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R58.  Agriculture and Food, Animal Industry.
R58-21.  Trichomoniasis.
R58-21-1.  Authority.

(1)  Promulgated under authority of Section 4-31-109.
(2)  It is the intent of this rule to eliminate or reduce the

spread of bovine trichomoniasis in Utah.

R58-21-2.  Definitions.
(1)  "Acceptable media" means any Department approved

media in which samples may be transferred and transported.
(2)  "Approved slaughter facility" means a slaughter

establishment that is either under state or federal inspection.
(3)  "Approved test" means a test approved by the state of

origination to diagnose trichomoniasis in bulls. If the state of
orgination has no approved test for the diagnosis of
trichomoniasis it shall mean one sample tested by a method
approved by the Department.

(4)  "Brand" means a minimum of a 2 X 3 hot iron single
character lazy V applied to the left of the tailhead of a bull,
signifying that the bull is infected with the venereal disease,
trichomoniasis.

(5)  "Certified veterinarian" means a veterinarian who has
been certified by the Utah Department of Agriculture and Food
to collect samples for trichomoniasis testing.

(6)  "Commuter bulls" means bulls traveling across state
lines for grazing purposes while utilizing a Commuter Permit
Agreement approved by both the respective State Veterinarians
or bulls traveling on a Certificate of Veterinary Inspection where
there is no change of ownership.

(7)  "Confinement" means bulls held in such manner that
escape is improbable. Typical barbed wire or net pasture fencing
does not constitute confinement.

(8)  "Department" means the Utah Department of
Agriculture and Food.

(9)  "Exposed to female cattle" means bulls with freedom
from restraint such that breeding is a possible activity.

(10)  "Feeder Bulls" means bulls not exposed to female
cattle and kept in confinement for the purpose of feeding and
only go to slaughter.

(11)  "Negative bull" means a bull that has been tested with
official test procedures and found free from infection by
Tritrichomonas foetus.

(12)  "Official tag" means a tag authorized by the
Department that is placed in the right ear of a bull by a certified
veterinarian after being tested for trichomoniasis.  The color of
the official tag shall be changed yearly.

(13)  "Official test" means a test currently approved by the
Department for detection of Tritrichomonas foetus.

(14)  "Positive bull" means a bull that has been tested with
official test procedures and found to be infected by
Tritrichomonas foetus.

(15)  "Positive herd" means any herd or group of cattle
owned by one or more persons which shares common grazing or
feeding operations and in which one or more animals has been
diagnosed with trichomoniasis within the last 12 months.

(16)  "Qualified feedlot" means a feedlot approved by the
Utah Department of Agriculture and Food to handle heifers,
cows, or bulls.  These animals shall be confined to a dry lot area
which is used to upgrade or finish feeding animals going only to
slaughter.

(17)  "Test chart" means a document which certifies that a
bull has been subjected to an official test for trichomoniasis and
indicates the results of the test.

(18)  "Trichomoniasis" means a venereal disease of bovidea
caused by the organism Tritrichomonas foetus.

R58-21-3.  Trichomoniasis - Sampling and Testing
Procedures.

(1)  Sample collection - Samples are obtained from a

vigorous scraping of the bull's prepuce using a sterile syringe
and new pipette on each bull.

(2)  Sample handling - Samples shall be transferred and
transported in approved media. Media should be maintained at
65 to 90 degrees Fahrenheit (18 to 32 degrees Celsius)during
sampling and transport to clinic. Samples shall be set up for
incubation within 24 hours of sampling. Samples shall also be
protected from direct sunlight.

(3)  Polymerase Chain Reaction (PCR) testing - The
inoculated media shall be incubated at 98 degrees Fahrenheit
(37 degrees Celsius) for 24 hours and then frozen. Samples may
remain frozen for up to 3 weeks. The frozen sample(s) shall be
sent overnight on postal approved frozen packs to the Utah
Veterinary Diagnostic Laboratory (950 East 1400 North, Logan,
Utah 84341) or an other approved laboratory for PCR testing.

R58-21-4.  Trichomoniasis - Rules - Prevention and Control.
(1)  All bulls twelve months of age and older, entering

Utah, must be tested with an approved test for trichomoniasis by
an accredited veterinarian prior to entry into Utah.  Bulls that
have had contact with female cattle subsequent to testing must
be retested prior to entry.

(2)  The following bulls are exempted from (A) above:
(a)  Bulls going directly to slaughter or to a qualified

feedlot,
(b)  Bulls kept in confinement operations,
(c)  Rodeo bulls for the purpose of exhibition, and
(d)  Bulls attending livestock shows for the purpose of

exhibition, only to be returned to the state of origin immediately
after the event.

(3)  Rodeo and exhibition bulls with access to grazing, or
exposed to female cattle, or being offered for sale are required
to be tested prior to entry.

(4)  All bulls twelve months of age and older residing in
Utah, and all commuter bulls must be tested with an official test
for trichomoniasis annually, between October 1 and April 30 of
the following year, or prior to exposure to female cattle
according to approved sampling and testing procedures.  All
bulls must be classified as a negative bull prior to exposure to
female cattle or offered for sale.

(5)  Testing shall be performed by a certified veterinarian.
(a)  All test results shall be recorded on test charts provided

by the Department or electronic forms created by the certified
veterinarian.

(i)  Electronic forms shall have the following information:
(A)  Veterinarian's name and contact information
(B)  Owner's name and contact information
(C)  Bull's trichomoniasis tag number, age, breed
(D)  Date of collection
(E)  Test results
(b)  A copy of all test charts shall be submitted to the

Department within ten (10) days of collecting the sample.
(6)  All bulls twelve months of age and older being offered

for sale for reproductive purposes in the state of Utah must be
tested for trichomoniasis with an official test prior to sale.  Bulls
that have had contact with female cattle subsequent to testing
must be re-tested prior to sale or transfer of ownership.

(7)  It shall be the responsibility of the owner or his agent
to declare, on the auction drive-in slip, the trichomoniasis status
of a bull being offered for sale at a livestock auction.

(a)  Untested bulls (i.e. bulls without a current
trichomoniasis test tag), including dairy bulls, must be sold for
slaughter only, for direct movement to a qualified feedlot, or
confinement operation, unless untested bulls are tested prior to
exposure to female cattle.

(8)  Any bull which has strayed and commingles with
female cattle may be required to be tested (or re-tested) for
trichomoniasis.  The owner of the offending bull shall bear all
costs for the official test.
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(9)  All Utah bulls, which are tested, shall be tagged in the
right ear with an official tag by the certified veterinarian
performing the test.

(10)  Bulls entering the State of Utah under the provisions
of this rule may be tagged upon arrival by a certified
veterinarian upon receipt of the trichomoniasis test charts from
the testing veterinarian.

(11)  Bulls which bear a current trichomoniasis test tag
from another state which has an official trichomoniasis testing
program will be acceptable to the State of Utah providing that
they meet all trichomoniasis testing requirements as described
above.

R58-21-5.  Trichomoniasis - Rules - Positive Bull.
(1)  A bull is considered positive ifa laboratory identifies

Tritrichomonas foetus using an official test.
(2)  All bulls testing positive for trichomoniasis must be

reported within 48 hours to:  1) the owner, and 2) the State
Veterinarian, by the certified veterinarian performing the test.

(4)  The owner shall be required to notify the
administrators of the common grazing allotment and any
neighboring (contiguous) cattleman within ten days following
such notification by the certified veterinarian.

(5)  All bulls which test positive for trichomoniasis must be
sent by direct movement within 14 days, to:

(a)  Slaughter at an approved slaughter facility, or
(b)  To a qualified feedlot for finish feeding and slaughter,

or
(c)  To an approved auction market for sale to one of the

above facilities.
(d)  An exemption to the 14 day requirement will be given

by the State Veterinarian to owners of bulls that are required to
be in a drug withdrawal period prior to slaughter.

(6)  Such bulls must move only when accompanied by a VS
1-27 Form issued by the testing veterinarian or other regulatory
official.

(7)  Positive bulls entering a qualified feedlot, or approved
auction market shall be identified with a lazy V brand on the left
side of the tailhead by either the livestock inspector or the
contract veterinarian, indicating that the bull is infected with
trichomoniasis.

(8)  All bulls from positive herds are required to have one
additional individual negative Polymerase Chain Reaction
(PCR) test prior to exposure to female cattle, unless they are
being sent to slaughter, to a qualified feedlot, or being feed for
slaughter in a confinement operation.

R58-21-6.  Trichomoniasis - Rules - Non-compliance.
(1)  Any person who fails to satisfy the requirements of this

rule or who knowingly sells animals infected with
trichomoniasis, other than to slaughter, without declaring their
disease status shall be subject to citation and fines as prescribed
by the department or may be called to appear before an
administrative proceeding by the department.

(2)  After April 30, owners of all untested bulls will be
fined $200.00 per violation.

(3)  Owners of untested bulls that have been exposed to
female cattle will be fined 200.00 per violation regardless of the
time of year.

KEY:  disease control, trichomoniasis, bulls, cattle
January 4, 2013 4-31-21
Notice of Continuation January 27, 2010
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R70.  Agriculture and Food, Regulatory Services.
R70-310.  Grade A Pasteurized Milk.
R70-310-1.  Authority.

A.  Promulgated Under the Authority of Subsection 4-2-
2(1)(j).

B.  Scope - this rule shall apply to all Grade A pasteurized
milk products sold, bought, processed, manufactured or
distributed within the State of Utah.

R70-310-2.  Adoption of USPHS Ordinance.
The Grade A Pasteurized Milk Ordinance, 2011

Recommendations of the United States Public Health
Service/Food and Drug Administration, is hereby adopted and
incorporated by reference within this rule.  This document is
available for public inspection, during normal working hours,
and may be reviewed at the main office of the Utah Department
of Agriculture and Food, 350 No. Redwood Road, SLC, UT
84116.

R70-310-3.  Regulatory Agency Defined.
The definition of "regulatory agency" as given in section

1(LL) of the Grade A Pasteurized Milk Ordinance shall mean
the Commissioner of Agriculture and Food of the State of Utah
or his authorized representative(s).

R70-310-4.  Penalty.
Violation of any portion of the Grade A Pasteurized Milk

Ordinance 2011 recommendation may result in civil or criminal
action, pursuant to Section 4-2-15.

KEY:  dairy inspections
January 29, 2013 4-2-2
Notice of Continuation June 24, 2009
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R70.  Agriculture and Food, Regulatory Services.
R70-320.  Minimum Standards for Milk for Manufacturing
Purposes, its Production and Processing.
R70-320-1.  Authority.

A.  Promulgated Under Authority of Subsection 4-2-2(1)(j)
and Section 4-3-2.

B.  Scope:  It is the intent of these rules to encourage the
sanitary production of milk, to promote the sanitary processing
of milk for manufacturing purposes.

R70-320-2.  General.
A.  The Commissioner of Agriculture and Food shall

administer the provisions of these rules which are:
1.  To establish and promulgate minimum standards for

milk for manufacturing purposes, its production, transportation,
grading, use, processing, and the packaging, labeling and
storage of dairy products made therefrom.

2.  To inspect dairy farms and dairy plants, to certify dairy
farms for the production and sale of milk for manufacturing
purposes and to license dairy plants to handle and process milk
for manufacturing purposes, in conformity with minimum
standards and specifications prescribed by such rules as may be
issued hereunder in effectuation of the intent hereof.

3.  To require the keeping of appropriate books and records
by plants licensed hereunder.

4.  To license qualified milk graders and bulk milk
collectors.

B.  The Utah Commissioner of Agriculture and Food may
for good cause, after notice and opportunity for hearing, suspend
or revoke certification and licenses issued hereunder.

C.  No person, firm, or corporation shall produce, sell, offer
for sale, or process milk for the manufacture of human food
except in accordance with the provisions of these rules issued
pursuant hereunto.

D.  Violation of any portion of these rules may result in
civil or criminal action, pursuant to Section 4-2-2.

E.  All manufacturing dairy plants shall furnish the
Department with a current list of their producers semi-annually.
These lists shall be received no later than January 15th and July
15th of the current year.

R70-320-3.  Definitions.
A.  Definitions.  Words used in the singular form shall be

deemed to import the plural, and vice versa, as the case may
demand.

1.  Regulatory agency.  The Utah Commissioner of
Agriculture and Food or his authorized representative is
authorized by law to administer this rule.

2.  Department.  The Utah Department of Agriculture and
Food.

3.  License.  A license issued under this Regulation by the
Department.

4.  Fieldman.  A person qualified and trained in the sanitary
methods of production and handling of milk as set forth herein,
and generally employed by a processing or manufacturing plant
for the purpose of dairy farm inspections and quality control
work.

5.  Compliance Officer.  An employee of the Department
qualified, trained, and authorized to perform dairy farm or plant
inspections, and raw milk grading.

6.  Milk Grader.  A person licensed by the Utah
Department of Agriculture and Food who is qualified and
trained for the grading of raw milk.

7.  Producer.  The person or persons who exercise control
over the production of the milk delivered to a processing plant
or receiving station and those who receive payment for this
product.  A "new producer" is one who has only recently entered
into the production of milk for the market.  A "transfer
producer" is one who has been shipping milk to one plant and

transfers his shipment to another plant.
8.  Milk hauler.  Any person who transports raw milk

and/or raw milk products from a dairy farm, milk plant,
receiving or transfer station.

9.  Farm Tank.  A tank used to cool and/or store milk prior
to transportation to the processing plant.

10.  Transportation Tank and Bulk Tank.  Tanks used to
transport milk from a farm to a processing plant.

11.  Dairy Farm or Farm.  A place or premise where one or
more milking cows are kept, a part or all of the milk produced
thereon being delivered, sold, or offered for sale to a plant for
manufacturing purposes.

12.  Dairy Plant or Plant.  Any place, premise, or
establishment where milk or dairy products are received or
handled for processing or manufacturing and/or prepared for
distribution.  When "plant" is used in connection with minimum
specifications for plants or licensing of plants, it means only
those plants that manufacture, process and/or distribute dairy
products.

13.  Milk.  The normal lacteal secretion, practically free
from colostrum, obtained by the complete milking of one or
more healthy cows.  The word "milk" used herein includes only
milk for manufacturing purposes.

14.  Milk for manufacturing purposes.  Milk produced for
processing and manufacturing into products for human
consumption that meets the requirements of this rule.

15.  Acceptable Milk.  Milk that is produced under the
requirements as outlined in this rule.

16.  Probational Milk.  Milk that may not be produced
under the requirements as outlined in this rule and that may be
accepted by plants for specific time periods.

17.  Reject Milk.  Milk that does not meet the requirements
of this rule.

18.  Suspended Milk.  All of a producer's milk suspended
from the market by the provisions of this rule.

19.  Dairy Products.  Butter, cheese (natural or processed),
dry whole milk, nonfat dry milk, dry buttermilk, dry whey,
evaporated (plain or sweetened), and such other products, for
human consumption, as may be otherwise designated.

20.  Farm Certification.  Certification by a compliance
officer that a producer's herd, milking facility and housing, milk
procedure, cooling, milkhouse or milk room, utensils and
equipment and water supply have been found to meet the
applicable requirements of this rule.

21.  Official Methods.  Official Methods of Analysis of the
Association of Official Analytical Chemists.

22.  Standard Methods.  Standard Methods for the
Examination of Dairy Products.

23.  3-A Sanitary Standards.  The standards for dairy
equipment formulated by the 3-A Sanitary Standards
Committees representing the International Association of Milk
and Food Sanitarians, the United States Public Health Service,
and the Dairy Industry Committee.

24.  C-I-P or Cleaned-in-Place.  The procedure by which
sanitary pipelines or pieces of dairy equipment are mechanically
cleaned in place by circulation.

25.  Permit.  A document issued by the Department in
order to sell milk and milk products.

R70-320-4.  Milk Permits.
By October 15, 1990, farms producing and selling milk for

manufacturing purposes shall apply for a permit.
1.  Permits shall be required for the sale of milk for

manufacturing purposes.
2.  Only one permit shall be issued per facility.
3.  Farm permits shall be effective from the date of

issuance unless suspended or revoked by the Department.

R70-320-5.  Farm Inspection.
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A.  Each dairy farm operated by a producer of milk for
manufacturing purposes shall be inspected initially and on any
change of market by a compliance officer and shall have a
passing score before the first milk is shipped.  All dairy farms
producing milk for manufacturing purposes shall be inspected
no less than once in each six month period by a compliance
officer.

B.  Producers who cannot produce milk of wholesome
sanitary quality will be suspended.  Producers who are not in
substantial compliance with Section R70-320-12 relating to
requirements for a farm producing milk for manufacturing will
be re-inspected after an appropriate time for correction of
deficiencies.  If the farm does not then meet the requirements for
farms producing milk for manufacturing, the producer permit to
sell milk for manufacturing from that farm shall be suspended
until such time as the farm receives an acceptable score.  The
producer will be charged for the time and mileage expended by
the department for any subsequent visits required.

R70-320-6.  Minimum Quality Standards for Milk for
Manufacturing Purposes.

A.  Basis.  The classification of raw milk for manufacturing
purposes shall be based on sight and odor and quality control
tests for sediment content, bacterial estimate and somatic cell.

B.  Sight and odor.  The odor of acceptable raw milk shall
be fresh and sweet.  The milk shall be free from objectionable
off-odors that would adversely affect the finished product, and
it shall not show any abnormal condition such as curdled, ropy,
bloody, or mastitis condition as determined by an approved milk
grader.

C.  Sediment content classification.  Milk in farm bulk
tanks shall be classified for sediment content as follows:

TABLE
SEDIMENT CONTENT

Sediment Content          Milk in farm bulk tanks
Classification            Mixed sample, 0.40 in.
                          diameter disc or equivalent

No. 1  (acceptable)       Not to exceed 0.50 mg. equivalent
No. 2  (acceptable)       Not to exceed 1.50 mg. equivalent
No. 3  (probational)      Not to exceed 2.50 mg. equivalent
No. 4  (reject)           Over 2.50 mg. equivalent

     Sediment content based on comparison with applicable
charts of Sediment Standards prepared by the United States
Department of Agriculture.

1.  Method of Testing.  Methods for determining sediment
content of milk shall be those described in the current edition of
Standard Methods for the examination of dairy products.

2.  Frequency of tests.  At least once each month a sample
shall be taken from each farm bulk tank and at irregular
intervals.

3.  Acceptance or rejection of milk.  If the sediment disc is
classified as No. 1, No. 2, or No. 3, the producer's milk may be
accepted.  If the sediment disc is classified as No. 4, the milk
shall be rejected.  If the shipment of milk is co-mingled with
other milk in a transport tank, the next shipment shall not be
accepted until its quality has been determined at the farm before
being picked up; however, if the person making the test is
unable to get to the farm before the next shipment, it may be
accepted but no further shipments shall be accepted unless the
milk meets the requirements of No. 3 or better.  In the case of
milk classified as No. 3 or No. 4, the producer shall be notified
immediately and the next shipment shall be tested.

4.  Retests.  On tests of the next shipment, milk classified
as No. 1, No. 2, or No. 3 shall be accepted, but No. 4 milk shall
be rejected.  Retests of bulk milk classified as No. 4 shall be
made at the farm before pickup.  The producers of No. 3 or No.
4 milk shall be notified immediately and the next shipment
tested.  This procedure of retesting successive and accepting

probational (No. 3) milk and rejecting No. 4 milk may be
continued for a period, not to exceed ten calendar days.  If at the
end of this time, the producer's milk does not meet the
acceptable sediment content classification (No. 1 or No. 2) it
shall be suspended from the market.

D.  Bacterial estimated classification.  Milk shall be
classified for bacterial estimate by one of the listed tests of the
current standard methods.

TABLE

Bacterial estimate   Direct microscopic clump
classification       count, standard plate
                     count or loop method

Acceptable           Not over 500,000 per ml.

Undergrade           Over 500,000 per ml
(probation 4 weeks)

1.  Method of testing.  Methods for determining the
bacterial estimate of milk shall be those described in the current
edition of Standard Methods and the current edition of the
Official Methods of the Analysis of the Association of Official
Analytical Chemists or other methods approved by the
Department.

2.  Frequency of tests.  At least once a month at irregular
intervals, a mixed sample of each producer's milk shall be
tested.

3.  Acceptance of milk.  If the sample of milk is classified
as No. 1, the producer's milk may be accepted without
qualification.  If the sample is classified as undergrade,
probational, the producer's milk may be accepted for a
temporary period of four weeks.  The producer of undergrade
milk shall be notified immediately.

4.  Retests.  Additional samples shall be tested and
classified at least weekly, and the producer shall be notified
immediately of the results.  This procedure of testing at least
weekly and accepting undergrade milk may be continued for a
period not exceeding four weeks.  If at the end of this time the
producer's milk does not meet the acceptable bacterial estimate
requirements (No. 1 or No. 2) it shall be suspended from
market.

E.  Abnormal Milk.  The Wisconsin Mastitis Test may be
used as a screening test.  A test of 18 mm or higher shall be
considered to indicate abnormal milk and shall require
confirmation by the Direct Microscopic Somatic Cell Count
Method or an equivalent method according to the current
edition of standard methods.

Somatic Cell Count:  Samples exceeding 18 mm WMT to
be confirmed by DMSCC or acceptable tests.  Not to exceed
750,000 per ml.

1.  Frequency of tests.  At least four times in each six
month period, at irregular intervals, a sample of each producer's
milk shall be tested.

2.  Notification to the department, written notice to the
producer and a farm inspection are required whenever two of
the last four somatic cell counts exceed the standard.

3.  Within 21 days after the farm inspection, another
sample shall be tested for somatic cell count.  If the result
exceeds the allowable limit for somatic cell count, the
producer's permit shall be suspended until corrections are made
and the somatic cell count is reduced to 750,000 or less.

F.  Drug Residue Level.
1.  All licensed dairy plants shall not accept for processing

any milk testing positive for drug residue.  All milk received at
a licensed diary plant shall be sampled and tested, prior to
processing, for beta lactam drug residue.  When directed by the
regulatory agency, additional testing for other drug residues
shall be performed.  Samples shall be analyzed for beta lactams
and other drug residues by methods evaluated by the
Association of Official Analytical Chemists (AOAC) and
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accepted by the Food and Drug Administration (FDA) as
effective in determining compliance with "safe levels" or
established tolerances.  "Safe levels" and tolerances for
particular drugs are established by the FDA.

2.  Individual producer milk samples for beta lactam drug
residue testing shall be obtained from each milk shipment, and
shall be representative of all milk received from the producer.

3.  A load sample shall be taken from the bulk milk
shipment after its arrival at the plant and prior to further
commingling.  A sample shall be obtained at the plant using a
procedure that includes all milk produced and received.

4.  Follow-up to positive-testing.  When a load sample tests
positive for drug residue, industry personnel shall notify the
appropriate state regulatory agency immediately, according to
state policy, of the positive test result and of the intended
disposition of the shipment of milk containing the drug residue.
All milk testing positive for drug residue shall be disposed of in
a manner that removes it from the human or animal food chain,
except when acceptably reconditioned under FDA compliance
policy guidelines.

5.  Identification of producer.  Each individual producer
sample represented in the positive-testing load sample shall be
singly tested as directed by the state regulatory agency to
determine the producer of the milk sample testing positive for
drug residue.  Identification of the producer responsible for
producing the milk testing positive for drug residue, and details
of the final disposition of the shipment of milk containing the
drug residue, shall be reported immediately to the state
regulatory agency.

6.  Milk shipment from the producer identified as the
source of milk testing positive for drug residue shall cease
immediately and may resume only after a sample from a
subsequent milking does not test positive for drug residue.

7.  Enforcement.  A penalty sanctioned by the department
shall be imposed on the producer for each occurrence of
shipping milk testing positive for drug residue.

8.  The producer shall review the "Milk and Dairy Beef
Quality Assurance Program" with a licensed veterinarian within
30 days after each occurrence of shipping milk testing positive
for drug residue.  A signed copy of a certificate confirming that
the "Quality Assurance Program" has been reviewed shall be
signed by the responsible producer and a licensed veterinarian
and forwarded to the department.

9.  If a producer ships milk testing positive for drug residue
three times within a 12-month period, the department shall
initiate administrative procedures to suspend the producer's milk
shipping privileges according to state policy.

10.  Record of tests.  Accurate records listing the results of
drug residue tests for each load and individual producer shall be
kept on file at the plant.  Drug residue test results are to be
retained for 12 months.  Notifications to the department of
positive drug residue tests and intended and final dispositions of
milk testing positive for drug residue are to be retained for 12
months.

G.  Pesticides.
Composite milk samples shall be sampled and tested for

pesticides at a frequency which the department determines is
adequate to protect the consumer.  The test results from the
samples shall not exceed established FDA limits.  If a pesticide
test is positive, an investigation shall be made to determine the
cause and the cause shall be corrected.  Milk and milk products
containing residues in excess of actionable levels shall not be
offered for sale.

R70-320-7.  Animal Health.
A.  Health of Herd.
1.  General Health.  All animals in the herd shall be

maintained in a healthy condition, and shall be properly fed and
kept.

2.  Tuberculin Test.  The herd shall be located in an area
within the State which meets the requirements of a modified
accredited area.  If the herd is not located in such an area, it
shall be tested annually under the jurisdiction of the aforesaid
program.  All additions to the herd shall be from an area or from
herds meeting these same requirements.

3.  Brucellosis Test.  The herd shall be located in an area
within the State which meets the requirements of a modified
accredited area.  If the area in which the herd is located does not
meet these requirements, the herd shall be blood-tested annually
or milk ring tested semi-annually.  All additions to the herd shall
be from an area or from herds meeting the requirements of Plan
A for the eradication of brucellosis in accordance with the above
Uniform Methods and Rules.

4.  Mastitis and Drug Residues.  Milk from cows known to
be infected with mastitis or milk containing residues of drugs
used in treating mastitis or any other infection shall not be sold
or offered for sale for human food.

R70-320-8.  Rejected Milk.
A.  A plant shall reject specific milk from a producer if it

fails to meet the requirements for sight and odor, as required by
Subsection R70-320-6(B) or if it is classified No. 4 for sediment
content, as required by Subsection R70-320-6(C) or if it fails to
meet the provisions of Subsection R70-320-6(E), relating to
abnormal milk.

B.  Reject milk shall be identified with a reject tag, and
harmless food coloring may be added.

C.  Field Service.  A fieldman shall visit each producer of
probational status or reject milk within seven days from the date
of the second consecutive substandard test to inspect equipment,
utensils and methods of handling the milk and to make
suggestions and recommendations for improving milk quality.

R70-320-9.  Suspended Milk for Manufacturing.
A.  The department may suspend the permit of a producer

if one of the following occurs:
1.  A new producer's milk does not meet the requirements

for acceptable milk, as required by Subsections R70-320-6(C)
and R70-320-6(D).

2.  The milk has been in a probational (No. 3) sediment
content classification for more than ten calendar days, as
required by Subsection R70-320-6(C).

3.  The milk has been classified "undergrade" for bacterial
estimate for more than four successive weeks, as required by
Subsection R70-320-6(D).

4.  If three out of the last five samples tested for somatic
cells exceed the allowable limit, as required by Subsection R70-
320-6(E).

5.  A growth inhibitor or pesticide residue exceeds
actionable level, as required by Subsection R70-320-6(F).

6.  If the producer refuses to permit farm inspection.
B.  When a plant discontinues receiving milk from a

producer for any of the reasons listed in this section, it shall
notify the Department immediately and confirm such act in
writing.

C.  Milk from a producer whose milk has been excluded
from the market may be re-accepted by a plant when the cause
for exclusions has been corrected and the milk classified as
acceptable.

R70-320-10.  Testing of Milk.
A.  Testing.  An examination shall be made on the first

shipment of milk from producers shipping milk to a plant for the
first time or after a period of non-shipment.  The milk shall meet
the requirements for acceptable milk.  Thereafter milk shall be
tested in accordance with the rule.

B.  Transfer producers.
1.  When a producer discontinues milk delivery to one
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plant and begins delivery to a different plant, the dairy farm
shall be inspected by the Department and shall have a passing
score before milk is shipped.

2.  Quality control records may be obtained from the
previous buyer for the previous six month period.  The new
buyer shall examine and classify each transfer producer's first
shipment of milk and shall subsequently examine shipment in
accordance with this rule.

R70-320-11.  Record of Tests.
Accurate records listing the results of quality tests of each

producer shall be kept on file at the receiving plant for not less
than twelve months and shall be available for examination by
the Department.

R70-320-12.  Farms Producing Milk for Manufacturing.
A.  Milking Facility and Housing.
1.  A milking barn or milking parlor of adequate size and

arrangement shall be provided to permit normal sanitary milking
operations.  It shall be well lighted and ventilated, and the floors
and gutters in the milking area shall be constructed of concrete
or other impervious material.  The facility shall be kept clean,
the manure removed daily and no swine, fowl, or other animals
shall be permitted in any part of the milking area.  Concentrates
and feed, if stored in the building, shall be kept in a tightly
covered box or bin.

2.  Animal biologics and other drugs intended for treatment
of animals, and insecticides approved for use in dairy
operations, shall be clearly labeled and used in accordance with
label instructions, and shall be stored in a manner which will
prevent accidental contact with milk and milk contact surfaces.
Only drugs that are approved by the FDA or biologics approved
by the USDA for use in dairy animals that are properly labeled
according to FDA or USDA regulations shall be administered.
When drug storage is located in the milkroom, milkhouse, or
milking area, the drugs shall be stored in a closed, tight-fitting
storage unit.  Drugs shall be segregated in such a way so that
drugs labeled for use in lactating dairy animals are separated
from drugs labeled for use in non-lactating dairy animals.

3.  The yard or loafing area shall be of ample size to
prevent overcrowding, shall be drained to prevent forming of
water pools, and shall be kept clean.

B.  Milking Procedure.
1.  The udders and flanks of all milking cows shall be kept

clean.  The udders and teats shall be washed, sanitized and
wiped dry with a clean damp cloth, paper towel or any other
sanitary method.  The milker's clothing shall be clean and his
hands clean and dry.  No person with an infected cut or open
sore on the person's hands or arms shall milk cows, or handle
milk or milk containers, utensils or equipment.

2.  Milk stools and surcingles shall be kept clean and
properly stored.  Dusty operations shall not be conducted
immediately before or during milking.

3.  Milk must be protected against contamination while
straining.

C.  Cooling
1.  Milk shall be cooled to 45 degrees F or lower within

two hours after each milking and maintained at 45 degrees F or
lower until transferred to the transport tank.

D.  Milkhouse or Milkroom.
1.  A milkhouse or milkroom conveniently located and

properly constructed, lighted, and ventilated shall be provided
for handling and storing the utensils and equipment.  It shall not
be used for any other purpose, and shall be equipped with hot
water, two compartment wash vat, utensil rack and cooling
facilities for the milk.  It shall be partitioned, sealed, and
screened to prevent the entrance of dust, flies, or other
contamination.  The floor of the building shall be of concrete or
other impervious material and graded to a drain.  The walls and

ceilings shall be constructed of smooth easily cleaned material.
All outside doors shall be self-closing.  At least 20 foot candles
of light shall be provided in all working areas.

2.  The farm tank shall be properly located in the
milkroom. There shall not be less than 18 inches clearance with
24 inches recommended on three sides of the tank and a
minimum of 36 inches on the outlet side of the tank for access
to all areas for cleaning and servicing.  It may not be located
over a floor drain, under a ventilator or under a light fixture.

3.  An adequate platform or slab constructed of concrete or
other impervious material shall be provided outside the milk
house, properly centered under a suitable port opening in the
wall of the milkhouse.  The opening shall be fitted with a tight
self-closing door.  The truck approach to the milkhouse or
milkroom shall be properly graded and surfaced to prevent mud
or pooling of water at the point of loading.

4.  Building plan approval.  Plans for new dairy building
construction or remodeling shall be submitted to the Department
for approval before construction begins.

E.  Utensils and Equipment.
1.  Utensils, milk coolers, milking machines (including

pipeline systems) and other equipment used in the handling of
milk shall be maintained in good repair, and shall be washed,
rinsed and drained after each milking, stored in suitable
facilities, and sanitized immediately before use.  Farm bulk
tanks shall meet 3-A Sanitary Standards for construction at the
time of installation and shall be properly installed.

F.  Water Supply.
1.  The dairy farm water supply shall be approved, properly

protected and of safe, sanitary quality, and have ample water
and pressure for the cleaning of dairy utensils and equipment.

2.  An automatic hot water storage tank (pressure type) of
adequate size shall be provided but shall not be less than 30
gallon capacity and equipped with a thermostat capable of
maintaining water temperature at least 140 degrees F.  Gas water
heaters, if used, shall be properly ventilated.

G.  Sewage Disposal.  Sewage shall be disposed of in a
manner that complies with the State Health and EPA
requirements.

H.  There shall be available in the milkhouse or room a
dairy type thermometer, accurate within two degrees F., integral
with the tank construction or operation.  The driver shall
possess an accurate approved type thermometer.  The driver
shall check periodically the thermometer by a qualified method
to determine its accuracy.  Thermometers must be properly
sanitized before each use.

I.  Qualifications for Farm Certification.  Farm certification
requires compliance with the items listed on the Farm
Certification Report Form as follows:

1.  A rating of satisfactory for all items in A--Facilities and
2.  A total rating of not less than 85 percent for the

applicable items in B--Methods, provided no individual item is
rated less than 75 percent of its maximum score.

R70-320-13.  Minimum Specifications for Licensed Dairy
Plants.

A.  Building, Facilities, Equipment and Utensils.
1.  Premises.  The plant area and surroundings shall be kept

clean.  A drainage system shall be provided for rapid drainage
of all water from plant buildings, including surface water around
the plant and on the premises.

a.  There shall be provided an area properly designed and
constructed for the unloading and washing of bulk milk
transport trucks.  It will have a concrete floor sloped to a
trapped drain.

(1)  If the area is completely enclosed (walls and ceiling
with the doors closed) during the unloading process and the dust
cover or dome and the manhole cover is opened slightly and
held in this position by the metal clamps used to close the cover
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then a filter is not required.  However, if the dust covers and/or
manhole cover is open in excess of that provided by the metal
clamps or the covers have been removed, a suitable filter is
required for the manhole.

(2)  If the area is not completely enclosed or doors of the
unloading area are open during unloading, a suitable filter is
required for the manhole and/or air inlet vent and suitable
protection must be provided over the filter material either by
design of the filter holding apparatus or a roof or ceiling over
the area.  Direct connections from milk tank truck to milk tank
truck must be made from valve to valve and not through the
manhole and the dust cover dome of the milk tank truck.

2.  Buildings.
a.  Construction and Maintenance.  Buildings shall be of

sound construction, and the exterior and interior shall be kept
clean and in good repair to protect against dust, dirt, and mold,
and to prevent the entrance or harboring of insects, rodents,
vermin, and other animals.

(1)  Outside doors, windows, skylights, and transoms shall
be screened or otherwise covered.  Outside doors shall open
outward and be self-closing or be protected against the entrance
of rodents and flies.  Those leading to processing rooms shall be
of metal construction.  Window sills on new construction shall
be sloping.  Outside conveyor openings and other special type
outside openings shall be protected by doors, screens, flaps, fans
or tunnels.  Outside openings for sanitary pipelines shall be
covered when not in use; and service-pipe openings shall be
completely cemented or have tight metal collars.

(2)  All rooms, compartments, coolers, freezers, and dry
storage space in which any raw material, packaging or
ingredient supplies, or finished products are handled, processed,
manufactured, packaged, or stored shall be so designed and
constructed as to assure clean and orderly operations.  Rooms
for receiving milk shall be separated from the processing rooms
by a partition or suitable arrangement of equipment or facilities
to avoid contamination of milk or dairy products.  Boiler and
tool rooms shall be separated from other rooms.  Toilet and
dressing rooms shall be conveniently located and shall not open
directly into any room in which milk, dairy products, or
ingredients are handled, processed, packaged, or stored.  Doors
of all toilet rooms shall be self-closing, and fixtures shall be kept
clean and in good repair.

(3)  Plans for new plant construction or remodeling of
existing plants shall be submitted to the Department for
approval prior to such new construction or remodeling.

b.  Interior Finishing.  In all rooms, in which milk or dairy
products are received, handled, processed, manufactured,
packaged, or stored, except dry storage of packaged finished
products, or in which equipment or utensils are washed; the
walls, ceilings, partitions, and posts shall be smoothly finished
with a washable material of light color that is impervious to
moisture.  The floors in these rooms shall be of concrete or other
impervious material and shall be smooth, properly graded to
drain, and have drains trapped.  The plumbing shall be so
installed as to prevent back-up sewage into the plant.  On new
construction or extensive remodeling, the floors shall be joined
and coved with the walls to form watertight joints.  Sound,
smooth, wood floors may be used in certain packaging rooms
where the nature of the product permits.  Toilet and dressing
rooms shall have impervious floors and smooth walls.

c.  Ventilation.  All rooms and compartments (including
storage space and toilet and dressing rooms) shall be ventilated
to maintain sanitary conditions, prevent undue condensation of
water vapor, and minimize or eliminate objectionable odors.

d.  Lighting.  Lighting, whether natural or artificial, shall
be of good quality and well distributed in all rooms and
compartments.  All rooms where milk or dairy products are
handled, processed, manufactured, or packaged, or where
equipment or utensils are washed, shall have at least 30 foot-

candles of light intensity on all working surfaces; areas where
dairy products are examined for condition and quality, at least
50 foot-candles of light intensity; and all other rooms, at least 5
foot-candles of light intensity measured 30 inches above the
floor.  Light bulbs and fluorescent tubes shall be protected
against shattering and/or falling into the product if broken.

e.  Laboratory.  Consistent with the size of the plant and
the volume and variety of products manufactured, an adequate
laboratory shall be provided, maintained, and properly staffed
with qualified and trained personnel for quality control and
analytical purposes.  It shall be located reasonably close to the
processing activity in a well lighted and ventilated room of
sufficient size to permit proper performance of the tests
necessary to evaluate the quality of raw and finished products.
A central or commercial laboratory that serves more than one
plant and that provides the same services may be utilized.

3.  Facilities.
a.  Water Supply.  Both hot and cold water of safe and

sanitary quality shall be available in sufficient quantity for all
plant operations and facilities.  Water from other lines, when
officially approved, may be used for boiler feed water and
condenser water, if such water lines carrying the sanitary water
supply, and the equipment is so constructed and controlled as to
preclude contamination of any milk product or milk product
contact surface.  There shall be no cross connections between
safe and unsafe water lines.  Culinary water in the plant is to be
from an approved source.

(1)  Bacteriological examination shall be made of the plant
sanitary water supply at least once every six months by the
appropriate regulatory agency to determine purity and safety for
use in processing or manufacturing dairy products.

b.  Employee Facilities.  In addition to toilet and dressing
rooms, the plant shall provide the following employee facilities:
conveniently located sanitary drinking water; a locker or other
suitable facility for each employee; handwashing facilities,
including hot and cold running water, soap or other detergents
and sanitary towels or air driers, in or adjacent to toilet and
dressing rooms and at other places where necessary for the
cleanliness of all personnel handling products and self-closing
containers for used towels and other wastes.

(1)  A durable, legible sign shall be posted conspicuously
in each toilet and dressing room directing employees to wash
their hands before returning to work.

c.  Steam.  Steam shall be supplied in sufficient volume and
pressure for satisfactory operation of each applicable piece of
equipment.  Steam that may come into direct contact with milk
or dairy products shall be conducted through a steam strainer
and purifier equipped with a steam trap and shall be free from
any compounds that may contribute flavors or endanger health.
Only non-toxic boiler compounds shall be used.

d.  Disposal of Wastes.  The plant sewage system shall
have sufficient slope and capacity to remove readily all waste
from processing operations.  Where a public sewer is not
available, wastes shall be disposed of by methods approved by
the appropriate government agency.  Containers for the
collection and holding of wastes shall be constructed of metal
or other equally impervious material, kept covered with tight-
fitting lids, and placed outside the plant on a concrete slab or on
a rack at least 12 inches above the ground.  Solid wastes shall be
disposed of regularly and the containers cleaned before reuse,
and dry waste paper shall be properly disposed of.

4.  Equipment and Utensils.
a.  Construction and Installation.
New equipment shall meet 3-A Sanitary Standards

designed for the intended use.  Equipment and utensils coming
in contact with milk or dairy products, including sanitary
pumps, piping, fittings, and connections, shall be constructed of
stainless steel or equally corrosion resistant material; except
that, where the use of stainless steel is not practicable.  Copper
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kettles for swiss cheese and copper evaporators and brass fillers
for evaporated milk may be approved if free from corroded
surfaces and kept in good condition.  Wooden churns in use may
be approved temporarily if maintained in good condition.
Nonmetallic parts having product contact surfaces shall be of
material that is resistant to abrasion, scratching, scoring and
distortion, is non-toxic, fat-resistant, and relatively inert or non-
absorbent or insoluble, and that will not adversely affect the
flavor of the products.

(1)  All equipment and piping shall be so designed and
installed as to be easily accessible for cleaning and shall be kept
in good repair and free from cracks and corroded surfaces.  Milk
pumps shall be of a sanitary type and easily dismantled for
cleaning.  New or rearranged equipment shall be set out at least
24 inches from any wall or spaced at least 24 inches between
pieces of equipment that measure more than 48 inches on the
parallel sides.  (This shall not apply between storage tanks when
the face of the tanks extends through the wall into the
processing room.)  All parts or interior surfaces of equipment,
pipes (except certain piping cleaned in place), or fittings,
including valves and connections, shall be accessible for
inspection.  Cleaned-in-place sanitary piping shall be properly
installed and self-draining.  Welded sanitary pipeline systems
when used with C-I-P cleaning will be acceptable if properly
engineered and installed.

b.  Pasteurization Equipment.
Where pasteurization is intended or required, an automatic

flow-diversion valve and holding tube, or its equivalent if not
part of the existing equipment, shall be installed on all high-
temperature short-time pasteurizing equipment to assure
complete pasteurization.  Equipment and operation shall be in
accordance with 3-A Accepted Practices for the Sanitary
Construction, Installation, Testing and Operation of High
Temperature Short-Time Pasteurizers.

(1)  Long stem indicating thermometers that are accurate
within plus or minus 0.5 degrees F, for the applicable
temperature range, shall be provided for determining
temperatures of pasteurization of products in vats and for
verifying the accuracy of recording thermometers.  Short-stem
indicating thermometers that are accurate within plus or minus
0.5 degrees for the applicable temperature range shall be
installed in the proper stationary position in all high-temperature
short-time and dome-type pasteurizers and all storage tanks
where temperature readings are required.

(2)  Recording thermometers that are accurate within 1
degree F plus or minus, between 142 degrees and 145 degrees
F or in the case of 15-second pasteurization between 160
degrees and 163 degrees F shall be used on each pasteurizer to
record pasteurization temperature.

c.  Cleaning and Sanitizing.  Equipment, sanitary piping,
and utensils used in receiving, storing, processing,
manufacturing, packaging, and handling of milk or dairy
products, and all product contact surfaces of homogenizers,
high-pressure pumps, and high-pressure lines shall be kept clean
and sanitary.  Stacks, elevators, conveyors, and the packing
glands on all agitators, pumps, and vats shall be inspected at
regular intervals and kept clean.  Equipment coming in contact
with milk or dairy products shall have effective bactericidal or
sanitizing treatment immediately before use.

(1)  Equipment not designed for C-I-P cleaning shall be
disassembled daily and thoroughly cleaned and sanitized.  Dairy
cleansers, wetting agents, detergents, sanitizing agents, or other
similar material may be used that will not contaminate or
adversely affect dairy products.  Steel wool or metal sponges
shall not be used in the cleaning of any dairy equipment or
utensils.

(2)  C-I-P cleaning shall be used only on equipment and
pipeline systems that are designed and engineered for that
purpose.  Installation and cleaning procedures shall be in

accordance with 3-A Method for the Installation and Cleaning
of Cleaned-in-Place Sanitary Milk Pipelines for Milk and Milk
Products Plants.

(3)  Areas and equipment which can't be cleaned with
water in the plant shall be thoroughly vacuumed regularly with
a heavy-duty industrial vacuum cleaner and the material picked
up shall be disposed of to destroy any insects present.

B.  Plant Operations.
1.  Milk and Milk Products.
All milk and milk products, including concentrated milk

and milk products, shall be packaged at the plant where final
pasteurization is performed.  Such packaging shall be done
without undue delay following final pasteurization.

a.  Pasteurization.
When pasteurization is intended or required, or when a

product is designated "pasteurized", pasteurization shall be
accomplished by heating every particle of milk or skim milk to
a temperature of not less than 145 degrees F and cream and
other milk products to at least 150 degrees F and ice cream mix
to at least 155 degrees F and holding them at those temperatures
continuously for not less than 30 minutes, or milk or skim milk
to a temperature of 161 degrees F and cream and other milk
products to at least 166 degrees F for not less than 15 seconds,
and ice cream mix to at least 175 degrees F for not less than 25
seconds, or by any other combination of temperature and time
giving equivalent results.  The phenol value of the pasteurized
product shall be no greater than the maximum specified for the
particular product, as determined by the phosphatize test,
Method II, of the latest edition of "Official Methods of Analysis
of the Association of Official Analytical Chemists".

b.  Cream for Buttermaking.  Cream for buttermaking shall
be pasteurized at a temperature of not less than 165 degrees F
and held continuously in a vat at such temperature for not less
than 30 minutes, or at a temperature of not less than 185 degrees
F for not less than 15 seconds, or any other temperature and
holding time approved by the Department that will assure
pasteurization and comparable keeping quality characteristics.
If the vat method of pasteurization is used, vat covers shall be
kept closed during the holding and cooling periods.

2.  Cooling.
Processed fluid milk products shall be cooled promptly

after heat treatment to such a temperature as will adequately
inhibit development or other deterioration of quality.

3.  Storage.
a.  Utensils and portable equipment.
Utensils and portable equipment used in processing

operations shall be stored above the floor, in clean, dry
locations, and in self-draining positions on racks constructed of
impervious, corrosion resistant material.

b.  Raw product storage.
All milk shall be held and processed under conditions and

at temperatures that will avoid contamination and rapid
deterioration. Drip milk from can washers or any other source
shall not be used for the manufacture of dairy products.  Bulk
milk in storage tanks within the dairy plant shall be handled in
such a manner as to minimize bacterial increase and shall be
maintained at 45 degrees F. or lower until processing begins.
This does not preclude holding milk at higher temperatures for
a period of time, where applicable to particular manufacturing
or processing practices.

The bacteriological estimate of commingled milk in storage
tanks shall be 1 million per m. or lower.

c.  Non Refrigerated Products.
Dairy products in dry storage shall be arranged in aisles,

rows, sections, or lots or in such a manner as to be orderly and
easily accessible for inspection and as to permit adequate
cleaning of the room.  Dunnage or pallets shall be used when
applicable.  Dairy products shall not be stored with any product
that would damage them or impair their quality.  Open
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containers shall be carefully protected from contamination.
d.  Refrigerated Products.  All products requiring

refrigeration shall be stored under such optimum temperatures
and humidity as will maintain their quality and condition.
Products shall not be placed directly on the floors or be exposed
to foreign odors or conditions such as dripping or condensation
that might cause package or product damage.

e.  Supplies.
Items in supply rooms shall be kept clean and protected and

be so arranged as to permit inspection of supplies and cleaning
and spraying of the room.  Insecticides and rodenticides shall be
properly labeled, segregated, and stored in a separate room or
cabinet away from milk or dairy products or packaging supplies.

4.  Laboratory Control Tests.
Quality control tests shall be made on flow samples as

often as necessary to check the effectiveness of processing in
order to correct processing deficiencies.  Routine analyses shall
be made on raw materials and finished products to assure
adequate composition control.  When applicable, keeping
quality tests shall be made to determine product stability.

5.  Packaging and General Identification.
a.  Packaging.  Dairy products shall be packaged in

commercially acceptable containers or packaging material that
will protect the quality of the contents in regular channels of
trade.  Prior to use packaging materials shall be protected
against dust, mold and other possible contamination.

b.  Butter liners shall be of approved plastic or waxed
covered parchment or other material that may be approved by
the Department.

c.  General Identification.
Commercial bulk shipping containers for dairy products

shall be legibly marked with the name of the product, net weight
or content, name and address of processor, manufacturer or
distributor, and plant license number.  Consumer-packaged
products shall be legibly marked with the name of product, net
weight, or content, and name and address of packer or
distributor.

C.  Plant Licensing.
1.  Qualifications.
Plant licensing requires compliance to specifications in

Section 8a through 8c.  In addition, licensing requires that
a.  not more than 10 percent of the cans (including lids)

shall show open seams, cracks, rust, milkstone, or any
unsanitary condition;

b.  where pasteurization is intended or required, and a high-
temperature short-time unit is used, it shall be equipped with a
flow-diversion valve and holding tube or its equivalent; and

c.  a safe water line shall be provided with no cross-
connections between safe and unsafe lines.

R70-320-14.  Licensing Plant, Milk Graders, and Bulk Milk
Collectors.

A.  Necessity for Plant License.
Every plant receiving or processing milk for the

manufacture of dairy products shall be inspected and licensed as
provided in Section R70-320-13.  A new plant shall be
inspected and licensed as provided in Section R70-320-13
before buying or processing any milk for the manufacture of
dairy products.  No unlicensed plant shall handle, purchase or
receive milk or manufacture dairy products therefrom.

1.  All licensed plants shall be evaluated at least semi-
annually after issuance of the initial license to determine
eligibility for license renewal.  The inspection procedure for
license renewal shall be the same as that for initial licensing.

B.  Application for License.
Applications to the Department for a new or renewal

license for dairy plants, milk graders, and bulk milk haulers shall
contain the name and address of the applicant and such other
pertinent information as may be required.

C.  Plant Inspection.
Each plant shall be inspected by a compliance officer.  If,

upon initial inspection, the compliance officer finds that the
plant meets the requirements for licensing described in
Subsections R70-320-8(A) and R70-320-8(C) and Sections
R70-320-15 and R70-320-16, as indicated by the Plant
Inspection Report Form, a license shall be issued to the plant as
described in Section R70-320-13.  If the plant does not meet the
requirements for licensing, the plant shall be re-inspected by a
compliance officer within 30 days of the initial inspection.  A
longer time may be allowed if major changes or new equipment
is required.  If at this time the plant meets the requirements for
licensing, a license shall be issued.  If the plant does not meet
the requirements for licensing, it shall not be licensed, and its
authorization to handle, purchase, or receive milk or to
manufacture dairy products therefrom shall be withheld until
such time as the plant qualifies for a license.  The plant will be
charged for mileage expended by the Department for any
subsequent visits required for certification of the plant.  Each
completed Plant Inspection Report Form shall be left at the
plant and a copy shall be kept by the Department.

D.  Issuance of License.
1.  Dairy Plants.
The Department shall license dairy plants that meet the

specifications of Sections R70-320-13, R70-320-15 and R70-
320-16 based upon the inspection procedure described in
Section R70-320-13.  The license certification shall be posted
conspicuously at the plant.  The license shall authorize the plant
to test, purchase, and receive milk for manufacturing purposes
and to manufacture dairy products therefrom, in compliance
with the applicable provisions of the Utah Dairy Act and the
rules and regulations issued pursuant thereto.

2.  Milk Graders and Bulk Milk Haulers.
The Department shall license milk graders and bulk milk

haulers who meet the requirements prescribed by the
Department.  The licenses of milk graders and bulk milk haulers
shall authorize them to grade, accept, and reject raw milk in
accordance with the provisions of Section R70-320-6.

E.  Expiration, Suspension, and Revocation of License.
Licenses shall expire and become renewable each year the

31st of December, unless revoked earlier, and no license shall
be transferable.  If at any time an inspector determines that a
licensed plant does not meet the requirements for licensing, he
may allow a reasonable probationary period for the operator to
bring his plant within the requirements for licensing.

If at the end of this time the plant does not meet the
licensing requirements, the Department may revoke the plant
license.  The Department may suspend or revoke licenses of
bulk milk haulers for any violation of these rules or Title 4,
Chapter 3.  An opportunity for a hearing shall be provided any
licensee before suspension or revocation of this license.

F.  Reinstatement.
If, after a period of withholding, probation, or revocation

of a plant license, the operator makes the necessary corrections
at the plant, he may apply to the Department for re-inspection
and reinstatement.  When the compliance officer determines that
requirements for licensing have been met, the Department shall
issue a license to the plant.  The reinstatement of licenses for
milk graders and bulk milk haulers which have been suspended
or revoked shall be made only after satisfying the Department of
their qualifications.

R70-320-15.  Records Required to be Kept by Plants.
A.  Availability.
All records required to be kept by plants shall be available

for examination by the Department at all reasonable times.
B.  Farm Certification Report Forms.
A copy of completed Farm Certification Report Forms

shall be kept on file at the plant for at least 24 months.
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C.  Milk Quality Test Records.
Accurate records listing the results of quality tests on each

producer's milk shall be kept on file at the plant for at least 12
months.

D.  Water Supply Test Records.
The results of all plant water supply tests shall be kept on

file at the plant for at least 12 months.
E.  Laboratory Control Test Records.
Records of all laboratory control tests shall be kept on file

at the plant for at least 12 months.
F.  Pasteurization Recorder Charts.
Recorder charts showing the pasteurization record for each

day shall be appropriately marked with the name of the product,
date, and signature of the operator.  The charts shall be kept on
file at the plant for at least three months.

R70-320-16.  Personnel Cleanliness and Health.
A.  Cleanliness.
Plant employees shall wash their hands before beginning

work and upon returning to work after using toilet facilities,
eating, smoking, or otherwise soiling their hands.  They shall
keep their hands clean and follow good hygienic practices while
on duty.  Expectorating or use of tobacco in any form shall be
prohibited in rooms and compartments where milk or dairy
products are unpacked or exposed.  Clean white or light colored
washable outer garments and caps (paper caps or hairnets are
acceptable) shall be worn by all persons engaged in handling
milk or dairy products.

B.  Health.
(1)  No person afflicted with a communicable disease shall

be permitted in any room or compartment where milk or dairy
products are prepared, processed, or otherwise handled.  No
person who has a discharging or infected wound or sore, or
lesion on hands, arm or other exposed portions of the body shall
work in any plant processing or packaging rooms or in any
capacity resulting in contact with milk or dairy products
including dairy farms and bulk milk haulers.

(2)  An employee returning to work following illness from
a communicable disease shall have a certificate from his
attending physician to establish proof of complete recovery.

R70-320-17.  Transportation of Raw Milk.
A.  Transportation of Milk.
Vehicles used for the transportation of milk shall be of the

enclosed type, constructed and operated to protect the product
from extreme temperatures, dust, or other adverse conditions,
and they shall be kept clean.

B.  Transport Trucks.
1.  Construction.
Transport tanks shall be stainless steel lined and so

constructed that the lining will not buckle, sag, or prevent
complete drainage.  All milk contact surfaces shall be smooth,
easily cleaned, and maintained in good repair.  The pump and
hose cabinet shall be fully enclosed with tight-fitting doors.
New and replacement transport tanks shall meet the applicable
3-A Sanitary Standards for Milk Transport Tanks.

2.  Transfer of Milk to Transport Tank.
Milk shall be transferred from farm bulk tanks to transport

tanks through stainless steel piping or approved tubing under
sanitary conditions.  This sanitary piping and tubing shall be
clean and capped when not in use.

3.  Cleaning and Sanitizing.
A covered or enclosed washing dock and other facilities

shall be available for all plants that receive or ship milk in tanks.
Milk transport tanks, sanitary piping, fittings, and pumps shall
be cleaned and sanitized at least once each day, after use;
provided that, if they are not to be used immediately after
emptying a load of milk, they shall be washed promptly after use
and given bactericidal treatment immediately before use.

Whenever a milk tank truck has been cleaned and sanitized as
required by the regulatory agency, it shall bear a tag, or a record
shall be made showing the date, time, place and signature of the
employee or contract hauler doing the work unless the truck
delivers to only one receiving unit where responsibility for
cleaning and sanitizing can be definitely established without
tagging.  The tag shall not be removed until the tank is again
washed and sanitized.

4.  Transportation Trucks, Tanks, and Accessories.
The transportation truck, tank and accessories shall be used

for no other purpose than the handling of milk unless such use
is approved by the Department.

R70-320-18.  Transport Tanks, Operators.
A.  All milk haulers must possess a permit issued by the

Department.  A candidate or substitute milk hauler is required
to obtain a permit within ten days from the date they commence
hauling operations.  The ten day period is for training and
observation to provide the Department and company officials
with an opportunity to check the hauler's pickup technique and
observe the degree to which he is following required pickup
practices.  Training may take the form of instruction in pickup
technique or may include a required period of observation
apprenticeship in which the candidate accompanies a permittee
in the performance of his duties.  Persons whose milk hauling
responsibility is limited to transporting properly collected and
packaged milk samples to a laboratory are not required to obtain
or possess a milk hauler permit.

1.  An examination may be administered at the conclusion
of the ten day period and candidates failing the test will be
denied permits until indicated deficiencies are corrected.

2.  Drivers shall be qualified to efficiently carry out the
procedures necessary for the sanitary transfer of milk from the
farm tank to the dairy plant.  All milk haulers shall be subject to
such examination as the Department may prescribe by rule in
order to receive and retain such permit.  The fee for the permit
shall be established in accordance with title 4-2-2 UCU and
renewed annually.

B.  The milk line shall be passed through a special port
opening through the milkhouse wall with care to prevent contact
with the ground.  The port opening shall be closed when not in
use.

C.  It shall be the responsibility of the milk hauler to assure
himself that, in the event the processor washes and sanitizes the
truck, the operation has been adequately performed, and that
prior to use, the truck tank has been properly sanitized with an
approved sanitizer.  In the event it is his responsibility to
sanitize the truck tank, he shall do so with a solution of proper
strength.

D.  The milk hauler shall wash his hands immediately
before taking a measurement and/or sample of the milk.

E.  The milk shall be observed and checked for
abnormalities or adulterations, and all abnormal or adulterated
milk shall be rejected.

F.  Drivers shall maintain a clean, neat, personal
appearance and take measurements and collect milk samples for
analysis in a sanitary manner using properly identified clean
containers.  All sampling procedures shall follow standard
methods.

G.  The following are the procedures for picking up bulk
milk.

1.  Take and record the tank reading.  (If the tank is
agitating when the hauler arrives, let it continue for five minutes
before taking the butterfat sample.  Then turn off the agitator
and wait until the milk is quiescent before taking measurement.)
Note:  Cleanliness and dryness are essential to accurate
readings.  The rod must be warm enough so that moisture from
the atmosphere will not condense on the rod after it has been
dried or dusted, prior to inserting it into a tank to make a
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reading of the liquid level.
2.  Turn on the agitator and agitate at least five minutes

before taking a sample.
3.  While tank is agitating, record temperature and time and

hook up the hose and electricity to the truck.
4.  While agitator is running, take sample from three

positions in tank center and both ends.  Collect quality samples
in same manner.

5.  Shut off agitator and pump out tank.
6.  Rinse tank and accessories free of milk with clean water

immediately after emptying and disconnecting tubing.
H.  After the milk is pumped to the transportation tank the

milk conductor tubing shall be capped and returned to the
vehicle storage cabinet.  Care shall be taken to prevent
contamination of the milk tubing.

R70-320-19.  Supervision.
A.  Regulatory Agency.  The Department to insure

compliance with the provisions of these rules shall:
1.  Make periodic examinations of milk from a

representative number of producers at each plant to determine
whether the milk is being graded and tested in accordance with
the applicable provisions of Section R70-320-6.

2.  Examine the quality records of transfer producers at
each plant periodically and when necessary determine the
acceptability of such producer's milk.

3.  Make periodic farm inspections and compare the results
of such inspections with the completed Farm Certification
Report Forms on file at the plant to determine whether the
fieldmen are making proper inspections and reports.

4.  Periodically examine the completed Farm Certification
Report Forms and milk quality test records on individual
producers at each plant.

5.  Periodically inspect plant premises, buildings,
equipment, facilities, operations, and sanitary practices.

6.  Assist plant management, laboratory and field staffs
with educational programs among producers relating to quality
improvements of milk.

7.  Perform such other services and institute such other
supervisory procedures as may be necessary to ensure
compliance with the provisions of these rules.

KEY:  dairy inspections, raw milk
January 29, 2013 4-2-2(1)(j)
Notice of Continuation January 12, 2012 4-3-2
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R70.  Agriculture and Food, Regulatory Services.
R70-330.  Raw Milk for Retail.
R70-330-1.  Authority.

A.  Promulgated under the authority of Section 4-3-2.
B.  Scope:  This rule establishes the requirements for the

production, distribution, and sale of raw milk for retail.
C.  History:  The Utah Department of Agriculture and

Food, with the concurrence of the U.S. Food and Drug
Administration (FDA) strongly advises against the consumption
of raw milk.  There are numerous documented outbreaks of
milkborne disease involving Salmonella and Campylobacter
infections directly linked to the consumption of un-pasteurized
milk.  Cases of raw milk associated campylobacteriosis have
been reported in the states of Arizona, California, Colorado,
Georgia, Kansas, Maine, Montana, New Mexico, Oregon,
Pennsylvania, and Utah.  An outbreak of salmonellosis,
involving 50 cases was confirmed in Ohio in 2002.  Recent
cases of Escherichia coli (E. coli) 0157:H7, Listeria
monocytogenes, and Yersinia enterocolitica infections have also
been attributed to raw milk consumption.

R70-330-2.  Definitions.
A.  "Raw milk" means milk as defined by law that has not

been pasteurized, or heat treated.  The word milk shall be
interpreted to include the normal lacteal secretion, practically
free of colostrum, obtained by the complete milking of one or
more healthy hoofed mammals.

B.  "Properly staffed" means a person or persons on
premise available to sell milk, exchange money, and lock and
secure the retail store.

C.  "Quarterly pathogen testing verification" means a
sample from the Raw for Retail batch is aseptically split by the
Regulatory agency and tested for the prescribed pathogens at
both the independent laboratory and the department laboratory
and the results are evaluated and compared.

D.  "Department" means the Utah Department of
Agriculture and Food.

R70-330-3.  Permits.
A permit shall be required to sell raw milk for retail.  Such

permit shall be suspended when these rules or applicable
sections of the Utah Dairy Act, Utah Code Annotated (UCA),
Vol. 1, Title 4, Chapter 3, are violated.  Cow-share programs, as
defined in the Utah Dairy Act, shall not be allowed, either in
conjunction with a permitted raw for pasteurization dairy, a
permitted raw milk for retail dairy, or in lieu of a permit to sell
raw milk for retail.

R70-330-4.  Building and Premises Requirements.
The building and premises requirements at the time of the

issuance of a new permit shall be the same as the current Grade
A building guidelines.  In addition to these guidelines, there
shall be separate rooms provided for (1) packaging and sealing
of raw milk, (2) the washing of returned multi-use containers
when applicable, and (3) a sales room for the sale of raw milk in
a properly protected area that is not located in any of the milk
handling rooms.  These rooms shall meet or exceed the
construction standards of a Grade A milkhouse.  If the Raw for
Retail dairy also raises chickens ,or other poultry, for meat
and/or eggs, their housing and movement shall be restricted to
areas that do not include the milkhouse, milk barn and their
immediate surroundings, the corrals and alleys where there is
normally cows or goats, and other locations where there is
normal cow or goat traffic.  They shall also be restricted from
areas normally considered traffic areas of the raw milk
customers.

R70-330-5.  Sanitation and Operating Requirements.
A.  Sanitation and operating requirements of all raw milk

facilities shall be the same as that required on a Grade A dairy
farm producing milk for pasteurization. Milk packaging areas
and container washing areas at the raw milk facilities shall meet
the requirements for Grade A pasteurized milk processing
plants.

B.  All milk shall be cooled to 50 degrees F. or less within
one hour of the commencement of milking and to 41 degrees F.
or less within two hours after the completion of milking.

C.  The blend temperature after the first milking and
subsequent milkings shall not exceed 50 degrees. Milk not
handled in the manner required in this subsection and
subsection "B" above shall be deemed adulterated and shall not
be sold.

1.  All raw for retail farm bulk milk tanks put into use on
or after August 7, 2007 shall be equipped with an approved
temperature-recording device, in addition to the indicating
thermometer.  Daily temperature logs shall be maintained for
bulk milk tanks in use prior to August 7, 2007.

2.  The recording device shall be operated continuously
and be maintained in a properly functioning manner.  Circular
recording charts shall not overlap.

3.  The recording device shall be verified as accurate every
six (6) months and documented in a manner acceptable to the
department.

4.  Recording thermometer charts shall be maintained on
the premises for a minimum of six (6) months and available to
the department.

5.  The recording thermometer shall be installed near the
milk storage tank and accessible to the department.

6.  The recording thermometer shall comply with the
current technical specifications in the Pasteurized Milk
Ordinance for tank recording thermometers.

7.  The recording thermometer charts shall properly
identify the producer, date, and signature of the person
removing the chart.

D.  The temperature of the milk at the time of bottling shall
not exceed 41 degrees F.

E.  The sale and delivery of raw milk shall be made on the
premise where the milk is produced and packaged, or at a self-
owned, properly staffed, retail store.  Sanitation and
construction requirements of the facilities used as self-owned,
retail stores shall be the same as those contained in the
Wholesome Food Act, Title 4, Chapter 5.  Transportation shall
be done by the producer with no intervening storage, change of
ownership, or loss of physical control.  The temperature of the
milk shall be maintained at 41 degrees F or below.  Each display
case shall have a properly calibrated thermometer, and a daily
temperature log shall be maintained and made accessible to the
Department.

F.  Raw milk brick cheese, when held at no less than 35
degrees F. for 60 days or longer, may be sold at retail stores or
for wholesale distribution, at locations other than the premise
where the milk was produced.

G.  Except as provided in part (F) above, all products made
from raw milk including, but not limited to, cottage cheese,
buttermilk, sour cream, yogurt, heavy whipping cream, half and
half, butter, and ice cream shall not be allowed for sale in Utah.

H.  Milk that has been heat treated, shall not be labeled as
"Raw Milk" for retail sale.

I.  Inspections of the self-owned retail store shall be
performed no less than four times per year to insure compliance
with the sanitation, construction, and cooling requirements as
set forth in the Wholesome Food Act, Title 4, Chapter 5.

R70-330-6.  Testing.
A.  The bacterial standards for unpackaged raw milk,

packaged raw milk sold on premise and packaged raw milk sold
at a self-owned retail store shall be a bacterial count of no more
than 20,000 per ml. and a coliform count of no more than 10 per
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ml.
B.  Raw Milk for Retail Testing.
1.  Unpackaged Raw Milk
a.  The Department shall collect a representative sample of

milk from each Raw for Retail farm bulk tank once each month.
All samples shall be delivered to the State Dairy Testing
Laboratory. Tests shall include those prescribed for Raw Milk
for Pasteurization as found in the Pasteurized Milk Ordinance,
and in addition shall include added water, and/or other
adulterants.  Whenever a sample result fails to meet a standard
in any of the prescribed categories, the Raw for Retail permit
shall be suspended until satisfactory sample results are received
by the Department or a approved independent laboratory,
meeting Pasteurized Milk Ordinance/Department standards and
reported to the department by the laboratory.  At such time as
the above criteria are met, the Raw for Retail permit shall be
fully reinstated.

b.  The Somatic Cell Count (SCC) in unpackaged raw milk
for retail shall not exceed 400,000 cells per milliliter (ml) for
cows, and not to exceed 1,500,000 cells per ml for goats.
Whenever three out of five samples fail to meet this standard in
a 5-month period, the Department shall suspend the raw for
retail permit.  The suspension shall remain effective until a
sample result meets the standard.  A temporary permit shall be
issued at that time.  The permit shall be fully reinstated when
three of five samples meet the standard in a five-month period.

2.  Packaged Raw Milk sold on Premise
a.  It shall be the responsibility of the Department to collect

a representative sample of packaged raw milk once each month.
All samples shall be delivered to the State Dairy Testing
Laboratory. Tests shall include those prescribed for Grade "A"
Pasteurized milk as found in the Pasteurized Milk Ordinance.
Whenever a sample result fails to meet a standard in any of the
prescribed categories, the Raw for Retail permit shall be
suspended until satisfactory sample results are received by the
Department, meeting Pasteurized Milk Ordinance/Department
standards.  At such time as the above criteria are met, the Raw
for Retail permit shall be fully reinstated.

3.  Packaged Raw Milk sold at Self-Owned Retail Stores
a.  It shall be the responsibility of the producer to have a

sampler certified by the Department to collect a sample from
each batch of milk delivered to the retail store by obtaining one
container of milk at the store and submitting it to the State Dairy
Laboratory a certified independent laboratory to be tested for
Antibiotic Drug Residue, Standard Plate Count (SPC) and
Coliform Count. All containers of milk from the sampled batch
shall be withheld from sale until the results of the tests are
known.  Whenever a sample result exceeds the standard in any
of the prescribed categories,

(i)  the producer shall not allow the milk to enter into
commerce and shall dispose of the milk in a manner agreeable
to the Department, and

(ii)  the Department shall suspend the producer's raw for
retail permit until satisfactory sample results are received by a
contracted approved independent laboratory, meeting
Department standards, and reported to the Department by the
laboratory.  The producer may sell raw milk from batches that
were produced earlier and whose testing results met the
standards.

b.  It shall be the responsibility of the Department to collect
at the operator's expense or oversee collection of a
representative sample of packaged raw milk once each month
for screening for the presence of Listeria monocytogenes,
Salmonella, Campylobacter jejuni, and E. Coli 0157:H7.  All
samples shall be delivered to the State Dairy Testing Laboratory
or other laboratories approved by the department.  Test results
showing any growth or activity shall be considered positive.  If
any of the screening test results are positive, then a confirmation
test shall be performed.

Whenever any of the test results for any the prescribed
pathogens are positive, the Raw for Retail permit shall be
suspended until such time as a compliant sample can be
obtained by the Department or contracted approved independent
laboratory, meeting Pasteurized Milk Ordinance/Department
standards.  All expenses for the re-sampling, re-testing, and re-
inspecting may be borne by the producer as per the
Department's fee schedule.  At such time as the above criteria
are met, the Raw for Retail permit shall be fully reinstated.

c.  A hazard analysis and critical control point (HACCP)
System including a milk testing procedure for specified
pathogens shall be required, and approved by the department,
for all raw for retail dairies.

d.  The HACCP System shall include plans and policies for
initiating and conducting a recall in the event of a positive
pathogen test result.

e.  The HACCP System shall include the seven following
principles:

(i)  Conduct hazard analysis
(ii)  Determine the critical control points
(iii)  Establish critical limits
(iv)  Establish monitoring procedures
(v)  Establish corrective actions
(vi)  Establish verification procedures
(vii)  Establish record-keeping and documentation

procedures.
f.  Prior to the implementation of a HACCP plan, develop,

document and implement written Prerequisite Programs (PPs).
The HACCP Plan, along with the PPs becomes the HACCP
System.  Steps to producing the HACCP Plan and System are
found in the U.S. National Advisory Committee on
Microbiological Criteria for Food (NACMCF) document.

g.  The HACCP plan shall identify and address points in
the production, distribution, transportation and retail display
system where the milk may become contaminated or held in
conditions that support the growth of pathogens.

(i)  When tests are performed by an independent
laboratory, quarterly pathogen testing verification shall be
conducted by the Department.

(ii)  Independent laboratories shall participate in an annual
split sampling program testing the capacity of the pathogen
methodology directed by this rule, and results sent to the
Department.

h.  The producer shall recall all milk from the failed batch
that is already in commerce.

i.  A database shall be kept and made available for review
by both the Utah Department of Agriculture and Food and the
Utah Department of Health of all customers, which shall include
names, addresses, and telephone numbers of customers, dates of
purchases and amounts of milk purchased.

j.  If another agency's epidemiological investigation finds
probable cause to implicate a raw for retail dairy in a milkborne
illness outbreak, the Raw for Retail Permit may be suspended by
the Department until such time as milk samples are pathogen
free when analyzed by the Department or other Department
approved testing laboratories, and until an inspection can be
performed at the facility by a Compliance Officer from the
Department.

B.  Animal Health Tests.
1.  General herd health examination.  Prior to inclusion in

a raw milk supply, and each six months thereafter, all animals
shall be examined by a veterinarian.  Each animal in the herd
must be positively identified as an individual.  This examination
shall include an examination of the milk by a method
recommended by the Pasteurized Milk Ordinance, shall include
a statement of the udder health of each animal, and a general
systemic health evaluation.

2.  Tuberculosis testing.  Prior to inclusion in a raw milk
supply, each animal shall have been tested for tuberculosis
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within 60 days prior to the beginning of milk production and
shall be retested for tuberculosis once each year thereafter.  All
positively reacting animals shall be sent to slaughter in
accordance with R58-10 and R58-11.

3.  Brucellosis testing.  Each animal from which raw milk
for retail is produced shall be positively identified as a properly
vaccinated animal or shall be negative to the official blood test
for brucellosis within 30 days prior to the beginning of each
lactation.  All positively reacting animals shall be sent to
slaughter in accordance with R58-10 and R58-11.  Goats and
sheep shall be tested once each year for brucellosis with the
official blood test and all positively reacting animals shall be
sent to slaughter in accordance with R58-10 and R58-11.

4.  Bulk tank milk testing.  All raw milk for retail shall be
bulk tank tested at least four times yearly with the brucella milk
ring test.  If such brucella ring test is positive for brucellosis,
then each animal in the herd shall be tested with the official
blood test and any reactors found shall be immediately sent to
slaughter in accordance with R58-10 and R58-11.

C.  Personnel Health.
Each employee of the dairy working in the milk handling

operation shall obtain a valid medical examination health card
signed by a physician and approved by the department once
each year and shall hold a valid food handler's permit.  No
person shall work in a milk handling operation if infected from
any contagious illness or if they have on their hands or arms any
exposed infected cut or lesion.  If there is any question in this
regard, the department may ask for an additional certification
from a physician that this person is free from disease which may
be transmitted by milk.

R70-330-7.  Packaging and Labeling.
A.  Label Requirements.
The consumer containers for raw milk for retail shall be

furnished by the permittee and shall be labeled with the
following information:

1.  The common or usual name of the product without
grade designation.  The common name for raw milk is "Raw
Milk".  If it is other than cow's milk, the word "milk" shall be
preceded with the name of the animal, i.e., "Raw Goat Milk".

2.  The name, address, and zip code of the place of
production and packaging.

3.  Proper indication of the volume of the product either on
the container itself or on the label.

4.  Nutritional labeling information when applicable.
5.  The phrase:  "Raw milk, no matter how carefully

produced, may be unsafe.", shall appear on the label in a
conspicuous place.  The height of the smallest letter shall be no
less than one eighth inch.

6.  The phrase: "Keep Refrigerated", shall also appear on
the label with the height of the smallest letter no less than one
eighth inch.

7.  The shelf life labeling of bottled raw milk shall include
a pull date, expiration date, or best-if-used-by date, and shall be
displayed and clearly visible on raw milk.  Raw milk shall not
be sold after the pull date, expiration date, or best-if-used-by
date has expired, and the date shall not be more than nine days
after packaging.

8.  Other provisions of labeling laws in effect in Utah
relative to dairy/food products also apply.  On the primary panel
the words "raw" and "milk" shall be the same size lettering.

B.  Products not labeled as required shall be deemed
misbranded.

KEY:  dairy inspection, raw milk
January 29, 2013 4-3-2
Notice of Continuation March 16, 2011
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R131.  Capitol Preservation Board (State), Administration.
R131-2.  Capitol Hill Complex Facility Use.
R131-2-1.  Purpose and Application.

(1)  The purpose of this rule is to define conditions for
public access and use of the Capitol Hill Complex and to
establish procedures for receiving and deciding complaints
regarding the access or use of the Capitol Hill Complex.

(2)  Except as expressly stated herein, or in rule R131-11,
this rule R131-2 does not apply to free speech activities.  Free
speech activities conducted at the Capitol Hill Complex are
governed by rule R131-11.

R131-2-2.  Authority.
(1)  The State Capitol Preservation Board adopts this

Capitol Hill Complex Facility Use Rule pursuant to Section
63C-9-301.

R131-2-3.  Definitions.
As used in this rule R131-2:
(1)  "Board" means the State Capitol Preservation Board

created by Section 63C-9-201.
(2)  "Capitol Hill Complex" means all grounds,

monuments, parking areas, buildings, including the Capitol, and
other man-made and natural objects within the area bounded by
300 North Street, Columbus Street, 500 North Street, and East
Capitol Boulevard.  Capitol Hill Complex also includes:

(a)  the White Community Memorial Chapel and the
Council Hall Travel Information Center building and their
grounds and parking areas;

(b)  the Daughters of the Utah Pioneers museum and
buildings, grounds and parking areas, and other state-owned
property included within the area bounded by Columbus Street,
North Main Street, and Apricot Avenue;

(c)  state owned property included within the area bounded
by Columbus Street, Wall Street, and 400 North Street; and

(d)  state owned property included within the area bounded
by Columbus Street, West Capitol Street, and 500 North Street,
and any other facilities and grounds owned by the state of Utah
that are located within the immediate vicinity.

(3)  "Capitol Hill Facilities" means all buildings on the
Capitol Hill Complex, including the Capitol, exterior steps,
entrances, streets, parking areas and other paved areas of the
Capitol Hill Complex.

(4)  "Capitol Hill Grounds" means landscaped and unpaved
public areas of the Capitol Hill Complex.  Maintenance and
utility structures and areas are not considered Capitol Hill
Grounds for the purpose of any public use.

(5)  "Catering Service(s)" means the serving of food and/or
beverages on Capitol Hill.

(6)  "Commercial Activities" means events that sponsored
or conducted for the promotion of commercial products or
services, and include advertising, private parties, private
company or organization meetings, and any other non-public
organization event.  Commercial activities do not include
private, community service, state sponsored, or free speech
activities.

(7)  "Community Service Activities" means events
sponsored by governmental, quasi-governmental and charitable
organizations, city and county government departments and
agencies, public schools, and charitable organizations held to
support or recognize the public or charitable functions of such
sponsoring group.  To the extent the event is sponsored by a
private charitable organization, the organization must have an
Internal Revenue Code Section 501(c)(3) active status and the
event must be related to such status.

(8)  "Event" or "Events" are commercial, community
service, private, and state sponsored activities involving one or
more persons.  Events may include banquets, receptions, award
ceremonies, weddings, colloquia, concerts, dances, and

seminars.  A free speech activity is not an event for purposes of
rule R131-2 and R131-10.  The term "activity" or "activities"
may be substituted in this rule for the term "event" or "events."

(9)  "Executive Director" means the executive director
appointed by the Board under Section 63C-9-102, or a designee
supervised by the executive director.

(10)  "Facility Use Application" ("Application") means a
form approved by the executive director used to apply to reserve
Capitol Hill Facilities or Capitol Hill Grounds for an event.

(11)  "Facility Use Permit" ("Permit") means a written
permit issued by the executive director authorizing the use of an
area of the Capitol Hill Complex for an event in accordance
with this rule.

(12)  "Free Speech Activity" is as defined in rule R131-11.
(13)  "Cafe Operator" means the Capitol Hill cafe operator

located on the first floor of the East Senate Building who is
under contract with the Board to provide food/beverages in the
State Room and may be allowed to cater in other areas on the
Capitol Hill Complex.

(14)  "Private Activity" means an event sponsored by
private individuals, businesses or organizations that is not a
commercial or community service activity.

(15)  "Authorized Caterer" means a person or entity
authorized to provide catering services on the Capitol Hill
Complex, and is not the Cafe Operator.

(16)  "Solicitation" is as defined in rule R131-10.
(17)  "State" means the state of Utah and any of its

agencies, departments, divisions, officers, legislators, members
of the judiciary, persons serving on state boards or
commissions, and employees of the above entities and persons.

(18)  "State Sponsored Activity" means any event
sponsored by the state that is related to official state business.
Official state business does not include award ceremonies,
lobbying activities, retirement parties, or similar social parties,
social activities or social events.  Management retreats may be
considered a State Sponsored Activity if it has a supporting
agenda and documentation establishing that the primary purpose
of the retreat is to conduct official state business.  In order to be
considered a State Sponsored Activity, such activity must obtain
written approval from the Executive Director and/or the Board's
Budget Development and Board Operations Subcommittee.

(19)  "User(s)" means any person that uses the facilities or
grounds as well as any applicant for a facility use permit.

R131-2-4.  Facility Use Permit - Application.
(1)  Each person or group seeking to hold an event or

solicitation at the Capitol Hill Complex shall submit a
completed Facility Use Application at least fourteen calendar
days prior to the anticipated date of the event.  Applications may
not be submitted, and facilities will not be scheduled, more than
365 calendar days before the date of the event.  An applicant
may only make one application for one continuous event at a
time.  For State Sponsored Activities that involve a reoccurring
meeting schedule, one application may be used for all the
reoccurring meetings.  For all events, other than State
Sponsored Activities or Free Speech Activities, there shall be a
non-waivable and non-refundable application processing fee,
which shall be paid at the time of submission of the application.

(2)  The executive director shall provide a Facility Use
Permit Application form.  The form shall request and applicants
shall provide all necessary information, including all material
aspects of the proposed event or solicitation.  This necessary
information is required even if the Applicant requests a waiver.
The application shall include the following information:

(a)  the applicant's organization's name, address, telephone
and facsimile number;

(b)  the names and addresses of the person(s) responsible
for supervising the event during set up, take down, clean up and
the duration of the event;
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(c)  the nature of the applicant; i.e. individual, business
entity, governmental department or other;

(d)  the name and address of the legally recognized agent
for service of process;

(e)  a specific description of the area of the facility and/or
grounds being requested for use;

(f)  the type of proposed activity and the number of
anticipated participants;

(g)  the dates and times of the proposed activity and a
description of the schedule and agenda of the event;

(h)  a complete description of equipment and apparatus to
be used for the event;

(i)  any other special considerations or accommodations
being requested; and

(j)  whether the applicant requests exemption or waiver of
any requirement of this rule or provision of the Facility Use
Application.

(3)  In addition, the applicant shall submit with the Facility
Use Application:

(a)  documentation supporting any requested exemption or
waiver;

(b)  proof of liability insurance covering the applicant and
the event in the amount as identified in the Schedule of Costs
and Fees as referred to in rule R131-2-7(1)(a);

(c)  a deposit and down payment in the amounts as
identified in the Schedule of Costs and Fees as described in rule
R131-2-7(1)(a) for the type of event proposed; and

(d)  other information as requested by the executive
director.

(4)  Applications shall be reviewed by the executive
director for completeness, activity classification, costs and fees.

(5)  Priority for use of the Capitol Hill Complex will be
given to applications for state sponsored activities.  During the
actual hours of legislative sessions, priority will be given to free
speech activities over commercial, community service and
private activities.  Otherwise, applications will be approved, and
requested facilities reserved, on a first-come, first-serve basis.

R131-2-5.  Facility Use Permit - Denial - Appeal -
Cancellation - Revocation - Transfer.

(1)  Within ten working days of receipt of a completed
application, the executive director shall issue a Facility Use
Permit or notice of denial of the application.

(2)  The executive director may deny an application if:
(a)  the application does not comply with the applicable

rules;
(b)  the event would conflict or interfere with a state

sponsored activity, a time or place reserved for free speech
activities, the operation of state business, or a legislative
session; and/or

(c)  the event poses a safety or security risk to persons or
property.

(3)  The executive director may place conditions on the
approval that alleviates such concerns.

(4)(a)  If the applicant disagrees with a denial of the
application or conditions placed on the approval, the applicant
may appeal the executive director's determination by delivering
the written appeal and reasons for the disagreement to the
executive director within five working days of the issuance of
the notice of denial or approval with conditions.

(b)  Within ten working days after the executive director
receives the written appeal, the executive director may modify
or affirm the determination.

(c)  If the matter is still unresolved after the issuance of the
executive director's reconsideration determination, the applicant
may appeal the matter, in writing, within ten working days to the
Board's Budget Development and Board Operations
Subcommittee chair who will determine the process of the
appeal.

(d)  The applicant may appeal the Subcommittee Chair's
determination in writing within ten working days of receipt of
the written determination, by submitting a written appeal at the
Board's office.  The Board shall consider the appeal at its next
regularly scheduled meeting.

(5)  Facility Use Permits are non-transferable.  The
purpose, time, place and other conditions of the Facility Use
Permit may not be changed without the advance written consent
of the executive director.  At least thirty calendar days advance
written notice is required for the applicant to request a change
in the date, time and/or place of the event or solicitation.  If
there is no conflict with another scheduled event or solicitation,
the executive director may adjust the Facility Use Permit in
regard to the date, time and/or place based upon the request.

(6)  An event may be re-scheduled if the executive director
determines that an event will conflict with a governmental
function, free speech activity or state sponsored activity.

(a)  The executive director may revoke any issued permit
if this rule R131-2, any applicable law, or any provision of the
permit is being violated.  The permit may also be revoked if the
safety or health of any person is threatened.

(b)  The applicant may cancel the permit and receive a full
refund of fees and any deposits if written notice of cancellation
is received by the executive director at least 30 calendar days
prior to the scheduled event.  Failure to timely cancel the event
will result in the forfeiture of any deposit and fees.

R131-2-6. General Requirements for Use of the Capitol Hill
Complex.

(1)  General Requirements.
(a)  These are the requirements for use of the Capitol Hill

Complex.  This rule R131-2-6 shall apply to free speech
activities, all other activities, groups and individuals using the
Capitol Hill Complex.

(b)  Except for state holidays, the Capitol building will be
open to the general public Monday through Saturday from 8:00
a.m. to 8:00 p.m. and on Sunday from 8:00 a.m. to 6:00 p.m.
Free speech activities may be conducted beyond the times
identified in this subsection, as specified in rule R131-11.
Unless otherwise authorized, Capitol Hill Facilities and Capitol
Hill Grounds, including the Capitol Rotunda, are available for
permitted use, activities or events from 8:00 a.m. to 11:00 p.m.

(c)  Activities, except free speech activities, may be
specifically denied during legislative sessions.

(d)  No event may disrupt or interfere with any legislative
session, legislative meeting, or the conduct of any state or
governmental business, meeting or proceeding on the Capitol
Hill Complex.  No person shall unlawfully intimidate or
interfere with persons seeking to enter or exit any facility, or use
of the Capitol Hill Complex.

(e)  Levels of audible sound generated by any individual or
group, indoors or on the plaza between the House and Senate
Buildings, whether amplified or not, shall not exceed 85
decibels or a more restrictive limit established by applicable
laws or ordinances.  All outdoor events shall not exceed noise
limits established by applicable laws or ordinances.

(f)  Fire exits, staircases, doorways, roads, sidewalks,
hallways and pathways shall not be blocked, and the efficient
flow of pedestrian traffic shall not be obstructed at any time.

(g)  Alteration and damage to the Capitol Hill Grounds
including grass, plants, shrubs, trees, paving or concrete is
prohibited.

(h)  No object or substance of any kind shall be placed on
or in the Capitol Plaza fountain.  Standing on or in the fountain
is prohibited.

(i)  All costs to repair any damage or replace any
destruction, regardless of the amount or cost of restoration or
refurbishing, shall be at the expense of the person(s) responsible
for such damage or destruction.



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 18

(j)  The consumption, distribution, or open storage of
alcoholic beverages is prohibited.

(k)  Service animals are permitted, but the presence of other
animals is allowed only with advance written permission of the
executive director.  Owners/caretakers are responsible for the
safety to the animal, persons, grounds and facilities.

(l)  Camping is prohibited on the Capitol Hill Complex.
(m)  Littering is prohibited.
(n)  Commercial solicitation as defined in rule R131-10 is

prohibited except as provided in rule R131-10.
(o)  The use of a personal space heater is prohibited, except

as provided in Subsection (i).
(i)  Any person with a medical related condition may obtain

approval by the Executive Director to use a personal space
heater provided the person submits a signed statement by a Utah
licensed physician verifying that the medical related condition
requires a change in the standard room temperature and the use
of the space heater meets the specifications in Subsection (ii).

(ii)  If a space heater is approved by the Executive Director,
the space heater shall not exceed 900 watts at its highest setting,
be equipped with a self-limiting element temperature setting for
the ceramic elements, have a tip-over safety device, be equipped
with a built-in timer not to exceed eight hours per setting, be
equipped with a programmable thermostat, and be equipped
with an overheat protection feature.

(p)  Tables, chairs, furniture, art and other objects in the
Capitol Building shall only be moved by the Board's staff.  No
outside furniture, including tables or chairs, shall be allowed in
the Capitol Building or any other facility on the Capitol Hill
Complex without the advance written approval of the Executive
Director.

(2)  Decorations.
(a)  All cords must be taped down with 3M #471 tape or

equivalent as determined by the executive director.
(b)  There shall be no posting or affixing of placards,

banners, or signs to any part of any building or on the grounds.
All signs or placards used at the Capitol Hill Complex shall be
hand held.  Signs or posters may not be on sticks or poles.

(c)  No adhesive material, wire, nails, or fasteners of any
kind may be used on the buildings or grounds.

(d)  Nothing may be used as a decoration, or be used in the
process of decorating, that marks or damages structure(s).

(e)  All decorations and supporting structures shall be
temporary.

(f)  Any writing or use of ink, paint or sprays applied to any
area of any building is prohibited.

(g)  Users may not decorate the inside or outside of any
facility or any portion of the grounds without the advance
written approval of the Executive Director.  Users must submit
any decoration requests in writing to the Executive Director at
least ten working days in advance.

(h)  Signs, posters, decorations, displays, or other media
shall be in compliance with the state law regarding
Pornographic and Harmful Materials and Performance, Section
76-10-1201 et seq.

(i)  Leaving any item(s) against the exterior or interior
walls, pillars, busts, statues, portraits or staircases of the Capitol
building is prohibited.

(j)  Balloons are not allowed inside the Capitol building.
(3)  Set up/Clean up.
(a)  All deliveries and loading/unloading of materials shall

be limited to routes and elevators as specified by the executive
director.

(b)  All decorations, displays and exhibits shall be taken
down by the designated end time of the event in a manner that
is least disruptive to state business.

(c)  Users shall leave all facilities and grounds in its
original condition and appearance.

(4)  Parking.

(a)  Parking is limited.  All posted parking restrictions on
the Capitol Hill Complex, including reserved parking stalls,
shall be observed.

(b)  Parking for large vehicles or trailers shall require the
prior approval of the executive director, which approval may be
withheld if the large vehicle or trailer may interfere with the
access or use of the Capitol Hill Complex.

(c)  Except as expressly allowed by the executive director,
overnight parking is prohibited.

(5)  Compliance with Laws.
(a)  Users shall conform to all applicable and constitutional

laws and requirements, including health, safety, fire, building
and other codes and similar requirements.  Occupancy limits as
posted in or applicable to any public area will dictate, unless
otherwise limited for public safety, the number of persons who
can assemble in the public areas.  Under no circumstance will
occupancy limits be exceeded.  State Capitol security personnel
shall use reasonable efforts to ensure compliance with
occupancy, safety, and health requirements.

(b)  Safety requirements as used in this rule include safety
and security requirements made known to the executive director
by the Utah Department of Public Safety or the federal
government for the safety and security of special events and/or
persons on the Capitol Hill Complex.

(c)  "No Smoking" statutes, rules and policies, including
the Utah Indoor Clean Air Act, Title 26, Chapter 38, Utah Code
shall be observed.

(d)  Open flames, flammable fluids, candles, and explosives
are prohibited.

(e)  All persons must obey all applicable firearm laws,
rules, and regulations.

(6)  Security and Supervision.
(a)  The Facility Use Application shall be reviewed by the

senior ranking officer in charge of security for the Capitol Hill
Complex, who shall determine the total number of uniformed
security officers required for the proposed event based upon the
nature of the event and the risk factors that are reasonably
anticipated.  Such determination by the senior ranking officer
may increase the minimum number of required officers stated in
this subsection.  At a minimum: one uniformed security officer
shall be required for any event consisting of 1-399 participants;
two uniformed security officers shall be required for any event
consisting of 400 or more participants.  The applicant shall pay,
in addition to all other required fees, the cost of the providing
of all required security officers.  These security fees may not be
waived.  This subparagraph shall not apply to free speech
activities or state sponsored activities.

(b)  At least one representative of the applicant identified
in the application and permit shall be present during the entire
activity;

(c)  The activity sponsor (permit holder) is responsible for
restricting the area of use by participants to the specified room
and rest room areas of the reserved facilities.

(d)  The activity sponsor (permit holder) shall control
entrances to allow only authorized persons to enter any
permitted facility or grounds.

(7)  Photography, Portraits and Video/Filming.
(a)  Any photography, videotaping or filming, shall require

advance notice to, and permission from the executive director
for scheduling.

(b)  Any photography, videotaping or filming, which
includes wedding participants and family portraits, and which
may take place anywhere in the facilities or grounds of the
Capitol Hill Complex, will be required to comply with this Rule.

(i)  Such photography, videotaping or filming, may be
scheduled by the executive director on Tuesday from 3 p.m. to
6 p.m., Friday from 12 p.m. to 6 p.m., and Saturday from 8:00
a.m. to 4 p.m.  The executive director may allow a different time
than specified herein upon written request and if the executive
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director determines that such other time can be accommodated
by any necessary state personnel and does not conflict with state
business and any other scheduled events.  The executive director
may reschedule as needed to accommodate events and state
business whether scheduled or not.

(ii)  In regard to inside the Capitol building, such
photography, videotaping or filming may occur in the following
areas: the East grand stairs, the West grand stairs, and the center
of the Rotunda or other areas as approved by the executive
director.

(iii)  A processing fee shall be required for such
photography, videotaping or filming.  Additionally, a deposit
may be required to cover the costs of any anticipated cleanup by
the state after the session.  These fees shall be described in the
Fee Schedule approved by the Board.

(c)  Any photography, videotaping or filming that is for the
purpose of promoting any private business purposes, including
television commercials, movies and photography for business
advertising, shall be required to submit a Facility Use
Application, pay the required fee from the Fee Schedule
approved by the Board, and the time and location must be
approved by the Executive Director.

(d)  Unless specifically endorsed by an authorized official
of the State of Utah, any photography, videotaping or filming
shall not expressly or impliedly indicate any State of Utah
endorsement of any product, service or any other aspect of the
depiction.

(e)  This subsection (7) shall not apply to tourists and does
not apply to the extent it is the exercise of a free speech activity.

(8)  Liability.
(a)  The state, Board, executive director and their

designees, employees and agents shall not be deemed in default
of any issued permit, or liable for any damages if the
performance of any or all of their obligations under the permit
are delayed or become impossible because of any act of God,
terrorism, war, riot or civil disobedience, epidemic, strike, lock-
out or labor dispute, fire, or any other cause beyond their
reasonable control.

(b)  Except as required by law, the state shall not be
responsible for any property damage or loss, nor any personal
injury sustained during, or as a result of, any use, activity or
event.

(c)  Users/applicants shall be responsible for any personal
injury, vandalism, damage, loss, or other destruction of property
caused by the user or an attendee at the applicant's event.

(9)  Indemnification.  Individuals and organizations using
the Capitol Hill Complex do so at their own risk and shall
indemnify and hold harmless the state from and against any and
all suits, damages, claims or other liabilities due to personal
injury or death, and from damage to or loss of property arising
out of or resulting from the conduct of such use or activities on
the Capitol Hill Complex.

(10)  Food Services, Cafe Operator and Authorized Caterer
Requirements.

(a)  In General.  Catering services on the Capitol Hill
Complex shall be exclusively provided by the Cafe Operator and
Authorized Caterer for those areas of the Capitol Hill Complex
under the jurisdiction of the Board and to the extent expanded
by the Legislative Management Committee or the Governor's
Office, whichever is applicable.  Multiple Authorized Caterers
may be approved by the Executive Director.  The Cafe Operator
shall be responsible for all activities in the kitchen, servery,
dining and conference rooms associated with the dining room,
known as the "State Room," and located on the first floor of the
East Senate Building.  The Cafe Operator shall have the
exclusive right to provide food and beverages in the State
Room, but may give permission for an Authorized Caterer to
provide food and beverages in the State Room.

(b)  Authorized Caterer Requirements.  In order to qualify

as an Authorized Caterer, an application must be approved by
the Executive Director based on meeting the following
requirements:

(i)  Quality Control Policies.  The Authorized Caterer must
have quality control policies that are consistent with those set
forth in the contract between the Board and the Cafe Operator.
The Executive Director shall provide a form describing the
minimum standards.

(ii)  Application Form.  A person or entity seeking to be an
Authorized Caterer shall complete an application form approved
by the Executive Director.

(iii)  Insurance.  A Certificate of Insurance shall be
provided to the Executive Director for all of the following
insurance and such insurance shall be maintained throughout the
term of the catering event and for at least one year thereafter:

(A)  The Authorized Caterer shall maintain Commercial
General Liability insurance with per occurrence limits of at least
$1,000,000 and general aggregate limits of at least $2,000,000.
The selected Authorized Caterer shall also maintain, if
applicable to the Authorized Caterer's operations or the specific
activity, Business Automobile Liability insurance covering
Caterer's owned, non-owned, and hired motor vehicles and/or
Professional Liability (errors and omissions) insurance with
liability limits of at least $1,000,000 per occurrence.  Such
insurance policies shall be endorsed to be primary and not
contributing to any other insurance maintained by the Board or
the State of Utah.

(B)  The Budget Development and Board Operations
Subcommittee reserves the right at any time to require
additional coverage from that required in this Rule, at the
Authorized Caterer's expense for the additional coverage, based
upon the specific risks presented by any proposed event and as
recommended by the State's Risk Manager.

(C)  The Authorized Caterer shall maintain all employee
related insurances, in the statutory amounts, such as
unemployment compensation, worker's compensation, and
employer's liability, for its employees or volunteers involved in
performing services pursuant to the Event.  Such worker's
compensation and employer's liability insurance shall be
endorsed to include a waiver of subrogation against the State of
Utah, the Board, its agents, officers, directors and employees.
Authorized Caterer shall also maintain "all risk" property
insurance at replacement cost applicable to the Authorized
Caterer's property and/or its equipment.

(D)  The Authorized Caterer's insurance carriers and policy
provisions must be acceptable to the State of Utah's Risk
Manager and remain in effect for the duration of the catering
event and for at least one-year thereafter.  The Board shall be
named as an additional insured on the Commercial General
Liability, the Professional Liability Insurance and all other
required insurance policies.  The Authorized Caterer will cause
any of its subcontractors, who provide materials or perform
services related to the catering service(s), to also maintain the
insurance coverages and provisions listed above.

(E)  The Authorized Caterer shall submit certificates of
insurance as evidence of the above required coverage to the
Executive Director prior to any entering into a contract related
to the catering event.  Such certificates shall provide the Board
with thirty (30) calendar days written notice prior to the
cancellation or material change of the applicable coverage, as
evidenced by return receipt or certified mail, sent to the office
of the Executive Director.

(iv)  Indemnification:  The Authorized Caterer shall hold
harmless, defend and indemnify the State of Utah, the Board
and its officers, employees, and agents from and against any and
all acts, errors or omissions which may cause damage to
property or person(s), claims, losses, damages to the facilities or
grounds of the Capitol Hill Complex, causes of action,
judgments, damages and expenses including, but not limited to
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attorney's fees because of bodily injury, sickness, disease or
death, or injury to or destruction of tangible property or any
other injury or damage resulting from or arising out of the
negligent acts or omissions or willful misconduct of the
Authorized Caterer, or its agents, employees subcontractors or
anyone for whom the Authorized Caterer may be liable, except
where such claims, losses, causes of action, judgments, damages
and expenses result solely from the negligent acts or omissions
or willful misconduct of the Board, its officers, employees or
agents.

(v)  Record Keeping and Audit Rights:  The Authorized
Caterer shall maintain accurate accounting records for all goods
and services provided, and shall retain all such records for a
period of at least three (3) years from the date of the catering
service.  Upon reasonable notice and during normal business
hours, the Board, or any of its duly authorized representatives,
shall have access to and the right to audit any records or other
documents pertaining to the Authorized Caterer.  The Board's
audit rights shall extend for a period of at least three (3) years
from the date of the catering service.

(vi)  Equal Opportunity:  The Authorized Caterer shall not
unlawfully discriminate against any employee, applicant for
employment, or recipient of services.

(vii)  Taxes:  The Authorized Caterer shall be responsible
for and pay all taxes which may be levied or incurred against the
Authorized Caterer, including taxes levied or incurred against
Authorized Caterer's income, inventory, property, sales, or other
taxes.

(viii)  Taxes:  Board is Exempt:  The Board is exempt from
State of Utah sales and excise taxes.  Exemption certification
information appears on all purchase orders issued by the Board
and such taxes will not apply to the Board.

(ix)  Suspension/Debarment.  The Authorized Caterer must
notify the Executive Director within 10 calendar days if
debarred or suspended by any governmental entity.

(x)  Comply with Facility Use Rules.  The Authorized
Caterer shall comply with all of the Facility Use Rules enacted
by the Board.  Upon submission of any evidence to the Budget
Development and Board Operations Subcommittee that the
Authorized Caterer has not complied with a rule enacted by the
Board, the Authorized Caterer shall be removed from eligibility
for providing any catering service on the Capitol Hill Complex
for a period of time as determined by the Subcommittee and
consistent with the Board's rules on suspension and debarment.

(xi)  Inspection.  The Board or the Executive Director
reserves the right to inspect the Authorized Caterer's facilities
and operations with respect to use, safety, sanitation and the
maintenance of premises which shall be maintained at a level
satisfactory to the Board.

(xii)  Energy.  The Authorized Caterer shall exercise due
care to keep utility services at a minimum, conserve the use of
energies, and control the resulting costs.

(xiii)  Food Handlers Permits.  All of the Authorized
Caterer's employees must have a current Food Handlers Permit.
Documentation shall be promptly provided upon request of the
Executive Director that established that all employees and
temporary employees have valid Food Handlers Permits.

(xiv)  The Authorized Caterer must have a locally grown
food quality assurance program similar to that required of the
Cafe Operator, which covers the food or products that are not
provided by nationally recognized vendors.

(xv)  Fees and costs associated with catering services,
including the Café Operator or the Authorized Caterer, shall be
the responsibility of the Applicant and cannot be waived.

(xvi)  Security.
(A)  An Authorized Caterer shall provide to the Executive

Director at least 24 hours in advance of any catered event, a list
of all full-time and part-time employees that will be involved
with the catering service on the Capitol Hill Complex.

(B)  The Applicant shall be assessed a fee to provide for
the presence of at least one Board employee to be present and
to assist with ingress and egress from the Capitol Hill Complex,
set-up, coordination and assurance of appropriate performance
under this Rule as well as timely and appropriate clean-up after
the event. This fee cannot be waived.

(11)  Public Notices, Employee Postings, Required Use of
Bulletin Boards.

(a)  Notices of Capitol Hill Complex meetings, information
or announcements related to state of other governmental
business shall be posted at executive director approved
locations.  If any posting is to be done by a person not officed
in the Capitol Hill Complex, the executive director shall be
notified prior to the posting for approval of the location(s) and
duration of the posting.  Such persons are also responsible to
remove the notices after the related meeting or activity within
24-48 hours.

(b)  Posting of handbills, leaflets, circulars, advertising or
other printed materials by state employees officed in the Capitol
Hill Complex shall be on executive director approved bulleting
boards.

(12)  Enforcement of Rules.
(a)  If any person or group is found to be in violation of

any of the applicable laws and rules, a law enforcement officer
or state capitol security officer may issue a warning to cease and
desist from any non-complying acts.  If the law enforcement or
security officer observes a non-compliant act after a warning,
the officer may take disciplinary action including citations,
fines, cancellations of event or activity, or removal from the
Capitol Hill Complex.

(13)  Waivers.
The Budget Development and Board Operations

Subcommittee may waive the requirements of any provision of
R131-2-6 provided that the provision of Rule R131-2-6 does
not specifically indicate that it is non-waivable, upon being
presented with compelling reasons that the waiver will
substantially benefit the public of the state of Utah and that the
facilities, grounds and persons will be appropriately protected.
Any approved waiver must still require compliance with all
other provisions of this Rule.  The waiver request must be
submitted in writing to the Executive Director, for consideration
by the Subcommittee at its next regularly scheduled meeting,
and must accompany any required Facility Use Application.
Conditions may be placed on any approved waiver by the
Subcommittee to assure the appropriate protection of facilities,
grounds and persons.  An appeal to the Board of a denial or the
conditions of such waiver may be filed and processed similarly
to the denial of a Facility Use Application as described in R131-
2-5.

R131-2-7.  Fees and Charges.
(1)  Fees.
(a)  Application Fee.  There shall be an application fee for

a Facility Use Permit to cover the cost of processing the
application, as specified on the Board's fee schedule.  This fee
is separate from rental and other fees.

(b)  Rental of Space Fee.  Persons using the Capitol Hill
Complex pursuant to a Facility Use Permit shall be charged a
rental of the space fee as specified on the Board's fee schedule.

(c)  Security Fee.  A security fee shall also be assessed as
provided in this Rule, as specified on the Board's fee schedule.

(d)  Rental of Equipment fee.  A rental of equipment fee
shall be assessed as specified on the Board's fee schedule.

(e)  Room Setup Fees.  The Board's fee schedule shall
provide for room setup fees.

(f)  Additional Board Staff fee.  If an Applicant requests
that additional Board staff be present for an event, then an
additional fee shall be assessed.

(g)  Authorized Caterer Fee.  Any fee or costs of an
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Authorized Caterer are the responsibility of the Applicant. The
State of Utah, the Capitol Preservation Board, State Officials,
empployees and anyone for whom the State may be liable, shall
have no liable whatsoever for such fee or costs owed to the
Authorized Caterer.

(h)  A "Schedule of Costs and Fees" is available during
regular working hours at the executive director's office.  This
Schedule of Costs and Fees shall include all the fees referred to
in this Rule R131-2-7.  Additionally, fees may be assessed for
technology assistance, recording, insurance coverage, cleaning
and repairs.  The Schedule of Costs and Fees may have special
fees for community service activities, state employee events,
including state employee recognition events, state retirement
events, or state employee holiday/social events.  There are no
fees for free speech activities, except costs for requested use of
state equipment or supplies shall be assessed in accordance with
the Schedule of Costs and Fees.  State Sponsored Activities
shall not be required to pay any fees under this Rule.

R131-2-8.  Specific Facilities.
(1)  The following applies to all events and solicitations,

except for free speech activities.
(a)  Use of caucus rooms, committee rooms, the House of

Representatives or Senate Chambers will be separately
administered by the legislative branch. Requests for all other
rooms must be submitted in writing to the executive director for
scheduling and staffing.  If the requested room is under the
control of the Governor, the judiciary, or other elected officials,
the executive director shall forward the request to the
appropriate representative of such branch of government or
elected official.  The executive director will notify the applicant
of the approval or denial of the requested space by the
approving organization.

(b)  The State Office Building auditorium shall be available
to all state entities on a first-come, first-serve basis for
governmental functions.  All state entities shall reserve this
facility in advance with the executive director.

(c)  After-hours access to the State Office Building shall be
through the first floor south doors.

(d)  During legislative sessions, legislative meetings or
other legislative activities, use of the legislative space will be
subject to the applicable legislative rules.

(e)  The Gold Room and all other areas controlled by the
Governor in the Capitol building shall be available in
accordance with Section 67-1-16.

R131-2-9.  Use of White Community Memorial Chapel.
(1)  In addition to the provisions above, the following rules

for the White Community Memorial Chapel shall be observed:
(a)  Fire Marshal occupancy limits shall not be exceeded.
(b)  The kitchen is for the exclusive use of the Preferred

Caterer.  No Private Caterer shall be allowed to use the White
Community Memorial Chapel and its grounds.  Users may use
the full rest room facilities.

(c)  The White Community Memorial Chapel will be
available from 7:00 a.m. until 12:00 midnight, seven days a
week, 365 days a year unless otherwise specified by the Board's
Budget Development and Board Operations Subcommittee.

(d)  If no wedding or event is scheduled the day before the
scheduled wedding or event, the applicant may be allowed to
use the Chapel the day before from noon to midnight for
rehearsal or decorative purposes for an additional fee as
identified on the Board's fee schedule.

(e)  All users must complete the Facility Use Permit
Application and comply with all the permit requirements listed
under rules R131-2 and R131-10.

R131-2-10.  Procedure for Receiving and Deciding
Complaints Regarding the Access or Use of the Capitol Hill

Complex.
(1)  Any person that has a complaint regarding the access

or use of the Capitol Hill Complex may file such complaint in
writing to the executive director.

(2)  The executive director will issue a written
determination within thirty calendar days of the filing of the
complaint or such longer time period as agreed to by the
complainant.

(3)  If the executive director does not issue a determination
within the time period for such determination, then the
complainant may file a written appeal no later than ten calendar
days after the expiration of such time period.  The written
appeal shall be delivered to the office of the executive director
and shall be considered by the Board's Budget Development and
Board Operations Subcommittee chair in a manner determined
appropriate by the chair.

(4)  The chair will issue a written determination within
thirty calendar days of the filing of the appeal or such longer
time period as agreed to by the complainant.

(5)  If the chair does not issue a determination within the
time period for the chair's determination, the complainant may
file a written appeal to the Board no later than ten calendar days
after the expiration of such time period.  The written appeal to
the Board shall be delivered to the office of the executive
director.

(6)  Upon the filing of a timely appeal to the Board, the
appeal shall be scheduled at the next regularly scheduled
meeting of the Board.

(7)  This is considered to be an administrative remedy for
complaints regarding the access or use of the Capitol Hill
Complex, and to the extent allowed by law, shall be considered
an administrative remedy that must be pursued prior to any legal
action.

R131-2-11.  Fees and Charges During Legislative Session.
During the regular Utah Legislative Session, from the

hours of 7:00 a.m. to 5:30 p.m., Monday through Friday, the
facility use fees for specific rooms and spaces shall be reduced
as follows:

(1)  Facilities on Capitol Hill are available on a first come
first serve basis as defined in this Rule R131-2, subject to
preemption for State Sponsored Activities and any need to
reserve or close off spaces for security reasons as advised by the
Department of Public Safety.

(a)  Subject to all the other provisions of this Rule R131-2-
11, the following rooms may be reserved with no room rental
being assessed:

(i)  Kletting Room located in the Senate Building;
(ii)  Olmstead Room located in the Senate Building;
(iii)  Spruce Room located in the Senate Building;
(iv)  Beehive Room located in the Senate Building;
(v)  Seagull Room located in the Senate Building;
(vi)  Copper Room located in the Senate Building;
(vii)  Rooms B110 and 1112 in the State Office Building;
(viii)  Room 130, the Multipurpose/Public Lounge located

in the Capitol;
(ix)  Room 170 located in the Capitol; and
(x)  Room 210 located in the Capitol.
(b)  These rooms identified in R131-2-11(2) may be

reserved when the Utah Legislature is meeting in regular session
in 4 hour blocks/day for a maximum of 8 total hours per week,
and not concurrent.

(c)  The use of the State Room in the East Senate Building
is to be for public use except for certain hours established by the
Executive Director when the public does not ordinarily use the
State Room.

(2)  The State Office Building Auditorium may be reserved
during the time the Utah Legislature is meeting in regular
session in two hour blocks one day a week, but is subject to the
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same rental fees that would apply at other times of the year and
priority shall be provided to those events that are related to the
regular session of the Utah Legislature.

(3)  The Capitol Rotunda or Hall of Governors facilities
may be reserved during the hours the Utah Legislature is
meeting in regular session with no fee for the space rental itself
being assessed subject to the following:

(a)  The reservation shall be for a maximum of two hours
which must be in one block of hours; and

(b)  Priority shall be given to those events that are related
to the regular session of the Utah Legislature.

(4)  This Rule R131-2-11 does not prohibit the rental of
these rooms for the standard fees when rental is beyond the time
restrictions set forth in this Rule R131-2-11.

(a)  Notwithstanding any other provision of this Rule
R131-2-11, Registration (Application), Janitorial and all other
associated set up and security fees that would apply if the rental
was not during the Utah Legislature's regular session, shall be
assessed.

(b)  Those persons or entities reserving or using the
facilities shall leave the space as they found it in a clean and
orderly manner and comply with all other provisions of the
Facility Use Rules, R131-2.

(c)  The janitorial fee will only be assessed if,in the opinion
of the Executive Director, that the work required to prepare the
room for the next user is beyond that what is expected and
reasonable.  Charges for any such required janitorial services
shall be assessed in half hour increments of $50/hour per
janitorial worker.

(d)  The Registration (Application) fee shall be assessed at
the rate of one rental even if the Registration (Application)
includes more than one reservation.  Multiple reservations on
one application form for reservations during the Utah
Legislature's regular session are encouraged in order to best
coordinate all the reservations.

KEY:  public buildings, facilities use
January 7, 2013 63C-9-101 et seq.
Notice of Continuation April 7, 2010
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R156.  Commerce, Occupational and Professional Licensing.
R156-3a.  Architect Licensing Act Rule.
R156-3a-101.  Title.

This rule is known as the "Architect Licensing Act Rule".

R156-3a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 3a,

as used in Title 58, Chapters 1, 3a, and 22 or this rule:
(1)  "ARE" means the NCARB Architectural Registration

Examination.
(2)  "Committee" means the IDP Committee created in

Section R156-3a-201.
(3)  "Complete and final" as used in Subsection 58-3a-

603(1) means "complete construction plans" as defined in
Subsection 58-3a-102(4).

(4) "EESA" means the Education Evaluation Services for
Architects.

(5)  "Employee, subordinate, associate, or drafter of an
architect" as used in Subsections 58-3a-102(8), 58-3a-603(1)(b)
and this rule means one or more individuals not licensed as an
architect who are working for, with, or providing architectural
services directly to the licensed architect under the supervision
of the licensed architect.

(6)  "Incidental practice" means "architecture work as is
incidental to the practice of engineering" as used in Subsection
58-22-102(9) and "engineering work as is incidental to the
practice of architecture" as used in Subsection 58-3a-102(6)
which:

(a)  can be safely and competently performed by the
licensee without jeopardizing the life, health, property and
welfare of the public;

(b)  is secondary and substantially less in scope and
magnitude when compared to the work performed or to be
performed by the licensee in the licensed profession;

(c)  is work in which the licensee is fully responsible for
the incidental practice performed as provided in Subsection 58-
3a-603(1) or Subsection 58-22-603(1);

(d)  unless exempt from licensure as provided in
Subsection 58-3a-304(1)(e), is work that affects not greater than
49 occupants as determined in Section 1004 of the 2009
International Building Code;

(e)  unless exempt from licensure as provided in Subsection
58-3a-304(1)(e), is work included on a project with a
construction value not greater than 15 percent of the overall
construction value for the project including all changes or
additions to the contracted or agreed upon work; and

(f)  shall not include work on a building or related structure
in an occupancy category of III or IV as defined in Section
1604.5 of the 2009 International Building Code.

(7)  "Intern Development Program" or "IDP" as used in
Subsection R156-3a-302(1) means a NCARB approved training
program.

(8)  "NAAB" means the National Architectural Accrediting
Board.

(9)  "NCARB" means the National Council of Architectural
Registration Boards.

(10)  "Program of diversified practical experience" as used
in Subsection 58-3a-302(1)(e) means:

(a)  current licensure in a recognized jurisdiction; or
(b)  the training standards and requirements set forth in the

Intern Development Program.
(11)  "Recognized jurisdiction" as used in Subsections 58-

3a-302(2)(d)(i) and (iii), for licensure by endorsement, means
any jurisdiction that is a member of NCARB.

(12)  "Responsible charge" by a principal, as used in
Subsection 58-3a-102(7), means direct control and management
by a principal over the practice of architecture by an
organization.

(13)  "Technical submissions", as used in Section R156-3a-

601, means documents which are:
(a)  required by public authorities for building permits or

regulatory approvals; or
(b)  intended for construction purposes, including all

addenda and other changes to submissions.
(14)  "Under the direction of the architect" as used in

Subsection 58-3a-102(8), as part of the definition of
"supervision of an employee, subordinate, associate, or drafter
of an architect" means that the unlicensed employee,
subordinate, associate, or drafter of the architect engages in the
practice of architecture only on work initiated by the architect,
and only under the administration, charge, control, command,
authority, oversight, guidance, jurisdiction, regulation,
management, and authorization of the architect.

(15)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 3a, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-3a-502.

R156-3a-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 3a.

R156-3a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-3a-201.  Advisory Peer Committee Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(1)(f), the IDP Committee as an advisory peer committee to
the Architect Licensing Board consisting of one or more
members as follows:

(a)  a State IDP Coordinator;
(b)  an Education Coordinator; or
(c)  an Intern IDP Coordinator.
(2)  The committee shall be appointed and serve in

accordance with Section R156-1-205.
(3)  The duties and responsibilities of the committee shall

include assisting the Board in its duties, functions, and
responsibilities defined in Subsection 58-1-202(1)(e) as follows:

(a)  promote an awareness of IDP by holding meetings and
seminars on IDP;

(b)  establish a network of sponsors and advisors for IDP
interns;

(c)  encourage firms to support IDP;
(d)  act as a resource to respond to questions on IDP

received from advisors, sponsors, and interns; and
(e)  report to the Board as directed.

R156-3a-301.  Qualifications for Licensure - Architecture
Program Criteria.

In accordance with Subsection 58-3a-302(1)(d), the
architecture program criteria are established as follows.

(1)  The architecture program shall be accredited by either
the National Architectural Accrediting Board (NAAB), or the
Canadian Architectural Certification Board (CACB), or an
architectural program equivalent to a NAAB accredited
program.

(2)  Equivalency shall be documented by submitting one of
the following:

(a)  If educated in a foreign country, an applicant shall
submit a comprehensive report prepared by EESA stating that
the applicant has successfully completed an educational
program that is equivalent to the NAAB accredited educational
program.

(i)  Deficiencies in general education or history, human
behavior and environment may be satisfied by successfully
completing the deficiencies in course work at a recognized
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college or university or by passing the College Level
Examination Program (CLEP) demonstrating proficiency in the
deficient areas.

(ii)  Deficiencies in design, technical systems, or practice
course work may be completed at an NAAB accredited
educational program.

(b)  Alternatively, an applicant may submit verification of
a current NCARB Certification.

(c)(i)  If an applicant was previously licensed and
practicing in Utah under a license that was granted under prior
statute or rule but allowed the license to lapse for more than two
years, the applicant may reinstate the license by demonstrating
that their combined education, supervised experience and
licensed practice demonstrate that the applicant's training is
equivalent to an NAAB accredited educational program.

(ii)  If the combined education and experience is not
demonstrated to be equivalent, the Division, in collaboration
with the Board, may:

(A)  determine whether continuing education can bring the
combined education and experience up to equivalency, and if so,
specify the type of continuing education required; or

(B)  determine that the applicant shall be required to obtain
the actual degree under Subsection (1).

R156-3a-302.  Qualifications for Licensure - Program of
Diversified Practical Experience.

In accordance with Subsection 58-3a-302(1)(e), an
applicant shall establish completion of a program of diversified
practical experience requirement by submitting documentation
of:

(1)  IDP;
(2)  current licensure in a recognized jurisdiction; or
(3)  current NCARB Certification.

R156-3a-303.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsections 58-3a-302(1)(f) and
58-3a-302(2)(e), an applicant for licensure as an architect
(whether by education and experience or by endorsement) shall
submit documentation establishing:

(a)  current NCARB Certification; or
(b)  passing scores on all divisions of the ARE as

established by NCARB.
(2)  An applicant for licensure may apply directly to

NCARB to sit for any part of the ARE examination anytime
after having completed the education requirements specified in
Section R156-3a-301.

R156-3a-304.  Continuing Education for Architects.
In accordance with Section 58-3a-303.5, the continuing

education standards for architects are established as follows:
(1)(a)  During each two year period ending on December

31 of each odd numbered year, a licensed architect shall
complete not less than 24 hours of continuing education directly
related to the licensee's professional practice.

(b)  At least 12 hours should be completed each year.
(2)  The required number of hours of continuing education

for an individual who first becomes licensed during the two year
period shall be decreased in a pro-rata amount equal to any part
of that two year period preceding the date on which that
individual first became licensed.

(3)  Continuing education under this section shall:
(a)  have an identifiable, clear statement of purpose and

defined objective for the educational program directly related to
the practice of an architect and directly related to topics
involving the public health, safety, and welfare of architectural
practice and the ethical standards of architectural practice;

(i)  health, safety, welfare and ethical standards as used in
this subsection are defined to include the following:

(A)  The definition of "health" shall include, but not be
limited to, aspects of architecture that have salutary effects
among users of buildings or sites and that address
environmental issues.  Examples include all aspects of air
quality, provisions of personal hygiene, and use of non-toxic
materials and finishes.

(B)  The definition of "safety" shall include, but not be
limited to, aspects of architecture intended to limit or prevent
accidental injury or death among users of buildings or
construction sites. Examples include fire-rated egress
enclosures, automatic sprinkler systems, stairs with correct rise-
to-run proportions, and accommodations for users with
disabilities.

(C)  The definition of "welfare" shall include, but not be
limited to, aspects of architecture that consist of values that may
be spiritual, physical, aesthetic and monetary in nature.
Examples include spaces that afford natural light or views of
nature or whose proportions, color or materials engender
positive emotional responses from its users.

(D)(a)  The definition of "ethical standards of architectural
practice" shall include, but not be limited to the NCARB rules
of conduct specified in Subsection R156-3a-502(4).

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well organized and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
continuing education program and records of that registration
and completion are available for review.

(4)  Credit for qualified continuing education shall be
recognized in accordance with the following:

(a)  unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b)  a maximum of eight hours per two year period may be
recognized for teaching in a college or university or for teaching
continuing education courses in the field of architecture,
provided it is the first time the material has been taught during
the preceding 12 months;

(c)  a maximum of three hours per two year period may be
recognized for preparation of papers, articles, or books directly
related to the practice of architecture and submitted for
publication; and

(d)  unlimited hours may be recognized for continuing
education that is provided via the Internet or through home
study courses provided the course verifies registration and
participation in the course by means of a test which
demonstrates that the participant has learned the material
presented.

(5)  A licensee shall be responsible for maintaining records
of completed continuing education for a period of six years after
the two year period to which the records pertain.  It is the
responsibility of the licensee to maintain information with
respect to continuing education to demonstrate it meets the
requirements under this section.

(6)  A licensee who is unable to complete the continuing
education requirement for reasons such as a medical or related
condition, humanitarian or ecclesiastical services, or extended
presence in a geographical area where continuing education is
not available, may be excused from the requirement for a period
of up to three years as provided in Section R156-1-308d.

(7)  Any licensee who fails to timely complete the
continuing education hours required by this rule shall be
required to complete double the number of hours missed to be
eligible for renewal or reinstatement of licensure.
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(8)  Any applicant for reinstatement shall be required to
complete 24 hours of continuing education complying with this
rule within two years prior to the date of application for
reinstatement of licensure.

R156-3a-305.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licenses under Title 58, Chapter 3a is established by rule in
Subsection R156-1-308a(1).

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-3a-306.  Inactive Status.
(1)  The requirements for inactive licensure specified in

Subsection R156-1-305(3) shall also include certification that
the licensee shall not engage in the practice of architecture while
the license is on inactive status except to identify the individual
as an inactive licensee.

(2)  A license, prior to being placed on inactive status, shall
be active and in good standing.

(3)  Inactive status licensees are not required to fulfill the
continuing education requirement.

(4)  In addition to the requirements in Subsection R156-1-
305(6) to reactivate an inactive license, a licensee shall provide
documentation that the licensee, within two years prior to the
license being reactivated, completed 24 hours of continuing
education.

(5)  Prior to a license being reactivated, a licensee shall
meet the requirements for license renewal.

R156-3a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  submitting an incomplete final plan, specification,

report, or set of construction plans to:
(a)  a client, when the licensee represents, or could

reasonably expect the client to consider, the plan, specification,
report, or set of construction plans to be complete and final; or

(b)  a building official for the purpose of obtaining a
building permit;

(2)  failing as a principal to exercise reasonable charge;
(3)  failing as a supervisor to exercise supervision of an

employee, subordinate, associate or drafter;
(4)  failing to conform to the generally accepted and

recognized standards and ethics of the profession including
those established in the July 2011 edition of the NCARB "Rules
of Conduct", which is hereby incorporated by reference; or

(5)  failing as a supervising architect to verify actual work
experience when requested by a subordinate, associate or drafter
of an architect who is or has been an employee.

R156-3a-503.  Administrative Penalties.
(1)  In accordance with Section 58-3a-502, the following

fine schedule shall apply to citations issued to individuals
licensed under Title 58, Chapters 1 and 3a:

TABLE

FINE SCHEDULE

Violation              First Offense            Second Offense
58-1-501(1)(a)         $  800.00                 $1,600.00
58-1-501(1)(b)         $1,000.00                 $2,000.00
58-1-501(1)(c)         $1,000.00                 $2,000.00
58-1-501(1)(d)         $1,000.00                 $2,000.00
58-3a-501(1)           $  800.00                 $1,600.00
58-3a-501(2)           $  800.00                 $1,600.00

(2)  Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not

to exceed the maximum fine allowed under Subsection 58-3a-
502(1)(i).

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  In all cases the presiding officer shall have the
discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount based
upon the evidence reviewed.

R156-3a-601.  Architectural Seal - Requirements.
In accordance with Section 58-3a-601, all technical

submissions prepared by the licensee or prepared under the
supervision of the licensee, shall be signed and dated with the
licensee's seal.  Electronically generated seals and signatures are
acceptable.  It is the responsibility of the licensee to provide
adequate security when documents with electronic seals and
electronic signatures are distributed.  Sheets subsequent to the
cover of specifications are not required to be sealed, signed and
dated.

(1)  Each seal shall be a circular seal, 1-1/2 inches
minimum diameter and shall include the licensee's name, license
number, "State of Utah", and "Licensed Architect".

KEY:  architects, licensing
January 24, 2013 58-3a-101
Notice of Continuation January 31, 2011 58-3a-303.5

58-1-106(1)(a)
58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-22.  Professional Engineers and Professional Land
Surveyors Licensing Act Rule.
R156-22-101.  Title.

This rule is known as the "Professional Engineers and
Professional Land Surveyors Licensing Act Rule".

R156-22-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 3a and

22, as used in Title 58, Chapters 1, 3a and 22, or this rule:
(1)  "Complete and final", as used in Section 58-22-603,

means "complete construction plans" as defined in Subsection
58-22-102(3).

(2)  "Direct supervision", as used in Subsection 58-22-
102(10), means "supervision" as defined in Subsection 58-22-
102(16).

(3)  "Employee, subordinate, associate, or drafter of a
licensee", as used in Subsections 58-22-102(16), 58-22-
603(1)(b) and this rule, means one or more individuals not
licensed under this chapter, who are working for, with, or
providing professional engineering, professional structural
engineering, or professional land surveying services directly to
and under the supervision of a person licensed under this
chapter.

(4)  "Engineering surveys", as used in Subsection 58-22-
102(9), include all survey activities required to support the
sound conception, planning, design, construction, maintenance,
and operation of engineered projects, but exclude the surveying
of real property for the establishment of land boundaries, rights-
of-way, easements, alignment of streets, and the dependent or
independent surveys or resurveys of the public land survey
system.

(5)  "Highly toxic materials", as used in Subsection 58-22-
102(14)(a)(ii)(F), is hazardous materials as defined in Section
307 of the 2009 International Building Code and Section 2703
of the 2009 International Fire Code.

(6)  "Incidental practice" means "architecture work as is
incidental to the practice of engineering", as used in Subsection
58-22-102(9), and "engineering work as is incidental to the
practice of architecture", as used in Subsection 58-3a-102(6),
which:

(a)  can be safely and competently performed by the
licensee without jeopardizing the life, health, property and
welfare of the public;

(b)  is secondary and substantially less in scope and
magnitude when compared to the work performed or to be
performed by the licensee in the licensed profession;

(c)  is work in which the licensee is fully responsible for
the incidental practice performed as provided in Subsections 58-
3a-603(1) or 58-22-603(1);

(d)  unless exempt from licensure as provided in
Subsection 58-22-305(1)(e), is work that affects not greater than
49 occupants as determined in Section 1004 of the 2009
International Building Code;

(e)  unless exempt from licensure as provided in Subsection
58-22-305(1)(e), is work included on a project with a
construction value not greater than 15 percent of the overall
construction value for the project including all changes or
additions to the contracted or agreed upon work; and

(f)  shall not include work on a building or related structure
in an occupancy category of III or IV as defined in 1604.5 of the
2009 International Building Code.

(7)  "Maximum allowable quantities", as used in
Subsection 58-22-102(14)(a)(ii)(F), is quantities of hazardous
materials as set forth in Section 307 of the 2009 International
Building Code, Tables 307.1(1) and 307.1(2), which when
exceeded, would classify the building, structure or portion
thereof as Group H-1, H-2, H-3, H-4 or H-5 hazardous use.

(8)  "NCEES FE", as used throughout this rule, means the

National Council of Examiners in Engineering and Surveying
Fundamentals of Engineering Examination.

(9)  "NCEES FS", as used throughout this rule, means the
National Council of Examiners in Engineering and Surveying
Fundamentals of Surveying Examination.

(10)  "NCEES PE", as used throughout this rule, means the
National Council of Examiners in Engineering and Surveying
Principles and Practice of Engineering Examination.

(11)  "NCEES PS", as used throughout this rule, means the
National Council of Examiners in Engineering and Surveying
Principles and Practice in Surveying Examination.

(12)  "NCEES SE", as used throughout this rule, means the
National Council of Examiners in Engineering and Surveying
Structural Engineering Examination.

(13)  "Professional structural engineering or the practice of
structural engineering", as defined in Subsection 58-22-102(14),
is further defined to exclude the design and oversight of the
construction and installation of highway, utility, or pedestrian
bridges.

(14)  "Recognized jurisdiction", as used in Subsection 58-
22-302(4)(d)(i), for licensure by endorsement, means any state,
district or territory of the United States, or any foreign country
that issues licenses to professional engineers, professional
structural engineers, or professional land surveyors.

(15)  "Responsible charge" by a principal, as used in
Subsection 58-22-102(7), means that the licensee is assigned to
and is personally accountable for the production of specified
professional engineering, professional structural engineering or
professional land surveying projects within an organization.

(16)  "TAC/ABET" means Technology Accreditation
Commission/Accreditation Board for Engineering and
Technology(ABET, Inc.).

(17)  "Under the direction of the licensee", as used in
Subsection 58-22-102(16), as part of the definition of
"supervision of an employee, subordinate, associate, or drafter
of a licensee", means that the unlicensed employee, subordinate,
associate, or drafter of a person licensed under this chapter
engages in the practice of professional engineering, professional
structural engineering, or professional land surveying only on
work initiated by a person licensed under this chapter, and only
under the administration, charge, control, command, authority,
oversight, guidance, jurisdiction, regulation, management, and
authorization of a person licensed under this chapter.

(18)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 22, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-22-502.

R156-22-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 22.

R156-22-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-22-302b.  Qualifications for Licensure - Education
Requirements.

(1)  Education requirements - Professional Engineer and
Professional Structural Engineer.

In accordance with Subsections 58-22-302(1)(d) and 58-
22-302(2)(d), the engineering program criteria is established as
one of the following:

(a)  The bachelors or post graduate engineering program
shall be accredited by EAC/ABET or the Canadian Engineering
Accrediting Board (CEAB).

(b)  The post graduate engineering degree, when not
accredited by EAC/ABET or CEAB, shall be earned from an
institution which offers a bachelors or masters degree in an



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 27

engineering program accredited by EAC/ABET or CEAB in the
same specific engineering discipline as the earned post graduate
degree and the applicant is responsible to demonstrate that the
combined engineering related coursework taken (both
undergraduate and post graduate) included coursework that
meets or exceeds the engineering related coursework required
for the EAC/ABET accreditation for the bachelor degree
program.

(c)  If the degree was earned in a foreign country, the
engineering curriculum shall be determined by the NCEES
Credentials Evaluations, formerly known as the Center for
Professional Engineering Education Services (CPEES), to fulfill
the required curricular content of the NCEES Engineering
Education Standard.  Only deficiencies in course work in the
humanities, social sciences and liberal arts and no more than
five semester hours in math, science or engineering, not to
exceed a total of 10 semester hours noted by the credentials
evaluation may be satisfied by successfully completing the
deficiencies in course work at a recognized college or university
approved by the Division in collaboration with the Board.
Engineering course work deficiencies must be completed at an
EAC/ABET approved program.

(d)  A TAC/ABET accredited degree is not acceptable to
meet the qualifications for licensure as a professional engineer
or a professional structural engineer.

(2)  Education requirements - Professional Land Surveyor.
In accordance with Subsection 58-22-302(3)(d), an

equivalent land surveying program for licensure as a
professional land surveyor is defined as an earned bachelors or
higher education degree and completion of a minimum of 30
semester hours or 42 quarter hours of course work in land
surveying which shall include the following courses:

(a)  A successful completion of a minimum of one course
in each of the following content areas:

(i)  boundary law;
(ii)  writing legal descriptions;
(iii)  photogrammetry;
(iv)  public land survey system;
(v)  studies in land records or land record systems; and
(vi)  surveying field techniques.
(b)  The remainder of the 30 semester hours or 42 quarter

hours may be made up of successful completion of courses from
the following content areas:

(i)  algebra, calculus, geometry, statistics, trigonometry, not
to exceed six semester hours or eight quarter hours;

(ii)  control systems;
(iii)  drafting, not to exceed six semester hours or eight

quarter hours;
(iv)  geodesy;
(v)  geographic information systems;
(vi)  global positioning systems;
(vii)  land development; and
(viii)  survey instrumentation.
(c)  The degree and courses shall be completed in an

education institution accredited by one of the following:
(i)  Middle States Association of Colleges and Schools;
(ii)  New England Association of Colleges and Schools;
(iii)  North Central Association of Colleges and Schools;
(iv)  Northwest Commission on College and Universities;
(v)  Southern Association of Colleges and Schools; or
(vi)  Western Association of Schools and Colleges.
(d)  If the degree was earned in a foreign country, the land

surveying curriculum shall be determined by the NCEES
Credential Evaluations, formerly known as the Center for
Professional Engineering Education Services (CPEES), to fulfill
the required curricular content of the NCEES Education
Standard.  Only deficiencies in course work in the humanities,
social sciences and liberal arts and no more than five semester
hours in math, science or land surveying, not to exceed a total

of 10 semester hours noted by the credential evaluation, may be
satisfied by successfully completing the deficiencies in course
work at a recognized college or university approved by the
Division in collaboration with the Board.

R156-22-302c.  Qualifications for Licensure - Experience
Requirements.

(1)  General Requirements.  These general requirements
apply to all applicants under this chapter and are in addition to
the specific license requirements in Subsections (2), (3) and (4).

(a)  2,000 hours of work experience constitutes one year
(12 months) of work experience.

(b)  No more than 2,000 hours of work experience can be
claimed in any 12 month period.

(c)  Experience shall be progressive on projects that are of
increasing quality and requiring greater responsibility.

(d)  Only experience of an engineering, structural
engineering or surveying nature, as appropriate for the specific
license, is acceptable.

(e)  Experience is not acceptable if it is obtained in
violation of applicable statutes or rules.

(f)  Unless otherwise provided in this Subsection (1)(g),
experience shall be gained under the direct supervision of a
person licensed in the profession for which the license
application is submitted.  Supervision of an intern by another
intern is not permitted.

(g)  Experience is also acceptable when obtained in a work
setting where licensure is not required or is exempted from
licensure requirements, including experience obtained in the
armed services if:

(i)  the experience is performed under the supervision of
qualified persons and the applicant provides verifications of the
credentials of the supervisor; and

(ii)  the experience gained is equivalent to work performed
by an intern obtaining experience under a licensed supervisor in
a licensed or civilian setting, and the applicant provides
verification of the nature of the experience.

(h)  Proof of supervision.  The supervisor shall provide to
the applicant the certificate of qualifying experience in a sealed
envelope with the supervisor's seal stamped across the seal flap
of the envelope, which the applicant shall submit with the
application for licensure.

(i)  In the event the supervisor is unavailable or refuses to
provide a certification of qualifying experience, the applicant
shall submit a complete explanation of why the supervisor is
unavailable and submit verification of the experience by
alternative means acceptable to the Board, which shall
demonstrate that the work was profession-related work,
competently performed, and sufficient accumulated experience
for the applicant to be granted a license without jeopardy to the
public health, safety or welfare.

(j)  In addition to the supervisor's documentation, the
applicant shall submit at least one verification of qualifying
experience from a person licensed in the profession who has
personal knowledge of the applicant's knowledge, ability and
competence to practice in the profession applied for.

(k)  Duties and responsibilities of a supervisor.  The duties
and responsibilities of a licensee under Subsection (1)(f) or
other qualified person under Subsection (1)(g) include the
following.

(i)  A person may not serve as a supervisor for more than
one firm.

(ii)  A person who renders occasional, part time or
consulting services to or for a firm may not serve as a
supervisor.

(iii)  The supervisor shall be in responsible charge of the
projects assigned and is professionally responsible for the acts
and practices of the supervisee.

(iv)  The supervision shall be conducted in a setting in
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which the supervisor is independent from control by the
supervisee and in which the ability of the supervisor to supervise
and direct the practice of the supervisee is not compromised.

(v)  The supervisor shall be available for advice,
consultation and direction consistent with the standards and
ethics of the profession.

(vi)  The supervisor shall provide periodic review of the
work assigned to the supervisee.

(vii)  The supervisor shall monitor the performance of the
supervisee for compliance with laws, standards and ethics
applicable to the profession.

(viii)  The supervisor shall provide supervision only to a
supervisee who is an employee of a licensed professional or
alternatively in a setting wherein both the supervisor and the
supervisee are engaged in a work setting in which the work is
exempt from licensure requirements.

(ix)  The supervisor shall submit appropriate
documentation to the Division with respect to all work
completed by the supervisee during the period of supervised
experience, including the supervisor's evaluation of the
supervisee's competence to practice in the profession.

(x)  The supervisor shall assure each supervisee has
obtained the degree which is a prerequisite to the intern
beginning to obtain qualifying experience.

(2)  Experience Requirements - Professional Engineer.
(a)  In accordance with Subsection 58-22-302(1)(e), an

applicant for licensure as a professional engineer shall complete
the following qualifying experience requirements:

(i)  Submit verification of qualifying experience, obtained
while under the supervision of one or more licensed professional
engineers, which experience has been certified by the licensed
professional who provided the supervision documenting
completion of a minimum of four years of full time or equivalent
part time qualifying experience in professional engineering
approved by the Division in collaboration with the Board in
accordance with the following:

(A)  The qualifying experience shall be obtained after
meeting the education requirements.

(B)  A maximum of three of the four years of qualifying
experience may be approved by the Board as follows:

(I)  A maximum of three years of qualifying experience
may be granted for teaching advanced engineering subjects in a
college or university offering an engineering curriculum
accredited by EAC\ABET.

(II)  A maximum of three years of qualifying experience
may be granted for conducting research in a college or
university offering an engineering curriculum accredited by
EAC/ABET provided the research is under the supervision of a
licensed professional and is directly related to the practice of
engineering, as long as such research has not been credited
towards the education requirements.  Therefore research which
is included as part of the classwork, thesis or dissertation or
similar work is not acceptable as additional work experience.

(III)  A maximum of one year of qualifying experience may
be granted for completion of a masters degree in engineering
provided that both the earned bachelors and masters degree in
engineering meet the program criteria set forth in Subsection
R156-22-302b(1).

(IV)  A maximum of two years of qualifying experience
may be granted for completion of a doctorate degree in
engineering provided that both the earned bachelors or masters
degree and doctorate degree in engineering meet the program
criteria set forth in Subsection R156-22-302b(1).

(b)  The performance or supervision of construction work
as a contractor, foreman or superintendent is not qualifying
experience for licensure as a professional engineer.

(c)  Experience should include demonstration of,
knowledge, application, and practical solutions using
engineering mathematics, physical and applied science,

properties of materials and the fundamental principles of
engineering design.

(3)  Experience Requirements - Professional Structural
Engineer.

(a)  In accordance with Subsection 58-22-302(2)(e), each
applicant shall submit verification of three years of full time or
equivalent part time professional structural engineering
experience obtained while under the supervision of one or more
licensed professional structural engineers, which experience is
certified by the licensed structural engineer supervisor and is in
addition to the qualifying experience required for licensure as a
professional engineer.

(b)  The qualifying experience shall be obtained after
meeting the education requirements.

(c)  Professional structural engineering experience shall
include responsible charge of structural design in one or more
of the following areas:

(i)  structural design of any building or structure two
stories and more, or 45 feet in height, located in a region of
moderate or high seismic risk designed in accordance with
current codes adopted pursuant to Section 58-56-4;

(ii)  structural design for a major seismic
retrofit/rehabilitation of an existing building or structure located
in a region of moderate or high seismic risk; or

(iii)  structural design of any other structure of comparable
structural complexity.

(d)  Professional structural engineering experience shall
include structural design in all of the following areas:

(i)  use of three of the following four materials as they
relate to the design, rehabilitation or investigation of buildings
or structures:

(A)  steel;
(B)  concrete;
(C)  wood; or
(D)  masonry;
(ii)  selection of framing systems including the

consideration of alternatives and the selection of an appropriate
system for the interaction of structural components to support
vertical and lateral loads;

(iii)  selection of foundation systems including the
consideration of alternatives and the selection of an appropriate
type of foundation system to support the structure;

(iv)  design and detailing for the transfer of forces between
stories in multi-story buildings or structures;

(v)  application of lateral design in the design of the
buildings or structures in addition to any wind design
requirements; and

(vi)  application of the local, state and federal code
requirements as they relate to design loads, materials, and
detailing.

(4)  Experience Requirements - Professional Land
Surveyor.

(a)  In accordance with Subsection 58-22-302(3)(d), each
applicant for licensure as a professional land surveyor shall
submit verification of four years of full time or equivalent part
time qualifying experience in land surveying obtained under the
supervision of one or more licensed professional land surveyors
which experience may be obtained before, during or after
completing the education requirements for licensure.  The
experience shall be certified by the licensed professional land
surveyor supervisor.

(b)  The four years of qualifying experience shall comply
with the following:

(i)  two years of experience should be specific to field
surveying with actual "hands on" surveying, including all of the
following:

(A)  operation of various instrumentation;
(B)  review and understanding of plan and plat data;
(C)  public land survey systems;
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(D)  calculations;
(E)  traverse;
(F)  staking procedures;
(G)  field notes and manipulation of various forms of data

encountered in horizontal and vertical studies; and
(ii)  two years of experience should be specific to office

surveying, including all of the following:
(A)  drafting (includes computer plots and layout);
(B)  reduction of notes and field survey data;
(C)  research of public records;
(D)  preparation and evaluation of legal descriptions; and
(E)  preparation of survey related drawings, plats and

record of survey maps.

R156-22-302d.  Qualifications for Licensure - Examination
Requirements.

(1)  Examination Requirements - Professional Engineer.
(a)  In accordance with Subsection 58-22-302(1)(f), the

examination requirements for licensure as a professional
engineer are defined, clarified or established as the following:

(i)  the NCEES FE examination with a passing score as
established by the NCEES except that an applicant who has
completed one of the following is not required to pass the FE
examination:

(A)  a Ph.D. or doctorate degree in engineering from an
institution that offers EAC/ABET undergraduate programs in
the Ph.D. field of engineering; or

(B)  A Ph.D. or doctorate degree in engineering from a
foreign institution if the engineering curriculum is determined
by the NCEES Credentials Evaluations, formerly known as the
Center for Professional Engineering Education Services
(CPEES), to fulfill the required curricular content of the NCEES
Engineering Education Standard.

(ii)  the NCEES PE examination or the NCEES SE
examination with a passing score as established by the NCEES;
and

(iii)  pass all questions on the open book, take home Utah
Law and Rules Examination, which is included as part of the
license application form.

(b)  If an applicant was approved by the Division of
Occupational and Professional Licensing to take the
examinations required for licensure as an engineer under prior
Utah statutes and rules and did take and pass all examinations
required under such prior rules, the prior examinations will be
acceptable to qualify for reinstatement of licensure rather than
the examinations specified under Subsection R156-22-
302d(1)(a).

(c)  Prior to submitting an application for pre-approval to
sit for the NCEES PE examination, an applicant must have
successfully completed three out of the four years of the
qualifying experience requirements set forth in Subsection
R156-22-302c(1) after having successfully completed the
education requirements set forth in Subsection R156-22-
302b(1).

(d)  The admission criteria to sit for the NCEES FE
examination is set forth in Section 58-22-306.

(2)  Examination Requirements - Professional Structural
Engineer.

(a)  In accordance with Subsection 58-22-302(2)(f), the
examination requirements for licensure as a professional
structural engineer are established as the following:

(i)  as part of the application for license, pass all questions
on the open book, take home Utah Law and Rules Examination.

(ii)  the NCEES FE examination with a passing score as
established by the NCEES;

(iii)(A)  the NCEES SE examination;
(B)  prior to April 2011, the NCEES Structural I and

Structural II Examinations with a passing score as established by
the NCEES;

(C)  prior to January 1, 2004, an equivalent 16-hour state
written examination with a passing score; or

(D)  the NCEES Structural II exam and an equivalent 8-
hour state written examination with a passing score.

(b)  Prior to submitting an application for pre-approval to
sit for the NCEES SE examination, an applicant must have
successfully completed two out of the three years of the
experience requirements set forth in Subsection R156-22-
302c(3).

(3)  Examination Requirements - Professional Land
Surveyor.

(a)  In accordance with Subsection 58-22-302(3)(e), the
examination requirements for licensure as a professional land
surveyor are established as the following:

(i) the NCEES FS examination with a passing score as
established by the NCEES;

(ii)  the NCEES PS examination with a passing score as
established by the NCEES; and

(iii)  the Utah Local Practice Examination with a passing
score of at least 75.  An applicant who fails the Utah Local
Practice Examination may retake the examination as follows:

(A)  no sooner than 30 days following any failure, up to
three failures; and

(B)  no sooner than six months following any failure
thereafter.

(b)  Prior to submitting an application for pre-approval to
sit for the NCEES PS examination, an applicant shall
successfully complete the education requirement set forth in
Subsection R156-22-302b(2) and three out of the four years of
the qualifying experience requirements set forth in Subsection
R156-22-302c(4).

(4)  Examination Requirements for Licensure by
Endorsement.

In accordance with Subsection 58-22-302(4)(d)(ii), the
examination requirements for licensure by endorsement are
established as follows:

(a)  Professional Engineer: An applicant for licensure as a
professional engineer by endorsement shall comply with the
examination requirements in Subsection R156-22-302d(1)
except that the Board may waive one or more of the following
examinations under the following conditions:

(i)  the NCEES FE examination for an applicant who is a
principal for five of the last seven years preceding the date of
the license application and who was not required to pass the
NCEES FE examination for initial licensure from the
recognized jurisdiction the applicant was originally licensed;

(ii)  the NCEES PE examination for an applicant who is a
principal for five of the last seven years preceding the date of
the license application, who has been licensed for 10 years
preceding the date of the license application, and who was not
required to pass the NCEES PE examination for initial licensure
from the recognized jurisdiction the applicant was originally
licensed.

(b)  Professional Structural Engineer: An applicant for
licensure as a professional structural engineer by endorsement
shall comply with the examination requirements in Subsection
R156-22-302d(2) except that the Board may waive the NCEES
FE examination for an applicant who is a principal for five of
the last seven years preceding the date of the license application
and who was not required to pass the NCEES FE examination
for initial licensure from the recognized jurisdiction the
applicant was originally licensed.

(c)  Professional Land Surveyor: An applicant for licensure
as a professional land surveyor by endorsement shall comply
with the examination requirements in Subsection R156-22-
302d(3) except that the Board may waive either the NCEES FS
examination or the NCEES PS examination or both to an
applicant who is a principal for five of the last seven years
preceding the date of the license application and who was not
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required to pass the NCEES FS examination or the NCEES PS
examination for initial licensure from the recognized jurisdiction
the applicant was originally licensed.

R156-22-304.  Continuing Education for Professional
Engineers, Professional Structural Engineers and
Professional Land Surveyors.

In accordance with Subsection 58-22-303(2) and Section
58-22-304, the qualifying continuing professional education
standards for professional engineers, professional structural
engineers and professional land surveyors are established as
follows:

(1)  During each two year period ending on March 31 of
each odd numbered year, a licensed professional engineer,
professional structural engineer and professional land surveyor
shall be required to complete not fewer than 24 hours of
qualified professional education directly related to the licensee's
professional practice.

(2)  The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(3)  Qualified continuing professional education under this
section shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a professional engineer, professional structural
engineer, or professional land surveyor;

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well organized and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training and experience; and

(e)  have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(4)  Credit for qualified continuing professional education
shall be recognized in accordance with the following:

(a)  unlimited hours shall be recognized for professional
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b)  a maximum of 12 hours per two year period may be
recognized for teaching in a college or university or for teaching
qualified continuing professional education courses in the field
of professional engineering, professional structural engineering
or professional land surveying, provided it is the first time the
material has been taught during the preceding 12 months;

(c)  a maximum of four hours per two year period may be
recognized for preparation of papers, articles, or books directly
related to the practice of professional engineering, professional
structural engineering or professional land surveying and
submitted for publication; and

(d)  a maximum of eight hours per two year period may be
recognized at the rate of one hour for each hour served on
committees or in leadership roles in any state, national or
international organization for the development and improvement
of the profession of professional engineering, professional
structural engineering or professional land surveying but no
more than four of the eight hours may be obtained from such
activity in any one organization;

(e)  unlimited hours may be recognized for continuing
education that is provided via Internet or through home study
courses provided the course verifies registration and
participation in the course by means of a test which
demonstrates that the participant has learned the material

presented.
(5)  A licensee shall be responsible for maintaining records

of completed qualified continuing professional education for a
period of four years after close of the two year period to which
the records pertain.  It is the responsibility of the licensee to
maintain information with respect to qualified continuing
professional education to demonstrate it meets the requirements
under this section.

(6)  If a licensee exceeds the 24 hours of qualified
continuing professional education during the two year period,
the licensee may carry forward a maximum of 12 hours of
qualified continuing professional education into the next two
year period.

(7)  Any licensee who fails to timely complete the
continuing education required by this rule shall be required to
complete double the number of hours missed to be eligible for
renewal or reinstatement of licensure.

(8)  Any applicant for reinstatement who was not in
compliance with the continuing education requirement at the
time of the expiration of licensure shall be required to complete
24 hours of continuing education complying with this rule
within two years prior to the date of application for
reinstatement of licensure.

(9)  The Division may waive continuing education in
accordance with Section R156-1-308d.

R156-22-305.  Inactive Status.
(1)  The requirements for inactive licensure specified in

Subsection R156-1-305(3) shall also include certification that
the professional engineer, professional structural engineer or
professional land surveyor licensee shall not engage in the
profession for which the license was issued while the license is
on inactive status except to identify the individual as an inactive
licensee.

(2)  A license, prior to being placed on inactive status, shall
be active and in good standing.

(3)  Inactive status licensees are not required to fulfill the
continuing education requirement.

(4)  In addition to the requirements in Subsection R156-1-
305(6) to reactivate an inactive license, a licensee shall provide
documentation that the licensee, within two years of the license
being reactivated, completed 24 hours of continuing education.

(5)  Prior to a license being reactivated, a licensee shall
meet the requirements for license renewal.

R156-22-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  submitting an incomplete final plan, specification,

report or set of construction plans to:
(a)  a client, when the licensee represents, or could

reasonably expect the client to consider the plan, specification,
report or set of construction plans to be complete and final; or

(b)  to a building official for the purpose of obtaining a
building permit;

(2)  failing as a principal to exercise responsible charge;
(3)  failing as a supervisor to exercise supervision of an

employee, subordinate, associate or drafter; or
(4)  failing to conform to the accepted and recognized

standards and ethics of the profession including those stated in
the "Rules of Professional Conduct", as published in the
NCEES Model Rules, revised August 2010, which is hereby
incorporated by reference.

R156-22-503.  Administrative Penalties.
(1) In accordance with Subsection 58-22-503, the

following fine schedule shall apply to citations issued to
individuals licensed under Title 58, Chapters 1 and 22:

TABLE
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FINE SCHEDULE

Violation           First Offense               Second Offense
58-1-501(1)(a)        $  800.00                   $1,600.00
58-1-501(1)(b)        $1,000.00                   $2,000.00
58-1-501(1)(c)        $1,000.00                   $2,000.00
58-1-501(1)(d)        $1,000.00                   $2,000.00
58-22-501(1)          $  800.00                   $1,600.00
58-22-501(2)          $  800.00                   $1,600.00
58-22-501(3)          $  800.00                   $1,600.00
58-22-501(4)          $  800.00                   $1,600.00
58-22-501(5)          $  800.00                   $1,600.00

(2)  Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-22-
503(1)(i).

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  In all cases the presiding officer shall have the
discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount based
upon the evidence reviewed.

R156-22-601.  Seal Requirements.
(1)  In accordance with Section 58-22-601, all final plans,

specifications, reports, maps, sketches, surveys, drawings,
documents and plats prepared by the licensee or prepared under
the supervision of the licensee, shall be sealed in accordance
with the following:

(a)  Each seal shall be a circular seal, 1-1/2 inches
minimum diameter.

(b)  Each seal shall include the licensee's name, license
number, "State of Utah", and "Professional Engineer",
"Professional Structural Engineer", or "Professional Land
Surveyor" as appropriate.

(c)  Each seal shall be signed and dated with the signature
and date appearing across the face of each seal imprint.

(d)  Each original set of final plans, specifications, reports,
maps, sketches, surveys, drawings, documents and plats, as a
minimum, shall have the original seal imprint, original signature
and date placed on the cover or title sheet.

(e)  A seal may be a wet stamp, embossed, or electronically
produced.

(f)  Copies of the original set of plans, specifications,
reports, maps, sketches, surveys, drawings, documents and plats
which contain the original seal, original signature and date is
permitted, if the seal, signature and date is clearly recognizable.

(2)  A person who qualifies for and uses the title of
professional engineer intern is not permitted to use a seal.

KEY:  professional land surveyors, professional engineers,
professional structural engineers
January 24, 2013 58-22-101
Notice of Continuation June 25, 2012 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-37.  Utah Controlled Substances Act Rule.
R156-37-101.  Title.

This rule is known as the "Utah Controlled Substances Act
Rule."

R156-37-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 37,

as used in Title 58, Chapters 1 and 37, or this rule:
(1)  "DEA" means the Drug Enforcement Administration

of the United States Department of Justice.
(2)  "NABP" means the National Association of Boards of

Pharmacy.
(3)  "Principle place of business or professional practice",

as used in Subsection 58-37-6(2)(e), means any location where
controlled substances are received or stored.

(4)  "Schedule II controlled stimulant" means any material,
compound, mixture or preparation listed in Subsection 58-37-
4(2)(b)(iii).

(5)  "Unprofessional conduct", as defined in Title 58 is
further defined in accordance with Subsections 58-1-203(1)(e)
and 58-37-6(1)(a), in Section R156-37-502.

R156-37-103.  Purpose - Authority.
This rule is adopted by the Division under the authority of

Subsections 58-1-106(1)(a) and 58-37-6(1)(a) to enable the
Division to administer Title 58, Chapter 37.

R156-37-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37-301.  License Classifications - Restrictions.
(1)  Consistent with the provisions of law, the Division may

issue a controlled substance license to manufacture, produce,
distribute, dispense, prescribe, obtain, administer, analyze, or
conduct research with controlled substances in Schedules I, II,
III, IV, or V to qualified persons.  Licenses shall be issued to
qualified persons in the following categories:

(a)  pharmacist;
(b)  optometrist;
(c)  podiatric physician;
(d)  dentist;
(e)  osteopathic physician and surgeon;
(f)  physician and surgeon;
(g)  physician assistant;
(h)  veterinarian;
(i)  advanced practice registered nurse or advanced practice

registered nurse-certified registered nurse anesthetist;
(j)  certified nurse midwife;
(k)  naturopathic physician;
(l)  Class A pharmacy-retail operations located in Utah;
(m)  Class B pharmacy located in Utah providing services

to a target population unique to the needs of the healthcare
services required by the patient, including:

(i)  closed door;
(ii)  hospital clinic pharmacy;
(iii)  methadone clinics;
(iv)  nuclear;
(v)  branch;
(vi)  hospice facility pharmacy;
(vii)  veterinarian pharmaceutical facility;
(viii)  pharmaceutical administration facility; and
(ix)  sterile product preparation facility.
(n)  Class C pharmacy located in Utah engaged in:
(i)  manufacturing;
(ii)  producing;
(iii)  wholesaling; and
(iv)  distributing.

(o)  Class D Out-of-state mail order pharmacies.
(p)  Class E pharmacy including:
(i)  medical gases providers; and
(ii)  analytical laboratories.
(q)  Utah Department of Corrections for the conduct of

execution by the administration of lethal injection under its
statutory authority and in accordance with its policies and
procedures.

(2)  A license may be restricted to the extent determined by
the Division, in collaboration with appropriate licensing boards,
that a restriction is necessary to protect the public health, safety
or welfare, or the welfare of the licensee.  A person receiving a
restricted license shall manufacture, produce, obtain, distribute,
dispense, prescribe, administer, analyze, or conduct research
with controlled substances only to the extent of the terms and
conditions under which the restricted license is issued by the
Division.

R156-37-302.  Qualifications for Licensure - Application
Requirements.

(1)  An applicant for a controlled substance license shall:
(a)  submit an application in a form as prescribed by the

Division; and
(b)  shall pay the required fee as established by the

Division under the provisions of Section 63J-1-504.
(2)  Any person seeking a controlled substance license

shall:
(a)  be currently licensed by the state in the appropriate

professional license classification as listed in R156-37-301 and
shall maintain that license classification as current at all times
while holding a controlled substance license; or

(b)  be engaged in the following activities which require
the administration of a controlled substance but do not require
licensure under Subsection (a):

(i)  animal capture for transport or relocation as an
employee or under contract with a state or federal government
agency; or

(ii)  other activity approved by the Division in
collaboration with the appropriate board.

(3)  The Division and the reviewing board may request
from the applicant information which is reasonable and
necessary to permit an evaluation of the applicant's:

(a)  qualifications to engage in practice with controlled
substances; and

(b)  the public interest in the issuance of a controlled
substance license to the applicant.

(4)  To determine if an applicant is qualified for licensure,
the Division may assign the application to a qualified and
appropriate licensing board for review and recommendation to
the Division with respect to issuance of a license.

R156-37-303.  Qualifications for Licensure - Site Inspections
- Investigations.

The Division shall have the right to conduct site
inspections, review research protocol, conduct interviews with
persons knowledgeable about the applicant, and conduct any
other investigation which is reasonable and necessary to
determine the applicant is of good moral character and qualified
to receive a controlled substance license.

R156-37-304.  Qualifications for Licensure - Examinations.
Each applicant for a controlled substance license shall be

required to pass an examination administered at the direction of
the Division on the subject of controlled substance laws.

R156-37-305.  Exemption from Licensure - Animal
Euthanasia and Law Enforcement Personnel.

In accordance with Subsection 58-37-6(2)(d), the
following persons are exempt from licensure under Title 58,
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Chapter 37:
(1)  Individuals employed by an agency of the State or any

of its political subdivisions, who are specifically authorized in
writing by the state agency or the political subdivision to
possess specified controlled substances in specified reasonable
and necessary quantities for the purpose of euthanasia upon
animals, shall be exempt from having a controlled substance
license if the agency or jurisdiction employing that individual
has obtained a controlled substance license, a DEA registration
number, and uses the controlled substances according to a
written protocol in performing animal euthanasia.

(2)  Law enforcement agencies and their sworn personnel
are exempt from the licensing requirements of the Controlled
Substance Act to the extent their official duties require them to
possess controlled substances; they act within the scope of their
enforcement responsibilities; they maintain accurate records of
controlled substances which come into their possession; and
they maintain an effective audit trail.  Nothing herein shall
authorize law enforcement personnel to purchase or possess
controlled substances for administration to animals unless the
purchase or possession is in accordance with a duly issued
controlled substance license.

R156-37-401.  Grounds for Denial of License - Disciplinary
Proceedings.

Grounds for refusing to issue a license to an applicant, for
refusing to renew the license of a licensee, for revoking,
suspending, restricting, or placing on probation the license of a
licensee, for issuing a public or private reprimand to a licensee,
and for issuing a cease and desist order shall be in accordance
with Section 58-1-401.

R156-37-402.  Continuing Professional Education for
Controlled Substance Prescribers.

In accordance with Section 58-37-6.5, qualified continuing
professional education requirements for controlled substance
prescribers are further established as follows:

(1)  All licensed controlled substance prescribers shall
complete four hours of qualified continuing professional
education during each two year period of licensure.

(2)  Qualified continuing professional education hours for
licensees who have not been licensed for the entire two year
period will be prorated from the date of licensure.

(3)  Continuing education under this section shall:
(a)  be prepared and presented by individuals who are

qualified by education, training and experience to provide the
controlled substance prescriber continuing education;

(b)  have a method of verification of attendance and a post
course knowledge assessment or examination; and

(c)  teach content as set forth in Subsection 58-37-6.5(2).
(4)  Credit for continuing education shall be recognized in

accordance with the following:
(a)  continuing education shall be presented by an

organization accredited to provide continuing medical education
as set forth in Subsection 58-37-6.5(1)(b)(ii) and be approved as
set forth in Subsection 58-37-6.5(1)(b)(iii); and

(b)  unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than 50
minutes.

(5)  A licensee shall be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain.

R156-37-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  a licensee with authority to prescribe or administer

controlled substances:
(a)  prescribing or administering to himself any Schedule

II or III controlled substance which is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug;

(b)  prescribing or administering a controlled substance for
a condition he is not licensed or competent to treat;

(2)  violating any federal or state law relating to controlled
substances;

(3)  failing to deliver to the Division all controlled
substance license certificates issued by the Division to the
Division upon an action which revokes, suspends or limits the
license;

(4)  failing to maintain controls over controlled substances
which would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances;

(5)  being unable to account for shortages of any controlled
substance inventory for which the licensee has responsibility;

(6)  knowingly prescribing, selling, giving away, or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to a drug dependent person, as defined in Subsection 58-37-
2(s), except for legitimate medical purposes as permitted by law;

(7)  refusing to make available for inspection controlled
substance stock, inventory, and records as required under this
rule or other law regulating controlled substances and controlled
substance records;

(8)  failing to submit controlled substance prescription
information to the database manager after being notified in
writing to do so.

R156-37-601.  Access to Records, Facilities, and Inventory.
Applicants for licensure and all licensees shall make

available for inspection to any person authorized to conduct an
administrative inspection pursuant to Title 58, Chapter 37, this
rule or federal law, to the extent they exist, during regular
business hours and at other reasonable times in the event of an
emergency, their controlled substance stock or inventory,
records required under the Utah Controlled Substances Act and
this rule or under the federal controlled substance laws, and
facilities related to activities involving controlled substances.

R156-37-602.  Records.
(1)  Records of purchase, distribution, dispensing,

prescribing, and administration of controlled substances shall be
kept according to state and federal law.  Prescribing
practitioners shall keep accurate records reflecting the
examination, evaluation and treatment of all patients.  Patient
medical records shall accurately reflect the prescription or
administration of controlled substances in the treatment of the
patient, the purpose for which the controlled substance is
utilized and information upon which the diagnosis is based.
Practitioners shall keep records apart from patient records of
each controlled substance purchased, and with respect to each
controlled substance, its disposition, whether by administration
or any other means, date of disposition, to whom given and the
quantity given.

(2)  Any licensee who experiences any shortage or theft of
controlled substances shall immediately file the appropriate
forms with the Drug Enforcement Administration, with a copy
to the Division directed to the attention of the Investigation
Bureau.  He shall also report the incident to the local law
enforcement agency.

(3)  All records required by federal and state laws or rules
must be maintained by the licensee for a period of five years.  If
a licensee should sell or transfer ownership of his files in any
way, those files shall be maintained separately from other
records of the new owner.

(4)  Prescription records may be maintained electronically
so long as:
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(a)  the original of each prescription, including telephone
prescriptions, is maintained in a physical file and contains all of
the information required by federal and state law; and

(b)  an automated data processing system is used for the
storage and immediate retrieval of refill information for
prescription orders for controlled substances in Schedule III and
IV, in accordance with federal guidelines.

(5)  All records relating to Schedule II controlled
substances received, purchased, administered or dispensed by
the practitioner shall be maintained separately from all other
records of the pharmacy or practice.

(6)  All records relating to Schedules III, IV and V
controlled substances received, purchased, administered or
dispensed by the practitioner shall be maintained separately
from all other records of the pharmacy or practice.

R156-37-603.  Restrictions Upon the Prescription,
Dispensing and Administration of Controlled Substances.

(1)  A practitioner may prescribe or administer the
Schedule II controlled substance cocaine hydrochloride only as
a topical anesthetic for mucous membranes in surgical situations
in which it is properly indicated and as local anesthetic for the
repair of facial and pediatric lacerations when the controlled
substance is mixed and dispensed by a registered pharmacist in
the proper formulation and dosage.

(2)  A practitioner shall not prescribe or administer a
controlled substance without taking into account the drug's
potential for abuse, the possibility the drug may lead to
dependence, the possibility the patient will obtain the drug for
a nontherapeutic use or to distribute to others, and the
possibility of an illicit market for the drug.

(3)  When writing a prescription for a controlled substance,
each prescription shall contain only one controlled substance per
prescription form and no other legend drug or prescription item
shall be included on that form.

(4)  In accordance with Subsection 58-37-6(7)(f)(v)(D),
unless the prescriber determines there is a valid medical reason
to allow an earlier dispensing date, the dispensing date of a
second or third prescription shall be no less than 30 days from
the dispensing date of the previous prescription, to allow for
receipt of the subsequent prescription before the previous
prescription runs out.

(5)  If a practitioner fails to document his intentions relative
to refills of controlled substances in Schedules III through V on
a prescription form, it shall mean no refills are authorized.  No
refill is permitted on a prescription for a Schedule II controlled
substance.

(6)  Refills of controlled substance prescriptions shall be
permitted for the period from the original date of the
prescription as follows:

(a)  Schedules III and IV for six months from the original
date of the prescription; and

(b)  Schedule V for one year from the original date of the
prescription.

(7)  No refill may be dispensed until such time has passed
since the date of the last dispensing that 80% of the medication
in the previous dispensing should have been consumed if taken
according to the prescriber's instruction.

(8)  No prescription for a controlled substance shall be
issued or dispensed without specific instructions from the
prescriber on how and when the drug is to be used.

(9)  Refills after expiration of the original prescription term
requires the issuance of a new prescription by the prescribing
practitioner.

(10)  Each prescription for a controlled substance and the
number of refills authorized shall be documented in the patient
records by the prescribing practitioner.

(11)  A practitioner shall not prescribe or administer a
Schedule II controlled stimulant for any purpose except:

(a)  the treatment of narcolepsy as confirmed by
neurological evaluation;

(b)  the treatment of abnormal behavioral syndrome,
attention deficit disorder, hyperkinetic syndrome, or related
disorders;

(c)  the treatment of drug-induced brain dysfunction;
(d)  the differential diagnostic psychiatric evaluation of

depression;
(e)  the treatment of depression shown to be refractory to

other therapeutic modalities, including pharmacologic
approaches, such as tricyclic antidepressants or MAO inhibitors;

(f)  in the terminal stages of disease, as adjunctive therapy
in the treatment of chronic severe pain or chronic severe pain
accompanied by depression;

(g)  the clinical investigation of the effects of the drugs, in
which case the practitioner shall submit to the Division a written
investigative protocol for its review and approval before the
investigation has begun.  The investigation shall be conducted
in strict compliance with the investigative protocol, and the
practitioner shall, within 60 days following the conclusion of
the investigation, submit to the Division a written report
detailing the findings and conclusions of the investigation; or

(h)  in treatment of depression associated with medical
illness after due consideration of other therapeutic modalities.

(12)  A practitioner may prescribe, dispense or administer
a Schedule II controlled stimulant when properly indicated for
any purpose listed in Subsection (11), provided that all of the
following conditions are met:

(a)  before initiating treatment utilizing a Schedule II
controlled stimulant, the practitioner obtains an appropriate
history and physical examination, and rules out the existence of
any recognized contraindications to the use of the controlled
substance to be utilized;

(b)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant when he knows
or has reason to believe that a recognized contraindication to its
use exists;

(c)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant in the treatment
of a patient who he knows or should know is pregnant; and

(d)  the practitioner shall not initiate or shall discontinue
prescribing, dispensing or administering all Schedule II
controlled stimulants immediately upon ascertaining or having
reason to believe that the patient has consumed or disposed of
any controlled stimulant other than in compliance with the
treating practitioner's directions.

R156-37-604.  Prescribing of Controlled Substances for
Weight Reduction or Control.

(1) A practitioner shall not prescribe, dispense or
administer a Schedule II or Schedule III controlled substance for
purposes of weight reduction or control.

(2) A prescribing practitioner may prescribe or administer
a Schedule IV controlled substance in treating excessive weight
leading to increased health risks only when all the following
conditions are met:

(a) medication is used only as an adjunct to a
comprehensive weight loss program based on supplemental
weight loss activities including, but not limited to, changing
lifestyle counseling, nutritional education, and a regular,
individualized exercise regimen;

(b) prior to initiating treatment the prescribing practitioner
shall:

(i) determine through thorough review of past medical
records that the patient has made a substantial good-faith effort
to lose weight in a comprehensive weight loss program without
the use of controlled substances, and the previous regimen has
not been effective;

(ii) obtain a complete history, perform a complete physical
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examination of the patient, and rule out the existence of any
recognized contraindications to the use of the medication(s);

(iii) determine and document this assessment in the
patient's medical record, that the health benefit to the patient
greatly outweighs the possible risks of the medications
prescribed; and

(iv) discuss with the patient the possible risks associated
with the medication and have on record an informed consent
which clearly documents that the long term effects of using
controlled substances for weight loss or weight control are not
known;

(c) throughout the prescribing period, the prescribing
practitioner shall:

(i) supervise, oversee, and regularly monitor the patient,
including his participation in supplemental weight loss
activities, efficacy of the medication, and advisability of
continuing to prescribe the weight loss or weight control
medication; and

(ii) maintain a central medical record, containing at least,
the goal of treatment or target weight, the ongoing progress
toward that goal or maintenance of the weight loss, the patient's
supplemental weight loss activities with documentation of
compliance with the comprehensive weight loss program; and

(d) the prescribing practitioner shall immediately
discontinue the weight loss medication in any of the following
situations:

(i) the practitioner knows or should know that the patient
is pregnant;

(ii) the patient has consumed or disposed of any controlled
substance other than in compliance with the prescribing
practitioner's directions;

(iii) the patient is abusing the controlled substance being
prescribed for weight loss;

(iv) the patient develops a contraindication during the
course of therapy; or

(v) the medication is not effective or that the patient is not
abiding with and following through with the agreed upon
comprehensive weight loss program.

R156-37-605.  Emergency Verbal Prescription of Schedule II
Controlled Substances.

(1)  Prescribing practitioners may give a verbal prescription
for a Schedule II controlled substance if:

(a)  the quantity dispensed is only sufficient to cover the
patient for the emergency period, not to exceed 72 hours;

(b)  the prescribing practitioner has examined the patient
within the past 30 days, the patient is under the continuing care
of the prescribing practitioner for a chronic disease or ailment,
or the prescribing practitioner is covering for another
practitioner and has knowledge of the patient's condition; and

(c)  a written prescription is delivered to the pharmacist
within seven working days of the verbal order.

(2)  A pharmacist may fill an emergency verbal or
telephonic prescription from a prescribing practitioner for a
Schedule II controlled substance if:

(a)  the amount does not exceed a 72 hour supply; and
(b)  the filling pharmacist reasonably believes that the

prescribing practitioner is licensed to prescribe the controlled
substances or makes a reasonable effort to determine that he is
licensed.

R156-37-606.  Disposal of Controlled Substances.
(1)  Any disposal of controlled substances by licensees

shall:
(a)  be consistent with the provisions of 1307.21 of the

Code of Federal Regulations; or
(b)  require the authorization of the Division after

submission to the Division to the attention of Chief Investigator
of a detailed listing of the controlled substances and the quantity

of each.  Disposal shall be conducted in the presence of one of
its investigators or a Division authorized agent as is specifically
instructed by the Division in its written authorization.

(2)  Records of disposal of controlled substances shall be
maintained and made available on request to the Division or its
agents for inspection for a period of five years.

R156-37-607.  Surrender of Suspended or Revoked License.
(1)  Licenses which have been restricted, suspended or

revoked shall be surrendered to the Division within 30 days of
the effective date of the order of restriction, suspension or
revocation.  Compliance with this section will be a
consideration in evaluating applications for relicensing.

R156-37-608.  Herbal Products.
The Division shall not apply the provisions of the

Controlled Substance Act or this rule in restricting citizens or
practitioners, regardless of their license status, from the sale or
use of food or herbal products that are not scheduled as
controlled substances by State or Federal law.

KEY:  controlled substances, licensing
January 8, 2013 58-1-106(1)(a)
Notice of Continuation February 21, 2012 58-37-6(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-37f.  Controlled Substance Database Act Rule.
R156-37f-101.  Title.

This rule shall be known as the "Controlled Substance
Database Act Rule".

R156-37f-102.  Definitions.
In addition to the definitions in Sections 58-17b-102, 58-

37-2 and 58-37f-102, as used in this chapter:
(1)  "ASAP" means the American Society for Automation

in Pharmacy system.
(2)  "DEA" means Drug Enforcement Administration.
(3)  "NABP" means the National Association of Boards of

Pharmacy.
(4)  "NCPDP" means National Council for Prescription

Drug Programs.
(5)  "NDC" means National Drug Code.
(6)  "Rx" means a prescription.

R156-37f-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 37f.

R156-37f-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37f-203.  Submission, Collection, and Maintenance of
Data.

(1)  The format for submission to the Database shall be in
accordance with the ASAP Telecommunications Format for
Controlled Substances published by the American Society for
Automation in Pharmacy, revised May 1995 (ASAP Format),
which is hereby incorporated by reference.  The Division may
approve alternative formats substantially similar to this standard.
This standard is further classified by the Database as follows:

(a)  Mandatory Data.  The following Database data fields
are mandatory:

(i)  pharmacy NABP or NCPDP number;
(ii)  patient birth date;
(iii)  patient gender code;
(iv)  date filled;
(v)  Rx number;
(vi)  new-refill code;
(vii)  metric quantity;
(viii)  days supply;
(ix)  NDC number;
(x)  prescriber identification number;
(xi)  date Rx written;
(xii)  number refills authorized;
(xiii)  patient last name;
(xiv)  patient first name; and
(xv)  patient street address, including zip code (extended).
(b)  Preferred Data.  The following Database data fields are

strongly suggested:
(i)  customer identification number;
(ii)  compound code;
(iii)  DEA suffix;
(iv)  Rx origin code;
(v)  customer location;
(vi)  alternate prescriber number; and
(vii)  state in which the prescription is filled.
(c)  Optional Data.  All other data fields in the ASAP

Format not included in Subsections (a) and (b) are optional.
(2)  Upon request, the Division will consider approving

alternative formats, or adjustments to the ASAP Format, as
might be necessary due to the capability or functionality of
Database collection instruments. A proposed alternative format

shall contain all mandatory data elements.
(3)  In accordance with Subsection 58-37f-203(1)(c), the

data required in Subsection (1) shall be submitted to the
Database through one of the following methods:

(a)  electronic data sent via telephone modem;
(b)  electronic data submitted on floppy disk or compact

disc (CD);
(c)  if approved by the Database staff prior to submission,

electronic data sent via encrypted electronic mail (e-mail);
(d)  electronic data sent via a secured internet transfer

method, including but not limited to sFTP site transfer and
HyperSend; or

(e)  any other electronic method approved by the Database
manager prior to submission.

(4)  The required information may be submitted on paper
if:

(a)  the pharmacy or pharmacy group submits a written
request to the Division and receives prior approval for a paper
submission; and

(b)(i)  the pharmacy or pharmacy group has no
computerized record keeping system upon which the data can be
electronically recorded; or

(ii)  The pharmacy or pharmacy group is unable to conform
its submission(s) to an electronic format without incurring
undue financial hardship.

(5)(a)  Each pharmacy or pharmacy group shall submit all
data collected at least once every seven days on a weekly
reporting cycle established by the pharmacy.

(i)  If the data is submitted by a single pharmacy entity, the
data shall be submitted in chronological order according to the
date each prescription was filled.

(ii)  If the data is submitted by a pharmacy group, the data
is required to be sorted by individual pharmacy within the
group, and the data of each individual pharmacy within the
group is required to be submitted in chronological order
according to the date each prescription was filled.

(b)(i)  A Class A, B, or D pharmacy or pharmacy group
that has a controlled substance license but has not dispensed a
controlled substance during the preceding seven days shall:

(A)  submit a null report stating that no controlled
substance was dispensed during the preceding seven days; or

(B)  comply with this Subsection (5)(c).
(ii)  A null report may be submitted on paper without prior

approval of the Division.  The Division shall facilitate electronic
null reporting as resources permit.

(c)(i)  A Class A, B, or D pharmacy or pharmacy group that
has a controlled substance license but is not dispensing
controlled substances and does not anticipate doing so in the
immediate future may submit a certification of such, in a form
preapproved by the Division, in lieu of weekly null reporting.

(ii)  The certification must be resubmitted at the end of
each calendar year.

(iii)  If a pharmacy or pharmacy group that has submitted
a certification under this Subsection (5)(c) dispenses a
controlled substance:

(A)  the certification shall immediately and automatically
terminate;

(B)  the pharmacy or pharmacy group shall provide written
notice of the certification termination to the Division within
seven days of dispensing the controlled substance; and

(C)  the Database reporting requirements shall be
applicable to the pharmacy or pharmacy group immediately
upon the dispensing of the controlled substance.

(6)  The pharmacist-in-charge, or his or her designee, for
each reporting pharmacy shall submit its report, regardless of
the reporting method, on a data transmission form (DTF)
substantially equivalent to the DTF approved by the Division.
The DTF may be mailed, faxed, emailed, or electronically
uploaded to the Database. A copy of the DTF is required to be
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kept at the pharmacy unless an alternate location has been
designated by the reporting pharmacy and approved by the
Division.  The DTF shall include the following information:

(a)  pharmacy name;
(b)  pharmacy facsimile (fax) and voice phone numbers;
(c)  pharmacy e-mail address;
(d)  pharmacy NABP/NCPDP number;
(e)  period of time covered by each submission of data;
(f)  number of prescriptions in the submission;
(g)  submitting pharmacist's signature attesting to the

accuracy of the report; and
(h)  date of the report submission.

R156-37f-301.  Access to Database Information.
In accordance with Subsections 58-37f-301(1)(a) and (b):
(1)  The Division Director shall designate in writing those

individuals employed by the Division who shall have access to
the information in the Database (Database staff).

(2)(a)  A request for information from the Database may be
made:

(i)  directly to the Database by electronic submission, if the
requester is registered to use the Database; or

(ii)  by oral or written submission to the Database staff, if
the requester is not registered to use the Database.

(b)  An oral request may be submitted by telephone or in
person.

(c)  A written request may be submitted by facsimile, email,
regular mail, or in person except as otherwise provided herein.

(d)  The Division may in its discretion require a requestor
to verify the requestor's identity.

(3)  The following Database information may be
disseminated to a verified requestor who is permitted to obtain
the information:

(a)  dispensing/reporting pharmacy ID number/name;
(b)  subject's birth date;
(c)  date prescription was filled;
(d)  prescription (Rx) number;
(e)  metric quantity;
(f)  days supply;
(g)  NDC code/drug name;
(h)  prescriber ID/name;
(i)  date prescription was written;
(j)  subject's last name;
(k)  subject's first name; and
(l)  subject's street address;
(4)  Federal, state and local law enforcement authorities

and state and local prosecutors requesting information from the
Database under Subsection 58-37f-301(2)(d) must provide a
valid case number of the investigation or prosecution.

(5)  An individual whose records are contained within the
Database may not receive an accounting of persons or entities
that have requested or received Database information about the
individual.

(6)  An individual whose records are contained within the
Database may obtain his or her own information and records by:

(a)  personally appearing before the Database staff with
government-issued picture identification confirming the
requester's identity; or

(b)  submitting a signed and notarized request that includes
the requester's:

(i)  full name;
(ii)  complete home address;
(iii)  date of birth; and
(iv)  driver license or state identification card number.
(7)  A requester holding power of attorney for an individual

whose records are contained within the Database may obtain the
individual's information and records by:

(a)  personally appearing before the Database staff with
government-issued picture identification confirming the

requester's identity; and
(b)  providing:
(i)  an original, properly executed power of attorney

designation; and
(ii)  a signed and notarized request, executed by the

individual whose information is contained within the Database,
and including the individual's:

(A)  full name;
(B)  complete home address;
(C)  date of birth; and
(D)  driver license or state identification card number

verifying the individual's identity.
(8)  A requestor who is the legal guardian of a minor or

incapacitated individual whose records are contained within the
Database may obtain the individual information and records by:

(a)  personally appearing before the Database staff with
government-issued picture identification confirming the
requester's identity;

(b)  submitting the minor or incapacitated individual's:
(i)  full name;
(ii)  complete home address;
(iii)  date of birth; and
(iv)  if applicable, state identification card number

verifying the individual's identity; and
(c)  submitting legal proof that the requestor is the guardian

of the individual who is the subject of the request for
information from the Database.

(9)  A requestor who has a release-of-records from an
individual whose records are contained within the Database may
obtain the individual's information and records by:

(a)  submitting a request in writing;
(b)  submitting an original, signed and notarized release-of-

records in a format acceptable to the Database staff, identifying
the purpose of the release; and

(c)  submitting the individual's:
(i)  full name;
(ii)  complete home address;
(iii)  telephone number;
(iv)  date of birth; and
(v)  driver license or state identification card number

verifying the identity of the person who is the subject of the
request.

(10)  An employee of a licensed practitioner who is
authorized to prescribe controlled substances may obtain
Database information to the extent permissible under Subsection
58-37f-301(2)(d)if, prior to making the request:

(a)  the licensed practitioner has provided to the Division
a written designation that includes the designating practitioner's
DEA number and the designated employee's:

(i)  full name;
(ii)  complete home address;
(iii)  e-mail address;
(iv)  date of birth; and
(v)  driver license number or state identification card

number;
(b)  the designated employee has registered for an account

for access to the Database and provided a unique user
identification and password;

(c)  the designated employee has passed a Database
background check of available criminal court and Database
records; and

(d)  the Database has issued the designated employee a user
personal identification number (PIN) and activated the
employee's Database account.  (11)  An employee of a business
that employs a licensed practitioner who is authorized to
prescribe controlled substances may obtain Database
information to the extent permissible under Subsection 58-37f-
301(2)(d) if, prior to making the request:

(a)  the licensed practitioner and employing business have
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provided to the Division a written designation that includes:
(i)  the designating practitioner's DEA number;
(ii)  the name of the employing business; and
(iii)  the designated employee's:
(A)  full name;
(B)  complete home address;
(C)  e-mail address;
(D)  date of birth; and
(E)  driver license number or state identification card

number;
(b)  the designated employee has registered for an account

for access to the Database and provided a unique user
identification and password;

(c)  the designated employee has passed a Database
background check of available criminal court and Database
records; and

(d)  the Database has issued the designated employee a user
personal identification number (PIN) and activated the
employee's Database account.

(12)  An individual who is employed in the emergency
room of a hospital that employs a licensed practitioner who is
authorized to prescribe controlled substances may obtain
Database information to the extent permissible under Subsection
58-37f-301(2)(d) if, prior to making the request:

(a)  the practitioner and the hospital operating the
emergency room have provided to the Division a written
designation that includes:

(i)  the designating practitioner's DEA number;
(ii)  the name of the hospital;
(iii)  the names of all emergency room practitioners

employed at the hospital; and
(iv)  the designated employee's:
(A)  full name;
(B)  complete home address;
(C)  e-mail address;
(C)  date of birth; and
(D)  driver license number or state identification card

number;
(b)  the designated employee has registered for an account

for access to the Database and provided a unique user
identification and password;

(c)  the designated employee has passed a Database
background check of available criminal court and Database
records; and

(d)  the Database has issued the designated employee a user
personal identification number (PIN) and activated the
employee's Database account.

(13)  The Utah Department of Health may access Database
information for purposes of scientific study regarding public
health.  To access information, the scientific investigator shall:

(a)  demonstrate to the satisfaction of the Division that the
research is part of an approved project of the Utah Department
of Health;

(b)  provide a description of the research to be conducted,
including:

(i)  a research protocol for the project; and
(ii)  a description of the data needed from the Database to

conduct that research;
(c)  provide assurances and a plan that demonstrates all

Database information will be maintained securely, with access
being strictly restricted to the requesting scientific investigator;

(d)  provide for electronic data to be stored on a secure
database computer system with access being strictly restricted to
the requesting scientific investigator; and

(e)  pay all relevant expenses for data transfer and
manipulation.

(14)  Database information that may be disseminated under
Section 58-37f-301 may be disseminated by the Database staff
either:

(a)  verbally;
(b)  by facsimile;
(c)  by email;
(d)  by U.S. mail; or
(e)  where adequate technology is in place to ensure that a

record will not be compromised, intercepted, or misdirected, by
electronic access.

R156-37f-801a.  Reporting of Information by Pharmacies
Participating in the Pilot Program for Real-time Reporting.

(1)  In accordance with Subsection 58-37f-801(1)(a), the
pilot area is designated as the entire state of Utah.  Any
pharmacy or pharmacy group that submits information to the
Database is eligible and may participate in the Real-time Pilot
Program.

(2)  In accordance with Subsection 58-37f-801(8), each
licensed pharmacy participating in the pilot program for real-
time reporting shall, in conjunction with controlled substance
point of sale, submit from the pharmacy's database to the
Controlled Substance Database, the information required by
Section 58-37f-203 as implemented by Section R156-37f-203,
through real-time interface and reporting software developed by
the Division's contract provider.

R156-37f-801b.  Access to Information in the Database
Submitted by Pharmacies Participating in the Pilot Program
for Real-time Reporting.

In accordance with Subsection 58-37f-801(8), access to
information in the Database submitted by pharmacies
participating in the pilot program for real-time reporting shall be
the same as set forth in Section 58-37f-301 as implemented by
Section R156-37f-301.

KEY:  controlled substance database, licensing
January 8, 2013 58-1-106(1)(a)

58-37f-301(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-44a.  Nurse Midwife Practice Act Rule.
R156-44a-101.  Title.

This rule is known as the "Nurse Midwife Practice Act
Rule."

R156-44a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

44a, as used in Title 58, Chapters 1 and 44a or this rule:
(1)  "Approved certified nurse midwifery education

program" means an educational program which is accredited by
the American Midwifery Certification Board (AMCB), affiliated
with the American College of Nurse-Midwives (ACNM).

(2)  "CNM" means a certified nurse midwife.
(3)  "Delegation" means transferring to an individual the

authority to perform a selected nursing task in a selected
situation.  The nurse retains accountability for the delegation.

(4)  "Direct supervision" as used in Section 58-44a-305
means that the person providing supervision shall be available
on the premises at which the supervisee or consultee is engaged
in practice.

(5) "Generally recognized scope and standards of nurse
midwifery" means the scope and standards of practice set forth
in the "Core Competencies for Basic Midwifery Practice", June
2012, and the "Standards for the Practice of Midwifery",
September 2011, published by the American College of Nurse-
Midwives which are hereby adopted and incorporated by
reference, or as established by the professional community.

(6)  "Intrapartum referral plan":
(a)  is as defined in Section 58-44a-102; and
(b)  as provided in Section 58-44a-102, does not require

the signature of a physician.
(7)  "Supervision" in Section R156-44a-601 means the

provision of guidance or direction, evaluation and follow up by
the certified nurse midwife for accomplishment of tasks
delegated to unlicensed assistive personnel or other licensed
individuals.

(8)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 44a, is further defined in Section R156-44a-502.

R156-44a-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 44a.

R156-44a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-44a-302.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsection 58-44a-302(6), the
examination required for licensure is the national certifying
examination administered by the American Midwifery
Certification Board, Inc.

R156-44a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 44a is established by rule in
Section R156-1-308a(1).

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

(3)  Each applicant for licensure renewal shall hold a valid
certification from the American Midwifery Certification Board,
Inc.

R156-44a-305.  Inactive Licensure.
(1)  A licensee may apply for inactive licensure status in

accordance with Sections 58-1-305 and R156-1-305.
(2)  To reactivate a license which has been inactive for five

years or less, the licensee must document current compliance
with the continuing competency requirements as established in
Subsection R156-44a-303(3).

(3)  To reactivate a license which has been inactive for
more than five years, the licensee must document one of the
following:

(a)  active licensure in another state or jurisdiction;
(b)  completion of a refresher program approved by the

American College of Nurse Midwives; or
(c)  passing score on the required examinations as defined

in Section R156-44a-302 within six months prior to making
application to reactivate a license.

R156-44a-402.  Administrative Penalties.
In accordance with Subsections 58-44a-102(1) and 58-44a-

402(1), unless otherwise ordered by the presiding officer, the
following fine schedule shall apply.

(1)  Engaging in practice as a CNM or RN when not
licensed or exempt from licensure:  initial offense:  $2,000 -
$5,000

subsequent offense(s):  $5,000 - $10,000
(2)  Representing oneself as a CNM or RN when not

licensed:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(3)  Using any title that would indicate that one is licensed

under this chapter:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(4)  Practicing or attempting to practice nursing without a

license or with a restricted license:
initial offense:  $2,000 - $5,000
subsequent offense(s):  $5,000 - $10,000
(5)  Impersonating a licensee or practicing under a false

name:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(6)  Knowingly employing an unlicensed person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(7)  Knowingly permitting the use of a license by another

person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(8)  Obtaining a passing score, applying for or obtaining a

license, or otherwise dealing with the Division or board through
the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(9)  Violating or aiding or abetting any other person to

violate any statute, rule, or order regulating nurse midwifery:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(10)  Violating, or aiding or abetting any other person to

violate any generally accepted professional or ethical standard:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(11)  Engaging in conduct that results in convictions or, or

a plea of nolo contendere to a crime of moral turpitude or other
crime:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(12)  Engaging in conduct that results in disciplinary action

by any other jurisdiction or regulatory authority:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
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(13)  Engaging in conduct, including the use of intoxicants,
drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a CNM:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(14)  Practicing or attempting to practice as a CNM when

physically or mentally unfit to do so:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(15)  Practicing or attempting to practice as a CNM

through gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(16)  Practicing or attempting to practice as a CNM by any

form of action or communication which is false, misleading,
deceptive, or fraudulent:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(17)  Practicing or attempting to practice as a CNM beyond

the individual's scope of competency, abilities, or education:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(18)  Practicing or attempting to practice as a CNM beyond

the scope of licensure:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(19)  Verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's practice:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(20)  Disregarding for a patient's dignity or right to privacy

as to his person, condition, possessions, or medical record:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(21)  Engaging in an act, practice, or omission which does

or could jeopardize the health, safety, or welfare of a patient or
the public:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(22)  Failing to confine one's practice to those acts

permitted by law:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(23)  Failure to file or impeding the filing of required

reports:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(24)  Breach of confidentiality:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(25)  Failure to pay a penalty:
Double the original penalty amount up to $10,000
(26)  Prescribing a Schedule II-III controlled substance

without a consulting physician or outside of a consultation and
referral plan:

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(27)  Failure to have and maintain a safe mechanism for

obtaining medical consultation, collaboration, and referral with
a consulting physician, including failure to identify one or more
consulting physicians in the written documents required by
Subsection 58-44a-102(9)(b)(iii):

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(28)  Representing that the certified nurse midwife is in

compliance with Subsection 58-44a-502(8)(a) when the certified
nurse midwife is not in compliance with Subsection 58-44a-

502(8)(a):
initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(29)  Any other conduct which constitutes unprofessional

or unlawful conduct:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000

R156-44a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes failure to abide by the

"Code of Ethics" published by the American College of Nurse-
Midwives, October 2008, which is hereby adopted and
incorporated by reference.

R156-44a-601.  Delegation of Nursing Tasks.
In accordance with Subsection 58-44a-102(11), the

delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)  The nurse delegating tasks retains the accountability
for the appropriate delegation of tasks and for the nursing care
of the patient/client.  The licensed nurse shall not delegate any
task requiring the specialized knowledge, judgment and skill of
a licensed nurse to an unlicensed assistive personnel.  It is the
licensed nurse who shall use professional judgment to decide
whether or not a task is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel.  This
precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients/clients in all situations.  The
decision to delegate must be based on careful analysis of the
patient's/client's needs and circumstances.

(2)  The licensed nurse who is delegating a nursing task
shall:

(a)  verify and evaluate the orders;
(b)  perform a nursing assessment;
(c)  determine whether the task can be safely performed by

an unlicensed assistive personnel or whether it requires a
licensed health care provider;

(d)  verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(e)  provide instruction and direction necessary to safely
perform the specific task; and

(f)  provide ongoing supervision and evaluation of the
delegatee who is performing the task.

(3)  The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a)  The following factors shall be evaluated to determine
the level of supervision needed:

(i)  the stability of the condition of the patient/client;
(ii)  the training and capability of the delegatee;
(iii)  the nature of the task being delegated; and
(iv)  the proximity and availability of the delegator to the

delegatee when the task will be performed.
(b)  The delegating nurse or another qualified nurse shall

be readily available either in person or by telecommunication.
The delegator responsible for the care of the patient/client shall
make supervisory visits at appropriate intervals to:

(i)  evaluate the patient's/client's health status;
(ii)  evaluate the performance of the delegated task;
(iii)  determine whether goals are being met; and
(iv)  determine the appropriateness of continuing

delegation of the task.
(4)  Nursing tasks, to be delegated, shall meet the following

criteria as applied to each specific patient/client situation:
(a)  be considered routine care for the specific

patient/client;
(b)  pose little potential hazard for the patient/client;
(c)  be performed with a predictable outcome for the

patient/client;
(d)  be administered according to a previously developed
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plan of care; and
(e)  not inherently involve nursing judgment which cannot

be separated from the procedure.
(5)  If the nurse, upon review of the patient's/client's

condition, complexity of the task, ability of the unlicensed
assistive personnel and other criteria as deemed appropriate by
the nurse, determines that the unlicensed assistive personnel
cannot safely provide care, the nurse shall not delegate the task.

KEY:  licensing, midwifery, certified nurse midwife
January 22, 2013 58-1-106(1)(a)
Notice of Continuation February 5, 2009 58-1-202(1)(a)

58-44a-101
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R162.  Commerce, Real Estate.
R162-2g.  Real Estate Appraiser Licensing and Certification
Administrative Rules.
R162-2g-101.  Authority.

(1)  The authority to promulgate rules governing the
appraisal industry is granted by Section 61-2g-201(2)(h).

(2)  The authority to establish and collect fees is granted by
Section 61-2g-202(1).

(3)  The authority to exempt specific persons from
complying with USPAP standards is granted by Section 61-2g-
205(5)(c) within certain limitations as imposed by Section 61-
2g-403(1)(c).

R162-2g-102.  Definitions.
(1)  "Affiliation" means an ongoing business association:
(a)  between:
(i)  two individuals registered, licensed, or certified under

Section 61-2g; or
(ii)  an individual registered, licensed, or certified under

Section 61-2g and:
(A)  an appraisal entity; or
(B)  a government agency;
(b)  for the purpose of providing an appraisal service; and
(c)  regardless of whether an employment relationship

exists between the parties.
(2)  The acronym "AQB" stands for the Appraiser

Qualifications Board of the Appraisal Foundation.
(3)  "Board" means the Utah Real Estate Appraiser

Licensing and Certification Board.
(4)  "Business day" means a day other than:
(a)  a Saturday;
(b)  a Sunday; or
(c)  a federal or state holiday.
(5)  "Classification" means the type of license or

certification held by an appraiser.
(6)  "Day" means calendar day unless specified as "business

day."
(7)  "Desk review" means review of an appraisal:
(a)  including verification of the data; but
(b)  not including a physical inspection of the property.
(8)  "Distance education" means an education process

based on the geographical separation of student and instructor,
including:

(a)  computer conferencing;
(b)  satellite teleconferencing;
(c)  interactive audio;
(d)  interactive computer software;
(e)  Internet-based instruction; and
(f)  other interactive online courses.
(9)  "Division" means the Division of Real Estate of the

Department of Commerce.
(10)  "Draft report" means an appraisal report that is

distributed prior to being completed, as provided in Subsection
R162-2g-502b(1).

(11)  "Entity" means:
(a)  a corporation;
(b)  a partnership;
(c)  a sole proprietorship;
(d)  a limited liability company;
(e)  another business entity; or
(f)  a subsidiary or unit of an entity described in this

Subsection (11).
(12)  "Field review" means review of an appraisal,

including:
(a)  a physical inspection of the property; and
(b)  verification of the data.
(13)  "Person" means an individual or an entity.
(14)  "Reinstatement" means renewing a license or

certification for an additional period after its expiration date has

passed, but prior to 12 months after the expiration date.
(15)  The acronym "RELMS" stands for Real Estate

Licensing and Management System, which is the online
database through which individuals registered, licensed, or
certified under these rules must submit certain information to
the division.

(16)  "Renewal" means reissuing a license or certification
upon its expiration for an additional period.

(17)  "School" means:
(a)  an accredited college, university, junior college, or

community college;
(b)  any state or federal agency or commission;
(c)  a nationally recognized real estate appraisal or real

estate related organization, society, institute, or association; or
(d)  any school or organization approved by the board.
(18)  "School director" means an authorized individual in

charge of the educational program at a school.
(19)  "Trainee" means a person who is working under the

direct supervision of a state-certified residential appraiser or a
state-certified general appraiser to earn experience hours for
licensure, and who meets the requirements of Subsection R162-
2g-302.

(20)  "Transaction value" means:
(a)  for loans or other extensions of credit, the amount of

the loan or extension of credit;
(b)  for sales, leases, purchases, and investments in, or

exchanges of, real property, the market value of the real
property interest involved; and

(c)  for the pooling of loans or interests in real property for
resale or purchase, the amount of the loan or market value of the
real property calculated with respect to each such loan or
interest in real property.

(21)  The acronym "USPAP" stands for the current edition
of the Uniform Standards of Professional Appraisal Practice
published by the Appraisal Foundation.

R162-2g-302.  Application for Trainee Registration.
(1)  Registration required.
(a)  An individual who intends to obtain a license to

practice as a state-licensed appraiser shall first register with the
division as a trainee.

(b)  The division and the board shall not award or
recognize experience hours toward licensure for any appraisal
work that is performed by an individual during a period of time
when the individual is not registered as a trainee.

(2)  Character.  An individual registering with the division
as a trainee shall evidence honesty, integrity, and truthfulness.

(a)  A trainee applicant shall be denied registration for:
(i)  a felony that resulted in:
(A)  a conviction occurring within five years of the date of

application; or
(B)  a jail or prison release date falling within five years of

the date of application; or
(ii)  a misdemeanor involving fraud, misrepresentation,

theft, or dishonesty that resulted in:
(A)  a conviction occurring within three years of the date

of application; or
(B)  a jail or prison release date falling within three years

of the date of application.
(b)  A trainee applicant may be denied registration upon

consideration of the following:
(i)  criminal convictions and pleas entered at any time prior

to the date of application;
(ii)  the circumstances that led to any criminal convictions

or pleas under consideration;
(iii)  past acts related to honesty or moral character, with

particular consideration given to any such acts involving the
appraisal business;

(iv)  dishonest conduct that would be grounds under Utah



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 43

law for sanctioning an existing licensee;
(v)  civil judgments in lawsuits brought on grounds of

fraud, misrepresentation, or deceit;
(vi)  court findings of fraudulent or deceitful activity in

civil lawsuits;
(vii)  evidence of non-compliance with court orders or

conditions of sentencing;
(viii)  evidence of non-compliance with terms of a

probation agreement, plea in abeyance, or diversion agreement;
and

(ix)  failure to pay taxes or child support obligations.
(3)  Competency.  An individual registering with the

division as a trainee shall evidence competency. In evaluating an
applicant for competency, the division and board may consider
any evidence, including the following:

(a)  civil judgments, with particular consideration given to
any such judgments involving the appraisal business;

(b)  failure to satisfy a civil judgment that has not been
discharged in bankruptcy;

(c)  the extent and quality of the applicant's training and
education in appraisal;

(d)  the extent of the applicant's knowledge of the Utah
Real Estate Appraiser Licensing and Certification Act;

(e)  evidence of disregard for licensing laws;
(f)  evidence of drug or alcohol dependency; and
(g)  the amount of time that has passed since any incident

under consideration.
(4)(a)  Pre-licensing education. Within the five-year period

preceding the date of application, an applicant shall successfully
complete 75 classroom hours:

(i)  approved by the AQB; and
(ii)(A)  certified by the division pursuant to Subsection

R162-2g-307b(1)-(3); or
(B)  not required to be certified by the division pursuant to

Subsection R162-2g-307b(6).
(b)  The 75 hours of required education shall include:
(i)  30 hours of appraisal principles;
(ii)  30 hours of appraisal procedures; and
(iii)  the 15-hour National USPAP course, or its equivalent.
(c)  The15-hour National USPAP Course or its equivalent

may not be accepted by the division as qualifying education
unless it is:

(i)  taught by an instructor who:
(A)  is a state-certified residential or state-certified general

appraiser; and
(B)  has been certified by the AQB; or
(ii)  approved as a distance education course by the AQB

and International Distance Education Certification Center.
(d)  Examination. An applicant shall evidence having

passed the final examination in all pre-licensing courses.
(5)  Application to the division. An applicant shall submit

the following to the division:
(a)  a completed application as provided by the division;
(b)  course completion certificates for the 75 hours of pre-

licensing education;
(c)(i)  two fingerprint cards in a form acceptable to the

division; or
(ii)  evidence that the applicant's fingerprints have been

successfully scanned at a testing center;
(d)  all court documents related to any past criminal

proceeding;
(e)  complete documentation of any sanction taken against

any license in any jurisdiction;
(f)  a signed letter of waiver authorizing the division to:
(i)  obtain the fingerprints of the applicant;
(ii)  review past and present employment records;
(iii)  review education records; and
(iv)  conduct a criminal background check;
(g)  the fee for the criminal background check;

(h)  the name of the state-certified appraiser(s) with whom
the trainee is affiliated;

(i)  the name and business address of any appraisal entity
or government agency with which the trainee is affiliated; and

(j)  the nonrefundable application fee.
(6)  Affiliation with certified appraiser(s). Applicants shall

affiliate with at least one supervising certified appraiser and
evidence that affiliation by:

(a)  identifying each supervising certified appraiser on a
form supplied by the division; and

(b)  obtaining each supervising certified appraiser's
signature on the application.

R162-2g-304a.  Application to Sit for the State-Licensed
Appraiser Exam.

(1)  An applicant to sit for the state-licensed appraiser
exam shall provide the following to the division:

(a)  completed experience forms, as required by the
division:

(i)  documenting all experience hours completed by the
applicant from the date of trainee registration to the date of
application for licensure; and

(ii)  evidencing at least 2,000 hours of appraisal
experience:

(A) pursuant to Subsection R162-2g-304d;
(B)  completed during the time when the applicant was

registered with the division as a trainee; and
(C)  accrued in no fewer than 12 months; and
(b)  a nonrefundable application fee.
(2)(a)  Upon determining that the applicant satisfies the

education and experience requirements, the division shall issue
to the applicant a form permitting the applicant to register for
the examination.

(b)  Upon being approved to register for the examination
pursuant to this Subsection (2)(a), an applicant shall:

(i)  return the examination application form to the testing
service designated by the division; and

(ii)  pay a nonrefundable examination fee to the testing
service designated by the division.

(c)  The permission to register to sit for the examination
shall be valid for 24 months after issuance.

R162-2g-304b.  Application to Sit for the State-Certified
Residential Appraiser Exam.

(1)  An applicant to sit for the state-licensed residential
appraiser exam shall provide the following to the division:

(a)  completed experience forms, as required by the
division, evidencing at least 2,500 hours of total appraisal
experience, at least 500 of which:

(i)  meet the requirements of Subsection R162-2g-304d;
(ii)  are completed during the time when the applicant is

licensed as a state-licensed appraiser:
(A)  with the division; or
(B)  in another state, if licensure was required in that state

at the time the appraisal was performed; and
(iii)  are accrued in no fewer than 24 months; and
(b)  a nonrefundable application fee.
(2)(a)  Upon determining that the applicant satisfies the

education and experience requirements, the division shall issue
to the applicant a form permitting the applicant to register for
the examination.

(b)  Upon being approved to register for the examination
pursuant to this Subsection (2)(a), an applicant shall:

(i)  return the examination application form to the testing
service designated by the division; and

(ii)  pay a nonrefundable examination fee to the testing
service designated by the division.

(c)  The permission to register to sit for the examination
shall be valid for 24 months after issuance.
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R162-2g-304c.  Application to Sit for the State-Certified
General Appraiser Exam.

(1)  An applicant to sit for the state-certified general
appraiser exam shall provide the following to the division:

(a)  completed experience forms, as required by the
division, evidencing at least 3,000 hours of total appraisal
experience, 1,000 hours of which:

(i)  meet the requirements of Subsection R162-2g-304d;
(ii)  are completed during the time when the applicant is

licensed as a state-licensed appraiser or state-certified residential
appraiser:

(A)  with the division; or
(B)  in another state, if licensure was required in that state

at the time the appraisal was performed; and
(iii)  are accrued in no fewer than 30 months; and
(b)  except as provided in this Subsection (3)(a), a

nonrefundable application fee.
(2)(a)  Upon determining that the applicant satisfies the

education and experience requirements, the division shall issue
to the applicant a form permitting the applicant to register for
the examination.

(b)  Upon being approved to register for the examination
pursuant to this Subsection (2)(a), an applicant shall:

(i)  return the examination application form to the testing
service designated by the division; and

(ii)  pay a nonrefundable examination fee to the testing
service designated by the division.

(c)  The permission to register to sit for the examination
shall be valid for 24 months after issuance.

(3)(a)  A state-licensed appraiser who, within six months of
renewing the license, meets the requirements for certification
and files a completed application shall pay a transfer fee rather
than an application fee.

(b)  A certification that is obtained under this Subsection
(3)(a) shall expire on the same date that the license was due to
expire prior to transfer.

R162-2g-304d.  Experience Hours.
(1)(a)  Except as provided in this Subsection (1)(b),

appraisal experience shall be measured in hours according to the
appraisal experience hours schedules found in Appendices 1
through 3.

(b)(i)  An applicant who has experience in categories other
than those shown on the appraisal experience hours schedules,
or who believes the schedules do not adequately reflect the
applicant's experience or the complexity or time spent on an
appraisal, may petition the board on an individual basis for
evaluation and approval of the experience as being substantially
equivalent to that required for licensure or certification.

(ii)  Upon a finding that an applicant's experience is
substantially equivalent to that required for licensure or
certification, the board may award the applicant an appropriate
number of hours for the alternate experience.

(2)  General restrictions.
(a)  An applicant may not accrue more than 2,000

experience hours in any 12-month period.
(b)  The board may not award credit for:
(i)  appraisal experience earned more than five years prior

to the date of application;
(ii)  appraisals that were performed in violation of:
(A)  Utah law;
(B)  the law of another jurisdiction; or
(C)  the administrative rules adopted by the division and

the board;
(iii)  appraisals that fail to comply with USPAP;
(iv)  appraisals of the value of a business as distinguished

from the appraisal of commercial real estate;
(v)  personal property appraisals; or
(vi)  an appraisal that fails to clearly and conspicuously

disclose the contribution made by the applicant in completing
the assignment.

(c)  At least 50% of the appraisals submitted for experience
credit shall be appraisals of properties located in Utah.

(d)  With regard to experience hours claimed from the
schedules found in Appendices 1 and 2:

(i)  appraisals where only an exterior inspection of the
subject property is performed shall be granted 25% of the credit
awarded an appraisal that includes an interior inspection of the
subject property; and

(ii)  no more than 25% of the total experience required for
licensure or certification may be earned from appraisals where
the interior of the subject property is not inspected.

(e)  A maximum of 250 experience hours may be earned
from appraisal of vacant land.

(f)  Appraisals on commercial or multi-unit form reports
shall be awarded 75% of the credit normally awarded for the
appraisal.

(g)(i)  If an applicant's education was approved prior to
January 1, 2008 and his or her experience was approved prior to
January 1, 2011 (under a system referred to by the division and
industry as a segmented application), but the applicant did not
pass the applicable examination required for licensure or
certification by December 31, 2010, the applicant shall, by
December 31, 2011:

(A)  complete all additional education, as required under
the AQB standards;

(B)  pass the required examination applicable to the license
or certification being sought by the individual; and

(C)  submit a complete application to the division.
(ii)  An applicant who fails to comply with the December

31, 2011 deadline established in this Subsection (2)(g)(i) shall:
(A)  complete all additional education as required under the

AQB standards;
(B)  pass the required examination applicable to the license

or certification sought by the individual;
(C)  submit recent appraisals that meet the requirements of

all applicable statutes and rules for review by the experience
review committee; and

(D)  submit a complete application to the division
according to deadlines established in Subsection R162-2g-
304f(1).

(3)  Specific restrictions applicable to trainees applying for
licensure.

(a)  A trainee and the trainee's supervisor who signs the
experience log shall document on the log the specific duties that
the trainee performs for each appraisal.

(b)  For each duty performed, the trainee shall be awarded
a percentage of the total experience hours that may be awarded
for the property type being appraised:

(i)  pursuant to the appraisal experience hour schedules
found in Appendices 1 through 3; and

(ii)  with the following limitations:
(A)  participation in highest and best use analysis: 10% of

total hours;
(B)  participation in neighborhood description and

analysis: 10% of total hours;
(C)  property inspection: 20% of total hours, pursuant to

this Subsection (3)(c);
(D)  participation in land value estimate: 20% of total

hours;
(E)  participation in sales comparison property selection

and analysis: 30% of total hours;
(F)  participation in cost analysis: 20% of total hours;
(G)  participation in income analysis: 30% of total hours;
(H)  participation in the final reconciliation of value: 10%

of total hours; and
(I)  participation in report preparation: 20% of total hours.
(c)  In order for a trainee to claim credit for an inspection
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pursuant to this Subsection (3)(b)(ii)(C):
(i)  as to the first 100 residential appraisals or first 20 non-

residential appraisals completed, as applicable to the license or
certification being sought, the inspection must include:

(A)  measurement of the exterior of a property that is the
subject of an appraisal; and

(B)  inspection of the exterior of a property that is used as
a comparable in an appraisal; and

(ii)  as to appraisals after the first 100 residential appraisals
or first 20 non-residential appraisals completed, as applicable to
the license or certification being sought, the inspection must
satisfy all scope of work requirements.

(d)  No more than one-third of the experience hours
submitted toward licensure may come from any one of the
categories identified in this Subsection (3)(b)(ii).

(4)  Specific restrictions applicable to applicants for
certification.

(a)  An individual who obtained a license from the division
through reciprocity shall provide to the division all records
necessary for the division to verify that the individual satisfies
the experience requirements outlined in these rules.

(b)  The board may not award credit:
(i)  for any appraisal where the applicant cannot prove

more than 50% participation in the:
(A)  data collection;
(B)  verification of data;
(C)  reconciliation;
(D)  analysis;
(E)  identification of property and property interests;
(F)  compliance with USPAP standards; and
(G)  preparation and development of the appraisal report;

or
(ii)  to more than one licensed appraiser per completed

appraisal, except as provided in this Subsection (5).
(c)(i)  An individual applying for certification as a state-

certified residential appraiser shall document at least 75% of the
hours submitted from:

(A)  the residential experience hours schedule found in
Appendix 1; or

(B)  the residential portion of the mass appraisal hours
schedule found in Appendix 3.

(ii)  No more than 25% of the total hours submitted may be
from:

(A)  the general experience hours schedule found in
Appendix 2; or

(B)  properties other than 1- to 4-unit residential properties
identified in the mass appraisal hours schedule found in
Appendix 3.

(d)  An individual applying for certification as a state-
certified general appraiser shall document at least 1,500
experience hours as having been earned from:

(i)  the general experience hours schedule found in
Appendix 2; or

(ii)  properties other than 1- to 4-unit residential properties
identified in the mass appraisal hours schedule found in
Appendix 3.

(5)  Specific restrictions applicable to mass appraisers.
(a)  Single-property appraisals performed under USPAP

Standards 1 and 2 by mass appraisers shall be awarded full
credit pursuant to Appendices 1 and 2.

(b)  Review and supervision of appraisals by mass
appraisers shall be awarded credit pursuant to this Subsection
(6)(b)-(c).

(c)(i)  Mass appraisers and mass appraiser trainees who
perform 60% or more of the appraisal work shall be awarded
full credit pursuant to Appendix 3.

(ii)  Mass appraisers and mass appraiser trainees who
perform between 25% and 59% of the appraisal work shall be
awarded 50% credit pursuant to Appendix 3.

(iii)  Mass appraisers and mass appraisal trainees who
perform less than 25% of the appraisal work shall be awarded
no credit for the appraisal assignment.

(d)  In addition to submitting proof of required experience
and samples, randomly selected from the experience log, of
work conforming to USPAP Standard 6:

(i)  a state-licensed appraiser applicant whose experience
is earned primarily through mass appraisal shall submit proof of
having performed at least five appraisals conforming to USPAP
Standards 1 and 2;

(ii)  a state-certified residential appraiser applicant whose
experience is earned primarily through mass appraisal shall
submit proof of having performed at least eight residential
appraisals:

(A)  conforming to USPAP Standards 1 and 2; and
(B)  including the following property types:
(I)  vacant property;
(II)  two- to four-unit dwelling;
(III)  non-complex single-family unit; and
(IV)  complex single-family unit; and
(iii)  a state-certified general appraiser applicant whose

experience is earned primarily through mass appraisal shall
submit proof of having performed at least eight appraisals from
Appendix 2 conforming to USPAP Standards 1 and 2.

(e)  No more than 60% of the total hours submitted for
licensure or certification may be earned from any combination
of appraisal assignments related to:

(i)  property types identified in Appendix 3(a)(i) and (ii);
(ii)  property types identified in Appendix 3 (b)(i) and (ii);
(iii)  property types identified in Appendix 3 (c)(i) and (ii);
(iv)  property types identified in Appendix 3 (d)(i) and (ii);
(v)  property types identified in Appendix 3 (e)(i) and (ii),

and
(vi)  property types identified in Appendix 3 (f)(i).
(f)  No more than 25% of the total hours submitted for

licensure or certification may be earned from appraisal
assignments related to property types identified in Appendix
3(f)(iii) and (iv) combined.

(g)  No more than 20% of the total hours submitted for
licensure or certification may have been earned from appraisal
assignments related to property types identified in Appendix
3(g).

(h)(i)  Mass appraisal of property with a personal property
component of less than 50% of value shall be awarded full
credit pursuant to Appendix 3 for the type of property appraised.

(ii)  Mass appraisal of property with a personal property
component of 50% to 85% of value shall be awarded 50% credit
pursuant to Appendix 3 for the type of property appraised.

(iii)  Mass appraisal of property with a personal property
component greater than 85% shall be awarded no credit.

(i)  The appraisals submitted for review pursuant to this
Subsection (5)(d) shall be selected from the applicant's most
recent work.

(6)  Special circumstances - condemnation appraisals,
review appraisals, supervision of appraisers, other real estate
experience, and government agency experience.

(a)  Condemnation appraisals.  A condemnation appraisal
shall be awarded an additional 50% of the hours normally
awarded for the appraisal if the condemnation appraisal includes
a before-and-after appraisal because of a partial taking of the
property.

(b)  Review appraisals.
(i)  Review appraisals shall be awarded experience credit

when the appraiser performs technical reviews of appraisals
prepared by employees, associates, or others, provided the
appraiser complies with USPAP Standards Rule 3 when the
appraiser is required to comply with the rule.

(ii)  Except as provided in this Subsection (6)(e)(i), the
following credit shall be awarded for review of appraisals:
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(A)  desk review: 30% of the hours that would be awarded
if a separate written review appraisal report were prepared, up
to a maximum of 500 hours; and

(B)  field review: 50% of the hours that would be awarded
if a separate written review appraisal report were prepared, up
to a maximum of 500 hours.

(c)  Supervision of appraisers. Except as provided in this
Subsection (6)(e)(i), supervision of appraisers shall be awarded
20% of the hours that would be awarded to the appraisal, up to
a maximum of 500 hours.

(d)  Other real estate experience acceptable for
certification.

(i)  Provided that an applicant demonstrates to the
satisfaction of the board that the applicant has the ability to
arrive at a fair market value of property and to properly
document value conclusions, the following activities may be
used to satisfy up to 50% of the experience required for
certification:

(A)  preliminary valuation estimates;
(B)  range of value estimates or similar studies;
(C)  other real estate-related experience gained by:
(I)  bankers;
(II)  builders;
(III)  city planners and managers; or
(IV)  other individuals.
(ii)  A comparative market analysis by an individual

licensed under Section 61-2f et seq. may be granted up to 100%
experience credit toward certification if:

(A)  the analysis conforms with USPAP Standards Rules 1
and 2; and

(B)  the individual demonstrates to the board that the
individual uses similar techniques as appraisers to value
properties and effectively utilize the appraisal process.

(iii)  The following activities, if performed in accordance
with USPAP Standards Rules 4 and 5, may be used to satisfy up
to 50% of the experience required for certification:

(A)  appraisal analysis;
(B)  real estate counseling or consulting services; and
(C)  feasibility analysis/study.
(iv)  Except as provided in this Subsection (6)(e)(i), no

more than 50% of the total experience required for certification
may be earned through any combination of experience described
in this Subsection (6)(b)-(d).

(e)  Government agency experience.
(i)  An individual who obtains experience hours in

conjunction with investigation by a government agency is not
subject to the hour limitations of this Subsection (6).

(ii)  In addition to submitting proof of required experience,
an applicant whose experience is earned primarily in
conjunction with investigations by government agencies and
through review of appraisals, with no opinion of value
developed, shall submit proof of having complied with USPAP
Standards 1 and 2 in performing appraisals as follows:

(A)  if applying for state-licensed appraiser with experience
reviewing residential appraisals, five appraisals of one-unit
dwellings;

(B)  if applying for state-certified residential appraiser with
experience reviewing residential appraisals, eight appraisals of
one-unit dwellings; and

(C)  if applying for state-certified general appraiser with
experience reviewing appraisals of property types listed in
Appendix 2, at least eight appraisals of property types identified
in Appendix 2.

(7)  The board, at its discretion, may request the division to
verify the claimed experience by any of the following methods:

(a)  verification with the clients;
(b)  submission of selected reports to the board; and
(c)  field inspection of reports identified by the applicant at

the applicant's office during normal business hours.

R162-2g-304e.  Experience Review Committee.
(1)  The board may appoint a committee to review the

experience claimed by applicants for licensure or certification.
(2)  The committee shall:
(a)  review each application for completion of the

experience hours required for licensure or certification;
(b)  correspond with applicants concerning submissions, if

necessary; and
(c)  make recommendations to the division and the board

for licensure or certification approval or disapproval.
(3)  The committee shall be composed of appraisers

selected from among the following categories:
(a)  residential appraisers;
(b)  commercial appraisers;
(c)  farm and ranch appraisers;
(d)  right-of-way appraisers; and
(e)  mass appraisers.
(4)  The chairperson of the committee shall be appointed

by the board.
(5)  Meetings may be called upon:
(a)  the request of the chairperson; or
(b)  the written request of a quorum of committee members.
(6)  If the board denies the application on the

recommendation of an experience review committee member,
the applicant may, within thirty days after the denial, make a
written request for board review of the applicant's experience,
stating specific grounds upon which relief is requested. The
board shall thereafter consider the request and issue a written
decision.

R162-2g-304f.  Final Application for Licensure or
Certification.

(1)  Within 90 days after successfully completing the exam
for licensure or certification, the applicant shall return to the
division:

(a)  a report from the testing service indicating successful
completion of the exam within 24 months of the date on which
the applicant obtains authorization to sit for the exam;

(b)  an application form as required by the division and
including:

(i)  the applicant's business, home, and e-mail addresses;
(ii)  the name and business address of any appraisal entity

or government agency with which the applicant is affiliated; and
(iii)  if the applicant is applying for certification, the fee for

the federal registry.
(2)(a)  A post office box without a street address is

unacceptable as a business or home address.
(b)  An applicant may designate any address to be used as

a mailing address.

R162-2g-306a.  Renewal and Reinstatement of a
Registration, License, or Certification.

(1)(a)  A registration, license, or certification is valid for
two years and expires unless it is renewed according to this
Subsection R162-2g-306a before the expiration date printed on
the registration, license, or certificate.

(b)  It shall be grounds for disciplinary sanction if, after an
individual's registration, license, or certification has expired, the
individual continues to perform work for which the individual
is required to be registered, licensed, or certified.

(2)  To timely renew a registration, license, or certification,
an applicant shall, prior to the expiration date of the registration,
license, or certification, submit to the division:

(a)  a completed renewal application as provided by the
division;

(b)  proof of completion of the following continuing
education taken during the preceding two years:

(i)(A)  the 7-hour National USPAP Update Course, taught
by an instructor or instructors, at least one of whom is a state-
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certified residential or state-certified general appraiser and has
been certified by the AQB; or

(B)  equivalent education, as determined through the course
approval program of the AQB; and

(ii)(A)  21 additional hours of continuing education:
(I)  certified by the division for the appraisal industry at the

time the courses are taught; or
(II)  not required to be certified, pursuant to Subsection

R162-2g-307c(3); or
(B)  if the renewal applicant is also working toward

certification, 21 hours of pre-licensing education credit
applicable to the certification being sought; and

(c)  the applicable nonrefundable renewal fee.
(3)(a)  In order to renew on time, an applicant shall

complete continuing education hours by the 15th day of the
month in which the registration, license, or certification expires.

(b)  An applicant who complies with this Subsection (3)(a),
but whose credits are not banked by the education provider
pursuant to Subsection R162-2g-502a(5)(c), may obtain credit
for the course(s) taken by:

(i)  submitting to the division the original course
completion certificates; and

(ii)  filing a complaint against the provider.
(4)  A license, certification, or registration may be renewed

for a period of 30 days after the expiration date upon payment
of a late fee in addition to the requirements of this Subsection
(2).

(5)(a)  After the 30-day period described in this Subsection
(4) and until six months after the expiration date, an individual
may reinstate an expired license, certification, or registration by:

(i)  complying with this Subsection (2);
(ii)  paying a late fee; and
(iii)  paying a reinstatement fee.
(b)  After the six-month period described in this Subsection

(5)(a) and until one year after the expiration date, an individual
may reinstate an expired license, certification, or registration by:

(i)  complying with this Subsection (2);
(ii)  paying a late fee;
(iii)  paying a reinstatement fee; and
(iv)  completing 24 hours of additional continuing

education as approved by the division.
(c)(i)  An individual who does not reinstate an expired

license, certification, or registration within 12 months of the
expiration date shall:

(A)  reapply with the division as a new applicant;
(B)  retake and pass the 15-hour USPAP course; and
(C)  retake and pass any applicable licensing or

certification examination.
(ii)  An individual reapplying under this Subsection

(4)(c)(i) shall receive credit for previously credited pre-licensing
education if:

(A)  it was completed within the five-year period prior to
the date of reapplication; and

(B)  it was either:
(I)  completed after January 1, 2008; or
(II)  certified by the division and the AQB prior to January

1, 2008, as approved, qualified pre-licensing education.
(6)  If the division receives renewal documents in a timely

manner, but the information is incomplete, the appraiser or
trainee may be extended a 15-day grace period to complete the
application.

(7)  Renewal while on active military service.
(a)  An appraiser or trainee who is unable to renew a

registration, license, or certification because active military
service has prevented the completion of the appraiser's or
trainee's required continuing education may:

(i)  submit a timely application for renewal that is
complete, except for proof of continuing education; and

(ii)  request that the application for renewal be held in

suspense pending the completion of the continuing education
requirement.

(b)  The appraiser or trainee shall have 120 days after
completion of active military service to complete the continuing
education required for the renewal and submit proof of the
continuing education to the division.

(c)  An individual may not act as an appraiser or trainee in
Utah:

(i)  after the expiration of the registration, license, or
certification; or

(ii)  while the individual's application for renewal is held
in suspense by the division pending the completion of military
service and the completion of the continuing education required
for renewal.

R162-2g-306b.  Notification of Changes.
(1)  An individual registered, licensed, or certified under

these rules shall notify the division of any status change,
including the following:

(a)  creation or termination of an affiliation, except as
provided in this Subsection (2);

(b)  change of name; and
(c)  change of business, home, mailing, or e-mail address.
(2)  An individual is not required to report the creation or

termination of an affiliation that:
(a)  facilitates a single transaction; and
(b)  is not part of an ongoing business association.
(3)  Notification procedure.
(a)  To report a change of name, an individual shall

complete a paper change form and attach to it official
documentation such as a:

(i)  marriage certificate;
(ii)  divorce decree; or
(iii)  driver license.
(b)(i)  To report a change in affiliation or address, and

individual shall complete and submit an electronic change form
through RELMS.

(ii)  A post office box without a street address is
unacceptable as a business or home address. Any address may
be designated as a mailing address.

(c)  All change forms shall be accompanied by a
nonrefundable processing fee.

(4)  Deadlines and effective dates.
(a)(i)  An individual shall comply with the notification

requirements outlined in this Subsection R162-2g-306b within
ten business days of making a status change.

(ii)  If a deadline for notification falls on a day when the
division is closed, the deadline shall be extended to the next
business day.

(b)  Status changes are effective on the date the properly
executed forms and appropriate fees are received by the
division.

R162-2g-307a.  School Certification.
(1)  Application. A school requesting certification shall:
(a)  submit an application form as prescribed by the

division, including:
(i)  name, telephone number, and address of:
(A)  the school;
(B)  the school director; and
(C)  all owners of the school; and
(ii)  as to each school director or owner, disclosure of

criminal history and adverse regulatory actions;
(b)  provide a description of:
(i)  the type of school; and
(ii)  the school's physical facilities; and
(c)  provide a statement outlining the:
(i)  days, times and locations of classes;
(ii)  number of quizzes and examinations in each course
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offered;
(iii)  grading system, including methods of testing and

standards of grading;
(iv)  requirements for attendance; and
(v)  school's refund policy.
(2)  Standards for operation.
(a)  All courses shall be taught in an appropriate classroom

facility and not in a private residence, except for a course
approved for distance education.

(b)  A school shall teach the approved course of study as
outlined in the state-approved outline.

(c)  At the time of registration, a school shall provide to
each student:

(i)  the statement described in this Subsection (1)(c); and
(ii)  a copy of the qualifying questionnaire that the student

will be required by the division to answer as part of the pre-
licensing or precertification examination.

(d)  A school shall require each student to attend 100% of
the scheduled class time in order to earn credit for the course.

(e)(i)  A school may not award credit to any student who
fails the final examination.

(ii)  A student who fails a school final examination must
wait three days before retesting and may not retake the same
final examination.

(iii)  A student who fails a final examination a second time
must wait two weeks before retesting and may not retake either
exam that the student previously failed.

(iv)  A student who fails a final exam a third time shall fail
the course.

(f)  A school may not allow a student to challenge a course
or any part of a course by taking an exam in lieu of attendance.

(g)  Credit hours.
(i)  For a course that is taught outside of a college or

university setting, one credit hour may be awarded for 50
minutes of instruction within a 60-minute period, allowing for
a ten-minute break.

(ii)  For a course that is taught in a college or university
setting:

(A)  one quarter hour is equivalent to 10 credit hours; and
(B)  one semester hour is equivalent to 15 credit hours.
(iii)  A school may not award more than eight credit hours

per day per student.
(3)  A school shall report to the division within 10 calendar

days of:
(a)  any change in the information provided pursuant to this

Subsection (1)(a)(i); and
(b)  a school director or owner being convicted, or entering

a plea in abeyance or diversion agreement, as to a criminal
offense, excluding class C misdemeanors.

(4)(a)  A school certification is valid for two years from the
date of issuance.

(b)  To renew a school certification, an individual shall,
prior to the date of expiration:

(i)  submit a properly completed application as provided by
the division; and

(ii)  pay a nonrefundable applicable fee.

R162-2g-307b.  Pre-licensing Course Certification.
(1)  To certify a pre-licensing course, an applicant shall:
(a)  submit a completed application form as prescribed by

the division;
(b)  provide a course outline, including:
(i)  a description of the course;
(ii)  the length of time to be spent on each subject area,

broken into segments of no more than 30 minutes each; and
(iii)  three to five learning objectives for every three hours;
(c)  describe any method of instruction that will be used

other than lecture method, including:
(i)  webinar;

(ii)  satellite broadcast; or
(iii)  other form of distance education;
(d)  provide copies of at least three final examinations

administered in the course and the answer keys that will be used
to determine if a student passes the course;

(e)  explain the school procedure for maintaining the
security of the final exams and answer keys;

(f)  list the titles, authors, and publishers of all required
textbooks;

(g)(i)  list the instructor(s) who will teach each class; and
(ii)  provide evidence that each instructor is:
(A)  certified by the division;
(B)  qualified to serve as a guest lecturer; or
(C)  a college or university faculty member who has

academic training or appraisal experience satisfactory to the
division and the board;

(h)  list the days, times, and location of classes; and
(i)  pay a nonrefundable applicable fee.
(2)  Standards for approval of traditional classroom

courses. Each course shall:
(a)  meet the minimum standards set forth in the state-

approved course outline governing the course, including
minimum hourly requirements;

(b)  be approved through the AQB course approval
program;

(c)  allow a maximum of 10% of the required class time for
testing, including review test and final examination;

(d)  use texts, workbooks, supplement pamphlets, and other
materials that are appropriate and current in their application to
the required course outline.

(3)  Standards for approval of distance education
(a)  A distance education course shall:
(i)  comply with this Subsection (2);
(ii)  provide interaction between the student and instructor;
(iii)  include a written examination personally proctored by

an official approved by the presenting entity;
(iv)  meet the course delivery requirements established by

the AQB and the International Distance Education Certification
Center; and

(v)  offer at least 15 credit hours.
(b)  A distance education course offered by a college or

university may be deemed acceptable to meet the credit hour
requirement if the course content is approved by:

(i)  the AQB;
(ii)  a state licensing jurisdiction; or
(iii)  a college or university that:
(A)  offers distance education programs in other

disciplines; and
(B)  is approved or accredited by:
(I)  the Commission on Colleges;
(II)  a regional or national accreditation association; or
(III)  an accrediting agency that is recognized by the United

States Secretary of Education.
(4)  Within 10 business days after the occurrence of any

material change in a course that could affect approval, the
school shall give the division written notice of the change.

(5)  A course certification is valid for no more than 24
months.

(6)  Credit for non-certified pre-licensing education.
(a)  Division certification is not required for a pre-licensing

course that is offered by a school, as defined in Subsection
R162-2g-102(17) as long as:

(i)  the course content:
(A)  meets the minimum standards set forth in the Utah

state-approved course outline; and
(B)  is approved by the AQB course approval program;
(ii)  the course provides at least 15 credit hours, including

examination(s);
(iii)  a closed-book, closed-note final examination is
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administered at the end of each course;
(iv)  students are not allowed to earn credit from the course

provider by challenge examination without first attending the
course;

(v)  credit is not awarded for duplicate or highly
comparable classes;

(vi)  where multiple classes are offered, they represent a
progression in a student's knowledge; and

(vii)  in order to receive credit, a student is required to:
(A)  attend 100% of the scheduled class hours;
(B)  complete all required exercises and assignments; and
(C)  pass the course final examination.
(b)  Hourly credit for a course taken from a professional

appraisal organization shall be granted according to the division
approved list.

(c)  An applicant who wishes to be awarded credit for non-
certified pre-licensing education shall:

(i)  provide to the division a list of the cours(es) taken,
including:

(A)  course title(s);
(B)  name(s) of the sponsoring organization(s);
(C)  number of classroom hours completed;
(D)  date(s) of course completion; and
(E)  evidence that the cours(es) meet the requirements of:
(I)  the AQB; and
(II)  if distance education, the International Distance

Education Certification Center;
(ii)  request review of the course by the division and board;
(iii)  establish that the criteria outlined in this Subsection

(6)(a) are met;
(iv)  attest on a notarized affidavit that the courses have

been completed as documented; and
(v)  if requested by the division, provide proof of

completion of the courses in the form of certificates, transcripts,
report cards, letters of verification, or similar proof.

R162-2g-307c.  Continuing Education Course Certification.
(1)  The division and the board may not award continuing

education credit for a course that is taught in Utah to registered,
licensed, or certified appraisers unless the course is certified
prior to its being taught.

(2)  To certify a continuing education course, an applicant
shall, at least 30 days prior to the course being taught, submit a
completed application as required by the division, including:

(a)  name and contact information of the course sponsor
and the entity through which the course will be provided;

(b)  description of the physical facility where the course
will be taught;

(c)  the proposed number of credit hours for the course;
(d)  identification of whether the method of instruction will

be traditional education or distance education;
(e)  title of the course;
(f)  statement defining how the course will meet the

objectives of continuing education by increasing the licensee's
knowledge, professionalism, and ability to protect and serve the
public;

(g)  course outline including:
(i)  a description of the subject matter covered in each 15-

minute segment; and
(ii)  a minimum of one learning objective for every hour of

class time;
(h)  the name and certification number of each certified

instructor who will teach the course;
(i)  copies of all materials that will be distributed to the

participants;
(j)  the procedure for pre-registration;
(k)  the tuition or registration fee and a copy of the

cancellation and refund policy;
(l)  except for courses approved for distance education, the

procedure for taking and maintaining control of attendance
during class time;

(m)  sample of the completion certificate;
(n)  signed statement agreeing that the course provider will,

within 10 business days of completing the class, upload to the
division the following information:

(i)  course name;
(ii)  course certificate number assigned by the division;
(iii)  date the course was taught;
(iv)  number of credit hours; and
(v)  names and license numbers of all students receiving

continuing education credit;
(o)  signed statement agreeing not to market personal sales

products; and
(p)  other information the division might require.
(2)  Standards for approval.
(a)(i)  A distance education course shall:
(A)  provide interaction between the student and instructor;

and
(B)  include a written examination that requires a student

to demonstrate mastery and fluency.
(ii)  The division may approve a distance education course

offered by a college or university if the college or university:
(A)  offers distance education programs in other

disciplines; and
(B)(I)  is accredited by the Commission on Colleges or a

regional accreditation association; or
(II)  is approved by the International Distance Education

Certification Center.
(b)  The course topic must be AQB-approved.
(c)  The procedure for taking and maintaining control of

attendance shall be more extensive than having the students sign
a class roll.

(d)  The completion certificate shall allow for entry of:
(i)  licensee's name;
(ii)  type of license;
(iii)  license number;
(iv)  date of course;
(v)  name of the course provider;
(vi)  course title;
(viii)  course certification number and expiration date;
(ix)  credit hours awarded; and
(x)  signatures of the course sponsor and the licensee.
(e)  A real estate appraisal-related field trip that is

submitted for continuing education credit may not include
transit time to or from the field trip location as part of the credit
hours awarded.

(4)  Non-certified continuing education credit.  Except as
provided in Subsection R162-2f-307c(1), the board may award
continuing education credit on a case-by-case basis for the
following:

(a)  participation, other than as a student, in an appraisal
practicum course;

(b)  teaching, program development, authorship of
textbooks, or similar activities that are determined by the board
to be equivalent to obtaining continuing education, up to one-
half of an individual's continuing education credit requirement;

(c)  service as a member of the experience review
committee, or the technical advisory panel, if approved by the
board and offered in accordance with AQB standards as a:

(i)  practicum course under this Subsection (3)(a); or
(ii)  course under this Subsection (3)(b); and
(d)  completion of any course that:
(i)  meets the continuing education objectives of increasing

the licensee's knowledge, professionalism, and ability to protect
and serve the public; and

(ii)  is taught outside the state of Utah.

R162-2g-307d.  Instructor Certification for Pre-licensing
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Education.
(1)  To certify as a pre-licensing education instructor, an

individual shall:
(a)  evidence that the applicant meets the character and

competency requirements outlined in Subsection R162-2g-
302(2)-(3);

(b)  submit a completed application as provided by the
division;

(c)  demonstrate knowledge of the subject matter to be
taught as evidenced by:

(i)  a minimum of five years active experience in
appraising;

(ii)  college or other appropriate courses specific to the
topic proposed to be taught; or

(iii)  other experience, education, or credentials acceptable
to the board;

(d)  evidence having passed an examination designed to test
knowledge of the subject matter proposed to be taught;

(e)  if the individual proposes to teach a course in USPAP,
evidence that the individual is an AQB-certified USPAP
instructor; and

(f)  pay a nonrefundable application fee.
(2)  A pre-licensing instructor certification is valid for 24

months from the date of issuance.
(3)  To renew a pre-licensing instructor certification, an

individual shall:
(a)  submit a completed application, as provided by the

division;
(b)  evidence having taught at least 20 hours of in-class

instruction in certified course(s) during the preceding term of
certification;

(c)  evidence having attended a real estate instructor
development workshop sponsored or approved by the division
during the preceding two years; and

(d)  pay a nonrefundable application fee.
(4)(a)  To reinstate an expired pre-licensing instructor

certification within 30 days following the expiration date, an
individual shall:

(i)  comply with this Subsection (3); and
(ii)  pay a nonrefundable late fee.
(b)  To reinstate an expired pre-licensing instructor

certification after 30 days and within three months following the
expiration date, an individual shall:

(i)  comply with this Subsection (3);
(ii)  pay a nonrefundable reinstatement fee; and
(iii)  submit proof of having completed six classroom hours

of education related to real estate appraisal or teaching
techniques.

(c)  After a pre-licensing instructor certification has been
expired for three months, an individual is required to apply as an
original applicant and obtain a new certification.

(5)  A certified instructor shall inform the division within
10 calendar days of:

(a)  being convicted for a criminal offense, with the
exception of a class C misdemeanor; or

(b)  entering a plea in abeyance, diversion agreement, or
other agreement that holds a criminal charge in suspense, except
as to a class C misdemeanor.

R162-2g-307e.  Instructor Certification for Continuing
Education.

(1)  A continuing education course that is required to be
certified shall be taught by a certified instructor.

(2)  To obtain a continuing education instructor
certification, and individual shall, at least 30 days prior to the
date on which instruction is proposed to begin:

(a)  evidence that the applicant meets the character and
competency requirements outlined in Subsection R162-2g-
302(2)-(3);

(b)  submit a completed application form, as provided by
the division;

(c)  evidence:
(i)  at least three years of full-time experience in the course

subject;
(ii)  college-level education related to the course subject;

or
(iii)  a combination of experience and education acceptable

to the division;
(d)  evidence:
(i)  at least 12 months of full-time teaching experience;
(ii)  part-time teaching experience equivalent to 12 months

of full-time teaching experience; or
(iii)  attendance at the division's Instructor Development

Workshop;
(e)  provide a signed statement agreeing to allow the

instructor's courses to be randomly audited on an unannounced
basis by the division or its representative;

(f)  provide a signed statement agreeing not to market
personal sales products;

(g)  provide any other information the division requires;
and

(h)  pay a nonrefundable application fee.
(3)  A continuing education instructor certification is valid

for two years.
(4)  To renew a continuing education instructor

certification, an individual shall, prior to the date of expiration:
(a)  submit a completed renewal application, as provided

by the division;
(b)(i)  evidence having taught a minimum of 12 continuing

education credit hours during the past term of certification; or
(ii)  provide a written explanation outlining the reason for

not meeting the requirement having taught 12 continuing
education credit hours and provide evidence satisfactory to the
division that the applicant maintains an appropriate level of
expertise; and

(c)  pay a nonrefundable renewal fee.
(5)(a)  To reinstate an expired continuing instructor

certification within 30 days following the expiration date, an
individual shall:

(i)  comply with Subsection (4); and
(ii)  pay a nonrefundable late fee.
(b)  To reinstate an expired continuing instructor

certification after 30 days and within six months following the
expiration date, an individual shall:

(i)  comply with Subsection (4); and
(ii)  pay a nonrefundable reinstatement fee;
(c)  After a continuing instructor certification has been

expired for six months, an individual is required to apply as an
original applicant and obtain a new certification.

R162-2g-308.  Application for a Six-Month Temporary
Permit.

(1)  A non-resident of this state who is licensed or certified
in another state and who wishes to apply for a six-month
temporary permit to perform one or more specific appraisal
assignments in Utah shall:

(a)  evidence that each specific appraisal assignment is
covered by a contract to provide appraisals;

(b)  submit an application as provided by the division and
including the following:

(i)  name of the client;
(ii)  specific property address(es) to be appraised;
(iii)  type(s) of property being appraised; and
(iv)  estimated time to complete each assignment;
(c)  complete and submit a qualifying questionnaire as

provided by the division;
(d)  sign an irrevocable consent to service authorizing the

division to receive service of any lawful process on behalf of the
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applicant in any non-criminal proceeding arising out of the
applicant's practice as an appraiser in this state;

(e)  pay a nonrefundable application fee in the amount
established by the division; and

(f)  provide the starting date of the appraisal assignment for
which the temporary permit is being sought.

(2)(a)  A non-resident is limited to two temporary permits
per calendar year, each of which may be extended one time for
an additional six-month period if the assignment(s) for which
the permit is issued have not been completed within the original
six-month term of the temporary permit.

(b)  A temporary permit may be extended by submitting the
forms required by the division.

R162-2g-310.  Application for Licensure or Certification
Through Reciprocity.

An individual who is licensed or certified as an appraiser
by another state may be licensed or certified in Utah by
reciprocity on the following conditions:

(1)  The applicant shall provide evidence that:
(a)  the state in which the applicant is licensed requires

appraisal pre-licensing education that is:
(i)  approved by that state; and
(ii)  substantially equivalent in number to the hours

required for the license or certification for which the applicant
is applying in Utah;

(b)  the applicant's pre-licensing education included either:
(i)  the 15-hour National USPAP Course; or
(ii)  equivalent education as determined through the course

approval program of the AQB; and
(c)  the applicant has passed an examination that has been

approved by the AQB for the license or certification for which
the applicant is applying.

(2)  The applicant shall:
(a)  obtain and study the Utah Real Estate Appraiser

Licensing and Certification Act and the rules promulgated
thereunder; and

(b)  sign an attestation that the applicant understands and
will abide by both the statute and the rules.

(3)  If the applicant resides outside of the state of Utah, the
applicant shall sign an irrevocable consent to service authorizing
the division to receive service of any lawful process on behalf of
the applicant in any noncriminal proceeding arising out of the
applicant's practice as an appraiser in this state.

(4)  The board may not issue a license or certification to an
applicant who has been convicted of a criminal offense
involving moral turpitude relating to the applicant's ability to
provide services as an appraiser.

R162-2g-311.  Scope of Authority.
(1)  Trainees.
(a)  An individual who has properly qualified as a trainee

as pursuant to Subsection R162-2g-302 may perform the
following appraisal-related duties:

(i)  participating in property inspections;
(ii)  measuring or assisting in the measurement of

properties;
(iii)  performing appraisal-related calculations;
(iv)  participating in the selection of comparables for an

appraisal assignment;
(v)  making adjustments to comparables; and
(vi)  drafting or assisting in the drafting of an appraisal

report.
(b)  The supervising appraiser shall be responsible to

determine the point at which a trainee is competent to participate
in each of the activities identified in this Subsection (1)(a),
within the following limitations:

(i)  As to the trainee's first 100 inspections of residential
properties:

(A)  the trainee shall be accompanied and supervised by a
state-certified appraiser;

(B)  both the interior and the exterior of the properties shall
be inspected; and

(C)  the appraisal report shall comply with the requirements
of Subsection R162-2g-502a(1)(g).

(ii)  As to the trainee's first 20 inspections of non-
residential properties:

(A)  the trainee shall be accompanied and supervised by a
state-certified general appraiser;

(B)  both the interior and the exterior of the properties shall
be inspected; and

(C)  the appraisal report shall comply with the requirements
of Subsection R162-2g-502a(1)(g).

(c)  A trainee may not:
(i)  solicit or accept an assignment on behalf of anyone

other than:
(A)  the trainee's supervisor; or
(B)  the supervisor's appraisal firm;
(ii)  sign an appraisal report or discuss an appraisal

assignment with anyone other than:
(A)  the appraiser responsible for the assignment;
(B)  state enforcement agencies;
(C)  third parties as may be authorized by due process of

law; and
(D)  a duly authorized professional peer review committee.
(d)  The following are not subject to the scope of authority

limitations of this Subsection (1):
(i)  full-time elected county assessors; and
(ii)  any person performing an appraisal for the purposes of

establishing the fair market value of real estate for the
assessment roll.

(2)  State-licensed appraisers.  In a federally-related
transaction, state-licensed appraisers may appraise:

(a)  non-complex one- to four-residential units having a
transaction value of less than $1,000,000;

(b)  complex one- to four- residential units having a
transaction value of less than $250,000; and

(c)  vacant or unimproved land that is utilized for one- to
four-family purposes, or for which the highest and best use is
one- to four-family purposes, so long as net income
capitalization analysis is not required by the terms of the
assignment.

(3)  State-licensed appraisers and state-certified residential
appraisers may not perform appraisals of the following:

(a)  subdivisions for which:
(i)  a development analysis/appraisal is necessary; or
(ii)  a discounted cash flow analysis is required by the

terms of the assignment; and
(b)  vacant land if the highest and best use of the land is for

five or more one- to four-family units.

R162-2g-502a.  Standards of Conduct and Practice.
(1)  Affirmative duties in general.  A person registered,

licensed, or certified by the division shall:
(a)  if employing an unlicensed assistant who is not

registered as a trainee pursuant to Subsection R162-2g-302:
(i)  actively supervise the unlicensed assistant; and
(ii)  ensure that the assistant performs only clerical duties,

including:
(A)  typing research notes or reports completed by a trainee

or an appraiser;
(B)  taking photographs of properties; and
(C)  obtaining copies of public records;
(b)(i)  except as provided in this Subsection (2)(a), comply

with the current edition of USPAP; and
(ii)  observe the advisory opinions of USPAP;
(c)  in order to authorize another individual to sign an

appraisal report on behalf of the individual who completes the
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report:
(i)  grant authority to the signer in writing;
(ii)  limit the signing authority to a specific property

address;
(iii)  explicitly disclose within the appraisal report that the

signer is authorized by the appraiser to sign the report on the
appraiser's behalf;

(iv)  attach a copy of the written permission required
pursuant to this Subsection (1)(c)(i) to the report; and

(v)  ensure that the signer signs the appraiser's name,
followed by the word "by," and then followed by the signer's
own name;

(d)  if using a digital signature in place of a handwritten
signature, ensure that:

(i)  the software program that generates the digital signature
has a security feature; and

(ii)  no one other than the appraiser has control of the
signature;

(e)  retain a photocopy or other exact copy of each report
as it is provided to the client, including the appraiser's signature;

(f)  analyze and report the sales and listing history of the
subject property for the three years preceding the appraisal if
such information is available to the appraiser from a multiple
listing service, listing agent(s), property owner, or other
verifiable source(s);

(g)(i)  include in each appraisal report a statement
indicating whether or not the subject property was inspected as
part of the appraisal process; and

(ii)  if any inspections were done, include the following
information concerning each inspection:

(A)  the names of all appraisers and trainees who
participated in the inspection;

(B)  whether the inspection was an exterior inspection only
or both an exterior and an interior inspection; and

(C)  the date that the inspection was performed; and
(h)  unless Subsection (2)(b) applies, respond within ten

business days to division notification:
(i)  of a complaint against the individual; or
(ii)  that information is needed from the individual.
(2)  Exceptions.
(a)  An individual is exempt from complying with all

provisions of USPAP when acting in an official capacity as:
(i)  a division staff member or employee;
(ii)  a member of the experience review committee as

appointed and approved by the board;
(iii)  a member of the technical review panel as appointed

and approved by the board;
(iv)  a hearing officer;
(v)  a member of a county board of equalization;
(vi)  an administrative law judge;
(vii)  a member of the Utah State Tax Commission; or
(viii)  a member of the board.
(b)  If a deadline for response under this Subsection (1)(h)

falls on a day when the division is closed, the deadline shall be
extended to the next business day.

(3)  A trainee shall:
(a)  using forms provided by the division, maintain a

separate log of experience hours for each supervising appraiser
with whom the trainee works; and

(b)  include in each log the following information for each
appraisal:

(i)  file number;
(ii)  report date;
(iii)  subject address;
(iv)  client name;
(v)  type of property;
(vi)  report form number or type;
(vii)  number of work hours;
(viii)  description of work performed by the trainee; and

(ix)  scope of the review and supervision of the supervising
appraiser.

(4)  A supervising appraiser shall:
(a)  delegate to a trainee only such duties as the trainee is

authorized to perform under Subsection R162-2g-311(1);
(b)  directly train and supervise the trainee in the

performance of assigned duties by:
(i)  critically observing and directing all aspects of the

appraisal process; and
(ii)  accepting full responsibility for the appraisal and the

contents of the appraisal report;
(c)  personally inspect:
(i)  each property that is appraised with a trainee until the

trainee has performed:
(A)  100 residential inspections as provided in Subsection

R162-2g-311(1)(b)(i); and
(B)  20 non-residential inspections as provided in

Subsection R162-2g-311(1)(b)(ii); and
(ii)  any property for which the appraisal report scope of

work or certification requires appraiser inspection.
(5)  A school shall:
(a)  maintain a record of each student's attendance for a

minimum of five years after the student enrolls;
(b)  display the certification number of all continuing

education courses in advertising and marketing;
(c)  as to each student who provides the school with an

accurate name or license number, bank course completion
information:

(i)  within 10 days after the end of a course offering; and
(ii)  to the database specified by the division; and
(d)  upon request of the division, substantiate any claim

made in advertising or marketing.

R162-2g-502b.  Prohibited Conduct.
(1)  An individual registered, licensed, or certified by the

division may not:
(a)  release to a client a draft report of a one- to four-unit

residential real property;
(b)  release to a client a draft report of a property other than

a one- to four-unit residential real property unless:
(i)  the first page of the report prominently identifies the

report as a draft;
(ii)  the draft report is signed by the appraiser; and
(iii)  the appraiser complies with USPAP in the preparation

of the draft report;
(c)  affix a signature to an appraisal report by means of a

signature stamp; or
(d)  sign a blank or partially completed appraisal report that

will be completed by anyone other than the appraiser who has
signed the report;

(e)  sign an appraisal report containing a statement
indicating that an appraiser has inspected a property if the
appraiser has not inspected the property; or

(f)  split appraisal fees with any person who is not a state-
licensed or state-certified appraiser, except that a supervising
appraiser may pay a trainee reasonable compensation
proportionate to the lawful services actually performed by the
trainee in connection with appraisals.

(2)  A trainee may not:
(a)  solicit a client to address an engagement letter directly

to the trainee; or
(b)  accept payment for appraisal services from anyone

other than:
(i)  the trainee's supervisor; or
(ii)  an appraisal or government entity with which the

trainee is affiliated.
(3)  A supervising appraiser may not:
(a)  sign a report that is completed in response to an

engagement letter that is addressed to a trainee;
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(b)  supervise more than three trainees at one time; or
(c)  sign an appraisal report as the supervising appraiser

without having given adequate supervision to the trainee,
appraiser, or assistant being supervised.

(4)  A state-licensed appraiser may not place a seal on an
appraisal report or use a seal in any other manner likely to create
the impression that the appraiser is a state-certified appraiser.

(5)  A school may not:
(a)  in advertising and marketing:
(i)  make a misrepresentation about any course of

instruction;
(ii)  make statements or implications that disparage the

dignity and integrity of the appraisal profession;
(iii)  disparage a competitor's services or methods of

operation;
(iv)  as to a continuing education course, use language that

indicates division approval is pending or otherwise forthcoming;
or

(b)  attempt by any means to obtain or use the questions on
the state licensure or certification exam unless those questions
have been dropped from the current exam bank.

R162-2g-504.  Administrative Proceedings.
(1)  Formal adjudicative proceedings. An adjudicative

proceeding conducted subsequent to the issuance of a cease and
desist order or other emergency order shall be conducted as a
formal adjudicative proceeding.

(2)  Informal adjudicative proceedings.
(a)  An adjudicative proceeding as to any matter not

specifically designated as requiring a formal adjudicative
proceeding shall be conducted as an informal adjudicative
proceeding.

(b)  A hearing shall be held in an informal adjudicative
proceeding only if required or permitted by the Utah Real Estate
Appraiser Licensing and Certification Act or by these rules.

(3)(a)  A hearing before the board will be held in:
(i)  a proceeding conducted subsequent to the issuance of

a cease and desist order or other emergency order;
(ii)  a case where the division seeks to deny an application

for original or renewed registration, licensure, or certification
for failure of the applicant to meet the criteria of good moral
character, honesty, integrity or truthfulness;

(iii)  a case where the division seeks disciplinary action
pursuant to Sections 61-2g-501 and 502 against a trainee or an
appraiser; and

(iv)  an appeal from an automatic revocation under Section
61-2g-302(2)(d), if the appellant requests a hearing.

(b)  If properly requested by the applicant, a hearing will be
held before the board to consider an application:

(i)  that is denied by the division on the grounds that the
instructor's attestation to upstanding moral character is false;

(ii)  for an initial appraiser license or certification that is
denied by the board on the recommendation of the experience
review committee; and

(iii)  for a temporary permit that is denied by the division
for any reason.

(c)  A hearing is not required and will not be held in the
following informal adjudicative proceedings:

(i)  the issuance, renewal, or reinstatement of a trainee
registration or an appraiser license or certification by the
division;

(ii)  the issuance or renewal of an appraisal course, school,
or instructor certification;

(iii)  the issuance of any interpretation of statute, rule or
order, or the issuance of any written opinion or declaratory order
determining the applicability of a statute, rule or order, when
enforcement or implementation of the statute, rule or order lies
within the jurisdiction of the division; and

(iv)  the denial of renewal or reinstatement of a trainee

registration or an appraiser license or certification for failure to
complete any continuing education required by statute or rule;
and

(v)  the denial of an application for an original or renewed
school, instructor, or course certification on the ground that it
does not comply with the requirements stated in these rules.

(4)(a)  Request for agency action. The following
applications shall be deemed a request for agency action:

(i)  registration as a trainee;
(ii)  licensure or certification as an appraiser;
(iii)  certification of a course, school, or instructor; and
(iv)  issuance of a temporary permit.
(b)  Any other request for agency action shall be in writing,

signed by the requestor, and shall contain the following:
(i)  the names and addresses of all persons to whom a copy

of the request for agency action is being sent;
(ii)  the agency's file number or other reference number, if

known;
(iii)  the date of mailing of the request for agency action;
(iv)  a statement of the legal authority and jurisdiction

under which the agency action is requested, if known;
(v)  a statement of the relief or action sought from the

division; and
(vi)  a statement of the facts and reasons forming the basis

for relief or agency action.
(c)  A complaint against a trainee, an appraiser, or the

holder of a temporary permit requesting that the division
commence an investigation or a disciplinary action is not a
request for agency action.

(5)  Procedures for hearings in informal adjudicative
proceedings.

(a)  All informal adjudicative proceedings shall adhere to
procedures as outlined in:

(i)  Utah Administrative Procedures Act Title 63G, Chapter
4;

(ii)  Utah Administrative Code Rule R151-4 et seq.; and
(iii)  the rules promulgated by the division.
(b)  Except as provided in this Subsection (6)(b), a party is

not required to file a written answer to a notice of agency action
from the division in an informal adjudicative proceeding.

(c)  In any proceeding under this Subsection R162-2g-504,
the board and division may at their discretion delegate a hearing
to an administrative law judge or request that an administrative
law judge assist the board and the division in conducting the
hearing. Any delegation of a hearing to an administrative law
judge shall be in writing.

(d)(i)  Upon the scheduling of a hearing by the division and
at least 30 days prior to the hearing, the division shall, by first
class postage-prepaid delivery, mail written notice of the date,
time, and place scheduled for the hearing, to the respondent at
the address last provided to the division pursuant to Subsection
R162-2g-306b.

(ii)  The notice shall set forth the matters to be addressed
in the hearing.

(e)  Formal discovery is prohibited.
(f)  The division may issue subpoenas or other orders to

compel production of necessary evidence:
(i)  on its own behalf; or
(ii)  on behalf of a party where the party:
(A)  makes a written request;
(B)  assumes responsibility for effecting service of the

subpoena; and
(C)  bears the costs of the service, any witness fee, and any

mileage to be paid to a witness.
(g)  Upon ordering a licensee to appear for a hearing, the

division shall provide to the licensee the information that the
division will introduce at the hearing.

(h)  Intervention is prohibited.
(i)  Hearings shall be open to all parties unless the
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presiding officer closes the hearing pursuant to:
(i)  Title 63G, Chapter 4, the Utah Administrative

Procedures Act; or
(ii)  Title 52, Chapter 4, the Open and Public Meetings Act.
(j)  Upon filing a proper entry of appearance with the

division pursuant to Utah Administrative Code Section R151-4-
110(1)(a), an attorney may represent a party.

(6)  Additional procedures for disciplinary proceedings.
(a)  The division shall commence a disciplinary proceeding

by filing and serving on the respondent:
(i)  a notice of agency action;
(ii)  a petition setting forth the allegations made by the

division;
(iii)  a witness list, if applicable; and
(iv)  an exhibit list, if applicable.
(b)  Answer.
(i)  At the time the petition is filed, the presiding officer,

upon a determination of good cause, may require the respondent
to file an answer to the petition by so ordering in the notice of
agency action.

(ii)  The respondent may file an answer, even if not ordered
to do so in the notice of agency action.

(iii)  Any answer shall be filed with the division no later
than 30 days following the mailing date of the notice of agency
action pursuant to this Subsection (6)(a).

(c)  Witness and exhibit lists.
(i)  Where applicable, the division shall provide its witness

and exhibit lists to the respondent at the time it mails its notice
of agency action.

(ii)  Any witness list shall contain:
(A)  the name, address, and telephone number of each

witness; and
(B)  a summary of the testimony expected from the witness.
(iii)  Any exhibit list:
(A)  shall contain an identification of each document or

other exhibit that the party intends to use at the hearing; and
(B)  shall be accompanied by copies of the exhibits.
(iv)(A)  The presiding officer, upon a determination of

good cause, may require a respondent to file a witness and
exhibit list.

(B)  Failure to comply with a requirement to file a witness
and exhibit list may result in the exclusion of any witness or
exhibit not disclosed.

(d)  Pre-hearing motions.
(i)  Any pre-hearing motion permitted under the

Administrative Procedures Act or the rules promulgated by the
Department of Commerce shall be made in accordance with
those rules.

(ii)  The division director shall receive and rule upon any
pre-hearing motions.

R162-2g-601.  Appendices.
Appendix 1.  Residential Experience Hours Schedule.  The

hours shown in the following schedule shall be awarded to form
appraisals.  Fifteen hours may be added to the hours shown if
the appraisal is a narrative appraisal instead of a form appraisal.

TABLE 1

APPENDIX 1

Property Type                                  Hours that may be
                                               earned
(a) one-unit dwelling, above-grade:
  (i) living area less than 4,000 square
feet, including a site                         5 hours
  (ii) living area 4,000 square
feet or more, including a site                 7.5 hours
(b) multiple one-unit dwellings in
the same subdivision or condominium
project, which dwellings are substantially
similar:
  (i) 1-25 dwellings                           5 hours per

                                               dwelling, up
                                               to a maximum of 30
                                               hours
  (ii) over 25 dwellings                       50 hours maximum
(c) two to four-unit dwelling                  20 hours
(d) employee relocation counsel reports
completed on currently accepted Employee
Relocation Counsel form                        10 hours
(e) residential lot, 1-4 unit                  5 hours
(f) multiple lots in the same subdivision,
which lots are substantially similar
  (i) 1-25 lots                                5 hours per lot,
                                               up to a maximum of
                                               30 hours
  (ii) Over 25 lots                            50 hours maximum
(g) small parcel up to 5 acres                 5 hours
(h) vacant land, 20-500 acres                  20-40 hours, per
                                               board decision
(i) recreational, farm, or timber acreage
suitable for a house site:
  (i) up to 10 acres                           10 hours
  (ii) over 10 acres                           15 hours
(j) all other unusual structures or            5-35 hours, per
acreage which are much larger or more          board decision
complex than typical properties
(k) review of residential appraisals with no
opinion of value developed as part of the
review performed in conjunction with
investigations by government agencies          10-50 hours

Appendix 2.  General Experience Hours Schedule. All
appraisal reports claimed for property types identified in
sections (a) through (k) of the following schedule shall be
narrative appraisal reports. Experience hours listed in this
schedule may be increased by 50% for unique and complex
properties if the applicant notes the number of extra hours
claimed on the appraiser experience log submitted by the
applicant, and if the applicant maintains in the workfile for the
appraisal an explanation as to why the extra hours are claimed.

TABLE 2

APPENDIX 2

Property Type                                  Hours that
                                               may be earned
(a) Apartment buildings:
  (i) 5-100 units                              40 hours
  (ii) over 100 units                          50 hours
(b) hotel or motels:
  (i) 50 units or fewer                        30 hours
  (ii) 51-150 units                            40 hours
  (iii) over 150 units                         50 hours
(c) nursing home, rest home, care facilities:
  (i) fewer than 80 beds                       40 hours
  (ii) over 80 beds                            50 hours
(d) industrial or warehouse building:
  (i) smaller than 20,000 square feet          30 hours
  (ii) larger than 20,000 square feet, single
  tenant                                       40 hours
  (iii) larger than 20,000 square feet, multiple
  tenants                                      50 hours
(e) office buildings:
  (i) smaller than 10,000 square feet          30 hours
  (ii) larger than 10,000 square feet, single
  tenant                                       40 hours
  (iii) larger than 10,000 square feet, multiple
  tenants                                      50 hours
(f) entire condominium projects, using income
approach to value:
  (i) 5- to 30-unit project                    30 hours
  (ii) 31- or more-unit project                50 hours
(g) retail buildings:
  (i) smaller than 10,000 square feet          30 hours
  (ii) larger than 10,000 square feet, single
  tenant                                       40 hours
  (iii) larger than 10,000 square feet, multiple
  tenants                                      50 hours
(h) commercial, multi-unit, industrial,
or other nonresidential use acreage:
  (i) 1 to 99 acres                            20-40 hours
  (ii) 100 acres or more, income approach
  to value                                     50-60 hours
(i) all other unusual structures or assignments
  that are much larger or more complex than    5 to 100 hours per
  the properties described in (a) to (h)       board decision
  herein.
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(j)entire subdivisions or planned unit
developments (PUDs):
  (i) 1- to 25-unit subdivision or PUD         30 hours
  (ii) over 25-unit subdivision or PUD         50 hours
(k) feasibility or market analysis             5 to 100 hours,
                                               each per board
                                               decision, up to a
                                               maximum of 500
                                               hours
(l) farm and ranch appraisals:                 Form     Narrative
  (i) separate grazing privileges or permits   20 hrs   25 hrs
  (ii)  irrigated cropland, pasture
other than rangeland:
    (A) 1 to 10 acres                          10 hrs   15 hrs
    (B) 11-50 acres                            12.5 hrs 20 hrs
    (C) 51-200 acres                           15 hrs   25 hrs
    (D) 201-1000 acres                         25 hrs   40 hrs
    (E)  more than 1000 acres                  40 hrs   50 hrs
  (iii) dry farm:
    (A) 1 to 1000 acres                        15 hrs   25 hrs
    (B) more than 1000 acres                   20 hrs   40 hrs
(m) Improvements on properties other than
a rural residence, maximum 10 hours:
  (i) dwelling                                  5 hrs    5 hrs
  (ii) shed                                     2.5 hrs  2.5 hrs
(n)  cattle ranches
  (i) 0-200 head                               15 hrs   20 hrs
  (ii) 201-500 head                            25 hrs   30 hrs
  (iii) 501-1000 head                          30 hrs   40 hrs
  (iv) more than 1000 head                     40 hrs   50 hrs
(o) sheep ranches
  (i) 0-2000 head                              25 hrs   30 hrs
  (ii) more than 2000 head                     35 hrs   45 hrs
(p) dairy, including all improvements
except a dwelling
  (i) 1-100 head                               20 hrs   25 hrs
  (ii) 101-300 head                            25 hrs   30 hrs
  (iii) more than 300 head                     30 hrs   35 hrs
(q) orchards
  (i) 5-50 acres                               30 hrs   40 hrs
  (ii) more than 50 acres                      40 hrs   50 hrs
(r) rangeland/timber
  (i) 0-640 acres                              20 hrs   25 hrs
  (ii) more than 640 acres                     30 hrs   35 hrs
(s) poultry
  (i) 0-100,000 birds                          30 hrs   40 hrs
  (ii) more than 100,000 birds                 40 hrs   50 hrs
(t) mink
  (i) 0-5000 cages                             30 hrs   35 hrs
  (ii) more than 5000 cages                    40 hrs   50 hrs
(u) fish farm                                  40 hrs   50 hrs
(v) hog farm                                   40 hrs   50 hrs
(w) review of appendix 2 appraisals with
  no opinion of value developed as part
  of the review, performed in conjunction
  with investigations by government agencies   20-100 hours

Appendix 3.  Mass Appraisal Experience Hours Schedule.

TABLE 3

APPENDIX 3

Property Type                                  Hours that
                                               may be earned
(a) one-unit dwelling, above-grade living
  area less than 4,000 square feet:
  (i) exterior inspection, highest and best
  use analysis, data collection only           0.5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              1 hour
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           3.75 hours
(b) one-unit dwelling, above-grade living area
  area 4,000 square feet or more:
  (i) exterior inspection, highest and best
  use analysis, data collection only           0.75 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              1.5 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           5 hours
(c) two to four unit dwelling:
  (i) exterior inspection, highest and best
  use analysis, data collection only           1.5 hours
  (ii) interior and exterior inspection,

  highest and best use analysis, data
  collection only                              3 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           15 hours
(d) commercial and industrial buildings,
  depending on complexity:
  (i) exterior inspection, highest and best use
  analysis, data collection only               1-5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              2-10 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           3-37.5 hours
(e) agricultural and other improvements,
  depending on complexity:
  (i) exterior inspection, highest and best
  use analysis, data collection only           0.5-2.5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              1-5 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           3.75-20 hours
(f) vacant land, depending on complexity:
  (i) inspection, highest and best use
  analysis, data collection only               0.5-2.5 hours
  (ii) inspection, highest and best use
  analysis, data collection, valuation
  analysis, conclusion, report                 2.5-25 hours
  (iii) land segregation (division) analysis
  and processing, no field inspection          0.25 hours
  (iv)land segregation (division) analysis
  and processing, field inspection             0.5 hours
(g) data input and review for experience
  hours claimed under property types(a)
  through (f)                                  0.25 hours
(h) land valuation guideline:
  (i) 25 or fewer parcels                      10 hours
  (ii) 26 to 500 parcels                       30 hours
  (iii) over 500 parcels                       25 additional
                                               hours for each 500
                                               parcels, up to a
                                               maximum of 125
                                               hours
(i) assessment/sales ratio study, data
  collection, verification, sample inspection,
  analysis, conclusion, and implementation:
  (i) base study of 100 reviewed sales         125 hours
  (ii) additional increments of 100 sales      25 additional
                                               hours for each 100
                                               additional sales,
                                               up to a maximum
                                               of 375 hours
(j) multiple regression model,
  development and implementation:
  (i) fewer than 5,000 parcels                 100 hours
  (ii) additional increments of 500 parcels    5 additional hours
                                               for each
                                               additional 500
                                               parcels, up to a
                                               maximum of 375
                                               hours
(k) depreciation study and analysis            100 hours
(l) reviews of "land value in use" in
  accordance with U.C.A. Section 59-2-505:
  (i)office review only                        0.25 hours
  (ii) field review                            0.5 hours
(m) natural resource properties,
  depending on complexity:
  (i) sand and gravel                          7.5-20 hours per
                                               site
  (ii) mine                                    7.5-110 hours
  (iii) oil and gas                            1.65-50 hours per
                                               site
(n) pipelines and gas distribution
  properties, depending on complexity          10-40 hours
(o) telephone and electrics properties,
  depending on complexity                      5-80 hours
(p) airline and railroad properties,
  depending on complexity                      10-80 hours
(q) appraisal review/audit, depending  on complexity            
                  2.5-125 hours
(r) capitalization rate study                  80 hours

KEY:  real estate appraisals, trainee registration, licensing
and certification, administrative procedures
January 2, 2013 61-2g-201(2)(h)
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61-2g-202(1)
61-2g-205(5)(c)

61-2g-401(5)
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R164.  Commerce, Securities.
R164-31.  Administrative Fines.
R164-31-1.  Guidelines for the Assessment of Administrative
Fines.

(A)  Authority and purpose.
(1)  The Division enacts this rule under authority granted

by Sections 61-1-6, 61-1-12, 61-1-14, 61-1-20 and 61-1-24.
(2)  This rule identifies guidelines for the assessment of

administrative fines.  The guidelines should not be considered
all-inclusive but rather are intended to provide factors to be
considered when imposing a fine.

(B)  Guidelines.
(1)  For the purpose of determining the amount of an

administrative fine assessed against a person under the Utah
Uniform Securities Act, the Commission shall consider the
following factors:

(a)  the seriousness, nature, circumstances, extent, and
persistence of the conduct constituting the violation;

(b)  the harm to other persons, including the amount of
investor losses, resulting either directly or indirectly from the
violation;

(c)  any financial benefit, enrichment, commission, fee or
other consideration received directly or indirectly by the person
in connection with the violation;

(d)  cooperation by the person in any inquiry conducted by
the Division concerning the violation, efforts to prevent future
occurrences of the violation, and efforts to mitigate the harm
caused by the violation, including any restitution paid or
disgorgement of ill-gotten gains to persons injured by the acts
of the person;

(e)  the history of previous violations by the person;
(f)  the need to deter the person or other persons from

committing such violations in the future;
(g)  the costs of the Division incurred in investigating and

prosecuting the action; and
(h)  such other matters as justice may require.

KEY:  administrative fines, securities regulation, securities
January 8, 2013 61-1-6

61-1-12
61-1-14
61-1-20
61-1-24
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R270.  Crime Victim Reparations, Administration.
R270-1.  Award and Reparation Standards.
R270-1-1.  Authorization and Purpose.

As provided in Section 63M-7-506 the purpose of this rule
is to provide interpretation and standards for the administration
of crime victim reparations.

R270-1-2.  Funeral and Burial Award.
A.  Pursuant to Subsection 63M-7-511(4)(f), total award

for funeral and burial expenses is $7,000 for any reasonable and
necessary charges incurred directly relating to the funeral and
burial of a victim.  This amount includes transportation of the
deceased.  Allowable expenses in this category may include the
emergency acquisition of a burial plot for victims who did not
previously possess or have available to them a plot for burial.

B.  Transportation of secondary victims to attend a funeral
and burial service shall be considered as an allowable expense
in addition to the $7,000.

C.  Loss of earnings for secondary victims to attend a
funeral and burial service shall be allowed as follows:

1.  Three days in-state
2.  Five days out-of-state
D.  When a victim dies leaving no identifying information,

claims made by a provider cannot be considered.

R270-1-3.  Negligent Homicide and Hit and Run Claims.
A.  Negligent homicide claims shall be considered

criminally injurious conduct as defined in Subsection 63M-7-
502(9).

B.  Pursuant to Subsection 63M-7-502(9)(a), criminally
injurious conduct shall not include victims of hit and run crimes.

R270-1-4.  Counseling Awards.
A.  Pursuant to Subsections 63M-7-502(21) and 63M-7-

511(4)(c), out-patient mental health counseling awards are
subject to limitations as follows:

1.  The reparation officer shall approve a standardized
treatment plan.

2.  The cost of initial evaluation and testing may not exceed
$300 and shall be part of the maximum allowed for counseling.
For purposes herein, an evaluation shall be defined as diagnostic
interview examination including history, mental status, or
disposition, in order to determine a plan of mental health
treatment.

3.  Primary victims of a crime shall be eligible for the lesser
of 25 aggregate individual and/or group counseling sessions or
$2,500 maximum mental health counseling award.

(a)  Parents, children and siblings of homicide victims shall
be considered at the same rate as primary victims for inpatient
and outpatient counseling.

4.  Secondary victims of a crime shall be eligible for the
lesser of 15 aggregate individual and/or group counseling
sessions or $1,250 maximum mental health counseling award.

5.  Extenuating circumstances warranting consideration of
counseling beyond the maximum may be submitted by the
mental health provider when it appears likely that the maximum
award will be reached.

6.  Counseling costs will not be paid in advance but will be
paid on an ongoing basis as victim is being billed.

7.  In-patient hospitalization shall only be considered when
the treatment has been recommended by a licensed therapist in
life-threatening situations.  A direct relationship to the crime
needs to be established. Acute in-patient hospitalization shall
not exceed $600 per day, which includes all ancillary expenses,
and will be considered payment in full to the provider.  Inpatient
psychiatric visits will be limited to one visit per day with
payment for the visit made to the institution at the highest rate
of the individuals providing therapy as set by rule.
Reimbursement for testing costs may also be allowed.  Parents,

children and siblings of homicide victims shall be considered at
the same rate as primary victims for inpatient hospitalization.
All other secondary victims of other crime types are excluded.

8.  Residential and day treatment shall only be considered
when the treatment has been recommended by a licensed
therapist to stabilize the victim's behavior and symptoms.  Only
facilities with 24 hour nursing care or 24 hour on call nursing
care will be compensated for residential and day treatment.
Residential and day treatment shall not be used for extended
care of dysfunctional families and containment placements.  A
direct relationship to the crime needs to be established.
Residential treatment shall not exceed $300 per day and will be
considered payment in full to the provider.  Residential
treatment shall be limited to 30 days, unless there are
extenuating circumstances requiring extended care.  All
residential clients shall receive routine assessments from a
psychiatrist and/or APRN at least once a week for medication
management.  Day treatment shall not exceed $200 per day and
will be capped at $10,000.  These charges will be considered
payment in full to the provider.  Parents, children and siblings
of homicide victims shall be considered at the same rate as
primary victims for residential and day treatment.  All other
secondary victims of other crime types are excluded.

9.  Wilderness programs shall not be covered as an
appropriate treatment modality when considering inpatient
hospitalization, residential or day treatment.

10.  Child sexual abuse victims under the age of 13 who
become perpetrators shall only be considered for mental health
treatment awards directly related to the victimization.
Perpetrators age 13 and over who have been child sexual abuse
victims shall not be eligible for compensation. The CVRA
Board or contracting agency for managed mental health care
shall help establish a reasonable percentage regarding
victimization treatment for inpatient, residential and day
treatment.  Out-patient claims shall be determined by the
Reparation Officer on a case by case basis upon review of the
mental health treatment plan.

11.  Payment for mental health counseling shall only be
made to licensed therapists; or to individuals working towards
a license that provide certified verification of satisfactory
completion of an education and earned degree as required by the
State of Utah Department of Commerce, Division of
Professional and Occupational Licensing, working under the
supervision of a supervisor approved by the Division.  Student
interns otherwise eligible under 58-1-307(1)(b) Exceptions from
licensure, and/or the institution/facility/agency responsible for
the supervision of the student, shall not be eligible for payment
under this rule for counseling services provided by the student.

12.  Payment of hypnotherapy shall only be considered
when treatment is performed by a licensed mental health
therapist based upon an approved Treatment Plan.

13.  The following maximum amounts shall be payable for
mental health counseling:

(a)  up to $130 per hour for individual and family therapy
performed by licensed psychiatrists, and up to $65 per hour for
group therapy;

(b)  up to $90 per hour for individual and family therapy
performed by licensed psychologists and up to $45 per hour for
group therapy;

(c)  up to $70 per hour for individual and family therapy
performed by a licensed master's level therapist or an Advanced
Practice Registered Nurse, and up to $35 per hour for group
therapy.  These rates shall also apply to therapists working
towards a license and supervised by a licensed therapist;

(d)  The above-mentioned rates shall apply to individuals
performing treatment, and not those supervising treatment.

14.  Chemical dependency specific treatment will not be
compensated unless the Reparation Officer determines that it is
directly related to the crime.  The CVRA Board may review
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extenuating circumstance cases.

R270-1-5.  Attorney Fees.
Pursuant to Subsection 63M-7-524(2) attorney fees shall be

made within the reparation award and not in addition to the
award.  If an award is paid in a lump sum, the attorney's fee shall
not exceed 15% of the total award; if payments are awarded on
an ongoing basis, attorney fees will be paid when warrants are
generated but not to exceed 15%. When appeal hearing denials
are overturned, attorney fees shall be calculated only on the
appealed reparation issue.

R270-1-6.  Reparation Awards.
Pursuant to Section 63M-7-503, reparation awards can be

made to victims of violent crime where restitution has been
ordered by the court but appears unlikely the restitution can be
paid within a reasonable time period.  However, notification of
the award will be sent to the courts, prosecuting attorneys,
Board of Pardons or probation and parole counselors indicating
any restitution monies collected up to the amount of the award
will be forwarded to the Crime Victim Reparations Trust Fund.

R270-1-7.  Abortion.
Expenses for an abortion that is permitted pursuant to

Sections 76-7-301 through 76-7-331 shall be eligible for a
reparation award as long as all the requirements of Section 63M-
7-511 have been met.

R270-1-8.  Emergency Awards.
Pursuant to Section 63M-7-522, emergency awards up to

$1000 can be granted.  No time limit is required for filing an
emergency claim.  Processing of emergency claims is three to
five days.

R270-1-9.  Loss of Earnings.
A.  Pursuant to Subsection 63M-7-511(4)(d), the 66-2/3%

of the person's weekly salary or wages is calculated on gross
earnings.

B.  Loss of earnings for primary and secondary victims may
be reimbursed for up to a maximum of twelve (12) weeks work
loss, at an amount not to exceed the maximum allowed per week
by Worker's Compensation guidelines in effect at the time of
work loss.  The Crime Victim Reparations and Assistance Board
may review extenuating circumstances on loss of earnings
claims for the purpose of consideration and authorization of
extensions beyond set limits.

R270-1-10.  Moving, Transportation Expenses.
A.  Pursuant to Subsection 63M-7-511(4)(a), victims of

violent crime who suffer a traumatic experience or threat of
bodily harm are allowed moving expenses up to $1,000.  Board
approval is needed where extenuating circumstances exist.

B.  Transportation expenses up to $1000 are allowed for
crime-related travel including, but not limited to, participation
in court hearings and parole hearings as well as medical or
mental health visits for primary and secondary victims.  The
Board may approve travel expenses in excess of $1000 where
extenuating circumstances exist.

R270-1-11.  Collateral Source.
A.  Crime Victim Reparations Trust Fund monies shall be

used before State Social Services contract monies when
considering out-of-pocket expenses in child sexual abuse cases,
if the individuals qualify as victims.  If the victim qualifies for
Medicaid, the contract monies should be used first.

B.  Crime Victim Reparations Trust Fund monies shall be
used before the Utah Medical Assistance Program funds when
considering allowable benefits for victims of violent crime.

R270-1-12.  Record Retention.
A.  Pursuant to Section 63M-7-501, retention of Crime

Victim Reparations annual report and crime victim case files
shall be as follows:

1.  Annual reports and other statistical information shall be
retained in office for a period of three years and then transferred
to State Archives.

2.  Crime victim case files shall be retained in office as
needed for administrative use.  After closure or denial of a case
file, case file shall be retained in office for one year and then
transferred to State Archives.  Case files will be retained in the
State Records Center for eleven years and then destroyed.

R270-1-13.  Awards.
A.  Pursuant to Section 63M-7-521, when billing from the

providers exceeds the maximum allowed, the Reparation Officer
shall pay the bills by the date of service.  The Reparation Officer
shall solicit input from the victim when making this
determination.  When the services and the billings have
occurred at the same time, the Reparation Officer shall
determine payment on a percentage basis.

R270-1-14.  Essential Personal Property.
A.  Pursuant to Subsection 63M-7-511(4)(h), essential

personal property covers all personal articles necessary and
essential for the health and safety of the victim.

B.  The Reparation Officer may allow up to $5000 for
medically necessary items such as eyeglasses, hearing aids, and
wheelchairs.  The board may approve expenses for medically
necessary items in excess of $5000 where extenuating
circumstances exist.

C.  The Reparation Officer may allow up to $1500 for
essential personal property not included in Subsection (B) such
as burglar alarms, door locks, crime scene cleanup, repair of
walls and broken windows, etc.  The board may approve
expenses for essential personal property in excess of $1500
where extenuating circumstances exist.

R270-1-15.  Subrogation.
Pursuant to Section 63M-7-519, subrogation monies

collected from the perpetrator, insurance, etc., will be placed in
the Crime Victim Reparations Trust Fund and will not be
credited toward a particular victim or claimant award amount.

R270-1-16.  Unjust Enrichment.
A.  Pursuant to Subsection 63M-7-510(1)(d), the following

criteria shall be used when considering claims involving
possible unjust enrichment of an offender:

1.  Unjust enrichment determination shall not be based
solely on the presence of the offender in the household at the
time of the award.

2.  Awards shall not be denied on the basis that the
offender would be unjustly enriched, if the victim cooperates
with investigation and prosecution of the crime and does what
is possible to prevent access by the offender to substantial
compensation.

3.  Payment to third party providers shall be made to
prevent monies intended for victim expenses be used by or on
behalf of the offender.

4.  Collateral resources such as court-ordered restitution
and medical insurance that are available to the victim from the
offender shall be examined.  However, the victim shall not be
penalized for failure of an offender to meet legal obligations to
pay for the cost of the victim's recovery.

5.  Factors to be considered in determining whether
enrichment is substantial or inconsequential include the amount
of the award and whether a substantial portion of the
compensation award will be used directly by or on behalf of the
offender.  If the offender has direct access to a cash award
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and/or if a substantial portion of it will be used to pay for his
living expenses, that portion of the award that will substantially
benefit the offender may be reduced or denied.  When
enrichment is inconsequential or minimal, the award shall not be
reduced or denied.

R270-1-17.  Prescription or Over-the-Counter Medications.
A.  Reimbursement of prescription or over-the-counter

medications used in conjunction with mental health therapy
shall be considered only for the duration of an approved
Treatment Plan.

B.  Reimbursement of prescription or over-the-counter
medications used in conjunction with medical treatment shall be
considered only during the course of treatment by the physician.

C.  Medication management rates shall be limited to a
maximum of $62.50 per thirty minute session.

R270-1-18.  Peer Review Committee.
A.  A volunteer Peer Review Committee may be

established to review issues and/or provide input to Crime
Victim Reparations staff on out-patient mental health counseling
claims.  The composition, duties, and responsibilities of this
Committee shall be defined by the Crime Victim Reparations
and Assistance Board by written internal policy and procedure.

R270-1-19.  Medical Awards.
A.  Pursuant to Subsection 63M-7-511(4)(b), medical

awards are subject to limitations as follows:
1.  All medical costs must be related directly to the

victimization and all treatment must be considered usual and
customary.

2.  The reparation officer reserves the right to audit any and
all billings associated with medical care.

3.  The reparation officer will not pay any interest, finance,
or collection fees as part of the award.

4.a.  If the claimant has no medical insurance or other
collateral source for payment of the victim's medical bill, Crime
Victim Reparations shall pay 70% of billed charges for eligible
medical bills.

b.  If the claimant has medical insurance or another
collateral source for payment of the victim's medical bills, Crime
Victim Reparations shall pay the portion of the eligible medical
bills that the claimant is obligated to pay pursuant to the
insurance agreement.

c.  This subsection (4) does not apply to expenses governed
by R270-1-4 or R270-1-22.

5.  This rule supersedes any other agreements regarding
payment of medical bills by Crime Victim Reparations.

6.  Child endangerment examinations for children that have
been exposed to drugs shall be paid for when the health and
safety of the child is at risk and no other collateral source is
available.  The cost of the exam needs to be an expense incurred
by the victim.  The writing of evidentiary reports and any form
of lab testing shall not be covered as part of the examination.

R270-1-20.  Misconduct.
Pursuant to Subsections 63M-7-502(22) and 63M-7-

512(1)(b) misconduct shall be considered conduct which
contributed to the victim's injury or death or conduct which the
victim could have reasonably foreseen could lead to injury or
death.  In determining whether the victim engaged in
misconduct, the CVR staff shall consider any behavior of the
victim that may have directly or indirectly contributed to the
victim's injury or death including consent, provocation, verbal
utterance, gesture, incitement, prior conduct of the victim or the
ability of the victim to have reasonably avoided the incident
upon which the claim is based.

R270-1-21.  Three Year Limitation.

Pursuant to Subsections 63M-7-506(1)(c) and 63M-7-
525(2) a claim for benefits expires and no further payments will
be made with regard to the claim after three years have elapsed
from the date of application with CVR.  Reparations Officers
may extend claims that have been closed because of the Three
Year Limitation rule if extenuating circumstances exist.

R270-1-22.  Sexual Assault Forensic Examinations.
A.  Pursuant to Subsections 63M-7-502(21) and 63M-7-

511(4)(i), the cost of sexual assault forensic examinations for
gathering evidence and providing treatment may be paid by
CVR in the amount of $300.00 without photo documentation
and up to $600.00 with a photo examination.  Pursuant to
Section 63M-7-521.5, CVR may also pay for the cost of
medication and 70% of the eligible hospital services and
supplies.  Payment to the hospital or other eligible facility for
the rent or use of an examination room or space for the purpose
of conducting a sexual assault forensic exam shall not exceed
$350.00. The following agency guidelines need to be adhered
to when making payments for sexual assault forensic
examinations:

1.  A sexual assault forensic examination shall be reported
by the health care provider who performs the examination to law
enforcement.

2.  Victims shall not be charged for sexual assault forensic
examinations.

3.  Victims shall not be required to participate in the
criminal justice system or cooperate with law enforcement or
prosecuting attorneys as a condition of being provided a sexual
assault forensic examination or as a condition of payment being
made pursuant to this rule.

4.  The agency may reimburse any licensed health care
facility that provides services for sexual assault forensic
examinations.

5. The agency may reimburse licensed medical personnel
trained to gather evidence of sexual assaults who perform sexual
assault forensic examinations.

6.  CVR may pay for the collection of evidence and not
attempt to prove or disprove the allegation of sexual assault.

7.  A request for reimbursement shall include the law
enforcement case number or be signed by a law enforcement
officer, victim/witness coordinator or medical provider.

8.  The application or billing for the sexual assault forensic
examination must be submitted to CVR within one year of the
examination.

9.  The billing for the sexual assault forensic examination
shall:

a.  identify the victim by name, address, date of birth,
Social Security number, telephone number, patient number;

b.  indicate the claim is for a sexual assault forensic
examination; and

c.  itemize services and fees for services.
10.  All collateral sources that are available for payment of

the sexual assault forensic examination shall be considered
before Crime Victim Reparations Trust Fund monies are used.
Pursuant to Subsection 63M-7-513(5), the Director may
determine that reimbursement for a sexual assault forensic
examination will not be reduced even though a claim could be
recouped from a collateral source.

11.  Evidence will be collected only with the permission of
the victim or the legal guardian of the victim.

12.  Restitution for the cost of the sexual assault forensic
examination may be pursued by CVR.

13.  Payment for sexual assault forensic examinations shall
be considered for the following:

a.  Fees for the collection of evidence, for forensic
documentation only, to include:

i.  history;
ii.  physical; and
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iii.  collection of specimens and wet mount for sperm.
b.  Emergency department services to include:
i.  emergency room, clinic room or office room fee;
ii.  cultures for gonorrhea, chlamydia, trichomonas, and

tests for other sexually transmitted disease;
iii.  serum blood test for pregnancy;
iv.  morning after pill or high dose oral contraceptives for

the prevention of pregnancy; and
v.  treatment for the prevention of sexually transmitted

disease up to four weeks.
14.  The victim of a sexual assault that is requesting

payment by CVR for services needed or rendered beyond the
sexual assault forensic examination needs to submit an
application for compensation to the CVR office.

R270-1-23.  Loss of Support Awards.
A.  Pursuant to Subsection 63M-7-511(4)(g), loss of

support awards shall be covered on death claims only.
B.  Except as provided in Subsection (C), loss of support

awards are available only to minor children of the deceased
victim.  Payment of the award may be made to the parent or
guardian of the minor child on behalf of the minor child.

C.  The Crime Victim Reparations and Assistance Board
may approve loss of support awards to persons who are not
minor children, but were physically and financially dependent
on the deceased victim.

R270-1-25.  Secondary Victim.
Secondary victims who are not primary victims pursuant to

Subsections 63M-7-502(33) and who are traumatically affected
by criminally injurious conduct shall be eligible for
compensation as prescribed by the CVRA Board.  Secondary
victims include only immediate family members (spouse, father,
mother, stepparents, grandparents, child, brother, sister,
stepchild, stepbrother, stepsister, or legal guardian) or other
persons who the Reparation Officer reasonably determines bears
an equally significant relationship to the primary victim.

R270-1-26.  Victim Services.
A.  Pursuant to Subsection 63M-7-506(1)(i), there is

established a Victim Services Grant Program.
B.  For purposes of Subsection 63M-7-506(1)(i),

"sufficient reserve" means enough funds to sustain the operation
of the Crime Victim Reparations program, including
administrative costs and reparations payments, for one year.

C.  The CVRA Board shall annually determine whether a
sufficient reserve exists in the Crime Victim Reparation Fund.
If a sufficient reserve does not exist, the CVRA Board shall not
authorize the Victim Services Grant Program for that year.  If a
sufficient reserve does exist, the CVRA Board may authorize the
Victim Services Grant Program for that year.

D.  When the Victim Services Grant Program is authorized,
the CVRA Board:

1.  shall determine the amount available for the Victim
Services Grant Program for that year;

2.  shall announce the availability of grant funds through a
request for proposals or other similar competitive process
approved by the Board; and

3.  may establish funding priorities and shall include any
priorities in the announcement of grant funds.

E.  Requests for funding shall be submitted on a form
approved by the CVRA Board.

F.  The CVRA Board shall establish a process to review
requests for funding and shall make final decisions regarding the
approval, modification, or denial of requests for funding.  The
CVRA Board may award less than the amount determined in
Subsection (D)(1).  The decisions of the CVRA Board may not
be appealed.

G.  All awards shall be for a period of not more than one

year.  An award by the CVRA Board shall not constitute a
commitment for funding in future years.  The CVRA Board may
limit funding for ongoing projects.

H.  Award recipients shall submit quarterly reports to the
Crime Victim Reparations and Assistance Board on forms
established by the Director.  The CVR staff shall monitor all
victim services grants and provide regular reports to the CVRA
Board.

R270-1-27.  Nontraditional Cultural Services.
Cultural services rendered in accordance with recognized

spiritual or religious methods of healing, legally available in the
state of Utah, may be considered for payment.  Since a
reasonable and customary schedule of charges has not been
established, the reparation officer may require the following:  a
written itemized description of each procedure, function and/or
activity performed and an explanation of its benefit to the
victim; the location and time involved to perform such services;
and a summary of qualifications and experience which allows
the service provider to perform the services.  Services shall be
requested in lieu of traditional treatment methods.  Awards shall
be deducted from the claimant's outpatient mental health award
and shall remain within the allowed limits set upon that benefit.
The fund will not pay for intoxicating or psychotropic
substances unless prescribed by a medical practitioner licensed
to do so.  Claim will be denied if no healing benefit can be
identified.

KEY:  victim compensation, victims of crimes
January 7, 2013 63M-7-501 et seq.
Notice of Continuation June 29, 2011
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R270.  Crime Victim Reparations, Administration.
R270-2.  Crime Victim Reparations Adjudicative
Proceedings.
R270-2-1.  Contested Determinations.

Pursuant to Section 63M-7-515(1), the Director shall
review contested determinations by a reparation officer or
designate the CVRA Board to review the contested
determination.  The Director will keep the CVRA Board
apprised of all contested determinations.  The decision of the
Director or the CVRA Board is final and may not be appealed.

R270-2-2.  Three Year Limitation.
Pursuant to 63M-7-506(1) and 63M-7-525(2) any right to

contest a determination of eligibility or of a benefit by a
reparation officer shall expire three years from the date of
application with the UOVC office.  The Director may extend the
right to contest a determination after the three year expiration
rule if extenuating circumstances exist or if the claim has already
been extended by a reparation officer pursuant to R270-1-21.

KEY:  appellate procedures, administrative procedures
January 7, 2013 63G-3
Notice of Continuation June 29, 2011
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R277.  Education, Administration.
R277-502.  Educator Licensing and Data Retention.
R277-502-1.  Definitions.

A.  "Accredited" means a Board-approved educator
preparation program accredited by the National Council for
Accreditation of Teacher Education (NCATE), the Teacher
Education Accreditation Council (TEAC) or the Council for
Accreditation of Educator Preparation (CAEP).

B.  "Accredited school" for purposes of this rule, means
public or private school that meets standards essential for the
operation of a quality school program and has received formal
approval through a regional accrediting association.

C.  "Authorized staff" for purposes of this rule means an
individual designated by the USOE or an LEA and approved by
the USOE and who has completed CACTUS training.

D.  "Board" means the Utah State Board of Education.
E. "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators. The file includes
information such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history; and
(5)  a record of disciplinary action taken against the

educator.
F.  "ESEA subject" means English, reading or language

arts, mathematics, science, foreign languages, civics and
government, economics, arts, history, and geography under the
Elementary and Secondary Education Act (ESEA).

G.  "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

H.  "Letter of Authorization" means a designation given to
an individual for one year, such as an out-of-state candidate or
individual pursuing an alternative license, who has not
completed the requirements for a Level 1, 2, or 3 license or who
has not completed necessary endorsement requirements and who
is employed by an LEA.

I.  "Level 1 license" means a Utah professional educator
license issued upon completion of a Board-approved educator
preparation program or an alternative preparation program, or to
an applicant that holds an educator license issued by another
state or country that has met all ancillary requirements
established by law or rule.

J.  "Level 2 license" means a Utah professional educator
license issued after satisfaction of all requirements for a Level
1 license and:

(1)  satisfaction of requirements under R277-522 for
teachers whose employment as a Level 1 licensed educator
began after January 1, 2003 in a Utah public LEA or accredited
private school;

(2)  at least three years of successful education experience
in a Utah public LEA or accredited private school or one year of
successful education experience in a Utah public LEA or
accredited private school and at least three years of successful
education experience in a public LEA or accredited private
school outside of Utah;

(3)  additional requirements established by law or rule.
K.  "Level 3 license" means a Utah professional educator

license issued to an educator who holds a current Utah Level 2
license and has also received National Board Certification or a
doctorate in education or in a field related to a content area in a
unit of the public education system or an accredited private
school, or holds a Speech-Language Pathology area of
concentration and has obtained American Speech-Language
hearing Association (ASHA) certification.

L.  "License areas of concentration" means designations to

licenses obtained by completing a Board-approved educator
preparation program or an alternative preparation program in a
specific area of educational studies to include the following:
Early Childhood (K-3), Elementary (K-6), Elementary (1-8),
Middle (still valid, but not issued after 1988, 5-9), Secondary
(6-12), Administrative/Supervisory (K-12), Career and
Technical Education, School Counselor, School Psychologist,
School Social Worker, Special Education (K-12), Preschool
Special Education (Birth-Age 5), Communication Disorders,
Speech-Language Pathologist, Speech-Language Technician.
License areas of concentration may also bear endorsements
relating to subjects or specific assignments.

M.  "License endorsement (endorsement)" means a
specialty field or area earned through completing required
course work established by the USOE or through demonstrated
competency approved by the USOE; the endorsement shall be
listed on the Professional Educator License indicating the
specific qualification(s) of the holder.

N.  "Professional learning plan" means a plan developed by
an educator in collaboration with the educator's supervisor
consistent with R277-500 detailing appropriate professional
learning activities for the purpose of renewing the educator's
license.

O.  "Renewal" means reissuing or extending the length of
a license consistent with R277-500.

P. "State Approved Endorsement Program (SAEP)" means
a plan in place developed between the USOE and a licensed
educator to direct the completion of endorsement requirements
by the educator consistent with R277-520-11.

Q.  "USOE" means the Utah State Office of Education.

R277-502-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, by Section 53A-6-104
which gives the Board power to issue licenses, and Section
53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  This rule specifies the types of license levels and
license areas of concentration available and procedures for
obtaining a license, required for employment as a licensed
educator in the public schools of Utah.  The rule provides a
process of criteria for educators whose licenses have lapsed and
return to the teaching profession.  All licensed educators
employed in the Utah public schools shall be licensed consistent
with this rule in order for the district to receive full funding
under Section 53A-17a-107(2).

R277-502-3. Program Approval.
A.  The Board shall accept educator license

recommendations from educator preparation programs that have
applied for Board approval and have met the requirements
described in this rule and the Standards for Program Approval
established by the Board in R277-504, R277-505, or R277-506
as determined by USOE.

B.  The Board, or its designee, shall establish deadlines and
uniform forms and procedures for all aspects of licensing.

C.  To be approved for license recommendation the
educator preparation program shall:

(1)  be accredited;
(2)  have a physical location in Utah where students attend

classes or if the program provides only online instruction:
(a)  the program's primary headquarters shall be located in

Utah and
(b)  the program shall be licensed to do business in Utah

through the Utah Department of Commerce;
(3)  include coursework designated to ensure that the

educator is able to meet the Utah Effective Teaching Standards
and Educational Leadership Standards established in R277-530;
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(4)  in the case of content endorsements, include
coursework that is, at minimum, equivalent to the course
requirements for the endorsement as established by USOE;

(5)  establish entry requirements designed to ensure that
only high quality individuals enter the licensure program such
as:

(a)  minimum High School/College GPA;
(b)  minimum college entry exam scores (ACT/SAT);
(c)  passing of a basic skills test;
(d)  disposition testing or entrance interview.
(6)  require a USOE-cleared fingerprint background check;

and
(7)  include a student teaching or intern experience that

meets the requirements detailed in R277-504, R277-505, and
R277-506.

D.  USOE representatives shall be a part of the accrediting
team for any Board-approved educator preparation program
seeking to maintain or receive program approval. USOE
representatives shall be responsible for:

(1)  observing and monitoring the accreditation process;
(2)  reviewing of subject specific programs to determine if

the program meets state standards for licensure in specific areas;
(3)  reviewing of program procedures to ensure that Board

requirements for licensure are followed;
(4)  reviewing licensure candidate files to determine if

Board requirements for licensure are followed by the program.
E.  Upon receiving formal accreditation approval, a Board-

approved educator preparation program shall prepare a report in
conjunction with USOE for the Board that includes:

(1)  program summary;
(2)  accreditation findings;
(3)  program areas of distinction;
(4)  program enrollment;
(5)  program goals and direction.
F.  New educator preparation programs that seek Board

approval or previously Board-approved educator preparation
programs that seek approval for additional license area
preparation and endorsements shall submit applications to
USOE including:

(1)  information detailing the exact license areas of
concentration and endorsements that the program intends to
award;

(2)  detailed course information, including required course
lists, course descriptions, and course syllabi for all courses that
will be required as part of a program;

(3)  detailed information showing how the required
coursework will ensure that the educator satisfies all standards
in the Utah Effective Teaching Standards and Educational
Leadership Standards established in R277-530 and Professional
Educator Standards established in R277-515;

(4)  information about program timelines and anticipated
enrollment.

G.  Applications for new educator preparation programs
shall be approved by the Board.

H.  Applications for previously Board-approved educator
preparation programs desiring Board approval for additional
license areas and endorsements:

(1)  shall be reviewed and approved by USOE;
(2)  may receive preliminary approval pending Utah State

Board of Regents approval of the new program if the program
is within a public institution.

I.  An educator preparation program seeking accreditation
may apply to the Board for probationary approval not to exceed
two years contingent on the completion of the accreditation
process.

J.  A previously Board-approved educator preparation
program shall submit an annual report to USOE by July 1.  The
report shall include the following:

(1)  student enrollment counts designated by anticipated

license area of concentration and endorsement and
disaggregated by gender and ethnicity;

(2)  information regarding any significant changes to
course requirements or course content;

(3)  the program's response to USOE-identified areas of
concern or areas of focus;

(4)  information regarding any program-determined areas
of concern or areas of focus and the program's planned
response.

K.  The USOE shall provide reporting criteria to Board-
approved educator preparation programs regarding the annual
report and USOE-designated areas of concern or focus by
January 31 annually.

L.  Educator preparation programs that submit inadequate
or incomplete information to the USOE may be placed on a
probationary status by USOE.

M.  Board-approved educator preparation programs on
probationary status that continue to fail to meet requirements
may have their license recommendation status revoked in full or
in part by the Board with at least one year notice.

R277-502-4.  License Levels, Procedures, and Periods of
Validity.

A.  Level 1 License Requirements
(1)  An initial license, the Level 1 license, is issued to an

individual who is recommended by a Board-approved educator
preparation program or approved alternative preparation
program, or an educator with a professional educator license
from another state.

(a)  LEAs and Board-approved educator preparation
programs shall cooperate in preparing candidates for the
educator Level 1 license.  The resources of both may be used to
assist candidates in preparation for licensing.

(b)  The recommendation indicates that the individual has
satisfactorily completed the programs of study required for the
preparation of educators and has met licensing standards in the
license areas of concentration for which the individual is
recommended.

(2)  The Level 1 license is issued for three years.
(3)  A Level 1 license holder shall satisfy all requirements

of R277-522, Entry Years Enhancements (EYE) for Quality
Teaching - Level 1 Utah Teachers.

(4)  An educator qualified to teach any ESEA subject shall
be considered Highly Qualified in at least one ESEA subject
prior to moving from Level 1 to Level 2.

(5)  A license applicant who has received or completed
license preparation activities or coursework inconsistent with
this rule may present compelling information and
documentation for review and approval by the USOE to satisfy
the licensing requirements.

B.  Level 2 License Requirements
(1)  A Level 2 license may be issued by the Board to a

Level 1 license holder upon satisfaction of all USOE
requirements for the Level 2 license and upon the
recommendation of the employing LEA.

(2)  The recommendation shall be made following the
completion of three years of successful, professional growth and
educator experience, satisfaction of R277-522, Entry Years
Enhancements (EYE) for Quality Teaching - Level 1 Utah
Teachers, any additional requirements imposed by the
employing LEA, and before the Level 1 license expires.

(3)  A Level 2 license shall be issued for five years and
shall be valid unless suspended or revoked for cause by the
Board.

(4)  The Level 2 license may be renewed for successive five
year periods consistent with R277-500, Educator Licensing
Renewal.

C.  Level 3 License Requirements
(1)  A Level 3 license may be issued by the Board to a
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Level 2 license holder who:
(a)  has achieved National Board Certification; or
(b)  has a doctorate in education in a field related to a

content area in a unit of the public education system or an
accredited private school; or

(c)  holds a Speech-Language Pathology area of
concentration and has obtained American Speech-Language
Hearing Association (ASHA) certification.

(2)  A Level 3 license is valid for seven years unless
suspended or revoked for cause by the Board.

(3)  The Level 3 license may be renewed for successive
seven year periods consistent with R277-500.

(4)  A Level 3 license shall revert to a Level 2 license if the
holder fails to maintain National Board Certification status or
fails to maintain a current Certificate of Clinical Competence
from the American Speech-Language-Hearing Association.

D.  License Renewal Timeline
Licenses expire on June 30 of the year of expiration

recorded on CACTUS and may be renewed any time after
January of the same year.  Responsibility for license renewal
rests solely with the holder.

R277-502-5.  Professional Educator License Areas of
Concentration, and Endorsements and Under-Qualified
Employees.

A.  Unless excepted under rules of the Board, to be
employed in the public schools in a capacity covered by the
following license areas of concentration, a person shall hold a
valid license issued by the Board in the respective license areas
of concentration:

(1)  Early Childhood (K-3);
(2)  Elementary (1-8);
(3)  Elementary (K-6);
(4)  Middle (still valid, and issued before 1988, 5-9);
(5)  Secondary (6-12);
(6)  Administrative/Supervisory (K-12);
(7)  Career and Technical Education;
(8)  School Counselor;
(9)  School Psychologist;
(10)  School Social Worker;
(11)  Special Education (K-12);
(12)  Preschool Special Education (Birth-Age 5);
(13)  Communication Disorders;
(14)  Speech-Language Pathologist;
(15)  Speech-Language Technician.
B.  Under-qualified educators:
(1)  Educators who are licensed and hold the appropriate

license area of concentration but who are working out of their
endorsement area(s) shall request and prepare an SAEP to
complete the requirements of an endorsement with a USOE
education specialist; or

(2)  Letters of Authorization
(a)  LEAs may request from the Board a Letter of

Authorization for educators employed by the local board who
have not completed requirements for areas of concentration or
endorsements.

(b)  An approved Letter of Authorization is valid for one
year.

(c)  Educators may be approved for no more than three
Letters of Authorization throughout their employment in Utah
schools.  Exceptions to the three Letters of Authorization
limitation may be granted by the State Superintendent of Public
Instruction or his designee on a case by case basis following
specific approval of the request by the LEA governing board.
Letters of Authorization prior to the 2000-2001 school year are
not counted in this limit.

(d)  Following the expiration of the Letter of Authorization,
the educator who is still not completely approved for licensing
shall be considered under qualified.

C.  License areas of concentration may be endorsed to
indicate qualification in a subject or content area.  An
endorsement is not valid for employment purposes without a
current license and license area of concentration.

R277-502-6.  Returning Educator Relicensure.
A.  A previously licensed educator with an expired license

may renew an expired license upon satisfaction of the following:
(1)  Completion of criminal background check including

review of any criminal offenses and approval by the Utah
Professional Practices Advisory Commission;

(2)  Employment by an LEA;
(3)  Completion of a one-year professional learning plan

developed jointly by the school principal or charter school
director and the returning educator consistent with R277-500
that also considers the following:

(a)  previous successful public school teaching experience;
(b)  formal educational preparation;
(c)  period of time between last public teaching experience

and the present;
(d)  school goals for student achievement within the

employing school and the educator's role in accomplishing those
goals;

(e)  returning educator's professional abilities, as
determined by a formal discussion and observation process
completed within the first 30 days of employment; and

(f)  completion of additional necessary professional
development for the educator, as determined jointly by the
principal/school and educator.

(4)  Filing of the professional development plan within 30
days of hire;

(5)  Successful completion of required Board-approved
exams for licensure;

(6)  Satisfactory experience as determined by the LEA with
a trained mentor; and

(7)  Submission to the USOE of the completed and signed
Return to Original License Level Application, available on the
USOE Educator Quality and Licensing website prior to June 30
of the school year in which the educator seeks to return.

B.  The Professional Learning Plan is independent of the
License Renewal Point requirements in R277-500-3C.

C.  Returning educators who previously held a Level 2 or
Level 3 license shall be issued a Level 1 license during the first
year of employment.  Upon completion of the requirements
listed in R277-502-6A and a satisfactory LEA evaluation, if
available, the employing LEA may recommend the educator's
return to Level 2 or Level 3 licensure.

D.  Returning educators who taught less than three
consecutive years in a public or accredited private school shall
complete the Early Years Enhancement requirements before
moving from Level 1 to Level 2 licensure.

R277-502-7.  Professional Educator License Reciprocity.
A.  Utah is a member of the Compact for Interstate

Qualification of Educational Personnel under Section 53A-6-
201.

B.  A Level 1 license may be issued to an individual
holding a professional educator license in another state who has
completed preparation equivalent to Board-approved standards
and who has completed Board-approved testing, as required by
R277-503-3.

(1)  If the applicant has three or more continuous years of
previous educator experience in a public or accredited private
school, a Level 2 license may be issued upon the
recommendation of the employing Utah LEA after at least one
year.

(2)  If the applicant has less than three years of previous
educator experience in a public or accredited private school, a
Level 2 license may be issued following satisfaction of the
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requirements of R277-522, Entry Years Enhancements (EYE)
for Quality Teaching - Level 1 Utah Teachers.

R277-502-8.  Comprehensive Administration of Credentials
for Teachers in Utah Schools (CACTUS).

A.  CACTUS maintains public, protected and private
information on licensed Utah educators.  Private or protected
information includes such items as home address, date of birth,
social security number, and any disciplinary action taken against
an individual's license.

B.  A CACTUS file shall be opened on a licensed Utah
educator when:

(1)  the individual initiates a USOE background check, or
(2)  the USOE receives a paraprofessional license

application from an LEA.
C.  The data in CACTUS may only be changed as follows:
(1)  Authorized USOE staff or authorized LEA staff may

change demographic data.
(2)  Authorized USOE staff may change licensing data such

as endorsements, degrees, license areas of concentration and
licensed work experience.

(3)  Authorized employing LEA staff may update data on
educator assignments for the current school year only.

D.  A licensed individual may view his own personal data.
An individual may not change or add data except under the
following circumstances:

(1)  A licensed individual may change his demographic
data when renewing his license.

(2)  A licensed individual shall contact his employing LEA
for the purpose of correcting demographic or current educator
assignment data.

(3)  A licensed individual may petition the USOE for the
purpose of correcting any errors in his CACTUS file.

E.  Individuals currently employed by public or private
schools under letters of authorization or as interns are included
in CACTUS.

F.  Individuals working in LEAs as student teachers are
included in CACTUS.

G.  Designated individuals have access to CACTUS data:
(1)  Training shall be provided to designated individuals

prior to granting access.
(2)  Authorized USOE staff may view or change CACTUS

files on a limited basis with specific authorization.
(3)  For employment or assignment purposes only,

authorized LEA staff members may access data on individuals
employed by their own LEA or data on licensed individuals who
do not have a current assignment in CACTUS.

(4)  Authorized LEA staff may also view specific limited
information on job applicants if the applicant has provided the
LEA with a CACTUS identification number.

(5)  CACTUS information belongs solely to the USOE.
The USOE shall make the final determination of information
included in or deleted from CACTUS.

(6)  CACTUS data consistent with Section 63G-2-301(1)
under the Government Records Access and Management Act are
public information and shall be released by the USOE.

R277-502-9.  Professional Educator License Fees.
A.  The Board shall establish a fee schedule for the

issuance and renewal of licenses and endorsements consistent
with 53A-6-105.  All endorsements to which the applicant is
entitled may be issued or renewed with the same expiration date
for one licensing fee.

B.  A fee may be charged for a valid license to be reprinted
or for an endorsement to be added.

C.  All costs for testing, evaluation, and course work shall
be borne by the applicant unless other arrangements are agreed
to in advance by the employing LEA.

D.  Costs to review nonresident educator applications may

exceed the cost to review resident applications due to the
following:

(1)  The review is necessary to ensure that nonresident
applicants' training satisfies Utah's course and curriculum
standards.

(2)  The review of nonresident licensing applications is
time consuming and potentially labor intensive;

(3)  Differentiated fees shall be set consistent with the time
and resources required to adequately review all applicants for
educator licenses.

KEY:  professional competency, educator licensing
January 7, 2013 Art X Sec 3
Notice of Continuation August 14, 2012 53A-6-104

53A-1-401(3)
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R277.  Education, Administration.
R277-509.  Licensure of Student Teachers and Interns.
R277-509-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Cooperating teacher" means a licensed teacher

employed by an LEA who is qualified to directly supervise a
student teacher or intern during the period the student teacher or
intern is assigned to the LEA.

C.  "Intern" means a teacher education student, who, in an
advanced stage of preparation, usually as a culminating
experience, may be employed in a school setting for a period of
up to one year and receive salary proportionate to the service
rendered.  An intern is supervised primarily by the school
system but with a continuing relationship with college personnel
and following a planned program designed to produce a
demonstrably competent professional.

D.  "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

E.  "Student teacher" means a college student preparing to
teach who is assigned a period of guided teaching during which
the student assumes increasing responsibility for directing the
learning of a group or groups of students over a period of time.

R277-509-2.  Authority and Purpose.
A.  This rule is authorized under Article X, Section 3 of the

Utah Constitution which vests general authority and supervision
of public education in the Board, Sections 53A-6-104(1) which
permit the Board to issue licenses for educators, Section 53A-6-
401(3) which directs the Utah State Office of Education to
establish a procedure for obtaining and evaluating relevant
information about license applicants, and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to specify the procedure
under which the Board issues licenses to student teachers and
interns.

R277-509-3.  Issuing Licenses.
A.  The Board shall issue Student Teacher or Intern

licenses to students enrolled in teacher preparation programs.
B.  The Board shall provide a process for timely review by

UPPAC of background check information and shall provide
adequate due process for student teachers and interns in the
licensing process.

(1)  The Utah Professional Practices Advisory Commission
(UPPAC) shall receive and review background information
about student teachers and interns.

(2)  Student teachers and interns shall have student teacher
licenses issued by the Board prior to assignment in public
schools.

(3)  UPPAC shall review student teacher license
applications and make recommendations for their approval by
the Board.

(4)  UPPAC shall not recommend student teachers or
interns to complete student teaching or intern assignments while
student teachers or interns are under court supervision of any
kind.

(5)  Teacher preparation programs may allow student
teachers or interns not approved by UPPAC to complete student
teaching or intern hours only if the university provides a
constant supervisor for the student teacher's or intern's work in
the public schools.

C.  A license is issued only to student teachers or interns
assigned to elementary, middle, or secondary schools under
cooperating teachers for part of their preparation program.  A
supervising administrator must be permanently assigned to the
building to which an intern is assigned.

D.  A Student Teacher or Intern license is valid only in the
LEA specified and for the period of time indicated on the
license.

R277-509-4.  LEA Requirements.
A.  An LEA may not accept or assign student teachers or

interns who do not possess a Utah Student Teacher or Intern
license.  The service of persons so assigned is not recognized by
the Board as fulfilling an intern or student teaching requirement
for licensure.

B.  It is the responsibility of the LEA to verify that
potential student teachers or interns are appropriately licensed.

KEY:  student teachers, interns, teacher preparation
programs
January 7, 2013 Art X Sec 3
Notice of Continuation October 5, 2012 53A-6-104(1)

53A-1-401(3)
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R305.  Environmental Quality, Administration.
R305-7.  Administrative Procedures.
R305-7-101.  Scope of Rule and Purpose of Parts.

(1)  This rule governs all adjudicative procedures
conducted under the authority of the Environmental Quality
Code, Utah Code Ann. Title 19.  This rule does not govern the
proceedings that result in an initial determination by the
Director, including the issuance of the initial determination
itself.

(2)  (a)  Part 1 of this Rule (R305-7-101 through 113)
applies to all adjudications before the agency.  It addresses
general and preliminary matters.

(b)  Part 2 of this Rule (R305-7-201 through 217) applies
to permit review adjudicative procedures.  These procedures are
governed by Section 19-1-301.5.

(c)  Part 3 of this Rule (R305-7-301 through 320) applies
to adjudicative procedures that are not permit review
adjudicative procedures.  These procedures are governed by
Section 19-1-301.

(e)  Part 4 of this Rule (R305-7-401 through 403) addresses
matters initiated by notices of agency action.

(d)  Part 5 of this Rule (R305-7-501 through 503)
addresses declaratory orders and emergency adjudication.

(e)  Part 6 of this Rule (R305-7-601 through 623) addresses
matters relevant to specific statutes.

R305-7-102.  Definitions.
(1)  The following definitions apply to this Rule.  The

definitions in Part 6 of this Rule, e.g., the definition of
"Director," also apply for matters governed by the statutory
provisions specified in that Part.  If the definition in Part 6
differs from the definition in Part 1, the definition in Part 6
controls.

(a)  "Administrative Law Judge" or ALJ means the person
appointed under Section 19-1-301(5) or Section 19-1-301.5(5)
to conduct an adjudicative proceeding.

(b)  "Administrative Proceedings Records Officer" means
a person who receives a record copy of submissions on behalf
of the agency, as specified in R305-7-104.

(c)  "Administrative Record," for purposes of Part 2 of this
Rule, means the record described in Section 19-1-301.5(8)(b)
and upon which a permit review adjudicative proceeding is
conducted.  See also R305-7-209.

(d)  "Days" means calendar days unless otherwise specified.
See also R305-7-105.

(e)  "Director" means the director of one of the divisions
listed in Section 19-1-105(1)(a).  The Director is defined, for
each statute administered by the Department, in Part 6 of this
Rule.

(f)  "Executive Director" means the Executive Director of
the Department of Environmental Quality.

(g)  "Initial Order" means an order that is not a Permit
Order, that is issued by the Director and that is the final step in
the portion of a proceeding that is exempt from the requirements
of UAPA as provided in Section 63G-4-102(2)(k).

(h)  "Notice of Violation" means a notice of violation
issued by the Director that is exempt from the requirements of
UAPA under Section 63G-4-102(2)(k).

(i)  "Part" means the sections of this Rule that are grouped
together by subject matter, e.g., Sections R305-7-501 through
503 are Part 5 of this Rule.

(j)  "Party" is defined in R-305-7-207 for permit review
adjudicative proceedings, and in R305-7-305 for other
proceedings.

(k)  "Permit" means any of the following:
(i)  a permit;
(ii)  a plan;
(iii)  a license;
(iv)  an approval order; or

(v)  another administrative authorization made by a
director.

(l)(i)  "Permit order" means an order issued by the Director
that:

(A)  approves a permit;
(B)  renews a permit;
(C)  denies a permit;
(D)  modifies or amends a permit; or
(E)  revokes and reissues a permit.
(ii)  "Permit order" does not include an order terminating

a permit.
(m)  "Permit review adjudicative proceeding" means a

proceeding to resolve a challenge to a Permit Order.
(n)  "Person" means an individual, trust, firm, estate,

company, corporation, partnership, association, state, state or
federal agency or entity, municipality, commission, or political
subdivision of a state.  "Person" also includes, as appropriate to
the matter, other entities as provided in definitions in the
statutes specified in the Department of Environmental Quality
Code, Title 19, and in rules promulgated thereunder.

(o)  "Rule" means this Rule R305-7, Administrative
Procedures for the Department of Environmental Quality, unless
otherwise specified.

(p)  "UAPA" means the Utah Administrative Procedures
Act, Utah Code Ann. Title 63G, Chapter 4.

(2)(a)  Ordinarily, administrative proceedings under the
Environmental Quality Code are decided by the Executive
Director based on a proceeding conducted by and recommended
decision prepared by an Administrative Law Judge.  In the event
governing law specifies that another person or entity conduct a
proceeding in the place of an Administrative Law Judge, the
term "Administrative Law Judge" shall mean the person or
entity serving in that function.  In the event governing law
specifies that another person or entity make final determinations
regarding dispositive actions, the term "Executive Director"
shall mean the person or entity who makes that final decision.

(b)  Nothing in this provision R305-7-102(2) authorizes the
appointment of a person or entity other than an administrative
law judge to conduct an adjudicative proceeding.  Nothing in
this provision R305-7-102(2) authorizes the appointment of a
person or entity other than the Executive Director to make a
final determination regarding an adjudicative proceeding.

R305-7-103.  Form of Submissions.
(1)  All submissions, whether on paper copy or electronic,

shall use 8-1/2 by 11 inch pages, be double-spaced, with each
page numbered, and have one inch margins and 12 point font.
Paper copies of documents submitted under this Rule shall
ordinarily be printed on white paper; double-sided printing is
encouraged but not required.

(2)  Requests for agency action, notices of agency action,
and responses shall include numbered paragraphs.

(3)  The first page of every filing shall contain a caption
that gives the name and file number of the proceeding, the name
of the ALJ if one has been appointed, and the filing date.

(4)  Page limits for motions are specified in R305-7-211
and R305-7-312.  Page limits for briefs on the merits in a permit
review adjudicative proceeding are specified in R305-7-213.
Incorporation by reference of pages from other filings shall
count toward a page limitation.

R305-7-104.  Filing and Service of Notices, Orders and
Other Papers.

(1)  (a)  Filing and service of all papers shall be made by
email except as otherwise provided in this R305-7-104 and in
R305-7-309(2)(b), R305-7-309(7)(b)(ii), and R305-7-313.

(b)  In the event the ALJ determines that it is inappropriate
in a specific case to file and serve all papers by email, the
requirements of R305-7-104(4) will govern.  Those
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requirements may be modified by the ALJ.
(c)  The provisions of R305-7-104(2) will also apply

regardless of whether filing and service are done by email
(R305-7-104(3)) or by traditional service methods (R305-7-
104(4)).

(d)  A party seeking to have filing and service requirements
governed by R305-7-104(4), such as a person who does not
have access to email, shall file and serve that request as provided
in R305-7-104(4).  Once a request to proceed under R305-7-
104(4) is filed and served, the provisions of that section shall
apply to all future filing and service unless otherwise ordered by
the ALJ.

(2)  General Provisions Governing Filing and Service.
(a)  Every submission shall be filed with:
(i)  the ALJ or, if no ALJ has been appointed, the Director;

and
(ii)  the Administrative Proceedings Records Officer.
(b)  In addition, every submission shall be served upon:
(i)  the Director, if a submission is not filed with the

Director under paragraph (2)(a)(i);
(ii)  the assistant attorney general representing the Director;
(iii)  the permittee or the person who was the recipient of

the Permit Order, or other order or notice of violation being
challenged;

(iv)  any other party.
(c)  A person, other than the Director, who is represented

by an attorney or other representative, as provided in R305-7-
106, shall be served through the attorney or other representative.

(d)  Every submission shall include a certificate of service
that shows the date and manner of filing with and service on the
persons identified in R305-7-104(2)(a) and (b).

(e)  Service on a regulated person at the person's last
known address in the agency's file shall be deemed to be service
on that person.

(3)  Provisions governing electronic filing and service.
(a)  A submission shall be filed with the Administrative

Proceedings Records Officer by emailing it to
DEQAPRO@utah.gov.

(b)  Filing or service on all other parties shall be by email
at addresses provided by those persons.  If the person filing or
serving the submission is unable, after due diligence, to
determine an email address for a party, the person shall file or
provide service by traditional means, as provided in R305-7-
104(4).

(c)  (i)  A text document served by email shall be submitted
as a searchable PDF document.

(ii)  A person filing a submission may electronically file
and serve a document without a signature if the person indicates
that the document was signed (e.g., "signed by (name)" or "/s/
(name)") and keeps the original on file to be provided if
requested by the ALJ.

(d)  The ALJ may order any other submission to be
provided in a searchable format.

(e)  Large emails (5 Mb or more) may not be accepted by
some email systems.  It shall be the responsibility of a person
sending a large email to ensure that it has been received by all
parties, e.g., by telephoning or by sending a separate notification
email and requesting a response.

(f)  Photographic or other illustration documents filed and
served by email shall be submitted as:

(i)  a PDF document; or
(ii)  a JPEG document.
(g)  Documents that are difficult to file and serve by email

because of their size or form may be filed and served on a CD,
DVD, USB flash drive or other commonly used digital storage
medium.  A document may also be provided in paper form if it
is impracticable to copy the document electronically.  Filing and
service of such documents shall be as provided in R305-7-
104(4).

(h)  A party shall provide a paper copy of any document,
including signed documents, upon request by the ALJ.

(4)  Provisions governing traditional filing and service.
(a)  Filing and service shall be made:
(i)  by United States mail, postage pre-paid;
(ii)  by hand-delivery;
(iii)  by overnight courier delivery; or
(iv)  by the Utah State Building Mail system, if the sender

and receiver are both state employees.
(b)  Documents to be filed with or served on the Director

shall be filed and served at the address specified in Part 6.
(c)  Documents to be filed with the Administrative

Proceedings Records Officer shall be submitted to one of these
addresses:

(i)  By U.S. Mail: Administrative Proceedings Records
Officer, Environment Division, Utah Attorney General's Office,
PO Box 140873, Salt Lake City Utah 84114-0873; or

(ii)  By hand or commercial delivery: Administrative
Proceedings Records Officer, Environment Division, Utah
Attorney General's Office, 195 North 1950 West, Second Floor,
Salt Lake City Utah 84116.

(d)  (i)  Except as provided in R305-7-104(5)(b), a
document that is filed or served by U.S Mail or overnight
delivery service shall be considered filed or served on the date
it is mailed or provided to the overnight delivery service.  A
document that is filed or served by Utah State Building Mail
shall be considered filed or served on the date it is placed in a
Utah State Building Mail bin.

(5)  (a)  A paper, signed original of any Request for
Agency Action, Notice of Agency Action or Petition to
Intervene shall be filed and served as provided in R305-7-
104(2) and (4).

(b)  To be timely, a Request for Agency Action or a
Petition to Intervene must be received by the Director and the
Administrative Proceedings Records Officer as provided in:

(i)  R305-7-203(5) and R305-7-205 (for a request for
agency action filed and served in a permit review adjudicative
proceeding);

(ii)  R305-7-303(5) (for a request for agency action filed
and served in a proceeding other than a permit review
adjudicative proceeding);

(iii)  R305-7-204(2) and R305-7-205 (for a petition to
intervene filed and served in a permit review adjudicative
proceeding); and

(iv)  R305-7-304 (which incorporates the requirements of
R305-7-204(2)) for a petition to intervene filed and served in a
proceeding other than a permit review adjudicative proceeding).

R305-7-105.  Computation and Extensions of Time.
(1)  A business day is any day other than a Saturday,

Sunday or legal State of Utah holiday.
(2)  As provided in R305-7-102, "days" means calendar

days unless otherwise specified.
(3)  Computing time.
(a)  If a period is in calendar days:
(i)  exclude the day of the event that triggers the period;
(ii)  count every day, including intermediate Saturdays,

Sundays, and legal holidays; and
(iii)  include the last day of the period, but if the last day is

a Saturday, Sunday, or legal State of Utah holiday, the period
continues to run until the end of the next day that is not a
Saturday, Sunday, or legal State of Utah holiday.

(b)  If a period is in business days:
(i)  exclude the day of the event that triggers the period;

and
(ii)  count every business day.
(c)  If a document is not filed or served by email, any time

for responding to the document shall be extended by three
business days.  This provision does not apply to a Request for
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Agency Action or a Petition to Intervene.  See R305-7-104(5).
(4)  Date of issuance.
The date of issuance of a Permit Order, a Notice of Agency

Action or other order is the date the document is signed and
dated.

(5)  Extensions of Time.
(a)  The ALJ may approve extensions of any time limits

established by this rule, and may extend time limits adopted in
schedules established under R305-7-308.

(b)  The ALJ may postpone a deadline or, as applicable, a
scheduled conference, oral argument or hearing, upon motion
from the parties, or upon the ALJ's own motion.

(c)  Notwithstanding any other provision in this section,
R305-7-108(2) governs the ALJ's authority to extend time to file
a Request for Agency Action or Petition to Intervene.  See also
the provisions cited in R305-7-108(2).

R305-7-106.  Appearances and Representation.
(1)  A party may be represented:
(a)  by an individual if the individual is the party; or
(b)  by a designated officer or other designated employee

if the party is a person other than an individual.
(2)  Any party may be represented by legal counsel.  An

attorney who is not currently a member in good standing of the
Utah State Bar must present a written or oral motion for
admission pro hac vice made by an active member in good
standing of the Utah State Bar.  Communication with and
service on local counsel shall be deemed to be communication
with and service on the party so represented.

R305-7-107.  Proceeding Conducted by Teleconference or
Other Electronic Means.

(1)  All parties shall be present in person, or through an
authorized representative (see R305-7-106), at an evidentiary
hearing, if applicable.

(2)  A party may participate in oral argument on a
dispositive motion or oral argument on the merits of a permit
review adjudicative proceeding by teleconference or other
electronic means if:

(a)  all other parties stipulate to participation by
teleconference or other electronic means; and

(b)  the ALJ approves the stipulation.
(3)  A party may participate in any other hearing or

conference on a dispositive motion or a hearing on the merits of
a permit review adjudicative proceeding by teleconference or
other electronic means if all other parties stipulate to
participation by teleconference or other electronic means.

R305-7-108.  Modifying Requirements of Rules.
(1)  Except as provided in R305-7-108(2), the requirements

of this Rule may be modified by order of the ALJ for good
cause, provided the modification is not inconsistent with
applicable statutory provisions.

(2)  The following requirements may not be modified:
(a)  the requirements for timely filing a Request for Agency

Action under R305-7-203(5) and 205 for a permit review
adjudicative proceeding;

(b)  the requirements for timely filing a Request for Agency
Action under R305-7-303(5) for a proceeding other than a
permit review adjudicative proceeding;

(c)  the requirements for timely filing a Petition to
Intervene under R305-7-204(2) and 205 for a permit review
adjudicative proceeding; and

(d)  the requirements for timely filing a Petition to
Intervene under R305-7-304 (which incorporates the
requirements of R305-7-204(2)) for a proceeding other than a
permit review adjudicative proceeding.

R305-7-109.  Default.

(1)  The provision controlling default under UAPA,
Section 63G-4-209, governs default under permit review
adjudicative proceedings as well as proceedings under UAPA.
See Section 19-1-301.5(9)(c).

(2)  A default order shall include a statement of the
grounds for default and shall be filed with the Administrative
Proceedings Records Officer and shall be served on all parties.

(3)  A defaulted party may seek to have the default set
aside according to procedures set forth in the Utah Rules of
Civil Procedure.  A motion to set aside a default and any
subsequent order shall be made to the ALJ.

R305-7-110.  Limitation on Authority under Rule.
Nothing in this Rule constitutes a grant of authority for any

person other than the recipient to challenge a Notice of
Violation or to initiate an action to challenge or require the
agency's enforcement either generally or in a specific situation.
See UAPA, Sections 63G-4-102(8) and 63G-4-201(3).

R305-7-111.  No Limitation on Authority to Bring Action.
(1)  Nothing in this Rule shall be read as a limitation either

of the agency's statutory authority to bring an emergency
proceeding or a judicial proceeding under UAPA, Section 63G-
4-502, under the Department of Environmental Quality Code,
Utah Code Ann. Title 19.  It shall also not be read as a
limitation on the procedures the agency may use for an
emergency proceeding under those authorities.

(2)  Failure in this Rule to provide administrative
procedures for an administrative action that is authorized by
statute shall not be read as a limitation of the agency's authority
to bring that action.

R305-7-112.  Procedures Not Addressed.
In the event there are authorities or situations for which

procedures are not prescribed by these rules, the ALJ shall, for
a specific case, identify analogous procedures or other
procedures that will apply.  If the proceeding is conducted under
the authority of Section 19-1-301, it shall be conducted formally
under UAPA.

R305-7-113.  Applicability of UAPA.
(1)  Permit review adjudicative proceedings are exempt

from UAPA except as specifically provided in Section 19-1-
301.5.  See Section 19-1-301.5(3).

(2)  With respect to all other orders:
(a)  Initial Orders and Notices of Violation issued by the

Director are exempt from the requirements of UAPA, as
provided in Section 63G-4-102(2)(k).

(b)  A proceeding to challenge an Initial Order or a Notice
of Violation is subject to the requirements of UAPA.

(3)  Neither UAPA nor this Rule applies to requests for
government records or requests for confidentiality of
government records.  Those matters are governed by the Utah
Government Records Access and Management Act, Sections
63G-2-101 through 901, and by Section 19-1-306.

R305-7-201.  Scope of Rule; Purpose of Part.
Part 2 of this Rule (R305-7-201 through 217) specifies

procedures to be used in a permit review adjudicative
proceeding, as authorized under Section 19-1-301.5.

R305-7-202.  Notice and Comment and Exhaustion of
Remedies.

(1)  As provided in 19-1-301.5(4), if a public comment
period is provided during the permit application process, a
person who challenges a Permit Order, including the permit
applicant, may only raise an issue or argument during the permit
review adjudicative proceeding that:

(a)  the person raised during the public comment period;
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and
(b)  was supported with sufficient information or

documentation to enable the Director to fully consider the
substance and significance of the issue.

(2)  Any supporting materials which are submitted shall be
included in full and may not be incorporated by reference,
unless they are already part of the Administrative Record in the
same proceeding, or consist of state or federal statutes,
regulations or rules, EPA documents of general applicability, or
other generally available reference materials.

(3)  The relevance of and the relevant portions of any
supporting materials included with or incorporated by reference
in comments shall be described with reasonable specificity.

(4)  In preparing a comment response document, the
Director may request that the permit applicant provide
information in response to comments received during the public
comment period.

R305-7-203.  Requests for Agency Action.
(1)  Permit orders may be contested by filing and serving

a written Request for Agency Action as provided in R305-7-
104(5).

(2)  Any Request for Agency Action shall meet all of the
requirements of UAPA, Section 63G-4-201(3)(a) and (3)(b), and
the requirements of Section 19-1-301.5.

(3)  A Request for Agency Action shall be in writing, shall
be signed by the person making the Request for Agency Action,
or by that person's representative, and shall include:

(a)  the names and addresses of all persons to whom a copy
of the request for agency action is being sent;

(b)  the agency's file number or other reference number, if
known;

(c)  the date that the request for agency action was mailed;
(d)  a statement of the legal authority and jurisdiction under

which agency action is requested;
(e)  a statement of the relief or action sought from the

agency; and
(f)  a statement of the facts and reasons forming the basis

for relief or agency action.
(g)  the requestor's name, address and email address, if any;

and
(h)  a statement demonstrating that the person filing the

Request for Agency Action has met the requirements of Section
19-1-301.5(4), which requires that person to have raised the
issues or arguments in the Request for Agency Action during
any public comment period, and to have provided sufficient
information or documentation to enable the director to fully
consider the substance and significance of the issues or
arguments raised.

(4)  It is not sufficient under Section 63G-4-201(3) to file
and serve a general statement of disagreement, a reservation of
rights to serve a request for agency action, or a request to have
the matter heard.

(5)  To be timely, a Request for Agency Action to contest
a Permit Order shall be, within 30 days of the date the Permit
Order being challenged was issued:

(a)  received for filing by the Administrative Proceedings
Records Officer at the address specified in R305-7-104(4)(c) of
this Rule;

(b)  received by the Director at the address specified in Part
6; and

(c)  served as provided in R305-7-104(2), (4) and (5).
(6)  Failure to file a Request for Agency Action within the

period specified in R305-7-104(5) waives any right to contest
the permit order or to seek judicial review.

R305-7-204.  Intervention.
(1)  A person who seeks to intervene in a permit review

adjudicative proceeding under this section shall file and serve:

(a)  a petition to intervene that:
(i)  meets the requirements of Section 63G-4-207(1); and
(ii)  demonstrates that the person is entitled to intervention

under Section 19-1-301.5(7)(c)(ii); and
(b)  a timely request for agency action.
(2)  To be timely, a Petition to Intervene shall, within 30

days after the day on which the Permit Order being challenged
was issued, be:

(a)  received by the Administrative Proceedings Records
Officer at the address specified in R305-7-104(4)(c) of this
Rule;

(b)  received by the Director at the address specified in Part
6;

(c)  served on all other parties as provided in R305-7-
104(4).

R305-7-205.  Extensions of Time for Filing Requests for
Agency Action and Petitions to Intervene.

The time for filing a Request for Agency Action or a
Petition to Intervene may be extended only by stipulation of the
parties and only if such stipulation is received for filing before
the expiration of the time for filing the Request for Agency
Action or Petition to Intervene.

R305-7-206.  Proceedings After a Request for Agency Action
is Filed.

(1)  After a Request for Agency Action has been filed, the
parties are encouraged to meet to attempt to resolve the matter.

(2)  (a)  Any party may at any time file a request for
appointment of an ALJ.  An ALJ will not ordinarily be
appointed until requested by a party, although the Executive
Director may appoint an ALJ at any time.

(b)  A request for appointment of an ALJ shall be filed as
provided in R305-7-104(2)(a), and served as provided in R305-
7-104(2)(b).

(3)  After an ALJ is appointed, the ALJ shall review and
respond to the request for agency action in accordance with
Subsections 63G-4-201(3)(d) and (e).

(4)  Unless otherwise ordered by the ALJ, the Director
shall file and serve the Administrative Record, as provided in
R305-7-209, within 40 days after service of the Notice of
Further Proceedings.

(5)  Any dispositive motion shall be filed within 15 days
after service of the Administrative Record.

(6)  Any issue or argument that could be raised in a
dispositive motion is not waived by failure to file such a motion,
but may be raised during the briefing on the merits.  See R305-
7-212.

R305-7-207.  Parties.
(1)  The following are parties to a permit review

adjudicative proceeding:
(a)  the Director who issued the Permit Order being

challenged in the permit review adjudicative proceeding;
(b)(i)  the permittee; or
(ii)  the person who applied for the permit, if the permit

was denied; and
(c)  a person granted intervention by the ALJ.
(2)  A person who has filed a Petition to Intervene that has

not been denied is not a party, but will be treated as a party for
purposes of this Rule (e.g., for purposes of service, making
motions and settlement) unless otherwise ordered by the ALJ.

R305-7-208.  Conferences, Proceedings and Order.
(1)  The ALJ may hold one or more conferences for the

purposes of:
(a)  identifying and, if possible, narrowing the issues that

will be considered;
(b)  determining whether an issue will be considered
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through a dispositive motion or during the briefing on the
merits;

(c)  establishing schedules for the filing of motions and
briefs;

(d)  considering stipulations of fact or law; and
(e)  considering any other matters.
(2)  The ALJ shall issue an order memorializing any

determinations made about the matters considered in a
conference.

(3)  The ALJ may at any time order a party to make a more
clear statement of the issues the party intends to raise.

(4)  The ALJ may:
(a)  require the parties to submit proposed schedules for the

proceeding; and
(b)  change deadlines and page limits for submissions

established by this Rule.
(5)  The parties may request the ALJ hold a conference for

the purpose of addressing the matters described in R305-7-
208(1).

R305-7-209.  Administrative Record.
(1)  To the extent they relate to the issues and arguments

raised in the Request for Agency Action, the Administrative
Record shall consist of the following items, if they exist:

(a)  the permit application, draft permit, and final permit;
(b)  each statement of basis, fact sheet, engineering review,

or other substantive explanation designated by the Director as
part of the basis for the decision relating to the Permit Order;

(c)  the notice and record of each public comment period;
(d)  the notice and record of each public hearing, including

oral comments made during the public hearing;
(e)  written comments submitted during the public

comment period;
(f)  responses to comments that are designated by the

Director as part of the basis for the decision relating to the
Permit Order;

(g)  any information that is:
(i)  requested by and submitted to the Director; and
(ii)  designated by the Director as part of the basis for the

decision relating to the Permit Order;
(h)  any additional information specified by rule;
(i)  any additional documents agreed to by the parties; and
(j)  information supplementing the record under Section

19-1-301.5(8)(c) or R305-7-210.
(2)  If there has been no notice and comment period for a

Permit Order, information that is submitted with the request for
agency action shall be deemed to be part of the Administrative
Record as shall information submitted in any response to the
request for agency action.

(3)(a)  The Director shall prepare the record by compiling
it in chronological order, numbering each page and preparing an
index.

(b)  The Director shall, within 40 days of service of the
Notice of Further Proceedings, or as otherwise ordered by the
ALJ:

(i)  file and serve an electronic copy of the record in
accordance with the requirements of R305-7-104; or

(ii)  make a paper copy of the record available for review
during normal working hours, and file and serve a copy of the
record's index as provided in R305-7-104.

(4)  Any challenges to the Administrative Record shall be
made by motion within 10 business days of the date the record
or index is served under paragraph (3)(b).

R305-7-210.  Response to Supplemental Information.
If the Administrative Record is supplemented with

additional information as described in R305-7-209(1)(i) or (j),
the other parties may, in response, serve and file additional
information specific to the supplemental information, which

shall also be part of the Administrative Record.  The additional
information may not raise any new matters not raised in the
supplemental information.

R305-7-211.  Motions.
(1)  A motion shall be made in writing, and shall include

the grounds upon which it is based and the relief or order
sought.  A separate memorandum in support of the motion is not
required.

(2)  Any response to a motion shall be filed within 21 days
of service of the motion.

(3)  Any reply to a response to a motion may be filed
within 10 days of service of the response.  A reply shall be
limited to matters raised in the response.

(4)  A motion may not exceed 20 pages.  If a separate
memorandum in support of a motion is filed, the motion and
memorandum together shall not exceed 20 pages.  A response
may not exceed 15 pages. A reply may not exceed ten pages.

(5)  Deadlines and page limits may be modified by order of
the ALJ.

(6)  Any determination by the ALJ that is dispositive shall
be forwarded to the Executive Director in the form of a
recommended decision.

(7)  See also R305-7-206(6) and R305-7-212 regarding
issues and arguments not raised by motion.

R305-7-212.  Challenges to a Petition to Intervene or to
Failure to Preserve an Issue.

(1)  A challenge to a Petition to Intervene under Section
19-1-301.5(7) or to a party's failure to preserve an issue under
Section 19-1-301.5(4) and (6)(c) may be made by motion or
may be made in the parties' briefs on the merits.

(2)  If a challenge under paragraph (1) relies on a
significant portion of the evidence or arguments that must be
considered to make a determination on the merits, the party
making the challenge under paragraph (1) is encouraged to do
so in the brief on the merits.

(3)  The ALJ may defer ruling on a motion under paragraph
(1) until the ALJ makes a decision on the merits of the case if
the ALJ finds that the motion relies on a significant portion of
the evidence or arguments that must be considered to make a
determination on the merits.

R305-7-213.  Procedures for Determination on the Merits.
(1)  Briefs on the merits shall be filed according to a

schedule and with page limits established by the ALJ.  In the
absence of an order otherwise specifying deadlines:

(a)  The Petitioner shall file and serve an Opening Brief of
no more than 30 pages within 30 days after the Director serves
the record or, if a dispositive motion is filed, within 30 days of
the ALJ's determination on, or deferral of, the motion; and

(b)  A responsive brief of no more than 30 pages shall be
filed and served within 30 days after the Petitioner's brief is
served.

(c)  A reply brief of no more than 15 pages may be filed
and served within 15 days after the responsive brief is served.

(d)  If a reply brief is filed, a surreply brief of no more than
five pages may be filed and served within five business days
after the reply brief is served.

(2)  A reply or a surreply brief may not raise any issue that
was not raised in the responsive brief or the reply, respectively.

(3)  The ALJ shall provide an opportunity for oral
argument.  Oral argument shall, at a minimum, be recorded at
the agency's expense using audio recording devices.  The agency
may elect instead to use a court reporter.  If the agency does not
elect to use a court reporter, any participant may request that the
agency use a court reporter for the oral argument, which request
shall be granted by the ALJ provided the requesting person
agrees to bear the cost associated with the request.  Any such
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request shall be submitted to the ALJ at least 10 business days
before the scheduled oral argument.

(4)  The parties may submit comments on the ALJ's
recommended decision to the Executive Director.  Comments
shall not exceed 15 pages, and shall be submitted within ten
business days of the service of the recommended decision.  A
party may file a response to another party's comments, not to
exceed five pages, within five business days of the date of the
service of the comments.

R305-7-214.  Review and Determinations.
The procedures and standards for resolving a permit review

challenge are specified in Section 19-1-301.5; see in particular
paragraphs (8) through (13).

R305-7-215.  Interlocutory Orders.
(1)  Interlocutory review (review by the Executive Director

before a final recommendation made by the ALJ) is not favored.
Ordinarily, a party may challenge an order issued by the ALJ
only after the ALJ has made a final recommended decision.

(2)  A party may file, in accordance with R307-7-104, a
motion for interlocutory review of a non-final ALJ order only if
a ruling that is alleged to be in error could not be corrected
through a challenge to the final recommended decision (e.g., a
ruling denying privileged status to records), or where early
resolution of a material issue may materially advance the
termination of the proceeding.

(3)  The Executive Director's determination to consider a
motion for an interlocutory review is discretionary.

R305-7-216.  Settlement.
The parties may agree to settle all or any portion of an

action at any time during an administrative proceeding through
a settlement agreement, an administrative settlement order, or a
proposed judicial consent decree.  Upon notice by the Director
that there is a proposed settlement that will be subject to a
public comment period, the ALJ shall suspend the
administrative proceeding, in whole or in part, until notified by
the Director or another party that the suspension should be
lifted.  The ALJ may order an update on the status of the
settlement.

R305-7-217.  Stays.
The procedure and standard for obtaining a stay is specified

in Section 19-1-301.5(15).

R305-7-301.  Scope of Rule; Purpose of Part.
Part 3 of this Rule (R305-7-301 through 320) specifies

procedures to be used in adjudicative proceedings that are not
permit review adjudicative proceedings, as authorized by
Section 19-1-301.  For the most part, proceedings under Part 3
of this Rule will be enforcement proceedings and proceedings
to terminate permits.

R305-7-302.  Designation of Proceedings as Formal or
Informal.

(1)  All proceedings to contest an order that is not a Permit
Order, including proceedings to challenge a Notice of Violation
or compliance order, shall be conducted as formal proceedings
except as specifically provided in Part 6 of this Rule.

(2)  The ALJ in accordance with Section 63G-4-202(3)
may convert proceedings that are designated to be formal to
informal and proceedings which are designated as informal to
formal if conversion is in the public interest and rights of all
parties are not unfairly prejudiced.  A decision to use informal
procedures must be approved by the Executive Director.

R305-7-303.  Requests for Agency Action and Contesting an
Initial Order or Notice of Violation.

(1)  A Notice of Violation or an Initial Order may be
contested by filing and serving a written Request for Agency
Action as provided in R305-7-104(5).

(2)  Any Request for Agency Action is governed by and
shall meet all of the requirements of UAPA, Section 63G-4-
201(3)(a) and (3)(b).

(3)  As provided in Section 63G-4-201(3)(a), a Request for
Agency Action shall be in writing and signed by the person
making the Request for Agency Action, or by that person's
representative, and shall include:

(a)  the names and addresses of all persons to whom a copy
of the request for agency action is being sent;

(b)  the agency's file number or other reference number, if
known;

(c)  the date that the request for agency action was mailed;
(d)  a statement of the legal authority and jurisdiction under

which agency action is requested;
(e)  a statement of the relief or action sought from the

agency;
(f)  a statement of the facts and reasons forming the basis

for relief or agency action; and
(4)  A Request for Agency Action shall include the

requestor's name, address and email address, if any.
(5)  To be timely, a Request for Agency Action to contest

an Initial Order or a Notice of Violation shall be received for
filing by the Director and the Administrative Proceedings
Records Officer as specified in R305-7-104(2), (4) and (5)
within 30 days of the issuance of the Initial Order or a Notice of
Violation.  This time may be extended only by stipulation of the
parties and only if such stipulation is received for filing before
the expiration of the time for filing the Request for Agency
Action.

(6)  If a Request for Agency Action is made by a person
other than the recipient of an Initial Order, the Request for
Agency Action shall also include a Petition to Intervene that
meets the requirements of Section 63G-4-207 and R305-7-304.
See R305-7-110, however (limitations on the ability of third
persons to challenge enforcement proceedings).

(7)  (a)  It is not sufficient under Section 63G-4-201(3)(a)
or this rule to file a general statement of disagreement, a
reservation of rights to file a request for agency action, or a
request to have the matter heard.

(b)  If a person files a document challenging a notice of
violation or an order under this Part 3 that does not meet the
requirements of this rule, a party may file a dispositive motion
addressing that inadequacy.  The notice of violation or order
will be final if the Executive Director approves or approves with
modifications the ALJ's recommended order of dismissal.

(8)  Failure to file a Request for Agency Action within the
period specified in R305-7-104(5) waives any right to contest
the Initial Order or to seek judicial review.

R305-7-304.  Intervention.
Proceedings that are not permit review adjudicative

proceedings will not ordinarily be subject to intervention.  See
R305-7-110 regarding intervention in enforcement proceedings.
In the event intervention is appropriate under the specific facts
of the case, the procedures for intervention specified in Part 2,
including the deadlines for filing intervention specified in R305-
7-204(2), shall govern.  This time may be extended only by
stipulation of the parties and the prospective intervenor and only
if such stipulation is received for filing before the expiration of
the time for filing the Petition to Intervene.  The status and
treatment of prospective intervenors in R305-7-207(2), shall
also govern.

R305-7-305.  Parties.
The following persons are parties to an adjudicative

proceeding to resolve a challenge to an Initial Order or Notice
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of Violation:
(1)  the person to whom the Initial Order or Notice of

Violation was directed;
(2)  the Director who issued an Initial Order or Notice of

Violation; and
(3)  any person to whom the ALJ has granted intervention

under R305-7-304.

R305-7-306.  Proceedings After a Request for Agency Action
is Filed.

(1)  After a Request for Agency Action has been filed, the
parties are encouraged to meet to attempt to resolve the matter.

(2)(a)  Any party may at any time file a request for
appointment of an ALJ.  An ALJ will not ordinarily be
appointed until requested by a party, although the Executive
Director may appoint an ALJ at any time.

(b)  A request for appointment of an ALJ shall be filed as
provided in R305-7-104(2)(a), and served as provided in R305-
7-104(2)(b).

(3)  After an ALJ is appointed, the ALJ shall issue a Notice
of Further Proceedings in accordance with Section 63G-4-
201(3)(d) and (e).

R305-7-307.  Procedures for Informal Proceedings.
(1)  Procedures for Informal Proceedings are governed by

Section 63G-4-203 and, except as provided in R305-7-307(4),
this Rule.

(2)  No hearing or other conference is required for an
informal proceeding.  If a hearing is held, the parties shall be
permitted to testify, present evidence and comment on issues.
A hearing may be conducted as a meeting rather than using trial-
type procedures.

(3)  Discovery and intervention are not available in an
informal proceeding.  The ALJ may issue a subpoena or other
order to compel the production of necessary evidence.

(4)  The procedures specified in R305-7-310, 313, 314 and
315 do not apply to informal procedures.

R305-7-308.  Conferences, Proceedings and Order.
(1)  The ALJ may hold one or more conferences for the

purposes of:
(a)  identifying and, if possible, narrowing the issues that

will be considered;
(b)  determining whether an issue will be considered at a

dispositive motion hearing or an evidentiary hearing;
(c)  establishing schedules for disclosures, exchange of

witness lists, and the filing of motions, testimony and pre-
hearing memoranda;

(d)  determining the status of the litigation;
(d)  considering stipulations of fact or law; and
(e)  considering any other pre-hearing matters.
(2)  The ALJ shall issue an order memorializing any

determinations made about the matters considered in a
conference.

(3)  The ALJ may at any time order a party to make a more
clear statement of the issues the party intends to raise at a
hearing.

(4)  The ALJ may:
(a)  require the parties to submit proposed schedules for the

proceeding; and
(b)  change deadlines and page limits for submissions

established by this Rule.
(5)  The parties may request the ALJ hold a conference for

the purpose of addressing the matters described in R305-7-
308(1).

R305-7-309.  Agency Record.
(1)  The final agency record shall consist of an Initial

Record and an Adjudicative Record.

(2)(a)  The Initial Record shall be prepared by the Director
and shall consist of background documents for the matter that
shall be deemed to be authenticated for purposes of the hearing
and motions, and may be introduced as evidence by any party.
The Initial Record is not intended to take the place of discovery
or of the proffer by parties of documentary evidence.

(b)  The Initial Record shall be indexed and compiled in
chronological order.  Each page of the Initial Record shall be
numbered for ease of reference.  A paper and an electronic copy
of the Initial Record shall be filed with the ALJ.  An electronic
copy of the Initial Record shall be filed and served as provided
in R305-7-104(3).  Electronic records shall meet the
requirements for electronic filing and service in R305-7-104(3).

(3)  The Initial Record document index shall include, to the
extent they exist and are relevant to the issues raised in the
Request for Agency Action, any documentation designated by
the Director as part of the basis for issuing the Notice of
Violation or Initial Order.

(4)  Documents other than those specified in R305-7-
309(3) may be included in the Initial Record only upon the
agreement of the parties.  Documents that the parties cannot
agree upon may be submitted in the course of the proceeding.
Failure of a party to object to inclusion of a document in the
Initial Record shall be deemed to be agreement to its inclusion
in the initial record and to its authenticity.

(5)  If many of the documents or large parts of the
documents that would ordinarily constitute the Initial Record
are irrelevant to the issues raised in the proceeding, the Director
may propose a more limited Initial Record.  If a matter involves
a multi-volume document, for example, the Director may
propose to exclude the parts of the permit that are unrelated,
e.g., emergency response requirements if the dispute is about
waste sampling.

(6)  Results of analytical analyses of samples documented
in the Initial Record are deemed to be accurate unless
specifically objected to no later than 15 days before the date the
Director's preliminary witness lists are due.

(7)  Procedure for preparing the Initial Record.
(a)  Unless the ALJ directs otherwise, the Director shall

compile a draft index of documents in the Initial Record,
provide the draft index to the other parties.  The Director shall
allow time for the other parties to comment on the draft index.

(b)  After consideration of the comments, the Director shall
prepare the Initial Record by compiling it in chronological
order, numbering each page and preparing an index.  The
Director shall:

(i)  file and serve an electronic copy of the record in
accordance with the requirements of R305-7-104(3); or

(ii)  make a paper copy of the record available for review
during normal working hours, and file and serve a copy of the
record's index as provided in R305-7-104.

(8)  Any challenges to the Initial Record shall be made by
motion within 10 business days of the date the record or index
is served under paragraph (7)(b).

(9)  The Adjudicatory Record consists of all documents
filed or issued in the proceeding beginning with the Request for
Agency Action.

R305-7-310.  Disclosures and Discovery.
(1)  Informal discovery by agreement of the parties is

preferred.  All parties shall have access to information contained
in the agency's records unless the records are not required to be
disclosed under the Government Records Access and
Management Act, Title 63G, Chapter 2, as modified by Section
19-1-306 of the Utah Environmental Quality Code.

(2)  Formal discovery is allowed in a matter by agreement
of the parties involved in the formal discovery or if so directed
by the ALJ in a formal proceeding.  The ALJ may order formal
discovery when each of the following elements is present:
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(a)  informal discovery is inadequate to obtain the
information required;

(b)  there is no other available alternative that would be less
costly or less burdensome;

(c)  the formal discovery proposed is not unduly
burdensome;

(d)  the formal discovery proposed is necessary for the
parties to properly prepare for the hearing;

(e)  the formal discovery does not seek a party's position
regarding a question of law or about the application of facts to
law that could be addressed in a motion to dismiss or a motion
for summary judgment; and

(f)  the formal discovery proposed will not cause
unreasonable delays.

(3)(a)  Except as otherwise provided in this Section R305-
7-310, the time periods, limitations and other requirements for
discovery in the Utah Rules of Civil Procedure shall apply
unless otherwise ordered by the ALJ after consideration of the
specific formal discovery proposed.

(b)  No initial disclosure shall be required as provided in
Utah Rules of Civil Procedure Rule 26(a)(1)(B) through (D).

(4)  Each party shall provide to the other parties copies of
any documents it intends to introduce as provided in R305-7-
313(1).  This information shall be provided and updated in
accordance with a schedule established in the pre-hearing order.

R305-7-311.  Subpoenas.
(1)  A party requesting an administrative subpoena must

prepare it and submit it to the Administrative Proceedings
Records Officer for the signature of the ALJ.  Each
administrative subpoena form shall have the following statement
prominently displayed on the form:  This Administrative
Subpoena is issued under the authority of the Utah
Administrative Procedures Act, Section 63G-4-205(2).  If you
believe that this subpoena is inappropriate, you may object.  The
standards of Rule 45 of the Utah Rules of Civil Procedure will
be used to determine whether a subpoena is appropriate.  File
any objection with (requestor to insert title and address of ALJ).
See also Utah Admin. Code R305-7-311.

(2)  Service of the subpoena shall be made by the party
requesting it in a manner consistent with Rule 45(b) of the Utah
Rules of Civil Procedure.

(3)  A party or other person served with a subpoena may
file an objection for the reasons specified in the Utah Rules of
Civil Procedure, Rule 45.  In response, the party that served the
subpoena may file a Motion to Compel.  The ALJ shall consider
the Motion to Compel and require compliance with the existing
subpoena, issue a new subpoena on specified conditions, or
quash the subpoena.

R305-7-312.  Motions.
(1)  Motions may be made in writing at or before a hearing,

or orally during a hearing.  Each motion shall include the
grounds upon which it is based and the relief or order sought.
Copies of motions that are not made orally shall be filed and
served in accordance with R305-7-104.  A separate
memorandum in support of the motion is not required.

(2)  A response to a motion, if any, shall be filed within 21
days of service of the motion.

(3)  A reply, if any, may be filed within 10 days of service
of the response.  A reply shall be limited to matters raised in the
response.

(4)  A motion may not exceed 20 pages.  If a separate
memorandum in support of a motion is filed, the motion and
memorandum together shall not exceed 20 pages.  A response
may not exceed 15 pages.  A reply may not exceed 10 pages.

(5)  Deadlines and page limits may be modified by order of
the ALJ.

(6)  When appropriate, parties are encouraged to file

dispositive motions, such as a Motion for Judgment on the
Pleadings, a Motion to Dismiss or a Motion for Summary
Judgment.  Parties are encouraged to file dispositive motions no
later than 45 days prior to the scheduled hearing.  Dispositive
motions shall be prepared in accordance with requirements of
Rule 12 or Rule 56 of the Utah Rules of Civil Procedure, as
appropriate.

R305-7-313.  Pre-hearing Briefs and other Pre-hearing
Submissions.

(1)  At least 30 days before a scheduled hearing, the parties
shall exchange proposed exhibits and thereafter shall meet to
attempt to stipulate to the admission of exhibits.

(2)  At least 14 days before a scheduled hearing, the parties
shall jointly file any stipulation regarding admission of exhibits
and shall file copies of all of its exhibits that are subject to a
stipulation.  Electronic copies of the exhibits, as described in
R305-7-104(3), shall be filed with the ALJ and the
Administrative Proceedings Records Officer, and served on all
other parties.  Electronic and paper copies of the exhibits shall
be served on the Administrative Proceedings Records Officer.

(3)  Unless otherwise ordered by the ALJ, each party may,
but is not required to file, at least 14 days before a scheduled
hearing:

(a)  A pre-hearing brief, limited to 25 pages, not including
exhibits or any statement of facts; and

(b)  Any motions related to the way the hearing will be
conducted, or to the admission of exhibits and other evidence
that will be presented at the hearing.

(4)  A party may object to an exhibit when it is introduced
in a hearing, except that no party may object to:

(a)  the authenticity of a record included in the Initial
Record;

(b)  the accuracy of analytical analysis of samples
documented in the Initial Record, except as provided in R305-7-
309(6).

(5)(a)  Any party may file testimony and evidence using
pre-filed testimony of a witness, unless otherwise ordered by the
ALJ.

(b)  For lengthy or complex proceedings, pre-filed
testimony is preferred and may be required by the ALJ.

(c)  Pre-filed testimony shall be submitted at least 13
business days before a scheduled hearing.

R305-7-314.  Hearings.
(1)  The ALJ shall govern the conduct of a hearing, and

may establish reasonable limits on the length of witness
testimony, cross-examination, oral arguments or opening and
closing statements while affording to all parties the opportunity
to present evidence, argue, respond, conduct cross-examination,
and submit rebuttal evidence.  The ALJ shall also establish the
order of presentation at the hearing.

(2)(a)  All hearings shall, at a minimum, be recorded at the
agency's expense using audio recording devices.  The agency
may elect instead to use a court reporter.

(b)  Any party may request that the agency use a court
reporter for the hearing, which request shall be granted by the
ALJ.  Unless otherwise ordered by the ALJ, the requesting party
shall bear the cost associated with these requests.  Any such
requests shall be submitted to the ALJ at least 10 business days
before the scheduled hearing.

(3)  Evidence.
(a)  Every party to an adjudicative proceeding has the right

to introduce evidence, subject to Section 63G-4-206 and the
Utah Rules of Evidence, to the extent those rules are not
inconsistent with Section 63G-4-206 or this Rule.  The evidence
may be oral or written, real or demonstrative, direct or
circumstantial.

(i)  The ALJ may admit any reliable evidence possessing
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probative value that would be accepted by a reasonably prudent
person in the conduct of his affairs.

(ii)  The ALJ may admit hearsay evidence. however, no
finding of fact may be based solely on hearsay evidence unless
that evidence is admissible under Section 63G-4-206 and, to the
extent it is not inconsistent with that section, the Utah Rules of
Evidence.

(iii)  If a party attempts to introduce evidence into a
hearing, and it is excluded, the party may proffer the excluded
testimony or evidence to allow any reviewing authority to pass
on the correctness of the ruling of exclusion.

(b)  Except as provided in R305-7-314(3)(d), all witnesses
who have provided pre-filed testimony shall be present at the
hearing unless:

(i)  otherwise agreed to by the parties; and
(ii)  ordered by the ALJ.
(c)  A witness for whom pre-filed testimony has been

submitted shall be allowed to give a brief summary of that
testimony, and shall then be made available for cross-
examination.

(d)  Except as otherwise agreed to by the parties and
ordered by the ALJ, the pre-filed testimony of any witness who
is not present at the hearing will be treated as other hearsay
evidence as provided in Utah Code Ann. Subsections 63G-4-
206(1)(c) and 63G-4-208(3).

(e)  Oral testimony at a formal hearing will be sworn.  The
oath will be administered by the reporter or the ALJ.  Anyone
testifying falsely under oath may be subject to prosecution for
perjury in accordance with the provisions of Sections 76-8-502
and 76-8-503.

R305-7-315.  Post-hearing Findings and Conclusions.
Unless otherwise ordered by the ALJ, not later than 14 days

after a hearing, each party may, but is not required to submit
proposed findings of fact, indentifying with specificity
supporting evidence in the record, and proposed conclusions of
law.

R305-7-316.  Executive Director's Decision on the Merits.
(1)  The parties may submit comments on the ALJ's

recommended decision to the Executive Director.  Comments
shall not exceed 15 pages, and shall be submitted within ten
business days of the service of the recommended decision.  A
party may file a response to another party's comments, not to
exceed five pages, within five business days of the date of the
service of the comments.

(2)  The Executive Director shall issue an order that meets
the requirements of Section 63G-4-208.

R305-7-317.  Interlocutory Orders.
(1)  Interlocutory review is not favored.  Ordinarily, a party

may challenge an order issued by the ALJ only after the ALJ has
made a final recommended decision.

(2)  A party may file, in accordance with R305-7-104, a
motion for interlocutory review of a non-final ALJ order only if
a ruling that is alleged to be in error could not be corrected
through a challenge to the final recommended decision (e.g., a
ruling denying privileged status to records), or where early
resolution of a material issue may materially advance the
termination of the proceeding.

(3)  The Executive Director's determination to consider a
motion for an interlocutory review is discretionary.

R305-7-318.  Stays of Orders.
(1)  Stay of Orders Pending Administrative Adjudication.
(a)  A party seeking a stay of an Initial Order during an

adjudicative proceeding shall file a motion with the ALJ.
(b)  An ALJ shall grant a stay if the party seeking the stay

demonstrates the following:

(i)  The party seeking the stay will suffer irreparable harm
unless the stay is issued;

(ii)  The threatened injury to the party seeking the stay
outweighs whatever damage the proposed stay is likely to cause
the party restrained or enjoined;

(iii)  The stay, if issued, would not be adverse to the public
interest; and

(iv)  There is a substantial likelihood that the party seeking
the stay will prevail on the merits of the underlying claim, or the
case presents serious issues on the merits which should be the
subject of further adjudication.

(2)  The standards specified in R305-7-318(1)(b) shall
apply to any interlocutory review of an order regarding a
requested stay of an Initial Order.

(3)  Stay of the Order Pending Judicial Review.
(a)  A party seeking a stay of a final order by the Executive

Director shall file a motion with the Executive Director.
(b)  The standards specified in R305-7-318(1)(b) shall

apply to any such request.

R305-7-319.  Effectiveness and Finality of Initial Orders and
Notices of Violation.

(1)  Unless otherwise stated in the order or notice, an Initial
Order or a Notice of Violation is effective upon issuance and,
even if it is contested, remains effective unless a stay is issued
or the Initial Order or a Notice of Violation is rescinded,
vacated or otherwise terminated.

(2)  The date of issuance of an Initial Order or a Notice of
Violation is the date the Initial Order or a Notice of Violation is
signed and dated.

(3)  Failure to contest an Initial Order or a Notice of
Violation within the period provided in R305-7-303(5) waives
any right of administrative contest, reconsideration, review or
judicial appeal.

R305-7-320.  Settlement.
The parties may agree to settle all or any portion of an

action at any time during an administrative proceeding through
a settlement agreement, an administrative settlement order, or a
proposed judicial consent decree.  Upon notice by the Director
that there is a proposed settlement that will be subject to a
public comment period, the ALJ shall suspend the
administrative proceeding, in whole or in part, until notified by
the Director or another party that the suspension should be
lifted.  The ALJ may order an update on the status of the
settlement.

R305-7-401.  Purpose of Part.
Part 4 of this Rule (R305-7-401 through 403) governs

proceedings initiated by the agency with a Notice of Agency
Action.

R305-7-402.  Notices of Agency Action to Impose a Penalty.
Before issuing a Notice of Agency Action assessing

penalties, the Director shall provide at least 30 days' notice of
the proposed penalty, and shall provide the recipient with an
opportunity to comment on the proposed penalty.

R305-7-403.  Procedures following a Notice of Agency
Action.

If the recipient of a Notice of Agency Action does not file
a written response within 30 days of the date the Notice of
Agency Action is issued, the Director may issue a final order
under Section 63G-4-209(1)(c) and R305-7-109.  If the
recipient does file a written response, an ALJ will conduct a
formal proceeding on the matter using, as appropriate, the
procedures specified in UAPA and Parts 1, 2 (for Permit
Orders), 3 (for all other orders) and 6 of this Rule.
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R305-7-501.  Purpose of Part.
Part 5 of this Rule (R305-7-501 through 503) governs

requests for declaratory and emergency actions.

R305-7-502.  Declaratory Orders.
(1)  Any Request for a Declaratory Order shall be

addressed first to the Director specified in Part 6 of this Rule,
(2)  Any person who seeks to obtain a declaratory order

shall file a Request for Declaratory Order that meets these
requirements.  The request shall:

(a)  Clearly designate the Request for Agency Action as
one requesting a declaratory order;

(b)  Identify the statute, department or division rule or
order to be reviewed;

(c)  Describe in detail the situation or circumstances in
which the applicability of the statute, rule or order is to be
reviewed;

(d)  Describe the Requestor's reason or need for the order;
(e)  Set out a proposed order;
(f)  As appropriate, address with specificity each of the

circumstances described in R305-7-502(4) and demonstrate that
the condition does not apply.

(3)  Failure to submit a complete Request for Declaratory
Order is grounds for denying the Request.

(4)  The following classes of circumstances are exempt
from declaratory order, as provided in Section 63G-4-503(3)(b):

(a)  Circumstances in which a declaratory order would
substantially prejudice the rights of a person who would be a
necessary party under the Utah Rules of Civil Procedure, unless
the Petitioner has that person's consent in writing;

(b)  Circumstances in which the person requesting the
declaratory order does not have standing;

(c)  Circumstances in which informal agency opinion or
other agency action is sufficient to meet the need described in
the Petition;

(d)  Circumstances in which questions have already been
adequately addressed by the agency in an order or in informal
advice;

(e)  Circumstances that raise questions that are clear and do
not warrant an order;

(f)  Circumstances that are more properly addressed by a
statutory change or rulemaking proceedings;

(g)  Circumstances that arise out of pending or anticipated
litigation in a civil, criminal or administrative forum and that are
more properly addressed by that forum;

(h)  Circumstances under which the critical facts are not
clear and may be altered by subsequent events, or the issues are
otherwise not yet ripe for consideration;

(i)  Circumstances under which the person making the
request is unable to show that real risk to that person will be
confronted if the intended course of conduct is taken; and

(j)  Circumstances involving use of the agency's emergency
authority.

(5)  If no declaratory order or order setting the matter for
hearing is issued within 60 days of the Request, the Request
shall be deemed denied.

(6)  An Initial Order of the Director on a Request for
Declaratory Action may be challenged by filing a request for
agency action under this Rule.

R305-7-503.  Emergency Actions.
Emergency orders may be issued as provided in Section

63G-4-502.  See R305-7-111.

R305-7-601.  Purpose of Part.
(1)  Part 6 of this Rule (R305-7-601 through 623) provides

definitions and other provisions that will govern the way the
procedures specified in Parts 2 through 5 of this Rule will apply
to adjudicative procedures brought under specific statutes.

(2)  For all statutes, Parts 1, 2 and 6 of this Rule apply to
a proceeding to challenge a Permit Order.

(3)  For all statutes, Parts 1, 3 and 6 of this Rule apply to
a proceeding to challenge a Notice of Violation or other Initial
Order.

R305-7-602.  Addresses for Filing.
(1)  Documents submitted to the Executive Director of the

Department of Environmental Quality shall be sent to:
Executive Director
Department of Environmental Quality
P.O. Box 144810
Salt Lake City, Utah 84114-4810
Alternatively, these documents may be delivered by courier

or hand delivery to:
Executive Director
Department of Environmental Quality
195 North 1950 West, 4th Floor
Salt Lake City, Utah 84116-3097
(2)  Documents submitted to the Director of the Division

of Air Quality shall be sent to:
Director, Division of Air Quality
P.O. Box 144820
Salt Lake City, Utah 84114-4820
Alternatively, these documents may be delivered by courier

or hand delivery to:
Director, Division of Air Quality
195 North 1950 West, 4th Floor
Salt Lake City, Utah 84116-3097
(3)  Documents submitted to the Director of the Division

of Drinking Water shall be sent to:
Director, Division of Drinking Water
P.O. Box 144830
Salt Lake City, Utah 84114-4830
Alternatively, these documents may be delivered by courier

or hand delivery to:
Director, Division of Drinking Water
195 North 1950 West, 3rd Floor
Salt Lake City, Utah 84116-3097
(4)  Documents submitted to the Director of the Division

of Radiation Control shall be sent to:
Director, Division of Radiation Control
P.O. Box 144850
Salt Lake City, Utah 84114-4850
Alternatively, these documents may be delivered by courier

or hand delivery to:
Director, Division of Radiation Control
195 North 1950 West, 3rd Floor
Salt Lake City, Utah 84116-3097
(5)  Documents submitted to the Director of the Division

of Solid and Hazardous Waste shall be sent to:
Director, Division of Solid and Hazardous Waste
P.O. Box 144880
Salt Lake City, Utah 84114-4880
Alternatively, these documents may be delivered by courier

or hand delivery to:
Director, Division of Solid and Hazardous Waste
195 North 1950 West, 2nd Floor
Salt Lake City, Utah 84116-3097
(6)  Documents submitted to the Director of the Division

of Environmental Response and Remediation shall be sent to:
Director, Division of Environmental Response and

Remediation
P.O. Box 144840
Salt Lake City, Utah 84114-4840
Alternatively, these documents may be delivered by courier

or hand delivery to:
Director, Division of Environmental Response and

Remediation
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195 North 1950 West, 1st Floor
Salt Lake City, Utah 84116-3097
(7)  Documents submitted to the Director of the Division

of Water Quality shall be sent to:
Director, Division of Water Quality
P.O. Box 144870
Salt Lake City, Utah 84114-4870
Alternatively, these documents may be delivered by courier

or hand delivery to:
Director
Division of Water Quality
195 North 1950 West, 3rd Floor
Salt Lake City, Utah 84116-3097

R305-7-603.  Matters Governed by Title 19, Chapter 1 of the
Environmental Quality Code, but not Including Title 19,
Chapter 1, Part 4.

(1)  Scope.  This subsection R305-7-603 applies to all
matters governed by Title 19, Chapter 1, of the Environmental
Quality Code.

(2)  Definitions.
"Director" shall refer to the Executive Director.
(3)  Orders and notices issued under the authority of Title

19, Chapter 1 of the Environmental Quality Code are not
exempt from the requirements of UAPA.  The provisions of
UAPA and of Parts 1, 4 and 6 of this Rule shall apply to
proceedings initiated under the authority of Title 19, Chapter 1,
the "Environmental Quality Code."

(4)  Initiating and intervening in a proceeding.  Nothing in
this Rule constitutes authority for any person other than the
agency to initiate adjudicative proceedings under Title 19,
Chapter 1.  Nothing in this Rule constitutes authority for any
person to intervene in an action commenced under Title 19,
Chapter 1.

(5)  Proceedings under Title 19, Chapter 1 of the
Environmental Quality Code, and specifically under Section19-
1-202(2)(a), will be conducted formally under UAPA.

(6)  Agency review under Section 63G-4-301 is not
available.  A request for reconsideration may be filed under
Section 63G-4-302.

R305-7-604.  Matters Governed by the Air Conservation Act,
Title 19, Chapter 2, but not Including Sections 19-2-112 or
19-2-123 through 19-2-126.

(1)  This subsection R305-7-604 applies to all matters
governed by the Air Conservation Act, Title 19, Chapter 2, but
not including Sections 19-2-112 or 19-2-123 through 19-2-126.

(2)  "Director" means the Director of the Division of Air
Quality.

R305-7-605.  Matters Governed by Section 19-2-112 of the
Air Conservation Act.

(1)  This subsection R305-7-605 describes matters
governed by Section 19-2-112(1) of the Air Conservation Act,
and applies to matters governed by Section 19-2-112(2) of that
Act.

(2)  Actions taken under the authority of Section 19-2-
112(1) are subject to the procedures specified in that subsection
only; neither this Rule nor UAPA applies.

(3)  Orders and notices issued under the authority of 19-2-
112(2) are subject to the requirements of and procedure
specified in 63G-4-502.  There is no administrative review
available for orders issued under this provision.  Any request for
reconsideration shall be addressed to the Executive Director at
the address specified in R305-7-602(1).

(4)  Initiating and intervening in a proceeding.  Nothing in
this Rule constitutes authority for:

(a)  any person other than the agency to initiate
adjudicative proceedings under 19-2-112(2); or

(b)  any person to intervene in an action commenced under
19-2-112(2).

R305-7-606.  Matters Governed by Sections 19-2-123
through 19-2-126 of the Air Conservation Act.

(1)  This subsection R305-7-606 applies to matters
governed by Sections 19-2-123 through 19-2-126 of the Air
Conservation Act.  Sections 59-7-605 and 59-10-1009 of the
Utah Tax Code also apply to these matters.

(2)  Definitions.
"Director" means the Director of the Division of Air

Quality for Requests relating to air pollution control equipment,
or the Director of the Division of Water Quality for requests
relating to water pollution control equipment.

R305-7-607.  Matters Governed by the Radiation Control
Act, Title 19, Chapter 3, but not Including Section 19-3-109.

(1)  This subsection R305-7-607 applies to all matters
governed by the Radiation Control Act, Title 19, Chapter 3, but
not including Section 19-3-109.

(2)  Definitions.
"Director" means the Director of the Division of Radiation

Control.

R305-7-608.  Matters Governed by the Radiation Control
Act, Title 19, Chapter 3, Section 19-3-109.

(1)  This subsection R305-7-608 applies to all matters
governed by Section 19-3-109 of the Radiation Control Act.

(2)  Definitions.
"Director" means the Director of the Division of Radiation

Control.
(3)  The provisions of UAPA and of Parts 1, 4 and 6 of this

Rule shall apply to proceedings initiated by filing a notice of
agency action under the authority of Section 19-3-109.

R305-7-609.  Matters Governed by the Safe Drinking Water
Act, Title 19, Chapter 4, but not Including Section 19-4-
109(1).

(1)  This subsection R305-7-609 applies to all matters
governed by the Safe Drinking Water Act, Title 19, Chapter 4,
but not included Section 19-4-109(1).

(2)  Definitions.
"Director" means the Director of the Division of Drinking

Water.

R305-7-610.  Matters Governed by the Safe Drinking Water
Act, Title 19, Chapter 4, Section 19-4-109(1).

(1)  This subsection R305-7-610 applies to all matters
governed by Section 19-4-109(1) of the Safe Drinking Water
Act.

(2)  Definitions.
"Director" means the Director of the Drinking Water

Division.
(3)  The provisions of UAPA and of Parts 1, 4 and 6 of this

Rule shall apply to proceedings initiated by filing a notice of
agency action under the authority of Section 19-4-109(1).

R305-7-611.  Matters Governed by the Water Quality Act,
Title 19, Chapter 5.

(1)  This subsection R305-7-611 applies to all matters
governed by the Water Quality Act, Title 19, Chapter 5.

(2)  Definitions.
"Director" means the Director of the Division of Water

Quality or, for purposes of groundwater quality at a facility
licensed by and under the jurisdiction of the Division of
Radiation Control, the Director of the Division of Radiation
Control.

R305-7-612.  Matters Governed by the Solid and Hazardous
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Waste Act, Title 19, Chapter 6, Part 1.
(1)  This subsection R305-7-612 applies to all matters

governed by Solid and Hazardous Waste Act, Title 19, Chapter
6, Part 1.

(2)  Definitions.
"Director" means the Director of the Solid and Hazardous

Waste Division.

R305-7-613.  Matters Governed by the Hazardous
Substances Mitigation Act, Title 19, Chapter 6, Part 3.

(1)  This subsection R305-7-613 applies to all matters
governed by the Hazardous Substances Mitigation Act, Title 19,
Chapter 6, Part 3.

(2)  Definitions.
"Director" means the Executive Director.

R305-7-614.  Matters Governed by the Underground Storage
Tank Act, Title 19, Chapter 6, Part 4, but not Including
Sections 19-6-405.3, 19-6-407, 19-6-408, 19-6-416 and 19-6-
416.5.

(1)  This subsection R305-7-614 applies to all matters
governed by the Underground Storage Tank Act, Title 19,
Chapter 6, Part 4, but not including Sections 19-6-405.3, 19-6-
407, 19-6-408, 19-6-416 and 19-6-416.5.

(2)  Definitions.
"Director" means the Director of the Division of

Environmental Response and Remediation.

R305-7-615.  Matters Governed by the Underground Storage
Tank Act, Title 19, Chapter 6, Sections 19-6-407, 19-6-408,
19-6-416 and 19-6-416.5.

(1)  This subsection R305-7-615 applies to all matters
governed by Sections 19-6-407, 19-6-408, 19-6-416, and 19-6-
416.5 of the Underground Storage Tank Act.

(2)  Definitions.
"Director" means the Director of the Division of

Environmental Response and Remediation.
(3)  The provisions of UAPA and of Parts 1, 4 and 6 of this

Rule shall apply to proceedings initiated by filing a notice of
agency action under the authority of Sections 19-6-407, 19-6-
408, 19-6-416 and 19-6-416.5.

R305-7-616.  Matters Governed by the Used Oil
Management Act, Title 19, Chapter 6, Part 7.

(1)  This subsection R305-7-616 applies to all matters
governed by the Used Oil Management Act, Title 19, Chapter 6,
Part 7.

(2)  Definitions.
"Director" means the Director of the Division of Solid and

Hazardous Waste.

R305-7-617.  Matters Governed by the Waste Tire Recycling
Act, Title 19, Chapter 6, Part 8.

(1)  This subsection R305-7-617 applies to all matters
governed by Waste Tire Recycling Act, Title 19, Chapter 6, Part
8.

(2)  Definitions.
"Director" means the Director of the Division of Solid and

Hazardous Waste.
(3)  The provisions of UAPA and of Parts 1, 4 and 6 of this

Rule shall apply to proceedings initiated by filing a notice of
agency action under the authority of the Waste Tire Recycling
Act, Title 19, Chapter 6, Part 8.

R305-7-618.  Matters Governed by the Illegal Drug
Operations Site Reporting and Decontamination Act, Title
19, Chapter 6, Part 9.

(1)  This subsection R305-7-618 applies to all matters over
which the Director has authority under the Illegal Drug

Operations Site Reporting and Decontamination Act, Title 19,
Chapter 6, Part 9, and under the authority of the Board.

(2)  Definitions.
"Director" means the Director of the Division of

Environmental Response and Remediation.
(3)  The provisions of UAPA and of Parts 1, 4 and 6 of this

Rule shall apply to proceedings initiated by filing a notice of
agency action under the authority of the Illegal Drug Operations
Site Reporting and Decontamination Act, Title 19, Chapter 6,
Part 9.

R305-7-619.  Matters Governed by the Mercury Switch
Removal Act, Title 19, Chapter 6, Part 10.

(1)  This subsection R305-7-619 applies to all matters
governed by the Mercury Switch Removal Act, Title 19,
Chapter 6, Part 10.

(2)  Definitions.
"Director" means the Director of the Division of Solid and

Hazardous Waste.
(3)  The provisions of UAPA and of Parts 1, 4 and 6 of this

Rule shall apply to proceedings initiated by filing a notice of
agency action under the authority of the Mercury Switch
Removal Act, Title 19, Chapter 6, Part 10.

R305-7-620.  Matters Governed by the Industrial Byproduct
Reuse Act, Title 19, Chapter 6, Part 11.

(1)  Scope.  This subsection R305-7-620 applies to all
matters governed by the Industrial Byproduct Reuse Act, Title
19, Chapter 6, Part 11.

(2)  Definitions.
"Director" means the Director of the Division of Solid and

Hazardous Waste.

R305-7-621.  Matters Governed by the Voluntary Cleanup
Program Statute, Title 19, Chapter 8.

(1)  This subsection R305-7-621 applies to all matters
governed by the Voluntary Cleanup Program statute, Title 19,
Chapter 8.

(2)  Determinations about whether to enter into an
agreement under this program lie within the sole discretion of
the Executive Director or a person appointed by the Executive
Director.

(3)  The Executive Director delegates to the Director of the
Division of Environmental Response and Remediation authority
to issue orders and other Notices of Agency Action regarding:

(a)  proposed determinations regarding approvals,
disapprovals or modifications of work plans and reports;

(b)  approvals, denials or modifications of certificates of
completion; and

(c)  declaratory orders under Section 63G-4-503 and R305-
7-502.

R305-7-622.  Matters Governed by the Environmental
Institutional Control Act, Title 19, Chapter 10.

(1)  This subsection R305-7-622 applies to all matters
governed by the Environmental Institutional Control Act, Title
19, Chapter 10.

(2)  A request to approve a proposed termination or
modification of an environmental institutional control adopted
under this act shall be considered a Request for Agency Action
and Parts 1, 2 and 6 of this Rule shall apply.

R305-7-623.  Matters Governed by the Uniform
Environmental Covenants Act, Title 57, Chapter 25.

(1)  This subsection R305-7-623 applies to all matters
governed by the Uniform Environmental Covenants Act, Title
57, Chapter 25.

(2)  A request to approve a proposed agreement,
modification of an agreement, or termination of an agreement



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 80

shall be considered to be a Request for Agency Action and Parts
1, 2 and 6 of this Rule shall apply.

KEY:  administrative procedures, adjudicative procedures,
hearings
January 31, 2013 19-1-301

19-1-301.5
63G-4-102
63G-4-201
63G-4-202
63G-4-203
63G-4-205
63G-4-503
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R307.  Environmental Quality, Air Quality.
R307-101.  General Requirements.
R307-101-1.  Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sources in
the state.  These rules apply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Quality Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2.  Definitions.
Except where specified in individual rules, definitions in

R307-101-2 are applicable to all rules adopted by the Air
Quality Board.

"Actual Emissions" means the actual rate of emissions of
a pollutant from an emissions unit determined as follows:

(1)  In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations.  The director shall allow the use of a
different time period upon a determination that it is more
representative of normal source operation.  Actual emissions
shall be calculated using the unit's actual operating hours,
production rates, and types of materials processed, stored, or
combusted during the selected time period.

(2)  The director may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(3)  For any emission unit, other than an electric utility
steam generating unit specified in (4), which has not begun
normal operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(4)  For an electric utility steam generating unit (other than
a new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or operational
change shall equal the representative actual annual emissions of
the unit, provided the source owner or operator maintains and
submits to the director, on an annual basis for a period of 5
years from the date the unit resumes regular operation,
information demonstrating that the physical or operational
change did not result in an emissions increase.  A longer period,
not to exceed 10 years, may be required by the director if the
director determines such a period to be more representative of
normal source post-change operations.

"Acute Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - ceiling (TLV-C) has been adopted by the American
Conference of Governmental Industrial Hygienists (ACGIH) in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, (2009)."

"Air Contaminant" means any particulate matter or any gas,
vapor, suspended solid or any combination of them, excluding
steam and water vapors (Section 19-2-102(1)).

"Air Contaminant Source" means any and all sources of
emission of air contaminants whether privately or publicly
owned or operated (Section 19-2-102(2)).

"Air Pollution" means the presence in the ambient air of
one or more air contaminants in such quantities and duration
and under conditions and circumstances, as is or tends to be
injurious to human health or welfare, animal or plant life, or
property, or would unreasonably interfere with the enjoyment of
life or use of property as determined by the standards, rules and

regulations adopted by the Air Quality Board (Section 19-2-
104).

"Allowable Emissions" means the emission rate of a source
calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-8.

"Ambient Air" means the surrounding or outside air
(Section 19-2-102(4)).

"Appropriate Authority" means the governing body of any
city, town or county.

"Atmosphere" means the air that envelops or surrounds the
earth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district health department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Board" means Air Quality Board.  See Section 19-2-
102(8)(a).

"Breakdown" means any malfunction or procedural error,
to include but not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equipment causing emissions in excess of
those allowed by approval order or Title R307.

"BTU" means British Thermal Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Calibration Drift" means the change in the instrument
meter readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent material (e.g., activated carbon, aluminum, silica gel),
an inlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of all VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant" means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Chargeable Pollutant" means any regulated air pollutant
except the following:

(1)  Carbon monoxide;
(2)  Any pollutant that is a regulated air pollutant solely

because it is a Class I or II substance subject to a standard
promulgated or established by Title VI of the Act, Stratospheric
Ozone Protection;

(3)  Any pollutant that is a regulated air pollutant solely
because it is subject to a standard or regulation under Section
112(r) of the Act, Prevention of Accidental Releases.

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value - ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Clean Air Act" means federal Clean Air Act as amended
in 1990.

"Clean Coal Technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
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achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.

"Clean Coal Technology Demonstration Project" means a
project using funds appropriated under the heading "Department
of Energy-Clean Coal Technology," up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations
for the Environmental Protection Agency.  The Federal
contribution for a qualifying project shall be at least 20 percent
of the total cost of the demonstration project.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from a given area.  This
number is provided by the National Weather Service.

"Commence" as applied to construction of a major source
or major modification means that the owner or operator has all
necessary pre-construction approvals or permits and either has:

(1)  Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
a reasonable time; or

(2)  Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

"Condensable PM2.5" means material that is vapor phase
at stack conditions, but which condenses and/or reacts upon
cooling and dilution in the ambient air to form solid or liquid
particulate matter immediately after discharge from the stack.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" means any physical change or change in the
method of operation including fabrication, erection, installation,
demolition, or modification of a source which would result in a
change in actual emissions.

"Control Apparatus" means any device which prevents or
controls the emission of any air contaminant directly or
indirectly into the outdoor atmosphere.

"Department" means Utah State Department of
Environmental Quality.  See Section 19-1-103(1).

"Director" means the Director of the Division of Air
Quality.  See Section 19-1-103(1).

"Division" means the Division of Air Quality.
"Electric Utility Steam Generating Unit" means any steam

electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale.  Any steam supplied to a
steam distribution system for the purpose of providing steam to
a steam-electric generator that would produce electrical energy
for sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Emission" means the act of discharge into the atmosphere
of an air contaminant or an effluent which contains or may
contain an air contaminant; or the effluent so discharged into the
atmosphere.

"Emissions Information" means, with reference to any
source operation, equipment or control apparatus:

(1)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air contaminant which has been
emitted by the source operation, equipment, or control
apparatus;

(2)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air contaminant which, under
an applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such

purposes, a description of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3)  A general description of the location and/or nature of
the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations (including, to the extent necessary for such purposes,
a description of the device, installation, or operation
constituting the source operation).

"Emission Limitation" means a requirement established by
the Board, the director or the Administrator, EPA, which limits
the quantity, rate or concentration of emission of air pollutants
on a continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Emissions Unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant
subject to regulation under the Clean Air Act.

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR Parts 60 and 61,
requirements within the State Implementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.
"EPA Method 9" means 40 CFR Part 60, Appendix A,

Method 9, "Visual Determination of Opacity of Emissions from
Stationary Sources," and Alternate 1, "Determination of the
opacity of emissions from stationary sources remotely by
LIDAR."

"Executive Director" means the Executive Director of the
Utah Department of Environmental Quality.  See Section 19-1-
103(2).

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution.  It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Filterable PM2.5" means particles with an aerodynamic
diameter equal to or less than 2.5 micrometers that are directly
emitted by a source as a solid or liquid at stack or release
conditions and can be captured on the filter of a stack test train.

"Fireplace" means all devices both masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partially open to the
room.  Fireplaces include those devices with circulating
systems, heat exchangers, or draft reducing doors with a net
thermal efficiency of no greater than twenty percent and are
used for aesthetic purposes.

"Fugitive Dust" means particulate, composed of soil and/or
industrial particulates such as ash, coal, minerals, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces.  Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions" means emissions from an installation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means all putrescible animal and vegetable
matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.
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"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act.  A list of these
pollutants is available at the Division of Air Quality.

"Household Waste" means any solid or liquid material
normally generated by the family in a residence in the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.

"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant.
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or
butane.

"Maintenance Area" means an area that is subject to the
provisions of a maintenance plan that is included in the Utah
state implementation plan, and that has been redesignated by
EPA from nonattainment to attainment of any National Ambient
Air Quality Standard.

(a)  The following areas are considered maintenance areas
for ozone:

(i)  Salt Lake County, effective August 18, 1997; and
(ii)  Davis County, effective August 18, 1997.
(b)  The following areas are considered maintenance areas

for carbon monoxide:
(i)  Salt Lake City, effective March 22, 1999;
(ii)  Ogden City, effective May 8, 2001; and
(iii)  Provo City, effective January 3, 2006.
(c)  The following areas are considered maintenance areas

for PM10:
(i)  Salt Lake County, effective on the date that EPA

approves the maintenance plan that was adopted by the Board
on July 6, 2005; and

(ii)  Utah County, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on July 6,
2005; and

(iii)  Ogden City, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on July 6,
2005.

(d)  The following area is considered a maintenance area
for sulfur dioxide:  all of Salt Lake County and the eastern
portion of Tooele County above 5600 feet, effective on the date
that EPA approves the maintenance plan that was adopted by the
Board on January 5, 2005.

"Major Modification" means any physical change in or
change in the method of operation of a major source that would
result in a significant net emissions increase of any pollutant.  A
net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone.  Within
Salt Lake and Davis Counties or any nonattainment area for
ozone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone.  Within areas
of nonattainment for PM10, a significant net emission increase
for any PM10 precursor is also a significant net emission
increase for PM10.  A physical change or change in the method
of operation shall not include:

(1)  routine maintenance, repair and replacement;
(2)  use of an alternative fuel or raw material by reason of

an order under section 2(a) and (b) of the Energy Supply and
Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;

(3)  use of an alternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4)  use of an alternative fuel at a steam generating unit to

the extent that the fuel is generated from municipal solid waste;
(5)  use of an alternative fuel or raw material by a source:
(a)  which the source was capable of accommodating

before January 6, 1975, unless such change would be prohibited
under any enforceable permit condition; or

(b)  which the source is otherwise approved to use;
(6)  an increase in the hours of operation or in the

production rate unless such change would be prohibited under
any enforceable permit condition;

(7)  any change in ownership at a source
(8)  the addition, replacement or use of a pollution control

project at an existing electric utility steam generating unit,
unless the director determines that such addition, replacement,
or use renders the unit less environmentally beneficial, or
except:

(a)  when the director has reason to believe that the
pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title I of the Clean Air Act, if any, and

(b)  the director determines that the increase will cause or
contribute to a violation of any national ambient air quality
standard or PSD increment, or visibility limitation.

(9)  the installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project,
provided that the project complies with:

(a)  the Utah State Implementation Plan; and
(b)  other requirements necessary to attain and maintain the

national ambient air quality standards during the project and
after it is terminated.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1)  any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a)  any source located in a nonattainment area for carbon
monoxide which emits, or has the potential to emit, carbon
monoxide in the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 187 of the federal Clean Air Act; or

(b)  any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 of the federal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c)  any source located in a nonattainment area for PM10
which emits, or has the potential to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2)  any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3)  the fugitive emissions and fugitive dust of a stationary
source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
(e)  Iron and steel mills;
(f)  Primary aluminum or reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
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(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British Thermal Units per hour heat
input;

(v)  Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British Thermal Units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which results in a potential increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the allowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title 40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1)  any increase in actual emissions from a particular
physical change or change in method of operation at a source;
and

(2)  any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.  For purposes of
determining a "net emissions increase":

(a)  An increase or decrease in actual emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b)  An increase or decrease in actual emissions is
creditable only if it has not been relied on in issuing a prior
approval for the source which approval is in effect when the
increase in actual emissions for the particular change occurs.

(c)  An increase or decrease in actual emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if it is required to be considered in calculating the amount
of maximum allowable increases remaining available.  With
respect to particulate matter, only PM10 emissions will be used
to evaluate this increase or decrease.

(d)  An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old
level.

(e)  A decrease in actual emissions is creditable only to the
extent that:

(i)  The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level
of actual emissions;

(ii)  It is enforceable at and after the time that actual
construction on the particular change begins; and

(iii)  It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv)  It has not been relied on in issuing any permit under
R307-401 nor has it been relied on in demonstrating attainment
or reasonable further progress.

(f)  An increase that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant.  Any replacement unit that requires shakedown
becomes operational only after a reasonable shakedown period,
not to exceed 180 days.

"New Installation" means an installation, construction of
which began after the effective date of any regulation having
application to it.

"Nonattainment Area" means an area designated by the
Environmental Protection Agency as nonattainment under
Section 107, Clean Air Act for any National Ambient Air
Quality Standard. The designations for Utah are listed in 40
CFR 81.345.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operates or supervises a facility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM2.5" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 2.5 micrometers as
measured by an EPA reference or equivalent method.

"PM2.5 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM2.5, and has been identified
in the applicable implementation plan for PM2.5 as significant
for the purpose of developing control measures.  Specifically,

2PM2.5 precursors include SO , NOx, and VOC.
"PM10" means particulate matter with an aerodynamic

diameter less than or equal to a nominal 10 micrometers as
measured by an EPA reference or equivalent method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM10.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415.

"Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
subdivision of a state.  (Subsection 19-2-103(4)).

"Pollution Control Project" means any activity or project
at an existing electric utility steam generating unit for purposes
of reducing emissions from such unit.  Such activities or
projects are limited to:

(1)  The installation of conventional or innovative
pollution control technology, including but not limited to
advanced flue gas desulfurization, sorbent injection for sulfur
dioxide and nitrogen oxides controls and electrostatic
precipitators;

(2)  An activity or project to accommodate switching to a
fuel which is less polluting than the fuel used prior to the
activity or project, including, but not limited to natural gas or
coal reburning, or the cofiring of natural gas and other fuels for
the purpose of controlling emissions;
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(3)  A permanent clean coal technology demonstration
project conducted under Title II, sec. 101(d) of the Further
Continuing Appropriations Act of 1985 (sec. 5903(d) of title 42
of the United States Code), or subsequent appropriations, up to
a total amount of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency; or

(4)  A permanent clean coal technology demonstration
project that constitutes a repowering project.

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design.  Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on the type
or amount of material combusted, stored, or processed shall be
treated as part of its design if the limitation or the effect it would
have on emissions is enforceable.  Secondary emissions do not
count in determining the potential to emit of a stationary source.

"Primary PM2.5" means the sum of filterable PM2.5 and
condensable PM2.5.

"Process Level" means the operation of a source, specific
to the kind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
raw material or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus.  For a stationary internal combustion unit
or any other fuel burning equipment, this term may be expressed
as the quantity of fuel burned per unit of time.

"Reactivation of a Very Clean Coal-Fired Electric Utility
Steam Generating Unit" means any physical change or change
in the method of operation associated with the commencement
of commercial operations by a coal-fired utility unit after a
period of discontinued operation where the unit:

(1)  Has not been in operation for the two-year period prior
to the enactment of the Clean Air Act Amendments of 1990, and
the emissions from such unit continue to be carried in the
emission inventory at the time of enactment;

(2)  Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficiency
for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

(3)  Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

(4)  Is otherwise in compliance with the requirements of the
Clean Air Act.

"Reasonable Further Progress" means annual incremental
reductions in emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse" means solid wastes, such as garbage and trash.
"Regulated air pollutant" means any of the following:
(a)  Nitrogen oxides or any volatile organic compound;
(b)  Any pollutant for which a national ambient air quality

standard has been promulgated;
(c)  Any pollutant that is subject to any standard

promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d)  Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e)  Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i)  Any pollutant subject to requirements under Section
112(j) of the Act, Equivalent Emission Limitation by Permit.  If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(e) of the Act, any pollutant
for which a subject source would be major shall be considered

to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii)  Any pollutant for which the requirements of Section
112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Repowering" means replacement of an existing coal-fired
boiler with one of the following clean coal technologies:
atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and
indirect coal-fired turbines, integrated gasification fuel cells, or
as determined by the Administrator, in consultation with the
Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
waste reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(1)  Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the Department
of Energy.

(2)  The director shall give expedited consideration to
permit applications for any source that satisfies the requirements
of this definition and is granted an extension under section 409
of the Clean Air Act.

"Representative Actual Annual Emissions" means the
average rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical change
or change in the method of operation of unit, (or a different
consecutive two-year period within 10 years after that change,
where the director determines that such period is more
representative of source operations), considering the effect any
such change will have on increasing or decreasing the hourly
emissions rate and on projected capacity utilization.  In
projecting future emissions the director shall:

(1)  Consider all relevant information, including but not
limited to, historical operational data, the company's own
representations, filings with the State of Federal regulatory
authorities, and compliance plans under title IV of the Clean Air
Act; and

(2)  Exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating unit,
that portion of the unit's emissions following the change that
could have been accommodated during the representative
baseline period and is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the particular
change, including any increased utilization due to the rate of
electricity demand growth for the utility system as a whole.

"Residence" means a dwelling in which people live,
including all ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and is capable of, and intended for
use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by the test procedures prescribed in 40 CFR 60.534.
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds.  Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of a residential solid fuel burning device
shall be considered as such.  Fireplaces are not included in this
definition for solid fuel burning devices.

"Road" means any public or private road.
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"Salvage Operation" means any business, trade or industry
engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
chemicals, shipping containers or drums.

"Secondary Emissions" means emissions which would
occur as a result of the construction or operation of a major
source or major modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causes the secondary emissions.  Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major source
or major modification.  Secondary emissions do not include any
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from a train, or
from a vessel.

Fugitive emissions and fugitive dust from the source or
modification are not considered secondary emissions.

"Secondary PM2.5" means particles that form or grow in
mass through chemical reactions in the ambient air well after
dilution and condensation have occurred.  Secondary PM2.5 is
usually formed at some distance downwind from the source.

"Significant" means:
(1)  In reference to a net emissions increase or the potential

of a source to emit any of the following pollutants, a rate of
emissions that would equal or exceed any of the following rates:

Carbon monoxide:  100 ton per year (tpy);
Nitrogen oxides:  40 tpy;
Sulfur dioxide:  40 tpy;
PM10:  15 tpy;
PM2.5:  10 tpy;
Particulate matter:  25 tpy;
Ozone:  40 tpy of volatile organic compounds;
Lead:  0.6 tpy.
"Solid Fuel" means wood, coal, and other similar organic

material or combination of these materials.
"Solvent" means organic materials which are liquid at

standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source" means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which is located on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control.  A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping.  Pollutant-emitting activities shall be
considered as part of the same industrial grouping if they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers 4101-0065 and 003-
005-00176-0, respectively).

"Stack" means any point in a source designed to emit
solids, liquids, or gases into the air, including a pipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part
60).

"State" means Utah State.
"Temporary" means not more than 180 calendar days.
"Temporary Clean Coal Technology Demonstration

Project" means a clean coal technology demonstration project
that is operated for a period of 5 years or less, and which
complies with the Utah State Implementation Plan and other

requirements necessary to attain and maintain the national
ambient air quality standards during the project and after it is
terminated.

"Threshold Limit Value - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Threshold Limit Value - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air contaminant equal to a threshold limit value - ceiling
(TLV- C) or threshold limit value -time weighted average (TLV-
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly
flammable or explosive including, but not limited to clothing,
rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"Volatile Organic Compound (VOC)" means VOC as
defined in 40 CFR 51.100(s)(1), effective as of the date
referenced in R307-101-3, is hereby adopted and incorporated
by reference.

"Waste" means all solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuse including that
resulting from the prosecution of any business, trade or industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is zero.

R307-101-3.  Version of Code of Federal Regulations
Incorporated by Reference.

Except as specifically identified in an individual rule, the
version of the Code of Federal Regulations (CFR) incorporated
throughout R307 is dated July 1, 2011.

KEY:  air pollution, definitions
February 1, 2013 19-2-104(1)(a)
Notice of Continuation July 2, 2009
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R307.  Environmental Quality, Air Quality.
R307-307.  Road Salting and Sanding.
R307-307-1.  Applicability.

R307-307 applies to all persons who apply salt or abrasives
such as crushed slag and sand to roads in PM10 and PM2.5
nonattainment and maintenance areas as defined in 40 CFR
81.345 (July 1, 2011) and geographically described as all
regions of Davis, Salt Lake, and Utah counties; all portions of
the Cache Valley; all regions in Weber County west of the
Wasatch mountain range; in Box Elder County, from the
Wasatch mountain range west to the Promontory mountain
range and south of Portage; and in Tooele County, from the
northernmost part of the Oquirrh mountain range to the northern
most part of the Stansbury mountain range and north of Route
199.

R307-307-2.  Definitions.
The following additional definition applies to R307-307:
"Arterial roadway" has the same meaning as outlined in

U.S. DOT Federal Highway Administration Publication No.
FHWA-ED-90-006, Revised March 1989, "Highway Functional
Classification:  Concepts, Criteria, and Procedures" as
interpreted by Utah Department of Transportation and shown in
the following maps: Salt Lake Urbanized Area, Provo-Orem
Urbanized Area, and Ogden Urbanized Area (1992 or later).

R307-307-3.  Records.
(1)  Any person who applies salt or abrasives such as

crushed slag and sand to roads in PM10 and PM2.5
nonattainment and maintenance areas shall maintain records of
the material applied.

(a)  For salt, the records shall include the quantity applied,
the percent by weight of insoluble solids in the salt, and the
percentage of the material that is sodium chloride (Nacl),
magnesium chloride (MgCl2), calcium chloride (CaCl2), or
potassium chloride (KCl).

(b)  For abrasives such as sand or crushed slag, the records
shall include the quantity applied and the percent by weight of
fine material which passes the number 200 sieve in a standard
gradation analysis.

(2)  All records shall be maintained for a period of at least
two years, and the records shall be made available to the director
or his designated representative upon request.

R307-307-4.  Content.
(1)  After October 1, 1993, any salt applied to roads in Salt

Lake, Davis, or Utah counties shall be at least 92% NaCl,
MgCl2, CaCl2, or KCl.

(2)  After January 1, 2014, any salt applied to roads in all
other areas specified in R307-307-1 shall be no less than 92%
by weight NaCl, MgCl2, CaCl2, or KCl.

R307-307-5.  Alternatives.
(1)  After October 1, 1993, any person who applies an

abrasive such as crushed slag, or sand or who applies salt that is
less than 92% by weight NaCl, MgCl2, CaCl2 or KCl to roads
in Salt Lake, Davis, or Utah Counties shall either:

(a)  demonstrate to the director that the material applied has
no more PM10 or PM2.5 emissions than salt which is at least
92% NaCl, MgCl2, CaCl2, or KCl; or

(b)  vacuum sweep every arterial roadway (principal and
minor) to which the material was applied within three days of
the end of the storm for which the application was made.

(2)  After January 1, 2014,any person who applies an
abrasive such as crushed slag or sand, or who applies salt that is
less than 92% by weight NaCl, MgCl2, and/or CaCl2 to roads
in all other areas specified in R307-307-1 shall comply with the
requirements of either R307-307-5(1)(a) or (b).

R307-307-6.  Exemptions.
(1)  In the interest of public safety, any person who applies

an abrasive such as crushed slag or sand to arterial roadways
because salt alone would not ensure safe driving conditions due
to steepness of grade or extreme weather is exempt from the
requirements in R307-307-4.

(2)  The following roads are specifically excluded from the
requirements of R307-307-5(1):

(a)  all canyon roads;
(b)  the portion of Interstate 15 near Point of the Mountain;
(c)  I-15, from Exit 385 northward to the Idaho Border;
(d)  I-84 from Exit 17 eastward to Exit 40 at Tremonton;
(e)  SR-39 from Harrison Boulevard eastward into Ogden

Canyon;
(f)  I-84 from the junction with US-89 eastward into Weber

Canyon;
(g)  I-80 near Black Rock, from the junction with SR-36 to

the junction with SR-202;
(h)  SR-199; and
(i)  SR-196.

KEY:  air pollution, roads, particulate
February 1, 2013 19-2-104
Notice of Continuation June 2, 2010
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R307.  Environmental Quality, Air Quality.
R307-312.  Aggregate Processing Operations for PM2.5
Nonattainment Areas.
R307-312-1.  Purpose.

R307-312 establishes emission standards for sources in the
aggregate processing industry, including aggregate processing
equipment, hot mix asphalt plants, and concrete batch plants.

R307-312-2.  Applicability.
(1)  R307-312 applies to all crushers, screens, conveyors,

hot mix asphalt plants, and concrete batch plants located within
a PM2.5 nonattainment and maintenance area as defined in 40
CFR 81.345 (July 1, 2011) and geographically described as all
regions of Salt Lake and Davis counties; all portions of the
Cache Valley; all regions in Weber and Utah counties west of
the Wasatch mountain range; in Box Elder County, from the
Wasatch mountain range west to the Promontory mountain
range and south of Portage; and in Tooele County, from the
northernmost part of the Oquirrh mountain range to the northern
most part of the Stansbury mountain range and north of Route
199.

(2)  The provisions of R307-312 do not apply to temporary
hot mix asphalt plants.

R307-312-3.  Definitions.
The following definitions apply to R307-312:
"Aggregate" means material of which the majority is

nonmetallic minerals.
"Concrete batch plant" means any facility used to

manufacture concrete by mixing aggregate with cement.
"Conveyor" means a device for transporting nonmetallic

materials from one piece of equipment to another.
"Crusher" means a machine used to crush any nonmetallic

minerals.
"Hot mix asphalt plant" means any facility used to

manufacture hot mix asphalt by heating and drying aggregate
and mixing with asphalt cements.

"Nonmetallic mineral" has the same definition as defined
in 40 CFR 60.671.

"Screen" means a device for separating nonmetallic
minerals according to size by passing undersize material through
one or more mesh surfaces in series, and retaining oversize
material on the mesh surfaces.

"Temporary" means not more than 180 operating days and
not more than 365 calendar days.

R307-312-4.  Visible Emissions.
(1)  Visible emissions from sources subject to R307-312

shall not exceed the opacity limits as specified in Table 1.

TABLE 1
CATEGORY                                      OPACITY LIMIT

Crushers                                           12%
Screens                                             7%
Conveyor transfer points                            7%
Concrete batch plants                               7%

(2)  Opacity Observation.
(a)  Opacity observations of emissions shall be conducted

according to 40 CFR 60, Appendix A, Method 9.
(b)  The duration of the Method 9 observations shall be 30

minutes (five six-minute averages).
(c)  Compliance shall be based on the average of the five

six-minute averages.  The duration of Method 9 may be reduced
to 6 minutes (one six-minute average) if the first six-minute
average is below the limit specified in Table 1.

R307-312-5.  Hot Mix Asphalt Plants.
(1)  The filterable PM2.5 emission rate from a hot mix

asphalt plant dryer shall not exceed 0.024 grains per dscf.

(a)  Filterable PM2.5 emissions shall be determined by 40
CFR 51, Appendix M, Method 201A.

(2)  From November 1 to March 1, a hot mix asphalt plant
burning a fuel other than natural gas or liquefied petroleum gas
(LPG) shall not produce more than 50% of its rated capacity.

(a)  Production shall be determined by scale house records
or equivalent method on a daily basis.

(b)  Compliance shall be based on either the daily amount
of hot mix asphalt produced averaged over the operating day or
the daily amount of hot mix asphalt produced while burning a
fuel other than natural gas or LPG averaged over the time the
plant is operating while burning a fuel other than natural gas or
LPG each day.

(c)  Compliance shall be determined by production records
and fuel records.

R307-312-6.  Compliance Schedule.
(1)  All sources subject to R307-312-4 or R307-312-5(2)

shall be in compliance with this rule by June 7, 2013.
(2)  All sources subject to R307-312-5(1) that begin

construction prior to June 7, 2013, shall submit test results
demonstrating compliance with R307-312-5(1) to the director
by December 14, 2015.

(3)  All sources subject to R307-312-5(1) that begin
construction on or after June 7, 2013, shall submit test results
demonstrating compliance with R307-312-5(1) to the director
no later than 180 days after initial startup.

KEY:  air pollution, aggregate, asphalt, concrete
February 1, 2013 19-2-101

19-2-104
19-2-109
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R307.  Environmental Quality, Air Quality.
R307-344.  Paper, Film, and Foil Coatings.
R307-344-1.  Purpose.

The purpose of this rule is to limit volatile organic
compound (VOC) emissions from roll, knife, and rotogravure
coaters and drying ovens of paper, film, and foil coating
operations.

R307-344-2.  Applicability.
(1)  R307-344 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-344 applies
to the following sources:

(a)  Existing sources as of February 1, 2013, with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013, that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-344-3.  Definitions.
The following additional definitions apply to R307-344:
"Coating" means a protective, functional, or decorative film

applied in a thin layer to a surface.  This term often applies to
paints such as lacquers or enamels. It is also used to refer to
films applied to paper, plastics, or foil.

"Foil coating" means a coating applied in a web coating
process on any foil substrate other than paper or fabric,
including, but not limited to, typewriter ribbons, photographic
film, magnetic tape, and metal foil gift wrap, but excluding
coatings applied to packaging used exclusively for food and
health care products for human and animal consumption.

"Knife coating" means the application of a coating material
to a substrate by means of drawing the substrate beneath a blade
that spreads the coating evenly over the width of the substrate.

"Paper coating" means uniform distribution of coatings put
on paper, film, foils and pressure sensitive tapes regardless of
substrate.  Related web coating processes on plastic film and
decorative coatings on metal foil are included in this definition.
Paper coating covers saturation operations as well as coating
operations.

"Roll coating" means the application of a coating material
to a substrate by means of hard rubber or steel rolls.

"Roll printing" means the application of words, designs and
pictures to a substrate usually by means of a series of hard
rubber or steel rolls each with only partial coverage.

"Rotogravure coating" means the application of a uniform
layer of material across the entire width of the web to substrate
by means of a roll coating technique in which the pattern to be
applied is etched on the coating roll.  The coating material is
picked up in these recessed areas and is transferred to the
substrate.

"Saturation" means dipping the web into a bath.
"Web" means a continuous sheet of substrate.

R307-344-4.  Emission Standards.
Each owner or operator shall not apply coatings with a

VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-344-6.

TABLE 1

Paper, Film, and Foil Coating Limitations
(values in pounds VOC per pound of coating, minus water and
exempt solvents (compounds not classified as VOC), as applied)

COATING CATEGORY                         VOC EMISSION RATES

Paper, film and foil                            0.08

Pressure sensitive tape
and label                                       0.067

R307-344-5.  Work Practices and Recordkeeping.
(1)  Control techniques and work practices are to be

implemented at all times to reduce VOC emissions from fugitive
type sources.  Control techniques and work practices include:

(a)  Using tight fitting covers for open tanks;
(b)  Using covered containers for solvent wiping cloths;
(c)  Using collection hoods for areas where solvent is used

for cleanup;
(d)  Minimizing spills of VOC-containing cleaning

materials;
(e)  Conveying VOC-containing materials from one

location to another in closed containers or pipes;
(f)  Cleaning spray guns in enclosed systems; and
(g)  Using recycled solvents for cleaning.
(2)  All sources subject to R307-344 shall maintain records

demonstrating compliance with all provisions of R307-344 on
an annual basis.

(a)  Records shall include, but not limited to, inventory and
product data sheets of all coatings and solvents subject to R307-
344.

(b)  These records shall be available to the director upon
request.

(3)  No person shall apply coatings unless these materials
are applied with equipment operated according to the
manufacturer's specifications, and by the use of one of the
following methods:

(a)  Flow coater;
(b)  Roll coater;
(c)  Dip coater;
(d)  Foam coater;
(e)  Die coater;
(f)  Hand application methods;
(g)  High-volume, low pressure (HVLP) spray; or
(h)  Other application method capable of achieving at least

65% transfer efficiency, as certified by the manufacturer.
(4)  All persons shall perform solvent cleaning operations

with cleaning materials having VOC content of 0.21 pounds per
gallon or less.

R307-344-6.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-344-6.

(3) Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-344-7.  Compliance Schedule.
(1)  All sources in Davis and Salt Lake counties are subject

to this rule upon the effective date.
(2)  Sources in Box Elder, Cache, Tooele, Utah and Weber

counties shall be in compliance with the rule by January 1,
2014.

KEY:  VOC emission, paper coating, film coating, foil
coating
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-345.  Fabric and Vinyl Coatings.
R307-345-1. Purpose.

The purpose of this rule is to limit volatile organic
compound (VOC) emissions from fabric and vinyl coating
operations, which use roll, knife, or rotogravure coaters and
drying ovens.

R307-345-2.  Applicability.
(1)  R307-345 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-345 applies
to the following sources:

(a)  Existing sources as of February 1, 2013 with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013 that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-345-3.  Definitions.
The following additional definitions apply to R307-345:
"Coating" means a protective, functional, or decorative film

applied in a thin layer to a surface.
"Fabric coating" means the coating or saturation of a textile

substrate with a knife, roll or rotogravure coater to impart
characteristics that are not initially present, such as strength,
stability, water or acid repellency, or appearance. Fabric
coatings can include, but are not limited to, industrial and
electrical tapes, tie cord, utility meter seals, imitation leathers,
tarpaulins, shoe material, and upholstery fabrics.

"Knife coating" means the application of a coating material
to a substrate by means of drawing the substrate beneath a blade
that spreads the coating evenly over the width of the substrate.

"Roller coating" the coating material is applied to the
moving fabric, in a direction opposite to the movement of the
substrate, by hard rubber or steel rolls.

"Rotogravure coating" means the application of a uniform
layer of material across the entire width of the web to substrate
by means of a roll coating technique in which the pattern to be
applied is etched on the coating roll.  The coating material is
picked up in these recessed areas and is transferred to the
substrate.

"Vinyl coating" means applying a decorative or protective
top coat, or printing on vinyl coated fabric or vinyl sheets.

R307-345-4.  Emission Standards.
(1)  Each owner or operator shall not apply coatings with

a VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-345-6.

TABLE 1

Fabric and Vinyl Coating Limitations
(values in pounds VOC per gallon of coating, minus water and
exempt solvents (compounds not classified as VOC), as applied)

COATING CATEGTORY    VOC EMISSION RATES    VOC EMISSION RATES
                     Effective Through     Effective Beginning
                     December 31, 2014     January 1, 2015
Fabric                      2.9                   2.2

Vinyl                       3.8                   2.2

(2)  Organosol and plastisol coatings shall not be used to
bubble emissions from vinyl printing and top coating.

R307-345-5.  Work Practices and Recordkeeping.
(1)  Control techniques and work practices are to be

implemented at all times to reduce VOC emissions from fugitive

type sources.  Control techniques and work practices include:
(a)  Tight fitting covers for open tanks or drums;
(b)  Covered containers for solvent wiping cloths;
(c)  Collection hoods for areas where solvent is used for

cleanup;
(d) Covered mixing tanks; and
(e)  Covered hoods and oven routed to add-on control

devices, which may include, but are not limited to, after burners,
thermal incinerators, catalytic oxidation, or carbon adsorption.

(2)  No person shall apply any coating unless the coating
application method achieves a demonstrated 65% transfer
efficiency.

The following applications achieve a minimum of 65%
transfer efficiency and must be operated in accordance with the
manufacturers specifications:

(a)  Foam coat;
(b)  Flow coat;
(c)  Roll coat;
(d)  Dip coat;
(e)  Die coat;
(e)  High-volume, low-pressure (HVLP) spray;
(f)  Hand application methods; or
(g)  Other application method capable of achieving at least

65% transfer efficiency, as certified by the manufacturer.
(3)  All persons shall perform solvent cleaning operations

with cleaning material having VOC content of 0.21 pounds per
gallon or less.

(4)  All sources subject to R307-345 shall maintain records
demonstrating compliance with all provisions of R307-345 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-345.

(b)  These records shall be available to the director upon
request.

R307-345-6.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-345-6.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-345-7.  Compliance Schedule.
(1)  All sources in Davis and Salt Lake counties are subject

to this rule upon the effective date.
(2)  All sources within Box Elder, Cache, Tooele, Utah and

Weber counties shall be in compliance with this rule by January
1, 2014.

KEY:  air pollution, emission controls, fabric coating, vinyl
coating
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-346.  Metal Furniture Surface Coatings.
R307-346-1.  Purpose.

The purpose of this rule is to limit volatile organic
compound (VOC) emissions from metal furniture surface
coating operations in application areas, flash-off areas, and
ovens of metal furniture coating lines involved in prime and top-
coat or single coat operations.

R307-346-2.  Applicability.
(1)  R307-346 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-346 applies
to the following sources:

(a)  Existing sources as of February 1, 2013 with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013 that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-346-3.  Exemptions.
(1)  The requirements of R307-346 do not apply to the

following:
(a)  Stencil coatings;
(b)  Safety-indicating coatings;
(c)  Solid-film lubricants;
(d)  Electrical-insulating and thermal-conducting coatings;
(e)  Touch-up and repair coatings; or
(f)  Coating applications utilizing hand-held aerosol cans.

R307-346-4.  Definitions.
"Air dried coating" means coatings that are dried by the use

of air or a forced warm air at temperatures up to 194 degrees
Fahrenheit.

"Application area" means the area where the coating is
applied by spraying, dipping, or flow coating techniques.

"Baked coating" means a coating that is cured at a
temperature at or above 194 degrees Fahrenheit.

"Coating" means a protective, functional, or decorative film
applied in a thin layer to a surface. This term applies to paints,
sealants, caulks, inks, adhesives, and maskants.

"Extreme performance coatings" means coatings designed
for harsh exposure or extreme environmental conditions.

"Maskants" means a material that protects a metal surface
during the etching process.

"Metal furniture coating" means the surface coating of any
furniture made of metal or any metal part that will be assembled
with other metal, wood fabric, plastic, or glass parts to form a
furniture piece.

R307-346-5.  Emission Standards.
Each owner or operator shall not apply coatings with a

VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-346-7.

TABLE 1

METAL FURNITURE SURFACE COATING VOC LIMITS
(values in pounds of VOC per gallon of coating, minus water and
exempt solvents (compounds not classified as VOC, as applied)

COATING CATEGORY                   VOC EMISSION RATE

                                 Baked          Air Dried

General, One Component            2.3             2.3

General, Multi-Component          2.3             2.8

Extreme High Gloss                3.0             2.8

Extreme Performance               3.0             3.5

Heat Resistant                    3.0             3.5

Metallic                          3.5             3.5

Pretreatment Coatings             3.5             3.5
Solar Absorbent                   3.0             3.5

R307-346-6.  Work Practices.
(1)  The owner or operator shall:
(a)  Store all VOC-containing coatings, thinners, and

cleaning materials in closed containers;
(b)  Minimize spills of VOC-containing coatings, thinners,

and cleaning materials;
(c)  Clean up spills immediately;
(d)  Convey any coatings, thinners, and cleaning materials

in closed containers or pipes;
(e)  Close mixing vessels that contain VOC coatings and

other materials except when specifically in use; and
(f)  Minimize usage of solvents during cleaning of storage,

mixing, and conveying equipment.
(2)  No person shall apply any coating unless the coating

application method achieves a demonstrated 65% transfer
efficiency.

The following applications achieve a minimum of 65%
transfer efficiency and shall be operated in accordance with the
manufacturers specifications:

(a)  Electrostatic application;
(b)  Electrodeposition;
(c)  Brush coat;
(d)  Flow coat;
(e)  Roll coat;
(f)  Dip coat;
(g)  Continuous coating;
(h)  High-volume, low-pressure (HVLP) spray; or
(i)  Other application method capable of achieving at least

65% transfer efficiency, as certified by the manufacturer.
(3)  All persons shall perform solvent cleaning operations

with cleaning material having VOC content of 0.21 pounds per
gallon or less, unless such cleaning operations are performed
within the control of the emission control system of R307-346-
7.

(4)  All sources subject to R307-346 shall maintain records
demonstrating compliance with all provisions of R307-346 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-346.

(b)  These records shall be available to the director upon
request.

R307-346-7.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-346-7.

(3) Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-346-8.  Compliance Schedule.
(1)  All sources in Davis and Salt Lake counties are subject
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to this rule as of the effective date.
(2)  Sources in Box Elder, Cache, Utah, Tooele, and Weber

counties shall be in compliance with the rule by January 1,
2014.

KEY:  air pollution, emission controls, surface coating, metal
furniture
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-347.  Large Appliance Surface Coatings.
R307-347-1.  Purpose.

The purpose of this rule is to reduce volatile organic
compound (VOC) emissions from large appliance surface
coating operations.

R307-347-2.  Applicability.
(1)  R307-347 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-347 applies
to the following sources:

(a)  Existing sources as of February 1, 2013, that have the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013, that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-347-3.  Exemptions.
(1)  The requirements of R307-347 do not apply to the

following:
(a)  Stencil coatings;
(b)  Safety-indicating coatings;
(c)  Solid-film lubricants;
(d)  Electric-insulating and thermal-conducting coatings;
(e)  Touch-up and repair coatings; or
(f)  Coating application utilizing hand-held aerosol cans.

R307-347-4.  Definitions.
The following additional definitions apply to R307-347:
"Air dried coating" means coatings that are dried by the use

of air or a forced warm air at temperatures up to 194 degrees
Fahrenheit.

"Baked coating" means a coating that is cured at a
temperature at or above 198 degrees Fahrenheit.

"Coating" means a protective, functional, or decorative film
applied in a thin layer to a surface.  This term often applies to
paints such as lacquers or enamels.  It is also used to refer to
films applied to paper, plastics, or foil.

"Extreme performance coatings" means coatings designed
for harsh exposure or extreme environmental conditions.

"Large appliances" means doors, cases, lids, panels, and
interior support parts of residential and commercial washers,
dryers, ranges, refrigerators, freezers, water heaters,
dishwashers, trash compactors, air conditioners, and other
similar products.

R307-347-5.  Emission Standards.
Each owner or operator shall not apply coatings with a

VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-347-7.

TABLE 1

Large Appliance Coating Limitations
(values in pounds VOC per gallon of coating, minus water and
exempt solvents(compounds not classified as VOC), as applied)

COATING CATEGORY                       VOC EMISSION RATES

                                Baked              Air Dried

General, one component           2.3                  2.3

General, multi-component         2.3                  2.8

Extreme high gloss               3.0                  2.8

Extreme performance              3.0                  3.5

Heat resistance                  3.0                  3.5

Solar absorbent                  3.0                  3.5

Metallic                         3.5                  3.5

Pretreatment coatings            3.5                  3.5

R307-347-6.  Work Practices and Recordkeeping.
(1)  The owner or operator shall:
(a)  Store all VOC-containing coatings, thinners, and

cleaning materials in closed containers;
(b)  Minimize spills of VOC-containing coatings, thinners,

and cleaning materials;
(c)  Clean up spills immediately;
(d)  Convey any coatings, thinners, and cleaning materials

in closed containers or pipes;
(e)  Close mixing vessels that contain VOC coatings and

other materials except when specifically in use; and
(f)  Minimize usage of solvents during cleaning of storage,

mixing, and conveying equipment.
(2)  All sources subject to R307-347 shall maintain records

demonstrating compliance with all provisions of R307-347 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-352.

(b)  These records shall be made available to the director
upon request.

(3)  No person shall apply any coating unless the coating
application method achieves a demonstrated 65% transfer
efficiency.  The following applications achieve a minimum of
65% transfer efficiency and shall be operated in accordance with
the manufacturers specifications:

(a)  Electrostatic application;
(b)  Electrodeposition;
(c)  Brush coat;
(d)  Flow coat;
(e)  Roll coat;
(f)  Dip coat;
(g)  High-volume, low-pressure (HVLP) spray; or
(h)  Other application method capable of achieving at least

65% transfer efficiency, as certified by the manufacturer.
(4)  All persons shall perform solvent cleaning operations

with cleaning materials having VOC content of 0.21 pounds per
gallon or less.

R307-347-7.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-347-7.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-347-8.  Compliance Schedule.
(1)  All sources in Davis and Salt Lake counties are subject

to this rule as of the effective date of this rule.
(2)  Sources in Box Elder, Cache, Tooele, Utah and Weber

counties shall be in compliance with this rule by January 1,
2014.

KEY:  air pollution, emission controls, large appliance,
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surface coating
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-348.  Magnet Wire Coatings.
R307-348-1.  Purpose.

The purpose of this rule is to limit volatile organic
compound (VOC) emissions from ovens of magnet wire coating
operations.

R307-348-2.  Applicability.
(1)  R307-348 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-348 applies
to the following sources:

(a)  Existing sources as of February 1, 2013, with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013, that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-348-3.  Definitions.
The following additional definition applies to R307-348:
"Magnet wire coating" means the process of applying

coating of electrical insulating varnish or enamel to aluminum
or copper wire for use in electrical machinery.

R307-348-4.  Emission Standards.
(1) No owner or operator of a magnet wire coating oven

may cause, allow or permit discharge into the atmosphere of any
VOC in excess of 0.20 kilograms per liter of coating (1.7
pounds per gallon), excluding water, and exempt solvents
(compounds not classified as VOCs) delivered to the coating
applicator from magnet wire coating operations.

(a)  Equivalency calculations for coatings shall be
performed in units of pounds VOCs per gallon of solid rather
than pounds VOCs per gallon of coating when determining
compliance.

(b)  The equivalent emission limit is 2.2 pounds VOCs per
gallon solids.

(2)  The emission limitations specified above shall be
achieved by:

(a)  The application of low solvent content coating
technology; or

(b)  The use of an add-on control device on magnet wire
coating ovens as specified in R307-348-6.

R307-348-5.  Work Practices and Recordkeeping.
(1)  The owner or operator shall:
(a)  Store all VOC-containing coatings and cleaning

materials in closed containers;
(b)  Minimize spills of VOC-containing coatings and

cleaning materials;
(c)  Clean up spills immediately;
(d)  Convey any coatings, thinners, and cleaning materials

in closed containers or pipes;
(e)  Close mixing vessels that contain VOC coatings and

other materials except when specifically in use; and
(f)  Minimize usage of solvents during cleaning of storage,

mixing, and conveying equipment.
(2)  All sources subject to R307-348 shall maintain records

demonstrating compliance with all provisions of R307-348, and
these records shall be available to the director upon request.

R307-348-6.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator provided that the emission control device will attain
at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide

documentation that the emission control system will attain the
requirements of R307-348-6.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-348-7.  Compliance Schedule.
(1)  All sources in Davis and Salt Lake counties are subject

to this rule as of the effective date of this rule.
(2)  Sources in Box Elder, Cache, Utah, Tooele, and Weber

counties shall be in compliance with this rule by January 1,
2014.

KEY:  air pollution, emission controls, surface coating,
magnet wire
February 1, 2013 19-2-104(1)(a)



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 96

R307.  Environmental Quality, Air Quality.
R307-349.  Flat Wood Panel Coatings.
R307-349-1.  Purpose.

The purpose of R307-349 is to limit volatile organic
compound (VOC) emissions from flat wood paneling coating
sources.

R307-349-2.  Applicability.
(1)  R307-349 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-349 apples to
the following sources:

(a)  Existing sources as of February 1, 2013 with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013 that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-349-3.  Definitions.
The following additional definitions apply to R307-349:
"Coating" means a protective, decorative, or functional

material applied in a thin layer to a surface.  Such materials may
include paints, topcoats, varnishes, sealers, stains, washcoats,
basecoats, inks, and temporary protective coatings.

"Finishing material" means a coating used in the flat wood
panel industry, including basecoats, stains, washcoats, sealers,
and topcoats.

"Flat wood paneling" means wood paneling products that
are any decorative interior, exterior or tileboard (class I
hardboard) panel to which a protective, decorative, or functional
material or layer has been applied.

"Sealer" means a finishing material used to seal the pores
of a wood substrate before additional coats of finishing material
are applied.  A washcoat used to optimize aesthetics is not a
sealer.

"Strippable booth coating" means a coating that is applied
to a booth wall to provide a protective film to receive overspray
during finishing and that is subsequently peeled and disposed.
Strippable booth coatings are intended to reduce or eliminate the
need to use organic solvents to clean booth walls.

"Tileboard" means a premium interior wall paneling
product made of hardboard that meets the specifications for
Class I given by the standard ANSI/AHA A135.4-1995.

R307-349-4.  Emission Standards.
(1)  Each owner or operator shall not apply coatings with

a VOC content in excess of 2.1 pounds of VOC per gallon,
excluding water and exempt solvents (compounds not classified
as VOC). The equivalent emission limit shall be 2.9 pounds
VOCs per gallon solids coating; or

(2)  Each owner or operator shall use an add-on control
device as specified in R307-349-6.

R307-349-5.  Work Practice and Recordkeeping.
(1)  The owner or operator shall:
(a)  Store all VOC-containing coatings, thinners, and

cleaning materials in closed containers;
(b)  Minimize spills of VOC-containing coatings, thinners,

and cleaning materials;
(c)  Clean up spills immediately;
(d)  Convey any coatings, thinners, and cleaning materials

in closed containers or pipes;
(e)  Close mixing vessels that contain VOC coatings and

other materials except when specifically in use; and
(f)  Minimize usage of solvents during cleaning of storage,

mixing, and conveying of equipment.

(2)  No person shall apply any coating unless the coating
application method achieves a demonstrated 65% transfer
efficiency.

The following applications achieve a minimum of 65%
transfer efficiency and shall be operated in accordance with the
manufacturers specifications:

(a)  Paint brush;
(b)  Flow coat;
(c)  Roll coat;
(d)  Dip coat;
(e)  Detailing or touch-up guns;
(e)  High-volume, low-pressure (HVLP) spray;
(f)  Hand application methods; or
(g)  Other application method capable of achieving at least

65% transfer efficiency, as certified by the manufacturer.
(3)  No person shall use organic solvents for cleaning

operations that exceed a VOC content of 0.21 pounds per gallon
and a strippable booth coating with a VOC content in excess of
3.8 pounds per gallon, excluding water and exempt solvents
(compounds that are not defined as VOC).

(4)  All sources subject to R307-349 shall maintain records
demonstrating compliance with all provisions of R307-349 on
an annual basis.

(a)  Records should include, but not be limited to,
inventory and products data sheets of all coatings and solvents
subject to R307-349.

(b)  These records shall be available to the Director upon
request.

R307-349-6.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-349-6.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-349-7.  Compliance Schedule.
(1)  All sources in Davis and Salt Lake counties are subject

to this rule as of the effective date of this rule.
(2)  Sources in Box Elder, Cache, Tooele, Utah and Weber

counties shall be in compliance with this rule by January 1,
2014.

KEY:  air pollution, emission controls, flat wood paneling,
coatings
February 1, 2013 19-2-104(1)(a)



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 97

R307.  Environmental Quality, Air Quality.
R307-350.  Miscellaneous Metal Parts and Products
Coatings.
R307-350-1.  Purpose.

The purpose of R307-350 is to limit volatile organic
compound (VOC) emissions from miscellaneous metal parts and
products coating operations.

R307-350-2.  Applicability.
(1)  R307-350 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-350 applies
to the following sources:

(a)  Existing sources as of February 1, 2013, with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013, that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

(3)  R307-350 applies to, but is not limited to, the
following industries:

(a)  Large farm machinery (harvesting, fertilizing, planting,
tractors, combines, etc.);

(b)  Small farm machinery (lawn and garden tractors, lawn
mowers, rototillers, etc.)

(c)  Small appliance (fans, mixers, blenders, crock pots,
vacuum cleaners, etc.);

(d)  Commercial machinery (computers, typewriters,
calculators, vending machines, etc.);

(e)  Industrial machinery (pumps, compressors, conveyor
components, fans, blowers, transformers, etc.);

(f)  Fabricated metal products (metal covered doors,
frames, trailer frames, etc.); and

(g)  Any other industrial category that coats metal parts or
products under the standard Industrial Classification Code of
major group 33 (primary metal industries), major group 34
(fabricated metal products), major group 35 (nonelectric
machinery), major group 36 (electrical machinery), major group
37 (transportation equipment) major group 38 (miscellaneous
instruments), and major group 39 (miscellaneous manufacturing
industries).

R307-350-3.  Exemptions.
(1)  The requirements of R307-350 do not apply to the

following:
(a)  The surface coating of automobiles and light-duty

trucks;
(b)  Flat metal sheets and strips in the form of rolls or coils;
(c)  Surface coating of aerospace vehicles and components;
(d)  Automobile refinishing;
(e)  The exterior of marine vessels;
(f)  Customized top coating of automobiles and trucks if

production is less than 35 vehicles per day; or
(g)  Military munitions manufactured by or for the Armed

Forces of the United States.
(2)  The requirements of R307-350-5 do not apply to the

following:
(a)  Stencil coatings;
(b)  Safety-indicating coatings;
(c)  Solid-film lubricants;
(d)  Electric-insulating and thermal-conducting coatings;
(e)  Magnetic data storage disk coatings; or
(f)  Plastic extruded onto metal parts to form a coating.
(3)  The requirements of R307-350-6 do not apply to the

following:
(a)  Touch-up coatings;
(b)  Repair coatings; or

(c)  Textured finishes.

R307-350-4.  Definitions.
The following additional definitions apply to R307-350:
"Aerospace vehicles and component" means any fabricated

part, processed part, assembly of parts, or completed unit, with
the exception of electronic components, of any aircraft including
but not limited to airplanes, helicopters, missiles, rockets and
space vehicles.

"Air dried coating" means coatings that are dried by the use
of air or a forced warm air at temperatures up to 194 degrees
Fahrenheit.

"Baked coating" means coatings that are cured at a
temperature at or above 194 degrees Fahrenheit.

"Camouflage coating" means coatings that are used,
principally by the military, to conceal equipment from detection.

"Coating" means a protective, functional, or decorative film
applied in a thin layer to a surface.  This term often applies to
paints such as lacquers or enamels.  It is also used to refer to
films applied to paper, plastics, or foil.

"Coating application System" means all operations and
equipment that applies, conveys, and dries a surface coating,
including, but not limited to, spray booths, flow coaters, flash
off areas, air dryers and ovens.

"Dip coating" means a method of applying coatings to a
substrate by submersion into and removal from a coating bath.

"Electric-insulating varnish" means a non-convertible-type
coating applied to electric motors, components of electric
motors, or power transformers, to provide electrical,
mechanical, and environmental protection or resistance.

"Electric-insulating and thermal-conducting" means a
coating that displays an electrical insulation of at least 1000
volts DC per mil on a flat test plate and an average thermal
conductivity of at least 0.27 BTU per hour-foot-degree-
Fahrenheit.

"Electrostatic application" means a method of applying
coating particles or coating droplets to a grounded substrate by
electrically charging them.

"Etching filler" mean a coating that contains less than 23%
solids by weight and at least 0.5% acid by weight, and is used
instead of applying a pretreatment coating followed by a primer.

"Extreme high-gloss coating" means a coating which, when
tested by the American Society for Testing Material (ASTM)
Test Method D-523 adopted in 1980, shows a reflectance of 75
or more on a 60 degree meter.

"Extreme performance coatings" means coatings designed
for harsh exposure or extreme environmental conditions.

"Flow coat" means a non-atomized technique of applying
coatings to a substrate with a fluid nozzle in a fan pattern with
no air supplied to the nozzle.

"Heat-resistant coating" means a coating that must
withstand a temperature of at least 400 degrees Fahrenheit
during normal use.

"High-performance architectural coating" means a coating
used to protect architectural subsections and which meets the
requirements of the Architectural Aluminum Manufacturer
Association's publication number AAMA 605.2-1980.

"High-temperature coating" means a coating that is
certified to with-stand a temperature of 1,000 degrees
Fahrenheit for 24 hours.

"High-volume, low-pressure (HVLP) spray" means a
coating application system which is designed to be operated and
which is operated between 0.1 and 10 pounds per square inch
gauge (psig) air pressure, measured dynamically at the center of
the air cap and the air horns.

"Magnetic data storage disk coating" means a coating used
on a metal disk which stores data magnetically.

"Metallic coating" means a coating which contains more
than 5 grams of metal particles per liter of coating, applied.
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"Military specification coating" means a coating applied to
metal parts and products and which has a formulation approved
by a United States military agency for use on military
equipment.

"Mold-seal coating" means the initial coating applied to a
new mold or repaired mold to provide a smooth surface which,
when coated with a mold release coating, prevents products
from sticking to the mold.

"Multi-component coating" means a coating requiring the
addition of a separate reactive resin, commonly known as a
catalyst or hardener, before application to form an acceptable
dry film.

"One-component coating" means a coating that is ready for
application as it comes out of its container to form an acceptable
dry film. A thinner, necessary to reduce the viscosity, is not
considered a component.

"Pan backing coating" means a coating applied to the
surface of pots, pans, or other cooking implements that are
exposed directly to a flame or other heating elements.

"Prefabricated architectural component coatings" means
coatings applied to metal parts and products that are to be used
as an architectural structure or their appurtenances including,
but not limited to, hand railings, cabinets, bathroom and kitchen
fixtures, fences, rain-gutters and down-spouts, window screens,
lamp-posts, heating and air conditioning equipment, other
mechanical equipment, and large fixed stationary tools.

"Pretreatment coating" means a coating which contains no
more than 12% solids by weight, and at least 0.5% acid, by
weight, is used to provide surface etching, and is applied
directly to metal surfaces to provide corrosion resistance,
adhesion, and ease of stripping.

"Primer" means a coating applied to a surface to provide a
firm bond between the substrate and subsequent coats.

"Repair coating" means a coating used to recoat portions of
a part or product which has sustained mechanical damage to the
coating.

"Safety-indicating coating" means a coating which changes
physical characteristics, such as color, to indicate unsafe
condition.

"Silicone release coating" means any coating which
contains silicone resin and is intended to prevent food from
sticking to metal surfaces.

"Solar-absorbent coating" means a coating which has as its
prime purpose the absorption of solar radiation.

"Solid-film lubricant" means a very thin coating consisting
of a binder system containing as its chief pigment material one
or more of molybdenum disulfide,  graphi te,
polytetrafluoroethylene (PTEF) or other solids that act as a dry
lubricant between faying surfaces.

"Stencil coating" means an ink or a coating which is rolled
or brushed onto a template or stamp in order to add identifying
letters or numbers to metal parts and products.

"Textured finish" means a rough surface produced by
spraying and splattering large drops of coating onto a previously
applied coating.  The coatings used to form the appearance of
the textured finish are referred to as textured coatings.

"Touch-up coating" means a coating used to cover minor
coating imperfections appearing after the main coating
operation.

"Vacuum-metalizing coating" means the undercoat applied
to the substrate on which the metal is deposited or the overcoat
applied directly to the metal film.

R307-350-5.  Emission Standards.
(1)  Each owner or operator shall not apply coatings with

a VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-350-8.

TABLE 1

METAL PARTS AND PRODUCTS VOC CONTENT LIMITS
(values in pounds of VOC per gallon of coating, minus water and
exempt solvents (compounds not classified as VOC)), as applied)

COATING CATEGORY                 VOC EMISSION RATES

                              Air Dried       Baked

General One Component           2.8            2.3

General Multi Component         2.8            2.3

Camouflage                      3.5            3.5

Electric-Insulating             3.5            3.5
varnish

Etching Filler                  3.5            3.5

Extreme High-Gloss              3.5            3.0

Extreme Performance             3.5            3.0

Heat-Resistant                  3.5            3.0

High Performance                6.2            6.2
architectural

High Temperature                3.5            3.5

Metallic                        3.5            3.5

Military Specification          2.8            2.3

Mold-Seal                       3.5            3.5

Pan Backing                     3.5            3.5

Prefabricated Architectural     3.5            2.3
Multi-Component

Prefabricated Architectural     3.5            2.3
One-Component

Pretreatment Coatings           3.5            3.5

Repair and Touch Up             3.5            3.0

Silicone Release                3.5            3.5

Solar-Absorbent                 3.5            3.0

Vacuum-Metalizing               3.5            3.5

Drum Coating, New, Exterior     2.8            2.8

Drum Coating, New, Interior     3.5            3.5

Drum Coating, Reconditioned,    3.5            3.5
Exterior

Drum Coating, Reconditioned,    4.2            4.2
Interior

(2)  If more than one emission limitation indicated in this
section applies to a specific coating, then the most stringent
emission limitation shall apply.

R307-350-6.  Application Methods.
No owner or operator of a facility shall apply VOC

containing coatings to metal parts and products unless the
coating is applied with equipment operated according to the
equipment manufacturer specifications, and by the use of one of
the following methods:

(1)  Electrostatic application;
(2)  Flow coat;
(3)  Dip/electrodeposition coat;
(4)  Roll coat;
(5)  High-volume, low-pressure (HVLP) spray;
(6)  Hand Application Methods;
(7)  Airless or air-assisted airless spray may also be use for

metal coatings with a viscosity of 15,000 centipoise or greater,
as supplied; or

(8)  Another application method capable of achieving
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transfer efficiency equivalent or better to HVLP spray, as
certified by the manufacturer.

R307-350-7.  Work Practices and Recordkeeping.
(1)  Control techniques and work practices shall be

implemented at all times to reduce VOC emissions from fugitive
type sources.  Control techniques and work practices shall
include, but are not limited to:

(a)  Storing all VOC-containing coatings, thinners, and
coating-related waste materials in closed containers;

(b)  Ensuring that mixing and storage containers used for
VOC-containing coatings, thinners, and coating-related waste
material are kept closed at all times except when depositing or
removing these materials;

(c)  Minimizing spills of VOC-containing coatings,
thinners, and coating-related waste materials; and

(d)  Conveying VOC-containing coatings, thinners, and
coating-related waste materials from one location to another in
closed container or pipes; and

(e)  Minimizing VOC emission from cleaning of
application, storage, mixing, and conveying equipment by
ensuring that equipment cleaning is performed without
atomizing the cleaning solvent and all spent solvent is captured
in closed containers.

(2)  All persons shall perform solvent cleaning operations
with cleaning material having VOC content of 0.21 pounds per
gallon or less.

(3)  All sources subject to R307-350 shall maintain records
demonstrating compliance with all provisions of R307-350 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-350.

(b)  These records shall be available to the director upon
request.

R307-350-8.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-350-8.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-350-9.  Compliance Schedule.
(1)  All sources within Davis and Salt Lake counties shall

be in compliance by September 1, 2013.
(2)  All sources in Box Elder, Cache, Tooele, Utah and

Weber counties shall be in compliance with this rule by January
1, 2014.

KEY:  air pollution, emission controls, coatings,
miscellaneous metal parts
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-351.  Graphic Arts.
R307-351-1.  Purpose.

The purpose of this rule is to limit volatile organic
compound (VOC) emissions from graphic arts printing
operations.

R307-351-2.  Applicability.
R307-351 applies to graphic arts printing operations in Box

Elder, Cache, Davis, Salt Lake, Utah and Weber counties as
specified below. For purposes of determining whether the
emissions applicability threshold or an equivalent threshold is
met, the owner or operator shall consider source-wide emissions
from all printing operations including related cleaning activities
prior to controls.

(1)  R307-351-4 applies to all packaging and publication
rotogravure; packaging and publication flexographic; and
specialty printing operations employing VOC-containing inks,
including dilution and cleaning materials, that have potential to
emit on a per press basis equal to or greater than 25 tons per
year of VOC.  Flexible packaging printing is exempt from
R307-351-4.

(2)  R307-351-5 applies to all flexible packaging printing
operations with potential to emit on a per press basis, from the
dryer, prior to controls, equal to or greater than 25 tons per year
of VOC from inks, coatings and adhesives combined.

(3)  R307-351-6(1) applies to individual heatset web offset
lithographic printing presses and individual heatset web
letterpress printing presses with potential to emit from the dryer,
on a per press basis, prior to controls, equal to or greater than 25
tons per year of VOC.  Heatset presses used for book printing
and heatset presses with maximum web width of 22 inches or
less are exempt from R307-351-6(1).

(4)  R307-351-6(2) applies to offset lithographic printing
operations that emit at least 2.7 tons per year actual emissions of
VOC, or an equivalent level, before consideration of controls.
Any press with total fountain solution reservoir of less than one
gallon and sheet-fed presses with maximum sheet size of 11
inches by 17 inches or smaller are exempt from R307-351-6(2).

(5)  R307-351-6(3) applies to offset lithographic printing
and letterpress printing operations that emit at least 2.7 tons per
year actual emissions of VOC, or an equivalent level, before
consideration of controls.  Cleaners used on electronic
components of a press, pre-press cleaning operations (e.g.,
platemaking), post-press cleaning operations (e.g., binding),
cleaning supplies (e.g., detergents) used to clean the floor (other
than dried ink) in the area around a press, or cleaning performed
in parts washers or cold cleaners are exempt from R307-351-
6(3).

(6)  R307-351-7 applies to all graphic arts printing
operations that emit at least 2.7 tons per year actual emissions of
VOC, or an equivalent level, before consideration of controls.

R307-351-3.  Definitions.
The following additional definitions apply to R307-351:
"Alcohol" means any of the following compounds, when

used as a fountain solution additive for offset lithographic
printing: ethanol, n-propanol, and isopropanol.

"Alcohol Substitute" means a nonalcohol additive that
contains VOCs and is used in the fountain solution.

"Automatic Blanket Wash System" means equipment used
to clean lithographic blankets which can include, but is not
limited to those utilizing a cloth and expandable bladder, brush,
spray, or impregnated cloth system.

"Cleaning Solution" means a liquid solvent or solution
used to clean the operating surfaces of a printing press and its
parts. Cleaning solutions include, but are not limited to blanket
wash, roller wash, metering roller cleaner, plate cleaner,
impression cylinder washes, rubber rejuvenators, and other

cleaners used for cleaning a press, press parts, or to remove
dried ink or coating from areas around the press.

"Blanket" means a synthetic rubber material that is
wrapped around a cylinder used in offset lithography to transfer
or "offset" an image from an image carrier.

"Capture efficiency" means the fraction of all VOC
emissions generated by a process that are delivered to a control
device, expressed as a percentage.

"Capture system" means the equipment (including hoods,
ducts, fans, etc.) used to collect, capture, or transport a pollutant
to a control device.

"Coating" means material applied onto or impregnated into
a substrate. Such materials include, but are not limited to,
solvent-borne and waterborne coatings.

"Composite partial vapor pressure" means the sum of the
partial pressure of the compounds defined as VOCs.

"Control device" means a device such as a carbon adsorber
or oxidizer which reduces the VOC in an exhaust gas by
recovery or by destruction.

"Control device efficiency" means the ratio of VOC
emissions recovered or destroyed by a control device to the total
VOC emissions that are introduced into the control device,
expressed as a percentage.

"Flexible packaging" means any package or part of a
package the shape of which can be readily changed. Flexible
packaging includes, but is not limited to, bags, pouches, liners
and wraps utilizing paper, plastic, film, aluminum foil,
metalized or coated paper or film, or any combination of these
materials.

"Flexographic press" means an unwind or feed section,
which may include more than one unwind or feed station (such
as on a laminator), a series of individual work stations, one or
more of which is a flexographic print station, any dryers
(including interstage dryers and overhead tunnel dryers)
associated with the work stations, and a rewind, stack, or
collection section. The work stations may be oriented vertically,
horizontally, or around the circumference of a single large
impression cylinder. Inboard and outboard work stations,
including those employing any other technology, such as
rotogravure, are included if they are capable of printing or
coating on the same substrate. A publication rotogravure press
with one or more flexographic imprinters is not a flexographic
press.

"Flexographic printing" means the application of words,
designs, and pictures to substrate by means of a roll printing
technique in which the pattern to be applied is raised above the
printing roll and the image carrier is made of rubber or other
elastomeric materials.

"Fountain solution" means a mixture of water and other
volatile and non-volatile chemicals and additives that wets the
nonimage area of a lithographic printing plate so that the ink is
maintained within the image areas.

"Heatset" means an offset lithographic printing or
letterpress printing operation in which the ink solvents are
vaporized by passing the printed surface through a dryer.

"Letterpress printing" means a method where the image
area is raised relative to the non-image area and the ink is
transferred to the substrate directly from the image surface.

"Narrow-web flexographic press" means a flexographic
press that is not capable of printing substrates greater than 18
inches in width and that does not also meet the definition of
rotogravure press (i.e., it has no rotogravure print stations).

"Non-heatset", also called coldset, means an offset
lithographic printing or letterpress printing operation in which
the ink dries by oxidation and/or absorption into the substrate
without use of heat from dryers.

"Offset lithographic printing" means a plane-o-graphic
method in which the image and non-image areas are on the same
plane and the ink is offset from a plate to a rubber blanket, and
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then from the blanket to the substrate.
"Overall control efficiency" means the total efficiency of a

control system, determined either by:
(1)  The product of the capture efficiency and the control

device efficiency; or
(2)  A liquid-liquid material balance.
"Packaging printing" means rotogravure or flexographic

printing, not otherwise defined as publication printing, upon
paper, paper board, metal foil, plastic film, and other substrates,
which are, in subsequent operations, formed into packaging
products and labels. This includes, but is not limited to, folding
cartons, flexible packaging, labels and wrappers.

"Printing operation" means the application of words,
designs, or pictures on a substrate. All units in a machine which
have both coating and printing units shall be considered as
performing a printing operation.

"Printing Press" means a printing production assembly
composed of one or more units used to produce a printed
substrate, including but not limited to, any associated coating,
spray powder application, heatset web dryer, ultraviolet or
electron beam curing units, or infrared heating units.

"Publication rotogravure printing" means rotogravure
printing upon paper that is subsequently formed into books,
magazines, catalogues, brochures, directories, newspaper
supplements, and other types of printed materials.

"Publication rotogravure press" means a rotogravure press
used for publication rotogravure printing. A publication
rotogravure press may include one or more flexographic
imprinters. A publication rotogravure press with one or more
flexographic imprinters is not a flexographic press.

"Roll coating" means the application of a coating material
to a substrate by means of hard rubber or steel rolls.

"Roll printing" means the application of words, designs and
pictures to a substrate usually by means of a series of hard
rubber or steel rolls each with only partial coverage.

"Rotogravure coating" means the application of a uniform
layer of material across the entire width of the web to substrate
by means of a roll coating technique in which the pattern to be
applied is etched on the coating roll.  The coating material is
picked up in these recessed areas and is transferred to the
substrate.

"Rotogravure press" means an unwind or feed section,
which may include more than one unwind or feed station (such
as on a laminator), a series of individual work stations, one or
more of which is a rotogravure print station, any dryers
associated with the work stations, and a rewind, stack, or
collection section. Inboard and outboard work stations,
including those employing any other technology, such as
flexography, are included if they are capable of printing or
coating on the same substrate.

"Rotogravure printing" means the application of words,
designs, and pictures to a substrate by means of a roll printing
technique that involves a recessed image area in the form of
cells.

"Specialty printing operations" means all gravure and
flexographic operations that print a design or image, excluding
publication and packaging printing.  Specialty printing
operations include, among other things, printing on paper cups
and plates, patterned gift wrap, wallpaper, and floor coverings.

"Web" means a continuous roll of substrate.
"Wide-web flexographic press" means a flexographic press

capable of printing substrates greater than 18 inches in width.

R307-351-4.  Standards for Rotogravure, Flexographic, and
Specialty Printing Operations.

(1)  No owner or operator of a packaging and publication
rotogravure; packaging and publication flexographic, and
specialty printing operations employing VOC-containing ink
may operate, cause, or allow or permit the operation of a facility

unless:
(a)  The volatile fraction of ink, as it is applied to the

substrate, contains 25.0% by volume or less of VOC and 75.0%
by volume or more of water; or

(b)  The ink as it is applied to the substrate, less water,
contains 60.0% by volume or more nonvolatile material; or

(c)  The owner or operator installs and operates either a
carbon adsorption system as described in R307-351-4(1)(a)(i)
or an incineration system as described in R307-351-4(1)(a)(ii).

(i)  A carbon adsorption system shall reduce the volatile
organic emissions from the capture system by a minimum of
90.0% by weight.

(ii)  An incineration system shall oxidize, from the capture
system, a minimum of 90.0% of the non-methane VOCs
measured as total combustible carbon to carbon dioxide and
water.

(iii)  A capture system as described in R307-351-
4(1)(a)(iv) shall be used in conjunction with a carbon adsorption
system and an incineration system.

(iv)  The design and operation of a capture system must be
consistent with good engineering practices and shall be required
to provide for an overall reduction in VOC emissions of at least:

(A)  75.0% where a publication rotogravure process is
employed;

(B)  65.0% where a packaging rotogravure process is
employed; or

(C)  60.0% where a flexographic printing process is
employed.

(2)  The owner or operator of an emission control device
shall provide documentation that the system will attain the
requirements of R307-351-4.

(3)  The Emission control system shall be operated and
maintained in accordance with the manufacturer
recommendations.

(4)  The owner or operator of an emission control device
shall maintain for a minimum of two years records of operating
and maintenance sufficient to demonstrate that the equipment is
being operated and maintained in accordance with the
manufacturer recommendations.

R307-351-5.  Standards for Flexible Packaging Printing
Operations.

(1)  Presses used for flexible packaging printing shall
comply with an 80% overall emission control efficiency.

(a)  The owner or operator of an emission control device
shall provide documentation that the emissions control system
will attain the requirements of R307-351-5.

(b)  The Emission control system shall be operated and
maintained in accordance with the manufacturer
recommendations.

(2)  The owner or operator of an emission control device
shall maintain for a minimum of two years records of operating
and maintenance sufficient to demonstrate that the equipment is
being operated and maintained in accordance with the
manufacturer recommendations.

(3)  As an alternative to the overall control efficiency, the
following two equivalent VOC content limits may be met by use
of low VOC content materials or combinations of materials and
controls as follows:

(a)  0.8 kg VOC/kg solids applied; or
(b)  0.16 kg VOC/kg materials applied.
(c)  The VOC content limits can be met by averaging the

VOC content of materials used on a single press, i.e., within a
line.  The use of averaging to meet the VOC content limits is not
allowed for cross-line, i.e., across multiple lines.

R307-351-6.  Standards for Offset Lithographic Printing and
Letterpress Printing Operations.

(1)  Requirements for heatset web offset lithographic and
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heatset letterpress inks and dryers.
(a)  Individual heatset web offset lithographic printing

presses and individual heatset web letterpress printing presses
shall comply with 90% control efficiency for the control device
on heatset dryers.

(b)  The owner or operator of an emission control device
shall provide documentation that the emissions control system
will attain the requirements of R307-351-6.

(c)  The Emission control system shall be operated and
maintained in accordance with the manufacturer
recommendations.

(2)  The owner or operator shall maintain for a minimum of
two years records of operating and maintenance sufficient to
demonstrate that the equipment is being operated and
maintained in accordance with the manufacturer
recommendations.

(3)  As an alternative to the control efficiency, the control
device outlet concentration may be reduced to 20 ppmv as
hexane on a dry basis to accommodate situations where the inlet
VOC concentration is low or there is no identifiable measurable
inlet.

(4)  Requirements for fountain solution.
(a)  For heatset web offset lithographic printing, the level

of control for VOC emissions from on-press (as-applied)
fountain solution shall meet one of the following:

(i)  1.6% alcohol or less (by weight) in the fountain;
(ii)  3.0% alcohol or less (by weight) in the fountain

solution if the fountain solution is refrigerated to below 60
degrees Fahrenheit; or

(iii)  5.0% alcohol substitute or less (by weight) and no
alcohol in the fountain solution.

(b)  For sheet-fed offset lithographic printing, the level of
control for VOC emissions from on-press (as-applied) fountain
solution shall meet one of the following:

(i)  5.0% alcohol or less (by weight) in the fountain;
(ii)  8.5% alcohol or less (by weight) in the fountain

solution provided the fountain solution is refrigerated to below
60 degrees Fahrenheit; or

(iii)  5.0% alcohol substitute or less (by weight) and no
alcohol in the fountain solution.

(c)  For non-heatset web offset lithographic printing, the
level of control for VOC emissions shall be 5.0% alcohol
substitute or less (by weight) on-press (as-applied) and no
alcohol in the fountain solution.

(5)  Requirements for cleaning materials.
(a)  For blanket washing, roller washing, plate cleaners,

metering roller cleaners, impression cylinder cleaners, rubber
rejuvenators, and other cleaners used for cleaning a press, press
parts, or to remove dried ink from areas around a press, only
cleaning materials with a VOC composite vapor pressure of less
than ten mm Hg at 68 degrees Fahrenheit or cleaning materials
containing less than 70 weight percent VOC shall be used.

(b)  Up to 110 gallons per year of cleaning materials which
meet neither the VOC composite vapor pressure requirement nor
the VOC content requirement may be used.

R307-351-7.  Work Practices and Recordkeeping.
(1)  Control techniques and work practices are to be

implemented at all times to reduce VOC emissions from fugitive
type sources.  Control techniques and work practices include:

(a)  Tight fitting covers for open tanks; and
(b)  Keeping cleaning materials, used shop towels, and

solvent wiping cloths in closed containers.
(2)  Record keeping and reporting.
(a)  The owner or operator of any source subject to R307-

351 shall maintain:
(i)  Records of the annual usage of all materials that may be

a source of VOC emissions including, but not limited to, inks,
coatings, adhesives, fountain solution, and cleaning materials.

(ii)  All sources subject to R307-351 shall maintain records
demonstrating compliance with all provisions of R307-351.
These records shall be available to the director upon request.

R307-351-8.  Compliance Schedule.
(1)  All sources within Salt Lake and Davis counties shall

be in compliance with this rule by the effective date of this rule.
(2)  All sources within Box Elder, Cache, Utah and Weber

counties shall be in compliance with this rule by January 1,
2014.

KEY:  air pollution, graphic arts, VOC, printing operations
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-352.  Metal Container, Closure, and Coil Coatings.
R307-352-1.  Purpose.

The purpose of this rule is to reduce volatile organic
compound (VOC) emissions from the coating of metal coils,
cans, pails, and lids in the manufacturing or reconditioning
process.

R307-352-2.  Applicability.
(1)  R307-352 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-352 applies
to the following sources:

(a)  Existing sources as of February 1, 2013 with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013 that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

R307-352-3.  Definitions.
The following additional definitions apply to R307-352:
"Coating" means a protective, functional or decorative film

applied in a thin layer to a surface.
"End sealing compound" means a compound which is

coated onto can ends and which functions as a gasket when the
end is assembled onto the can.

"Exterior body spray" means a coating sprayed on the
exterior of the container body to provide a decorative or
protective finish.

"Interior body spray" means a coating sprayed on the
interior of the can body to provide a protective film between the
product and the can.

"Metal container or closure coating" means any coating
applied to either the interior or exterior of formed metal cans,
pails, lids or crowns or flat metal sheets which are intended to
be formed into cans, pails, lids or crowns.

"Overvarnish" means a coating applied directly over a
design coating to reduce the coefficient of friction, to provide
gloss and to protect the finish against abrasion and corrosion.

"Reconditioned pails or lids" means any metal container
which is reused, recycled or remanufactured.

"Three-piece can side-seam coating" means a coating
sprayed on the exterior and/or interior of a welded, cemented or
soldered seam to protect the exposed metal.

"Two-piece can exterior-end coating" means a coating
applied to the exterior bottom end of a can to reduce the
coefficient of friction and to provide protection to the metal.

R307-352-4.  Emission Standards.
Each owner or operator shall not apply coatings with a

VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-352-6.

TABLE 1

METAL CONTAINER AND CLOSURE COIL COATING LIMITATIONS
(values in pounds VOC per gallon of coating, minus water and
exempt solvents (compounds not classified as VOC), as applied)

COATING CATEGORY                            VOC EMISSION RATES

CANS

Sheet basecoat (interior and exterior)
and overvarnish                                    1.9

Two-piece can exterior basecoat,
overvarnish, and end coating                       2.1

Interior body spray

     Two-piece cans                                3.5

     Three-piece cans                              3.0

Three-piece can side seam spray                    5.5

End sealing compound:  Food cans, non-food
cans, and beverage cans                            0.1
Exterior body spray                                3.5

PAILS AND LIDS

Body spray

     Reconditioned interior                        4.2

     Reconditioned exterior                        3.5

     New interior                                  3.5

     New exterior                                  2.8

End sealing compound                               0.5

Inks, all applications                             2.5

Coil
Coil coating                                       1.7

R307-352-5.  Work Practices and Recordkeeping.
(1)  The owner or operator shall:
(a)  Store all VOC-containing coatings, thinners, and

cleaning materials in closed containers;
(b)  Minimize spills of VOC-containing coatings, thinners,

and cleaning materials;
(c)  Clean up spills immediately;
(d)  Convey any coatings, thinners, and cleaning materials

in closed containers or pipes;
(e)  Close mixing vessels that contain VOC coatings and

other materials except when specifically in use; and
(f)  Minimize usage of solvents during cleaning of storage,

mixing, and conveying equipment.
(2)  No person shall apply any coating unless the coating

application method achieves a demonstrated 65% transfer
efficiency.

The following applications achieve a minimum of 65%
transfer efficiency and shall be operated in accordance with the
manufacturers specifications:

(a)  Electrostatic application;
(b)  Flow coat;
(c)  Roll coat;
(d)  Dip coat;
(e)  High-volume, low-pressure (HVLP) spray;
(f)  Hand application methods;
(g)  Printing techniques; or
(h)  Other application method capable of achieving at least

65% transfer efficiency, as certified by the manufacturer.
(3)  All persons shall perform solvent cleaning operations

with cleaning material having VOC content of 0.21 lb/gallon or
less.

(4)  All sources subject to R307-352 shall maintain records
demonstrating compliance with all provisions of R307-352 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-352.

(b)  These records shall be made available to the director
upon request.

R307-352-6.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
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requirements of R307-352-6.
(3)  Emission control systems shall be operated and

maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-352-7.  Compliance Schedule.
All sources within Box Elder, Cache, Davis, Salt Lake,

Tooele, Utah and Weber counties shall be in compliance with
this rule by January 1, 2014.

KEY:  air pollution, emission controls, metal containers, coil
coatings
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-354.  Automotive Refinishing Coatings.
R307-354-1.  Purpose.

The purpose of R307-354 is to limit volatile organic
compound emissions (VOC) from automotive refinishing
sources.

R307-354-2.  Applicability.
(1)  R307-354 applies to sources located in Cache, Davis,

Salt Lake, Utah and Weber counties that have the potential to
emit 2.7 tons per year or more of VOC, including related
cleaning activities.

(2)  In Box Elder and Tooele counties, R307-354 applies
to the following sources:

(a)  Existing sources as of February 1, 2013 with the
potential to emit 5 tons per year or more of VOC, including
related cleaning activities; and

(b)  New sources as of February 1, 2013 that have the
potential to emit 2.7 tons per year or more of VOC, including
related cleaning activities.

(3)  The requirements of R307-354 shall not apply to any
canned aerosol coating products.

R307-354-3.  Definitions.
The following additional definitions apply to R307-354:
"Adhesion promoter" means a coating which is labeled and

formulated to be applied to uncoated plastic surfaces to facilitate
bonding of subsequent coatings, and on which, a subsequent
coating is applied.

"Automotive" means passenger cars, vans, motorcycles,
trucks, buses, golf carts and all other mobile equipment.

"Automotive refinishing" means the process of coating
automobiles, after-market automobiles, motorcycles, light and
medium-duty trucks and vans that are performed in auto body
shops, auto repair shops, production paint shops, new car dealer
repair and paint shops, fleet operation repair and paint shops,
and any other facility which coats vehicles under the Standard
Industrial Classification Code 7532 (Top, Body and Upholstery
Repair Shops and Paint Shops).  This includes dealer repair of
vehicles damaged in transit.  It does not include refinishing
operations for other types of mobile equipment, such as farm
machinery and construction equipment or their parts, including
partial body collision repairs, that is subsequent to the original
coating applied at an automobile original equipment
manufacturing plant.

"Clear coating" means any coating that contains no
pigments and is labeled and formulated for application over a
color coating or clear coating.

"Coating" means a protective, decorative, or functional
material applied in a thin layer to a surface.  Such materials may
include paints, topcoats, varnishes, sealers, stains, washcoats,
basecoats, inks, and temporary protective coatings.

"Color coating" means any pigmented coating, excluding
adhesion promoters, primers, and multi-color coatings, that
requires a subsequent clear coating and which is applied over a
primer, adhesion promoter, or color coating. Color coatings
include metallic and iridescent color coatings.

"Enclosed paint gun cleaner" means a cleaner consisting of
a closed container with a door or top that can be opened and
closed and fitted with cleaning connections.  The spray gun is
attached to a connection, and solvent is pumped through the gun
and onto the exterior of the gun.  Cleaning solvent falls back
into the cleaner's solvent reservoir for recirculation.

"Metallic/Iridescent color coating" means a coating which
contains iridescent particles, composed of either metal as
metallic particles or silicon as mica particles, in excess of 0.042
pounds per gallon as applied, where such particles are visible in
the dried film.

"Multi-color coating" means a coating which exhibits more

than one color when applied, and which is packaged in a single
container and applied in a single coat.

"Non-enclosed paint gun cleaner" means cleaner consisting
of a basin similar to a sink in which the operator washes the
outside of the gun under a solvent stream.  The gun cup is filled
with recirculated solvent, the gun tip is placed into a canister
attached to the basin, and suction draws the solvent from the
cup through the gun.  The solvent gravitates to the bottom of the
basin and drains through a small hole to a reservoir that supplies
solvent to the recirculation pump.

"Pretreatment coating" means a coating which contains no
more that 16% solids, by weight, and at least 0.5% acid, by
weight, is used to provide surface etching, and is applied
directly to bare metal surfaces to provide corrosion resistance
and promote adhesion for subsequent coatings.

"Primer" means any coating which is labeled and
formulated for application to a substrate to provide a bond
between the substrate and subsequent coats; corrosion
resistance; a smooth substrate surface; or resistance to
penetration of subsequent coats, and on which a subsequent
coating is applied. Primers may be pigmented.

"Single-stage coating" means any pigmented coating,
excluding primers and multi-color coatings, labeled and
formulated for application without a subsequent clear coat.
Single-stage coatings include single-stage metallic/iridescent
coatings.

"Solids" means the part of the coating that remains after the
coating is dried or cured; solids content is determined using data
from EPA Method 24.

"Temporary protective coating" means any coating which
is labeled and formulated for the purpose of temporarily
protecting areas form overspray or mechanical damage.

"Topcoat" means any coating or series of coatings applied
over a primer or an existing finish for the purpose of protection
or beautification.

"Truck bed liner coating" means any coating, excluding
clear, color, multi-color, and single-stage coatings, labeled and
formulated for application to a truck bed to protect it from
surface abrasion.

"Underbody coating" means any coating labeled and
formulated for application to wheel wells, the inside of door
panels or fenders, the underside of a trunk or hood, or the
underside of the motor vehicle.

"Uniform finish coating" means any coating labeled and
formulated for application to the area around a spot repair for
the purpose of blending a repaired area's color or clear coat to
match the appearance of an adjacent area's existing coating.
Prior to May 1, 2013, this coating category may be referred to
as uniform finish blenders.

"Uniform finish blender" means a coating designed to
blend a repaired topcoat into an existing topcoat.

R307-354-4.  Emission Standards.
Each owner or operator shall not apply coatings with a

VOC content in excess of the amounts specified in Table 1 or
shall use an add-on control device as specified in R307-354-6.

TABLE 1

AUTOMOTIVE REFINISHING VOC LIMITS
(values in pounds of VOC per gallon of coating, minus water and
 exempt solvent (compounds not defined as VOC), as applied)

COATING CATEGORY                             VOC EMISSION RATES

Adhesion Promoter                                 4.5

Clear Coating                                     2.1

Color Coating                                     3.5

Multi-color Coating                               5.7
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Pretreatment Coating                              5.5

Primer                                            2.1

Primer Sealer                                     2.1

Single-stage Coating                              2.8

Temporary Protective Coating                      0.5

Truck Bed Liner Coating                           2.6

Underbody Coating                                 3.6

Uniform Finish Coating                            4.5

Any Other Coating Type                            2.1

R307-354-5.  Work Practice and Recordkeeping.
(1)  Control techniques and work practices are to be

implemented at all times to reduce VOC emissions from fugitive
type sources.  Control techniques and work practices include:

(a)  Tight fitting covers for open tanks;
(b)  Covered containers for solvent wiping cloths;
(c)  Collection hoods for areas where solvent is used for

cleanup;
(d)  Minimizing spill of VOC-containing cleaning

materials;
(e)  Conveying VOC-containing materials from one

location to another in closed containers or pipes; and
(f)  Cleaning spray guns in enclosed systems or a non-

enclosed paint gun cleaner may be used if the vapor pressure of
the cleaning solvent is less than 100 mm Hg at 68 degrees
Fahrenheit and the solvent is directed towards a drain that leads
directly to an enclosed remote reservoir.

(2)  Application equipment requirements:
(a)  A person shall not apply any coating to an automotive

part or component unless the coating application method
achieves a demonstrated 65% transfer efficiency.

(b)  The following coating application methods have been
demonstrated to achieve a minimum of 65% transfer efficiency:

(i)  Brush, dip or roll coating operated in accordance with
the manufacturers specifications;

(ii)  Electrostatic application equipment operated in
accordance with the manufacturers specifications; and

(iii)  High Volume, Low Pressure spray equipment
operated in accordance with the manufacturers specifications.

(c)  Other coating application methods may be used that
have been demonstrated to be capable of achieving at least 65%
transfer efficiency, as certified by the manufacturer.

(3)  All sources subject to R307-354 shall maintain records
demonstrating compliance with all provisions of R307-354 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-354.

(b)  These records shall be available to the director upon
request.

R307-354-6.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 90% efficiency performance.

(2)  The owner or operator of a control device shall provide
documentation that the emission control system will attain the
requirements of R307-354-6.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer

recommendations.

R307-354-7.  Compliance Schedule.
All sources within Box Elder, Cache, Davis, Salt Lake,

Tooele, Utah, and Weber counties shall be in compliance with
this rule by July 1, 2014.

KEY:  air pollution, automotive refinishing, VOC, coatings
February 1, 2013 19-2-104(1)(a)
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R307.  Environmental Quality, Air Quality.
R307-355.  Control of Emissions from Aerospace
Manufacture and Rework Facilities.
R307-355-1.  Purpose.

The purpose of R307-355 is to limit the emissions of
volatile organic compounds (VOCs) from aerospace coatings
and adhesives, from organic solvent cleaning, and from the
storage and disposal of solvents and waste solvent materials
associated with the use of aerospace coatings and adhesives.

R307-355-2.  Applicability.
R307-355 applies to all aerospace manufacture and rework

facilities that have the potential to emit 10 tons or more per year
of VOCs and that are located in Box Elder, Cache, Davis, Salt
Lake, Utah, Tooele and Weber counties.

R307-355-3.  Exemptions.
(1)  R307-355 does not apply:
(a)  Where cleaning and coating takes place in research and

development, quality control, laboratory testing and electronic
parts and assemblies, except for cleaning and coating of
completed assemblies;

(b)  To manufacturing or rework operations involving
space vehicles; and

(c)  To rework operations performed on antique aerospace
vehicles or components.

R307-355-4.  Definitions.
The following additional definitions apply to R307-355:
"Aerospace manufacture" and "rework facility" means any

installation that produces, reworks, or repairs in any amount any
commercial, civil, or military aerospace vehicle or component.

"Antique aerospace vehicle or component" means an
aircraft or component thereof that was built at least 30 years ago
and would not routinely be in commercial or military service in
the capacity for which it was designed.

"Chemical milling maskants" means a coating that is
applied directly to aluminum components to protect surface
areas when chemical milling the component with a Type I or
Type II etchant. Type I chemical milling maskants are used with
a Type I etchant and Type II chemical milling maskants are used
with a Type II etchant.

"Exempt solvents" means organic chemicals that are not
defined as VOC.

"General aviation rework facility" means any aerospace
installation with the majority of its revenues resulting from the
reconstruction, repair, maintenance, repainting, conversion, or
alteration of general aviation aerospace vehicles or components.

"Low vapor pressure hydrocarbon-based cleaning solvent"
means a cleaning solvent that is composed of a mixture of
photochemically reactive hydrocarbons and oxygenated
hydrocarbons and has a maximum vapor pressure of 7 mm Hg
at 68 degrees Fahrenheit.  These cleaners must not contain
hazardous air pollutants.

"Space vehicle" means a man-made device, either manned
or unmanned, designed for operation beyond earth's atmosphere.
This definition includes integral equipment such as models,
mock-ups, prototypes, mold, jigs, tooling, hardware jackets and
test coupons.  Also included, auxiliary equipment associated
with test, transport and storage that through contamination can
compromise the space vehicle performance.

"Specialty coating" means a coating that, even though it
meets the definition of a primer, topcoat, or self-priming
topcoat, has additional performance criteria beyond those of
primers, topcoats, and self-priming topcoats for specific
applications.

(1)  These performance criteria may include, but are not
limited to, temperature or fire resistance, substrate compatibility,
antireflection, temporary protection or marking, sealing,

adhesively joining substrates, or enhanced corrosion protection.
(2)  Individual specialty coatings are defined in Appendix

A of 40 CFR 63 subpart GG, which is incorporated by
reference.

"Topcoat" means a coating that is applied over a primer or
component for appearance, identification, camouflage, or
protection.  Topcoats that are defined as specialty coatings are
not included under this definition.

R307-355-5. Emission Standards.
(1)  The owner or operator shall not cause, permit, or allow

the emissions of VOCs from the coating of aerospace vehicles
or components to exceed:

(a)  2.9 pounds per gallon of coating, excluding water and
exempt solvents, delivered to a coating applicator that applies
primers.  For general aviation rework facilities, the VOC
limitation shall be 4.5 pounds per gallon of coating, excluding
water and exempt solvents, delivered to a coating applicator that
applies primers;

(b)  3.5 pounds per gallon of coating, excluding water and
exempt solvents, delivered to a coating applicator that applies
topcoats (including self-priming topcoats).  For general aviation
rework facilities, the VOC limit shall be 4.5 pounds per gallon
of coating, excluding water and exempt solvents, delivered to a
coating applicator that applies topcoats (including self-priming
topcoats);

(c)  5.2 pounds per gallon of coating, excluding water and
exempt solvents, delivered to a coating applicator that applies
Type I chemical milling maskant;

(d)  1.3 pounds per gallon of coating, excluding water and
exempt solvents, delivered to a coating applicator that applies
Type II chemical milling maskants; and

(d)  Emissions of VOCs from specialty coatings in excess
of the amounts specified in EPA-453/R-97-004, December
1997, page B-2, hereby incorporated by reference.

(2)  The owner or operator may alternatively comply with
R307-355-5(1)(a) through (d) by using an add-on control device
as specified in R307-355-9.

(3)  The following coating applications are exempt from
the VOC content limits in R307-355-5(1);

(a)  Touchup and repair operations.
(b)  Use of hand-held spray can application method.
(c)  Department of Defense classified coatings.
(d)  Coatings of space vehicles.
(e)  Facilities that use separate formulations in volumes of

less than 50 gallons per year subject to a maximum exemption
of 200 gallons total for such formulations applied annually.

R307-355-6.  Application Method.
(1)  No owner or operator shall apply any primer or topcoat

unless the primer and topcoat is applied with equipment
operated according to the equipment manufacturer
specifications or by the use of one of the following methods:

(a)  Electrostatic application;
(b)  Flow/curtain coat;
(c)  Dip/electrodeposition coat;
(d)  Roll coat;
(e)  Brush coating;
(f)  cotton-tipped swab application;
(g)  High-Volume, Low-Pressure (HVLP) Spray;
(h)  Hand Application Methods; or
(i)  Other coating application methods that achieve

emission reductions equivalent to HVLP or electrostatic spray
application methods, as determined according to the
requirements in 40 CFR 63.750(i).

(2)  The following conditions are exempt from R307-355-
6(1):

(a)  Any situation that normally requires the use of an
airbrush or an extension on the spray gun to properly reach
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limited access spaces.
(b)  The application of coatings that contain fillers that

adversely affect atomization with HVLP spray guns and that
cannot be applied by any of the application methods specified
in R307-355-6.

(c)  The application of coatings that normally have dried
film thickness of less than 0.0013 centimeters (0.0005 inches)
and that cannot be applied by any of the application methods
specified in R307-355-6.

(d)  The use of airbrush application methods for stenciling,
lettering, and other identification markings.

(e)  The use of hand-held spray can application methods.
(f)  Touch-up and repair operations.
(g)  Application of specialty coatings.

R307-355-7.  Work Practices and Recordkeeping.
(1)  Control techniques and work practices shall be

implemented at all times to reduce VOC emissions from fugitive
type sources.  Control techniques and work practices shall
include, but are not limited to:

(a)  Storing all VOC-containing coatings, adhesives,
thinners, and coating-related waste materials in closed
containers;

(b)  Ensuring that mixing and storage containers used for
VOC-containing coatings, adhesives, thinners, and coating-
related waste material are kept closed at all times except when
depositing or removing these materials;

(c)  Minimizing spills of VOC-containing coatings,
adhesives, thinners, and coating-related waste materials; and

(d)  Conveying VOC-containing coatings, adhesives,
thinners, and coating-related waste materials from one location
to another in closed container or pipes.

(2)  All sources subject to R307-355 shall maintain records
demonstrating compliance with all provisions of R307-355 on
an annual basis.

(a)  Records shall include, but not be limited to, inventory
and product data sheets of all coatings and solvents subject to
R307-355.

(b)  These records shall be available to the Director upon
request.

R307-355-8.  Solvent Cleaning.
(1)  Hand-wipe cleaning. Cleaning solvents used in hand-

wipe cleaning operations shall meet one of the following
requirements:

(a)  Have a VOC composite vapor pressure less than or
equal to 45 mm Hg at 68 degrees Fahrenheit;

(b)  Have an aqueous cleaning solvent in which water is at
least 80% of the solvent as applied; or

(c)  Have a low vapor pressure hydrocarbon-based cleaning
solvent.

(2)  The following exemptions apply:
(a)  Cleaning during the manufacture, assembly,

installation, maintenance, or testing of components of breathing
oxygen systems that are exposed to the breathing oxygen.

(b)  Cleaning during the manufacture, assembly,
installation, maintenance, or testing of parts, subassemblies, or
assemblies that are exposed to strong oxidizers or reducers (e.g.,
nitrogen tetroxide, liquid oxygen, hydrazine).

(c)  Cleaning and surface activation prior to adhesive
bonding.

(d)  Cleaning of electronics parts and assemblies containing
electronics parts.

(e)  Cleaning of aircraft and ground support equipment
fluid systems that are exposed to the fluid, including air-to-air
heat exchangers and hydraulic fluid systems.

(f)  Cleaning of fuel cells, fuel tanks, and confined spaces.
(g)  Surface cleaning of solar cells, coated optics, and

thermal control surfaces.

(h)  Cleaning during fabrication, assembly, installation, and
maintenance of upholstery, curtains, carpet, and other textile
materials used on the interior of the aircraft.

(i)  Cleaning of metallic and nonmetallic materials used in
honeycomb cores during the manufacture or maintenance of
these cores, and cleaning of the completed cores used in the
manufacture of aerospace vehicles or components.

(j)  Cleaning of aircraft transparencies, polycarbonate, or
glass substrates.

(k)  Cleaning and solvent usage associated with research
and development, quality control, or laboratory testing.

(l)  Cleaning operations, using nonflammable liquids,
conducted within five feet of energized electrical systems.

(3)  Flush cleaning. Cleaning solvents used in flush
cleaning of parts, assemblies and coating unit components must
be emptied into an enclosed container or collection system that
is kept closed when not in use.

(4)  Spray gun cleaning. All spray guns shall be cleaned by
one or more of the following methods:

(a)  Enclosed system that is closed at all times except when
inserting or removing the spray gun. If leaks in the system are
found, repairs shall be made as soon as practicable, but no later
than 15 days after the leak was found. If the leak is not repaired
by the 15th day, the cleaning solvent shall be removed and the
enclosed cleaner shall be shut down until the leak is repaired or
its use is permanently discontinued.

(b)  Nonatomized cleaning.
(i)  Spray guns shall be cleaned by placing cleaning solvent

in the pressure pot and forcing it through the gun with the
atomizing cap in place.

(ii)  No atomizing air is to be used.
(iii)  The cleaning solvent from the spray gun shall be

directed into a vat, drum, or other waste container that is closed
when not in use.

(c)  Disassembled spray gun cleaning.
(i)  Spray guns shall be cleaned by disassembling and

cleaning the components by hand in a vat, which shall remain
closed at all times except when in use.

(ii)  Spray gun components shall be soaked in a vat, which
shall remain closed during the soaking period and when not
inserting or removing components.

(d)  Atomizing spray into a waste container that is fitted
with a device designed to capture atomized solvent emissions.

(e)  Cleaning of the nozzle tips of automated spray
equipment systems, except for robotic systems that can be
programmed to spray into a closed container, shall be exempt
from these requirements.

R307-355-9.  Optional Add-On Controls.
(1)  The owner or operator may install and maintain an

incinerator, carbon adsorption, or any other add-on emission
control device, provided that the emission control device will
attain at least 81% efficiency performance.

(2)  The owner or operator of a control device system shall
provide documentation that the emission control system will
attain the requirements of R307-355-9.

(3)  Emission control systems shall be operated and
maintained in accordance with the manufacturer
recommendations. The owner or operator shall maintain for a
minimum of two years records of operating and maintenance
sufficient to demonstrate that the equipment is being operated
and maintained in accordance with the manufacturer
recommendations.

R307-355-10.  Compliance Schedule.
All sources within Box Elder, Cache, Davis, Salt Lake,

Tooele, Utah and Weber counties shall be in compliance by
January 1, 2014.
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KEY:  air pollution, coating, aerospace
February 1, 2013 19-2-104(1)(a)
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R309.  Environmental Quality, Drinking Water.
R309-515.  Facility Design and Operation:  Source
Development.
R309-515-1.  Purpose.

This rule specifies requirements for public drinking water
sources.  It is intended to be applied in conjunction with R309-
500 through R309-550.  Collectively, these rules govern the
design, construction, operation and maintenance of public
drinking water system facilities.  These rules are intended to
assure that such facilities are reliably capable of supplying
adequate quantities of water that consistently meet applicable
drinking water quality requirements and do not pose a threat to
general public health.

R309-515-2.  Authority.
This rule is promulgated by the Drinking Water Board as

authorized by Title 19, Environmental Quality Code, Chapter 4,
Safe Drinking Water Act, Subsection 104(1)(a)(ii) of the Utah
Code Annotated and in accordance with 63G-3 of the same,
known as the Administrative Rulemaking Act.

R309-515-3.  Definitions.
Definitions for certain terms used in this rule are given in

R309-110 but may be further clarified herein.

R309-515-4.  General.
(1)  Issues to be Considered.
The selection, development and operation of a public

drinking water source must be done in a manner which will
protect public health and assure that all required water quality
standards, as described in R309-200, are met.

(2)  Communication with the Division.
Because of the issues described above in (1), engineers are

advised to work closely with the Division to help assure that
sources are properly sited, developed and operated.

(3)  Number of Sources and Quantity Requirements.
Community water systems established after January 1, 1998

serving more than 100 connections shall have a minimum of two
sources, except where served by a water treatment plant.
Community Water Systems established prior to that date,
currently serving more than 100 connections, shall obtain a
separate source no later than January 1, 2000.  For all systems,
the total developed source capacity(ies) shall equal or exceed the
peak day demand of the system.  Refer to R309-510-7 of these
rules for procedure to estimate the peak day demand.

(4)  Quality Requirements.
In selecting a source of water for development, the

designing engineer shall demonstrate to the satisfaction of the
Executive Secretary that the source(s) selected for use in public
water systems are of satisfactory quality, or can be treated in a
manner so that the quality requirements of R309-200 can be
met.

(5)  Initial Analyses.
All new drinking water sources, unless otherwise noted

below, shall be analyzed for the following:
(a)  All the primary and secondary inorganic contaminants

listed in R309-200, Table 200-1 and Table 200-5 (excluding
Asbestos unless it would be required by R309-205-5(2)),

(b)  Ammonia as N; Boron; Calcium; Chromium, Hex as
Cr; Copper; Lead; Magnesium; Potassium; Turbidity, as NTU;
Specific Conductivity at 25 degrees Celsius, u mhos/cm;
Bicarbonate; Carbon Dioxide; Carbonate; Hydroxide;

2Phosphorous, Ortho as P; Silica, dissolved as SiO ; Surfactant
3 3as MBAS; Total Hardness as CaCO ; and Alkalinity as CaCO ,

(c)  Pesticides, PCB's and SOC's as listed in R309-200-
5(3)(a), Table 200-2 unless the system is a transient non-
community pws or, if a community pws or non-transient non-
community pws, they have received waivers in accordance with
R309-205-6(1)(f).  The following six constituents have been

excused from monitoring in the State by the EPA,
dibromochloropropane, ethylene dibromide, Diquat, Endothall,
glyphosate and Dioxin,

(d)  VOC's as listed in R309-200-5(3)(b), Table 200-3
unless the system is a transient non-community pws, and

(e)  Radiologic chemicals as listed in R309-200-5(4)
unless the system is a non-transient non-community pws or a
transient non-community pws.

All analyses shall be performed by a certified laboratory as
required by R309-205-4 (Specially prepared sample bottles are
required),

(6)  Source Classification.
Subsection R309-505-7(1)(a)(i) provides information on

the classification of water sources.  The Executive Secretary
shall classify all existing or new sources as either:

(a)  Surface water or ground water under direct influence
of surface water which will require conventional surface water
treatment or an approved equivalent, or as

(b)  Ground water not under the direct influence of surface
water.

(7)  Latitude and Longitude.
The latitude and longitude, to at least the nearest second,

or the location by section, township, range, and course and
distance from an established outside section corner or quarter
corner of each point of diversion shall be submitted to the
Executive Secretary prior to source approval.

R309-515-5.  Surface Water Sources.
(1)  Definition.
A surface water source, as is defined in R309-110, shall

include, but not be limited to tributary systems, drainage basins,
natural lakes, artificial reservoirs, impoundments and springs or
wells which have been classified as being directly influenced by
surface water.  Surface water sources will not be considered for
culinary use unless they can be rendered acceptable by
conventional surface water treatment or other equivalent
treatment techniques acceptable to the Executive Secretary.

(2)  Pre-design Submittal.
The following information must be submitted to the

Executive Secretary and approved in writing before
commencement of design of diversion structures and/or water
treatment facilities:

(a)  A copy of the chemical analyses required by R309-200
and described in R309-515-4(5) above, and

(b)  A survey of the watershed tributary to the watercourse
along which diversion structures are proposed.  The survey shall
include, but not be limited to:

(i)  determining possible future uses of impoundments or
reservoirs,

(ii) the present stream classification by the Division of
Water Quality, any obstacles to having stream(s) reclassified
1C, and determining degree of watershed control by owner or
other agencies,

(iii)  assessing degree of hazard to the supply by accidental
spillage of materials that may be toxic, harmful or detrimental
to treatment processes,

(iv)  obtaining samples over a sufficient period of time to
assess the microbiological, physical, chemical and radiological
characteristics and variations of the water,

(v)  assessing the capability of the proposed treatment
process to reduce contaminants to applicable standards, and

(vi)  consideration of currents, wind and ice conditions,
and the effect of tributary streams at their confluence.

(3)  Pre-construction Submittal.
Following approval of a surface water source, the

following additional information must be submitted for review
and approval prior to commencement of construction:

(a)  Evidence that the water system owner has a legal right
to divert water from the proposed source for domestic or
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municipal purposes;
(b)  Documentation regarding the minimum firm yield

which the watercourse is capable of producing (see R309-515-
5(4)(a) below; and

(c)  Complete plans and specifications and supporting
documentation for the proposed treatment facilities so as to
ascertain compliance with R309-525 or R309-530.

(4)  Quantity.
The quantity of water from surface sources shall:
(a)  Be assumed to be no greater than the low flow of a 25

year recurrence interval or the low flow of record for these
sources when 25 years of records are not available;

(b)  Meet or exceed the anticipated peak day demand for
water as estimated in R309-510-7 and provide a reasonable
surplus for anticipated growth; and

(c)  Be adequate to compensate for all losses such as
silting, evaporation, seepage, and sludge disposal which would
be anticipated in the normal operation of the treatment facility.

(5)  Diversion Structures.
Design of intake structures shall provide for:
(a)  Withdrawal of water from more than one level if

quality varies with depth;
(b)  Intake of lowest withdrawal elevation located at

sufficient depth to be kept submerged at the low water elevation
of the reservoir;

(c) Separate facilities for release of less desirable water
held in storage;

(d) Occasional cleaning of the inlet line;
(e) A diversion device capable of keeping large quantities

of fish or debris from entering an intake structure; and
(f) Suitable protection of pumps where used to transfer

diverted water (refer to R309-540-5).
(6)  Impoundments.
The design of an impoundment reservoir shall provide for,

where applicable:
(a)  Removal of brush and trees to the high water level;
(b)  Protection from floods during construction;
(c)  Abandonment of all wells which may be inundated

(refer to applicable requirements of the Division of Water
Rights); and

(d)  Adequate precautions to limit nutrient loads.

R309-515-6.  Ground Water - Wells.
(1)  Required Treatment.
If properly developed, water from wells may be suitable for

culinary use without treatment. A determination as to whether
treatment may be required can only be made after the source has
been developed and evaluated.

(2)  Standby Power.
Water suppliers, particularly community water suppliers,

should assess the capability of their system in the event of a
power outage. If gravity fed spring sources are not available, one
or more of the system's well sources should be equipped for
operation during power outages. In this event:

(a)  To ensure continuous service when the primary power
has been interrupted, a power supply should be provided
through connection to at least two independent public power
sources, or portable or in-place auxiliary power available as an
alternative; and

(b)  When automatic pre-lubrication of pump bearings is
necessary, and an auxiliary power supply is provided, the pre-
lubrication line should be provided with a valved by-pass
around the automatic control, or the automatic control shall be
wired to the emergency power source.

(3)  The Utah Division of Water Rights.
The Utah Division of Water Rights (State Engineer's

Office)  regulates the drilling of water wells. Before the drilling
of a well commences, the well driller must receive a start card
from the State Engineer's Office. For public drinking water

supply wells the rules of R655-4 still apply and must be
followed in addition to these rules.

(4)  Source Protection.
Public drinking water systems are responsible for

protecting their sources from contamination. The selection of a
well location shall only be made after consideration of the
requirements of R309-600. Sources shall be located in an area
which will minimize threats from existing or potential sources
of pollution.

Generally, sewer lines should not be located within zone
one and zone two of a public drinking water system's source
protection zones.  However, if certain precautions are taken,
sewer lines may be permitted within a public drinking water
system's source protection zone one and zone two. Sewer lines
shall meet the conditions identified in R309-600-13(3), and
shall be specially constructed throughout zone one in aquifers
classified as protected, and zones one and two, if the aquifer is
classified as unprotected, as follows:

(a)  sewer lines shall be constructed to remain watertight.
The lines shall be deflection tested in accordance with the
Division of Water Quality Rule R317-3.  The lines shall be
video inspected for any defect following completion of
construction and before being placed in service.  The sewer pipe
material shall be:

(i)  high density polyethylene (HDPE) pipe with a PE3408
or PE4710 rating from the Plastic Pipe Institute and have a
Dimension Ratio (DR) of 17 or less, and all joints shall be
fusion welded, or

(ii)  polyvinyl chloride (PVC) pipe meeting AWWA
Specification C900 or C905 and have a DR of 18 or less.  PVC
pipe shall be either restrained gasketed joints or shall be fusion
welded.  Solvent cement joints shall not be acceptable.  The
PVC pipe shall be clearly identified when installed, by marking
tape or other means as a sanitary sewer line, or

(iii)  ductile iron pipe with ceramic epoxy lining,
polyethylene encasement, restrained joints, and a minimum
pressure class of 200.

(b)  procedures for leakage tests shall be specified and
comply with Division of Water Quality Rule R317-3
requirements.

(c)  lateral to main connection shall be fusion welded, shop
fabricated, or saddled with a mechanical clamping watertight
device designed for the specific pipe;

(d)  inlet and outlet sewer pipes shall be joined to a
manhole with a gasketed flexible watertight connection;

(e)  the sewer pipe shall be laid with no greater than 2
percent deflection at any joint;

(f)  backfill shall be compacted to not less than 95 percent
of maximum laboratory density as determined in accordance
with ASTM Standard D-690;

(g)  sewer manholes shall meet the following requirements:
(i)  the manholes shall be constructed of reinforced

concrete;
(ii)  manhole base and walls, up to a point at least 12

inches above the top of the upper most sewer pipe entering the
manhole, shall be fabricated in a single concrete pour without
joints; and

(iii)  the manholes shall be air pressure tested after
installation.

(h)  in unprotected aquifers, an impermeable cutoff wall
shall be constructed in all sewer trenches on the up-gradient
edge of zone two.  In protected aquifers, an impermeable cutoff
wall shall be constructed in all sewer trenches on the up-
gradient edge of zone one.

(5)  Outline of Well Approval Process.
(a)  Well drilling shall not commence until both of the

following items are submitted and receive a favorable review:
(i)  a Preliminary Evaluation Report on source protection

issues as required by R309-600-13, and
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(ii)  engineering plans and specifications governing the
well drilling, prepared by a licensed well driller holding a
current Utah Well Drillers Permit if previously authorized by the
Executive Secretary or prepared, signed and stamped by a
licensed professional engineer or professional geologist licensed
to practice in Utah.

(b)  Grouting Inspection During Well Construction.
(i)  Authorized Individuals
(A)  The following individuals are authorized to witness the

well sealing procedure for a public drinking water well:
(I)  An engineer or a geologist from the Division of

Drinking Water,
(II)  A district engineer of the Department of

Environmental Quality,
(III)  An authorized representative of the Division of Water

Rights, or
(IV)  An individual having written authorization from the

Executive Secretary and meeting the below listed criteria.
(B)  At the time of the well sealing an individual, who is

authorized per (i)(A)(IV), shall present to the well driller a copy
of the letter authorizing him or her to witness a well sealing on
behalf of the Division of Drinking Water.  A copy of this letter
shall be appended to the witness certification letter.

(C)  At least three days before the anticipated well grouting
the well driller shall arrange for an authorized witness listed in
(i)(A) above to witness the procedure.  (See R309-515-6(6)(i)).

(ii)  Obtaining Authorization
(A)  To be authorized per (i)(A)(IV) above to witness a

well sealing procedure, an individual must have no relationship
to the driller or the well's owner and have at least five years
professional experience designing wells, supervising well
drilling or other equivalent experience associated with well
drilling or well sealing that are acceptable to the Executive
Secretary.

(B)  Individuals, desiring the Executive Secretary's
authorization to witness a well grouting procedure, shall provide
the following information to the Executive Secretary for review
over his or her signature attesting to the correctness of the
information:

(I)  A detailed description of the applicant's experience
with well drilling projects, including number of years of
experience and type of work.  Three references confirming this
professional experience are required.

(II)  Evidence of licensure as a professional engineer or
professional geologist in Utah.

(III)  No relationship may exist between a person
authorized to witness well sealings and a well driller that would
serve as the basis for suspicion of favoritism, leniency or
punitive action in the performance of this task.  Examples of
such relationships would be: family; former long term
employment; business partnerships, either formal or informal;
etc.  The Executive Secretary's decision, with right of appeal to
the Drinking Water Board, shall be accepted relative to what
constitutes a conflict of interest or a relationship sufficient to
disqualify an applicant from all or specific witness
opportunities.

(IV)  An acknowledgement that he/she would not be acting
as an agent or employee of the State of Utah and any losses
incurred while acting as a witness would not be covered by
governmental immunity or Utah's insurance.

(VI)  Willingness to follow established protocols and
attend such training events as may be required by the Executive
Secretary.

(VII)  Complete with a minimum 75% passing grade, an
examination on water well drilling rules, as offered by the
Division of Water Rights.

(C)  The Executive Secretary may rescind the authorization
if an individual fails to comply with the criteria or conditions of
authorization listed above.

(iii)  Well Seal Certification
The individual witnessing the well sealing procedure shall

provide a signed letter to the Executive Secretary within 30 days
of the well sealing including the following:

(A)  Certification that the well sealing procedure met all
the requirements of Rule R309-515-6(6)(i);

(B)  The water right under which the well was drilled and
the well driller's license number;

(C)  The public water system name (if applicable);
(D)  The latitude and longitude of the well and method

used for its determination;
(E)  The well head's approximate elevation;
(F)  Casing diameter(s), length(s), and material(s);
(G)  The size of the annulus between the borehole and

casing;
(H)  A description of the sealing process including the

sealing material used, its volume, density, method of placement,
and depth from surface; and

(I)  The names and company affiliations of other
individuals observing the sealing procedure including, but not
limited to the well driller, the well owner, and/or a consultant.

(c)  After completion of the well drilling the following
information shall be submitted and receive a favorable review
before water from the well can be introduced into a public water
system:

(i)  a copy of the "Report of Well Driller" as required by
the State Engineer's Office which is complete in all aspects and
has been stamped as received by the same;

(ii)  a copy of the letter from the authorized individual
described in R309-515-6(5)(b) above, indicating inspection and
confirmation that the well was grouted in accordance with the
well drilling specifications and the requirements of this rule;

(iii)  a copy of the pump test including the yield vs.
drawdown test as described in R309-515-6(10)(b) along with
comments / interpretation by a licensed professional engineer or
licensed professional geologist of the graphic drawdown
information required by R309-515-6(b)(vi)(E);

(iv)  a copy of the chemical analyses required by R309-
515-4(5);

(v)  documentation indicating that the water system owner
has a right to divert water for domestic or municipal purposes
from the well source;

(vi)  a copy of complete plans and specifications prepared,
signed and stamped by a licensed professional engineer
covering the well housing, equipment and diversion piping
necessary to introduce water from the well into the distribution
system; and

(vii)  a bacteriological analysis of water obtained from the
well after installation of permanent equipment, disinfection and
flushing.

(d)  An Operation Permit shall be obtained in accordance
with R309-500-9 before any water from the well is introduced
into a public water system.

(6)  Well Materials, Design and Construction.
(a) ANSI/NSF Standards 60 and 61 Certification.
All interior surfaces must consist of products complying

with ANSI/NSF Standard 61.  This requirement applies to drop
pipes, well screens, coatings, adhesives, solders, fluxes, pumps,
switches, electrical wire, sensors, and all other equipment or
surfaces which may contact the drinking water.

All substances introduced into the well during construction
or development shall be certified to comply with ANSI/NSF
Standard 60.  This requirement applies to drilling fluids
(biocides, clay thinners, defoamers, foamers, loss circulation
materials, lubricants, oxygen scavengers, viscosifiers, weighting
agents) and regenerants.  This requirement also applies to well
grouting and sealing materials which may come in direct contact
with the drinking water.

(b)  Permanent Steel Casing Pipe shall:



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 113

(i)  be new single steel casing pipe meeting AWWA
Standard A-100, ASTM or API specifications and having a
minimum weight and thickness as given in Table 1 found in
R655-4-9.4 of the Utah Administrative Code (Administrative
Rules for Water Well Drillers, adopted January 1, 2001,
Division of Water Rights);

(ii)  have additional thickness and weight if minimum
thickness is not considered sufficient to assure reasonable life
expectancy of the well;

(iii)  be capable of withstanding forces to which it is
subjected;

(iv)  be equipped with a drive shoe when driven;
(v)  have full circumferential welds or threaded coupling

joints; and
(vi)  project at least 18 inches above the anticipated final

ground surface and at least 12 inches above the anticipated
pump house floor level.  At sites subject to flooding the top of
the well casing shall terminate at least three feet above the 100
year flood level or the highest known flood elevation, whichever
is higher.

(c)  Non-Ferrous Casing Material.
The use of any non-ferrous material for a well casing shall

receive prior approval of the Executive Secretary based on the
ability of the material to perform its desired function.
Thermoplastic water well casing pipe shall meet ANSI/ASTM
Standard F480-76 and shall bear the logo NSF-wc indicating
compliance with NSF Standard 14 for use as well casing.

(d)  Disposal of Cuttings.
Cuttings and waste from well drilling operations shall not

be discharged into a waterway, lake or reservoir.  The rules of
the Utah Division of Water Quality must be observed with
respect to these discharges.

(e)  Packers.
Packers, if used, shall be of material that will not impart

taste, odor, toxic substances or bacterial contamination to the
well water.  Lead, or partial lead packers are specifically
prohibited.

(f)  Screens.
The use of well screens is recommended where appropriate

and, if used, they shall:
(i)  be constructed of material resistant to damage by

chemical action of groundwater or cleaning operations;
(ii)  have size of openings based on sieve analysis of

formations or gravel pack materials;
(iii)  have sufficient diameter to provide adequate specific

capacity and low aperture entrance velocities;
(iv)  be installed so that the operating water level remains

above the screen under all pumping conditions; and
(v)  be provided with a bottom plate or washdown bottom

fitting of the same material as the screen.
(g)  Plumbness and Alignment Requirements.
Every well shall be tested for plumbness and vertical

alignment in accordance with AWWA Standard A100.  Plans
and specifications submitted for review shall:

(i)  have the test method and allowable tolerances clearly
stated in the specifications. and

(ii)  clearly indicate any options the design engineer may
have if the well fails to meet the requirements. Generally wells
may be accepted if the misalignment does not interfere with the
installation or operation of the pump or uniform placement of
grout.

(h)  Casing Perforations.
The placement of perforations in the well casing shall:
(i)  be so located to permit as far as practical the uniform

collection of water around the circumference of the well casing,
and

(ii)  be of dimensions and size to restrain the water bearing
soils from entrance into the well.

(i)  Grouting Techniques and Requirements.

For all public drinking water wells the annulus between the
outermost well casing and the borehole wall shall be grouted to
a depth of at least 100 feet below the ground surface unless an
"exception" is issued by the Executive Secretary (see R309-500-
4(1)).  If more than one casing is used, including a conductor
casing, the annulus between the outermost casing and the next
inner casing shall be sealed with grout (meeting the grouting
materials requirements of R309-515-6(i)(ii) herein) or with a
water tight steel ring having a thickness equal to that of the
permanent well casing and continuously welded to both casings.

If a well is to be considered in a protected aquifer the grout
seal shall extend from the ground surface down to at least 100
feet below the surface, and through the protective layer, as
described in R309-600-6(1)(x) (see also R309-515-
6(6)(i)(iii)(D) below).

The following applies to all drinking water wells:
(i)  Consideration During Well Construction.
(A)  Sufficient annular opening shall be provided to permit

a minimum of two inches of grout between the outermost
permanent casing and the drilled hole, taking into consideration
any joint couplings.

(B)  Additional information is available from the Division
for recommended construction methods for grout placement.

(C)  The casing(s) must be provided with sufficient guides
welded to the casing to permit unobstructed flow and uniform
thickness of grout.

(ii)  Grouting Materials.
(A)  Neat Cement Grout.
Cement, conforming to ASTM Standard C150, and water,

with no more than six gallons of water per sack of cement, shall
be used for two inch openings.  Additives may be used to
increase fluidity subject to approval by the Executive Secretary.

(B)  Concrete Grout.
Equal parts of cement conforming to ASTM Standard

C150, and sand, with not more than six gallons of water per
sack of cement may be used for openings larger than two inches.

(C)  Clay Seal.
Where an annular opening greater than six inches is

available a seal of swelling bentonite meeting the requirements
of R655-4-9.4.2 may be used when approved by the Executive
Secretary.

(iii)  Application.
(A)  When the annular opening is less than four inches,

grout shall be installed under pressure, by means of a positive
displacement grout pump, from the bottom of the annular
opening to be filled.

(B)  When the annular opening is four or more inches and
100 feet or less in depth, and concrete grout is used, it may be
placed by gravity through a grout pipe installed to the bottom of
the annular opening in one continuous operation until the
annular opening is filled.

(C)  All temporary construction casings shall be removed
prior to or during the well sealing operation.  Any exceptions
shall be approved by the State Engineer and evidence of
approval submitted to the Executive Secretary (see R655-4-
9.4.3.1 for conditions surrounding leaving temporary surface
casing in place.  A temporary construction casing is a casing not
intended to be part of the permanent well.

(D)  When a "well in a protected aquifer" classification is
desired, the grout seal shall extend from the ground surface
down to at least 100 feet below the surface, and through the
protective clay layer (see R309-600-6(1)(x)).

(E)  After cement grouting is applied, work on the well
shall be discontinued until the cement or concrete grout has
properly set; usually a period of 72 hours.

(j)  Water Entered Into Well During Construction.
Any water entering a well during construction shall not be

contaminated and should be obtained from a chlorinated
municipal system.  Where this is not possible the water must be
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dosed to give a 100 mg/l free chlorine residual.  Refer also to the
administrative rules of the Division of Water Rights in this
regard.

(k)  Gravel Pack Wells.
The following shall apply to gravel packed wells:
(i)  the gravel pack material is to be of well rounded

particles, 95 percent siliceous material, that are smooth and
uniform, free of foreign material, properly sized, washed and
then disinfected immediately prior to or during placement,

(ii)  the gravel pack is placed in one uniform continuous
operation,

(iii)  refill pipes, when used, are Schedule 40 steel pipe
incorporated within the pump foundation and terminated with
screwed or welded caps at least 12 inches above the pump house
floor or concrete apron,

(iv)  refill pipes located in the grouted annular opening be
surrounded by a minimum of 1.5 inches of grout,

(v)  protection provided to prevent leakage of grout into the
gravel pack or screen, and

(vi)  any casings not withdrawn entirely meet requirements
of R309-515-6(6)(b) or R309-515-6(6)(c).

(7)  Well Development.
(a)  Every well shall be developed to remove the native silts

and clays, drilling mud or finer fraction of the gravel pack.
(b)  Development should continue until the maximum

specific capacity is obtained from the completed well.
(c)  Where chemical conditioning is required, the

specifications shall include provisions for the method,
equipment, chemicals, testing for residual chemicals, and
disposal of waste and inhibitors.

(d)  Where blasting procedures may be used the
specifications shall include the provisions for blasting and
cleaning.  Special attention shall be given to assure that the
grouting and casing are not damaged by the blasting.

(8)  Capping Requirements.
(a)  A welded metal plate or a threaded cap is the preferred

method for capping a completed well until permanent equipment
is installed.

(b)  At all times during the progress of work the contractor
shall provide protection to prevent tampering with the well or
entrance of foreign materials.

(9)  Well Abandonment.
(a)  Test wells and groundwater sources which are to be

permanently abandoned shall be sealed by such methods as
necessary to restore the controlling geological conditions which
existed prior to construction or as directed by the Utah Division
of Water Rights.

(b)  Wells to be abandoned shall be sealed to prevent
undesirable exchange of water from one aquifer to another.
Preference shall be given to using a neat cement grout.  Where
fill materials are used, which are other than cement grout or
concrete, they shall be disinfected and free of foreign materials.
When an abandoned will is filled with cement- grout or
concrete, these materials shall be applied to the well- hole
through a pipe, tremie, or bailer.

(10)  Well Assessment.
(a)  Step Drawdown Test.
Preliminary to the constant-rate test required below, it is

recommended that a step-drawdown test (uniform increases in
pumping rates over uniform time intervals with single
drawdown measurements taken at the end of the intervals) be
conducted to determine the maximum pumping rate for the
desired intake setting.

(b)  Constant-Rate Test.
A "constant-rate" yield and drawdown test shall:
(i)  be performed on every production well after

construction or subsequent treatment and prior to placement of
the permanent pump,

(ii)  have the test methods clearly indicated in the

specifications,
(iii)  have a test pump with sufficient capacity that when

pumped against the maximum anticipated drawdown, it will be
capable of pumping in excess of the desired design discharge
rate,

(iv)  provide for continuous pumping for at least 24 hours
or until stabilized drawdown has continued for at least six hours
when test pumped at a "constant-rate" equal to the desired
design discharge rate,

(v)  provide the following data:
(A)  capacity vs. head characteristics for the test pump

(manufacturer's pump curve),
(B)  static water level (in feet to the nearest tenth, as

measured from an identified datum; usually the top of casing),
(C)  depth of test pump intake,
(D)  time and date of starting and ending test(s),
(vi)  For the "constant-rate" test provide the following at

time intervals sufficient for at least ten essentially uniform
intervals for each log cycle of the graphic evaluation required
below:

(A)  record the time since starting test (in minutes),
(B)  record the actual pumping rate,
(C)  record the pumping water level (in feet to the nearest

tenth, as measured from the same datum used for the static water
level),

(D)  record the drawdown (pumping water level minus
static water level in feet to the nearest tenth),

(E)  provide graphic evaluation on semi-logarithmic graph
paper by plotting the drawdown measurements on the arithmetic
scale at locations corresponding to time since starting test on the
logarithmic scale, and

(vii)  Immediately after termination of the constant-rate
test, and for a period of time until there are no changes in depth
to water level measurements for at least six hours, record the
following at time intervals similar to those used during the
constant-rate pump test:

(A)  time since stopping pump test (in minutes),
(B)  depth to water level (in feet to the nearest tenth, as

measured from the same datum used for the pumping water
level).

(11)  Well Disinfection.
Every new, modified, or reconditioned well including

pumping equipment shall be disinfected before being placed
into service for drinking water use.  These shall be disinfected
according to AWWA Standard C654 published by the American
Water Works Association as modified to incorporate the
following as a minimum standard:

(i)  the well shall be disinfected with a chlorine solution of
sufficient volume and strength and so applied that a
concentration of at least 50 parts per million is obtained in all
parts of the well and comes in contact with equipment installed
in the well.  This solution shall remain in the well for a period
of at least eight hours, and

(ii)  a satisfactory bacteriologic water sample analysis shall
be obtained prior to the use of water from the well in a public
water system.

(12)  Well Equipping.
(a)  Naturally Flowing Wells.
Naturally flowing wells shall:
(i)  have the discharge controlled by valves,
(ii)  be provided with permanent casing and sealed by

grout,
(iii)  if erosion of the confining bed adjacent to the well

appears likely, special protective construction may be required
by the Division.

(b)  Line Shaft Pumps.
Wells equipped with line shaft pumps shall:
(i)  have the casing firmly connected to the pump structure

or have the casing inserted into the recess extending at least 0.5
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inches into the pump base,
(ii)  have the pump foundation and base designed to

prevent fluids from coming into contact with joints between the
pump base and the casing,

(iii)  be designed such that the intake of the well pump is at
least ten feet below the maximum anticipated drawdown
elevation,

(iv)  avoid the use of oil lubrication for pumps with intake
screens set at depths less than 400 feet (see R309-105-10(7)
and/or R309-515-8(2)for additional requirements of lubricants).

(c)  Submersible Pumps.
Where a submersible pump is used:
(i)  The top of the casing shall be effectively sealed against

the entrance of water under all conditions of vibration or
movement of conductors or cables.

(ii)  The electrical cable shall be firmly attached to the riser
pipe at 20 foot intervals or less.

(iv)  The intake of the well pump must be at least ten feet
below the maximum anticipated drawdown elevation.

(d)  Pitless Well Units and Adapters.
If the excavation surrounding the well casing allowing

installation of the pitless unit compromises the surface seal the
competency of the surface seal shall be restored.  Torch cut
holes in the well casing shall be to neat lines closely following
the outline of the pitless adapter and completely filled with a
competent weld with burrs and fins removed prior to the
installation of the pitless unit and adapter.

Pitless well units and adapters shall:
(i)  not be used unless the specific application has been

approved by the Executive Secretary,
(ii)  be used to make a connection to a water well casing

that is made below the ground.  A below the ground connection
shall not be submerged in water during installation,

(iii)  terminate at least 18 inches above final ground
elevation or three feet above the highest known flood elevation
whichever is greater,

(iv)  pitless adapters or pitless units to be used shall contain
a label or imprint indicating compliance with the Water Systems
Council Pitless Adapter Standard (PAS-97),

(v)  have suitable access to the interior of the casing in
order to disinfect the well,

(vi)  have a suitable sanitary seal or cover at the upper
terminal of the casing that will prevent the entrance of any fluids
or contamination, especially at the connection point of the
electrical cables,

(vii)  have suitable access so that measurements of static
and pumped water levels in the well can be obtained,

(viii)  allow at least one check valve within the well casing,
(ix)  be furnished with a cover that is lockable or otherwise

protected against vandalism or sabotage,
(x)  be shop-fabricated from the point of connection with

the well casing to the unit cap or cover,
(xi)  be of watertight construction throughout,
(xii)  be constructed of materials at least equivalent to and

having wall thickness compatible to the casing,
(xiii)  have field connection to the lateral discharge from

the pitless unit of threaded, flanged or mechanical joint
connection,

(xiv)  be threaded or welded to the well casing.  If the
connection to the casing is by field weld, the shop assembled
unit must be designed specifically for field welding to the
casing.  The only field welding permitted on the pitless unit will
be that needed to connect a pitless unit to the casing, and

(xv)  have an inside diameter as great as that of the well
casing, up to and including casing diameters of 12 inches, to
facilitate work and repair on the well, pump, or well screen.

(e)  Well Discharge Piping.
The discharge piping shall:
(i)  be designed so that the friction loss will be low,

(ii)  have control valves and appurtenances located above
the pump house floor when an above-ground discharge is
provided,

(iii)  be protected against the entrance of contamination,
(iv)  be equipped with (in order of placement from the well

head) a smooth nosed sampling tap, a check valve, a pressure
gauge, a means of measuring flow and a shutoff valve,

(v)  where a well pumps directly into a distribution system,
be equipped with an air release vacuum relief valve located
upstream from the check valve, with exhaust/relief piping
terminating in a down-turned position at least six inches above
the floor and covered with a No. 14 mesh corrosion resistant
screen.  An exception to this requirement will be allowed
provided specific proposed well head valve and piping design
includes provisions for pumping to waste all trapped air before
water is introduced into the distribution system,

(vi)  have all exposed piping valves and appurtenances
protected against physical damage and freezing,

(vii)  be properly anchored to prevent movement, and
(f)  Water Level Measurement.
(i)  Provisions shall be made to permit periodic

measurement of water levels in the completed well.
(ii)  Where permanent water level measuring equipment is

installed it shall be made using corrosion resistant materials
attached firmly to the drop pipe or pump column and installed
in such a manner as to prevent entrance of foreign materials.

(g)  Observation Wells.
Observation wells shall be:
(i)  constructed in accordance with the requirements for

permanent wells if they are to remain in service after completion
of a water supply well, and

(ii)  protected at the upper terminal to preclude entrance of
foreign materials.

(h)  Electrical Protection.
Sufficient electrical controls shall be placed on all pump

motors to eliminate electrical problems due to phase shifts,
surges, lightning, etc.

(13)  Well House Construction.
The use of a well house is strongly recommended,

particularly in installations utilizing above ground motors.
In addition to applicable provisions of R309-540, well

pump houses shall conform to the following:
(a)  Casing Projection Above Floor.
The permanent casing for all ground water wells shall

project at least 12 inches above the pump house floor or
concrete apron surface and at least 18 inches above the final
ground surface. However, casings terminated in underground
vaults may be permitted if the vault is provided with a drain to
daylight sized to handle in excess of the well flow and surface
runoff is directed away from the vault access.

(b)  Floor Drain.
Where a well house is constructed the floor surface shall be

at least six inches above the final ground elevation and shall be
sloped to provide drainage.  A "drain-to-daylight" shall be
provided unless highly impractical.

(c)  Earth Berm.
Sites subject to flooding shall be provided with an earth

berm terminating at an elevation at least two feet above the
highest known flood elevation or other suitable protection as
determined by the Executive Secretary.

(d)  Well Casing Termination at Flood Sites.
The top of the well casing at sites subject to flooding shall

terminate at least 3 feet above the 100 year flood level or the
highest known flood elevation, whichever is higher (refer to
R309-515-6(6)(b)(vi)).

(e)  Miscellaneous.
The well house shall be ventilated, heated and lighted in

such a manner as to assure adequate protection of the equipment
(refer to R309-540-5(2) (a) through (h).
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(f)  Fencing.
Where necessary to protect the quality of the well water the

Executive Secretary may require that certain wells be fenced in
a manner similar to fencing required around spring areas.

(g)  Access.
An access shall be provided either through the well house

roof or sidewalls in the event the pump must be pulled for
replacement or servicing the well.

R309-515-7.  Ground Water - Springs.
(1)  General.
Springs vary greatly in their characteristics and they should

be observed for some time prior to development to determine
any flow and quality variations.  Springs determined to be
"under the direct influence of surface water" will have to be
given "surface water treatment".

(2)  Source Protection.
Public drinking water systems are responsible for

protecting their spring sources from contamination.  The
selection of a spring should only be made after consideration of
the requirements of R309-515-4.  Springs must be located in an
area which shall minimize threats from existing or potential
sources of pollution.  A Preliminary Evaluation Report on
source protection issues is required by R309-600-13(2).  If
certain precautions are taken, sewer lines may be permitted
within a public drinking water system's source protection zones
at the discretion of the Executive Secretary.  When sewer lines
are permitted in protection zones both sewer lines and manholes
shall be specially constructed as described in R309-515-6(4).

(3)  Surface Water Influence.
Some springs yield water which has been filtered

underground for years, other springs yield water which has been
filtered underground only a matter of hours.  Even with proper
development, the untreated water from certain springs may
exhibit turbidity and high coliform counts.  This indicates that
the spring water is not being sufficiently filtered in underground
travel.  If a spring is determined to be "under the direct influence
of surface water", it shall be given "conventional surface water
treatment" (refer to R309-505-6).

(4)  Pre-construction Submittal
Before commencement of construction of spring

development improvements the following information must be
submitted to the Executive Secretary and approved in writing.

(a)  Detailed plans and specifications covering the
development work.

(b)  A copy of an engineer's or geologist's statement
indicating:

(i)  the historical record (if available) of spring flow
variation,

(ii)  expected minimum flow and the time of year it will
occur,

(iii)  expected maximum flow and the time of year it will
occur,

(iv)  expected average flow,
(v)  the behavior of the spring during drought conditions.
After evaluating this information, the Division will assign

a "firm yield" for the spring which will be used in assessing the
number of and type of connections which can be served by the
spring (see "desired design discharge rate" in R309-110).

(c)  A copy of documentation indicating the water system
owner has a right to divert water for domestic or municipal
purposes from the spring source.

(d)  A Preliminary Evaluation Report on source protection
issues as required by R309-600-13.

(e)  A copy of the chemical analyses required by R309-515-
4(5).

(f)  An assessment of whether the spring is "under the
direct influence of surface water" (refer to R309-505-7(1)(a).

(5)  Information Required after Spring Development.

After development of a culinary spring, the following
information shall be submitted:

(a)  Proof of satisfactory bacteriologic quality.
(b)  Information on the rate of flow developed from the

spring.
(c)  As-built plans of spring development.
(6)  Operation Permit Required.
Water from the spring can be introduced into a public

water system only after it has been approved for use, in writing,
by the Executive Secretary (see R309-500-9).

(7)  Spring Development.
The development of springs for drinking water purposes

shall comply with the following requirements:
(a)  The spring collection device, whether it be collection

tile, perforated pipe, imported gravel, infiltration boxes or
tunnels must be covered with a minimum of ten feet of relatively
impervious soil cover.  Such cover must extend a minimum of
15 feet in all horizontal directions from the spring collection
device.  Clean, inert, non-organic material shall be placed in the
vicinity of the collection device(s).

(b)  Where it is impossible to achieve the ten feet of
relatively impervious soil cover, an acceptable alternate will be
the use of an impermeable liner provided that:

(i)  the liner has a minimum thickness of at least 40 mils,
(ii)  all seams in the liner are folded or welded to prevent

leakage,
(iii)  the liner is certified as complying with ANSI/NSF

Standard 61.  This requirement is waived if certain that the
drinking water will not contact the liner,

(iv)  the liner is installed in such a manner as to assure its
integrity.  No stones, two inch or larger or sharp edged, shall be
located within two inches of the liner,

(v)  a minimum of two feet of relatively impervious soil
cover is placed over the impermeable liner,

(vi)  the soil and liner cover are extended a minimum of 15
feet in all horizontal directions from the collection devices.

(c)  Each spring collection area shall be provided with at
least one collection box to permit spring inspection and testing.

(d)  All junction boxes and collection boxes, must comply
with R309-545 with respect to access openings, venting, and
tank overflow.  Lids for these spring boxes shall be gasketed
and the box adequately vented.

(e)  The spring collection area shall be surrounded by a
fence located a distance of 50 feet (preferably 100 feet if
conditions allow) from all collection devices on land at an
elevation equal to or higher than the collection device, and a
distance of 15 feet from all collection devices on land at an
elevation lower than the collection device.  The elevation datum
to be used is the surface elevation at the point of collection.  The
fence shall be at least "stock tight" (see R309-110).  In remote
areas where no grazing or public access is possible, the fencing
requirement may be waived by the Executive Secretary.  In
populated areas a six foot high chain link fence with three
strands of barbed wire may be required.

(f) Within the fenced area all vegetation which has a deep
root system shall be removed.

(g)  A diversion channel, or berm, capable of diverting all
anticipated surface water runoff away from the spring collection
area shall be constructed immediately inside the fenced area.

(h)  A permanent flow measuring device shall be installed.
Flow measurement devices such as critical depth meters or weirs
shall be properly housed and otherwise protected.

(i)  The spring shall be developed as thoroughly as possible
so as to minimize the possibility of excess spring water ponding
within the collection area.  Where the ponding of spring water
is unavoidable, the excess shall be collected by shallow piping
or french drain and be routed beyond and down grade of the
fenced area required above, whether or not a fence is in place.
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R309-515-8.  Operation and Maintenance.
(1)  Spring Collection Area Maintenance.
(a)  Spring collection areas shall be periodically (preferably

annually) cleared of deep rooted vegetation to prevent root
growth from clogging collection lines.  Frequent hand or
mechanical clearing of spring collection areas and diversion
channel is strongly recommended.  It is advantageous to
encourage the growth of grasses and other shallow rooted
vegetation for erosion control and to inhibit the growth of more
detrimental flora.

(b)  No pesticide (e.g., herbicide) may be applied on a
spring collection area without the prior written approval of the
Executive Secretary.  Such approval shall be given 1) only when
acceptable pesticides are proposed; 2) when the pesticide
product manufacturer certifies that no harmful substance will be
imparted to the water; and 3) only when spring development
construction meets the requirements of these rules.

(2)  Pump Lubricants.
The U.S. Food and Drug Administration (FDA) has

approved propylene glycol and certain types of mineral oil for
occasional contact with or for addition to food products.  These
oils are commonly referred to as "food-grade mineral oils".  All
oil lubricated pumps shall utilize food grade mineral oil suitable
for human consumption as determined by the Executive
Secretary.

(3)  Algicide Treatment.
No algicide shall be applied to a drinking water source

unless specific approval is obtained from the Division.  Such
approval will be given only if the algicide is certified as meeting
the requirements of ANSI/NSF Standard 60, Water Treatment
Chemicals - Health Effects.

KEY:  drinking water, source development, source
maintenance
January 16, 2013 19-4-104
Notice of Continuation March 22, 2010
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R313.  Environmental Quality, Radiation Control.
R313-16.  General Requirements Applicable to the
Installation, Registration, Inspection, and Use of Radiation
Machines.
R313-16-200.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe requirements
governing the installation, registration, inspection, and use of
sources of electronically produced ionizing radiation.  This rule
provides for the registration of individuals providing inspection
services to a facility where one or more radiation machines are
installed or located.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(10).

R313-16-215.  Definitions.
"Qualified expert" means an individual having the

knowledge and training to measure regulatory parameters on
radiation machines, to evaluate radiation safety programs, to
evaluate radiation levels, and to give advice on radiation
protection needs while conducting inspections of radiation
machine facilities registered with the Department.  Qualified
experts are not considered employees or representatives of the
Division of Radiation Control or the State.

"Sorting Center" means a facility in which radiation
machines are in storage until they are shipped out of state.

"Storage" means a condition in which a radiation machine
is not being used for an extended period of time, and has been
made inoperable.

R313-16-220.  Exemptions.
(1)  Electronic equipment that produces radiation incidental

to its operation for other purposes is exempt from the
registration and notification requirements of Rule R313-16,
providing the dose equivalent rate averaged over an area of ten
square centimeters does not exceed 0.5 mrem (5.0 uSv) per hour
at five centimeters from accessible surfaces of the equipment.

(2)  Radiation machines while in transit are exempt from
the requirements of Section R313-16-230.  See Section R313-
16-250 for other applicable requirements.

(3)  Television receivers are exempt from the requirements
of Rule R313-16.

(4)  Radiation machines while in the possession of a
manufacturer, assembler, or a sorting center are exempt from the
requirements of Section R313-16-230.

(5)  Radiation machines owned by an agency of the Federal
Government are exempt from the requirements of Rule R313-16.

R313-16-225.  Responsibility for Radiation Safety Program.
(1)  The registrant shall be ultimately responsible for

radiation safety, but may designate another person to implement
the radiation safety program.  When, in the Director's opinion,
neither the registrant nor the registrant's designee is sufficiently
qualified to insure safe use of the machine; the Director may
order the registrant to designate another individual who has
adequate qualifications.

(2)  The registrant or the registrant's designee shall:
(a)  develop a detailed program of radiation safety that

assures compliance with the applicable requirements of these
rules, including Section R313-15-101;

(b)  have instructions given concerning radiation hazards
and radiation safety practices to individuals who may be
occupationally exposed;

(c)  have surveys made and other procedures carried out as
required by these rules; and

(d)  keep a copy of all reports, records, and written policies
and procedures required by these rules.

R313-16-230.  Registration of Radiation Machines.
(1)  Ionizing radiation producing machines not exempted

by Section R313-16-220 shall be registered with the Director.
(2)  Registration shall be required annually in accordance

with a schedule established by the Director.
(3)  Registration for the facility is achieved when the

Director receives the following:
(a)  a current and complete application form DRC-10 for

registration of radiation machines; and
(b)  annual registration fees.
(4)  Registration for the current fiscal year shall be

acknowledged by the Director through receipts for the
remittance of the registration fee.

R313-16-231.  Additional Requirements for the Issuance of
a Registration for Particle Accelerators Excluding
Therapeutic Radiation Machines (See Rule R313-30).

(1)  In addition to the requirements of Section R313-16-
230, a registrant who proposes to use a particle accelerator shall
submit an application to the Director containing the following:

(a)  information demonstrating that the applicant, by reason
of training and experience, is qualified to use the accelerator in
question for the purpose requested in a manner that will
minimize danger to public health and safety or the environment;

(b)  a discussion which demonstrates that the applicant's
equipment, facilities, and operating and emergency procedures
are adequate to protect health and minimize danger to public
health and safety or the environment;

(c)  the name and qualifications of the individual,
appointed by the applicant, to serve as radiation safety officer
pursuant to Section R313-35-140;

(d)  a description of the applicant's or the staff's experience
in the use of particle accelerators and radiation safety training;
and

(e)  a description of the radiation safety training the
applicant will provide to particle accelerator operators.

R313-16-233.  Notification of Intent to Provide Servicing and
Services.

(1)  Persons engaged in the business of installing or
offering to install radiation machines or engaged in the business
of furnishing or offering to furnish radiation machine servicing
or services in this State shall notify the Director of the intent to
provide these services within 30 days following the effective
date of this rule or, thereafter, prior to furnishing or offering to
furnish these services.

(2)  The notification shall specify:
(a)  that the applicable requirements of these rules have

been read and understood;
(b)  the services which will be provided;
(c)  the training and experience that qualify for the

discharge of the services; and
(d)  the type of measurement instrument to be used,

frequency of calibration, and source of calibration.
(3)  For the purpose of Section R313-16-233, services may

include but shall not be limited to:
(a)  installation or servicing of radiation machines and

associated radiation machine components; and
(b)  calibration of radiation machines or radiation

measurement instruments or devices.
(4)  Individuals shall not perform the services listed in

Subsection R313-16-233(3) unless they are specifically stated
for that individual on the notification of intent required in
Subsection R313-16-233(1) and the complete information
required by Subsection R313-16-233(2) has been received by
the Director.

R313-16-235.  Designation of Registrant.
The owner or lessee of a radiation machine is the registrant.

The registrant shall be responsible for penalties imposed under
the Director's escalated enforcement authority, see Rule R313-
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14.

R313-16-240.  Reciprocal Recognition of Registration or
License.

Radiation machines from jurisdictions other than the State
of Utah may be operated in this state for a period of less than 30
days providing that the requirements of Section R313-16-280
have been met and providing they are properly registered or
licensed with the State Agency having jurisdiction over the
office directing the activities of the individuals operating the
radiation machines.  Radiation machines operating under
reciprocity may be inspected pursuant to Section R313-16-290.

R313-16-250.  Report of Changes.
The registrant shall send written notification within 14

working days to the Director when:
(1)  there are changes in location or ownership of a

radiation machine;
(2)  radiation machines are retired from service;
(3)  radiation machines are put in storage or returned to

service from storage; or
(4)  modifications in facility or equipment are made that

might reasonably be expected to effect compliance under the
terms of these rules.

R313-16-260.  Approval Not Implied.
Registration does not constitute approval of activities

performed under the registration and no person shall state or
imply that activities under the registration have been approved
by the Director.

R313-16-270.  Transferor, Assembler, or Installer
Obligation.

(1)  Persons who sell, lease, transfer, lend, dispose,
assemble, or install a radiation machine in this state shall notify
the Director within 14 working days of the following:

(a)  the name and address of the person who received the
machine and also the name and address of the new registrant of
the machine if not the same;

(b)  the manufacturer, model, and serial number of the
master control of the radiation machine and the number of x-ray
tubes transferred; and

(c)  the date of transfer of the radiation machine.
(2)  Radiation machine equipment or accessories shall not

be installed if the equipment will not meet the requirements of
these rules when installation is completed.

(3)  Reporting Compliance. Assemblers who install one or
more components into a radiation machine system or subsystem,
shall certify that the equipment meets the standards of these
rules.  A copy of this certification shall be transmitted to the
purchaser and to the Director within 14 working days following
the completion of the installation.

(4)  Certification can be accomplished by providing the
following in conjunction with the information required by
Section R313-16-250 and Subsection R313-16-270(1):

(a)  the full name and address of the assembler and the date
of assembly or installation;

(b)  a statement as to whether the equipment is a
replacement for other equipment, in addition to other
equipment, or new equipment in a new facility;

(c)  an affirmation that the applicable rules have been met;
(d)  a statement of the type and intended use of the

radiation machine system or subsystem, for example
"radiographic-stationary general purpose x-ray;" and

(e)  a list of the components which were assembled or
installed into the radiation machine system or subsystem,
identifying the components by type, manufacturer, model
number, and serial number.

R313-16-275.  Obligation of Equipment Registrant or
Recipient of New Equipment.

The registrant of a radiation machine shall not allow the
equipment to be put into operation until it has been determined
that the facility in which it is installed meets the shielding and
design requirements of Rule R313-28; see Sections R313-28-32,
R313-28-200 and R313-28-450.

R313-16-280.  Out-of-State Radiation Machines.
(1)  Whenever a radiation machine is to be brought into the

state, for either temporary or extended use, the person proposing
to bring the machine into the state shall give written notice to
the Director at least three working days before the machine is to
be used in the state.  The notice shall include the type of
radiation machine; the manufacturer model and serial number of
the master control; the nature, duration, and scope of use; and
the exact location where the radiation machine is to be used.  If,
for a specific case, the three working-day period would impose
an undue hardship, the person may, upon application to the
Director, obtain permission to proceed sooner.

(2)  In addition, the out-of-state person shall:
(a)  comply with the applicable portions of these rules;
(b)  supply the Director other information as the Director

requests.

R313-16-290.  Inspection of Radiation Machines and
Facilities.

(1)  Registrants shall assure that radiation machines
registered pursuant to Section R313-16-230 are compliant with
these rules.  Radiation machines, facilities, and radiation safety
programs are subject to inspection to assure compliance with
these rules and to assist in lowering radiation exposure to as low
as reasonably achievable levels, see Section R313-15-101.
Inspections may be performed by representatives of the Director
or by independent qualified experts.

(2)  Inspections may, at the Director's discretion, be done
after the installation of equipment, or after a change in the
facility or equipment which might cause a significant change in
radiation output or hazards.  Inspections may be completed in
accordance with the schedule as defined in Table I.

TABLE I

      FACILITY TYPE                       MAXIMUM TIME BETWEEN
                                              INSPECTIONS
     Hospital or Radiation Therapy Facility     one year
     Medical Facility using Fluoroscopic
     or Computed Tomography (CT) Units          one year
     Medical Facility Using General
     Radiographic Devices                       two years
     Chiropractic                               two years
     Dental                                     five years
     Podiatry                                   five years
     Veterinary                                 five years
     Industrial Facility with High
     or Very High Radiation
     Areas Accessible to Individuals            one year
     Industrial Facility Using Cabinet
     X-Ray Units or Units Designed
     for Other Industrial Purposes              five years
     Other                                      one to five years

(3)  The registrant, in a timely manner, shall pay the
appropriate inspection fee after completion of the inspection.

(4)  Ionizing radiation producing machines which have
been officially placed in storage are exempt from inspection fees
but are subject to visual verification of their status by
representatives of the Director.

R313-16-291.  Inspection Services.
Registrants shall only utilize qualified experts who have

been registered by the Director in accordance with Section
R313-16-293.  Registrants may also utilize inspectors from the
Division of Radiation Control in lieu of registered qualified
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experts.

R313-16-292.  Minimum Qualifications for Registration of
Inspection Services.

A qualified expert who is engaged in the business of
furnishing or offering to furnish inspection services at facilities
shall meet the training and experience criteria developed by the
Department.  At a minimum, the training and experience shall
include:

(1)  Bachelor's degree in health physics, chemistry, biology,
physical or environmental science plus one year full-time paid
professional related experience, such as performing radiation
safety evaluations in a hospital.

(a)  An advanced degree in a related field may be
substituted for one year of required experience; or

(2)  Five years full-time paid professional, directly related
work experience.

R313-16-293.  Application for Registration of Inspection
Services.

(1)  Each qualified expert who is providing or offering to
provide inspection services at facilities registered with the
Director shall complete an application for registration on a form
prescribed by the Director and shall submit all information
required by the Director as indicated on the form.  A qualified
expert must complete the registration process prior to providing
services.

(2)  Individuals applying for registration under Section
R313-16-293 shall personally sign and submit to the Director an
attestation statement:

(a)  that they have read and understand the requirements of
these rules; and

(b)  that they will document inspection items defined by the
Director on a form prescribed by the Director; and

(c)  that they will follow guidelines for the evaluation of x-
ray equipment defined by the Director; and

(d)  that, except for those facilities where a registered
qualified expert is a full-time employee, they will limit
inspections to facilities with which they have no direct conflict
of interest; and

(e)  that radiation exposure measurements and peak tube
potential measurements will be made with instruments which
have been calibrated biennially by the manufacturer of the
instrument or by a calibration laboratory accredited in x-ray
calibration procedures by the American Association of
Physicians in Medicine, American Association for Laboratory
Accreditation, Conference of Radiation Control Program
Directors, Health Physics Society or the National Voluntary
Laboratory Accreditation Program; and

(f)  that the calibration of radiation exposure measuring and
peak tube potential measuring instruments used to evaluate
compliance of x-ray systems with the requirements of these rules
will include at least secondary level traceability to a National
Institute of Standards and Technology, or similar international
agency, transfer standard instrument or transfer standard source;
and

(g)  that they will make available to representatives of the
Director documents concerning the calibration of any radiation
exposure measuring or peak tube potential measuring instrument
used to evaluate compliance of x-ray systems; and

(h)  that they or the registrant will submit to the Director,
within 30 calendar days after completion of an inspection, a
written report of compliance or noncompliance; and

(i)  that reports of items of noncompliance will include:
(i)  the name of the facility inspected, and
(ii)  the date of the inspection, and
(iii)  the manufacturer, model number, and serial number

or Utah identification number of the control unit for the
radiation machine, and

(iv)  the requirements of the rule where compliance was not
achieved, and

(v)  the manner in which the facility or radiation machine
failed to meet the requirements, and

(vi)  a signed commitment from the registrant of the
radiation machine facility that the problem will be fixed within
30 days of the date the written report of noncompliance is
submitted to the Director; and

(vii)  that all reports of compliance or noncompliance will
contain a statement signed by the qualified expert
acknowledging under penalties of law that all information
contained in the report is truthful, accurate, and complete; and

(viii)  that they acknowledge that they are subject to the
provisions of Section R313-16-300.

(3)  Individuals applying for registration under Section
R313-16-293 shall attach to their application a copy of two
inspection reports that demonstrate their work product follows
the evaluation guidelines defined by the Director pursuant to
Subsection R313-16-293(2)(c).  The inspection reports shall
pertain to inspections performed within the last two years.

R313-16-294.  Issuance of Registration Certificate for
Inspection Services.

Upon a determination that an applicant meets the
requirements of these rules, the Director shall issue a
registration certificate for inspection services.

R313-16-295.  Expiration of Registration Certificates for
Inspection Services.

A registration certificate for inspection services shall expire
at the end of the day on the date stated therein.

R313-16-296.  Renewal of Registration Certificate for
Inspection Services.

(1)  Timely renewal of a registration certificate for
inspection services is possible when:

(a) the qualified expert files an application for renewal of
a registration certificate for inspection services 30 days in
advance of the registration certificate expiration date and in
accordance with Section R313-16-293, and

(b)  the qualified expert attaches to the application
documentation that they performed a minimum of two
inspections in Utah under these rules each year the previous
registration certificate was in effect.  An applicant who did not
complete the minimum number of inspections in Utah may, as
an alternative, attach to the application documentation that they
performed four inspections at facilities in other states.  These
four inspections shall demonstrate their work product follows
the evaluation guidelines defined by the Director pursuant to
Subsection R313-16-293(2)(c).

(2)  A registered qualified expert who allows a registration
certificate to expire is no longer a qualified expert and may not
perform inspection services that will be accepted by the
Director.  Reapplication may be accomplished pursuant to
Section R313-16-293.

R313-16-297.  Revocation of Registration Certificate for
Inspection Services.

A registration certificate for inspection services may be
revoked by the Director for any matter of deliberate misconduct
pursuant to Section R313-16-300 or for misfeasance,
malfeasance or nonfeasance.

R313-16-300.  Deliberate Misconduct.
(1)  Any registrant, applicant for registration, employee of

a registrant or applicant; or any contractor, including a supplier
or consultant, subcontractor, employee of a contractor or
subcontractor of any registrant or applicant for registration, who
knowingly provides to any registrant, applicant, contractor, or
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subcontractor, any components, equipment, materials, or other
goods or services that relate to a registrant's, or applicant's
activities in these rules, may not:

(a)  Engage in deliberate misconduct that causes or would
have caused, if not detected, a registrant or applicant to be in
violation of any rule or order; or any term, condition, or
limitation of any registration issued by the Director; or

(b)  Deliberately submit to the Director, a registrant, an
applicant, or a registrant's or applicant's contractor or
subcontractor, information that the person submitting the
information knows to be incomplete or inaccurate in some
respect material to the Director.

(2)  A person who violates Subsections R313-16-300(1)(a)
or (b) may be subject to enforcement action in accordance with
Rule R313-14.

(3)  For the purposes of Subsection R313-16-300(1)(a),
deliberate misconduct by a person means an intentional act or
omission that the person knows:

(a)  Would cause a registrant or applicant to be in violation
of any rule or order; or any term, condition, or limitation, of any
registration issued by the Director; or

(b)  Constitutes a violation of a requirement, procedure,
instruction, contract, purchase order, or policy of a registrant,
applicant, contractor, or subcontractor.

KEY:  x-rays, inspections
September 14, 2007 19-3-104
Notice of Continuation July 7, 2011
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R313.  Environmental Quality, Radiation Control.
R313-21.  General Licenses.
R313-21-1.  Purpose and Scope.

(1)  R313-21 establishes general licenses for the possession
and use of radioactive material contained in certain items and a
general license for ownership of radioactive material.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Sections 19-3-104(3)and 19-3-104(6).

R313-21-21.  General Licenses--Source Material.
(1)  A general license is hereby issued authorizing

commercial and industrial firms, research, educational and
medical institutions, and state and local government agencies to
use and transfer not more than 6.82 kilogram (15 lb) of source
material at any one time for research, development, educational,
commercial, or operational purposes.  A person authorized to
use or transfer source material, pursuant to this general license,
may not receive more than a total of 68.2 kilogram (150 lb) of
source material in any one calendar year.

(2)  Persons who receive, possess, use, or transfer source
material pursuant to the general license issued in R313-21-21(1)
are exempt from the provisions of R313-15 and R313-18, to the
extent that such receipt, possession, use or transfer is within the
terms of the general license; provided, however, that this
exemption shall not be deemed to apply to a person who is also
in possession of source material under a specific license issued
pursuant to R313-22.

(3)  Persons who receive, possess, use, or transfer source
material pursuant to the general license in R313-21-21(1) are
prohibited from administering source material, or the radiation
therefrom, either externally or internally, to human beings
except as may be authorized by the Director in a specific license.

(4)  A general license is hereby issued authorizing the
receipt of title to source material without regard to quantity.
This general license does not authorize a person to receive,
possess, use, or transfer source material.

(5)  Depleted uranium in industrial products and devices.
(a)  A general license is hereby issued to receive, acquire,

possess, use, or transfer, in accordance with the provisions of
R313-21-21(5)(b), (c), (d), and (e), depleted uranium contained
in industrial products or devices for the purpose of providing a
concentrated mass in a small volume of the product or device.

(b)  The general license in R313-21-21(5)(a) applies only
to industrial products or devices which have been manufactured
or initially transferred, either in accordance with a specific
license issued to the manufacturer of the products or devices
pursuant to R313-22-75(11) or in accordance with a specific
license issued to the manufacturer by the Nuclear Regulatory
Commission, an Agreement State, or a Licensing State which
authorizes manufacture of the products or devices for
distribution to persons generally licensed by the Nuclear
Regulatory Commission, an Agreement State, or a Licensing
State.

(c)(i)  Persons who receive, acquire, possess, or use
depleted uranium pursuant to the general license established by
R313-21-21(5)(a) shall file form DRC-12 "Registration Form-
Use of Depleted Uranium Under General License," with the
Director.  The form shall be submitted within 30 days after the
first receipt or acquisition of depleted uranium.  The registrant
shall furnish on form DRC-12 the following information and
other information as may be required by that form:

(A)  name and address of the registrant;
(B)  a statement that the registrant has developed and will

maintain procedures designed to establish physical control over
the depleted uranium described in R313-21-21(5)(a) and
designed to prevent transfer of such depleted uranium in any
form, including metal scrap, to persons not authorized to receive
the depleted uranium; and

(C)  name and title, address, and telephone number of the

individual duly authorized to act for and on behalf of the
registrant in supervising the procedures identified in R313-21-
21(5)(c)(i)(B).

(ii)  The registrant possessing or using depleted uranium
under the general license established by R313-21-21(5)(a) shall
report in writing to the Director any changes in information
previously furnished on form DRC-12 "Registration Form - Use
of Depleted Uranium Under General License."  The report shall
be submitted within 30 days after the effective date of the
change.

(d)  A person who receives, acquires, possesses, or uses
depleted uranium pursuant to the general license established by
R313-21-21(5)(a):

(i)  shall not introduce depleted uranium, in any form, into
a chemical, physical, or metallurgical treatment or process,
except a treatment or process for repair or restoration of any
plating or other covering of the depleted uranium;

(ii)  shall not abandon depleted uranium;
(iii)  shall transfer or dispose of depleted uranium only by

transfer in accordance with the provisions of R313-19-41.  In
the case where the transferee receives the depleted uranium
pursuant to the general license established by R313-21-21(5)(a),
the transferor shall furnish the transferee a copy of R313-21 and
a copy of form DRC-12.  In the case where the transferee
receives the depleted uranium pursuant to a general license
contained in the Nuclear Regulatory Commission's or
Agreement State's regulation equivalent to R313-21-21(5)(a),
the transferor shall furnish the transferee a copy of this rule and
a copy of form DRC-12 accompanied by a note explaining that
use of the product or device is regulated by the Nuclear
Regulatory Commission or Agreement State under requirements
substantially the same as those in R313-21;

(iv)  within 30 days of any transfer, shall report in writing
to the Director the name and address of the person receiving the
depleted uranium pursuant to the transfer;

(v)  shall not export depleted uranium except in accordance
with a license issued by the Nuclear Regulatory Commission
pursuant to 10 CFR Part 110; and

(vi) shall pay annual fees pursuant to R313-70.
(e)  Any person receiving, acquiring, possessing, using, or

transferring depleted uranium pursuant to the general license
established by R313-21-21(5)(a) is exempt from the
requirements of R313-15 and R313-18 of these rules with
respect to the depleted uranium covered by that general license.

R313-21-22.  General Licenses*--Radioactive Material Other
Than Source Material.

NOTE:  *Different general licenses are issued in this
section, each of which has its own specific conditions and
requirements.

(1)  Certain devices and equipment.  A general license is
hereby issued to transfer, receive, acquire, own, possess, and use
radioactive material incorporated in the following devices or
equipment which have been manufactured, tested and labeled by
the manufacturer in accordance with a specific license issued to
the manufacturer by the Director, the Nuclear Regulatory
Commission, an Agreement State, or a Licensing State for use
pursuant to 10 CFR 31.3.  This general license is subject to the
provisions of R313-12-51 through R313-12-70, R313-14,
R313-15, R313-18 and R313-19 as applicable.

(a)  Static Elimination Devices.  Devices designed for use
as static eliminators which contain, as a sealed source or
sources, radioactive material consisting of a total of not more
than 18.5 megabecquerel (500 uCi) of polonium-210 per device.

(b)  Ion Generating Tube.  Devices designed for ionization
of air which contain, as a sealed source or sources, radioactive
material consisting of a total of not more than 18.5
megabecquerel (500 uCi) of polonium-210 per device or a total
of not more than 1.85 gigabecquerel (50 mCi) of hydrogen-3
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(tritium) per device.
(2)  Certain items and self-luminous products containing

radium-226.
(a)  A general license is hereby issued to a person to

acquire, receive, possess, use, or transfer, in accordance with the
provisions of Subsections R313-21-22(2)(b), R313-21-22(2)(c),
and R313-21-22(2)(d), radium-226 contained in the following
products manufactured prior to November 30, 2007.

(i)  Antiquities originally intended for use by the general
public. For the purposes of Subsection R313-21-22(2)(a),
antiquities mean products originally intended for use by the
general public and distributed in the late 19th and early 20th
centuries, such as radium emanator jars, revigators, radium
water jars, radon generators, refrigerator cards, radium bath
salts, and healing pads.

(ii)  Intact timepieces containing greater than 37
kilobecquerels (1 uCi), nonintact timepieces, and timepiece
hands and dials no longer installed in timepieces.

(iii)  Luminous items installed in air, marine, or land
vehicles.

(iv)  All other luminous products provided that no more
than 100 items are used or stored at the same location at one
time.

(v)  Small radium sources containing no more than 37
kilobecquerels (1 uCi) of radium-226.  For the purposes of
Subsection R313-21-22(2)(a), "small radium sources" means
discrete survey instrument check sources, sources contained in
radiation measuring instruments, sources used in educational
demonstrations such as cloud chambers and spinthariscopes,
electron tubes, static eliminators, or as designated by the
Director.

(b)  Persons who acquire, receive, possess, use, or transfer
radioactive material under the general license issued in
Subsection R313-21-22(2)(a) are exempt from the provisions of
Rules R313-15, R313-18, and Sections R313-12-51 and R313-
19-50, to the extent that the receipt, possession, use, or transfers
of radioactive material is within the terms of the general license;
provided, however, that this exemption shall not be deemed to
apply to a person specifically licensed under Rule R313-22.

(c)  A person who acquires, receives, possesses, uses, or
transfers radioactive material in accordance with the general
license in Subsection R313-21-22(2)(a):

(i)  Shall notify the Director should there be an indication
of possible damage to the product so that it appears it could
result in a loss of the radioactive material. A report containing
a brief description of the event, and the remedial action taken,
must be furnished to the Director within 30 days.

(ii)  Shall not abandon products containing radium-226.
The product, and radioactive material from the product, may
only be disposed of according to Section R313-15-1008 or by
transfer to a person authorized by a specific license to receive
the radium-226 in the product or as otherwise approved by the
Director.

(iii)  Shall not export products containing radium-226
except in accordance with 10 CFR Part 110.

(iv)  Shall dispose of products containing radium-226 at a
disposal facility authorized to dispose of radioactive material in
accordance with Federal or State solid or hazardous waste laws,
inluding the Solid Waste Disposal Act, as authorized under the
Energy Policy Act of 2005, by transfer to a person authorized to
receive radium-226 under Rule R313-22 or equivalent
regulations of the U.S. Nuclear Regulatory Commission or an
Agreement State or as otherwise approved by the Director.

(v)  Shall respond to written requests from the Director to
provide information relating to the general license within 30
calendar days of the date of the request, or other time specified
in the request. If the general licensee cannot provide the
requested information within the allotted time, it shall, within
that same time period, request a longer period to supply the

information by providing the Director a written justification
using the method stated in Section R313-12-110.

(d)  The general license in R313-21-22(2)(a) does not
authorize the manufacture, assembly, disassembly, repair, or
import of products containing radium-226, except that
timepieces may be disassembled and repaired.

(3)  RESERVED.
(4)  Certain detecting, measuring, gauging or controlling

devices and certain devices for producing light or an ionized
atmosphere.*

NOTE:  *Persons possessing radioactive material in
devices under a general license in R313-21-22(4) before January
15, 1975, may continue to possess, use, or transfer that material
in accordance with the labeling requirements of R313-21-22(4)
in effect on January 14, 1975.

(a)  A general license is hereby issued to commercial and
industrial firms and research, educational and medical
institutions, individuals in the conduct of their business, and
state or local government agencies to own, acquire, receive,
possess, use or transfer, in accordance with the provisions of
R313-21-22(4)(b), (c) and (d), radioactive material, excluding
special nuclear material, contained in devices designed and
manufactured for the purpose of detecting, measuring, gauging
or controlling thickness, density, level, interface location,
radiation, leakage, or qualitative or quantitative chemical
composition, or for producing light or an ionized atmosphere.

(b)(i)  The general license in R313-21-22(4)(a) applies
only to radioactive material contained in devices which have
been manufactured or initially transferred and labeled in
accordance with the specifications contained in:

(A)  a specific license issued by the Director pursuant to
R313-22-75(4); or

(B)  an equivalent specific license issued by the Nuclear
Regulatory Commission or an Agreement State; or

(C)  An equivalent specific license issued by a State with
provisions comparable to R313-22-75.*

NOTE:  *Regulations under the Federal Food, Drug, and
Cosmetic Act authorizing the use of radioactive control devices
in food production require certain additional labeling thereon
which is found in 21 CFR 179.21.

(ii)  The devices must have been received from one of the
specific licensees described in R313-21-22(4)(b)(i) or through
a transfer made under R313-21-22(4)(c)(ix).

(c)  Any person who owns, acquires, receives, possesses,
uses or transfers radioactive material in a device pursuant to the
general license in R313-21-22(4)(a):

(i)  shall assure that all labels affixed to the device at the
time of receipt and bearing a statement that removal of the label
is prohibited are maintained thereon and shall comply with all
instructions and precautions provided by the labels;

(ii)  shall assure that the device is tested for leakage of
radioactive material and proper operation of the on-off
mechanism and indicator, if any, at no longer than six-month
intervals or at other intervals as are specified in the label;
however:

(A)  Devices containing only krypton need not be tested for
leakage of radioactive material, and

(B)  Devices containing only tritium or not more than 3.7
megabecquerel (100 uCi) of other beta, gamma, or both,
emitting material or 0.37 megabecquerel (10 uCi) of alpha
emitting material and devices held in storage in the original
shipping container prior to initial installation need not be tested
for any purpose;

(iii)  shall assure that other testing, installation, servicing,
and removal from installation involving the radioactive
materials, its shielding or containment, are performed:

(A)  in accordance with the instructions provided by the
labels; or

(B)  by a person holding a specific license pursuant to
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R313-22 or from the Nuclear Regulatory Commission, an
Agreement State, or a Licensing State to perform such activities;

(iv)  shall maintain records showing compliance with the
requirements of R313-21-22(4)(c)(ii) and (iii).  The records
shall show the results of tests.  The records also shall show the
dates of performance of, and the names of persons performing,
testing, installation, servicing, and removal from the installation
the radioactive material and its shielding or containment.  The
licensee shall retain these records as follows:

(A)  Each record of a test for leakage of radioactive
material required by R313-21-22(4)(c)(ii) shall be retained for
three years after the next required leak test is performed or until
the sealed source is transferred or disposed of;

(B)  Each record of a test of the on-off mechanism and
indicator required by R313-21-22(4)(c)(ii) shall be retained for
three years after the next required test of the on-off mechanism
and indicator is performed or until the sealed source is
transferred or disposed of;

(C)  Each record that is required by R313-21-22(4)(c)(iii)
shall be retained for three years from the date of the recorded
event or until the device is transferred or disposed of;

(v)  shall immediately suspend operation of the device if
there is a failure of, or damage to, or any indication of a possible
failure of or damage to, the shielding of the radioactive material
or the on-off mechanism or indicator, or upon the detection of
185 becquerel (0.005 uCi) or more removable radioactive
material.  The device may not be operated until it has been
repaired by the manufacturer or other person holding a specific
license to repair the device that was issued by the Director, the
Nuclear Regulatory Commission, an Agreement State, or a
Licensing State.  The device and any radioactive material from
the device may only be disposed of by transfer to a person
authorized by a specific license to receive the radioactive
material in the device or as otherwise approved by the Director,
the Nuclear Regulatory Commission, an Agreement State, or a
Licensing State.  A report containing a brief description of the
event and the remedial action taken; and, in the case of detection
of 185 becquerel (0.005 uCi) or more removable radioactive
material or failure of or damage to a source likely to result in
contamination of the premises or the environs, a plan for
ensuring that the premises and environs are acceptable for
unrestricted use, must be furnished to the Director within 30
days.  Under these circumstances, the criteria set out in R313-
15-402 may be applicable, as determined by the Director on a
case-by-case basis;

(vi)  shall not abandon the device containing radioactive
material;

(vii)  shall not export the device containing radioactive
materials except in accordance with 10 CFR 110;

(viii)(A)  shall transfer or dispose of the device containing
radioactive material only by export as provided by R313-21-
22(4)(c)(vii), by transfer to another general licensee as
authorized in R313-21-22(4)(c)(ix), to a person authorized to
receive the device by a specific license issued under R313-22,
to an authorized waste collector under R313-25, or equivalent
regulations of the Nuclear Regulatory Commission, an
Agreement State, or a Licensing State , or as otherwise approved
under R313-21-22(4)(c)(viii)(C);

(B)  shall furnish a report to the Director within 30 days
after transfer of a device to a specific licensee or export.  The
report must contain:

(I)  the identification of the device by manufacturer's or
initial transferor's name, model number, and serial number;

(II) the name, address, and license number of the person
receiving the device, the license number is not applicable if
exported; and

(III)  the date of the transfer;
(C)  shall obtain written approval from the Director before

transferring the device to any other specific licensee not

specifically identified in R313-21-22(4)(c)(viii)(A); however, a
holder of a specific license may transfer a device for possession
and use under its own specific license without prior approval, if
the holder:

(I)  verifies that the specific license authorizes the
possession and use, or applies for and obtains an amendment to
the license authorizing the possession and use;

(II)  removes, alters, covers, or clearly and unambiguously
augments the existing label (otherwise required by R313-21-
22(4)(c)(i)) so that the device is labeled in compliance with
R313-15-904; however, the manufacturer, model number, and
serial number must be retained;

(III)  obtains the manufacturer's or initial transferor's
information concerning maintenance that would be applicable
under the specific license (such as leak testing procedures); and

(IV)  reports the transfer under R313-21-22(4)(c)(viii)(B);
(ix)  shall transfer the device to another general licensee

only if:
(A)  the device remains in use at a particular location.  In

this case, the transferor shall give the transferee a copy of R313-
21-22(4), R313-12-51, R313-15-1201, and R313-15-1202, and
any safety documents identified in the label of the device.
Within 30 days of the transfer, the transferor shall report to the
Director:

(I)  the manufacturer's or initial transferor's name;
(II)  the model number and serial number of the device

transferred;
(III)  the transferee's name and mailing address for the

location of use; and
(IV)  the name, title, and phone number of the responsible

individual identified by the transferee in accordance with R313-
21-22(4)(c)(xii) to have knowledge of and authority to take
actions to ensure compliance with the appropriate regulations
and requirements; or

(B)  the device is held in storage by an intermediate person
in the original shipping container at its intended location of use
prior to initial use by a general licensee;

(x)  shall comply with the provisions of R313-15-1201 and
R313-15-1202 for reporting radiation incidents, theft or loss of
licensed material, but shall be exempt from the other
requirements of R313-15 and R313-18;

(xi)  shall respond to written requests from the Director to
provide information relating to the general license within 30
calendar days of the date of the request, or other time specified
in the request.  If the general licensee cannot provide the
requested information within the allotted time, it shall, within
that same time period, request a longer period to supply the
information by submitting a letter to the Director and provide
written justification as to why it cannot comply;

(xii)  shall appoint an individual responsible for having
knowledge of the appropriate regulations and requirements and
the authority for taking required actions to comply with
appropriate regulations and requirements.  The general licensee,
through this individual, shall ensure the day-to-day compliance
with appropriate regulations and requirements.  This
appointment does not relieve the general licensee of any of its
responsibility in this regard;

(xiii)(A)  shall register, in accordance with R313-21-
22(4)(c)(xiii)(B) and (C), devices containing at least 370
megabecquerel (ten mCi) of cesium-137, 3.7 megabecquerel
(0.1 mCi) of strontium-90, 37 megabecquerel (one mCi) of
cobalt-60, 3.7 megabecquerel (0.1 mCi) of radium-226, or 37
megabecquerel (one mCi) of americium-241 or any other
transuranic, (elements with atomic number greater than
uranium-92), based on the activity indicated on the label.  Each
address for a location of use, as described under R313-21-
22(4)(c)(xiii)(C)(IV) represents a separate general licensee and
requires a separate registration and fee;

(B)  if in possession of a device meeting the criteria of
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R313-21-22(4)(c)(xiii)(A), shall register these devices annually
with the Director and shall pay the fee required by R313-70.
Registration shall include verifying, correcting, or adding, as
appropriate, to the information provided in a request for
registration received from the Director.  The registration
information must be submitted to the Director within 30 days of
the date of the request for registration or as otherwise indicated
in the request.  In addition, a general licensee holding devices
meeting the criteria of R313-21-22(4)(c)(xiii)(A) is subject to
the bankruptcy notification requirement in R313-19-34(5) and
(6);

(C)  in registering devices, the general licensee shall
furnish the following information and any other information
specifically requested by the Director:

(I)  name and mailing address of the general licensee;
(II)  information about each device: the manufacturer or

initial transferor, model number, serial number, the radioisotope
and activity as indicated on the label;

(III)  name, title, and telephone number of the responsible
person designated as a representative of the general licensee
under R313-21-22(4)(c)(xii);

(IV)  address or location at which the device(s) are used,
stored, or both. For portable devices, the address of the primary
place of storage;

(V)  certification by the responsible representative of the
general licensee that the information concerning the device(s)
has been verified through a physical inventory and checking of
label information; and

(VI)  certification by the responsible representative of the
general licensee that they are aware of the requirements of the
general license; and

(D)  persons generally licensed by the Nuclear Regulatory
Commission, an Agreement State, or Licensing State with
respect to devices meeting the criteria in R313-21-
22(4)(c)(xiii)(A) are not subject to registration requirements if
the devices are used in areas subject to Division jurisdiction for
a period less than 180 days in any calendar year. The Director
will not request registration information from such licensees;

(xiv)  shall report changes to the mailing address for the
location of use, including changes in the name of a general
licensee, to the Director within 30 days of the effective date of
the change.  For a portable device, a report of address change is
only required for a change in the device's primary place of
storage; and

(xv)  may not hold devices that are not in use for longer
than 2 years.  If devices with shutters are not being used, the
shutter must be locked in the closed position.  The testing
required by R313-21-22(4)(c)(ii) need not be performed during
the period of storage only.  However, when devices are put back
into service or transferred to another person, and have not been
tested within the required test interval, they must be tested for
leakage before use or transfer and the shutter tested before use.
Devices kept in standby for future use are excluded from the
two-year time limit if the general licensee performs quarterly
physical inventories of these devices while they are in standby.

(d)  The general license in R313-21-22(4)(a) does not
authorize the manufacture or import of devices containing
radioactive material.

(e)  The general license provided in R313-21-22(4)(a) is
subject to the provisions of R313-12-51 through R313-12-53,
R313-12-70, R313-14, R313-19-34, R313-19-41, R313-19-61,
and R313-19-100.

(5)  Luminous safety devices for aircraft.
(a)  A general license is hereby issued to own, receive,

acquire, possess and use tritium or promethium-147 contained
in luminous safety devices for use in aircraft, provided:

(i)  each device contains not more than 370.0 gigabecquerel
(10 Ci) of tritium or 11.1 gigabecquerel (300 mCi) of
promethium-147; and

(ii)  each device has been manufactured, assembled or
initially transferred in accordance with a specific license issued
by the Nuclear Regulatory Commission or an Agreement State,
or each device has been manufactured or assembled in
accordance with the specifications contained in a specific
license issued by the Director or an Agreement State to the
manufacturer or assembler of the device pursuant to licensing
requirements equivalent to those in R313-22-75(5).

(b)  Persons who own, receive, acquire, possess or use
luminous safety devices pursuant to the general license in R313-
21-22(5) are exempt from the requirements of R313-15 and
R313-18, except that they shall comply with the provisions of
R313-15-1201 and R313-15-1202.

(c)  This general license does not authorize the
manufacture, assembly, repair, or import of luminous safety
devices containing tritium or promethium-147.

(d)  This general license does not authorize the export of
luminous safety devices containing tritium or promethium-147.

(e)  This general license does not authorize the ownership,
receipt, acquisition, possession or use of promethium-147
contained in instrument dials.

(f)  This general license is subject to the provisions of
R313-12-51 through R313-12-70, R313-14, R313-19-34, R313-
19-41, R313-19-61, and R313-19-100.

(6)  Ownership of radioactive material.  A general license
is hereby issued to own radioactive material without regard to
quantity.  Notwithstanding any other provisions of R313-21,
this general license does not authorize the manufacture,
production, transfer, receipt, possession, use, import, or export
of radioactive material except as authorized in a specific license.

(7)  Calibration and reference sources.
(a)  A general license is hereby issued to own, receive,

acquire, possess, use and transfer, in the form of calibration or
reference sources, americium-241, plutonium or radium-226 in
accordance with the provisions of Subsections R313-21-
22(7)(b) and (c), to a person who holds a specific license issued
by the Director which authorizes that person to receive, possess,
use and transfer radioactive material.

(b)  The general license in Subsection R313-21-22(7)(a)
applies only to calibration or reference sources which have been
manufactured or initially transferred in accordance with the
specifications contained in a specific license issued by the
Nuclear Regulatory Commission pursuant to 10 CFR 32.57 or
10 CFR 70.39 or which have been manufactured in accordance
with the specifications contained in a specific license issued to
the manufacturer by the Director, or an Agreement State which
authorizes manufacture of the sources for distribution to persons
generally licensed, or in accordance with a specific license
issued by a State with requirements equivalent to 10 CFR 32.57
or 10 CFR 70.39.

(c)  The general license provided in Subsection R313-21-
22(7)(a) is subject to the provisions of Sections R313-12-51
through R313-12-53, R313-12-70, and Rules R313-14, R313-
19-34, R313-19-41, R313-19-61, R313-19-100, R313-15 and
R313-18.  In addition, persons who own, receive, acquire,
possess, use or transfer one or more calibration or reference
sources pursuant to the general license in Subsection R313-21-
22(7)(a):

(i)  shall not possess at any one time, at any one location of
storage or use, more than 185.0 kilobecquerel (5 uCi) of
americium-241, 185.0 kilobecquerel (5 uCi) of plutonium, or
185.0 kilobecquerel (5 uCi) of radium-226 in such sources;

(ii)  shall not receive, possess, use or transfer a source
unless the source, or the storage container, bears a label which
includes one of the following statements or a substantially
similar statement which contains the information called for in
the following statement:

The receipt, possession, use and transfer of this source,
Model No. ..............., Serial No. ..............., are subject to a
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general license and the regulations of the United States Nuclear
Regulatory Commission or of a state with which the
Commission has entered into an agreement for the exercise of
regulatory authority.  Do not remove this label.

CAUTION - RADIOACTIVE MATERIAL
THIS SOURCE CONTAINS (AMERICIUM-

241)(PLUTONIUM)(RADIUM-226)*
DO NOT TOUCH RADIOACTIVE PORTION OF THIS

SOURCE.
.....................................................
Typed or printed name of the manufacturer or initial

transferor
NOTE:  *Show the name of the appropriate material.
(iii)  shall not transfer, abandon, or dispose of a source

except by transfer to a person authorized by a license issued by
the Director, the Nuclear Regulatory Commission, or an
Agreement State to receive the source;

(iv)  shall store a source, except when the source is being
used, in a closed container adequately designed and constructed
to contain americium-241, plutonium, or radium-226 which
might otherwise escape during storage; and

(v)  shall not use a source for any purpose other than the
calibration of radiation detectors or the standardization of other
sources.

(d)  A general license issued pursuant to Subsection R313-
21-22(7)(a) does not authorize the manufacture, import, or
export of calibration or reference sources containing americium-
241, plutonium, or radium-226.

(8)  RESERVED.
(9)  General license for use of radioactive material for

certain in vitro clinical or laboratory testing.*
NOTE:  *The New Drug provisions of the Federal Food,

Drug and Cosmetic Act also govern the availability and use of
any specific diagnostic drug in interstate commerce.

(a)  A general license is hereby issued to any physician,
veterinarian in the practice of veterinary medicine, clinical
laboratory or hospital to receive, acquire, possess, transfer or
use, for the following stated tests, in accordance with the
provisions of R313-21-22(9) (b), (c), (d), (e), and (f) the
following radioactive materials in prepackaged units for use in
in-vitro clinical or laboratory tests not involving internal or
external administration of radioactive material, or the radiation
therefrom, to human beings or animals:

(i)  iodine-125, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(ii)  iodine-131, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(iii)  carbon-14, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(iv)  hydrogen-3 (tritium), in units not exceeding 1.85
megabecquerel (50 uCi) each;

(v)  iron-59, in units not exceeding 740.0 kilobecquerel (20
uCi) each;

(vi)  cobalt-57, in units not exceeding 370.0 kilobecquerel
(10 uCi) each;

(vii)  selenium-75, in units not to exceed 370.0
kilobecquerel (10 uCi) each; or

(viii)  mock iodine-125, reference or calibration sources, in
units not exceeding 1.85 kilobecquerel (0.05 uCi) of iodine-129
and 185.0 becquerel (0.005 uCi) of americium-241 each.

(b)  A person shall not receive, acquire, possess, use or
transfer radioactive material pursuant to the general license
established by R313-21-22(9)(a) until that person has filed form
DRC-07, "Registration Form-In Vitro Testing with Radioactive
Material Under General License," with the Director and received
a Certificate of Registration signed by the Director, or until that
person has been authorized pursuant to R313-32 to use
radioactive material under the general license in R313-21-22(9).
The physician, veterinarian, clinical laboratory or hospital shall

furnish on form DRC-07 the following information and other
information as may be required by that form:

(i)  name and address of the physician, veterinarian, clinical
laboratory or hospital;

(ii)  the location of use; and
(iii)  a statement that the physician, veterinarian, clinical

laboratory or hospital has appropriate radiation measuring
instruments to carry out in vitro clinical or laboratory tests with
radioactive material as authorized under the general license in
Subsection R313-21-22(9)(a) and that the tests will be
performed only by personnel competent in the use of radiation
measuring instruments and in the handling of the radioactive
material.

(c)  A person who receives, acquires, possesses or uses
radioactive material pursuant to the general license established
by Subsection R313-21-22(9)(a) shall comply with the
following:

(i)  The general licensee shall not possess at any one time,
pursuant to the general license in Subsection R313-21-22(9)(a)
at any one location of storage or use, a total amount of iodine-
125, iodine-131, selenium-75, iron-59, cobalt-57, or any
combination, in excess of 7.4 megabecquerel (200 uCi).

(ii)  The general licensee shall store the radioactive
material, until used, in the original shipping container or in a
container providing equivalent radiation protection.

(iii)  The general licensee shall use the radioactive material
only for the uses authorized by Subsection R313-21-22(9)(a).

(iv)  The general licensee shall not transfer the radioactive
material except to a person authorized to receive it pursuant to
a license issued by the Director, the Nuclear Regulatory
Commission, an Agreement State or Licensing State, nor
transfer the radioactive material in a manner other than in the
unopened, labeled shipping container as received from the
supplier.

(v)  The general licensee shall dispose of the Mock Iodine-
125 reference or calibration sources described in Subsection
R313-21-22(9)(a)(viii) as required by Section R313-15-1001.

(vi)  The general licensee shall pay annual fees pursuant to
Rule R313-70.

(d)  The general licensee shall not receive, acquire, possess,
or use radioactive material pursuant to Subsection R313-21-
22(9)(a):

(i)  Except as prepackaged units which are labeled in
accordance with the provision of a specific license issued
pursuant to R313-22-75(7) or in accordance with the provisions
of a specific license issued by the Nuclear Regulatory
Commission, or an Agreement State, or before November 30,
2007, in accordance with the provisions of a specific license
issued by a State with comparable provisions to 10 CFR 32.71
(2010) which authorizes the manufacture and distribution of
iodine-125, iodine-131, carbon-14, hydrogen-3(tritium), iron-
59, selenium-75, cobalt-57, or Mock Iodine-125 to persons
generally licensed under Subsection R313-21-22(9) or its
equivalent, and

(ii)  Unless the following statement, or a substantially
similar statement which contains the information called for in
the following statement, appears on a label affixed to each
prepackaged unit or appears in a leaflet or brochure which
accompanies the package:

"This radioactive material shall be received, acquired,
possessed and used only by physicians, veterinarians in the
practice of veterinary medicine, clinical laboratories or hospitals
and only for in vitro clinical or laboratory tests not involving
internal or external administration of the material, or the
radiation therefrom, to human beings or animals.  Its receipt,
acquisition, possession, use and transfer are subject to the
regulations and a general license of the United States Nuclear
Regulatory Commission or of a state with which the
Commission has entered into an agreement for the exercise of
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regulatory authority.
.........................
Name of Manufacturer"
(e)  The physician, veterinarian, clinical laboratory or

hospital possessing or using radioactive material under the
general license in Subsection R313-21-22(9)(a) shall report in
writing to the Director, changes in the information previously
furnished in the "Registration Form-In Vitro Testing with
Radioactive Material Under General License", form DRC -07.
The report shall be furnished within 30 days after the effective
date of the change.

(f)  Any person using radioactive material pursuant to the
general license of Subsection R313-21-22(9)(a) is exempt from
the requirements of Rules R313-15 and R313-18 with respect to
radioactive material covered by that general license, except that
persons using the Mock Iodine-125 described in Subsection
R313-21-22(9)(a)(viii) shall comply with the provisions of
Sections R313-15-1001, R313-15-1201 and R313-15-1202.

(10)  Ice Detection Devices.
(a)  A general license is hereby issued to own, receive,

acquire, possess, use and transfer strontium-90 contained in ice
detection devices, provided each device contains not more than
1.85 megabecquerel (50 uCi) of strontium-90 and each device
has been manufactured or initially transferred in accordance
with a specific license issued by the Nuclear Regulatory
Commission, or each device has been manufactured in
accordance with the specifications contained in a specific
license issued by the Director, an Agreement State, or a
Licensing State to the manufacturer of the device pursuant to
licensing requirements equivalent to those in 10 CFR 32.61.

(b)  Persons who own, receive, acquire, possess, use or
transfer strontium-90 contained in ice detection devices pursuant
to the general license in Subsection R313-21-22(10)(a):

(i)  shall, upon occurrence of visually observable damage,
such as a bend or crack or discoloration from over-heating to the
device, discontinue use of the device until it has been inspected,
tested for leakage and repaired by a person holding a specific
license from the Director, the Nuclear Regulatory Commission,
an Agreement State, or a Licensing State to manufacture or
service the device; or shall dispose of the device pursuant to the
provisions of Section R313-15-1001;

(ii)  shall assure that all labels affixed to the device at the
time of receipt, and which bear a statement which prohibits
removal of the labels, are maintained thereon; and

(iii)  are exempt from the requirements of Rules R313-15
and R313-18 except that the persons shall comply with the
provisions of Sections R313-15-1001, R313-15-1201 and R313-
15-1202.

(c)  This general license does not authorize the
manufacture, assembly, disassembly, repair, or import of
strontium-90 in ice detection devices.

(d)  This general license is subject to the provision of
Sections R313-12-51 through R313-12-53, R313-12-70, R313-
14, R313-19-34, R313-19-41, R313-19-61, and R313-19-100 of
these rules.

KEY:  radioactive materials, general licenses, source
materials
October 13, 2010 19-3-104
Notice of Continuation October 14, 2008
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R313.  Environmental Quality, Radiation Control.
R313-25.  License Requirements for Land Disposal of
Radioactive Waste - General Provisions.
R313-25-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe the
requirements for the issuance of licenses for the land disposal of
wastes received from other persons.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4), 19-3-104(8), 19-3-
104(11), and 19-3-104(12).

(3)  The requirements of R313-25 are in addition to, and
not in substitution for, other applicable requirements of these
rules.

R313-25-2.  Definitions.
As used in R313-25, the following definitions apply:
"Active maintenance" means significant activity needed

during the period of institutional control to maintain a
reasonable assurance that the performance objectives in R313-
25-19 and R313-25-20 are met.  Active maintenance may
include the pumping and treatment of water from a disposal unit,
the replacement of a disposal unit cover, or other episodic or
continuous measures.  Active maintenance does not include
custodial activities like repair of fencing, repair or replacement
of monitoring equipment, revegetation, minor additions to soil
cover, minor repair of disposal unit covers, and general disposal
site upkeep.

"Buffer zone" means a portion of the disposal site that is
controlled by the licensee and that lies under the disposal units
and between the disposal units and the boundary of the site.

"Commencement of construction" means clearing of land,
excavation, or other substantial action that could adversely
affect the environment of a land disposal facility.  The term does
not mean disposal site exploration, necessary roads for disposal
site exploration, borings to determine foundation conditions, or
other preconstruction monitoring or testing to establish
background information related to the suitability of the disposal
site or the protection of environmental values.

"Custodial agency" means an agency of the government
designated to act on behalf of the government owner of the
disposal site.

"Disposal" means the isolation of wastes from the
biosphere by placing them in a land disposal facility.

"Disposal site" means that portion of a land disposal
facility which is used for disposal of waste.  It consists of
disposal units and a buffer zone.

"Disposal unit" means a discrete portion of the disposal site
into which waste is placed for disposal.  For near-surface
disposal, the disposal unit may be a trench.

"Engineered barrier" means a man-made structure or device
intended to improve the land disposal facility's performance
under R313-25.

"Hydrogeologic unit" means a soil or rock unit or zone that
has a distinct influence on the storage or movement of ground
water.

"Inadvertent intruder" means a person who may enter the
disposal site after closure and engage in activities unrelated to
post closure management, such as agriculture, dwelling
construction, or other pursuits which could, by disturbing the
site, expose individuals to radiation.

"Intruder barrier" means a sufficient depth of cover over the
waste that inhibits contact with waste and helps to ensure that
radiation exposures to an inadvertent intruder will meet the
performance objectives set forth in R313-25, or engineered
structures that provide equivalent protection to the inadvertent
intruder.

"Land disposal facility" means the land, buildings and
structures, and equipment which are intended to be used for the
disposal of radioactive waste.

"Monitoring" means observing and making measurements
to provide data to evaluate the performance and characteristics
of the disposal site.

"Near-surface disposal facility" means a land disposal
facility in which waste is disposed of within approximately the
upper 30 meters of the earth's surface.

"Site closure and stabilization" means those actions that are
taken upon completion of operations that prepare the disposal
site for custodial care, and that assure that the disposal site will
remain stable and will not need ongoing active maintenance.

"Stability" means structural stability.
"Surveillance" means monitoring and observation of the

disposal site to detect needs for maintenance or custodial care,
to observe evidence of intrusion, and to ascertain compliance
with other license and regulatory requirements.

"Treatment" means the stabilization or the reduction in
volume of waste by a chemical or a physical process.

"Waste" means those low-level radioactive wastes
containing radioactive material that are acceptable for disposal
in a land disposal facility.  For the purposes of this definition,
low-level radioactive waste means radioactive waste not
classified as high-level radioactive waste, transuranic waste,
spent nuclear fuel, or byproduct material as defined in (b), (c),
and (d) of the definition for byproduct material found in
Subsection R313-12-3.

R313-25-3.  Pre-licensing Plan Approval Criteria for Siting
of Commercial Radioactive Waste Disposal Facilities.

(1)  Persons proposing to construct or operate commercial
radioactive waste disposal facilities, including waste
incinerators, shall obtain a plan approval from the Director
before applying for a license.  Plans shall meet the siting criteria
and plan approval requirements of Section R313-25-3.

(2)  The siting criteria and plan approval requirements in
R313-25-3 apply to prelicensing plan approval applications.

(3)  Treatment and disposal facilities, including commercial
radioactive waste incinerators, shall not be located:

(a)  within or underlain by:
(i)  national, state, and county parks, monuments, and

recreation areas; designated wilderness and wilderness study
areas; wild and scenic river areas;

(ii)  ecologically and scientifically significant natural areas,
including wildlife management areas and habitats for listed or
proposed endangered species as designated by federal law;

(iii)  100 year floodplains;
(iv)  areas 200 feet distant from Holocene faults;
(v)  underground mines, salt domes and salt beds;
(vi)  dam failure flood areas;
(vii)  areas subject to landslide, mud flow, or other earth

movement, unless adverse impacts can be mitigated;
(viii)  farmlands classified or evaluated as "prime",

"unique", or of "statewide importance" by the U.S. Department
of Agricultural Soil Conservation Service under the Prime
Farmland Protection Act;

(ix)  areas five miles distant from existing permanent
dwellings, residential areas, and other habitable structures,
including schools, churches, and historic structures;

(x)  areas five miles distant from surface waters including
intermittent streams, perennial streams, rivers, lakes, reservoirs,
and wetlands;

(xi)  areas 1000 feet distant from archeological sites to
which adverse impacts cannot reasonably be mitigated;

(xii)  recharge zones of aquifers containing ground water
which has a total dissolved solids content of less than 10,000
mg/l; or

(xiii)  drinking water source protection areas designated by
the Utah Drinking Water Board;

(b)  in areas:
(i)  above or underlain by aquifers containing ground water
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which has a total dissolved solids content of less than 500 mg/l
and which aquifers do not exceed state ground water standards
for pollutants;

(ii)  above or underlain by aquifers containing ground
water which has a total dissolved solids content between 3000
and 10,000 mg/l when the distance from the surface to the
ground water is less than 100 ft.;

(iii)  areas of extensive withdrawal of water, mineral or
energy resources.

(iv)  above or underlain by weak and unstable soils,
including soils that lose their ability to support foundations as
a result of hydrocompaction, expansion, or shrinkage;

(v)  above or underlain by karst terrains.
(4)  Commercial radioactive waste disposal facilities may

not be located within a distance to existing drinking water wells
and watersheds for public water supplies of five years ground
water travel time plus 1000 feet.

(5)  The plan approval siting application shall include
hydraulic conductivity and other information necessary to
estimate adequately the ground water travel distance.

(6)  The plan approval siting application shall include the
results of studies adequate to identify the presence of ground
water aquifers in the area of the proposed site and to assess the
quality of the ground water of all aquifers identified in the area
of the proposed site.

(7)  Emergency response and safety.
(a)  The plan approval siting application shall demonstrate

the availability and adequacy of services for on-site
emergencies, including medical and fire response.  The
application shall provide written evidence that the applicant has
coordinated on-site emergency response plans with the local
emergency planning committee (LEPC).

(b)  The plan approval siting application shall include a
comprehensive plan for responding to emergencies at the site.

(c)  The plan approval siting application shall show
proposed routes for transportation of radioactive wastes within
the state.  The plan approval siting application shall address the
transportation means and routes available to evacuate the
population at risk in the event of on-site accidents, including
spills and fires.

(8)  The plan approval siting application shall provide
evidence that if the proposed disposal site is on land not owned
by state or federal government, that arrangements have been
made for assumption of ownership in fee by a state or federal
agency.

(9) Siting Authority.  The Director recognizes that Titles 10
and 17 of the Utah Code give cities and counties authority for
local use planning and zoning.  Nothing in R313-25-3 precludes
cities and counties from establishing additional requirements as
provided by applicable state and federal law.

R313-25-4.  License Required.
(1)  Persons shall not receive, possess, or dispose of waste

at a land disposal facility unless authorized by a license issued
by the Director pursuant to R313-25 and R313-22.

(2)  Persons shall file an application with the Director
pursuant to R313-22-32 and obtain a license as provided in
R313-25 before commencement of construction of a land
disposal facility. Failure to comply with this requirement may be
grounds for denial of a license and other penalties established by
law and rules.

R313-25-5.  Content of Application.
In addition to the requirements set forth in R313-22-33, an

application to receive from others, possess, and dispose of
wastes shall consist of general information, specific technical
information, institutional information, and financial information
as set forth in R313-25-6 through R313-25-10.

R313-25-6.  General Information.
The general information shall include the following:
(1)  identity of the applicant including:
(a)  the full name, address, telephone number, and

description of the business or occupation of the applicant;
(b)  if the applicant is a partnership, the names and

addresses of the partners and the principal location where the
partnership does business;

(c)  if the applicant is a corporation or an unincorporated
association;

(i)  the state where it is incorporated or organized and the
principal location where it does business; and

(ii)  the names and addresses of its directors and principal
officers; and

(d)  if the applicant is acting as an agent or representative
of another person in filing the application, the applicant shall
provide, with respect to the other person, information required
under R313-25-6(1).

(2)  Qualifications of the applicant shall include the
following;

(a)  the organizational structure of the applicant, both
offsite and onsite, including a description of lines of authority
and assignments of responsibilities, whether in the form of
administrative directives, contract provisions, or otherwise;

(b)  the technical qualifications, including training and
experience of the applicant and members of the applicant's staff,
to engage in the proposed activities.  Minimum training and
experience requirements for personnel filling key positions
described in R313-25-6(2)(a) shall be provided;

(c)  a description of the applicant's personnel training
program; and

(d)  the plan to maintain an adequate complement of
trained personnel to carry out waste receipt, handling, and
disposal operations in a safe manner.

(3)  A description of:
(a)  the location of the proposed disposal site;
(b)  the general character of the proposed activities;
(c)  the types and quantities of waste to be received,

possessed, and disposed of;
(d)  plans for use of the land disposal facility for purposes

other than disposal of wastes; and
(e)  the proposed facilities and equipment; and
(4)  proposed schedules for construction, receipt of waste,

and first emplacement of waste at the proposed land disposal
facility.

R313-25-7.  Specific Technical Information.
The application shall include certain technical information.

The following information is needed to determine whether or
not the applicant can meet the performance objectives and the
applicable technical requirements of R313-25:

(1)  A description of the natural and demographic disposal
site characteristics shall be based on and determined by disposal
site selection and characterization activities.  The description
shall include geologic, geochemical, geotechnical, hydrologic,
ecologic, archaeologic, meteorologic, climatologic, and biotic
features of the disposal site and vicinity.

(2)  Descriptions of the design features of the land disposal
facility and of the disposal units for near-surface disposal shall
include those design features related to infiltration of water;
integrity of covers for disposal units; structural stability of
backfill, wastes, and covers; contact of wastes with standing
water; disposal site drainage; disposal site closure and
stabilization; elimination to the extent practicable of long-term
disposal site maintenance; inadvertent intrusion; occupational
exposures; disposal site monitoring; and adequacy of the size of
the buffer zone for monitoring and potential mitigative
measures.

(3)  Descriptions of the principal design criteria and their
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relationship to the performance objectives.
(4)  Descriptions of the natural events or phenomena on

which the design is based and their relationship to the principal
design criteria.

(5)  Descriptions of codes and standards which the
applicant has applied to the design, and will apply to
construction of the land disposal facilities.

(6)  Descriptions of the construction and operation of the
land disposal facility.  The description shall include as a
minimum the methods of construction of disposal units; waste
emplacement; the procedures for and areas of waste segregation;
types of intruder barriers; onsite traffic and drainage systems;
survey control program; methods and areas of waste storage; and
methods to control surface water and ground water access to the
wastes.  The description shall also include a description of the
methods to be employed in the handling and disposal of wastes
containing chelating agents or other non-radiological substances
which might affect meeting the performance objectives of R313-
25

(7)  A description of the disposal site closure plan,
including those design features which are intended to facilitate
disposal site closures and to eliminate the need for active
maintenance after closure.

(8)  Identification of the known natural resources at the
disposal site whose exploitation could result in inadvertent
intrusion into the wastes after removal of active institutional
control.

(9)  Descriptions of the kind, amount, classification and
specifications of the radioactive material proposed to be
received, possessed, and disposed of at the land disposal facility.

(10)  Descriptions of quality assurance programs, tailored
to low-level waste disposal, including audit and managerial
controls, for the determination of natural disposal site
characteristics and for quality control during the design,
construction, operation, and closure of the land disposal facility
and the receipt, handling, and emplacement of waste.

(11)  A description of the radiation safety program for
control and monitoring of radioactive effluents to ensure
compliance with the performance objective in R313-25-19 and
monitoring of occupational radiation exposure to ensure
compliance with the requirements of R313-15 and to control
contamination of personnel, vehicles, equipment, buildings, and
the disposal site.  The applicant shall describe procedures,
instrumentation, facilities, and equipment appropriate to both
routine and emergency operations.

(12)  A description of the environmental monitoring
program to provide data and to evaluate potential health and
environmental impacts and the plan for taking corrective
measures if migration is indicated.

(13)  Descriptions of the administrative procedures that the
applicant will apply to control activities at the land disposal
facility.

(14)  A description of the facility electronic recordkeeping
system as required in R313-25-33.

R313-25-8.  Technical Analyses.
(1)  The licensee or applicant shall conduct a site-specific

performance assessment and receive Director approval prior to
accepting any radioactive waste if:

(a)  the waste was not considered in the development of the
limits on Class A waste and not included in the analyses of the
Draft Environmental Impact Statement on 10 CFR Part 61
"Licensing Requirements for Land Disposal of Radioactive
Waste," NUREG-0782. U.S. Nuclear Regulatory Commission.
September 1981, or

(b)  the waste is likely to result in greater than 10 percent
of the dose limits in R313-25-19 during the time period at which
peak dose would occur, or

(c)  the waste will result in greater than 10 percent of the

total site source term over the operational life of the facility, or
(d)  the disposal of the waste would result in an unanalyzed

condition not considered in R313-25.
(2)  A licensee that has a previously-approved site-specific

performance assessment that addressed a radioactive waste for
which a site-specific performance assessment would otherwise
be required under R313-25-8(1) shall notify the Director of the
applicability of the previously-approved site-specific
performance assessment at least 60 days prior to the anticipated
acceptance of the radioactive waste.

(3)  The licensee shall not accept radioactive waste until
the Director has approved the information submitted pursuant
to R313-25-8(1) or (2).

(4)  The licensee or applicant shall also include in the
specific technical information the following analyses needed to
demonstrate that the performance objectives of R313-25 will be
met:

(a)  Analyses demonstrating that the general population
will be protected from releases of radioactivity shall consider
the pathways of air, soil, ground water, surface water, plant
uptake, and exhumation by burrowing animals.  The analyses
shall clearly identify and differentiate between the roles
performed by the natural disposal site characteristics and design
features in isolating and segregating the wastes.  The analyses
shall clearly demonstrate a reasonable assurance that the
exposures to humans from the release of radioactivity will not
exceed the limits set forth in R313-25-19.

(b)  Analyses of the protection of inadvertent intruders
shall demonstrate a reasonable assurance that the waste
classification and segregation requirements will be met and that
adequate barriers to inadvertent intrusion will be provided.

(c)  Analysis of the protection of individuals during
operations shall include assessments of expected exposures due
to routine operations and likely accidents during handling,
storage, and disposal of waste.  The analysis shall provide
reasonable assurance that exposures will be controlled to meet
the requirements of R313-15.

(d)  Analyses of the long-term stability of the disposal site
shall be based upon analyses of active natural processes
including erosion, mass wasting, slope failure, settlement of
wastes and backfill, infiltration through covers over disposal
areas and adjacent soils, surface drainage of the disposal site,
and the effects of changing lake levels. The analyses shall
provide reasonable assurance that there will not be a need for
ongoing active maintenance of the disposal site following
closure.

(5)(a)  Notwithstanding R313-25-8(1), any facility that
proposes to land dispose of significant quantities of
concentrated depleted uranium (more than one metric ton in
total accumulation) after June 1, 2010, shall submit for the
Director's review and approval a performance assessment that
demonstrates that the performance standards specified in 10
CFR Part 61 and corresponding provisions of Utah rules will be
met for the total quantities of concentrated depleted uranium
and other wastes, including wastes already disposed of and the
quantities of concentrated depleted uranium the facility now
proposes to dispose.  Any such performance assessment shall be
revised as needed to reflect ongoing guidance and rulemaking
from NRC.  For purposes of this performance assessment, the
compliance period shall be a minimum of 10,000 years.
Additional simulations shall be performed for the period where
peak dose occurs and the results shall be analyzed qualitatively.

(b)  No facility may dispose of significant quantities of
concentrated depleted uranium prior to the approval by the
Director of the performance assessment required in R313-25-
8(5)(a).

(c)  For purposes of this R313-25-8(5) only, "concentrated
depleted uranium" means waste with depleted uranium
concentrations greater than 5 percent by weight.
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R313-25-9.  Institutional Information.
The institutional information submitted by the applicant

shall include:
(1)  A certification by the federal or state agency which

owns the disposal site that the agency is prepared to accept
transfer of the license when the provisions of R313-25-16 are
met and will assume responsibility for institutional control after
site closure and for post-closure observation and maintenance.

(2)  Evidence, if the proposed disposal site is on land not
owned by the federal or a state government, that arrangements
have been made for assumption of ownership in fee by the
federal or a state agency.

R313-25-10.  Financial Information.
This information shall demonstrate that the applicant is

financially qualified to carry out the activities for which the
license is sought.  The information shall meet other financial
assurance requirements of R313-25.

R313-25-11.  Requirements for Issuance of a License.
A license for the receipt, possession, and disposal of waste

containing radioactive material will be issued by the Director
upon finding that:

(1)  the issuance of the license will not constitute an
unreasonable risk to the health and safety of the public;

(2)  the applicant is qualified by reason of training and
experience to carry out the described disposal operations in a
manner that protects health and minimizes danger to life or
property;

(3)  the applicant's proposed disposal site, disposal design,
land disposal facility operations, including equipment, facilities,
and procedures, disposal site closure, and post-closure
institutional control, are adequate to protect the public health
and safety as specified in the performance objectives of R313-
25-19;

(4)  the applicant's proposed disposal site, disposal site
design, land disposal facility operations, including equipment,
facilities, and procedures, disposal site closure, and post-closure
institutional control are adequate to protect the public health and
safety in accordance with the performance objectives of R313-
25-20;

(5)  the applicant's proposed land disposal facility
operations, including equipment, facilities, and procedures, are
adequate to protect the public health and safety in accordance
with R313-15;

(6)  the applicant's proposed disposal site, disposal site
design, land disposal facility operations, disposal site closure,
and post-closure institutional control plans are adequate to
protect the public health and safety in that they will provide
reasonable assurance of the long-term stability of the disposed
waste and the disposal site and will eliminate to the extent
practicable the need for continued maintenance of the disposal
site following closure;

(7)  the applicant's demonstration provides reasonable
assurance that the requirements of R313-25 will be met;

(8)  the applicant's proposal for institutional control
provides reasonable assurance that control will be provided for
the length of time found necessary to ensure the findings in
R313-25-11(3) through (6) and that the institutional control
meets the requirements of R313-25-28.

(9)  the financial or surety arrangements meet the
requirements of R313-25.

R313-25-12.  Conditions of Licenses.
(1)  A license issued under R313-25, or a right thereunder,

may not be transferred, assigned, or disposed of, either
voluntarily or involuntarily, directly or indirectly, through
transfer of control of the license to a person, unless the Director
finds, after securing full information, that the transfer is in

accordance with the provisions of the Radiation Control Act and
Rules and gives his consent in writing in the form of a license
amendment.

(2)  The Director may require the licensee to submit written
statements under oath.

(3)  The license will be terminated only on the full
implementation of the final closure plan, including post-closure
observation and maintenance, as approved by the Director.

(4)  The licensee shall submit to the provisions of the Act
now or hereafter in effect, and to all findings and orders of the
Director.  The terms and conditions of the license are subject to
amendment, revision, or modification, by reason of amendments
to, or by reason of rules, and orders issued in accordance with
the terms of the Act and these rules.

(5)  Persons licensed by the Director pursuant to R313-25
shall confine possession and use of the materials to the locations
and purposes authorized in the license.

(6)  The licensee shall not dispose of waste until the
Director has inspected the land disposal facility and has found
it to conform with the description, design, and construction
described in the application for a license.

(7)  The Director may incorporate, by rule or order, into
licenses at the time of issuance or thereafter, additional
requirements and conditions with respect to the licensee's
receipt, possession, and disposal of waste as the Director deems
appropriate or necessary in order to:

(a)  protect health or to minimize danger to life or property;
(b)  require reports and the keeping of records, and to

provide for inspections of licensed activities as the Director
deems necessary or appropriate to effectuate the purposes of the
Radiation Control Act and Rules.

(8)  The authority to dispose of wastes expires on the
expiration date stated in the license.  An expiration date on a
license applies only to the above ground activities and to the
authority to dispose of waste.  Failure to renew the license shall
not relieve the licensee of responsibility for implementing site
closure, post-closure observation, and transfer of the license to
the site owner.

R313-25-13.  Application for Renewal or Closure.
(1)  An application for renewal or an application for

closure under R313-25-14 shall be filed at least 90 days prior to
license expiration.

(2)  Applications for renewal of a license shall be filed in
accordance with R313-25-5 through 25-10.  Applications for
closure shall be filed in accordance with R313-25-14.
Information contained in previous applications, statements, or
reports filed with the Director under the license may be
incorporated by reference if the references are clear and specific.

(3)  If a licensee has filed an application in proper form for
renewal of a license, the license shall not expire unless and until
the Director has taken final action to deny application for
renewal.

(4)  In evaluating an application for license renewal, the
Director will apply the criteria set forth in R313-25-11.

R313-25-14.  Contents of Application for Site Closure and
Stabilization.

(1)  Prior to final closure of the disposal site, or as
otherwise directed by the Director, the licensee shall submit an
application to amend the license for closure.  This closure
application shall include a final revision and specific details of
the disposal site closure plan included in the original license
application submitted and approved under R313-25-7(7).  The
plan shall include the following:

(a)  additional geologic, hydrologic, or other data pertinent
to the long-term containment of emplaced wastes obtained
during the operational period;

(b)  the results of tests, experiments, or other analyses



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 132

relating to backfill of excavated areas, closure and sealing, waste
migration and interaction with emplacement media, or other
tests, experiments, or analyses pertinent to the long-term
containment of emplaced waste within the disposal site;

(c)  proposed revision of plans for:
(i)  decontamination or dismantlement of surface facilities;
(ii)  backfilling of excavated areas; or
(iii)  stabilization of the disposal site for post-closure care.
(d)  Significant new information regarding the

environmental impact of closure activities and long-term
performance of the disposal site.

(2)  Upon review and consideration of an application to
amend the license for closure submitted in accordance with
R313-25-14(1), the Director shall issue an amendment
authorizing closure if there is reasonable assurance that the
long-term performance objectives of R313-25 will be met.

R313-25-15.  Post-Closure Observation and Maintenance.
The licensee shall observe, monitor, and carry out

necessary maintenance and repairs at the disposal site until the
site closure is complete and the license is transferred by the
Director in accordance with R313-25-16.  The licensee shall
remain responsible for the disposal site for an additional five
years.  The Director may approve closure plans that provide for
shorter or longer time periods of post-closure observation and
maintenance, if sufficient rationale is developed for the variance.

R313-25-16.  Transfer of License.
Following closure and the period of post-closure

observation and maintenance, the licensee may apply for an
amendment to transfer the license to the disposal site owner.
The license shall be transferred when the Director finds:

(1)  that the disposal site was closed according to the
licensee's approved disposal site closure plan;

(2)  that the licensee has provided reasonable assurance that
the performance objectives of R313-25 have been met;

(3)  that funds for care and records required by R313-25-
33(4) and (5) have been transferred to the disposal site owner;

(4)  that the post-closure monitoring program is operational
and can be implemented by the disposal site owner; and

(5)  that the Federal or State agency which will assume
responsibility for institutional control of the disposal site is
prepared to assume responsibility and ensure that the
institutional requirements found necessary under R313-25-11(8)
will be met.

R313-25-17.  Termination of License.
(1)  Following the period of institutional control needed to

meet the requirements of R313-25-11, the licensee may apply
for an amendment to terminate the license.

(2)  This application will be reviewed in accordance with
the provisions of R313-22-32.

(3)  A license shall be terminated only when the Director
finds:

(a)  that the institutional control requirements of R313-25-
11(8) have been met;

(b)  that additional requirements resulting from new
information developed during the institutional control period
have been met;

(c)  that permanent monuments or markers warning against
intrusion have been installed; and

(d)  that records required by R313-25-33(4) and (5) have
been sent to the party responsible for institutional control of the
disposal site and a copy has been sent to the Director
immediately prior to license termination.

R313-25-18.  General Requirement.
Land disposal facilities shall be sited, designed, operated,

closed, and controlled after closure so that reasonable assurance

exists that exposures to individuals do not exceed the limits
stated in R313-25-19 and 25-22.

R313-25-19.  Protection of the General Population from
Releases of Radioactivity.

Concentrations of radioactive material which may be
released to the general environment in ground water, surface
water, air, soil, plants or animals shall not result in an annual
dose exceeding an equivalent of 0.25 mSv (0.025 rem) to the
whole body, 0.75 mSv (0.075 rem) to the thyroid, and 0.25 mSv
(0.025 rem) to any other organ of any member of the public.  No
greater than 0.04 mSv (0.004 rem)committed effective dose
equivalent or total effective dose equivalent to any member of
the public shall come from groundwater.  Reasonable efforts
should be made to maintain releases of radioactivity in effluents
to the general environment as low as is reasonably achievable.

R313-25-20.  Protection of Individuals from Inadvertent
Intrusion.

Design, operation, and closure of the land disposal facility
shall ensure protection of any individuals inadvertently
intruding into the disposal site and occupying the site or
contacting the waste after active institutional controls over the
disposal site are removed.

R313-25-21.  Protection of Individuals During Operations.
Operations at the land disposal facility shall be conducted

in compliance with the standards for radiation protection set out
in R313-15 of these rules, except for release of radioactivity in
effluents from the land disposal facility, which shall be
governed by R313-25-19.  Every reasonable effort should be
made to maintain radiation exposures as low as is reasonably
achievable, ALARA.

R313-25-22.  Stability of the Disposal Site After Closure.
The disposal facility shall be sited, designed, used,

operated, and closed to achieve long-term stability of the
disposal site and to eliminate, to the extent practicable, the need
for ongoing active maintenance of the disposal site following
closure so that only surveillance, monitoring, or minor custodial
care are required.

R313-25-23.  Disposal Site Suitability Requirements for
Land Disposal - Near-Surface Disposal.

(1)  The primary emphasis in disposal site suitability is
given to isolation of wastes and to disposal site features that
ensure that the long-term performance objectives are met.

(2)  The disposal site shall be capable of being
characterized, modeled, analyzed and monitored.

(3)  Within the region where the facility is to be located, a
disposal site should be selected so that projected population
growth and future developments are not likely to affect the
ability of the disposal facility to meet the performance
objectives of R313-25.

(4)  Areas shall be avoided having known natural resources
which, if exploited, would result in failure to meet the
performance objectives of R313-25.

(5)  The disposal site shall be generally well drained and
free of areas of flooding or frequent ponding.  Waste disposal
shall not take place in a 100-year flood plain, coastal high-
hazard area or wetland, as defined in Executive Order 11988,
"Floodplain Management Guidelines."

(6)  Upstream drainage areas shall be minimized to
decrease the amount of runoff which could erode or inundate
waste disposal units.

(7)  The disposal site shall provide sufficient depth to the
water table that ground water intrusion, perennial or otherwise,
into the waste will not occur.  The Director will consider an
exception to this requirement to allow disposal below the water
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table if it can be conclusively shown that disposal site
characteristics will result in molecular diffusion being the
predominant means of radionuclide movement and the rate of
movement will result in the performance objectives being met.
In no case will waste disposal be permitted in the zone of
fluctuation of the water table.

(8)  The hydrogeologic unit used for disposal shall not
discharge ground water to the surface within the disposal site.

(9)  Areas shall be avoided where tectonic processes such
as faulting, folding, seismic activity, vulcanism, or similar
phenomena may occur with such frequency and extent to
significantly affect the ability of the disposal site to meet the
performance objectives of R313-25 or may preclude defensible
modeling and prediction of long-term impacts.

(10)  Areas shall be avoided where surface geologic
processes such as mass wasting, erosion, slumping, landsliding,
or weathering occur with sufficient such frequency and extent to
significantly affect the ability of the disposal site to meet the
performance objectives of R313-25, or may preclude defensible
modeling and prediction of long-term impacts.

(11)  The disposal site shall not be located where nearby
facilities or activities could adversely impact the ability of the
site to meet the performance objectives of R313-25 or
significantly mask the environmental monitoring program.

R313-25-24.  Disposal Site Design for Near-Surface Land
Disposal.

(1)  Site design features shall be directed toward long-term
isolation and avoidance of the need for continuing active
maintenance after site closure.

(2)  The disposal site design and operation shall be
compatible with the disposal site closure and stabilization plan
and lead to disposal site closure that provides reasonable
assurance that the performance objectives will be met.

(3)  The disposal site shall be designed to complement and
improve, where appropriate, the ability of the disposal site's
natural characteristics to assure that the performance objectives
will be met.

(4)  Covers shall be designed to minimize, to the extent
practicable, water infiltration, to direct percolating or surface
water away from the disposed waste, and to resist degradation
by surface geologic processes and biotic activity.

(5)  Surface features shall direct surface water drainage
away from disposal units at velocities and gradients which will
not result in erosion that will require ongoing active
maintenance in the future.

(6)  The disposal site shall be designed to minimize to the
extent practicable the contact of water with waste during
storage, the contact of standing water with waste during
disposal, and the contact of percolating or standing water with
wastes after disposal.

R313-25-25.  Near Surface Land Disposal Facility Operation
and Disposal Site Closure.

(1)  Wastes designated as Class A pursuant to R313-15-
1009 of these rules shall be segregated from other wastes by
placing them in disposal units which are sufficiently separated
from disposal units for the other waste classes so that any
interaction between Class A wastes and other wastes will not
result in the failure to meet the performance objectives of R313-
25. This segregation is not necessary for Class A wastes if they
meet the stability requirements of R313-15-1009(2)(b).

(2)  Wastes designated as Class C pursuant to R313-15-
1009 shall be disposed of so that the top of the waste is a
minimum of five meters below the top surface of the cover or
shall be disposed of with intruder barriers that are designed to
protect against an inadvertent intrusion for at least 500 years.

(3)  Except as provided in R313-25-1(1), only waste
classified as Class A, B, or C shall be acceptable for near-

surface disposal. Wastes shall be disposed of in accordance with
the requirements of R313-25-25(4) through 11.

(4)  Wastes shall be emplaced in a manner that maintains
the package integrity during emplacement, minimizes the void
spaces between packages, and permits the void spaces to be
filled.

(5)  Void spaces between waste packages shall be filled
with earth or other material to reduce future subsidence within
the fill.

(6)  Waste shall be placed and covered in a manner that
limits the radiation dose rate at the surface of the cover to levels
that at a minimum will permit the licensee to comply with all
provisions of R313-15-105 at the time the license is transferred
pursuant to R313-25-16.

(7)  The boundaries and locations of disposal units shall be
accurately located and mapped by means of a land survey. Near-
surface disposal units shall be marked in such a way that the
boundaries of the units can be easily defined. Three permanent
survey marker control points, referenced to United States
Geological Survey or National Geodetic Survey control stations,
shall be established on the site to facilitate surveys. The United
States Geological Survey or National Geodetic Survey control
stations shall provide horizontal and vertical controls as checked
against United States Geological Survey or National Geodetic
Survey record files.

(8)  A buffer zone of land shall be maintained between any
buried waste and the disposal site boundary and beneath the
disposed waste. The buffer zone shall be of adequate
dimensions to carry out environmental monitoring activities
specified in R313-25-26(4) and take mitigative measures if
needed.

(9)  Closure and stabilization measures as set forth in the
approved site closure plan shall be carried out as the disposal
units are filled and covered.

(10)  Active waste disposal operations shall not have an
adverse effect on completed closure and stabilization measures.

(11)  Only wastes containing or contaminated with
radioactive material shall be disposed of at the disposal site.

(12)  Proposals for disposal of waste that are not generally
acceptable for near-surface disposal because the wastes form
and disposal methods shall be different and, in general, more
stringent than those specified for Class C waste, may be
submitted to the Director for approval.

R313-25-26.  Environmental Monitoring.
(1) At the time a license application is submitted, the

applicant shall have conducted a preoperational monitoring
program to provide basic environmental data on the disposal site
characteristics.  The applicant shall obtain information about the
ecology, meteorology, climate, hydrology, geology,
geochemistry, and seismology of the disposal site.  For those
characteristics that are subject to seasonal variation, data shall
cover at least a 12-month period.

(2)  During the land disposal facility site construction and
operation, the licensee shall maintain an environmental
monitoring program.  Measurements and observations shall be
made and recorded to provide data to evaluate the potential
health and environmental impacts during both the construction
and the operation of the facility and to enable the evaluation of
long-term effects and need for mitigative measures.  The
monitoring system shall be capable of providing early warning
of releases of waste from the disposal site before they leave the
site boundary.

(3)  After the disposal site is closed, the licensee
responsible for post-operational surveillance of the disposal site
shall maintain a monitoring system based on the operating
history and the closure and stabilization of the disposal site.
The monitoring system shall be capable of providing early
warning of releases of waste from the disposal site before they
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leave the site boundary.
(4)  The licensee shall have plans for taking corrective

measures if the environmental monitoring program detects
migration of waste which would indicate that the performance
objectives may not be met.

R313-25-27.  Alternative Requirements for Design and
Operations.

The Director may, upon request or on his own initiative,
authorize provisions other than those set forth in R313-25-24
and 25-26 for the segregation and disposal of waste and for the
design and operation of a land disposal facility on a specific
basis, if it finds reasonable assurance of compliance with the
performance objectives of R313-25.

R313-25-28.  Institutional Requirements.
(1)  Land Ownership.  Disposal of waste received from

other persons may be permitted only on land owned in fee by
the Federal or a State government.

(2)  Institutional Control.  The land owner or custodial
agency shall conduct an institutional control program to
physically control access to the disposal site following transfer
of control of the disposal site from the disposal site operator.
The institutional control program shall also include, but not be
limited to, conducting an environmental monitoring program at
the disposal site, periodic surveillance, minor custodial care, and
other equivalents as determined by the Director, and
administration of funds to cover the costs for these activities.
The period of institutional controls will be determined by the
Director, but institutional controls may not be relied upon for
more than 100 years following transfer of control of the disposal
site to the owner.

R313-25-30.  Applicant Qualifications and Assurances.
The applicant shall show that it either possesses the

necessary funds, or has reasonable assurance of obtaining the
necessary funds, or by a combination of the two, to cover the
estimated costs of conducting all licensed activities over the
planned operating life of the project, including costs of
construction and disposal.

R313-25-31.  Funding for Disposal Site Closure and
Stabilization.

(1)  The applicant shall provide assurances prior to the
commencement of operations that sufficient funds will be
available to carry out disposal site closure and stabilization,
including:

(a)  decontamination or dismantlement of land disposal
facility structures, and

(b) closure and stabilization of the disposal site so that
following transfer of the disposal site to the site owner, the need
for ongoing active maintenance is eliminated to the extent
practicable and only minor custodial care, surveillance, and
monitoring are required.  These assurances shall be based on
Director approved cost estimates reflecting the Director
approved plan for disposal site closure and stabilization.  The
applicant's cost estimates shall take into account total costs that
would be incurred if an independent contractor were hired to
perform the closure and stabilization work.

(2)  In order to avoid unnecessary duplication and expense,
the Director will accept financial sureties that have been
consolidated with earmarked financial or surety arrangements
established to meet requirements of Federal or other State
agencies or local governmental bodies for decontamination,
closure, and stabilization.  The Director will accept these
arrangements only if they are considered adequate to satisfy the
requirements of R313-25-31 and if they clearly identify that the
portion of the surety which covers the closure of the disposal
site is clearly identified and committed for use in accomplishing

these activities.
(3)  The licensee's financial or surety arrangement shall be

submitted annually for review by the Director to assure that
sufficient funds will be available for completion of the closure
plan.

(4)  The amount of the licensee's financial or surety
arrangement shall change in accordance with changes in the
predicted costs of closure and stabilization.  Factors affecting
closure and stabilization cost estimates include inflation,
increases in the amount of disturbed land, changes in
engineering plans, closure and stabilization that have already
been accomplished, and other conditions affecting costs.  The
financial or surety arrangement shall be sufficient at all times to
cover the costs of closure and stabilization of the disposal units
that are expected to be used before the next license renewal.

(5)  The financial or surety arrangement shall be written for
a specified period of time and shall be automatically renewed
unless the person who issues the surety notifies the Director; the
beneficiary, the site owner; and the principal, the licensee, not
less than 90 days prior to the renewal date of its intention not to
renew.  In such a situation, the licensee shall submit a
replacement surety within 30 days after notification of
cancellation.  If the licensee fails to provide a replacement
surety acceptable to the Director, the beneficiary may collect on
the original surety.

(6)  Proof of forfeiture shall not be necessary to collect the
surety so that, in the event that the licensee could not provide an
acceptable replacement surety within the required time, the
surety shall be automatically collected prior to its expiration.
The conditions described above shall be clearly stated on surety
instruments.

(7)  Financial or surety arrangements generally acceptable
to the Director include surety bonds, cash deposits, certificates
of deposit, deposits of government securities, escrow accounts,
irrevocable letters or lines of credit, trust funds, and
combinations of the above or other types of arrangements as
may be approved by the Director.  Self-insurance, or an
arrangement which essentially constitutes self-insurance, will
not satisfy the surety requirement for private sector applicants.

(8)  The licensee's financial or surety arrangement shall
remain in effect until the closure and stabilization program has
been completed and approved by the Director, and the license
has been transferred to the site owner.

R313-25-32.  Financial Assurances for Institutional Controls.
(1)  Prior to the issuance of the license, the applicant shall

provide for Director approval, a binding arrangement, between
the applicant and the disposal site owner that ensures that
sufficient funds will be available to cover the costs of
monitoring and required maintenance during the institutional
control period.  The binding arrangement shall be reviewed
annually by the Director to ensure that changes in inflation,
technology, and disposal facility operations are reflected in the
arrangements.

(2)  Subsequent changes to the binding arrangement
specified in R313-25-32(1) relevant to institutional control shall
be submitted to the Director for prior approval.

R313-25-33.  Maintenance of Records, Reports, and
Transfers.

(1)  Licensees shall maintain records and make reports in
connection with the licensed activities as may be required by the
conditions of the license or by the rules and orders of the
Director.

(2)  Records which are required by these rules or by license
conditions shall be maintained for a period specified by the
appropriate rules or by license condition.  If a retention period
is not otherwise specified, these records shall be maintained and
transferred to the officials specified in R313-25-33(4) as a
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condition of license termination unless the Director otherwise
authorizes their disposition.

(3)  Records which shall be maintained pursuant to R313-
25 may be the original or a reproduced copy or microfilm if this
reproduced copy or microfilm is capable of producing copy that
is clear and legible at the end of the required retention period.

(4)  Notwithstanding R313-25-33(1) through (3), copies of
records of the location and the quantity of wastes contained in
the disposal site shall be transferred upon license termination to
the chief executive of the nearest municipality, the chief
executive of the county in which the facility is located, the
county zoning board or land development and planning agency,
the State Governor, and other state, local, and federal
governmental agencies as designated by the Director at the time
of license termination.

(5)  Following receipt and acceptance of a shipment of
waste, the licensee shall record the date that the shipment is
received at the disposal facility, the date of disposal of the
waste, a traceable shipment manifest number, a description of
any engineered barrier or structural overpack provided for
disposal of the waste, the location of disposal at the disposal
site, the condition of the waste packages as received,
discrepancies between the materials listed on the manifest and
those received, the volume of any pallets, bracing, or other
shipping or onsite generated materials that are contaminated,
and are disposed of as contaminated or suspect materials, and
evidence of leakage or damaged packages or radiation or
contamination levels in excess of limits specified in U.S.
Department of Transportation and Director regulations or rules.
The licensee shall briefly describe repackaging operations of the
waste packages included in the shipment, plus other information
required by the Director as a license condition.

(6)  Licensees authorized to dispose of waste received from
other persons shall file a copy of their financial report or a
certified financial statement annually with the Director in order
to update the information base for determining financial
qualifications.

(7)(a)  Licensees authorized to dispose of waste received
from other persons, pursuant to R313-25, shall submit annual
reports to the Director.  Reports shall be submitted by the end of
the first calendar quarter of each year for the preceding year.

(b)  The reports shall include:
(i)  specification of the quantity of each of the principal

contaminants released to unrestricted areas in liquid and in
airborne effluents during the preceding year;

(ii)  the results of the environmental monitoring program;
(iii)  a summary of licensee disposal unit survey and

maintenance activities;
(iv)  a summary, by waste class, of activities and quantities

of radionuclides disposed of;
(v)  instances in which observed site characteristics were

significantly different from those described in the application for
a license; and

(vi)  other information the Director may require.
(c)  If the quantities of waste released during the reporting

period, monitoring results, or maintenance performed are
significantly different from those predicted, the report shall
cover this specifically.

(8)  In addition to the other requirements in R313-25-33,
the licensee shall store, or have stored, manifest and other
information pertaining to receipt and disposal of radioactive
waste in an electronic recordkeeping system.

(a)  The manifest information that must be electronically
stored is:

(i)  that required in Appendix G of 10 CFR 20.1001 to
20.2402, (2006), which is incorporated into these rules by
reference, with the exception of shipper and carrier telephone
numbers and shipper and consignee certifications; and

(ii)  that information required in R313-25-33(5).

(b)  As specified in facility license conditions, the licensee
shall report the stored information, or subsets of this
information, on a computer-readable medium.

R313-25-34.  Tests on Land Disposal Facilities.
Licensees shall perform, or permit the Director to perform,

any tests the Director deems appropriate or necessary for the
administration of the rules in R313-25, including, but not
limited to, tests of;

(1)  wastes;
(2)  facilities used for the receipt, storage, treatment,

handling or disposal of wastes;
(3)  radiation detection and monitoring instruments; or
(4)  other equipment and devices used in connection with

the receipt, possession, handling, treatment, storage, or disposal
of waste.

R313-25-35.  Director Inspections of Land Disposal
Facilities.

(1)  Licensees shall afford to the Director, at reasonable
times, opportunity to inspect waste not yet disposed of, and the
premises, equipment, operations, and facilities in which wastes
are received, possessed, handled, treated, stored, or disposed of.

(2)  Licensees shall make available to the Director for
inspection, upon reasonable notice, records kept by it pursuant
to these rules.  Authorized representatives of the Director may
copy and take away copies of, for the Director's use, any records
required to be kept pursuant to R313-25.

KEY:  radiation, radioactive waste disposal, depleted
uranium
April 4, 2011 19-3-104
Notice of Continuation September 23, 2011 19-3-108
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R313.  Environmental Quality, Radiation Control.
R313-26.  Generator Site Access Permit Requirements for
Accessing Utah Radioactive Waste Disposal Facilities.
R313-26-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe the
requirements for the issuance of permits to generators for
accessing a land disposal facility located within the State and
requirements for shippers.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(8).

(3)  The requirements of Rule R313-26 are in addition to,
and not in substitution for, other applicable requirements of
these rules.

R313-26-2.  Definitions.
As used in Rule R313-26, the following definitions apply:
"Disposal" means the isolation of wastes from the

biosphere by placing them in a land disposal facility.
"Generator Site Access Permit" means an authorization to

deliver radioactive wastes to a land disposal facility located
within the State of Utah.

"Land disposal facility" has the same meaning as that given
in Section R313-25-2.

"Manifest" means the document, as defined in Appendix G
of 10 CFR 20.1001 to 20.2402 (2006),used for identifying the
quantity, composition, origin, and destination of radioactive
waste during its transport to a disposal facility.

"Packager" means Waste Processor, Waste Collector or
Waste Generator as defined in Section R313-26-2.

"Radioactive waste" means any material that contains
radioactivity or is radioactively contaminated and is intended for
ultimate disposal at a licensed land disposal facility in Utah.

"Shipper" means the person who offers radioactive waste
for transportation, typically consigning this type of waste to a
land disposal facility.

"Waste Collector," "Waste Generator," and "Waste
Processor" has the meaning as defined in Appendix G of 10
CFR 20.1001 to 20.2402 (2006).

R313-26-3.  Generator Site Access Permits.
A Waste Generator, Waste Collector, or Waste Processor

shall obtain a Generator Site Access Permit from the Director
before transferring radioactive waste to a land disposal facility
in Utah.

(1)  Generator Site Access Permit applications shall be filed
on a form prescribed by the Director.

(2)  Applications shall be received by the Director at least
30 days prior to any shipments being delivered to a land
disposal facility in Utah.

(3)  Each Generator Site Access Permit application shall
include a certification to the Director that the shipper shall
comply with all applicable State or Federal laws, administrative
rules and regulations, licenses, or license conditions of the land
disposal facility regarding the packaging, transportation, storage,
disposal and delivery of radioactive wastes.

(4)  Generator Site Access Permit fees shall be assessed
annually by the Director based on the following classifications:

(a)  Waste Generators shipping more than 1000 cubic feet
of radioactive waste annually to a land disposal facility in Utah.

(b)  Waste Generators shipping 1000 cubic feet or less of
radioactive waste annually to a land disposal facility in Utah.

(c)  Waste Collectors or Waste Processors shipping
radioactive waste to a land disposal facility in Utah.

(5)  Generator Site Access Permits shall be valid for a
maximum of one year from the date of issuance. The Director
may modify individual Generator Site Access Permit terms and
prorate the annual fees accordingly for administrative purposes.

(6)  Generator Site Access Permits may be renewed by
filing a new application with the Director. To ensure timely

renewal, generators and brokers shall submit applications, for
Generator Site Access Permit renewal, a minimum of 30 days
prior to the expiration date of their Generator Site Access
Permit.

(7)  Generator Site Access Permit fees are not refundable.
(8)  Transfer of a Generator Site Access Permit shall be

approved by the Director.
(9)  The number of Generator Site Access Permits required

by each generator shall be determined by the following
requirements:

(a)  Generators who own multiple facilities within the same
state may apply for one Generator Site Access Permit, provided
the same contact person within the generator's company shall be
responsible for responding to the Director for matters pertaining
to the waste shipments.

(b)  Facilities which are owned by the same generator and
located in different states shall obtain separate Generator Site
Access Permits.

(c)  Persons who both generate and are either a Waste
Processor or Waste Collector shall obtain separate Generator
Site Access Permits.

R313-26-4.  Shipper's Requirements.
(1)  The shipper shall provide on demand the Director a

copy of the Nuclear Regulatory Commission's "Uniform Low
Level Radioactive Waste Manifest" for shipments consigned for
disposal within Utah.

(2)  The appropriate Generator Site Access Permit
number(s) shall be documented on the manifest.

(3)  Waste Generators, Waste Processors and Waste
Collectors shall ensure that all Generator Site Access Permits
are current prior to shipment of waste to a land disposal facility
located in the state of Utah, and that the waste will arrive at the
land disposal facility prior to the expiration date of the
Generator Site Access Permits.

(4)  A Waste Collector, Waste Processor or Waste
Generator shall ensure all radioactive waste contained within a
shipment for disposal at a land disposal facility in the state is
traceable to the original generators and states, regardless of
whether the waste is shipped directly from the point of
generation to the disposal facility.

(5)  The shipper shall ensure waste material is contained
where no release of material can occur under conditions
normally incident to transportation and shall utilize waste
container(s)/package(s) where containment integrity has not
been compromised.

R313-26-5.  Land Disposal Facility Licensee Requirements.
The land disposal facility licensee shall ensure that Waste

Generators, Waste Collectors and Waste Processors have a
current, unencumbered Generator Site Access Permit prior to
accepting a Waste Generator's, Waste Collector's or Waste
Processor's waste.

R313-26-6.  Enforcement.
Generator Site Access Permittees shall be subject to the

provisions of Rule R313-14 for violations of federal regulations,
state rules or requirements in the current land disposal facility
operating license regarding radioactive waste packaging,
transportation, labeling, notification, classification, marking,
manifesting or description.

KEY:  radioactive waste generator permit
September 22, 2011 19-3-106.4
Notice of Continuation April 6, 2011
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R313.  Environmental Quality, Radiation Control.
R313-28.  Use of X-Rays in the Healing Arts.
R313-28-10.  Purpose and Scope.

(1)  The purpose of the rules in R313-28 is to prescribe the
requirements for the use of x-rays in the healing arts.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Sections 19-3-104(4) and 19-3-104(8).

R313-28-20.  Definitions.
As used in R313-28, the following definitions apply:
"Accessible surface" means the external surface of the

enclosure or housing provided by the manufacturer.
"Actual focal spot" refer to "Focal spot."
"Aluminum equivalent" means the thickness of aluminum,

type 1100 alloy, affording the same attenuation, under specified
conditions, as the material in question.  The nominal chemical
composition of type 1100 aluminum alloy is 99.00 percent
minimum aluminum, 0.12 percent copper.

"Assembler" means individuals engaged in the business of
assembling, replacing, or installing one or more components
into an x-ray system or subsystem.  The term includes the owner
of an x-ray system or his or her employee or agent if they
assemble components into an x-ray system that is subsequently
used to provide professional or commercial services.

"Attenuation block" means a block or stack, having
appropriate dimensions 20 cm by 20 cm by 3.8 cm, of type 1100
aluminum alloy or other materials having equivalent attenuation.

"Automatic EXPOSURE control" means a device which
automatically controls one or more technique factors in order to
obtain, at a preselected location, a required quantity of radiation.
Phototimer and ion chamber devices are included in this
category.

"Barrier" refer to "Protective barrier".
"Beam axis" means a line from the source through the

centers of the x-ray fields.
"Beam-limiting device" means a device which provides a

means to restrict the dimensions of the x-ray field.
"Certified components" means components of x-ray

systems which are subject to regulations promulgated under
Public Law 90-602, the Radiation Control for Health and Safety
Act of 1968.

"Certified system" means an x-ray system which has one or
more certified components.

"Changeable filters" means filters designed to be removed
by the operator.

"Coefficient of variation (C)" means the ratio of the
standard deviation to the mean value of a population of
observations.

"Computed tomography" means the production of a
tomogram by the acquisition and computer processing of x-ray
transmission data.

"Control panel" means that part of the x-ray control upon
which are mounted the switches, knobs, push buttons, and other
hardware necessary for setting the technique factors.

"Cooling curve" means the graphical relationship between
heat units stored and cooling time.

"CT" means computed tomography.
"CT gantry" means the tube housing assemblies, beam-

limiting devices, detectors, and the supporting structures and
frames which house these components.

"Dead-man switch" means a switch so constructed that a
circuit closing contact can be maintained only by continuous
pressure on the switch by the operator.

"Diagnostic source assembly" means the tube housing
assembly with a beam-limiting device attached.

"Diagnostic x-ray system" means an x-ray system designed
for irradiation of part of the human body for the purpose of
recording or visualization for diagnostic purposes.

"Entrance EXPOSURE rate" means the EXPOSURE free

in air per unit time at the point where the useful beam enters the
patient.

"Equipment" refer to "X-ray equipment".
"Field emission equipment" means equipment which uses

an x-ray tube in which electron emission from the cathode is due
solely to the action of an electric field.

"Filter" means material placed in the useful beam to absorb
preferentially selected radiations.

"Fluoroscopic imaging assembly" means a subsystem in
which x-ray photons produce a fluoroscopic image.  It includes
equipment housing, electrical interlocks, the primary protective
barrier, and structural material providing linkage between the
image receptor and the diagnostic source assembly.

"Focal spot" means the area on the anode of the x-ray tube
bombarded by the electrons accelerated from the cathode and
from which the useful beam originates.  Also referred to as
"Actual focal spot."

"Gonad shield" means a protective barrier for the testes or
ovaries.

"Half-value layer or HVL" means the thickness of specified
material which attenuates the beam of radiation to an extent that
the EXPOSURE rate is reduced to one-half of its original value.
In this definition, the contribution of scatter radiation, other
than that which might be present initially in the beam
concerned, is deemed to be excluded.

"Healing arts screening" means the use of x-ray equipment
to examine individuals who are asymptomatic for the disease for
which the screening is being performed and the use of x-rays are
not specifically and individually ordered by a licensed
practitioner of the healing arts legally authorized to order x-ray
tests for the purpose of diagnosis.

"Heat unit" means a unit of energy equal to the product of
the peak kilovoltage, milliamperes, and seconds: for example,
kVp times mA times seconds.

"HVL" refer to "half value layer."
"Image intensifier" means a device installed in its housing

which instantaneously converts an x-ray pattern into a light
image of higher energy density.

"Image receptor" means a device, for example, a
fluorescent screen radiographic film, solid state detector, or
gaseous detector, which transforms incident x-ray photons to
produce a visible image or stores the information in a form
which can be made into a visible image.  In those cases where
means are provided to preselect a portion of the image receptor,
the term "image receptor" shall mean the preselected portion of
the device.

"Irradiation" means the exposure of matter to ionizing
radiation.

"Kilovolts peak" refer to "Peak tube potential".
"kV" means kilovolts.
"kVp" refer to "Peak tube potential."
"Lead equivalent" means the thickness of lead affording the

same attenuation, under specified conditions, as the material in
question.

"Leakage radiation" means radiation emanating from the
diagnostic source assembly except for:

(a)  the useful beam, and
(b)  radiation produced when the exposure switch or timer

is not activated.
"Leakage technique factors" means the technique factors

associated with the diagnostic source assembly which are used
in measuring leakage radiation.  They are defined as follows:

(a)  For diagnostic source assemblies intended for capacitor
energy storage equipment, the maximum-rated peak tube
potential and the maximum-rated number of exposures in an
hour for operation at the maximum-rated peak tube potential
with the quantity of charge per exposure being ten
millicoulombs, ten milliampere seconds, or the minimum
obtainable from the unit, whichever is larger.
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(b)  For diagnostic source assemblies intended for field
emission equipment rated for pulsed operation, the maximum-
rated peak tube potential and the maximum-rated number of x-
ray pulses in an hour for operation at the maximum-rated peak
tube potential.

(c)  For other diagnostic source assemblies, the maximum-
rated peak tube potential and the maximum-rated continuous
tube current for the maximum-rated peak tube potential.

"Light field" means that area of the intersection of the light
beam from the beam-limiting device and one of the set of planes
parallel to and including the plane of the image receptor, whose
perimeter is the locus of points at which the illumination is one-
fourth of the maximum in the intersection.

"mA" means tube current in milliamperes.
"mAs" means milliampere second or the product of the tube

current in milliamperes and the time of exposure in seconds.
"Mammography imaging medical physicist" means an

individual who conducts mammography surveys of
mammography facilities.

"Mammography survey" means an evaluation of x-ray
imaging equipment and oversight of a mammography facility's
quality control program.

"Mobile x-ray equipment" refer to "X-ray equipment".
"Multiple scan average dose" means the average dose at the

center of a series of scans, specified at the center of the axis of
rotation of a CT x-ray system.

"New installation" means change, modification or
relocation of new or existing shielding or equipment.

"Operator of diagnostic x-ray equipment" means either:
(a)  The individual responsible for insuring that the

appropriate technique factors are set on the x-ray equipment, or
(b)  The individual who makes the radiation exposure.
"Patient" means an individual subjected to healing arts

examination, diagnosis, or treatment.
"PBL" refer to "Positive beam limitation."
"Peak tube potential" means the maximum value of the

potential difference across the x-ray tube during an exposure.
"Phantom" means a volume of material behaving in a

manner similar to tissue with respect to the attenuation and
scattering of radiation.

"PID" refer to "Position indicating device."
"Portable x-ray equipment" refer to "X-ray equipment".
"Position indicating device (PID)" means a device, on

dental x-ray equipment which indicates the beam position and
establishes a definite source-surface (skin) distance.  The device
may or may not incorporate or serve as a beam-limiting device.

"Positive beam limitation" means the automatic or semi-
automatic adjustment of an x-ray beam to the size of the selected
image receptor, whereby exposures cannot be made without
such adjustment.

"Primary beam scatter" means scattered radiation which has
been deviated in direction or energy by materials irradiated by
the primary beam.

"Primary protective barrier" refer to "Protective barrier".
"Protective apron" means an apron made of radiation

absorbing materials, used to reduce radiation exposure.
"Protective barrier" means a barrier of radiation absorbing

material used to reduce radiation exposure.
(a)  "Primary protective barrier" means the material,

excluding filters, placed in the useful beam to reduce the
radiation exposure for protection purposes.

(b)  "Secondary protective barrier" means the material
which attenuates stray radiation.

"Protective glove" means a glove made of radiation
absorbing materials used to reduce radiation exposure.

"Radiation therapy simulation system" means a
radiographic or fluoroscopic x-ray system intended for
localizing the volume to be exposed during radiation therapy
and for confirming the position and size of the therapeutic

irradiation field.
"Radiograph" means an image receptor on which the image

is created directly or indirectly by an x-ray pattern and results in
a permanent record.

"Rating" means the operating limits of an x-ray system or
subsystem as specified by the component manufacturer.

"Recording" means producing a permanent form of an
image resulting from x-ray photons.

"Reference plane" means a plane which is displaced from
and parallel to the tomographic plane.

"Scan" means the complete process of collecting x-ray
transmission data for the production of a tomogram.  Data can
be collected simultaneously during a single scan for the
production of one or more tomograms.

"Scan increment" means the amount of relative
displacement of the patient with respect to the computer
tomographic x-ray system between successive scans measured
along the direction of such displacement.

"Scattered radiation" means radiation that, during passage
through matter, has been deviated in direction, energy or both
direction and energy.  Also refer to "Primary Beam Scatter".

"Shutter" means a device attached to the tube housing
assembly which can intercept the entire cross sectional area of
the useful beam and which has a lead equivalency at least that
of the tube housing assembly.

"SID" refer to "Source-image receptor distance".
"Source" means the focal spot of the x-ray tube.
"Source to image receptor distance" means the distance

from the source to the center of the input surface of the image
receptor.

"Special purpose x-ray system" means that which is
designed for irradiation of specific body parts.

"Spot film" means a radiograph which is made during a
fluoroscopic examination to permanently record conditions
which exist during that fluoroscopic procedure.

"Spot film device" means a device intended to transport or
position a radiographic image receptor between the x-ray source
and fluoroscopic image receptor, including a device intended to
hold a cassette over the input end of an image intensifier for the
purpose of making a radiograph.

"SSD" means the distance between the source and the skin
entrance plane of the patient.

"Stationary x-ray equipment" refer to "X-ray equipment".
"Stray radiation" means the sum of leakage and scattered

radiation.
"Technique factors" means the following conditions of

operation.
(a)  For capacitor energy storage equipment, peak tube

potential in kV and quantity of charge in mAs.
(b)  For field emission equipment rated for pulsed

operation, peak tube potential in kV and number of x-ray pulses.
(c)  For other equipment, peak tube potential in kV and

either;
(i)  the tube current in mA and exposure time in seconds,

or
(ii)  the product of tube current and exposure time in mAs.
"Termination of irradiation" means the stopping of

irradiation in a fashion which will not permit continuance of
irradiation without the resetting of operating conditions at the
control panel.

"Tomogram" means the depiction of the x-ray attenuation
properties of a section through the body.

"Tomographic plane" means that geometric plane which is
identified as corresponding to the output tomogram.

"Tomographic section" means the volume of an object
whose x-ray attenuation properties are imaged in a tomogram.

"Tube" means an x-ray tube, unless otherwise specified.
"Tube housing assembly" means the tube housing with tube

installed.  It includes high-voltage or filament transformers and
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other appropriate elements when they are contained within the
tube housing.

"Tube rating chart" means the set of curves which specify
the rated limits of operation of the tube in terms of the technique
factors.

"Useful beam" means the radiation emanating from the tube
housing port or the radiation head and passing through the
aperture of the beam limiting device when the switch or timer is
activated.

"Visible area" means that portion of the input surface of the
image receptor over which incident x-ray photons are producing
a visible image.

"X-ray exposure control" means a device, switch, button,
or other similar means by which an operator initiates or
terminates the radiation exposure.  The x-ray exposure control
may include associated equipment, for example, timers and
back-up timers.

"X-ray equipment" means an x-ray system, subsystem, or
component thereof.  Types of x-ray equipment are as follows:

(a)  "Mobile" means x-ray equipment mounted on a
permanent base with wheels or casters for moving while
completely assembled.

(b)  "Portable" means x-ray equipment designed to be
hand-carried.

(c)  "Stationary" means x-ray equipment which is installed
in a fixed location.

"X-ray field" means that area of the intersection of the
useful beam and one of the sets of planes parallel to and
including the plane of the image receptor, whose perimeter is the
locus of points at which the EXPOSURE rate is one-fourth of
the maximum in the intersection.

"X-ray high-voltage generator" means a device which
transforms electrical energy from the potential supplied by the
x-ray control to the tube operating potential.  The device may
also include means for transforming alternating current to direct
current, filament transformers for the x-ray tube high-voltage
switches, electrical protective devices, and other appropriate
elements.

"X-ray system" means an assemblage of components for the
controlled production of x-rays.  It includes minimally an x-ray
high-voltage generator, an x-ray control, a tube housing
assembly, a beam-limiting device, and the necessary supporting
structures.  Additional components which function with the
system are considered integral parts of the system.

"X-ray tube" means an electron tube which is designed to
be used primarily for the production of x-rays.

R313-28-31.  General and Administrative Requirements.
(1)  Persons shall not make, sell, lease, transfer, lend, or

install x-ray equipment or the accessories used in connection
with x-ray equipment unless the accessories and equipment,
when properly placed in operation and properly used, will meet
the applicable requirements of these rules.

(2)  The registrant shall be responsible for directing the
operation of the x-ray machines which are under the registrant's
administrative control.  The registrant or registrant's agent shall
assure that the requirements of R313-28-31(2)(a) through R313-
28-31(2)(i) are met in the operation of the x-ray machines.

(a)  An x-ray machine which does not meet the provisions
of these rules shall not be operated for diagnostic purposes,
when directed by the Director.

(b)  Individuals who will be operating the x-ray equipment
shall be instructed in the registrant's written radiation safety
program and be qualified in the safe use of the equipment.
Required operator qualifications are listed in R313-28-350.

(c)  The registrant of a facility shall create and make
available to x-ray operators written safety procedures, including
patient holding and restrictions of the operating technique
required for the safe operation of the x-ray systems.  Individuals

who operate x-ray systems shall be responsible for complying
with these rules.

(d)  Except for individuals who cannot be moved out of the
room and the patient being examined, only the staff and
ancillary personnel or other individuals needed for the medical
procedure or training shall be present in the room during the
radiographic exposure and shall be positioned as follows:

(i)  individuals other than the patient shall be positioned so
that no part of the body will be struck by the useful beam unless
protected by not less than 0.5 mm lead equivalent material;

(ii)  the x-ray operator, other staff, ancillary personnel and
other individuals needed for the medical procedure shall be
protected from primary beam scatter by protective aprons or
barriers unless it can be shown that by virtue of distances
employed, EXPOSURE levels are reduced to the limits
specified in R313-15-201; and

(iii)  patients who are not being examined and cannot be
removed from the room shall be protected from the primary
beam scatter by whole body protective barriers of not less than
0.25 mm lead equivalent material or shall be so positioned that
the nearest portion of the body is at least two meters from both
the tube head and nearest edge of the image receptor.

(e)  For patients who have not passed reproductive age,
gonad shielding of not less than 0.5 mm lead equivalent material
shall be used during radiographic procedures in which the
gonads are in the useful beam, except for cases in which this
would interfere with the diagnostic procedure.

(f)  Individuals shall be exposed to the useful beam for
healing arts purposes only when the exposure has been
specifically ordered and authorized by a licensed practitioner of
the healing arts after a medical consultation.  Deliberate
exposures for the following purposes are prohibited:

(i)  exposure of an individual for training, demonstration or
other non-healing arts purposes; and

(ii)  exposure of an individual for the purpose of healing
arts screening except as authorized by R313-28-31(2)(i).

(g)  When a patient or film must be provided with auxiliary
support during a radiation exposure:

(i)  mechanical holding devices shall be used when the
technique permits.  The written procedures, required by R313-
28-31(2)(c), shall list individual projections where mechanical
holding devices can be utilized;

(ii)  written safety procedures, as required by R313-28-
31(2)(c), shall indicate the requirements for selecting an
individual to hold patients or films and the procedure that
individual shall follow;

(iii)  the individual holding patients or films during
radiographic examinations shall be instructed in personal
radiation safety and protected as required by R313-28-
31(2)(d)(i);

(iv)  Individuals shall not be used routinely to hold film or
patients;

(v)  In those cases where the patient must hold the film,
except during intraoral examinations, portions of the body other
than the area of clinical interest struck by the useful beam shall
be protected by not less than 0.5 mm lead equivalent material;
and

(vi)  Facilities shall have protective aprons and gloves
available in sufficient numbers to provide protection to
personnel who are involved with x-ray operations and who are
otherwise not shielded.

(h)  Personnel monitoring.  Individuals who are associated
with the operation of an x-ray system are subject to the
applicable requirements of R313-15.

(i)  Healing arts screening.  Persons proposing to conduct
a healing arts screening program shall not initiate the program
without prior approval of the Director.  When requesting
approval, that person shall submit the information outlined in
R313-28-400.  If information submitted becomes invalid or
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outdated, the Director shall be notified immediately.
(3)  Maintenance of records and information.  The

registrant shall maintain at least the following information for
each x-ray machine:

(a)  model numbers of major components;
(b)  record of surveys or calculations to demonstrate

compliance with R313-15-302, calibration, maintenance and
modifications performed on the x-ray machine; and

(c)  a shielding design report for the x-ray suite which
states assumed values for workload and use factors and includes
a drawing of surrounding areas showing assumed values for
occupancy factors.

(4)  X-ray records.  Facilities shall maintain an x-ray record
containing the patient's name, the types of examinations, and the
dates the examinations were performed.  When the patient or
film must be provided with human auxiliary support, the name
of the human holder shall be recorded.  The registrant shall
retain these records for three years after the record is made.

(5)  Portable or mobile equipment shall be used only for
examinations where it is impractical to transfer the patient to a
stationary radiographic installation.

(6)  Procedures and auxiliary equipment designed to
minimize patient and personnel exposure commensurate with
the needed diagnostic information shall be utilized.

(a)  The speed of the screen and film combinations used
shall be the fastest speed consistent with the diagnostic objective
of the examinations.  Film cassettes without intensifying screens
shall not be used for routine diagnostic radiological imaging,
with the exception of standard film packets for intra-oral use in
dental radiography.  If the requirements of R313-28-31(6)(a)
cannot be met, an exemption may be requested pursuant to
R313-12-55.

(b)  The radiation exposure to the patient shall be the
minimum exposure required to produce images of good
diagnostic quality.

(c)  X-ray systems, other than fluoroscopic, computed
tomography, dental or veterinary units, shall not be utilized in
procedures where the source to patient distance is less than 30
centimeters.

R313-28-32.  Plan Review.
(1)  Prior to construction, the floor plans, shielding

specifications and equipment arrangement of all new
installations, or modifications of existing installations, utilizing
ionizing radiation shall be submitted to a Qualified Expert for
review.  The required information is denoted in R313-28-200
and R313-28-450.

(2)  A copy of the Qualified Expert's conclusions regarding
shielding specifications must be submitted to the Director within
14 working days.

(3)  The Director may require additional modifications
should a subsequent analysis of operating conditions, for
example, a change in workload or use and occupancy factors,
indicate the possibility of an individual receiving a dose in
excess of the limits prescribed in R313-15.

R313-28-35.  General Requirements for Diagnostic X-Ray
Systems.

In addition to other requirements of R313-28, all diagnostic
x-ray systems shall meet the following requirements:

(1)  Warning label.  The control panel containing the main
power switch shall bear the warning statement, legible and
accessible to view:  "WARNING:  This x-ray unit may be
dangerous to patient and operator unless safe exposure factors
and operating instructions are observed."

(2)  Battery charge indicator.  On battery powered
generators, visual means shall be provided on the control panel
to indicate whether the battery is in a state of charge adequate
for proper operation.

(3)  Leakage radiation from the diagnostic source assembly.
The leakage radiation from the diagnostic source assembly
measured at a distance of one meter in any direction from the
source shall not exceed 25.8 uC/kg (100 milliroentgens) in one
hour when the x-ray tube is operated at its leakage technique
factors.

(4)  Radiation from components other than the diagnostic
source assembly.  The radiation emitted by a component other
than the diagnostic source assembly shall not exceed 0.516
uC/kg (two milliroentgens) in one hour at five centimeters from
accessible surfaces of the component when it is operated in an
assembled x-ray system under the conditions for which it was
designed.  Compliance shall be determined by measurements
averaged over an area of 100 square centimeters with no linear
dimension greater than 20 centimeters.

(5)  Beam quality.
(a)  The half value layer of the useful beam for a given x-

ray tube potential shall not be less than the values shown in
R313-28-35, Table I.  If it is necessary to determine such half-
value layer at an x-ray tube potential which is not listed in Table
I, linear interpolation or extrapolation may be made.

TABLE I

DESIGN         MEASURED    DENTAL INTRA-ORAL       ALL OTHER
OPERATING      POTENTIAL   MANUFACTURED BEFORE     DIAGNOSTIC
RANGE (KILO    (KILOVOLTS  AUGUST 1, 1974 AND      X-RAY SYSTEMS
VOLTS PEAK     PEAK)       ON OR AFTER
                           DECEMBER 1, 1980
Below 51        30             (use prohibited)       0.3
                40             (use prohibited)       0.4
                50             1.5                    0.5
                51             1.5                    1.2
                60             1.5                    1.3
                70             1.5                    1.5
Above 70        71             2.1                    2.1
                80             2.3                    2.3
                90             2.5                    2.5
               100             2.7                    2.7
               110             3.0                    3.0
               120             3.2                    3.2
               130             3.5                    3.5
               140             3.8                    3.8
               150             4.1                    4.1

(b)  For capacitor discharge equipment, compliance with
the requirements of R313-28-35(5)(a) shall be determined with
the system fully charged and a setting of 10 mAs for exposures.

(c)  The required minimal half-value layer of the useful
beam shall include the filtration contributed by materials which
are permanently present between the focal spot of the tube and
the patient.

(d)  Filtration control.  For x-ray systems which have
variable kVp and variable filtration for the useful beam, a device
shall link the kVp selector with the filters and shall prevent an
exposure unless the minimum amount of filtration necessary to
produce the HVL required by R313-28-35(5)(a) is in the useful
beam for the given kVp which has been selected.

(6)  Multiple tubes.  When two or more radiographic tubes
are controlled by one exposure switch, the tube or tubes which
have been selected shall be clearly indicated prior to initiation
of the exposure.  For equipment manufactured after August 1,
1974, indications shall be both on the x-ray control panel and at
or near the tube housing assembly which has been selected.

(7)  Mechanical support of tube head.  The tube housing
assembly supports shall be adjusted so that the tube housing
assembly will remain stable during an exposure unless the tube
housing movement during exposure is a designed function of
the x-ray system.

(8)  Technique indicators.
(a)  The technique factors to be used during an exposure

shall be indicated before the exposure begins, except when
automatic EXPOSURE controls are used, in which case the
technique factors which are set prior to the exposure shall be
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indicated.
(b)  On equipment having fixed technique factors, the

requirements, in R313-28-35(8)(a) may be met by permanent
markings.  Indication of technique factors shall be visible from
the operator's position except in the case of spot films made by
the fluoroscopist.

(9)  Maintaining compliance.  Diagnostic x-ray systems and
their associated components certified pursuant to the provisions
of 21 CFR Part 1020 (2006) shall be maintained in compliance
with applicable requirements of that standard.

(10)  Locks.  All position locking, holding, and centering
devices on x-ray system components and systems shall function
as intended.

(11)  X-ray systems which have been granted a variance by
the Director, Center for Devices and Radiological Health, Food
and Drug Administration (Director), from the performance
standards for ionizing radiation emitting products, in accordance
with 21 CFR 1010.4 (2006) shall be deemed to satisfy the
requirements in R313-28 that correspond to the variance granted
by the Director. The registrant shall insure that labeling pursuant
to 21 CFR 1010.5(f) (2006) remains legible and visible on the
x-ray system.

R313-28-40.  Fluoroscopic X-Ray Systems.
All fluoroscopic x-ray systems used shall be image

intensified and meet the following requirements:
(1)  Primary barrier.
(a)  The fluoroscopic imaging assembly shall be provided

with a primary protective barrier which intercepts the entire
cross section of the useful beam at SIDs for which the unit was
designed.

(b)  The x-ray tube used for fluoroscopy shall not produce
x-rays unless the barrier is in position to intercept the entire
useful beam.

(2)  Fluoroscopic beam limitation.
(a)  For certified fluoroscopic systems with or without a

spot film device neither the length nor the width of the x-ray
field in the plane of the image receptor shall exceed that of the
visible area of the image receptor by more than three percent of
the SID.  The sum of the excess length and the excess width
shall be no greater than four percent of the SID.

(b)  For uncertified fluoroscopic systems with a spot film
device, the x-ray beam with the shutters fully open, during
fluoroscopy or spot filming, shall be no larger than the largest
image receptor size for which the device is designed.
Measurements shall be made at the minimum SID available but
at no less than 20 centimeters table top to the film plane
distance.

(c)  For uncertified fluoroscopic systems without a spot
film device, the requirements of R313-28-40(1) apply.

(d)  Other requirements for fluoroscopic beam limitation:
(i)  means shall be provided to permit further limitation of

the field.  Beam-limiting devices manufactured after May 22,
1979, and incorporated in equipment with a variable SID or
visible area of greater than 300 square centimeters shall be
provided with means for stepless adjustment of the x-ray field;

(ii)  equipment with a fixed SID and a visible area of 300
square centimeters or less shall be provided with either stepless
adjustment of the x-ray field or with means to further limit the
x-ray field size at the plane of the image receptor to 125 square
centimeters or less;

(iii)  if provided, stepless adjustment shall at the greatest
SID, provide continuous field sizes from the maximum
attainable to a field size of five centimeters by five centimeters
or less;

(iv)  for equipment manufactured after February 25, 1978,
when the angle between the image receptor and beam axis is
variable, means shall be provided to indicate when the axis of
the x-ray beam is perpendicular to the plane of the image

receptor; and
(v)  for non-circular x-ray fields used with circular image

receptors, the error in alignment shall be determined along the
length and width dimensions of the x-ray field which pass
through the center of the visible area of the image receptor.

(3)  Spot-film beam limitation.  Spot-film devices shall
meet the following requirements:

(a)  means shall be provided between the source and the
patient for adjustment of the x-ray field size in the plane of the
film to the size of that portion of the film which has been
selected on the spot film selector.  Adjustments shall be
automatically accomplished except when the x-ray field size in
the plane of the film is smaller than that of the selected portion
of the film.  For spot film devices manufactured after June 21,
1979, if the x-ray field size is less than the size of the selected
portion of the film, the means for adjustment of the field size
shall be only at the operator's option;

(b)  neither the length nor the width of the x-ray field in the
plane of the image receptor shall differ from the corresponding
dimensions of the selected portion of the image receptor by
more than three percent of the SID when adjusted for full
coverage of the selected portion of the image receptor.  The
sum, without regard to sign, of the length and width differences
shall not exceed four percent of the SID;

(c)  it shall be possible to adjust the x-ray field size in the
plane of the film to a size smaller than the selected portion of
the film.  The minimum field size at the greatest SID shall be
equal to, or less than, five by five centimeters;

(d)  the center of the x-ray field in the plane of the film
shall be aligned with the center of the selected portion of the
film to within two percent of the SID; and

(e)  on spot film devices manufactured after February 25,
1978, if the angle between the plane of the image receptor and
beam axis is variable, means shall be provided to indicate when
the axis of the x-ray beam is perpendicular to the plane of the
image receptor, and compliance shall be determined with the
beam axis indicated to be perpendicular to the plane of the
image receptor.

(4)  Override.  If a means exists to override the automatic
x-ray field size adjustments required in R313-28-40(2) and (3),
that means:

(a)  shall be designed for use only in the event of system
failure;

(b)  shall incorporate a signal visible at the fluoroscopist's
position which will indicate whenever the automatic field size
adjustment is overridden; and

(c)  shall be clearly and durably labeled as follows:  FOR
X-RAY FIELD LIMITATION SYSTEM FAILURE.

(5)  Activation of the fluoroscopic tube.  X-ray production
in the fluoroscopic mode shall be controlled by a dead-man
switch.  When recording serial fluoroscopic images, the
fluoroscopist shall be able to terminate the x-ray exposure
immediately, but means may be provided to permit completion
of a single exposure of the series in process.

(6)  Entrance EXPOSURE rate allowable limits.
(a)  For fluoroscopic equipment manufactured before May

19, 1995, the following requirements apply:
(i)  fluoroscopic equipment which is provided with

automatic exposure rate control shall not be operable at
combinations of tube potential and current which will result in
an EXPOSURE rate in excess of 2.58 mC/kg (ten roentgens) per
minute at the point where the center of the useful beam enters
the patient, except:

(A)  during recording of fluoroscopic images, or
(B)  when an optional high level control is provided.

When so provided, the equipment shall not be operable at
combinations of tube potential and current which will result in
an EXPOSURE rate in excess of 1.29 mC/kg (five roentgens)
per minute at the point where the center of the useful beam
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enters the patient unless the high level control is activated.
Special means of activation of high level controls shall be
required.  The high level control shall be operable only when
continuous manual activation is provided by the operator.  A
continuous signal audible to the fluoroscopist shall indicate that
the high level control is being employed.

(ii)  fluoroscopic equipment which is not provided with
automatic exposure rate control shall not be operable at
combinations of tube potential and current which will result in
a EXPOSURE rate in excess of 1.29 mC/kg (five roentgens) per
minute at the point where the center of the useful beam enters
the patient, except:

(A)  during recording of fluoroscopic images, or
(B)  when an optional high level control is activated.

Special means of activation of high level controls shall be
required.  The high level control shall be operable only when
continuous manual activation is provided by the operator.  A
continuous signal audible to the fluoroscopist shall indicate that
the high level control is being employed.

(iii)  fluoroscopic equipment which is provided with both
automatic exposure rate control and a manual mode shall not be
operable at combinations of tube potential and current that will
result in an exposure rate of 2.58 mC/kg (ten roentgens) per
minute in either mode at the point where the center of the useful
beam enters the patient except:

(A)  during recording of fluoroscopic images, or
(B)  when an optional high level control is provided.  When

so provided, the equipment shall not be operable at
combinations of tube potential and current which will result in
an EXPOSURE rate in excess of 1.29 mC/kg (five roentgens)
per minute at the point where the center of the useful beam
enters the patient unless the high level control is activated.
Special means of activation of high level controls shall be
required.  The high level control shall be operable only when
continuous manual activation is provided by the operator.  A
continuous signal audible to the fluoroscopist shall indicate that
the high level control is being employed.

(b)  For fluoroscopic equipment manufactured on and after
May 19, 1995, the following requirements apply:

(i)  fluoroscopic equipment operable at combinations of
tube potential and current which will result in an EXPOSURE
rate greater than 1.29 mC/kg (five roentgens) per minute at the
point where the center of the useful beam enters the patient shall
be equipped with automatic exposure rate control.  Provision for
manual selection of technique factors may be provided.

(ii)  fluoroscopic equipment shall not be operable at
combinations of tube potential and current which will result in
an EXPOSURE rate in excess of 2.58 mC/kg (ten roentgens) per
minute at the point where the center of the useful beam enters
the patient except:

(A)  during recording of images from an x-ray image-
intensifier tube using photographic film or a video camera when
the x-ray source is operated in pulsed mode, or

(B)  when an optional high level control is activated.
When the high level control is activated, the equipment shall not
be operable at combinations of tube potential and current which
will result in an EXPOSURE rate in excess of 5.16 mC/kg (20
roentgens) per minute at the point where the center of the useful
beam enters the patient.  Special means of activation of high
level controls shall be required.  The high level control shall be
operable only when continuous manual activation is provided by
the operator.  A continuous signal audible to the fluoroscopist
shall indicate that the high level control is being employed.

(c)  Compliance with the requirements of R313-28-40(6)
shall be determined as follows:

(i)  if the source is below the x-ray table, the EXPOSURE
rate shall be measured one centimeter above the tabletop or
cradle;

(ii)  if the source is above the x-ray table, the EXPOSURE

rate shall be measured at 30 centimeters above the tabletop with
the end of the beam-limiting device or spacer positioned as
closely as possible to the point of measurement;

(iii)  for a C-arm type of fluoroscope, the exposure rate
shall be measured 30 centimeters from the input surface of the
fluoroscopic imaging assembly, with the source positioned at
available SID's, provided that the end of the beam-limiting
device or spacer is no closer than 30 centimeters from the input
surface of the fluoroscopic imaging assembly; or

(iv)  for a lateral type fluoroscope, the exposure rate shall
be measured at a point 15 centimeters from the centerline of the
x-ray table and in the direction of the x-ray source with the end
of the beam-limiting device or spacer positioned as close as
possible to the point of measurement.  If the tabletop is
movable, it shall be positioned as close as possible to the lateral
x-ray source with the end of the beam-limiting device or spacer
no closer than 15 centimeters to the x-ray table.

(d)  Fluoroscopic radiation therapy simulation systems are
exempt from the requirements of R313-28-40(6).

(7)  Measurement of entrance EXPOSURE rates shall be
performed for both maximum and typical values as follows:

(a)  measurements shall be made annually or after
maintenance of the system which might affect the EXPOSURE
rate;

(b)  results of these measurements shall be posted where
the fluoroscopist may have ready access to the results while
using the fluoroscope and in the record required in R313-28-
31(3)(b).  The measurement results shall be stated in roentgens
per minute and include the machine settings used in determining
results.  The name of the person performing the measurements
and the date the measurements were performed shall be included
in the results;

(c)  conditions of the annual measurement of maximum
entrance EXPOSURE rate shall be performed as follows:

(i)  the measurement shall be made under the conditions
that satisfy the requirements of R313-28-40(6)(c);

(ii)  the kVp, mA, and other selectable parameters shall be
adjusted to those settings which give the maximum entrance
EXPOSURE rate; and

(iii)  x-ray systems that incorporate automatic exposure rate
control shall have sufficient attenuative material placed in the
useful beam to produce the maximum output of that system; and

(d)  conditions of the annual measurement of typical
entrance EXPOSURE rate are as follows:

(i)  the measurement shall be made under the conditions
that satisfy the requirements of R313-28-40(6)(c);

(ii)  the kVp, mA, and other selectable parameters shall be
those settings typical of clinical use of the x-ray system; and

(iii)  the x-ray system that incorporates automatic
EXPOSURE rate control shall have an appropriate phantom
placed in the useful beam to produce a milliamperage and
kilovoltage typical of the use of the x-ray system.

(8)  Barrier transmitted radiation rate limits.
(a)  The EXPOSURE rate due to transmission through the

primary protective barrier with the attenuation block in the
useful beam, combined with radiation from the image
intensifier, if provided, shall not exceed 0.516 uC/kg (two
milliroentgens) per hour at ten centimeters from accessible
surfaces of the fluoroscopic imaging assembly beyond the plane
of the image receptor for each mC/kg (roentgen) per minute of
entrance EXPOSURE rate.

(b)  Measuring compliance of barrier transmission.
(i)  The EXPOSURE rate due to transmission through the

primary protective barrier combined with radiation from the
image intensifier shall be determined by measurements averaged
over an area of 100 square centimeters with no linear dimension
greater than 20 centimeters.

(ii)  If the source is below the tabletop, the measurement
shall be made with the input surface of the fluoroscopic imaging
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assembly positioned 30 centimeters above the tabletop.
(iii)  If the source is above the tabletop and the SID is

variable, the measurement shall be made with the end of the
beam-limiting device or spacer as close to the tabletop as it can
be placed, provided that it shall not be closer than 30
centimeters.

(iv)  Movable grids and compression devices shall be
removed from the useful beam during the measurement.

(9)  Indication of potential and current.  During
fluoroscopy and cinefluorography, x-ray tube potential and
current shall be continuously indicated.

(10)  Source-skin distance.  The source to skin distance
shall not be less than:

(a)  38 centimeters on stationary fluoroscopic systems
manufactured on or after August 1, 1974;

(b)  35.5 centimeters on stationary fluoroscopic systems
manufactured prior to August 1, 1974;

(c)  30 centimeters on all mobile fluoroscopes; or
(d)  20 centimeters for all mobile fluoroscopes when used

for specific surgical applications.
(11)  Fluoroscopic timer.
(a)  Means shall be provided to preset the cumulative on-

time of the fluoroscopic x-ray tube.  The maximum cumulative
time of the timing device shall not exceed five minutes without
resetting.

(b)  A signal audible to the fluoroscopist shall indicate the
completion of a preset cumulative on-time.  The signal shall
continue to sound while x-rays are produced until the timing
device is reset.

(12)  Control of scatter radiation.
(a)  The tables of fluoroscopic assemblies when combined

with normal operating procedures shall provide protection from
scatter radiation so that unprotected parts of a staff or ancillary
individual's body shall not be exposed to unattenuated scattered
radiation which originates from under the table.  The attenuation
required shall be not less than 0.25 mm lead equivalent.

(b)  Equipment configuration when combined with
procedures shall not allow portions of a staff member's or
ancillary person's body, except the extremities, to be exposed to
unattenuated scattered radiation emanating from above the
tabletop unless:

(i)  the radiation has passed through not less than 0.25 mm
lead equivalent material including, but not limited to, drapes,
bucky-slot cover panel, or self supporting curtains, in addition
to the lead equivalency provided by the protective apron referred
to in R313-28-31(2)(d),

(ii)  that individual is at least 120 centimeters from the
center of the useful beam, or

(iii)  it is not feasible to attach shielding to special
procedures equipment and personnel are wearing protective
aprons.

(13)  Spot film exposure reproducibility.  Fluoroscopic
systems equipped with radiographic spot film mode shall meet
the exposure reproducibility requirements of R313-28-54.

(14)  Radiation therapy simulation systems.  Radiation
therapy simulation systems shall be exempt from all the
requirements R313-28-40(1), (8), and (11) provided that:

(a)  the systems are designed and used in such a manner
that no individual other than the patient is in the x-ray room
during periods of time when the system is producing x-rays; and

(b) the systems which do not meet the requirements of
R313-28-40(11) are provided with a means of indicating the
cumulative time that an individual patient has been exposed to
x-rays.  Procedures shall require, in these cases, that the timer be
reset between examinations.

R313-28-51.  Radiographic Systems Other than
Fluoroscopic, Dental Intraoral, or Computed Tomography --
Beam Limitation.

The useful beam shall be limited to the area of clinical
interest and show evidence of collimation.  This shall be deemed
to have been met if a positive beam limiting device meeting the
manufacturer's specifications or the requirements of R313-28-
300 has been properly used or if evidence of collimation is
shown on at least three sides or three corners of the film, for
example, projections of the shutters of the collimator, cone
cutting at the corners or a border at the film's edge.

(1)  General purpose stationary and mobile x-ray systems.
(a)  Only x-ray systems provided with a means for

independent stepless adjustment of at least two dimensions of
the x-ray field shall be used.

(b)  A method shall be provided for visually defining the
perimeter of the x-ray field.  The total misalignment of the edges
of the visually defined field with the respective edges of the x-
ray field along either the length or width of the visually defined
field shall not exceed two percent of the distance from the
source to the center of the visually defined field when the
surface upon which it appears is perpendicular to the axis of the
x-ray beam.

(c)  The Board may grant an exemption on non-certified x-
ray systems to R313-28-51(1)(a) and (b) provided the registrant
makes a written application for the exemption and in that
application:

(i)  demonstrates it is impractical to comply with R313-28-
51(1)(a) and (b); and

(ii)  demonstrates the purpose of R313-28-51(1)(a) and (b)
will be met by other methods.

(2)  In addition to the requirements of R313-28-51(1)
above, stationary general purpose x-ray systems, both certified
and non-certified shall meet the following requirements:

(a)  a method shall be provided to indicate when the axis of
the x-ray beam is perpendicular to the plane of the image
receptor, to align the center of the x-ray field with respect to the
center of the image receptor to within two percent of the SID,
and to indicate the SID to within two percent;

(b)  the beam-limiting device shall numerically indicate the
field size in the plane of the image receptor to which it is
adjusted; and

(c)  indication of field size dimensions and SID's shall be
specified in inches or centimeters and shall be such that aperture
adjustments result in x-ray field dimensions in the plane of the
image receptor which correspond to those of the image receptor
to within two percent of the SID when the beam axis is
perpendicular to the plane of the image receptor.

(3)  Radiographic equipment designed for only one image
receptor size at a fixed SID shall be provided with means to
limit the field at the plane of the image receptor to dimensions
no greater than those of the image receptor, and to align the
center of the x-ray field with the center of the image receptor to
within two percent of the SID, or shall be provided with means
to both size and align the x-ray field so that the x-ray field at the
plane of the image receptor does not extend beyond the edges of
the image receptor.

(4)  Special purpose x-ray systems.
(a)  Means shall be provided to limit the x-ray field in the

plane of the image receptor so that the x-ray field does not
exceed each dimension of the image receptor by more than two
percent of the SID when the axis of the x-ray beam is
perpendicular to the plane of the image receptor.

(b)  Means shall be provided to align the center of the x-ray
field with the center of the image receptor to within two percent
of the SID, or means shall be provided to both size and align the
x-ray field so that the x-ray field at the plane of the image
receptor does not extend beyond the edges of the image
receptor.  Compliance shall be determined with the axis of the
x-ray beam perpendicular to the plane of the image receptor.

(c) R313-28-51(4)(a) and R313-28-51(4)(b) may be met
with a system that meets the requirements for a general purpose
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x-ray system as specified in R313-28-51(1) or, when alignment
means are also provided, may be met with either;

(i)  an assortment of removable, fixed-aperture, beam-
limiting devices sufficient to meet the requirements for the
combination of image receptor sizes and SID's for which the
unit is designed with the beam limiting device having clear and
permanent markings to indicate the image receptor size and SID
for which it is designed; or

(ii)  a beam-limiting device having multiple fixed apertures
sufficient to meet the requirement for the combinations of image
receptor sizes and SID's for which the unit is designed.
Permanent, clearly legible markings shall indicate the image
receptor size and SID for which the aperture is designed and
shall indicate which aperture is in position for use.

R313-28-52.  Radiographic Systems Other Than
Fluoroscopic, Dental Intraoral, or Computed Tomography --
Radiation Exposure Control Devices.

(1)  Exposure Initiation.  Means shall be provided to
initiate the radiation exposure by a deliberate action on the part
of the operator, for example, the depression of a switch.
Radiation exposure shall not be initiated without a deliberate
action.  In addition, it shall not be possible to initiate an
exposure when the timer is set to a "zero" or "off" position if
either position is provided.

(2)  Exposure termination.  Means shall be provided to
terminate the exposure at a preset time interval, preset product
of current and time, a preset number of pulses, or a preset
radiation exposure to the image receptor.  Except for dental
panoramic systems, termination of an exposure shall cause
automatic resetting of the timer to its initial setting or to "zero."

(3)  Manual Exposure Control:  An x-ray control shall be
incorporated into x-ray systems so that an exposure can be
terminated at times except for:

(a)  exposure of one-half second or less; or
(b)  during serial radiography when means shall be

provided to permit completion of a single exposure of the series
in process.

(4)  Automatic EXPOSURE controls, phototimers.  When
automatic EXPOSURE control is provided:

(a)  indication shall be made on the control panel when this
mode of operation is selected;

(b)  when the x-ray tube potential is equal to or greater than
51 kVp, the minimum exposure time for field emission
equipment rated for pulsed operation shall be equal to or less
than the interval equivalent to two pulses; and

(c)  the minimum exposure time for all equipment other
than that specified in R313-28-52(4)(b) shall be equal to or less
than 1/60 second or a time interval required to deliver five mAs,
whichever is greater.

(5)  Exposure Indication.  Means shall be provided for
visual indication observable at or from the operator's protected
position whenever x-rays are produced.  In addition, a signal
audible to the operator shall indicate that the exposure has
terminated.

(6)  Exposure Duration, Timer, Linearity.  For systems
having independent selection of exposure time settings, the
average ratio of exposure to the indicated milliampere-seconds
product obtained at two consecutive timer settings or at two
settings not differing by more than a factor of two shall not
differ by more than 0.10 times their sum.

(7)  Exposure Control Location.  The x-ray exposure
control shall be placed so that the operator can view the patient
while making the exposure.

(8)  Operator Protection.
(a)  Stationary x-ray systems shall be required to have the

x-ray exposure switch permanently mounted in a protected area.
(b)  Mobile and portable x-ray systems which are:
(i)  used continuously for greater than one week at the same

location, one room or suite, shall meet the requirements of
R313-28-52(8)(a); or

(ii) used for less than one week at one location, one room,
or suite shall be provided with either a protective barrier at least
two meters (6.5 feet) high for operator protection during
exposures, or means shall be provided to allow the operator to
be at least 2.7 meters (nine feet) from the tube housing assembly
during the exposure.

R313-28-53.  Radiographic Systems Other Than
Fluoroscopic, or Dental Intraoral Systems -- Source-to-Skin
or Receptor Distance.

Mobile or portable radiographic systems shall be provided
with a means to limit the source-to-skin distance to 30 or more
centimeters.

R313-28-54.  Radiographic Systems Other Than
Fluoroscopic, or Dental Intraoral Systems -- Exposure
Reproducibility.

When technique factors, including control panel selections
associated with automatic exposure control systems, are held
constant the coefficient of variation of exposure for both manual
and automatic exposure control systems shall not exceed 0.05.
This requirement applies to clinically used techniques.

R313-28-55.  Radiographic Systems - Standby Radiation
From Capacitor Discharge Equipment.

Radiation emitted from the x-ray tube when the system is
fully charged and the exposure switch or timer is not activated
shall not exceed a rate of 0.516 uC/kg (two milliroentgens) per
hour at five centimeters from accessible surfaces of the
diagnostic source assembly, with the beam-limiting device fully
open.

R313-28-56.  Radiographic Systems Other Than
Fluoroscopic, or Dental Intraoral Systems -- Accuracy.

Deviation of measured technique factors from indicated
values of kVp and exposure time shall not exceed the limits
specified for that system by its manufacturer.  In the absence of
manufacturer's specifications, the deviation shall not exceed ten
percent of the indicated value for kVp and ten percent of the
indicated value for times greater than 50 milliseconds.

R313-28-57.  Radiographic Systems Other Than
Fluoroscopic, or Dental Intraoral Systems -- mA/mAs
Linearity.

The following requirements apply when the equipment is
operated on a power supply as specified by the manufacturer for
fixed x-ray tube potentials within the range of 40 percent to 100
percent of the maximum rated potentials.

(1)  Equipment having independent selection of x-ray tube
current, mA.  Where the tube current is continuous, the average
ratios of exposure to the indicated milliampere-seconds product,
C/kg/mAs or mR/mAs, obtained at two consecutive tube current
settings or at two settings differing by no more than a factor of
two shall not differ by more than 0.10 times their sum.

(2)  Equipment having a combined x-ray tube current-
exposure time product, mAs, selector, but not a separate tube
current, mA, selector.  Where the tube current is continuous, the
average ratios of exposure to the indicated milliampere-seconds
product, C/kg/mAs or mR/mAs, obtained at two consecutive
milliampere-seconds settings or at two settings differing by no
more than a factor of two shall not differ by more than 0.10
times their sum.

R313-28-80.  Intraoral Dental Radiographic Systems.
In addition to the provisions of R313-28-31, R313-28-32

and R313-28-35, the requirements of this section apply to x-ray
equipment and associated facilities used for dental radiography.
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Criteria for extraoral dental radiographic systems are covered in
R313-28-51, R313-28-52 and R313-28-53.  Intraoral dental
radiographic systems used must meet the requirements of R313-
28-80.

(1) Source-to-Skin distance (SSD).  X-ray systems
designed for use with an intraoral image receptor shall be
provided with means to limit source-to-skin distance to not less
than:

(a)  18 centimeters if operable above 50 kilovolts peak, or
(b)  10 centimeters if not operable above 50 kilovolts peak.
(2)  Field limitation.  Radiographic systems designed for

use with an intraoral image receptor shall be provided with
means to limit the x-ray field so that:

(a)  if the minimum source-to-skin distance (SSD) is 18
centimeters or more, the x-ray field, at the minimum SSD, shall
be containable in a circle having a diameter of no more than
seven centimeters; and

(b)  if the minimum SSD is less than 18 centimeters, the x-
ray field, at the minimum SSD, shall be containable in a circle
having a diameter of no more than six centimeters.

(3)  Exposure Initiation.
(a)  Means shall be provided to initiate the radiation

exposure by a deliberate action on the part of the operator, for
example, the depression of a switch.  Radiation exposure shall
not be initiated without a deliberate action; and

(b)  It shall not be possible to make an exposure when the
timer is set to a "zero" or "off" position if either position is
provided.

(4)  Exposure Termination.
(a)  Means shall be provided to terminate the exposure at

a preset time interval, preset product of current and time, a
preset number of pulses, or a preset radiation exposure to the
image receptor.

(b)  An x-ray exposure control shall be incorporated into x-
ray systems so that an exposure of more than 0.5 seconds can be
terminated immediately by the operator.

(c)  Termination of an exposure shall cause automatic
resetting of the timer to its initial setting or to "zero."

(5)  Exposure Indication.  Means shall be provided for
visual indication, observable from the operator's protected
position, whenever x-rays are produced.  In addition, a signal
audible to the operator shall indicate that the exposure has
terminated.

(6)  Timer Linearity.  For systems having independent
selection of exposure time settings, the average ratio of exposure
to the indicated milliampere-seconds product obtained at two
consecutive timer settings or at two settings not differing by
more than a factor of two shall not differ by more than 0.10
times their sum.

(7)  Exposure Control Location and Operator Protection.
(a)  Stationary x-ray systems shall be required to have the

x-ray exposure control mounted in a protected area or a means
to allow the operator to be at least 2.7 meters (9.0 feet) from the
tube housing assembly while making exposures; and

(b)  Mobile and portable x-ray systems which are:
(i)  used for greater than one week in the same location, for

example, a room or suite, shall meet the requirements of R313-
28-80(7)(a); or

(ii)  used for less than one week in the same location shall
be provided with either a protective barrier at least two meters
high for operator protection, or means to allow the operator to
be at least 2.7 meters (nine feet) from the tube housing assembly
while making exposures.

(8)  Exposure Reproducibility.  When all technique factors
are held constant, the coefficient of variation of exposure shall
not exceed 0.05 for certified x-ray systems or 0.10 for non-
certified x-ray systems.  This requirement applies to clinically
used techniques.

(9)  mA/mAs Linearity.  The following requirements apply

when the equipment is operated on a power supply as specified
by the manufacturer for fixed x-ray tube potentials within the
range of 40 to 100 percent of the maximum rated potentials.

(a)  For equipment having independent selection of x-ray
tube current, the average ratios of exposure to the indicated
milliampere-seconds product obtained at two consecutive tube
current settings or, when the tube current selection is
continuous, two settings differing by no more than a factor of
two shall not differ by more than 0.10 times their sum.

(b)  For equipment having a combined x-ray tube current-
exposure time product selector but not a separate tube current
selector, the average ratios of exposure to the indicated
milliampere-seconds product obtained at two consecutive mAs
selector settings, or when the mAs selector provides continuous
selection, at two settings differing by no more than a factor of
two shall not differ by more than 0.10 times their sum.

(10)  Accuracy.  Deviation of technique factors from
indicated values shall not exceed the limits specified for that
system by its manufacturer.  In the absence of manufacturer's
specifications the deviation shall not exceed ten percent of the
indicated value.

(11)  Administrative Controls.
(a)  Patient and film holding devices shall be used when the

technique permits and holding is required.
(b)  The x-ray tube housing and the position indicating

device shall not be hand-held during an exposure.
(c)  The x-ray system shall be operated so that the useful

beam at the patient's skin does not exceed the requirements of
R313-28-80(2).

(d)  Dental fluoroscopy without image intensification shall
not be used.

R313-28-120.  Mammography X-Ray Systems - Equipment
Design and Performance Standards.

Only x-ray equipment meeting the following standards
shall be used for mammography examinations.

(1)  Equipment Design.
(a)  FDA Standards.  The requirements of 21 CFR 1020.30

and 21 CFR 1020.31 (2006) are adopted and incorporated by
reference.

(b)  Dedicated Equipment.  The x-ray equipment shall be
specifically designed for mammography.

(c)  Compression.  Devices parallel to the imaging plane
shall be available to immobilize and compress the breast during
mammography procedures.

(d)  Image Receptor.  The x-ray equipment shall have both
an 18 cm by 24 cm and a 24 cm by 30 cm image receptor and
moving grids matched to each image receptor size.

(e)  Automatic Exposure Control.  X-ray equipment used
in healing arts screening shall have automatic exposure control
capabilities with a post exposure meter which indicates either
milliampere-seconds or time values.

(f)  Focal Spot.  The focal spot size and source to image
receptor distance configurations shall be limited to those
appropriate for mammography.

(g)  Beam Limitation.  The x-ray equipment must allow for
the x-ray field to extend to or beyond the chest wall edge of the
image receptor.

(h)  Magnification.  X-ray equipment used in a noninvasive
manner, requiring techniques beyond those utilized in standard
mammography of asymptomatic patients, shall have x-ray
magnification capability for noninvasive procedures.  The
equipment shall be able to provide at least one magnification
within the range of 1.4 to 2.0.

(2)  Performance Standards.
(a)  State Standards.  The x-ray equipment shall meet the

applicable performance standards in R313-28.
(b)  Filtration.  The useful beam shall have a half-value

layer between the values of the measured kilovolts peak divided
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by 100 and the measured kilovolts peak divided by 100 plus 0.1
mm of aluminum equivalent.  These values are to include the
contribution to filtration by the compression device.

(c)  Minimum Radiation Output.  X-ray equipment
installed after the effective date of this rule shall meet the
following standard:  at 28 kilovolts peak on the focal spot used
in routine healing arts screening the x-ray equipment shall be
capable of sustaining a minimum output of 500 mR per second
for at least three seconds.  This output shall be measured at a
point 4.5 centimeters from the surface of the patient support
device when the source to image receptor distance is at its
maximum and the compression paddle is in the beam.  Existing
x-ray equipment shall meet this minimum radiation output
standard within one year of the effective date of this rule.

(d)  Exposure Linearity.  For kilovolts peak settings used
clinically, the exposure per mAs shall be within plus or minus
ten percent of the average exposure per mAs for those mAs
stations or time stations, if applicable, that are tested.

(e) Automatic Exposure Control.  The automatic exposure
control mode shall produce consistent film density under
changing patient and examination conditions.  These conditions
include breast thickness, adiposity, kilovolts peak and density
settings. This requirement will be deemed satisfied when:

(i)  an automatic exposure control technique guide is
posted, and

(ii)  for a series of films obtained for attenuator thicknesses
of two to seven centimeters the resulting radiographic optical
densities are within plus or minus 0.2 of the average value when
the kVp and density control setting are adjusted as indicated on
the technique guide.  The attenuator used for determining
compliance shall be either acrylic or other tissue equivalent
material.

(f)  Patient Dose.  The x-ray equipment must be capable of
giving an average glandular dose to an average size breast of
average tissue density that does not exceed 3.0 mGy (0.3 rad)
with a grid or 1.0 mGy (0.1 rad) without a grid.  This will be
deemed satisfied when using an acrylic phantom of 4.5 cm
thickness.  In addition, under all clinical use conditions, the
average glandular dose to the breast must be less than 5.0 mGy
(0.5 rad) per film for healing arts screening procedures.

(3)  Mammography X-ray Equipment Quality Control.
(a)  Initial Installation.  Upon completion of the initial

installation of the x-ray equipment, and before it is
commissioned for clinical use, the equipment shall be evaluated
by a mammography imaging medical physicist who has been
approved by the Board.  The evaluation results shall be
submitted to the Director for review and approval.

(b)  Annual Evaluation.  At intervals not to exceed 12
months or at the request of the Director, the x-ray equipment
shall be evaluated by a mammography imaging medical
physicist who has been approved by the Board.

(c)  The registrant shall develop and implement a quality
control testing procedure for monitoring the radiation
performance of the x-ray equipment.

R313-28-140.  Qualifications of Mammography Imaging
Medical Physicist.

An individual seeking certification by the Board for
approval as a mammography imaging medical physicist shall file
an application for certification on forms furnished by the
Division. The Board may certify individuals who meet the
requirements for initial qualifications.  To remain certified by
the Board as a mammography imaging medical physicist, an
individual shall satisfy the requirements for continuing
qualifications.

(1)  Initial qualifications.
(a)  Be certified by the American Board of Radiology in

Radiological Physics or Diagnostic Radiological Physics, or the
American Board of Medical Physicists in Diagnostic Imaging

Physics; or
(b)  Satisfy the following educational and experience

requirements:
(i)  Have a master's or higher degree from an accredited

university or college in physical sciences; and
(ii)  Have two years full-time experience conducting

mammography surveys. Five mammography surveys shall be
equal to one year full-time experience.

(2)  Continuing qualifications.
(a)  During the three-year period after initial certification

and for each subsequent three-year period, the individual shall
earn 15 hours of continuing educational credits in
mammography imaging; and

(b)  Perform at least two mammography surveys during the
12-month period from June 1 and May 31 to remain certified by
the Board.

(3)  Mammography imaging medical physicists who fail to
maintain the required continuing qualifications stated in R313-
28-140(2) shall re-establish their qualifications before
independently surveying another mammography facility.  To re-
establish their qualifications, mammography imaging physicists
who fail to meet:

(a)  The continuing education requirements of R313-28-
140(2)(a) must obtain a sufficient number of continuing
educational credits to bring their total credits up to the required
15 in the previous three years.

(b)  The continuing experience requirement of R313-28-
140(2)(b) must obtain experience by surveying two
mammography facilities for each year of not meeting the
continuing experience requirements under the supervision of a
mammography imaging medical physicist approved by the
Board.

R313-28-160.  Computed Tomography X-ray Equipment.
(1)  Equipment Requirements.
(a)  In the event of equipment failure affecting data

collection, means shall be provided to terminate the x-ray
exposure automatically by either de-energizing the x-ray source
or intercepting the x-ray beam with a shutter mechanism
through the use of either a back-up timer or devices which
monitor equipment function.

(b)  A visible signal shall indicate when the x-ray exposure
has been terminated through the means required by R313-28-
160 (1)(a).

(c)  The operator shall be able to terminate the x-ray
exposure at any time during a scan, or series of scans, of greater
than 0.5 second duration.

(2)  Tomographic Plane Indication and Alignment.
(a)  Means shall be provided to permit visual determination

of the location of a reference plane.  This reference plane can be
offset from the location of the tomographic plane.

(b)  If a device using a light source is used to satisfy R313-
28-160 (2)(a), the light source shall provide illumination at
levels sufficient to permit visual determination of the location
of the tomographic plane or reference plane.

(c)  The total error in the indicated location of the
tomographic plane or reference plane shall not exceed 5
millimeters.

(3)  Beam-On and Shutter Status Indicators.
(a)  The computed tomography (CT) x-ray control panel

and CT gantry shall provide visual indication whenever x-rays
are produced and, if applicable, whether the shutter is open or
closed.

(b) Each emergency button or switch shall be clearly
labeled as to its function.

(4)  Indication of CT Conditions of Operation.
(a)  The CT x-ray system shall be designed such that

technique factors, tomographic section thickness, and scan
increment shall be indicated prior to the initiation of a scan or
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series of scans.
(5)  Quality Assurance Procedures.  Quality assurance

procedures shall be conducted on the CT x-ray equipment.
(a)  The quality assurance procedures shall be in writing.

Such procedures shall include, but not be limited to, the
following:

(i)  Specifications of the tests that are to be performed,
including instructions to be employed in the performance of
those tests; and

(ii)  Specifications of the frequency at which tests are to be
performed, the acceptable tolerance for each parameter
measured and actions to be taken if tolerances are exceeded.

(b)  The parameters measured to satisfy R313-28-
160(5)(a)(ii) shall include, but not be limited to, kVp, mA and
reproducibility of dose appropriate to the type of CT procedures
performed.

(c)  Records of tests performed to satisfy the requirements
of R313-28-160(5)(a) and (b) shall be maintained for three years
for inspection by the Division.

(6)  Dose Calibration.
(a)  Radiation measurements shall be performed at least

annually and after change or replacement of components which
could cause a change in the radiation output.

(b)  The calibration of the radiation measuring instrument
shall be traceable to a national standard and shall be calibrated
at intervals not to exceed two years.

(c) Measurements shall be specified in terms of the
multiple scan average dose, using phantoms and technique
factors appropriate to the type of CT procedures performed.

R313-28-200.  Information on Radiation Shielding Required
for Plan Reviews.

In order to evaluate a need for radiation shielding
associated with a plan review, the following information shall be
submitted to a Qualified Expert so that an adequate review may
be performed.

(1)  The plans showing, as a minimum, the following:
(a)  the normal location of the radiation producing

equipment's radiation port, the port's travel and traverse limits,
general directions of the radiation beam, locations of windows,
the location of the operator's booth, and the location of the x-ray
control panel;

(b)  structural composition and thickness of walls, doors,
partitions, floor, and ceiling of the rooms concerned;

(c)  the dimensions, including height, floor to floor, of the
rooms concerned;

(d)  the type of occupancy of adjacent areas inclusive of
space above and below the rooms concerned.  If there is an
exterior wall, show distance to the closest existing occupied
areas;

(e)  the make and model of the x-ray equipment, the
maximum energy output, and the energy waveform; and

(f)  the type of examination or treatment which will be
performed with the equipment.

(2)  Information on the anticipated workload of the x-ray
systems in mA-minutes per week.

(3)  A report showing all basic assumptions used in the
development of the shielding specifications.

R313-28-300.  Additional Requirements Applicable to
Certified Systems Only.

Diagnostic x-ray systems incorporating one or more
certified components shall be required to comply with the
following additional requirements which relate to the certified
component.

(1)  Beam limitation for stationary and mobile general
purpose x-ray systems.

(a) There shall be provided a means of stepless adjustment
of the size of the x-ray field.  The minimum field size at an SID

of 100 centimeters shall be equal to or less than five centimeters
by five centimeters.

(b)  When a light localizer is used to define the x-ray field,
it shall provide an average illumination of not less than 160
LUX (15 foot-candles) at 100 centimeters or at the maximum
SID, whichever is less.  The average illumination shall be based
upon measurements made in the approximate center of the
quadrants of the light field.  Radiation therapy simulation
systems are exempt from this requirement.

(2)  Beam Limitation for Portable X-ray Systems.  Beam
limitation for portable x-ray systems shall meet the additional
field limitation requirements of R313-28-51(1) or R313-28-
300(1).

(3)  Beam limitation and alignment on stationary general
purpose x-ray systems equipped with PBL.

(a)  PBL shall prevent the production of x-rays when:
(i)  either the length or the width of the x-ray field in the

plane of the image receptor differs, except as permitted by
R313-28-300(3)(c), from the corresponding image receptor
dimensions by more than three percent of the SID; or

(ii)  the sum of the length and width differences as stated
in R313-28-300(3)(a)(i) without regard to sign exceeds four
percent of the SID.

(b)  Compliance with R313-28-300(3)(a) shall be
determined when the equipment indicates that the beam axis is
perpendicular to the plane of the image receptor.  Compliance
shall be determined no sooner than five seconds after insertion
of the image receptor.

(c)  The PBL system shall be capable of operation, at the
discretion of the operator, so that the field size at the image
receptor can be adjusted to a size smaller than the image
receptor through stepless adjustment of the field size.  The
minimum field size at a distance of 100 centimeters shall be
equal to or less than five centimeters by five centimeters.

(d)  The PBL system shall be designed so that if a change
in image receptor does not cause an automatic return to PBL
function as described in R313-28-300(3)(a), then change of the
image receptor size or SID must cause the automatic return.

(4)  Tube Stands for Portable X-Ray Systems.  A tube
stand or other mechanical support shall be used for portable x-
ray systems, so that the x-ray tube housing assembly need not be
hand-held during exposures.

R313-28-350.  Qualifications of Operators.
Operators of diagnostic x-ray systems must be licensed to

practice in Utah in accordance with Title 58 Chapter 54.
(1)  The registrant shall document that the operator of

diagnostic x-ray equipment is trained in the proper choice of
technique factors to be used and in the safe and effective
operation of the x-ray equipment.

R313-28-400.  Information to be Submitted by Persons
Proposing to Conduct Healing Art Screening.

(1)  Individuals requesting that the Director approve a
healing arts screening program shall submit the following
information:

(a)  name and address of the applicant and, where
applicable, the names and addresses of agents within this State;

(b)  diseases or conditions for which the x-ray
examinations are to be used;

(c)  description, in detail, of the x-ray examinations
proposed in the screening program including the frequency of
screening and the duration of the entire screening program;

(d)  description of the population to be examined in the
screening program including age, sex, physical condition, and
other appropriate information;

(e)  an evaluation of known alternate methods not
involving ionizing radiation which could achieve the goals of
the screening program and why these methods are not used in
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preference to the x-ray examinations; and
(f)  written evidence that:
(i)  an Investigational Review Board, which has been

approved by the United States Food and Drug Administration,
has reviewed and approved the healing arts screening program;
or

(ii)  the United States Food and Drug Administration has
approved the use of the x-ray examination for the diseases or
conditions of interest.

(2)  The Director shall not approve a request for a healing
arts screening program unless the submissions required by
R313-28-400(1) are determined by the Director to be complete
and adequate.

R313-28-450.  Minimum Design Requirements for an X-ray
Machine Operator's Booth - New Installations Only.

(1)  Space requirements:
(a)  The operator shall be allotted not less than 0.70 square

meter (7.5 square feet) of unobstructed floor space in the booth.
(b)  The minimum space as indicated above may be

geometric configurations with no dimension of less than 0.61
meters (two feet).

(c)  The space shall be allotted excluding encumbrances by
the console, for example, overhang or cables, or other similar
encroachments.

(d) The booth shall be located or constructed to ensure that
unattenuated primary beam scatter originating on the
examination table or at the wall mounted image receptor will not
reach the operator's position in the booth.

(2)  Structural Requirements.
(a)  The booth walls shall be permanently fixed barriers of

at least 2.13 meters (seven feet) high.
(b)  When a door or movable panel is used as an integral

part of the booth shielding, it must have a permissive device
which will prevent an exposure when the door or panel is not
closed.

(c)  Shielding shall be provided to meet the requirements
of R313-15.

(3)  X-Ray Exposure Control Placement:  The x-ray
exposure control for the system shall be fixed within the booth
and:

(a)  shall be at least one meter (40 inches) from points
subject to primary beam scatter, leakage or primary beam
radiation; and

(b)  shall allow the operator to use the majority of the
available viewing windows.

(4)  Viewing system requirements:
(a)  When the viewing system is a window:
(i)  the viewing window shall have a visible area of at least

0.09 square meters (one square foot);
(ii)  regardless of size or shape, at least 0.09 square meters

(one square foot) of the window area must be centered no less
than 0.6 meters (two feet) from the open edge of the booth and
no less than 1.5 meters (five feet) from the floor; and

(iii)  the window shall have at least the same lead
equivalence of that required in the booth's wall in which it is
mounted.

(b)  When the viewing system is by mirrors, the mirrors
shall be so located as to accomplish the general requirements of
R313-28-450(4)(a).

(c)  When the viewing system is by electronic means:
(i)  the camera shall be so located as to accomplish the

general requirements of R313-28-450(4)(a); and
(ii)  there shall be an alternate viewing system as a backup

for the primary system.

KEY:  dental, x-ray, mammography, beam limitation
March 16, 2007 19-3-104
Notice of Continuation September 23, 2011 19-3-108
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R313.  Environmental Quality, Radiation Control.
R313-32.  Medical Use of Radioactive Material.
R313-32-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe requirements
and provisions for the medical use of radioactive material and
for issuance of specific licenses authorizing the medical use of
this material. These requirements and provisions provide for the
protection of the public health and safety. The requirements and
provisions of Rule R313-32 are in addition to, and not in
substitution for, other sections of Title R313.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(8).

R313-32-2.  Clarifications or Exceptions.
For the purposes of Rule R313-32, 10 CFR 35.2 through

35.7; 35.10(d)through 35.10(f); 35.11(a) through 35.11(b);
35.12; and 35.13(b) through 35.3067 (2010) are incorporated by
reference with the following clarifications or exceptions:

(1)  The exclusion of the following:
(a)  In 10 CFR 35.2, exclude definitions for "Address of

Use," "Agreement State," "Area of Use," "Dentist,"
"Pharmacist," "Physician," "Podiatrist," and "Sealed Source";
and

(b)  In 10 CFR 35.3067, exclude "with a copy to the
Director, Office of Nuclear Material Safety and Safeguards."

(2)  The substitution of the following date references:
(a)  "May 13, 2005" for "October 24, 2002"; and
(b)  "May 10, 2006" for "April 29, 2005."
(3) The substitution of the following rule references:
(a)  "Rule R313-15" for reference to "10 CFR Part 20" or

for reference to "Part 20 of this chapter";
(b)  "Rule R313-19" for reference to "Part 30 of this

chapter" or for reference to "10 CFR Part 30" except for the
reference to "Part 30 of this chapter" found in 10 CFR 35.65(d);

(c)  "10 CFR 30" for reference to "Part 30 of this chapter"
found in 10 CFR 35.65(d);

(d)  "Rules R313-15 and R313-19" for reference to "parts
20 and 30 of this chapter";

(e)  "Section R313-12-110" for reference to "Sec. 30.6 of
this chapter" or for reference to "Sec. 30.6(a)" or for reference
to "Sec. 30.6(a) of this chapter";

(f)  "Section R313-15-101" for reference to "Sec. 20.1101
of this chapter";

(g)  "Subsection R313-15-301(1)(a)" for reference to "Sec.
20.1301(a)(1) of this chapter";

(h)  "Subsection R313-15-301(1)(c)" for reference to "Sec.
20.1301(c) of this chapter";

(i)  "Section R313-15-501" for reference to "Sec. 20.1501
of this chapter";

(j)  "Section R313-18-12" for reference to "Sec. 19.12 of
this chapter";

(k)  "Subsection R313-22-75(10) or equivalent U.S.
Nuclear Regulatory Commission or Agreement State
regulations" for reference to "Sec. 32.74 of this chapter," found
in 10 CFR 35.65(b);

(l)  "Subsection R313-22-75(10)" for reference to "10 CFR
32.74 of this chapter," or for reference to "Sec. 32.74 of this
chapter" except for the reference to "Sec. 32.74 of this chapter"
found in 10 CFR 35.65(b);

(m)  "Rule R313-70" for reference to "Part 170 of this
chapter";

(n)  "Section R313-19-34(2)" for reference to "Sec.
30.34(b) of this chapter";

(o)  "Rule R313-22" for reference to "Part 33 of this
chapter";

(p)  "Subsection R313-22-50(2)" for reference to "Sec.
33.13 of this chapter";

(q)  "Subsection R313-22-75(9)(b)(iv)" for reference to
"Sec. 32.72(b)(4)";

(r)  "Subsection R313-22-75(9), 10 CFR 32.72, " for
reference to "Sec. 32.72 of this chapter";

(s)  "Subsection R313-22-75(9)(b)(v)" for reference to
"Sec. 32.72(b)(5)"

(t)  "(c)(1) or (c)(2)" for reference to "(c)(1)" in 10 CFR
35.50(d);

(u)  "35.600 or 35.1000" for reference to "35.600" in 10
CFR 35.41(b)(1); and

(v)  "Subsection R313-22-32(9), 10 CFR 30.32(j)," for
reference to "30.32(j)of this chapter".

(4)  The substitution of the following terms:
(a)  "radioactive material" for reference to "byproduct

material";
(b)  "original" for "original and one copy";
(c)  "(801) 536-4250 or after hours, (801) 536-4123" for

"(301) 951-0550";
(d)  "Form DRC-01, 'Radioactive Material License

Application'" for reference to "NRC Form 313, 'Application for
Material License'";

(e)  "State of Utah radioactive materials" for reference to
"NRC" in 10 CFR 35.6(c);

(f)  "the Director, the U.S. Nuclear Regulatory
Commission, or an Agreement State" for reference to "the
Commission or Agreement State" or for reference to "the
Commission or an Agreement State";

(g)  "an Director, the U.S. Nuclear Regulatory
Commission, or an Agreement State" for reference to "a
Commission or Agreement State";

(h)  "Equivalent U.S. Nuclear Regulatory Commission or
Agreement State" for reference to "equivalent Agreement State"
as found in 10 CFR 35.63(b)(2)(i), 10 CFR 35.63(c)(3), 10 CFR
35.65(a), 10 CFR 35.100(a), 10 CFR 35.200(a), and 10 CFR
35.300(a);

(i)  "Director" for reference to "NRC Operations Center" in
10 CFR 35.3045(c) and 10 CFR 35.3047(c);

(j)  "Utah Division of Radiation Control" for reference to
"NRC Operations Center" in Footnote 3 to 10 CFR 35.3045;

(k)  "Director" for reference to "appropriate NRC Regional
Office listed in Sec. 30.6 of this chapter";

(l)  "Utah Radiation Control Board" for reference to
"Commission" in 10 CFR 35.18(a)(3)(second instance) and 10
CFR 35.19;

(m)  "Director" for reference to "Commission" in 10 CFR
35.10(b), 10 CFR 35.12(d)(2), 10 CFR 35.14(a)(first instance),
10 CFR 35.14(b), 10 CFR 35.18(a), 10 CFR 35.18(a)(3)(first
instance), 10 CFR 35.18(b), 10 CFR 35.24(a)(1), 10 CFR
35.24(c), 10 CFR 35.26(a), and 10 CFR 35.1000(b);

(n)  "the Director" for reference to "NRC" in 10 CFR
35.13(b)(4)(i), 10 CFR 35.3045(g)(1), and 10 CFR
35.3047(f)(1);

(o)  "the U.S. Nuclear Regulatory Commission or an
Agreement State" for reference to "an Agreement State" in 10
CFR 35.49(a) and 10 CFR 35.49(c);

(p)  "Director, a U.S. Nuclear Regulatory Commission, or
Agreement State" for reference to "NRC or Agreement State" in
10 CFR 35.63(b)(2)(ii), 10 CFR 35.100(c), 10 CFR 35.200(c),
and 10 CFR 35.300(c); and

(q)  In 10 CFR 35.75(a) "Footnote 1", substitute "The
current version of NUREG-1556, Vol. 9" for "NUREG-1556
Vol. 9,";

KEY:  radioactive materials, radiopharmaceutical,
brachytherapy, nuclear medicine
October 13, 2010 19-3-104
Notice of Continuation September 23, 2011 19-3-108
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R313.  Environmental Quality, Radiation Control.
R313-34.  Requirements for Irradiators.
R313-34-1.  Purpose and Authority.

(1)  Rule R313-34 prescribes requirements for the issuance
of licenses authorizing the use of sealed sources containing
radioactive materials in irradiators used to irradiate objects or
materials using gamma radiation.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(8).

(3)  The requirements of Rule R313-34 are in addition to,
and not in substitution for, the other requirements of these rules.

R313-34-2.  Scope.
(1)  Rule R313-34 shall apply to panoramic irradiators that

have either dry or wet storage of the radioactive sealed sources;
underwater irradiators in which both the source and the product
being irradiated are under water; and irradiators whose dose
rates exceed 5 grays (500 rads) per hour at 1 meter from the
radioactive sealed sources in air or in water, as applicable for the
irradiator type.

(2)  The requirements of Rule R313-34 shall not apply to
self-contained dry-source-storage irradiators in which both the
source and the area subject to irradiation are contained within a
device and are not accessible by personnel, medical radiology or
teletherapy, the irradiation of materials for nondestructive
testing purposes, gauging, or open-field agricultural irradiations.

R313-34-3.  Clarifications or Exemptions.
For purposes of Rule R313-34, 10 CFR 36, 2010 ed., is

incorporated by reference with the following clarifications or
exceptions:

(1)  The exclusion of the following 10 CFR sections:  36.1,
36.5, 36.8, 36.11, 36.17, 36.19(a), 36.91, and 36.93;

(2)  The substitution of the following:
(a)  Radiation Control Act for Atomic Energy Act of 1954;
(b)  Utah Radiation Control Rules for the reference to NRC

regulations and the Commission's regulations;
(c)  The Director or the Executive Secretary's for the

Commission or the Commission's, and NRC in the following 10
CFR sections:  36.13, 36.13(f), 36.15, 36.19(b), 36.53(c), 36.69,
and 36.81(a), 36.81(d) and 36.81(e); and

(d)  In 10 CFR 36.51(a)(1), Rule R313-15 for NRC;
(3)  Appendix B of 10 CFR Part 20 refers to the 2010 ed.

of 10 CFR; and
(4)  The substitution of Title R313 references for the

following 10 CFR references:
(a)  Section R313-12-51 for reference to 10 CFR 30.51;
(b)  Rule R313-15 for the reference to 10 CFR 20;
(c)  Subsection R313-15-501(3) for the reference to 10

CFR 20.1501(c);
(d)  Section R313-15-902 for the reference to 10 CFR

20.1902;
(e)  Rule R313-18 for the reference to 10 CFR 19;
(f)  Section R313-19-41 for the reference to 10 CFR 30.41;
(g)  Section R313-19-50 for the reference to 10 CFR 30.50;
(h)  Section R313-22-33 for the reference to 10 CFR 30.33;
(i)  Section R313-22-210 for the reference to 10 CFR

32.210;
(j)  Section R313-22-35 for the reference to 10 CFR 30.35;

and
(k)  Rule R313-70 for the reference to 10 CFR 170.31.

KEY:  irradiator, survey, radiation, radiation safety
April 15, 2010 19-3-104(4)
Notice of Continuation February 10, 2010 19-3-104(8)
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R313.  Environmental Quality, Radiation Control.
R313-36.  Special Requirements for Industrial Radiographic
Operations.
R313-36-1.  Purpose and Authority.

(1)  The rules in R313-36 prescribe requirements for the
issuance of licenses and establish radiation safety requirements
for persons utilizing sources of radiation for industrial
radiography.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(8).

(3)  The requirements of R313-36 are in addition to, and
not in substitution for, the other requirements of these rules.

R313-36-2.  Scope.
(1)  The requirements of R313-36 shall apply to licensees

using radioactive materials to perform industrial radiography.
(2)  The requirements of R313-36 shall not apply to

persons using electronic sources of radiation to conduct
industrial radiography.

R313-36-3.  Clarifications or Exceptions.
For purposes of R313-36, 10 CFR 34.3; 34.13; 34.20(a)(1);

34.20(b) through 34.41(b); 34.42(a) through 34.42(c);
34.43(a)(1); 34.43(b) through 34.45(a)(8); 34.45(a)(10) through
34.101 (2011), are incorporated by reference with the following
clarifications or exceptions:

(1)  The exclusion of the following:
(a)  In 10 CFR 34.3, exclude definitions for "Lay-barge

radiography," "Offshore platform radiography," and
"Underwater radiography";

(b)  In 10 CFR 34.27(d), exclude "A copy of the report
must be sent to the Administrator of the appropriate Nuclear
Regulatory Commission's Regional Office listed in appendix D
of 10 CFR part 20 of this chapter "Standards for Protection
Against Radiation."; and

(c)  In 10 CFR 34.27(e), exclude "Licensees will have until
June 27, 1998, to comply with the DU leak-testing requirements
of this paragraph."

(2)  The substitution of the following wording:
(a)  "radioactive materials" for references to "byproduct

materials";
(b)  "Utah Radiation Control Rules" for references to:
(i)  "Commission's regulations";
(ii)  "Federal regulations";
(iii)  "NRC regulations"; and
(iv)  "Commission regulations.";
(c)  "Director" for references to:
(i)  "Commission";
(ii)  "appropriate NRC regional office listed in Section

30.6(a)(2)";
(iii)  "Director, Office of Federal and State Materials and

Environmental Management Programs" except as used in 10
CFR 34.43(a)(1); and

(iv)  "NRC's Office of Federal and State Materials and
Environmental Management Programs";

(d)  "Director, the U.S. Nuclear Regulatory Commission,
or an Agreement State" for references to:

(i)  "NRC or an Agreement State"; and
(ii)  "Commission or an Agreement State";
(e)  "Director, the U.S. Nuclear Regulatory Commission, or

by an Agreement State" for references to "Commission or by an
Agreement State";

(f)  "License(s)" for references to "NRC license(s)";
(g)  "NRC or Agreement State License" for references to

"Agreement State license"; and
(h)  "the Utah Radiation Control Rules" for references to

"this chapter, such as Section 21.21."
(3)  The substitution of the following rule references:
(a)  In 10 CFR 34.51, "R313-12" for references to "10 CFR

part 20 of this chapter";
(b)  "R313-15" for references to "10 CFR part 20" and "10

CFR part 20 of this chapter" except as found in 10 CFR 34.51;
(c)  "R313-15-601(1)(a)" for references to "Section

20.1601(a)(1) of this chapter";
(d)  "R313-15-902(1) and (2)" for references to "10 CFR

20.1902(a) and (b) of this chapter";
(e)  "R313-15-903" for references to "Section 20.1903 of

this chapter";
(f)  "R313-15-1203" for references to "10 CFR 20.2203"

and "Section 20.2203 of this chapter";
(g)  "R313-12-110" for references to "Section 30.6(a) of

this chapter" except as used in 10 CFR 34.43(a)(1);
(h)  "R313-19-30" for references to "Section 150.20 of this

chapter";
(i)  "R313-19-50" for references to "Section 30.50";
(j)  "R313-19-100" for references to "10 CFR part 71", and

"49 CFR parts 171 - 173";
(k)  "R313-22-33" for references to "Section 30.33 of this

chapter";
(l)  "R313-36" for references to "NRC regulations

contained in this part";
(m)  "R313-19-100(5)" for references to "Section 71.5 of

this chapter"
(n)  "R313-19-5" for references to "Sections 30.7, 30.9,

and 30.10 of this chapter."

KEY:  industry, radioactive material, licensing, surveys
January 16, 2012 19-3-104
Notice of Continuation September 23, 2011 19-3-108
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R313.  Environmental Quality, Radiation Control.
R313-38.  Licenses and Radiation Safety Requirements for
Well Logging.
R313-38-1.  Purpose and Authority.

(1)  Rule R313-38 prescribes requirements for the issuance
of a license authorizing the use of licensed materials including
sealed sources, radioactive tracers, radioactive markers, and
uranium sinker bars in well logging in a single well.  This rule
also prescribes radiation safety requirements for persons using
licensed materials in these operations.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(3) and 19-3-104(6).

(3)  The provisions and requirements of Rule R313-38 are
in addition to, and not in substitution for, the other requirements
of these rules.  In particular, the provisions of Rules R313-15,
R313-18, R313-19, and R313-22 apply to applicants and
licensees subject to these rules.

R313-38-2.  Scope.
(1)  The requirements of Rule R313-38 do not apply to the

issuance of a license authorizing the use of licensed material in
tracer studies involving multiple wells, such as field flooding
studies, or to the use of sealed sources auxiliary to well logging
but not lowered into wells.

R313-38-3.  Clarifications or Exceptions.
For purposes of Rule R313-38, 10 CFR 39 (2008), is

incorporated by reference with the following clarifications or
exceptions:

(1)  The exclusion of the following 10 CFR sections: 39.1,
39.5, 39.8, 39.11, 39.101, and 39.103;

(2)  The exclusion of the following 10 CFR references
within 10 CFR 39: Sec. 40.32, and Sec. 70.33;

(3)  The exclusion of "licensed material" in 10 CFR 39.2
definitions;

(4)  The substitution of the following wording:
(a)  License for reference to NRC license;
(b)  Utah Radiation Control Rules for the references to:
(i)  The Commission's regulations;
(ii)  The NRC regulations;
(iii)  NRC regulations; and
(iv)  Pertinent Federal regulations;
(c)  Director for reference to Commission, except as stated

in Subsection R313-38-3(4)(d);
(d)  Representatives of the Director for the references to the

Commission in:
(i)  10 CFR 39.33(d);
(ii)  10 CFR 39.35(a);
(iii)  10 CFR 39.37;
(iv)  10 CFR 39.39(b); and
(v)  10 CFR 39.67(f);
(e)  Director or the Director for references to:
(i)  NRC in:
(A)  10 CFR 39.63(l);
(B)  10 CFR 39.77(c)(1)(i) and (ii); and
(C)  10 CFR 39.77(d)(9); and
(ii) Appropriate NRC Regional Office in:
(A)  10 CFR 39.77(a);
(B)  10 CFR 39.77(c)(1); and
(C)  10 CFR 39.77(d);
(f)  Director, the U.S. Nuclear Regulatory Commission or

an Agreement State for the references to:
(i)  Commission or an Agreement State in:
(A)  10 CFR 39.35(b); and
(B)  10 CFR 39.43(d) and (e); and
(ii)  Commission pursuant to Sec. 39.13(c) or by an

Agreement State in:
(A)  10 CFR 39.43(c); and
(B)  10 CFR 39.51;

(g)  In 10 CFR 39.35(d)(1), persons specifically licensed
by the Director, the U.S. Nuclear Regulatory Commission, or an
Agreement State for the reference to an NRC or Agreement
State licensee that is authorized; and

(h)  In 10 CFR 39.35(d)(2), reports of test results for
leaking or contaminated sealed sources shall be made pursuant
to Section R313-15-1208, for the reference to the following
statement:

(i)  The licensee shall submit a report to the appropriate
NRC Regional Office listed in appendix D of part 20 of this
chapter, within 5 days of receiving the test results.  The report
must describe the equipment involved in the leak, the test
results, any contamination which resulted from the leaking
source, and the corrective actions taken up to the time the report
is made; and

(i)  In 10 CFR 39.75(e), a U.S. Nuclear Regulatory
Commission or an Agreement State for the reference to the
Agreement State;

(5)  The substitution of the following Title R313 references
for specific 10 CFR references:

(a)  Section R313-12-3 for the reference to Sec. 20.1003 of
this chapter;

(b)  Section R313-12-54 for the reference to 10 CFR 39.17;
(c)  Subsection R313-12-55(1) for the reference to 10 CFR

39.91;
(d)  Rule R313-15 for references to:
(i)  Part 20; and
(ii)  Part 20 of this chapter;
(e)  Subsection R313-15-901(1) for the reference to Sec.

20.1901(a);
(f)  Section R313-15-906 for the reference to Sec. 20.205

of this chapter;
(g)  Sections R313-15-1201 through R313-15-1203 for the

references to:
(i)  Secs. 20.2201-20.2202; and
(ii)  Sec. 20.2203;
(h)  Rule R313-18 for the reference to part 19;
(i)  Section R313-19-30 for the reference to Sec. 150.20 of

this chapter;
(j)  Section R313-19-50 for the references to:
(i)  Sec. 30.50; and
(ii)  Part 21 of this chapter;
(k)  Section R313-19-71 for the reference to Sec. 30.71;
(l)  Section R313-19-100 for the references to:
(i)  10 CFR Part 71; and
(ii)  Sec. 71.5 of this chapter; and
(m)  Section R313-22-33 for the reference to 10 CFR

30.33;

KEY:  radioactive material, well logging, surveys,
subsurface tracer studies
December 10, 2008 19-3-104
Notice of Continuation October 14, 2008 19-3-108
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R313.  Environmental Quality, Radiation Control.
R313-70.  Payments, Categories and Types of Fees.
R313-70-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe the
requirements to assess fees of registrants and licensees
possessing sources of radiation.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsection 19-3-104(6).

R313-70-2.  Scope.
The requirements of R313-70 apply to persons who

receive, possess, or use sources of radiation provided: however,
that nothing in these rules shall apply to the extent a person is
subject to regulation by the U.S. Nuclear Regulatory
Commission.

R313-70-3.  Communications.
Communications concerning the rules in R313-70 should

be addressed to the Director, and may be sent to the Division of
Radiation Control, Department of Environmental Quality.
Communications may be delivered in person at the Division of
Radiation Control offices.

R313-70-5.  Payment of Fees.
(1)  New Application Fee:  Applications for machine

registration or radioactive material licensing for which a fee is
prescribed, shall be accompanied by a remittance in the full
amount of the fee.  Applications will not be accepted for filing
or processing prior to payment of the full amount specified.
Applications for which no remittance is received will be
returned to the applicant.  Application fees will be charged
irrespective of the Director's disposition of the application or a
withdrawal of the application.

(2)  Annual Fee:  Persons and individuals who are subject
to licensing or registration of radioactive material or radiation
machine registration with the Department of Environmental
Quality under provisions of the Utah Radiation Control Rules,
are assessed an annual fee in accordance with categories of
R313-70-7 and R313-70-8.  The appropriate fee shall be filed
annually with the Director, by July 30 for registrants or by the
anniversary date for licensees.  Fees for radiation machine
registration will be considered late if not received annually by
the last day of August.  Licensees may be assessed late fees if
license fees are not received within 30 days after the license
anniversary date.  Late fees may also be assessed for successive
30 day periods during which the annual fee or registration fee
remains unpaid.

(3)  Inspection Fee:  Persons and entities who, under
provisions of the Utah Radiation Control Rules, are subject to
radiation machine registration with the Department of
Environmental Quality are assessed an inspection fee in
accordance with R313-70-8.  Fees for inspection of a radiation
machine are due within 30 days of receipt of an invoice from the
Agency.  Registrants may be assessed late fees if inspection fees
are not received in a timely manner.

(4)  Failure to pay the prescribed fee: the Director will not
process applications and may suspend or revoke licenses or
registrations or may issue an order with respect to the activities
as the Director determines to be appropriate or necessary in
order to carry out the provisions of this part of R313-70, and of
the Act.

(a)  General license certificates of registration and specific
licenses issued pursuant to the provisions in R313-21 or R313-
22, will be valid for a period of five years unless failure to
submit appropriate fee occurs.  Machine registrations will be
valid for one year during the interval outlined in R313-16-230.
Failure to submit appropriate fees will render the license,
certificate or registration invalid, at which time a new
application with appropriate fees shall be submitted.

(b)  Renewal applications shall be filed in a timely manner
in accordance with R313-22-37 or R313-16-230.  The
radioactive material license will expire on the date specified on
the license.  Machine registration will expire as outlined in
R313-16-230.  An expired license cannot be renewed, rather the
licensee will be required to submit an application for a new
license and submit the appropriate application and new license
fee.

(4)  Method of Payment:  Fees shall be made payable to:
Division of Radiation Control, Department of Environmental
Quality.

R313-70-7.  License Categories and Types of Fees for
Radioactive Materials Licenses.

Fees shall be established in accordance with the Legislative
Appropriations Act.  Copies of established fee schedules may be
obtained from the Director.

TABLE

     LICENSE CATEGORY          TYPE OF FEE

     (1)  Special Nuclear
     Material
     (a)  Licenses for         New License or Renewal
     possession and use        Annual Fee
     of special nuclear
     material in sealed
     sources contained
     in devices used in
     industrial
     measuring systems,
     including x-ray
     fluorescence
     analyzers and neutron
     generators.
     (b)  Licenses for         New License or Renewal
     possession and use        Annual Fee
     of less than 15 g
     special nuclear
     material in
     unsealed form for
     research and
     development.
     (c)  All other            New License or Renewal
     special nuclear           Annual Fee
     material licenses.
     (d)  Special              New License or Renewal
     nuclear material          Annual Fee     to be used as
     calibration and
     reference sources.
     (2)  Source
     Material.
     (a)  Licenses for         New License or Renewal
     concentrations            Annual Fee
     of uranium from           Review Fees
     other areas like
     copper or phosphates
     for the production
     of moist, solid,
     uranium yellow
     cake.
     (b)  Licenses for         Monthly fee for active
     possession and use        or inactive mill
     of source material        Review Fees
     in extraction
     facilities such as
     conventional milling,
     in-situ leaching, heap
     leaching, and other
     processes including
     licenses authorizing
     the possession of
     byproduct material
     (tailings and other
     wastes) from source
     material extraction
     facilities, as well
     as licenses authorizing
     the possession and
     maintenance of a
     facility in a standby
     mode, and licenses that
     authorize the receipt
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     of byproduct material,
     as defined in Section
     19-3-102, from other
     persons for possession and
     disposal incidental to the
     disposal of the uranium waste
     tailings generated by the
     licensee's milling
     operations.
     (c)  Licenses that        Application Fee
     authorize the receipt of  New License or Renewal
     byproduct material, as    Monthly Fee
     defined in Section
     19-3-102, from other
     persons for possession
     and disposal.
     (d)  Licenses for         New License or Renewal
     possession and use of     Annual Fee
     source material for
     shielding.
     (e)  All other            New License or Renewal
     source material           Annual Fee
     licenses.
     (3)  Radioactive
     Material Other
     than Source
     Material and
     Special Nuclear
     Material.
     (a)(i)  Licenses of       New License or Renewal
     broad scope for           Annual Fee
     possession and use of
     radioactive material
     for processing or
     manufacturing of
     items containing
     radioactive
     material for
     commercial
     distribution.
     (a)(ii)  Other            New License or Renewal
     licenses for              Annual Fee
     possession and use of
     radioactive material
     for processing or
     manufacturing of items
     containing radioactive
     material for commercial
     distribution.
     (b)  Licenses             New License or Renewal
     authorizing the           Annual Fee
     processing or
     manufacturing and
     distribution or
     redistribution of
     radio-
     pharmaceuticals,
     generators, reagent
     kits, or sources or
     devices containing
     radioactive material.
     (c)  Licenses             New License or Renewal
     authorizing               Annual Fee
     distribution or
     redistribution of
     radiopharmaceuticals,
     generators, reagent
     kits, or sources or
     devices not
     involving
     processing of
     radioactive
     material.
     (d)  Licenses for         New License or Renewal
     possession and            Annual Fee
     use of radioactive
     material for
     industrial
     radiography
     operations.
     (e)  Licenses for         New License or Renewal
     possession and use        Annual Fee
     of sealed sources
     for irradiation
     of materials
     in which
     the source is not
     removed from its
     shield (self-

     shielded units).
     (f)(i)  Licenses for      New License or Renewal
     possession and use        Annual Fee
     of less than
     10,000 curies of
     radioactive
     material in sealed
     sources for
     irradiation of
     materials in which
     the source
     is exposed for
     irradiation purposes.
     (f)(ii)  Licenses         New License or Renewal
     for possession            Annual Fee
     and use of 10,000
     curies or more
     of radioactive
     material in sealed
     sources for
     irradiation
     of materials in
     which the source
     is exposed
     for irradiation
     purposes.
     (g)  Licenses to          New License or Renewal
     distribute items          Annual Fee
     containing
     radioactive
     material that
     require device
     review to persons
     exempt from the
     licensing
     requirements of
     R313-19, except
     specific licenses
     authorizing
     redistribution of
     items that have
     have been authorized
     for distribution to
     persons exempt from
     the licensing
     requirements of
     R313-19.
     (h)  Licenses to          New License or Renewal
     distribute items          Annual Fee
     containing
     radioactive
     material or
     quantities of
     radioactive material
     that do not require
     device evaluation to
     persons exempt
     from the licensing
     requirements of
     R313-19, except
     for specific licenses
     authorizing
     redistribution of
     items that have been
     authorized for
     distribution to
     persons exempt from
     the licensing
     requirements of
     R313-19.
     (i)  Licenses to          New License or Renewal
     distribute items          Annual Fee
     containing radio-
     active material
     that require sealed
     source or device
     review to persons
     generally licensed
     under R313-21, except
     specific licenses
     authorizing
     redistribution of
     items that have been
     authorized for
     distribution to
     persons generally
     licensed under
     R313-21.
     (j)  Licenses to          New License or Renewal
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     distribute                Annual Fee
     items containing
     radioactive material
     or quantities of
     radioactive material
     that do not require
     sealed source or
     device review to
     persons generally
     licensed under
     R313-21, except
     specific licenses
     authorizing
     redistribution of
     items that have been
     authorized for
     distribution to
     persons generally
     licensed under
     R313-21.
     (k)  Licenses for         New License or Renewal
     possession and use        Annual Fee
     of radioactive
     material for
     research and
     development,
     which do not
     authorize commercial
     distribution.
     (l)  All other            New License or Renewal
     specific radioactive      Annual Fee
     material licenses.
     (m)  Licenses of          New License or Renewal
     broad scope for           Annual Fee
     possession and use of
     radioactive material
     for research and
     development
     which do
     not authorize
     commercial
     distribution.
     (n)  Licenses that        New License or Renewal
     authorize services        Annual Fee
     for other licensees,
     except licenses that
     authorize leak
     testing or waste
     disposal services
     which are subject to
     the fees specified
     for the listed
     services.
     (o)  Licenses that        New License or Renewal
     authorize                 Annual Fee
     services for
     leak testing only.
     (4)  Radioactive
     Waste Disposal:
     (a)  Licenses             Application Fee
     specifically              New License or Renewal
     authorizing the           Siting Review Fee
     receipt of
     waste radioactive
     material from other
     persons for the
     purpose of
     commercial disposal
     by land by the
     licensee.
     (b)  Licenses             New License or Renewal
     specifically              Annual Fee
     authorizing the
     receipt of waste
     radioactive material
     from other persons
     for the purpose of
     packaging or
     repackaging the
     material.  The
     licensee will
     dispose of the
     material by
     transfer to
     another person
     authorized to
     receive or
     dispose of the
     material.

     (c)  Licenses             New License or Renewal
     specifically              Annual Fee
     authorizing the
     receipt of
     prepackaged waste
     radioactive
     material from
     other persons.
     The licensee will
     dispose of the
     material by
     transfer to
     another person
     authorized to
     receive or dispose
     of the material.
     (d) Licenses              New License or Renewal
     authorizing               Annual Fee
     packaging of
     radioactive waste
     for shipment
     to waste disposal
     site where licensee
     does not take
     possession of
     waste material.
     (5)  Well logging,
     well surveys and
     tracer studies.
     (a)  Licenses for         New License or Renewal
     possession                Annual Fee
     and use of
     radioactive material
     for well logging,
     well surveys and
     tracer studies other
     than field flooding
     tracer studies.
     (b)  Licenses for         New License or Renewal
     possession and use of     Annual Fee
     radioactive material
     for field flooding
     tracer studies.
     (6)  Nuclear
     laundries.
     (a)  Licenses for         New License or Renewal
     commercial                Annual Fee
     collection and
     laundry of items
     contaminated with
     radioactive
     material.
     (7)  Human use of
     radioactive
     material.
     (a)  Licenses             New License or Renewal
     for human use             Annual Fee
     of radioactive
     material in
     sealed sources
     contained in
     teletherapy
     devices.
     (b)  Other licenses       New License or Renewal
     issued for human          Annual Fee
     use of radioactive
     material, except
     licenses for use
     of radioactive
     material contained
     in teletherapy
     devices.
     (c)  Licenses of          New License or Renewal
     broad scope issued        Annual Fee
     to medical
     institutions or two
     or more physicians
     authorizing research
     and development,
     including human use
     of radioactive
     material, except
     licenses for radio-
     active material in
     sealed sources
     contained in
     teletherapy devices.
     (8)  Civil Defense.
     (a)  Licenses for         New License or Renewal
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     possession and use        Annual Fee
     of radioactive
     material for civil
     defense activities.
     (9)  Power Source.
     (a)  Licenses for         New License or Renewal
     the manufacture and       Annual Fee
     distribution of
     encapsulated
     radioactive
     material wherein
     the decay energy
     of the material is
     used as a source
     for power.
     (10)  General
     License.
     (a)  Measuring,           Fee per device
     gauging and
     control devices as
     described in
     R313-21-22(4),
     other than
     hydrogen-3 (tritium)
     devices and
     polonium-210
     devices containing
     no more than 10
     millicuries used
     for producing light
     or an ionized
     atmosphere.
     (b)  In Vitro testing     Fee per registration certificate
     (c)  Depleted uranium     Fee per registration certificate
     (d)  Reciprocal           Annual fee for license category
     recognition, as           listed in R313-70-7(1) through
     provided for in           (10), per 180 days in one calendar
     R313-19-30, of a          year
     license issued by
     the U.S. Nuclear
     Regulatory Commission,
     an Agreement State or
     a Licensing State.

R313-70-8.  Registration and Inspection Categories and
Types of Fees for Registration of Radiation Machines.

(1)  For machines registered under R313-16-230,
registrants will pay an annual registration fee and an inspection
fee that shall be established in accordance with the Legislative
Appropriations Act.  Copies of established fee schedules may be
obtained from the Director.

TABLE

FACILITY TYPE               TYPE OF FEE

Hospital/Therapy            Registration        Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Medical                    Registration         Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Podiatry                   Registration         Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Veterinary                 Registration         Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.

                           State Inspection     Per tube.
Chiropractic               Registration         Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Dental                     Registration         Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per control unit
                                                and first tube
                                                plus each
                                                additional tube
                                                connected to a
                                                control unit.
Industrial Facility        Registration         Annual per control
with High or Very                               unit and first
High Radiation                                  tube plus annual
Areas Accessible to                             per each
Individuals                                     additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Industrial Facility        Registration         Annual per control
with Cabinet X-ray                              unit and first
or Units Designed                               tube plus annual
for Other Industrial                            per each
Purposes                                        additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Other                      Registration         Annual per control
                                                unit and first
                                                tube plus annual
                                                per each
                                                additional tube
                                                connected to a
                                                control unit.
                           State Inspection     Per tube.
Acceptance of work,                             Per tube reviewed.
performed by a
person meeting the
qualifications in
R313-16-400, that
demonstrates
compliance with
these rules.

R313-70-9.  Other Fees for Services.

TABLE

     (1)  Expedited               Hourly
     application review.
     Applicable when,
     by mutual consent
     of the applicant
     and affected staff,
     an application
     request is taken
     out of date order
     and processed by
     staff during
     non-work hours.

     (2)  Review of plans for     Plan Review Plus Hourly
     decommissioning,
     decontamination,
     reclamation, or
     site restoration
     activities.

     (3)  Management and          Actual Cost
     oversight of
     impounded
     radioactive
     material.

     (4)  License amendment,      Amendment Fee
     for greater than
     three applications
     in a calendar year.
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KEY:  radioactive materials, x-rays, registration, fees
March 16, 2007 19-3-104(6)
Notice of Continuation September 23, 2011
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R317.  Environmental Quality, Water Quality.
R317-9.  Administrative Procedures.
R317-9-1.  Administrative Procedures.

Administrative proceedings under Utah Water Quality Act
are governed by Rule R305-6.

KEY:  adjudicative proceedings, administrative proceedings,
hearings
August 29, 2011 19-1-103
Notice of Continuation January 31, 2013 19-5-104

63G-4-201 through 63G-4-205
63G-4-503
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R317.  Environmental Quality, Water Quality.
R317-13.  Approvals and Permits for a Water Reuse Project.
R317-13-1.  Definitions.

1.1  "Executive Secretary" means the executive secretary of
the Utah Water Quality Board.

1.2  "Domestic wastewater" means a combination of the
liquid or water-carried wastes from structures with installed
plumbing facilities and industrial establishments, and any
groundwater, surface water, and storm water that is present with
the waste.

1.3  "POTW" means a publicly owned treatment works as
defined by Utah Code Annotated Section 19-5-102.

1.4  "Public agency" means a public agency as defined by
Utah Code Annotated Section 11-13-103 that:

A.  owns or operates a POTW;
B.  collects and transports domestic wastewater;
C.  holds legal title to a water right;
D.  is delegated the right to the beneficial use or reuse of

water by the legal title holder of the water right;
E.  is a water supplier; or
F.  sells wholesale or retail water.
1.5  "Reuse water" means domestic wastewater treated to

a standard acceptable under rules made by the Water Quality
Board under Utah Code Annotated Section 19-5-104.

1.6  "Water reuse project" means a project for the reuse of
treated domestic wastewater that requires approval by the Utah
Water Quality Board in accordance with Utah Code Annotated
Sections 19-5-104 and 73-3c-301, and the state engineer under
Section 73-3c-302.

1.7  "Water supplier" means an entity engaged in the
delivery of water for municipal purposes.

R317-13-2.  Administrative Requirements.
2.1  General. This rule is issued for water reuse projects.
2.2  Authority.  This rule is issued pursuant to the

provisions of Utah Code Annotated Sections 19-5-104(1)(r) and
Utah Code Annotated Section 73-3c-301. Violation of a
construction permit, operating permit, or approval including
compliance with the conditions thereof, or beginning of
construction, or modification without the executive secretary's
approval, is subject to the penalties provided in Utah Code
Annotated Section 19-5-115.

2.3  Applicability. This rule applies to public agencies that
propose a water reuse project.

2.4  Approvals and Permits Required.
A.  Approval of Water Reuse Projects.  The Executive

Secretary may approve, approve in part, approve with conditions
or deny, in writing, an application for the reuse of treated
domestic wastewater.

B.  Construction Permit Requirements.  Water reuse
projects involving the construction, installation, modification or
operation of any collection system, treatment works, reuse water
distribution system or part thereof, or any extension or addition
thereto shall obtain a construction permit in accordance with this
section and the requirements of R317-3, "Design Requirements
for Wastewater Collection, Treatment and Disposal Systems",
prior to construction.

C.  Operating Permit for a water reuse project.  If a water
reuse project is approved, the Executive Secretary shall issue an
operating permit consistent with any construction permit and the
rules of the Board.

D.  Limitations.  The issuance of an approval, construction
permit, or operating permit does not relieve the public agency of
the obligation to obtain other approvals and permits, i.e., ground
water discharge permit or permits and approvals from other
agencies which may have jurisdiction over the project.

R317-13-3.  Reuse Project Application and Technical
Requirements.

3.1  Specific application requirements for a water reuse
project.  If a public agency intends to reuse or provide for the
reuse of treated domestic wastewater for any purpose,
application shall be made to the Executive Secretary as required
in this rule and R317-3-11, prior to construction or operation of
the water reuse project.

3.2  Technical requirements for a water reuse project. The
design and operation of any water reuse utilizing treated
domestic wastewater shall be in accordance with the applicable
requirements of R317-3-11.

KEY:  water pollution, waste disposal, industrial waste,
effluent standards
February 4, 2008 19-5
Notice of Continuation January 31, 2013



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 160

R317.  Environmental Quality, Water Quality.
R317-14.  Approval of Change in Point of Discharge of
POTW.
R317-14-1.  Definitions.

1.1  "Executive Secretary" means the executive secretary of
the Utah Water Quality Board.

1.2  "POTW" means a publicly owned treatment works as
defined by Utah Code Annotated Section 19-5-102.

R317-14-2.  Administrative Requirements.
2.1  General.  This rule is issued for changes in point of

discharge from a POTW.
2.2  Authority.  This rule is issued pursuant to the

provisions of Utah Code Annotated Section 73-3c-304.
2.3  Approval Required.  A POTW shall apply to and

receive approval from the Executive Secretary prior to any
change in the point of discharge of water from the POTW.  The
Executive Secretary shall issue an approval if it is determined
that the change is necessary:

A.  for treatment purposes;
B.  to enhance environmental quality;
C.  to protect public health, safety, or welfare; or
D.  to comply with rules of the Board or the POTW's

discharge permit.
2.4  Before approving any change in the point of discharge

from a POTW, the Executive Secretary shall consult with the
State Engineer.

KEY:  wastewater, POTW, discharge
February 4, 2008 19-5
Notice of Continuation January 31, 2013
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R410.  Health, Health Care Financing.
R410-14.  Administrative Hearing Procedures.
R410-14-1.  Introduction and Authority.

(1)  This rule sets forth the administrative hearing
procedures for the Division of Medicaid and Health Financing.

(2)  This rule is authorized by Section 26-1-24, Section
63G-4-102, 42 U.S.C. 1396(a)(3), and 42 CFR 431, Subpart E.

R410-14-2.  Definitions.
(1)  The definitions in Rule R414-1 and Section 63G-4-103

apply to this rule.
(2)  The following definitions also apply:
(a)  "Action" means a denial, termination, suspension, or

reduction of medical assistance for a recipient, or a reduction,
denial or revocation of reimbursement for services for a
provider; or a denial or termination of eligibility for
participation in a program, or as a provider.

(b)  "Aggrieved Person" means any recipient or provider
who is adversely affected by any action or inaction of the
Division of Medicaid and Health Financing (DMHF) within the
Department of Health, the Department of Human Services
(DHS), the Department of Workforce Services (DWS), or any
managed health care plan.

(c)  "Ex Parte" communications mean direct or indirect
communication in connection with an issue of fact or law
between the hearing officer and one party only.

(d)  "Hearing Officer" means solely any person designated
by the DMHF Director to conduct administrative hearings for
the Medicaid program.

(e)  "Managed Care Organization" means a health
maintenance organization or prepaid mental health plan that
contracts with DMHF to provide medical or mental health
services to medical assistance recipients.

(f)  A "medical record" is a record that contains medical
data of a client.

(g)  "Order" means a ruling by a hearing officer that
determines the legal rights, duties, privileges, immunities, or
other legal interests of one or more specific persons.

R410-14-3.  Administrative Hearing Procedures.
(1)  An Aggrieved Person may file a written request for

agency action pursuant to Section 63G-4-201, and in accordance
with this rule.  If a medical issue is in dispute, each request
should include supporting medical documentation.  DMHF will
schedule a hearing only when it receives sufficient medical
records and may dismiss a request for agency action if it does
not receive supporting medical documentation in a timely
manner.

(2)  DMHF shall conduct the following as formal
adjudicative proceedings in accordance with Section R410-14-
12:

(a)  Preadmission Screening Resident Review (PASRR)
Hearings.  Pursuant to 42 U.S.C. 1396r, any resident and
potential resident of a nursing facility whether Medicaid eligible
or not, who disagrees with the preadmission screening and
appropriateness of a placement decision that DMHF or its
designated agent makes, has the right to a hearing upon request.

(b)  Nurse Aide Registry Hearings.  Pursuant to 42 U.S.C.
1395i-3, each nurse aide is subject to investigation of allegations
of resident abuse, neglect or misappropriation of resident
property.  DMHF or its designated agent shall investigate each
complaint and the nurse aide is entitled to a hearing that DMHF
or its designated agent conducts before a substantiated claim can
be entered into the registry.

(c)  Skilled Nursing Facility (SNF), Intermediate Care
Facility (ICF) or Intermediate Care Facility for the Mentally
Retarded (ICF/MR) Hearings.  42 CFR 431, Subpart D, requires
DMHF to provide SNF, ICF and ICF/MR grievance procedures
that satisfy the requirements of 42 CFR 431.153 and 431.154.

(d)  Managed Care Entity Hearings.  Pursuant to 42 U.S.C.
1396u-2, federal law requires Medicaid and Children's Health
Insurance Program (CHIP) managed care entities to have an
internal grievance procedure for Medicaid and CHIP enrollees
or providers acting on the enrollee's behalf to challenge the
denial of payment for medical assistance.  The MCE shall
provide to enrollees written information that explains the
grievance procedure.  DMHF requires exhaustion of the MCE
grievance procedure before an enrollee or provider may request
a hearing.  An enrollee or provider who submits a hearing
request on behalf of another enrollee must include a copy of the
final written notice of the appeal decision.  An enrollee or
provider who acts on the enrollee's behalf must also request a
hearing within 30 days from the date of the MCE final written
notice of the appeal decision.

(e)  Home and Community-Based Waiver Hearings.  42
CFR 431, Subpart E, requires DMHF to provide grievance
procedures that satisfy the requirements of 42 CFR 431.200
through 431.250.

(i)  For home and community-based waivers in which the
Division of Services for People with Disabilities (DSPD) is the
designated operating agency and the grievance is based on
whether the person meets the eligibility criteria for state
matching funds through DHS in accordance with Title 62A,
Chapter 5a, the eligibility determination of the operating agency
is final.  If DSPD determines that an individual does not meet
the eligibility criteria for state matching funds through DHS in
accordance with Title 62A, Chapter 5a, the operating agency
shall inform the individual in writing and provide the individual
an opportunity to appeal the decision through the DHS hearing
process in accordance with Section R539-3-8.  The DSPD
decision is dispositive for purposes of this subsection.  DMHF
shall sustain the determination and there is no right to further
agency review.

(3)  DMHF shall conduct the following as informal
adjudicative proceedings:

(a)  Resident Right Hearings.  Pursuant to 42 U.S.C.
1396n, the state may restrict access to providers that it
designates for services for a reasonable amount of time.  The
state may also restrict Medicaid recipients that utilize services
at a frequency or amount that are not medically necessary, in
accordance with state utilization guidelines.  DMHF shall give
the recipient notice and opportunity for an informal hearing
before imposing restrictions.

(4)  Eligibility Hearings.  If eligibility for medical
assistance is at issue, DWS shall conduct the hearing.  DMHF,
however, shall conduct any hearing to determine an applicant's
or recipient's disability.

R410-14-4.  Availability of Hearing.
(1)  The hearing officer may not grant a hearing if the issue

is a state or federal law requiring an automatic change in
eligibility for medical assistance or covered services that
adversely affect the Aggrieved Person.

(2)  DMHF shall conduct a hearing in connection with the
agency action if the Aggrieved Person requests a hearing and
there is a disputed issue of fact.  If there is no disputed issue of
fact, the hearing officer may deny a request for an evidentiary
hearing and issue a recommended decision without a hearing.

(3)  There is no disputed issue of fact if the Aggrieved
Person submits facts that do not conflict with the facts that the
agency relies upon in taking action or seeking relief.

(4)  If the Aggrieved Person objects to the hearing denial,
the person may raise that objection as grounds for relief in a
request for reconsideration.

(5)  DMHF may not grant a hearing to a managed care
provider to dispute the terms of a contract, including but not
limited to rates of reimbursement and alternative dispute
resolution.
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R410-14-5.  Notice.
(1)  DMHF, DHS, DWS, and an MCE shall provide written

notice to each applicant or recipient affected by an adverse
action in accordance with 42 CFR 431.200 et seq.  Adverse
actions to an applicant or recipient include actions that affect:

(a)  eligibility for assistance;
(b)  scope of service;
(c)  denial or limited prior authorization of a requested

service including the type or level of service; or
(d)  payment of a claim.
(2)  A notice must contain:
(a)  a statement of the action DMHF, DHS, DWS, or an

MCE intends to take;
(b)  the date the intended action becomes effective;
(c)  the reasons for the intended action; and
(d)  the specific regulations that support the action, or the

change in federal law, state law or DMHF policy, which requires
the action;

(e)  the right and procedure to request a formal hearing
before DMHF or an informal hearing before DHS or DWS;

(f)  the right to represent oneself, the right to legal counsel,
or the right to use another representative at the formal hearing;
and

(g)  if applicable, an explanation of the circumstances
under which reimbursement for medical services will continue
pending the outcome of the proceeding, if DMHF receives a
hearing request within ten calendar days from the date of the
notice of agency action.

(3)  DMHF shall mail the notice at least ten calendar days
before the date of the intended action except:

(a)  DMHF may mail a notice not later than the date of
action in accordance with 42 CFR 431.213.

(4)  DMHF may shorten the period of advance notice to
five days before the date of action if:

(a)  DMHF has facts that indicate it must take action due to
probable fraud by the recipient or provider; and

(b)  the facts have been verified by affidavit.

R410-14-6.  Request for Formal Hearing.
(1)  DMHF shall conduct formal hearings for all issues

except those specifically excluded by this rule.  The hearing
officer may convert the proceeding to an informal hearing if a
recipient or provider requests an informal hearing that meets the
criteria set forth in Section 63G-4-202.

(2)  Formal hearings must be requested within the
following deadlines:

(a)  A medical assistance provider or recipient must request
a formal hearing within 30 calendar days from the date that
DMHF sends written notice of its intended action.

(b)  A medical assistance recipient must request an informal
hearing with DWS regarding eligibility for medical assistance
within 90 calendar days from the date that DMHF sends written
notice of its intended action.

(c)  A medical assistance recipient must request a formal
hearing with DMHF regarding eligibility for disability
assistance within 90 calendar days from the date that DMHF
sends written notice of its intended action.

(d)  A medical assistance recipient must request a formal
hearing regarding scope of service within 30 calendar days from
the date that DMHF sends written notice of its intended action.

(3)  Failure to submit a timely request for a formal hearing
constitutes a waiver of an individual's due process rights.  The
request must explain why the recipient is seeking agency relief,
and the recipient must submit the request on the "Request for
Hearing/Agency Action" form.  The recipient must then mail or
fax the form to the address or fax number contained on the
notice of agency action.

(4)  DMHF considers a hearing request that a recipient
sends via mail to be filed on the date of the postmark.  If the

postmark date is illegible, erroneous, or omitted, DMHF
considers the request to be filed on the date that DMHF receives
it, unless the sender can demonstrate through competent
evidence that he mailed it before the date of receipt.

(5)  DMHF shall schedule a pre-hearing, or begin
negotiations in writing within 30 calendar days from the date it
receives the request for a formal hearing or agency action.

(6)  DMHF may deny or dismiss a request for a hearing if
the Aggrieved Person:

(a)  withdraws the request in writing;
(b)  verbally withdraws the hearing request at a prehearing

conference;
(c)  fails to appear or participate in a scheduled proceeding

without good cause;
(d)  prolongs the hearing process without good cause;
(e)  cannot be located or agency mail is returned without a

forwarding address; or
(f)  does not respond to any correspondence from the

hearing officer or fails to provide medical records that the
agency requests.

(7)  An Aggrieved Person must inform DMHF of his
current address and telephone number.

R410-14-7.  Reinstatement and Continuation of Services.
(1)  DMHF may reinstate services for a recipient or

suspend any adverse action for a provider if the Aggrieved
Person requests a formal hearing not more than ten calendar
days after the date of action.

(2)  DMHF shall reinstate or continue services for a
recipient or suspend adverse actions for a provider until it
renders a decision after a formal hearing if:

(a)  DMHF takes adverse action without giving ten-day
notice to a recipient or a provider when advance notice is
required;

(b)  advance notice is not required and the Aggrieved
Person requests a formal hearing within ten calendar days after
the date that DMHF mails the adverse action notice; or

(c)  DMHF determines that the action resulted from other
than the application of federal law, state law or DMHF policy.

R410-14-8.  Notice of Formal Hearing.
DMHF shall notify the Aggrieved Person or the person's

representative in writing of the date, time and place of the
formal hearing, and shall mail the notice at least ten calendar
days before the date of the hearing unless all parties agree to an
alternative time frame.

R410-14-9.  Form of Papers.
(1)  Any document that an individual or party files with

DMHF in a formal proceeding must:
(a)  be typed or legibly written;
(b)  bear a caption that clearly shows the title of the

hearing;
(c)  bear the docket number, if any;
(d)  be dated and signed by the party or the party's

authorized representative;
(e)  contain the address and telephone number of the party

or the party's authorized representative; and
(f)  consist of an original and two copies.

R410-14-10.  Service.
(1)  The individual or party that files a document with

DMHF shall also serve the document upon all other named
parties to the proceeding and file a proof of service with DMHF
that consists of a certificate, affidavit or acknowledgment of
service.

(2)  Each party must receive one copy by personal delivery
or mail to the proper address with postage prepaid.  If an
individual represents a party, service upon the individual is
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sufficient.
(3)  If DMHF must provide notice of a formal hearing, the

notice becomes effective on the date of first class mailing to the
party's address of record.

(4)  In addition to the methods set forth in this rule, a party
may be served as permitted by the Utah Rules of Civil
Procedure.

R410-14-11.  Intervention.
(1)  Section 63G-4-207 permits a person to intervene in a

formal adjudicative proceeding if:
(a)  the person petitions to intervene at least seven calendar

days before the scheduled hearing, or as the hearing officer
permits;

(b)  the petition contains a clear and concise statement of
the direct and substantial interest of the person seeking to
intervene;

(c)  the person seeking affirmative relief states the basis for
relief;

(d)  the hearing officer has discretion to permit other parties
an opportunity to support or oppose intervention; and

(e)  the hearing officer has discretion to grant leave to
intervene.

(2)  The hearing officer may dismiss an intervenor if the
intervenor has no direct or substantial interest in the hearing.

R410-14-12.  Conduct of Hearing.
(1)  DMHF shall conduct hearings in accordance with

Section 63G-4-206.
(2)  DMHF shall appoint an impartial hearing officer to

conduct formal hearings.  Previous involvement in the initial
determination of the action precludes an officer from
appointment.

(3)  The hearing officer may elect to hold a prehearing
meeting to:

(a)  formulate or simplify the issues;
(b)  obtain admissions of fact and documents that will

avoid unnecessary proof;
(c)  arrange for the exchange of proposed exhibits or

prepared expert testimony;
(d)  outline procedures for the formal hearing; or
(e)  to agree to other matters that may expedite the orderly

conduct of the hearing or settlement.
(4)  DMHF shall record agreements that the parties reach

during the prehearing or the parties may enter into a written
stipulation.

(5)  DMHF may conduct all formal hearings only after
adequate written notice of the hearing has been served on all
parties setting forth the date, time and place of the hearing.

(6)  The hearing officer shall take testimony under oath or
affirmation.

(7)  Each party has the right to:
(a)  present evidence, argue, respond, conduct cross-

examination, and submit rebuttal evidence;
(b)  introduce exhibits;
(c)  impeach any witness regardless of which party first

called the witness to testify; and
(d)  rebut the evidence against the party.
(8)  DMHF shall follow the rules of evidence as applied in

Utah civil actions.  Each party may admit any relevant evidence
and use hearsay evidence to supplement or explain other
evidence. Hearsay, however, is not sufficient by itself to support
a finding unless admissible over objection in civil actions.  The
hearing officer shall give effect to the rules of privilege
recognized by law and may exclude irrelevant, immaterial and
unduly repetitious evidence.

(9)  The hearing officer may question any party or witness.
(10)  The hearing officer shall control the evidence to

obtain full disclosure of the relevant facts and to safeguard the

rights of the parties.  The hearing officer may determine the
order in which he receives the evidence.

(11)  The hearing officer shall maintain order and may
recess the hearing to regain order if a person engages in
disrespectful, disorderly or disruptive conduct.  The hearing
officer may remove any person, including a participant from the
hearing, to maintain order.  If a person shows persistent
disregard for order and procedure, the hearing officer may:

(a)  restrict the person's participation in the hearing;
(b)  strike pleadings or evidence; or
(c)  issue an order of default.
(12)  If a party desires to employ a court reporter to make

a record of the hearing, it must file an original transcript of the
hearing with the hearing officer at no cost to the agency.

(13)  The party that initiates the hearing process through a
request for agency action has the burden of proof as the moving
party.

(14)  When a party possesses but fails to introduce certain
evidence, the hearing officer may infer that the evidence does
not support the party's position.

R410-14-13.  Ex Parte Communications.
(1)  Ex parte communications are prohibited.
(2)  The hearing officer may not listen to or accept any ex

parte communication.  If a party attempts ex parte
communication, the hearing officer shall inform the offeror that
any communication that the hearing officer receives off the
record, will become part of the record and furnished to all
parties.

(3)  Ex parte communications do not apply to
communications on the status of the hearing and uncontested
procedural matters.

R410-14-14.  Continuances or Further Hearings.
(1)  The hearing officer, on the officer's own motion or at

the request of a party showing good cause, may:
(a)  continue the hearing to another time or place; or
(b)  order a further hearing.
(2)  If the hearing officer determines that additional

evidence is necessary for the proper determination of the case,
the officer may:

(a)  continue the hearing to a later date and order the party
to produce additional evidence; or

(b)  close the hearing and hold the record open to receive
additional documentary evidence.

(3)  The hearing officer shall provide to all parties any
evidence that he receives and each party has the opportunity to
rebut that evidence.

(4)  The hearing officer shall provide written notice of the
time and place of a continued or further hearing, except when
the officer orders a continuance during a hearing and all parties
receive oral notice.

R410-14-15.  Record.
(1)  The hearing officer shall make a complete record of all

formal hearings.  A hearing record is the sole property of
DMHF and DMHF shall maintain the complete record in a
secure area.

(2)  If a party requests a copy of the recording of a formal
hearing, that party may transcribe the recording.

(3)  DMHF or its designated agent shall retain recordings
of formal hearings for a period of one year.

(4)  DMHF shall retain written records of formal hearings
for a period of two years pending further litigation.

R410-14-16.  Proposed Decision and Final Agency Review.
(1)  At the conclusion of the formal hearing, the hearing

officer shall take the matter under advisement and submit a
recommended decision to the DMHF Director or the director's
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designee. The recommended decision is based on the testimony
and evidence entered at the hearing, Medicaid policy and
procedure, and legal precedent.

(2)  The recommended decision must contain findings of
fact and conclusions of law.

(3)  The DMHF Director or the director's designee may:
(a)  adopt the recommended decision or any portion of the

decision;
(b)  reject the recommended decision or any portion of the

decision, and make an independent determination based upon
the record; or

(c)  remand the matter to the hearing officer to take
additional evidence, and the hearing officer thereafter shall
submit to the DMHF director or the director's designee a new
recommended decision.

(4)  The director or designee's decision constitutes final
administrative action and is subject to judicial review.

(5)  DMHF shall send a copy of the final administrative
action to each party or representative and notify them of their
right to judicial review.

(6)  The parties shall comply with a final decision from the
director reversing the agency's decision within ten calendar
days.

(7)  The Executive Director shall review all recommended
decisions to determine approval of medical assistance for an
organ transplant.  The Executive Director's decision constitutes
final administrative action and is subject to judicial review.

R410-14-17.  Amending Administrative Orders.
(1)  DMHF may amend an order if the hearing officer

determines that the agency made a clerical mistake.
(2)  DMHF shall notify the respondent and the petitioner

of its intent to amend the order by serving a notice of agency
action signed by the hearing officer.

(3)  The DMHF Director shall review the amended order
and he or his designee shall issue a final agency amended order.

(4)  DMHF shall provide a copy of the final amended order
to the respondent and the petitioner.

R410-14-18.  Agency Review.
An Aggrieved Person may move for reconsideration of

DMHF's final administrative action in accordance with Sections
63G-4-301 and 302.  A person may seek review of a DWS final
agency order concerning eligibility for medical assistance by
filing a written request for review with DMHF in accordance
with Section 63G-4-301.

R410-14-19.  Judicial Review.
An Aggrieved Person may obtain judicial review in

accordance with Section 63G-4-102 and 63G-4-401 through
405.

R410-14-20.  Discovery.
(1)  The Utah Rules of Civil Procedure do not apply to

formal adjudicative proceedings and formal discovery is
permitted only as set forth in this section.  Each party shall
diligently pursue discovery and full disclosure to prevent delay.
A party that conducts discovery under this section shall maintain
a mailing certificate.

(2)  The scope of discovery in formal adjudicative
proceedings, unless otherwise limited by order of the hearing
officer, is as follows:

(a)  DMHF may request copies of pertinent records in the
possession of the recipient and the recipient's health care
providers.  In the event the recipient or provider fails to produce
the records within a reasonable time, DMHF may review all
pertinent records in the custody of the recipient or provider
during regular working hours after three days of written notice.

(b)  The recipient must submit medical records with the

hearing request whenever possible.  Necessary medical records
include:

(i)  the provision of each service and activity billed to the
program;

(ii)  the first and last name of the petitioner;
(iii)  the reason for performing the service or activity that

includes the petitioner's complaint or symptoms;
(iv)  the recipient's medical history;
(v)  examination findings;
(vi)  diagnostic test results;
(vii)  the goal or need that the plan of care identifies; and
(viii)  the observer's assessment, clinical impression or

diagnosis that includes the date of observation and identity of
the observer.

(c)  The medical records must demonstrate that the service
is:

(i)  medically necessary;
(ii)  consistent with the diagnosis of the petitioner's

condition; and
(iii)  consistent with professionally recognized standards of

care.
(3)  DMHF shall allow the Aggrieved Person or the

person's representative to examine all DMHF documents and
records upon written request to DMHF at least three days before
the hearing.

(4)  An individual may request access to protected health
information in accordance with Rule 380-250, which
implements the privacy rule under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA).

(5)  The hearing officer may permit the filing of formal
discovery or take depositions only upon a clear showing of
necessity that takes into account the nature and scope of the
dispute.  If the hearing officer allows formal discovery, he shall
set appropriate time frames for response and assess sanctions for
non-compliance.

(6)  The hearing officer may order a medical assessment at
the expense of DMHF to obtain information.  This information
is subject to HIPAA confidentiality requirements and is part of
the hearing record.

(7)  Each party shall file a signed pretrial disclosure form
at least ten calendar days before the scheduled hearing that
identifies:

(a)  fact witnesses;
(b)  expert witnesses;
(c)  exhibits and reports the parties intend to offer into

evidence at the hearing;
(d)  petitioner's specific benefit or relief claimed;
(e)  respondent's specific defense;
(f)  an estimate of the time necessary to present the party's

case; and
(g)  any other issues the parties intend to request the

hearing officer to adjudicate.
(8)  Each party shall supplement the pretrial disclosure

form with information that becomes available after filing the
original form.  The pretrial disclosure form does not replace
other discovery that is allowed under this section.

R410-14-21.  Witnesses and Subpoenas.
(1)  A party shall arrange for a witness to be present at a

hearing.
(2)  The hearing officer may issue a subpoena to compel

the attendance of a witness or the production of evidence upon
written request by a party that demonstrates a sufficient need.

(3)  The hearing officer may issue a subpoena on his own
motion.

(4)  A party may file an affidavit that requests the hearing
officer to subpoena a witness to produce books, papers,
correspondence, memoranda, or other records.  The affidavit
must include:
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(a)  the name and address of the person or entity upon
whom the subpoena is to be served;

(b)  a description of the documents, papers, books,
accounts, letters, photographs, objects, or other tangible items
that the applicant seeks;

(c)  material that is relevant to the issue of the hearing; and
(d)  a statement by the applicant that to the best of his

knowledge, the witness possesses or controls the requested
material.

(5)  A party shall arrange to serve any subpoena that the
hearing officer issues on its behalf, and shall serve a copy of the
affidavit that it presents to the hearing officer.

(6)  Except for employees of DOH, DHS, DWS, or a
managed care plan, a witness that the hearing officer subpoenas
to attend a hearing is entitled to appropriate fees and mileage.
The witness shall file a written demand for fees with the hearing
officer within ten calendar days from the date that he appears at
the hearing.

(7)  The hearing officer may issue an order of default
against any party that fails to obey an order entered by the
hearing officer.

R410-14-22.  Declaratory Orders.
(1)  DMHF shall issue declaratory orders in accordance

with Rule R380-1.
(2)  Copies of approved forms to petition for declaratory

orders are available from DMHF upon request.
(3)  If DMHF does not issue a declaratory order within 60

days after receipt of the request, the petition is denied.
(4)  DMHF shall retain the request for declaratory ruling in

its records.
(5)  DMHF may not issue a declaratory order if an

adjudicative proceeding that involves the same parties and issue
is pending before the agency or the courts.

R410-14-23.  Interpreters.
(1)  If a party notifies DMHF that it needs an interpreter,

DMHF shall arrange for an interpreter at no cost to the party.
(2)  The party may arrange for an interpreter to be present

at the hearing only if the hearing officer can verify that the
interpreter is at least 18 years of age, and fluent in English and
the language of the person who testifies.

(3)  The hearing officer shall instruct the interpreter to
interpret word for word, and not to summarize, add, change, or
delete any of the testimony or questions.

(4)  The interpreter must swear under oath to truthfully and
accurately translate all statements, questions and answers.

KEY:  Medicaid
January 9, 2013 26-1-24
Notice of Continuation September 27, 2012 26-1-5

63G-4-102
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-27.  Medicaid Certification of Nursing Care Facilities.
R414-27-1.  Introduction and Authority.

(1)  This rule governs the certification of nursing care
facilities to receive Medicaid payments for services to Medicaid
eligible individuals.

(2)  This rule implements Title 26, Chapter 18, Part 5.
(3)  Section 26-18-3 authorizes this rule.

R414-27-2.  Medicaid Certification Requirements.
(1)  The director of the Division of Health Care Financing

(DHCF) within the Department of Health may authorize
Medicaid certification for a nursing care facility that:

(a)  is in compliance with 42 CFR Part 483 or has a plan of
correction approved by the Department to remedy areas of
noncompliance;

(b)  is in compliance with the Health Care Facility
Licensing and Inspection Act, Title 26, Chapter 21, and the rules
applicable to nursing homes made pursuant to that act or has a
plan of correction approved by the Department to remedy areas
of noncompliance;

(c)  has not increased its certified bed capacity by more
than 30 percent annually after March 31, 2004, except as
authorized in Subsection 26-18-503(5);

(d)  is Medicare-certified by the Centers for Medicare and
Medicaid Services to provide care for Medicare clients;

(e)  since March 18, 2008, has not increased its licensed
bed capacity except in conjunction with an increase in certified
bed capacity as authorized in Subsection 26-18-503(5) or for
which the DHCF Director has approved the increase in the
nursing care facility program's certified bed capacity expansion
before October 15, 2007; and

(f)  since March 18, 2008, has not increased its certified
bed capacity except as authorized in Subsection 26-18-503(5).

(2)  The "independent analysis" referred to in Subsection
26-18-503(5)(b) must be performed by unrelated certified public
accountants in accordance with generally accepted accounting
principles.

(3)  A nursing care facility is not eligible for Medicaid
certification if it expands bed capacity without prior approval
from the DHCF Director as authorized in this section, except as
outlined in Section 26-18-505.

R414-27-3.  Medicaid Certification Subsequent to Change of
Ownership.

(1)  The owner of a nursing care facility program may
transfer ownership to another person.  The transferred nursing
care facility may become Medicaid certified if:

(a)  the nursing care facility is in compliance with Section
R414-27-2 at the time of transfer;

(b)  the transferee operates the nursing care facility at the
same physical location as the previous Medicaid-certified
program;

(c)  the transferee agrees to pay the Department's litigation
costs if any third party asserts a right to operate the transferred
Medicaid-certified nursing care facility;

(d)  the transferee certifies that bed capacity will not
expand through a third party owner with a legitimate claim to
operate the transferred Medicaid-certified nursing care facility;

(e)  the transferee applies for and takes all necessary steps
to become Medicaid-certified within one year of the date the
previously certified nursing care facility ceased to provide
medical assistance to a Medicaid client;

(2)  If a third party is found, by final agency action of the
Department after exhaustion of all administrative and judicial
appeal rights, to be entitled to operate a certified program at the
physical facility, the transferee shall voluntarily comply with
Subsection 26-18-503(4)(b).  The Department of Health may

revoke Medicaid certification if the transferee does not comply
with Subsection 26-18-503(4)(b).

(3)  the transferee that receives Medicaid certification after
taking ownership under the provisions of Subsection R414-27-
3(1) does not assume the Medicaid liabilities of the previous
nursing care facility program if the transferee is not a third party
owner in whole or in part of the previous nursing care facility
program.

R414-27-4.  Medicaid Certification Subsequent to
Renovation or Construction of a New Physical Facility.

A nursing care facility operating in a new or renovated
facility is eligible for re-certification if the nursing care facility:

(1)  was certified at the time of renovation or new
construction;

(2)  was in compliance with Sections R414-27-2 and R414-
27-3 when it ceased providing care to Medicaid clients at the
prior location or before beginning renovations;

(3)  is in the same county or within a five mile radius of the
original facility;

(4)  the construction is completed no later than three years
after the date the nursing care facility ceased to operate in the
original facility; and

(5)  notifies DHCF no later than 90 days after the date
outlined in Subsection R414-27-4(1) of its intent to retain its
Medicaid certification.

KEY:  Medicaid
May 12, 2009 26-1-5
Notice of Continuation January 9, 2013 26-18-3

26-18-503
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-301.  Medicaid General Provisions.
R414-301-1.  Authority and Purpose.

(1)  This rule is established under the authority of Section
26-18-3.

(2)  The purpose of this rule is to establish general
provisions governing eligibility for medical assistance programs.

(3)  The Department of Health may contract with the
Department of Workforce Services and the Department of
Human Services to do eligibility determinations for one or more
medical assistance programs authorized by the Department of
Health.  The Department of Health is responsible for the
administration of medical assistance programs authorized under
the Utah Medicaid State Plan, the State Plan for the Utah
Children's Health Insurance Program and various waivers under
Title XIX of the Social Security Act.

R414-301-2.  Definitions.
The definitions in Section 26-18-2 apply in this rule.  In

addition, the following definitions apply in Rules R414-301
through R414-308:

(1)  "Aged" means an individual who is 65 years of age or
older.

(2)  "Agency" means the Department of Healthas
referenced in incorporated federal materials.

(3)  "CHEC" means Child Health Evaluation and Care and
is the Utah specific term for the federally mandated program of
Early and Periodic Screening, Diagnosis and Treatment
(EPSDT) for children under the age of 21.

(4)  "Cost-of-care" means the amount of income after
allowable deductions an individual must pay for their long-term
care services either in a medical institution or for home and
community- based waiver services.

(5)  "Department" means the Department of Health.
(6)  "Eligibility Agency" means any state office or outreach

location of the Department of Workforce Services (DWS) that
accepts and processes applications for medical assistance
programs under contract with the Department.  The Department
of Human Services (DHS) is the eligibility agency under
contract with the Department to process applications for
children in state custody.

(7)  "Federal poverty guideline" means the United States
(U.S.) federal poverty measure issued annually by the
Department and DHS to determine financial eligibility for
certain means-tested federal programs.

(8)  "Medically needy" means medical assistance coverage
under the provisions of 42 CFR 435.301 that uses the Basic
Maintenance Standard as the income limit for eligibility.

(9)  "Outreach location" means any site other than a state
office where state workers are located to accept applications for
medical assistance programs.  Locations include sites such as
hospitals, clinics, homeless shelters, etc.

(10)  "QI-1" means the Qualifying Individuals Group 1
program, a Medicare Cost-Sharing program.

(11)  "QMB" means Qualified Medicare Beneficiary
program, a Medicare Cost-Sharing program.

(12)  "Reportable change" means any change in
circumstances which could affect a client's eligibility for
Medicaid, including:

(a)  change in the source of income;
(b)  change of more than $25 in gross income;
(c)  changes in household size;
(d)  changes in residence;
(e)  gain of a vehicle;
(f)  change in resources;
(g)  change of more than $25 in total allowable deductions;
(h)  changes in marital status, deprivation, or living

arrangements;

(i)  pregnancy or termination of a pregnancy;
(j)  onset of a disabling condition; and
(k)  change in health insurance coverage including changes

in the cost of coverage.
(13)  "Resident of a medical institution" means a single

individual who is a resident of a medical institution from the
month after entry into a medical institution until the month prior
to discharge from the institution.  Death in a medical institution
is not considered a discharge from the institution and does not
change the client's status as a resident of the medical institution.
Married individuals are residents of an institution in the month
of entry into the institution and in the month they leave the
institution.

(14)  "SLMB" means Specified Low-Income Medicare
Beneficiary program, a Medicare Cost-Sharing program.

(15)  "Spenddown" means an amount of income in excess
of the allowable income standard that must be paid in cash to
the eligibility agency or incurred through the medical services
not paid by Medicaid or other health insurance coverage, or
some combination of these.

(16)  "Spouse" means any individual who has been married
to an applicant or recipient and has not legally terminated the
marriage.

(17)  "Verification" means the proof needed to decide
whether an individual meets the eligibility criteria to be enrolled
in the applicable medical assistance program.  Verification may
include documents in paper format, electronic records from
computer match systems, and collateral contacts with third
parties who have information needed to determine the eligibility
of the individual.

(18)  "Worker" means a state employee who determines
eligibility for medical assistance programs.

R414-301-3.  Client Rights and Responsibilities.
(1)  Anyone may apply or reapply any time for any

program.  A program subject to periods of closed enrollment
will deny applications received during a closed enrollment
period.

(2)  If someone needs help to apply he may have a friend
or family member help, or he may request help from the
eligibility agency or outreach staff.

(3)  Workers will identify themselves to clients.
(4)  Workers will treat clients with courtesy, dignity and

respect.
(5)  Workers will ask for verification and information

clearly and courteously.  Workers shall send a written request
for verifications.

(6)  If a client must be visited after working hours, the
eligibility worker will make an appointment.

(7)  Workers will not enter a client's home without the
client's permission.

(8)  Clients must provide requested verifications within the
time limits given.  The eligibility agency may grant additional
time to provide information and verifications upon client
request.

(9)  Clients have a right to be notified about the decision
made on an application or other action taken that affects their
eligibility for benefits in accordance with the requirements of 42
CFR 431.210, 42 CFR 431.211, 42 CFR 431.213, and 42 CFR
431.214.

(10)  Clients may look at most information about their case.
(11)  Anyone may look at the policy manuals located at any

eligibility agency office or online.  Policy manuals are not
available for review at outreach locations or call centers.

(12)  Applicants and recipients may request a fair hearing
if they disagree with the eligibility agency's decision.

(13)  The recipient must repay any understated liability.
The recipient is responsible for repayments due to ineligibility
including benefits received pending a fair hearing decision.  In
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addition to payments made directly to medical providers,
benefits include Medicare or other health insurance premiums,
premium payments made in the recipient's behalf to Medicaid
health plans and mental health providers even if the recipient
does not receive a direct medical service from these entities.

(14)  The client must report a reportable change as defined
in Subsection R414-301-2(11) to the eligibility agency within
ten days of the day the change becomes known.

R414-301-4.  Safeguarding Information.
(1)  The Department adopts 42 CFR 431.301 through 42

CFR 431.307, 2011 ed., which is incorporated by reference.
The Department requires compliance with Section 63G-2-101
through Section 63G-2-310.

(2)  Workers shall safeguard all information about specific
clients.

(3)  There are no provisions for taxpayers to see any
information from client records.

(4)  The director or designee shall decide if a situation is an
emergency warranting release of information to someone other
than the client.  The information may be released only to an
agency with comparable rules for safeguarding records.  The
information released cannot include information obtained
through an income match system.

R414-301-5.  Complaints and Agency Conferences.
(1)  A client may request an agency conference with the

eligibility staff or supervisor at the eligibility agency at any time
to resolve a problem regarding the client's case.  Requests shall
be granted at the eligibility agency's discretion.  Clients may
have an authorized representative or a friend attend the agency
conference.

(2)  Requesting an agency conference does not prevent a
client from also requesting a fair hearing in the event the agency
conference does not resolve the client's concerns.

(3)  Having an agency conference does not extend the time
period in which a client has to request a fair hearing.  The client
must request a fair hearing according to the provisions in
Section R414-301-6, to assure the right to a hearing.

(4)  There is no appeal to the decisions made during an
agency conference; however, if the client is not satisfied with the
results of the agency conference, and makes a timely request for
a fair hearing as defined in Section R414-301-6, the client may
proceed with the fair hearing process.

(5)  The eligibility agency shall provide proper notice if the
agency makes any additional adverse changes in the client's
eligibility as a result of the agency conference.  The client then
has a right to request a fair hearing based on the new adverse
action.

R414-301-6.  Hearings.
(1)  The eligibility agency shall provide a fair hearing

process for applicants and recipients in accordance with the
requirements of 42 CFR 431.220 through 42 CFR 431.246.  The
eligibility agency shall comply with Title 63G, Chapter 4.

(2)  An applicant or recipient must request a hearing in
writing or orally at the eligibility agency.  The request must be
made within 90 calendar days of the date of the notice of agency
action with which the applicant or recipient disagrees.  The
request need only include a statement that the applicant or
recipient wants to present his case.

(3)  Hearings are conducted only at the request of a client
or spouse; a minor client's parent; or a guardian or
representative of the client.

(4)  A recipient who requests a fair hearing shall receive
continued medical assistance benefits pending a hearing
decision if the recipient requests a hearing before the effective
date of the action or within ten calendar days of the mailing date
of the notice of agency action.

(5)  The recipient must repay the continued benefits that he
receives pending the hearing decision if the hearing decision
upholds the agency action.

(a)  A recipient may decline the continued benefits that the
Department offers pending a hearing decision by notifying the
eligibility agency.

(b)  Benefits that the recipient must repay include
premiums for Medicare or other health insurance, premiums and
fees to managed care and contracted mental health services
entities, fee-for-service benefits on behalf of the individual, and
medical travel fees or reimbursement to or on behalf of the
individual.

(6)  The eligibility agency must receive a request for a
hearing by the close of business on a business day that is before
or on the due date.  If the due date is a non-business day, then
the eligibility agency must receive the request by the close of
business on the first business day immediately following the due
date.

(7)  DWS conducts fair hearings for all medical assistance
cases except those concerning eligibility for foster care or
subsidized adoption Medicaid.  The Department conducts
hearings for foster care or subsidized adoption Medicaid cases.

(8)  DWS conducts informal, evidentiary hearings in
accordance with Section R986-100-124 through Section R986-
100-134, except for the provisions in Subsection R986-100-
128(17) and Subsection R986-100-134(5).  Instead, the
provisions in Subsection R414-301-6(16) concerning the time
frame to comply with the DWS decision, and Subsection R414-
301-6 (17)(c) concerning continued assistance during a superior
agency review conducted by the Department apply respectively.

(9)  The Department conducts informal hearings
concerning eligibility for foster care or subsidized adoption
Medicaid in accordance with Rule R414-1.  Pursuant to Section
63G-4-402, within 30 days of the date the Department issues the
hearing decision, the applicant or recipient may file a petition
for judicial review with the district court.

(10)  DWS may not conduct a hearing contesting resource
assessment until an institutionalized individual has applied for
Medicaid.

(11)  An applicant or recipient may designate a person or
professional organization to assist in the hearing or act as his
representative.  An applicant or recipient may have a friend or
family member attend the hearing for assistance.

(12)  The applicant, recipient or representative can arrange
to review case information before the scheduled hearing.

(13)  At least one employee from the eligibility agency
must attend the hearing.  Other employees of the eligibility
agency, other state agencies and legal representatives for the
eligibility agency may attend as needed.

(14)  The DWS Division of Adjudication and Appeals shall
mail a written hearing decision to the parties involved in the
hearing.  The decision shall include the decision, a summary of
the facts and the policies or regulations supporting the decision.

(a)  The DWS decision shall include information about the
right to request a superior agency review from the Department
and how to make that request.

(b)  The applicant or recipient may appeal the DWS
decision to the Department pursuant to Section R410-14-18.
The request for agency review must be made in writing and
delivered to either DWS or the Department within 30 days of
the mailing date of the decision.

(15)  The Department, as the single state Medicaid agency,
is a party to all fair hearings concerning eligibility for medical
assistance programs.  The Department conducts appeals and has
the right to conduct a superior agency review of medical
assistance hearing decisions rendered by DWS.

(16)  The DWS hearing decision becomes final 30 days
after the decision is sent unless the Department conducts a
superior agency review.  The DWS hearing decision may be
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made final in less than 30 days upon agreement of all parties.
(17)  The Department conducts a superior agency review

when the applicant or recipient appeals the DWS decision or
upon its own accord if it disagrees with the DWS decision.

(a)  The Department notifies DWS whenever it conducts a
superior agency review.

(b)  The DWS hearing decision is suspended until the
Department issues a final decision and order on agency review.

(c)  A recipient receiving continued benefits continues to
be eligible for continued benefits pending the superior agency
review decision.

(18)  The superior agency review is an informal proceeding
and shall be conducted in accordance with Section 63G-4-301.

(19)  A Department decision and order on agency review
becomes final upon issuance.

(20)  The eligibility agency takes case action within ten
calendar days of the date the decision becomes final.

(21)  Pursuant to Section 63G-4-402, within 30 days of the
date the decision and order on agency review is issued, the
applicant or recipient may file a petition for judicial review with
the district court.  Failure to appeal a DWS hearing decision to
the Department negates this right to a judicial appeal.

(22)  Recipients are not entitled to continued benefits
pending judicial review by the district court.

KEY:  client rights, hearings, Medicaid
December 1, 2012 26-18
Notice of Continuation January 23, 2013
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-302.  Eligibility Requirements.
R414-302-1.  Citizenship and Alienage.

(1)  The Department incorporates by reference 42 CFR
435.406 2008 ed., which requires applicants and recipients to be
U.S. citizens or qualified aliens and to provide verification of
their U.S. citizenship or lawful alien status.

(2)  The definitions in R414-1 and R414-301 apply to this
rule.

(3)  The Department shall decide if a public or private
organization no longer exists or is unable to meet an alien's
needs.  The Department shall base the decision on the evidence
submitted to support the claim.  The documentation submitted
by the alien must be sufficient to prove the claim.

(4)  One adult household member must declare the
citizenship status of all household members who will receive
Medicaid.  The client must provide verification of citizenship
and identity as described in 42 CFR 435.407.

(5)  A qualified alien, as defined in 8 U.S.C. 1641 who was
residing in the United States prior to August 22, 1996, may
receive full Medicaid, QMB, SLMB, or Qualifying Individuals
(QI) services.

(6)  A qualified alien, as defined in 8 U.S.C. 1641 newly
admitted into the United States on or after August 22, 1996, may
receive full Medicaid, QMB, SLMB, or Qualifying Individuals
(QI) services after five years have passed from the person's date
of entry into the United States.

(7)  The Department accepts as verification of citizenship
documents from federally recognized Indian tribes evidencing
membership or enrollment in such tribe including those with
international borders as required under Section 221(b)(1) of the
Children's Health Insurance Program Reauthorization Act of
2009, Pub. L. No. 111 3, or as prescribed by the Secretary.

(8)  The Department provides reasonable opportunity for
applicants or clients to present satisfactory documentation of
citizenship as required under Section 221(b)(2) of the Children's
Health Insurance Program Reauthorization Act of 2009, Pub. L.
No. 111 3.

(9)  The Department considers that an infant born to a
mother who is eligible for Medicaid at the time of such infant's
birth has provided satisfactory evidence of citizenship.  The
Department does not require further verification of citizenship
for such infant as required under Section 221(b)(3) of the
Children's Health Insurance Program Reauthorization Act of
2009, Pub. L. No. 111 3.

(10)  The Department may implement an electronic match
system with the Social Security Administration to verify
citizenship or nationality, and the identity of an applicant for
medical assistance.  The electronic match system shall meet the
requirements of Section 211(a) of the Children's Health
Insurance Program Reauthorization Act of 2009, Pub. L. No.
111 3.

R414-302-2.  Utah Residence.
The Department adopts 42 CFR 435.403, 1997 ed., which

is incorporated by reference.  The Department adopts Subsection
1902(b) of the Compilation of the Social Security Laws, in
effect January 1, 1998, which is incorporated by reference.

R414-302-3.  Reserved.
Reserved.

R414-302-4.  Residents of Institutions.
(1)  The Department provides Medicaid coverage to

individuals who are residents of institutions subject to the
limitations related to residents of public institutions, patients in
an institution for mental diseases who do not meet the age
criteria, and patients in an institution for tuberculosis as defined

in 42 CFR 435.1009, 2009 ed., which is incorporated by
reference.  The Department also incorporates by reference the
definitions in 42 CFR 435.1010, 2009 ed.

(2)  The Department does not consider persons under the
age of 18 to be residents of an institution if they are living
temporarily in the institution while arrangements are being made
for other placement.

(3)  The Department does not consider an individual who
resides in a temporary shelter for a limited period of time as a
resident of an institution.

(4)  The Department considers ineligible residents of
institutions for mental disease (IMD) who are ages 21 through
64 as non-residents while on conditional or convalescent leave
from the institution.  A resident of an IMD who is under 21
years of age, or is under 22 years of age and enters an IMD
before reaching 21 years of age, is considered to be a resident
while on conditional or convalescent leave from the institution.

(5)  For individuals under 22 years of age who become
residents of an IMD before reaching 21 years of age, the
Department limits Medicaid eligibility to individuals residing in
the Utah State Hospital.

R414-302-5.  Social Security Numbers.
(1)  The Department adopts 42 CFR 435.910, 1997 ed.,

which is incorporated by reference.  The Department adopts
Section 1137 of the Compilation of the Social Security Laws, in
effect January 1, 1998, which is incorporated by reference.

(2)  Clients must provide their correct Social Security
Number (SSN).

(a)  The Department requires clients to provide their
correct SSN or a proof of application for a SSN at the time of
application for Medicaid.

(b)  The Department requires clients who do not know their
SSN or provide a SSN that is questionable to provide proof of
application for a SSN upon application for Medicaid.

(c)  Acceptable proof of application for a SSN is a Social
Security Card, an official document from Social Security which
identifies the correct number or a Social Security receipt form
5028, 2880, or 2853.

(d)  The Department requires a new proof of application for
a SSN at each recertification if the SSN has not been provided
previously.

R414-302-6.  Application for Other Possible Benefits.
The Department requires applicants for and recipients of

medical assistance to apply for and take all reasonable steps to
receive other possible benefits as required by 42 CFR 435.608,
2004 ed., which is incorporated by reference.

(2)  Individuals who may be eligible for Medicare Part B
benefits must apply for Medicare Part B and, if eligible, become
enrolled in Medicare Part B to be eligible for Medicaid.  The
state pays the applicable monthly premium and cost-sharing
expenses for Medicare Part B for individuals who are eligible
for both Medicaid and Medicare Part B.

R414-302-7.  Third Party Liability.
(1)  The Department adopts 42 CFR 433.138(b) and

435.610, 1997 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 1998, which are
incorporated by reference.

(2)  The Department requires clients to report any changes
in third party liability information within 30 days.

(3)  The Department considers a client noncooperative if
the client knowingly withholds third party liability information.

(4)  The Department shall decide whether employer
provided group health insurance would be cost effective for the
state to purchase as a benefit of Medicaid.

(5)  The Department requires clients residing in selected
communities to be enrolled in a Health Maintenance
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Organization as their primary care provider.  The Department
shall enroll clients who do not make a selection in a Health
Maintenance Organization that the Department selects. The
Department shall notify clients of the Health Maintenance
Organization that they will be enrolled in and allowed ten days
to contact the Department with a different selection. If the client
fails to notify the Department to make a different selection
within ten days, the enrollment shall become effective for the
next benefit month.

R414-302-8.  Medical Support Enforcement.
The Department adopts 42 CFR 433.145 through 433.148,

1997 ed., which is incorporated by reference.

R414-302-9.  Relationship Determination for Family
Medicaid.

The Department adopts 42 CFR 435.602(a), 1997 ed.,
which is incorporated by reference.

R414-302-10.  Strikers - Family Medicaid.
The Department adopts 45 CFR 233.106, 1997 ed., which

is incorporated by reference.

KEY:  public assistance programs, application, eligibility,
Medicaid
July 1, 2010 26-18-3
Notice of Continuation January 23, 2013
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-303.  Coverage Groups.
R414-303-1.  Authority and Purpose.

This rule is authorized by Sections 26-1-5 and 26-18-3 and
establishes eligibility requirements for Medicaid and the
Medicare Cost Sharing programs.

R414-303-2.  Definitions.
The definitions in Rules R414-1 and R414-301 apply to

this rule.

R414-303-3.  Medicaid for Individuals Who Are Aged, Blind
or Disabled for Community and Institutional Coverage
Groups.

(1)  The Department provides Medicaid coverage to
individuals as described in 42 CFR 435.120, 435.122, 435.130
through 435.135, 435.137, 435.138, 435.139, 435.211, 435.232,
435.236, 435.301, 435.320, 435.322, 435.324, 435.340, and
435.350, 2011 ed., which are incorporated by reference.  The
Department provides coverage to individuals as required by
1634(b) ,  ( c)  and  (d) ,  1 9 0 2 (a) (1 0 ) ( A)( i ) ( I I ) ,
1902(a)(10)(A)(ii)(X), and 1902(a)(10)(E)(i) through (iv) of
Title XIX of the Social Security Act in effect April 2, 2012,
which are incorporated by reference.  The Department provides
coverage to individuals described in Section
1902(a)(10)(A)(ii)(XIII) of Title XIX of the Social Security Act
in effect April 2, 2012, which is incorporated by reference.
Coverage under Section 1902(a)(10)(A)(ii)(XIII) is known as
the Medicaid Work Incentive Program.

(2)  Proof of disability includes a certification of disability
from the State Medicaid Disability Office, Supplemental
Security Income (SSI) status, or proof that a disabled client is
recognized as disabled by the Social Security Administration
(SSA).

(3)  An individual can request a disability determination
from the State Medicaid Disability Office.  The Department
adopts the disability determination requirements described in 42
CFR 435.541, 2011 ed., and Social Security's disability
requirements for the Supplemental Security Income program as
described in 20 CFR 416.901 through 416.998, 2011 ed., which
are incorporated by reference, to decide if an individual is
disabled.  The Department notifies the eligibility agency of its
disability decision, who then sends a disability decision notice
to the client.

(a)  If an individual has earned income, the State Medicaid
Disability Office shall review medical information to determine
if the client is disabled without regard to whether the earned
income exceeds the Substantial Gainful Activity level defined by
the Social Security Administration.

(b)  If, within the prior 12 months, SSA has determined that
the individual is not disabled, the eligibility agency must follow
SSA's decision.  If the individual is appealing SSA's denial of
disability, the State Medicaid Disability Office must follow
SSA's decision throughout the appeal process, including the
final SSA decision.

(c)  If, within the prior 12 months, SSA has determined an
individual is not disabled but the individual claims to have
become disabled since the SSA decision, the State Medicaid
Disability Office shall review current medical information to
determine if the client is disabled.

(d)  Clients must provide the required medical evidence
and cooperate in obtaining any necessary evaluations to
establish disability.

(e)  Recipients must cooperate in completing continuing
disability reviews as required by the State Medicaid Disability
Office unless they have a current approval of disability from
SSA.  Medicaid eligibility as a disabled individual will end if
the individual fails to cooperate in a continuing disability

review.
(4)  If an individual denied disability status by the

Medicaid Disability Review Office requests a fair hearing, the
Disability Review Office may reconsider its determination as
part of fair hearing process.  The individual must request the
hearing within the time limit defined in Section R414-301-6.

(a)  The individual may provide the eligibility agency
additional medical evidence for the reconsideration.

(b)  The reconsideration may take place before the date the
fair hearing is scheduled to take place.

(c)  The eligibility agency notifies the individual of the
reconsideration decision.  Thereafter, the individual may choose
to pursue or abandon the fair hearing.

(5)  If the eligibility agency denies an individual's
Medicaid application because the Medicaid Disability Review
Office or SSA has determined that the individual is not disabled
and that determination is later reversed on appeal, the eligibility
agency determines the individual's eligibility back to the
application that gave rise to the appeal.  The individual must
meet all other eligibility criteria for such past months.

(a)  Eligibility cannot begin any earlier than the month of
disability onset or three months before the month of application
subject to the requirements defined in Section R414-306-4,
whichever is later.

(b)  If the individual is not receiving medical assistance at
the time a successful appeal decision is made, the individual
must contact the eligibility agency to request the Disability
Medicaid coverage.

(c)  The individual must provide any verifications the
eligibility agency needs to determine eligibility for past and
current months for which the individual is requesting medical
assistance.

(d)  If an individual is determined eligible for past or
current months, but must pay a spenddown or Medicaid Work
Incentive (MWI) premium for one or more months to receive
coverage, the spenddown or MWI premium must be met before
Medicaid coverage may be provided for those months.

(6)  The age requirement for Aged Medicaid is 65 years of
age.

(7)  For children described in Section 1902(a)(10)(A)(i)(II)
of the Social Security Act in effect April 4, 2012, the
Department shall conduct periodic redeterminations to assure
that the child continues to meet the SSI eligibility criteria as
required by such section.

(8)  Coverage for qualifying individuals described in
Section 1902(a)(10)(E)(iv) of Title XIX of the Social Security
Act in effect April 4, 2012, is limited to the amount of funds
allocated under Section 1933 of Title XIX of the Social Security
Act in effect April 4, 2012, for a given year, or as subsequently
authorized by Congress.  The eligibility agency will deny
coverage to applicants when the uncommitted allocated funds
are insufficient to provide such coverage.

(9)  To determine eligibility under Section
1902(a)(10)(A)(ii)(XIII), if the countable income of the
individual and the individual's family does not exceed 250% of
the federal poverty guideline for the applicable family size, the
Department shall disregard an amount of earned and unearned
income of the individual, the individual's spouse, and a minor
individual's parents that equals the difference between the total
income and the Supplemental Security Income maximum
benefit rate payable.

(10)  The Department shall require individuals eligible
under Section 1902(a)(10)(A)(ii)(XIII) to apply for cost-
effective health insurance that is available to them.

R414-303-4.  Medicaid for Low-Income Families and
Children for Community and Institutional Coverage Groups.

(1)  The Department provides Medicaid coverage to
individuals who are eligible as described in 42 CFR 435.110,



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 173

435.113 through 435.117, 435.119, 435.210 for groups defined
under 201(a)(5) and (6), 435.211, 435.217, 435.223, and
435.300 through 435.310, 2011 ed. and Title XIX of the Social
Security Act Sections 1902(e)(1), (4), (5), (6), (7), and 1931(a),
(b), and (g) in effect April 4, 2012, which are incorporated by
reference.

(2)  For unemployed two-parent households, the eligibility
agency does not require the primary wage earner to have an
employment history.

(3)  A specified relative, as that term is used in the
provisions incorporated into this section, other than the child's
parents, may apply for assistance for a child.  In addition to
other requirements for Low-Income Family and Child Medicaid
(LIFC), all the following applies to an application by a specified
relative:

(a)  The child must be currently deprived of support
because both parents are absent from the home where the child
lives.

(b)  The child must be currently living with, not just
visiting, the specified relative.

(c)  The income and resources of the specified relative are
not counted unless the specified relative is also included in the
Medicaid coverage group.

(d)  If the specified relative is currently included in an
LIFC household, the child must be included in the LIFC
eligibility determination for the specified relative.

(e)  The specified relative may choose to be excluded from
the Medicaid coverage group.  If the specified relative chooses
to be excluded from the Medicaid coverage group, the ineligible
children of the specified relative must be excluded and the
specified relative is not included in the income standard
calculation.

(f)  The specified relative may choose to exclude any child
from the Medicaid coverage group.  If a child is excluded from
coverage, that child's income and resources are not used to
determine eligibility or spenddown.

(g)  If the specified relative is not the parent of a dependent
child who meets deprivation of support criteria and elects to be
included in the Medicaid coverage group, the following income
provisions apply:

(i)  The monthly gross earned income of the specified
relative and spouse is counted.

(ii)  $90 will be deducted from the monthly gross earned
income for each employed person.

(iii)  The $30 and 1/3 disregard is allowed from earned
income for each employed person, as described in R414-304-
6(4).

(iv)  Child care expenses and the cost of providing care for
an incapacitated spouse necessary for employment are deducted
for only the specified relative's children, spouse, or both.  The
maximum allowable deduction will be $200.00 per child under
age two, and $175.00 per child age two and older or
incapacitated spouse each month for full-time employment.  For
part-time employment, the maximum deduction is $160.00 per
child under age two, and $140.00 per child age two and older or
incapacitated spouse each month.

(v)  Unearned income of the specified relative and the
excluded spouse that is not excluded income is counted.

(vi)  Total countable earned and unearned income is
divided by the number of family members living in the specified
relative's household.

(4)  An American Indian child in a boarding school and a
child in a school for the deaf and blind are considered
temporarily absent from the household.

(5)  Temporary absence from the home for purposes of
schooling, vacation, medical treatment, military service, or other
temporary purpose shall not constitute non-resident status.  The
following situations do not meet the definition of absence for
purposes of determining deprivation of support:

(a)  parental absences caused solely by reason of
employment, schooling, military service, or training;

(b)  an absent parent who will return home to live within
30 days from the date of application;

(c)  an absent parent is the primary child care provider for
the children, and the child care is frequent enough that the
children are not deprived of parental support, care, or guidance.

(6)  Joint custody situations are evaluated based on the
actual circumstances that exist for a dependent child. The same
policy is applied in joint custody cases as is applied in other
absent parent cases.

(7)  The eligibility agency imposes no suitable home
requirement.

(8)  Medicaid assistance is not continued for a temporary
period if deprivation of support no longer exists.  If deprivation
of support ends due to increased hours of employment of the
primary wage earner, the household may qualify for Transitional
Medicaid described in R414-303-5.

(9)  Full-time employment nullifies a person's claim to
incapacity.  To claim an incapacity, a parent must meet one of
the following criteria:

(a)  receive SSI;
(b)  be recognized as 100% disabled by the Veteran's

Administration, or be determined disabled by the Medicaid
Disability Review Office or the Social Security Administration;

(c)  provide, either on a Department-approved form or in
another written document, completed by one of the following
licensed medical professionals: medical doctor; doctor of
Osteopathy; Advanced Practice Registered Nurse; Physician's
Assistant; or a mental health therapist, which includes a
psychologist, Licensed Clinical Social Worker, Certified Social
Worker, Marriage and Family Therapist, Professional
Counselor, or MD, DO or APRN engaged in the practice of
mental health therapy, that states the incapacity is expected to
last at least 30 days.  The medical report must also state that the
incapacity will substantially reduce the parent's ability to work
or care for the child.

R414-303-5.  12 Month Transitional Family Medicaid.
The Department covers households that lose eligibility for

1931 Family Medicaid, in accordance with the provisions of
Title XIX of the Social Security Act, Sections 1925 and 1931
(c)(2).

R414-303-6.  Four Month Transitional Family Medicaid.
(1)  The Department adopts 42 CFR 435.112 and

435.115(f), (g) and (h), 2001 ed., and Title XIX of the Social
Security Act, Section 1931(c)(1) in effect January 1, 2001
which are incorporated by reference.

(2)  Changes in household composition do not affect
eligibility for the four month extension period.  New household
members may be added to the case only if they meet the AFDC
or AFDC two-parent criteria for being included in the
household if they were applying in the current month.  Newborn
babies are considered household members even if they were
unborn the month the household became ineligible for Family
Medicaid under Section 1931 of the Social Security Act.  New
members added to the case will lose eligibility when the
household loses eligibility.  Assistance shall be terminated for
household members who leave the household.

R414-303-7.  Foster Care and Independent Foster Care
Adolescents.

(1)  The Department adopts 42 CFR 435.115(e)(2), 2001
ed., which is incorporated by reference.

(2)  Eligibility for foster children who meet the definition
of a dependent child under the State Plan for Aid to Families
with Dependent Children in effect on July 16, 1996, is not
governed by this rule.  The Department of Human Services
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determines eligibility for foster care Medicaid.
(3)  The Department covers individuals who are 18 years

old but not yet 21 years old as described in
1902(a)(10)(A)(ii)(XVII) of the Social Security Act.  This
coverage is the Independent Foster Care Adolescents program.
The Department determines eligibility according to the
following requirements.

(a)  At the time the individual turns 18 years of age, the
individual must be in the custody of the Division of Child and
Family Services, or the Department of Human Services if the
Division of Child and Family Services was the primary case
manager, or a federally recognized Indian tribe, but not in the
custody of the Division of Youth Corrections.

(b)  Income and assets of the child are not counted to
determine eligibility under the Independent Foster Care
Adolescents program.

(c)  Medicaid eligibility under this coverage group is not
available for any month before July 1, 2006.

(d)  When funds are available, an eligible independent
foster care adolescent can receive Medicaid under this coverage
group until he or she reaches 21 years of age, and through the
end of that month.

R414-303-8.  Subsidized Adoptions.
(1)  The Department adopts 42 CFR 435.115(e)(1), 2001

ed., which is incorporated by reference.
(2)  Eligibility for subsidized adoptions is not governed by

this rule.  The Department of Human Services determines
eligibility for subsidized adoption Medicaid.

R414-303-9.  Child Medicaid.
(1)  The Department adopts 42 CFR 435.222 and 435.301

through 435.308, 2001 ed., which are incorporated by reference.
(2)  The Department elects to cover all individuals under

age 18 who would be eligible for AFDC but do not qualify as
dependent children.  Individuals who are 18 years old may be
covered if they would be eligible for AFDC except for not living
with a specified relative or not being deprived of support.

(3)  If a child receiving SSI elects to receive Child
Medicaid or receives benefits under the Home and Community
Based Services Waiver, the child's SSI income shall be counted
with other household income.

R414-303-10.  Refugee Medicaid.
(1)  The Department provides medical assistance to

refugees in accordance with the provisions of 45 CFR 400.90
through 400.107 and 45 CFR, Part 401.

(2)  Specified relative rules do not apply.
(3)  Child support enforcement rules do not apply.
(4)  The sponsor's income and resources are not counted.

In-kind service or shelter provided by the sponsor is not
counted.

(5)  Initial settlement payments made to a refugee from a
resettlement agency are not counted.

(6)  Refugees may qualify for medical assistance for eight
months after entry into the United States.

(7)  The Department provides medical assistance to Iraqi
and Afghan Special Immigrants in the same manner as medical
assistance provided to other refugees.

R414-303-11.  Poverty-Level Pregnant Woman and Poverty-
level Child Medicaid.

(1)  The Department incorporates by reference Title XIX of
the Social Security Act, Sections 1902(a)(10)(A)(i)(IV), (VI),
(VII), 1902(a)(47) for pregnant women and children under age
19, 1902(e)(4) and (5) and 1902(l), in effect January 1, 2011
which are incorporated by reference.

(2)  The following definitions apply to this section:
(a)  "covered provider" means a provider that the

Department has determined is qualified to make a determination
of presumptive eligibility for a pregnant woman and that meets
the criteria defined in Section 1920(b)(2) of the Social Security
Act;

(b)  "presumptive eligibility" means a period of eligibility
for medical services for a pregnant woman, or a child under age
19, based on self-declaration that the pregnant woman, or the
child under age 19, meets the eligibility criteria.

(3)  The Department provides coverage to a pregnant
woman during a period of presumptive eligibility if a covered
provider has verified that she is pregnant and determines, based
on preliminary information, that the woman:

(a)  meets citizenship or alien status criteria as defined in
Section R414-302-1;

(b)  has a declared household income that does not exceed
133% of the federal poverty guideline applicable to her declared
household size; and

(c)  the woman is not covered by CHIP.
(4)  No resource test applies to determine presumptive

eligibility of a pregnant woman.
(5)  A pregnant woman may receive medical assistance

during only one presumptive eligibility period for any single
term of pregnancy.

(6)  The Department provides medical assistance in
accordance with Section 1920A of the Social Security Act to
children under age 19 during a period of presumptive eligibility
if a Medicaid eligibility worker with the Department of Human
Services has determined, based on preliminary information, that:

(a)  the child meets citizenship or alien status criteria as
defined in Section R414-302-1;

(b)  for a child under age 6, the declared household income
does not exceed 133% of the federal poverty guideline
applicable to the declared household size;

(c)  for a child age 6 through 18, the declared household
income does not exceed 100% of the federal poverty guideline
applicable to the declared household size; and

(d)  the child is not already covered on Medicaid or CHIP.
(7)  No resource test applies to determine presumptive

eligibility of a child.
(8)  A child may receive medical assistance during only

one period of presumptive eligibility in any six-month period.
(9)  The Department elects to impose a resource standard

on poverty-level child Medicaid coverage for children age six
to the month in which they turn age 19.  The resource standard
is the same as other Family Medicaid Categories.

(10)  The Department elects to provide Medicaid coverage
to pregnant women whose countable income is equal to or
below 133% of poverty.

(11)  At the initial determination of eligibility for Poverty-
level Pregnant Woman Medicaid, the eligibility agency
determines the applicant's countable resources using SSI
resource methodologies.  Applicants for Poverty-level Pregnant
Woman Medicaid whose countable resources exceed $5,000
must pay four percent of countable resources to the agency to
receive Poverty-level Pregnant Woman Medicaid.  The
maximum payment amount is $3,367.  The payment must be
met with cash.  The applicant cannot use any medical bills to
meet this payment.

(a)  In subsequent months, through the 60 day postpartum
period, the Department disregards all excess resources.

(b)  This resource payment applies only to pregnant women
covered under Sections 1902(a)(10)(A)(i)(IV) and
1902(a)(10)(A)(ii)(IX) of the Social Security Act in effect
January 1, 2011.

(c)  No resource payment will be required when the
Department makes a determination based on information
received from a medical professional that social, medical, or
other reasons place the pregnant woman in a high risk category.
To obtain this waiver of the resource payment, the woman must
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provide this information to the eligibility agency before the
woman pays the resource payment so the agency can determine
if she is in a high risk category.

(12)  A child born to a woman who is only presumptively
eligible at the time of the infant's birth is not eligible for the one
year of continued coverage defined in Section 1902(e)(4) of the
Social Security Act.  The mother can apply for Medicaid after
the birth and if determined eligible back to the date of the
infant's birth, the infant is then eligible for the one year of
continued coverage under Section 1902(e)(4) of the Social
Security Act.  If the mother is not eligible, the Department
determines if the infant is eligible under other Medicaid
programs.

(13)  The Department provides Medicaid coverage to an
infant until the infant turns one-year old when born to a woman
eligible for Utah Medicaid on the date of the delivery of the
infant, in compliance with Sec. 113(b)(1), Children's Health
Insurance Program Reauthorization Act, Pub. L. No. 111 3.  The
infant does not have to remain in the birth mother's home and
the birth mother does not have to continue to be eligible for
Medicaid.  The infant must continue to be a Utah resident to
receive coverage.

(14)  Children who meet the criteria under the Social
Security Act, Section 1902(l)(1)(D) may qualify for the poverty-
level child program through the month in which they turn 19.
A child determined presumptively eligible may receive
presumptive eligibility only through the applicable period or
until the end of the month in which the child turns 19,
whichever occurs first.  The eligibility agency deems the parent's
income and resources to the 18-year old to determine eligibility
when the 18-year old lives in the parent's home.  An 18-year old
who does not live with a parent may apply on his own, in which
case the agency does not deem income or resources from the
parent.

R414-303-12.  Pregnant Women Medicaid.
(1)  The Department adopts 42 CFR 435.116 (a), 435.301

(a) and (b)(1)(i) and (iv), 2001 ed. and Title XIX of the Social
Security Act, Section 1902(a)(10)(A)(i)(III) in effect January 1,
2001, which are incorporated by reference.

R414-303-13.  Medicaid Cancer Program.
(1)  The Department shall provide coverage to individuals

described in 1902(a)(10)(A)(ii)(XVIII) of the Social Security
Act in effect April 4, 2012, which is incorporated by reference.
This coverage shall be referred to as the Medicaid Cancer
Program.

(2)  Medicaid eligibility for services under this program
will be provided to women who have been screened for breast
or cervical cancer under the Centers for Disease Control and
prevention Breast and Cervical Cancer Early Detection Program
established under Title XV of the Public Health Service Act and
are in need of treatment.

(3)  A woman who is covered for treatment of breast or
cervical cancer under a group health plan or other health
insurance coverage defined by the Health Information
Portability and Accountability Act (HIPAA) of Section 2701 (c)
of the Public Health Service Act, is not eligible for coverage
under the program.  If the woman has insurance coverage but is
subject to a pre-existing condition period that prevents her from
receiving treatment for her breast or cervical cancer or
precancerous condition, she is considered to not have other
health insurance coverage until the pre-existing condition period
ends at which time her eligibility for the program ends.

(4)  A woman who is eligible for Medicaid under any
mandatory categorically needy eligibility group, or any optional
categorically needy or medically needy program that does not
require a spenddown or a premium, is not eligible for coverage
under the program.

(5)  A woman must be under 65 years of age to enroll in
the program.

(6)  Coverage for the treatment of precancerous conditions
is limited to two calendar months after the month benefits are
made effective.

(7)  Coverage for a woman with breast or cervical cancer
under 1902(a)(10)(A)(ii)(XVIII) ends when she is no longer in
need of treatment for breast or cervical cancer.  At each
eligibility review, eligibility workers determine whether an
eligible woman is still in need of treatment based on the
woman's doctor's statement or report.

KEY:  income, coverage groups, independent foster care
adolescent
October 1, 2012 26-18-3
Notice of Continuation January 23, 2013 26-1-5
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-304.  Income and Budgeting.
R414-304-1.  Authority and Purpose.

(1)  This rule is established under the authority of Section
26-18-3.

(2)  The purpose of this rule is to establish the income
eligibility criteria for determining eligibility for medical
assistance programs.

R414-304-2.  Definitions.
(1)  The definitions in R414-1 and R414-301 apply to this

rule.  In addition:
(a)  "Aid to Families with Dependent Children" (AFDC)

means a State Plan for aid that was in effect on June 16, 1996.
(b)  "Allocation for a spouse" means an amount of income

that is the difference between the Social Security Income (SSI)
federal benefit rate for a couple minus the federal benefit rate for
an individual.

(c)  "Arrearages" means payments that the Department did
not collect for past months or years.

(d)  "Basic maintenance standard" or "BMS" means the
income level for eligibility for Family Medicaid coverage under
Section 1931 of the Social Security Act, and for coverage of the
medically needy based on the number of family members who
are counted in the household size.

(e)  "Benefit month" means a month or any portion of a
month for which an individual is eligible for medical assistance.

(f)  "Best estimate" means that income is calculated for the
upcoming certification period based on current information
about income being received, expected income deductions, and
household size.

(g)  "Deeming" or "deemed" means a process of counting
income from a spouse or a parent, or the sponsor of a qualified
alien, to decide what amount of income after certain allowable
deductions, if any, must be considered income to the applicant
or recipient.

(h)  "Department" means the Utah Department of Health.
(i)  "Dependent" means earning less than $2,000 a year, not

being claimed as a dependent by any other individual, and
receiving more than half of one's annual support from the client
or the client's spouse.

(j)  "Eligibility agency" means the Department of
Workforce Services that determines eligibility for Medicaid
under contract with the Department.

(k)  "Eligible spouse" means the member of a married
couple who is either aged, blind or disabled.

(l)  "Factoring" means that the eligibility agency calculates
the monthly income by prorating income to account for months
when an individual receives a fifth payment when paid weekly,
or a third paycheck with paid every other week.  Weekly income
is factored by multiplying the weekly income amount by 4.3 to
obtain a monthly amount.  Income paid every other week is
factored by multiplying the bi-weekly income by 2.15 to obtain
a monthly amount.

(m)  "Family Medicaid" means medical assistance for
families caring for dependent children.  It may be used to refer
to family Medicaid coverage for the medically needy or family
Medicaid for Low-Income Family and Child Medicaid.

(n)  "Family member" means a son, daughter, parent, or
sibling of the client or the client's spouse who lives with the
spouse.

(o)  "Full-time employment" means an average of 100 or
more hours of work a month or an average of 23 hours a week.

(p)  "Full-time student" means a person enrolled for the
number of hours defined by the particular institution as fulfilling
full-time requirements.

(q)  "Income annualizing" means using total income earned
during one or more past years, or a shorter applicable time

period, and anticipating any future changes, to estimate the
average annual income.  That estimated annual income is then
divided by 12 to determine the household's average monthly
income.

(r)  "Income averaging" means using a history of past
income and expected changes, and averaging it over a
determined period of time that is representative of future
monthly income.

(s)  "Income anticipating" means using current facts
regarding rate of pay and number of working hours to anticipate
future monthly income.

(t)  "In-kind support donor" means an individual who
provides food or shelter without receiving full market value
compensation in return.

(u)  "Low-Income Family and Child Medicaid" is Medicaid
coverage required by Subsection 1931(a), (b), and (g) of the
Compilation of Social Security Laws.  It may be referred to as
Low-Income Family and Child Medicaid or LIFC Medicaid.

(v)  "Prospective budgeting" is the process of calculating
income and determining eligibility and spenddown for future
months based on the best estimate of income, deductions, and
household size.

(w)  "School attendance" means enrollment in a public or
private elementary or secondary school, a university or college,
vocational or technical school or the Job Corps, for the express
purpose of gaining skills that lead to gainful employment.

(x)  "Presumed maximum value" means the allowed
maximum amount an individual is charged for the receipt of
food and shelter.  This amount will not exceed 1/3 of the SSI
federal benefit rate plus $20.

(y)  "Temporarily absent" means a member of a household
is living away from the home for a period of time but intends to
return to the home when the reason for the temporary absence
is accomplished.  Reasons for a temporary absence may include
an absence for the purpose of education, medical care, visits,
military service, temporary religious service or other volunteer
service such as the Peace Corps.

R414-304-3.  Aged, Blind and Disabled Non-Institutional
and Institutional Medicaid Unearned Income Provisions.

(1)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2010 ed., and 20 CFR 416.1102,
416.1103, 416.1120 through 416.1124, 416.1140 through
416.1148, 416.1150, 416.1151, 416.1157, 416.1163 through
416.1166, and Appendix to Subpart K of 416, 2010 ed.  The
Department also incorporates by reference Subsections
404(h)(4) and 1612(b)(24) and (25) of the Compilation of the
Social Security Laws in effect January 1, 2011, to determine
income and income deductions for Medicaid eligibility.  The
Department may not count as income any payments from
sources that federal laws specifically prohibit from being
counted as income to determine eligibility for federally-funded
medical assistance programs.

(2)  The following definitions apply to this section:
(3)  The eligibility agency may not count Veteran's

Administration (VA) payments for aid and attendance or the
portion of a VA payment that an individual makes because of
unusual medical expenses.  Other VA income based on need is
countable income, but is not subject to the $20 general income
disregard.

(4)  The eligibility agency may only count as income the
portion of a VA check to which the client is legally entitled.  If
the payment includes an amount for a dependent, that amount
counts as income for the dependent.  If the dependent does not
live with the veteran or surviving spouse, the portion for the
dependent counts as the dependent's income unless the
dependent applies to VA to receive the payment directly, VA
denies that request, and the dependent does not receive the
payment.  In that case, the eligibility agency shall also count the
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amount for a dependent as income of the veteran or surviving
spouse who receives the payment.

(5)  The eligibility agency may not count Social Security
Administration (SSA) reimbursements as income of Medicare
premiums.

(6)  The eligibility agency may not count as income the
value of special circumstance items if the items are paid for by
donors.

(7)  For aged, blind and disabled Medicaid, the eligibility
agency shall count as income two-thirds of current child support
that an individual receives in a month for the disabled child.  It
does not matter if the payments are voluntary or court-ordered.
It does not matter if the child support is received in cash or in-
kind.  If there is more than one child for whom the payment is
made, the amount is divided equally among the children unless
a court order indicates a different division.

(8)  The eligibility agency shall count as income child
support payments that a parent or guardian owes for past months
or years.  The agency shall use countable income of the parent
to determine the amount of income that will be deemed from the
parent to the child to determine the child's eligibility.

(9)  For aged, blind and disabled Institutional Medicaid,
court-ordered child support payments collected by the Office of
Recovery Services (ORS) for a child who resides out-of-home
in a Medicaid 24-hour care facility are not counted as income to
the child.  If ORS allows the parent to retain up to the amount
of the personal needs allowance for the child's personal needs,
that amount is counted as income for the child.  All other current
child support payments received by the child or guardian that
are not subject to collection by ORS count as unearned income
to the child.

(10)  The eligibility agency shall count as unearned income
the interest earned from a sales contract on either or both the
lump sum and installment payments when the interest is
received or made available to the client.

(11)  If the client, or the client and spouse do not live with
an in-kind support donor, in-kind support and maintenance is
the lesser of the value or the presumed maximum value of food
or shelter received.  If the client, or the client and spouse live
with an in-kind support donor and do not pay a prorated share
of household operating expenses, in-kind support and
maintenance is the difference between the prorated share of
household operating expenses and the amount the client, or the
client and spouse actually pay, or the presumed maximum value,
whichever is less.

(12)  Payments under a contract that provide for payments
at set intervals or after completion of the contract period are not
lump sum payments.  The payments are subject to regular
income counting rules.  Retroactive payments from SSI and SSA
reimbursements of Medicare premiums are not lump sum
payments.

(13)  The eligibility agency may not count as income
educational loans, grants, and scholarships received from Title
IV programs of the Higher Education Act or from Bureau of
Indian Affairs educational programs, and may not count any
other grants, scholarships, fellowships, or gifts that a client uses
to pay for education.  The eligibility agency shall count as
income, in the month that the client receives them, any amount
of grants, scholarships, fellowships, or gifts that the client uses
to pay for non-educational expenses.  Allowable educational
expenses include:

(a)  tuition;
(b)  fees;
(c)  books;
(d)  equipment;
(e)  special clothing needed for classes;
(f)  travel to and from school at a rate of 21 cents a mile,

unless the grant identifies a larger amount; and
(g)  child care necessary for school attendance.

(14)  Except for an individual eligible for the Medicaid
Work Incentive (MWI) program, the following provisions apply
to non-institutional medical assistance:

(a)  For aged, blind and disabled Medicaid, the eligibility
agency may not count income of a spouse or a parent to
determine Medicaid eligibility of a person who receives SSI or
meets 1619(b) criteria.  SSI recipients and 1619(b) status
individuals who meet all other Medicaid eligibility factors are
eligible for Medicaid without spending down.

(b)  If an ineligible spouse of an aged, blind or disabled
person has more income after deductions than the allocation for
a spouse, the eligibility agency shall deem the spouse's income
to the aged, blind or disabled spouse to determine eligibility.

(c)  The eligibility agency shall determine household size
and whose income counts for aged, blind and disabled Medicaid
as described below.

(i)  If only one spouse is aged, blind or disabled:
(A)  the eligibility agency shall deem income of the

ineligible spouse to the eligible spouse when that income
exceeds the allocation for a spouse.  The eligibility agency shall
compare the combined income to 100% of the federal poverty
guideline for a two-person household.  If the combined income
exceeds that amount, the eligibility agency shall compare the
combined income, after allowable deductions, to the BMS for
two to calculate the spenddown.

(B)  If the ineligible spouse's income does not exceed the
allocation for a spouse, the eligibility agency may not count the
ineligible spouse's income and may not include the ineligible
spouse in the household size.  Only the eligible spouse's income
is compared to 100% of the federal poverty guideline for one.
If the income exceeds that amount, it is compared, after
allowable deductions, to the BMS for one to calculate the
spenddown.

(ii)  If both spouses are either aged, blind or disabled, the
eligibility agency shall combine the income of both spouses and
compare to 100% of the federal poverty guideline for a two-
person household.  SSI income is not counted.

(A)  If the combined income exceeds that amount and one
spouse receives SSI, the eligibility agency may only compare
the income of the non-SSI spouse, after allowable deductions,
to the BMS for a one-person household to calculate the
spenddown.

(B)  If neither spouse receives SSI and their combined
income exceeds 100% of the federal poverty guideline, the
eligibility agency shall compare the income of both spouses,
after allowable deductions, to the BMS for a two-person
household to calculate the spenddown.

(C)  If neither spouse receives SSI and only one spouse
will be covered under the applicable program, the eligibility
agency shall deem income of the non-covered spouse to the
covered spouse when that income exceeds the spousal
allocation.  If the non-covered spouse's income does not exceed
the spousal allocation, the eligibility agency may only count the
covered spouse's income.  In both cases, the countable income
is compared to 100% of the two-person poverty guideline.  If
the countable income exceeds the limit, the eligibility agency
shall compare the income, after allowable deductions, to the
BMS.

(I)  If the non-covered spouse has income to deem to the
covered spouse, the eligibility agency shall compare the
countable income, after allowable deductions, to a two-person
BMS to calculate a spenddown.

(II)  If the non-covered spouse does not have income to
deem to the covered spouse, the eligibility agency may only
compare the covered spouse's income, after allowable
deductions, to a one-person BMS to calculate the spenddown.

(iii)  In determining eligibility under (c) for an aged or
disabled person whose spouse is blind, both spouses' income is
combined.
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(A)  If the combined income after allowable deductions is
under 100% of the federal poverty guideline, the aged or
disabled spouse will be eligible under the 100% poverty group
defined in 1902(a)(10)(A)(ii) of the Social Security Act, and the
blind spouse is eligible without a spenddown under the
medically needy group defined in 42 CFR 435.301.

(B)  If the combined income after allowable deductions is
over 100% of poverty, both spouses are eligible with a
spenddown under the medically needy group defined in 42 CFR
435.301.

(iv)  If one spouse is disabled and working, the other is
aged, blind or disabled and not working, and neither spouse is
an SSI recipient nor a 1619(b) eligible individual, the working
disabled spouse may choose to receive coverage under the MWI
program. If both spouses want coverage, however, the eligibility
agency shall first determine eligibility for them as a couple.  If
a spenddown is owed for them as a couple, they must meet the
spenddown to receive coverage for both of them.

(e)  Except when determining countable income for the
100% poverty-related Aged and Disabled Medicaid programs,
the eligibility agency shall not deem income from a spouse who
meets 1619(b) protected group criteria.

(f)  The eligibility agency shall determine household size
and whose income counts for QMB, SLMB, and QI assistance
as described below:

(i)  If both spouses receive Part A Medicare and both want
coverage, the eligibility agency shall combine income of both
spouses and compare it to the applicable percentage of the
poverty guideline for a two-person household.

(ii)  If one spouse receives Part A Medicare and the other
spouse is aged, blind or disabled and does not receive Part A
Medicare or does not want coverage, then the eligibility agency
shall deem income of the ineligible spouse to the eligible spouse
when that income exceeds the allocation for a spouse.  If the
income of the ineligible spouse does not exceed the allocation
for a spouse, then only the income of the eligible spouse is
counted.  In both cases, the eligibility agency shall compare the
countable income to the applicable percentage of the federal
poverty guideline for a two-person household.

(iii)  If one spouse receives Part A Medicare and the other
spouse is not aged, blind or disabled, the eligibility agency shall
deem income of the ineligible spouse to the eligible spouse
when that income exceeds the allocation for a spouse.  The
agency shall combine countable income to the applicable
percentage of the federal poverty guideline for a two-person
household.  If the deemed income of the ineligible spouse does
not exceed the allocation for a spouse, only the eligible spouse's
income is counted and compared to the applicable percentage of
the poverty guideline for a one-person household.

(iv)  The eligibility agency may not count SSI income to
determine eligibility for QMB, SLMB or QI assistance.

(g)  If any parent in the home receives SSI or is eligible for
1619(b) protected group coverage, the eligibility agency may
not count the income of either parent to determine a child's
eligibility for B or D Medicaid.

(h)  Payments for providing foster care to a child are
countable income.  The portion of the payment that represents
a reimbursement for the expenses related to providing foster
care is not countable income.

(15)  For Institutional Medicaid that includes home and
community-based waiver programs, the eligibility agency may
only count the client in the household size and income and
deemed income from an alien client's sponsor to determine the
cost of care contribution.

(16)  The eligibility agency shall deem any unearned and
earned income from an alien's sponsor and the sponsor's spouse
when the sponsor signs an Affidavit of Support pursuant to
Section 213A of the Immigration and Nationality Act after
December 18, 1997.

(17)  The eligibility agency shall end sponsor deeming
when the alien becomes a naturalized United States (U.S.)
citizen, or has worked 40 qualifying quarters as defined under
Title II of the Social Security Act, or can be credited with 40
qualifying work quarters.  After December 31, 1996, a
creditable qualifying work quarter is one during which the alien
did not receive any federal means-tested public benefit.

(18)  The eligibility agency may not apply sponsor deeming
to applicants who are eligible for Medicaid for emergency
services only.

(19)  If retirement income has been divided between
divorced spouses by the divorce decree pursuant to a Qualified
Domestic Relations Order, the eligibility agency may only count
as income the amount that is paid to the individual.

(20)  The eligibility agency may not count as unearned
income the additional $25 a week payment to a recipient of
unemployment insurance provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115.  The recipient may only receive this
weekly payment from March 2009 through June 2010.

(21)  The eligibility agency may not count as unearned
income the one-time economic recovery payments that an
individual receives under Social Security, Supplemental
Security Income, Railroad Retirement, or Veteran's benefits
under the provisions of Section 2201 of the American Recovery
and Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat.
115.  It further may not count refunds that a government retiree
receives pursuant to the provisions of Section 2202 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115.

(22)  The eligibility agency may not count as unearned
income the Consolidated Omnibus Budget Reconciliation Act
(COBRA) premium subsidy provided under Section 3001 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115.

(23)  The eligibility agency may not count as income any
payments that an individual receives pursuant to the Individual
Indian Money Account Litigation Settlement under the Claims
Resolution Act of 2010, Pub. L. No. 111 291, 124 Stat. 3064.

(24)  The eligibility agency may not count as income any
federal tax refund and refundable credit that an individual
receives between January 1, 2010, and December 31, 2012,
pursuant to the Tax Relief Unemployment Insurance
Reauthorization and Job Creation Act of 2010, Pub. L. No. 111
312, 124, Stat 3296.

R414-304-4.  Medicaid Work Incentive Program Unearned
Income Provisions.

(1)  The Department incorporates by reference 20 CFR
416.1102, 416.1103, 416.1120 through 416.1124, 416.1140
through 416.1148, 416.1150, 416.1151, 416.1157 and
Appendix to Subpart K of 416, 2010 ed.  The Department also
adopts Subsections 404(h)(4) and 1612(b)(24) and (25) of the
Compilation of the Social Security Laws.  The Department may
not count as income any payments from sources that federal
laws specifically prohibit from being counted as income to
determine eligibility for federally-funded medical assistance
programs.

(2)  The eligibility agency shall allow the provisions found
in Subsection R414-304-3(3) through (13), and (16) through
(24).

(3)  The eligibility agency shall determine income from an
ineligible spouse or parent by the total of the earned and
unearned income using the appropriate exclusions in 20 CFR
416.1161, except that court ordered support payments are not
allowed as an income deduction.

(4)  For the MWI program, the income of a spouse or
parent is not considered in determining eligibility of a person
who receives SSI.  SSI recipients who meet all other MWI
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program eligibility factors are eligible without paying a
Medicaid buy-in premium.

(5)  The eligibility agency shall determine household size
and whose income counts for the MWI program as described
below:

(a)  If the MWI program individual is an adult and is not
living with a spouse, the eligibility agency may only count the
income of the individual.  The eligibility agency shall include in
the household size, any dependent children under the age of 18,
or who are 18, 19, or 20 and are full-time students.  These
dependent children must be living in the home or be temporarily
absent.  After allowable deductions, the eligibility agency shall
compare the countable income to 250% of the federal poverty
guideline for the household size involved.

(b)  If the MWI program individual is living with a spouse,
the eligibility agency shall combine their income before
allowing any deductions.  The eligibility agency shall include in
the household size the spouse and any children under the age of
18, or who are 18, 19, or 20 and are full-time students.  These
dependent children must be living in the home or be temporarily
absent.  After allowable deductions, the eligibility agency shall
compare the countable income of the MWI program individual
and spouse to 250% of the federal poverty guideline for the
household size involved.

(c)  If the MWI program individual is a child living with a
parent, the eligibility agency shall combine the income of the
MWI program individual and the parents before allowing any
deductions.  The eligibility agency shall include in the
household size the parents, any minor siblings, and siblings who
are age 18, 19, or 20 and are full-time students, who are living
in the home or temporarily absent.  After allowable deductions,
the eligibility agency shall compare the countable income of the
MWI program individual and the individual's parents to 250%
of the federal poverty guideline for the household size involved.

R414-304-5.  Family Non-Institutional Medicaid and
Institutional Family Medicaid Unearned Income Provisions.

(1)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2010 ed., and 45 CFR 233.20(a)(1),
233.20(a)(3)(iv), 233.20(a)(3)(vi)(A), and 233.20(a)(4)(ii), 2010
ed.  The Department also incorporates by reference Subsection
404(h)(4) of the Compilation of the Social Security Laws, in
effect January 1, 2011.  The Department may not count as
income any payments from sources that federal laws specifically
prohibit from being counted as income to determine eligibility
for federally-funded medical assistance programs.

(2)  The eligibility agency may not count as income money
loaned to the individual if the individual proves the money is
from a loan that the individual is expected to repay.

(3)  The eligibility agency may not count as income support
and maintenance assistance provided in-kind by a non-profit
organization certified by the Department of Human Services.

(4)  The eligibility agency may not count as income the
value of food stamp assistance, USDA food donations or WIC
vouchers received by members of the household.

(5)  The eligibility agency may not count income that is
received too irregularly or infrequently to count as regular
income, such as cash gifts, up to $30 a calendar quarter per
household member.  Any amount that exceeds $30 a calendar
quarter per household member counts as income when received.
Irregular or infrequent income may be divided equally among all
members of the household.

(6)  The eligibility agency may not count as income the
amount deducted from benefit income to repay an overpayment.

(7)  The eligibility agency may not count as income the
value of special circumstance items paid for by donors.

(8)  The eligibility agency may not count as income
payments for home energy assistance.

(9) The eligibility agency may not count payments from

any source that are to repair or replace lost, stolen or damaged
exempt property.  If the payments include an amount for
temporary housing, the eligibility agency may only count the
amount that the client does not intend to use or that is more than
what is needed for temporary housing.

(10)  The eligibility agency may not count as income SSA
reimbursements of Medicare premiums.

(11)  The eligibility agency may not count as income
payments from the Department of Workforce Services under the
Family Employment program, the Working Toward
Employment Program, and the Refugee Cash Assistance
program.  To determine eligibility for Medicaid, the eligibility
agency shall count income that the client uses to determine the
amount of these payments, unless the income is an excluded
income under other laws or regulations.

(12)  The eligibility agency may not count as income
interest or dividends earned on countable resources.  The
eligibility agency may not count as income interest or dividends
earned on resources that are specifically excluded by federal
laws from being counted as available resources to determine
eligibility for federally-funded, means-tested medical assistance
programs, other than resources excluded by 42 U.S.C. 1382b(a).

(13)  The eligibility agency may not count as income the
increase in pay for a member of the armed forces that is called
"hostile fire pay" or "imminent danger pay," which is
compensation for active military duty in a combat zone.

(14)  The eligibility agency shall count as income SSI and
State Supplemental payments received by children who are
included in the coverage under Medicaid programs for families
with children, and programs that cover only pregnant women
and children.

(15)  The eligibility agency shall count unearned rental
income.  The eligibility agency shall deduct $30 a month from
the rental income.  If the amount charged for the rental is
consistent with community standards, the eligibility agency shall
deduct the greater of either $30 or the following actual expenses
that the client can verify:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property, including utility costs paid by the
applicant or recipient;

(c)  interest paid on a loan or mortgage made for upkeep or
repair; and

(d)  the value of a one-person food stamp allotment, if
meals are provided to a boarder.

(16)  The eligibility agency shall count deferred income
when the client receives the income, the client does not defer the
income by choice, and the client reasonably expects to receive
the income.  If the client defers the income by choice, the
agency shall count the income according to when the client
could receive the income.  The eligibility agency shall count as
income the amount deducted from income to pay for benefits
like health insurance, medical expenses or child care in the
month that the client could receive the income.

(17)  The eligibility agency shall count the amount
deducted from income to pay an obligation of child support,
alimony or debts in the month that the client could receive the
income.

(18)  The eligibility agency shall count payments from trust
funds as income in the month the payment is received by the
individual or made available for the individual's use.

(19)  The eligibility agency may only count as income the
portion of a VA check to which the client is legally entitled.  If
the payment includes an amount for a dependent, that amount
counts as income for the dependent.  If the dependent does not
live with the veteran or surviving spouse, the portion for the
dependent counts as the dependent's income unless the
dependent applies to VA to receive the payment directly, VA
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denies that request, and the dependent does not receive the
payment.  In that case, the eligibility agency shall also count the
amount for a dependent as income of the veteran or surviving
spouse who receives the payment.

(20)  The eligibility agency shall count as income deposits
to financial accounts jointly-owned between the client and one
or more other individuals, even if the deposits are made by a
non-household member.  If the client disputes ownership of the
deposits and provides adequate proof that the deposits do not
represent income to the client, the eligibility agency may not
count those funds as income.  The eligibility agency may require
the client to terminate access to the jointly-held accounts.

(21)  The eligibility agency shall count as unearned income
the interest earned from a sales contract on lump sum payments
and installment payments when the interest payment is received
by or made available to the client.

(22)  The eligibility agency shall count current child
support payments as income to the child for whom the payments
are being made.  If a payment is for more than one child, the
agency shall divide that amount equally among the children
unless a court order indicates otherwise.  Child support
payments made for past months or years (arrearages) are
countable income to determine eligibility of the parent or
guardian who receives the payments.  If collects current child
support, the eligibility agency shall count the child support as
current even if ORS mails payment to the client after the month
it is collected.

(23)  The eligibility agency shall count payments from
annuities as unearned income in the month that the client
receives the payments.

(24)  If retirement income has been divided between
divorced spouses by the divorce decree pursuant to a Qualified
Domestic Relations Order, the eligibility agency may only count
the amount paid to the individual.

(25)  The eligibility agency shall deem both unearned and
earned income from an alien's sponsor, and the sponsor's spouse,
if any, when the sponsor has signed an Affidavit of Support
pursuant to Section 213A of the Immigration and Nationality
Act after December 18, 1997.

(26)  The eligibility agency shall stop deeming income
from a sponsor when the alien becomes a naturalized U.S.
citizen, or has worked 40 qualifying quarters as defined under
Title II of the Social Security Act or can be credited with 40
qualifying work quarters.  After December 31, 1996, a creditable
qualifying work quarter is one during which the alien did not
receive any federal means-tested public benefit.

(27)  The eligibility agency may not apply sponsor deeming
to applicants who are eligible for emergency services only.

(28)  The eligibility agency may not count as unearned
income the additional $25 a week payment to a recipient of
unemployment insurance provided under Section 2002 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115.  The recipient may receive this weekly
payment from March 2009 through June 2010.

(29)  The eligibility agency may not count as unearned
income the one-time economic recovery payments that an
individual receives under Social Security, Supplemental
Security Income, Railroad Retirement, or Veteran's benefits
under the provisions of Section 2201 of the American Recovery
and Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat.
115.  It further may not count refunds that a government retiree
receives pursuant to the provisions of Section 2202 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115.

(30)  The eligibility agency may not count as unearned
income the COBRA premium subsidy provided under Section
3001 of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111 5, 123 Stat. 115.

(31)  The eligibility agency may not count as income any

payments that an individual receives pursuant to the Individual
Indian Money Account Litigation Settlement under the Claims
Resolution Act of 2010, Pub. L. No. 111 291, 124 Stat. 3064.

(32)  The eligibility agency may not count as income any
federal tax refund and refundable credit that an individual
receives between January 1, 2010, and December 31, 2012,
pursuant to the Tax Relief Unemployment Insurance
Reauthorization and Job Creation Act of 2010, Pub. L. No. 111
312, 124, Stat 3296.

R414-304-6.  Aged, Blind and Disabled Non-Institutional
and Institutional Medicaid Earned Income Provisions.

(1)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2010 ed., and 20 CFR 416.1110 through
416.1112, 2010 ed.  The Department may not count as income
any payments from sources that federal laws specifically
prohibit from being counted as income to determine eligibility
for federally-funded medical assistance programs.

(2)  If an SSI recipient has a plan for achieving self-support
approved by the (SSA), the eligibility agency may not count
income set aside in the plan that allows the individual to
purchase work-related equipment or meet self-support goals.
This income may include earned and unearned income.

(3)  The eligibility agency may not deduct from income
expenses relating to the fulfillment of a plan to achieve self-
support.

(4)  For Aged, Blind and Disabled Medicaid, the eligibility
agency may not count earned income used to compute a needs-
based grant.

(5)  For aged, blind and disabled Institutional Medicaid,
the eligibility agency shall deduct $125 from earned income
before it determines contribution towards cost of care.

(6)  The eligibility agency shall include capital gains in the
gross income from self-employment.

(7)  To determine countable net income from self-
employment, the eligibility agency shall allow a 40% flat rate
exclusion off the gross self-employment income as a deduction
for business expenses.  For a self-employed individual who has
allowable business expenses greater than the 40% flat rate
exclusion amount and who also provides verification of the
expenses, the eligibility agency shall calculate the self-
employment net profit amount by using the deductions that are
allowed under federal income tax rules.

(8)  The eligibility agency may not allow deductions for the
following business expenses:

(a)  transportation to and from work;
(b)  payments on the principal for business resources;
(c)  net losses from previous tax years;
(d)  taxes;
(e)  money set aside for retirement; and
(f)  work-related personal expenses.
(9)  The eligibility agency may deduct net losses of self-

employment from the current tax year from other earned
income.

(10)  The eligibility agency shall disregard earned income
paid by the U.S. Census Bureau to temporary census takers to
prepare for and conduct the census, for individuals defined in 42
CFR 435.120, 435.122, 435.130 through 435.135, 435.137,
435.138, 435.139, 435.211, 435.301, 435.320, 435.322,
435.324, 435.340, 435.350 and 435.541.  The eligibility agency
shall also exclude this income for individuals described in
Subsections 1634(b), (c) and (d), 1902(a)(10)(A)(i)(II),
1 9 02(a) (10)(A)( i i ) (X ),  1902(a) (1 0 ) (A) ( i i ) ( X I I ) ,
1902(a)(10)(A)(ii)(XIII) 1902(a)(10)(A)(ii)(XVIII), and
1902(a)(10)(E)(i) through (iv)(I) of Title XIX of the Social
Security Act.  The eligibility agency may not exclude earnings
paid to temporary census takers from the post-eligibility process
of determining the person's cost of care contribution for long-
term care recipients.
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(11)  The eligibility agency shall count deductions from
earned income that include insurance premiums, savings,
garnishments, or deferred income in the month when the client
could receive the funds.

(12)  The eligibility agency may not count as earned
income any credit or refund that an individual receives under the
provisions of Section 1001 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115,
referred to as the Making Work Pay credit.

R414-304-7.  Family Non-Institutional Medicaid and Family
Institutional Medicaid Earned Income Provisions.

(1)  The Department incorporates by reference 42 CFR
435.811 and 435.831, 2010 ed. and 45 CFR 233.20(a)(6)(iii)
through (iv), 233.20(a)(6)(v)(B), 233.20(a)(6)(vi) through (vii),
and 233.20(a)(11), 2010 ed.  The eligibility agency may not
count as income any payments from sources that federal laws
specifically prohibit from being counted as income to determine
eligibility for federally-funded medical assistance programs.

(2)  The eligibility agency may not count the income of a
dependent child if the child is:

(a)  in school or training full-time;
(b)  in school or training part-time, which means the child

is enrolled for at least half of the hours needed to complete a
course, or is enrolled in at least two classes or two hours of
school a day and employed less than 100 hours a month; or

(c) is in a job placement under the federal Workforce
Investment Act.

(3)  For Family Medicaid, the eligibility agency shall allow
the AFDC $30 and 1/3 of earned income deduction if the wage
earner receives 1931 Family Medicaid in one of the four
previous months and this disregard is not exhausted.

(4)  The eligibility agency shall determine countable net
income from self-employment by allowing a 40 % flat rate
exclusion off the gross self-employment income as a deduction
for business expenses.  If a self-employed individual provides
verification of actual business expenses greater than the 40 %
flat rate exclusion amount, the eligibility agency shall allow
actual expenses to be deducted.  The expenses must be business
expenses allowed under federal income tax rules.

(5)  Items such as personal business and entertainment
expenses, personal transportation, purchase of capital
equipment, and payments on the principal of loans for capital
assets or durable goods, are not business expenses.

(6)  For Family Medicaid, the eligibility agency shall
deduct from the income of clients who work at least 100 hours
in a calendar month a maximum of $200 a month in child care
costs for each child who is under the age of two and $175 a
month in child care costs for each child who is at least two years
of age.  The maximum deduction of $175 shall also apply to
provide care for an incapacitated adult.  The eligibility agency
shall deduct from the income of clients who work less than 100
hours in a calendar month a maximum of $160 a month in child
care costs for each child who is under the age of two and $140
a month for each child who is at least two years of age.  The
maximum deduction of $140 a month shall also apply to provide
care for an incapacitated adult.

(7)  For Family Institutional Medicaid, the eligibility
agency shall deduct a maximum of $160 in child care costs from
the earned income of clients who work at least 100 hours in a
calendar month.  The eligibility agency shall deduct a maximum
of $130 in child care costs from the earned income of clients
working less than 100 hours in a calendar month.

(8)  The eligibility agency shall exclude earned income
paid by the U.S. Census Bureau to temporary census takers to
prepare for and conduct the census, for individuals defined in 42
CFR 435.110, 435.112 through 435.117, 435.119, 435.210 for
groups defined under 201(a)(5) and (6), 435.211, 435.222,
435.223, and 435.300 through 435.310 and individuals defined

in Title XIX of the Social Security Act Sections
1 9 0 2 ( a ) ( 1 0 ) ( A ) ( i ) ( I I I ) ,  ( I V ) ,  ( V I ) ,  ( V I I ) ,
1902(a)(10)(A)(ii)(XVII), 1902(a)(47), 1902(e)(1), (4), (5), (6),
(7), and 1931(b) and (c), 1925 and 1902(l).  The eligibility
agency may not exclude earnings paid to temporary census
takers from the post-eligibility process of determining the
person's cost of care contribution for long-term care recipients.

(9)  Under 1931 Family Medicaid, for households that pass
the 185% gross income test, if net income does not exceed the
applicable BMS, the household is eligible for 1931 Family
Medicaid.  The eligibility agency may not deduct health
insurance premiums or medical bills from gross income to
determine net income for 1931 Family Medicaid.

(10)  For Family Medicaid recipients who otherwise meet
1931 Family Medicaid criteria, who lose eligibility because of
earned income that does not exceed 185% of the federal poverty
guideline, the eligibility agency shall disregard earned income
of the named relative for six months to determine eligibility for
1931 Family Medicaid.  Before the end of the sixth month, the
eligibility agency shall conduct a review of the household's
earned income.  If the earned income exceeds 185% of the
federal poverty guideline, the household is eligible to receive
Transitional Medicaid under the provisions of Rule R414-303
as long as it meets all other criteria.

(11)  After the first six months of disregarding earned
income, if the average monthly earned income of the household
does not exceed 185% of the federal poverty guideline for a
household of the same size, the eligibility agency shall continue
to disregard earned income for an additional six months to
determine eligibility for 1931 Family Medicaid.  In the 12th
month of receiving the income disregard, if the household
continues to have earned income, the household is eligible to
receive Transitional Medicaid under the provisions of Rule
R414-303 as long as it meets all other criteria.

(12)  The eligibility agency may not count as earned
income any credit or refund that an individual receives under the
provisions of Section 1001 of the American Recovery and
Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115,
referred to as the Making Work Pay credit.

R414-304-8.  Aged, Blind and Disabled Non-Institutional
Medicaid and Family Non-Institutional Medicaid Income
Deductions.

(1)  The Department shall apply the financial
methodologies required by 42 CFR 435.601, and the deductions
defined in 42 CFR 435.831, 2010 ed., which are incorporated
by reference.

(2)  For aged, blind and disabled individuals eligible under
42 CFR 435.301(b)(2)(iii), (iv), and (v), described more fully in
42 CFR 435.320, .322 and .324, the eligibility agency shall
deduct from income an amount equal to the difference between
100% of the federal poverty guideline and the current BMS
income standard for the applicable household size to determine
the spenddown amount.

(3)  To determine eligibility for and the amount of a
spenddown under medically needy programs, the eligibility
agency shall deduct from income health insurance premiums the
client or a financially responsible family member pays providing
coverage for the client or any family members living with the
client in the month of payment.  The eligibility agency shall also
deduct from income the amount of a health insurance premium
the month it is due when the Department pays the premium on
behalf of the client as authorized by Section 1905(a) of Title
XIX of the Compilation of the Social Security Laws, except no
deduction is allowed for Medicare premiums that the
Department pays for or reimburses to recipients.

(a)  The eligibility agency shall deduct the entire payment
in the month it is due and may not prorate the amount.

(b)  The eligibility agency may not deduct health insurance
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premiums to determine eligibility for the poverty-related
medical assistance programs or Family Medicaid coverage under
Section 1931 of the Compilation of the Social Security Laws.

(4)  To determine the spenddown under medically needy
programs, the eligibility agency shall deduct from income health
insurance premiums that the client or a financially responsible
family member pays in the application month or during the
three-month retroactive period.  The eligibility agency shall
allow the deduction either in the month paid or in any month
after the month paid to the extent the full amount was not
deducted in the month paid, but only through the month of
application.

(5)  To determine eligibility for medically needy coverage
groups, the eligibility agency shall deduct from income
medically necessary expenses that the client verifies only if the
expenses meet all of the following conditions:

(a)  The medical service was received by the client, a
client's spouse, a parent of a dependent client, a dependent
sibling of a dependent client, a deceased spouse, or a deceased
dependent child;

(b)  Medicaid does not cover the medical bill and it is not
payable by a third party;

(c)  The medical bill remains unpaid or the client receives
and pays for the medical service during the month of application
or during the three-month timeperiod immediately preceding the
date of application.  The date that the medical service is
provided on an unpaid expense is irrelevant if the client still
owes the provider for the service.  Bills for services that the
client receives and pays for during the application month or the
three-month time-period preceding the date of application can
be used as deductions only through the month of application.

(6)  The eligibility agency may not allow a medical expense
as a deduction more than once.

(7)  The eligibility agency may only allow as an income
deduction a medical expense for a medically necessary service.
The eligibility agency shall determine whether the service is
medically necessary.

(8)  The eligibility agency shall deduct medical expenses in
the order required by 42 CFR 435.831(h)(1).  When expenses
have the same priority, the eligibility agency shall deduct paid
expenses before unpaid expenses.

(9)  A client who pays a cash spenddown may present proof
of medical expenses paid during the coverage month and request
a refund of spenddown paid up to the amount of bills paid by
the client.  The following criteria apply:

(a)  Expenses for which a refund can be made include
medically necessary expenses not covered by Medicaid or any
third party, co-payments required for prescription drugs covered
under a Medicare Part D plan, and co-payments or co-insurance
amounts for Medicaid-covered services as required under the
Utah Medicaid State Plan;

(b)  The expense must be for a service that the client
receives during the benefit month;

(c)  The Department may not refund any portion of any
medical expense that the client uses to meet a Medicaid
spenddown when the client assumes responsibility to pay that
expense;

(d)  A refund cannot exceed the actual cash spenddown
amount paid by the client;

(e)  The Department may not refund spenddown amounts
that a client pays based on unpaid medical expenses for services
that the client receives during the benefit month.  The client may
present to the eligibility agency any unpaid bills for non-
Medicaid-covered services that the client receives during the
coverage month.  The client may use the unpaid bills to meet or
reduce the spenddown that the client owes for a future month of
Medicaid coverage to the extent that the bills remain unpaid at
the beginning of the future month;

(f)  The Department shall reduce the refund amount by the

amount of any unpaid obligation that the client owes the
Department.

(10)  For poverty-related medical assistance, an individual
or household is ineligible if countable income exceeds the
applicable income limit.  The eligibility agency may not deduct
medical costs from income to determine eligibility for poverty-
related medical assistance programs.  An individual may not pay
the difference between countable income and the applicable
income limit to become eligible for poverty-related medical
assistance programs.

(11)  When a client must meet a spenddown to become
eligible for a medically needy program, the client must sign a
statement that says:

(a)  the eligibility agency told the client how spenddown
can be met;

(b)  the client expects his or her medical expenses to
exceed the spenddown amount;

(c)  whether the client intends to pay cash or use medical
expenses to meet the spenddown; and

(d)  that the eligibility agency told the client that the
Medicaid provider may not use the provider's funds to pay the
client's spenddown and that the provider may not loan the client
money for the client to pay the spenddown.

(12)  A client may meet the spenddown by paying the
eligibility agency the amount with cash or check, or by
providing proof to the eligibility agency of medical expenses
that the client owes equal to the spenddown amount.

(a)  The client may elect to deduct from countable income
unpaid medical expenses for services that the client receives in
non-Medicaid covered months to meet or reduce the
spenddown.

(b)  Expenses must meet the criteria for allowable medical
expenses.

(c)  Expenses may not be payable by Medicaid or a third
party.

(d)  For each benefit month, the client may choose to
change the method of meeting spenddown by either presenting
proof of allowable medical expenses to the eligibility agency or
by presenting a cash or check payment to the eligibility agency
equal to the spenddown amount.

(13)  The eligibility agency may not accept spenddown
payments from a Medicaid provider if the source of the funds is
the Medicaid provider's own funds.  In addition, the eligibility
agency may not accept spenddown payments from a client if a
Medicaid provider loans funds to the client to make a
spenddown payment.

(14)  The eligibility agency may only deduct the amount of
prepaid medical expenses that equals the cost of services in a
given month.  The eligibility agency may not deduct from
income any payments that a client makes for medical services in
a month before the client receives the services.

(15)  For non-institutional Medicaid programs, the
eligibility agency may only deduct medically necessary
expenses.  The Department determines whether services for
institutional care are medically necessary.

(16)  The eligibility agency may not require a client to pay
a spenddown of less than $1.

(17)  Medical costs that a client incurs in a benefit month
may not be used to meet spenddown when the client is enrolled
in a Medicaid health plan.  Bills for mental health services that
a client incurs in a benefit month may not be used to meet
spenddown if Medicaid contracts with a single mental health
provider to provide mental health services to all recipients in the
client's county of residence.  Bills for mental health services that
a client receives in a retroactive or application month that a
client pays may be used to meet spenddown only if the
Medicaid-contracted mental health provider does not provide
the services.



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 183

R414-304-9.  Medicaid Work Incentive Program Income
Deductions.

(1)  To determine eligibility for the MWI program, the
eligibility agency shall deduct the following amounts from
income to determine countable income that is compared to
250% of the federal poverty guideline:

(a)  $20 from unearned income.  If there is less than $20 in
unearned income, the eligibility agency shall deduct the balance
of the $20 from earned income;

(b)  Impairment-related work expenses;
(c)  $65 plus 1/2 of the remaining earned income;
(d)  A current year loss from a self-employment business

can be deducted only from other earned income.
(2)  For the MWI program, an individual or household is

ineligible if countable income exceeds the applicable income
limit.  The eligibility agency may not deduct health insurance
premiums and medical costs from income before comparing
countable income to the applicable limit.

(3)  The eligibility agency shall deduct from countable
income the amount of health insurance premiums paid by the
MWI-eligible individual or a financially responsible household
member, to purchase health insurance for himself or other
family members in the household before determining the MWI
buy-in premium.

(4)  An eligible individual may meet the MWI buy-in
premium with cash, check or money order payable to the
eligibility agency.  The client may not meet the MWI premium
with medical expenses.

(5)  The eligibility agency may not require a client to pay
a MWI buy-in premium of less than $1.

R414-304-10.  Aged, Blind and Disabled Institutional
Medicaid and Family Institutional Medicaid Income
Deductions.

(1)  The Department applies the financial methodologies
required by 42 CFR 435.601 and the deductions defined in 42
CFR 435.725, 435.726, and 435.832, 2010 ed., which are
incorporated by reference.  The Department applies Subsections
1902(r)(1) and 1924(d) of the Compilation of the Social
Security Laws, in effect January 1, 2011, which are incorporated
by reference.

(2)  Health insurance premiums:
(a)  For institutionalized and waiver eligible clients, the

eligibility agency shall deduct from income health insurance
premiums only for the institutionalized or waiver eligible client
and only if paid with the institutionalized or waiver eligible
client's funds.  The eligibility agency shall deduct health
insurance premiums in the month they are due the payment.  The
eligibility agency shall deduct the amount of a health insurance
premium for the month it is due if the Department is paying the
premium on behalf of the client as authorized by Section
1905(a) of Title XIX of the Social Security Act, except no
deduction is allowed for Medicare premiums that the
Department pays for or reimburses to recipients.

(b)  The eligibility agency shall deduct from income the
portion of a combined premium, attributable to the
institutionalized or waiver-eligible client if the combined
premium includes a spouse or dependent family member and is
paid from the funds of the institutionalized or waiver-eligible
client.

(3)  The eligibility agency may only deduct medical
expenses from income under the following conditions:

(a)  the client receives the medical service;
(b)  Medicaid or a third party will not pay the medical bill;
(c)  a paid medical bill can only be deducted through the

month of payment.  No portion of any paid bill can be deducted
after the month of payment.

(4)  To determine the cost of care contribution for long-
term care services, the eligibility agency may not deduct medical

or remedial care expenses that the Department is prohibited
from paying when the client incurs the expenses for the transfer
of assets for less than fair market value.  The eligibility agency
may not deduct medical or remedial care expenses that the
Department is prohibited from paying under Section 6014 of the
Deficit Reduction Act of 2005, Pub. L. No. 109 171, 120 Stat.
4, when the equity value of the individual's home exceeds the
limit set by law.  The eligibility agency may not deduct the
expenses during or after the month that the client receives the
services even when the expenses remain unpaid.

(5)  The eligibility agency may not allow a medical expense
as an income deduction more than once.

(6)  The eligibility agency may only allow as an income
deduction a medical expense for a medically necessary service.
The eligibility agency shall determine whether the service is
medically necessary.

(7)  The eligibility agency may only deduct the amount of
prepaid medical expenses that equals the cost of services in a
given month.  The eligibility agency may not deduct from
income any payments that a client makes for medical services in
a month before the client receives the services.

(8)  When a client must meet a spenddown to become
eligible for a medically needy program or receive Medicaid
under a home and community based care waiver, the client must
sign a statement that says:

(a)  the eligibility agency told the client how spenddown
can be met;

(b)  the client expects his or her medical expenses to
exceed the spenddown amount;

(c)  whether the client intends to pay cash or use medical
expenses to meet the spenddown; and

(d)  that the eligibility agency told the client that the
Medicaid provider may not use the provider's funds to pay the
client's spenddown and that the provider may not loan the client
money for the client to pay the spenddown.

(9)  A client may meet the spenddown by paying the
eligibility agency the amount with cash or check, or by
providing proof to the eligibility agency of medical expenses
that the client owes equal to the spenddown amount.

(a)  The client may elect to deduct from countable income
unpaid medical expenses for services that the client receives in
non-Medicaid covered months to meet or reduce the
spenddown.

(b)  Expenses must meet the criteria for allowable medical
expenses.

(c)  Expenses may not be payable by Medicaid or a third
party.

(d)  For each benefit month, the client may choose to
change the method of meeting spenddown by either presenting
proof of allowable medical expenses to the eligibility agency or
by presenting a cash or check payment to the eligibility agency
equal to the spenddown amount.

(10)  The eligibility agency may not accept spenddown
payments from a Medicaid provider if the source of the funds is
the Medicaid provider's own funds.  In addition, the eligibility
agency may not accept spenddown payments from a client if a
Medicaid provider loans funds to the client to make a
spenddown payment.

(11)  The eligibility agency shall require institutionalized
clients to pay all countable income remaining after allowable
income deductions to the institution in which they reside as their
cost of care contribution.

(12)  A client who pays a cash spenddown or a liability
amount to the medical facility in which he resides, may present
proof of medical expenses paid during the coverage month and
request a refund of spenddown or liability paid up to the amount
of bills.  The following criteria applies:

(a)  Expenses for which a refund can be made include
medically necessary medical expenses not covered by Medicaid
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or any third party, co-payments required for prescription drugs
covered under a Medicare Part D plan, and co-payments or co-
insurance amounts for Medicaid-covered services as required
under the Utah Medicaid State Plan;

(b)  The expense must be for a service that the client
receives during the benefit month;

(c)  The eligibility agency may not refund any portion of
any medical expense that the client uses to meet a Medicaid
spenddown or to reduce his liability to the institution when the
client assumes that payment responsibility;

(d)  A refund cannot exceed the actual cash spenddown or
liability amount paid by the client;

(e)  The eligibility agency may not refund spenddown or
liability amounts paid by a client based on unpaid medical
expenses for services that the client receives during the benefit
month.  The client may present to the eligibility agency any
unpaid bills for non-Medicaid-covered services that the client
receives during the coverage month.  The client may use these
unpaid bills to meet or reduce the spenddown that the client
owes for a future month of Medicaid coverage to the extent that
the bills remain unpaid at the beginning of the future month;

(f)  The Department shall reduce a refund by the amount of
any unpaid obligation that the client owes the Department.

(13)  The eligibility agency shall deduct a personal needs
allowance for residents of medical institutions equal to $45.

(14)  When a doctor verifies that a single person or a
person whose spouse resides in a medical institution is expected
to return home within six months of entering a medical
institution or nursing home, the eligibility agency shall deduct
a personal needs allowance equal to the current Medicaid
Income Limit (BMS) for one person defined in Subsection
R414-304-12(6), for up to six months to maintain the
individual's community residence.

(15)  Except for an individual who is eligible for the
Personal Assistance Waiver, an individual who receives
assistance under the terms of a home and community-based
services waiver is eligible to receive a deduction for a non-
institutionalized, non-waiver-eligible spouse and dependent
family member.  The Department applies the provisions of
Section 1924(d) of the Compilation of Social Security Laws, or
the provisions of 42 U.S.C. 435.726 or 435.832 to determine the
deduction for a spouse and family members.

(16)  A client is not eligible for Medicaid coverage if
medical costs are not at least equal to the contribution required
towards the cost of care.

(17)  Medical costs that a client incurs in a benefit month
may not be used to meet spenddown when the client is enrolled
in a Medicaid health plan.  Bills for mental health services that
a client incurs in a benefit month may not be used to meet
spenddown if Medicaid contracts with a single mental health
provider to provide mental health services to all recipients in the
client's county of residence.  Bills for mental health services that
a client receives in a retroactive or application month that a
client pays may be used to meet spenddown only if the
Medicaid-contracted mental health provider does not provide
the services.

R414-304-11.  Budgeting.
(1)  The Department adopts 42 CFR 435.601 and 435.640,

2010 ed., which are incorporated by reference.  The Department
also adopts 45 CFR 233.20(a)(3)(iii), 233.31, and 233.33, 2010
ed., which are incorporated by reference.

(2)  The eligibility agency shall do prospective budgeting
on a monthly basis.

(3)  A best estimate of income based on the best available
information is considered an accurate reflection of client income
in that month.

(4)  The eligibility agency shall use the best estimate of
income to be received or made available to the client in a month

to determine eligibility and spenddown.
(5)  Methods of determining the best estimate are income

averaging, income anticipating, and income annualizing.
(6)  The eligibility agency shall count income in the

following manner:
(a)  For QMB, SLMB, QI-1, MWI program, and aged,

blind, disabled, and Institutional Medicaid income is counted as
it is received.  Income that is received weekly or every other
week is not factored;

(b)  For Family Medicaid programs, income that is received
weekly or every other week is factored.

(7)  Lump sums are income in the month received.  Any
amount of a lump sum remaining after the end of the month of
receipt is a resource, unless otherwise excluded under statute or
regulation.  Lump sum payments can be earned or unearned
income.

(8)  Income paid out under a contract is prorated to
determine the countable income for each month.  The prorated
amount is used instead of actual income that a client receives to
determine countable income for a month.  If the income will be
received in fewer months than the contract covers, the income
is prorated over the period of the contract.  If received in more
months than the contract covers, the income is prorated over the
period of time in which the money is received.  The prorated
amount of income determined for each month is the amount
used to determine eligibility.

(9)  To determine the average monthly income for farm and
self-employment income, the eligibility agency shall determine
the annual income earned during one or more past years, or
other applicable time period, and factors in any current changes
in expected income for future months. Less than one year's
worth of income may be used if this income has recently begun,
or a change occurs making past information unrepresentative of
future income.  The monthly average income is adjusted during
the year when information about changes or expected changes
is received by the eligibility agency.

(10)  Countable educational income that a client receives
other than monthly income is prorated to determine the monthly
countable income.  This is done by dividing the total amount by
the number of calendar months that classes are in session.

(11)  Income from Indian trust accounts not exempt by
federal law is prorated to determine the monthly countable
income when the income varies from month to month, or it is
received less often than monthly.  This is done by dividing the
total amount by the number of months it covers.

(12)  Eligibility for retroactive assistance is based on the
income received in the month for which retroactive coverage is
sought.  When income is being prorated or annualized, then the
monthly countable income determined using this method is used
for the months in the retroactive period, except when the income
was not being received during, and was not intended to cover
those specific months in the retroactive period.  Income is
factored for retroactive months.

R414-304-12.  Income Standards.
(1)  The Department adopts Subsections 1902(a)(10)(E),

1902(l), 1902(m), 1903(f), and 1905(p) of the Compilation of
the Social Security Laws, in effect January 1, 2011, which are
incorporated by reference.

(2)  The eligibility agency shall calculate the aged and
disabled poverty-related Medicaid income standard as 100% of
the federal non-farm poverty guideline.  If an aged or disabled
person's income exceeds this amount, the current Medicaid
Income Standards (BMS) apply unless the disabled individual
or a disabled aged individual has earned income.  In that case,
the income standards of the MWI program apply.

(3)  The income standard for the MWI for disabled
individuals with earned income is equal to 250% of the federal
poverty guideline for a family of the size involved.  If income
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exceeds this amount, the current Medicaid Income Standards
(BMS) apply.

(a)  The eligibility agency shall charge a MWI buy-in
premium for the MWI program when the countable income of
the eligible individual's or the couple's income exceeds 100% of
the federal poverty guideline for the Aged and Disabled 100%
poverty-related coverage group.  When the eligible individual is
a minor child, the eligibility agency shall charge a MWI buy-in
premium when the child's countable income, including income
deemed from parents, exceeds 100% of the federal poverty
guideline for a one-person household.

(b)  The premium is equal to 5% of income when income
is over 100% but not more than 110% of the federal poverty
guideline, 10% of income when income is over 110% but not
over 120% of the federal poverty guideline, or 15% of income
when income is over 120% of the federal poverty guideline.
The premium is calculated using only the eligible individual's or
eligible couple's countable income multiplied by the applicable
percentage.

(4)  The income limit for pregnant women, and children
under one year of age, is equal to 133% of the federal poverty
guideline for a family of the size involved.  If income exceeds
this amount, the current Medicaid Income Standards (BMS)
apply.

(5)  The current Medicaid Income Standards (BMS) are as
follows:

TABLE

Household Size     Medicaid Income Standard (BMS)

    1                       382
    2                       468
    3                       583
    4                       683
    5                       777
    6                       857
    7                       897
    8                       938
    9                       982
   10                     1,023
   11                     1,066
   12                     1,108
   13                     1,150
   14                     1,192
   15                     1,236
   16                     1,277
   17                     1,320
   18                     1,364

R414-304-13.  Aged, Blind and Disabled Medicaid, Medicaid
Work Incentive, QMB, SLMB, and QI-1 Filing Unit.

(1)  The Department adopts 42 CFR 435.601 and 435.602,
2010 ed., which are incorporated by reference.  The Department
adopts Subsections 1902(l)(1), (2), and (3), 1902(m)(1) and (2),
and 1905(p) of the Compilation of the Social Security Laws, in
effect January 1, 2011, which are incorporated by reference.

(2)  The eligibility agency shall count the following
individuals in the BMS for aged, blind and disabled Medicaid:

(a)  the client;
(b)  a spouse who lives in the same home, if the spouse is

eligible for aged, blind and disabled Medicaid, and is included
in the coverage;

(c)  a spouse who lives in the same home, if the spouse has
deemed income above the allocation for a spouse.

(3)  The eligibility agency shall count the following
individuals in the household size for the 100% of poverty aged
or disabled Medicaid program:

(a)  the client;
(b)  a spouse who lives in the same home, if the spouse is

aged, blind, or disabled, regardless of the type of income the
spouse receives, or whether the spouse is included in the
coverage;

(c)  a spouse who lives in the same home, if the spouse is

not aged, blind or disabled, but has deemed income above the
allocation for a spouse.

(4)  The eligibility agency shall count the following
individuals in the household size for a QMB, SLMB, or QI-1
case:

(a)  the client;
(b)  a spouse living in the same home who receives Part A

Medicare or is Aged, Blind, or Disabled, regardless of whether
the spouse has any deemed income or whether the spouse is
included in the coverage;

(c)  a spouse living in the same home who does not receive
Part A Medicare and is not Aged, Blind, or Disabled, if the
spouse has deemed income above the allocation for a spouse.

(5)  The eligibility agency shall count the following
individuals in the household size for the MWI program:

(a)  the client;
(b)  a spouse living in the same home;
(c)  parents living with a minor child;
(d)  children who are under the age of 18;
(e)  children who are 18, 19, or 20 years of age if they are

in school full-time.
(6)  Eligibility for aged, blind and disabled non-

institutional Medicaid and the spenddown, if any; aged and
disabled 100% poverty-related Medicaid; and QMB, SLMB,
and QI-1 programs is based on the income of the following
individuals:

(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse who is living with the client.  Income of the

spouse is counted based on R414-304-3;
(d)  an alien client's sponsor, and the spouse of the sponsor,

if any.
(7)  Eligibility for the MWI program is based on income of

the following individuals:
(a)  the client;
(b)  parents living with the minor client;
(c)  a spouse who is living with the client;
(d)  an alien client's sponsor, and the spouse of the sponsor,

if any.
(8)  If a person is included in the BMS, it means that the

eligibility agency shall count that family member as part of the
household and also count his income and resources to determine
eligibility for the household, whether or not that family member
receives medical assistance.

(9)  If a person is included in the household size, it means
that the eligibility agency shall count that family member as part
of the household to determine what income limit applies,
regardless of whether the agency counts that family member's
income or whether that family member receives medical
assistance.

R414-304-14.  Family Medicaid Filing Unit.
(1)  The Department adopts 42 CFR 435.601 and 435.602,

2010 ed., 45 CFR 206.10(a)(1)(iii), 233.20(a)(1) and
233.20(a)(3)(vi), 2010 ed., which are incorporated by reference.

(2)  For Family Medicaid programs, if a household
includes individuals who meet the U.S. citizen or qualified alien
status requirements and family members who do not meet U.S.
citizen or qualified alien status requirements, the eligibility
agency shall include the ineligible alien family members in the
household size to determine the applicable income limit for the
eligible family members.  The ineligible alien family members
may not receive regular Medicaid coverage, but may be able to
qualify for Medicaid that covers emergency services only under
other provisions of Medicaid law.

(3)  Except for determinations under 1931 Family
Medicaid, the eligibility agency may exclude any
unemancipated minor child from the Medicaid coverage group,
and may exclude an ineligible alien child from the household
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size at the request of the named relative who is responsible for
the children.  An excluded child is considered an ineligible child
and is not counted as part of the household size to determine
what income limit is applicable to the family.  The eligibility
agency may not consider income and resources of an excluded
child to determine eligibility or spenddown.

(4)  The eligibility agency may not use a grandparent's
income to determine eligibility or spenddown for a minor child
and may not count the grandparent in the household size.
Nevertheless, the eligibility agency shall count as income any
cash that a grandparent donates to a minor child or to the parent
of a minor child.

(5)  Except for determinations under 1931 Family
Medicaid, if anyone in the household is pregnant, the eligibility
agency shall include the unborn child in the household size.  If
a medical authority confirms that a pregnant woman will have
more than one child, the eligibility agency shall include all of
the unborn children in that household.

(6)  If the parents voluntarily place a child in foster care
and in the custody of a state agency, the eligibility agency shall
include the parents in the household size.

(7)  The eligibility agency may not include parents in the
household size who have relinquished their parental rights.

(8)  If a court order places a child in the custody of the state
and the state temporarily places the child in an institution, the
eligibility agency may not include the parents in the household
size.

(9)  If the eligibility agency includes or counts a person in
the household size, that family member is counted as part of the
household and his income and resources are counted to
determine eligibility for the household, whether or not that
family member receives medical assistance.  The household size
determines which BMS income level or, in the case of poverty-
related programs, which poverty guideline income level applies
to determine eligibility for the client or family.

R414-304-15.  Aged, Blind and Disabled Institutional and
Waiver Medicaid and Family Institutional Medicaid Filing
Unit.

(1)  For aged, blind and disabled institutional, and home
and community-based waiver Medicaid, the eligibility agency
may not use income of the client's parents or the client's spouse
to determine eligibility and the contribution to cost of care,
which may be referred to as a spenddown.

(2)  For Family institutional, and home and community-
based waiver Medicaid programs, the Department adopts 45
CFR 206.10(a)(1)(vii), 2010 ed., which is incorporated by
reference.

(3)  The eligibility agency shall determine eligibility and
the contribution to cost of care, which may be referred to as a
spenddown, using the income of the client and the income
deemed from an alien's sponsor, and the sponsor's spouse, if
any, when the sponsor has signed an Affidavit of Support
pursuant to Section 213A of the Immigration and Nationality
Act after December 18, 1997.  The eligibility agency shall end
sponsor deeming when the alien becomes a naturalized U.S.
citizen, or has worked 40 qualifying quarters as defined under
Title II of the Social Security Act or can be credited with 40
qualifying work quarters.  After December 31, 1996, a creditable
qualifying work quarter is one during which the alien did not
receive any federal means-tested public benefit.

KEY:  financial disclosures, income, budgeting
June 16, 2011 26-18-3
Notice of Continuation January 23, 2013



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 187

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-305.  Resources.
R414-305-1.  Purpose and Authority.

This rule is established under the authority of Section 26-
18-3 and establishes the resource provisions for Medicaid
eligibility.

R414-305-2.  Definitions.
(1)  The definitions in R414-1 and R414-301 apply to this

rule.
(2)  The following definitions apply in this rule:
(a)  "Burial plot" means a burial space and any item related

to repositories customarily used for the remains of any deceased
member of the household.  This includes caskets, concrete
vaults, urns, crypts, grave markers, and the cost of opening and
closing a grave site.

(b)  "Department" means the Utah Department of Health.
(c)  "Eligibility agency" means the Department of

Workforce Services that determines eligibility for Medicaid
under contract with the Department.

(d)  "Penalty period" means a period of time during which
a person is not eligible for Medicaid services for institutional
care or services provided under a home and community-based
waiver due to a transfer of assets for less than fair market value.

(e)  "Transfer" in regard to assets means a person has
disposed of assets for less than fair market value.

R414-305-3.  Aged, Blind and Disabled Non-Institutional and
Institutional Medicaid Resource Provisions.

(1)  To determine resource eligibility of an individual on
the basis of being aged, blind or disabled, the Department
incorporates by reference 42 CFR 435.840, 435.845, 2010 ed.,
and 20 CFR 416.1201, 416.1202, 416.1205 through 416.1224,
416.1229 through 416.1239, and 416.1247 through 416.1250,
2010 ed.  The Department incorporates by reference Section
1917(d), (e), (f) and (g) of the Compilation of the Social
Security Laws in effect January 1, 2011.  The eligibility agency
may not count as an available resource any assets that are
prohibited under other federal laws from being counted as a
resource to determine eligibility for federally-funded medical
assistance programs.  In addition, the eligibility agency applies
the following rules.

(2)  A resource is available when the individual owns it or
has the legal right to sell or dispose of the resource for the
individual's own benefit.

(3)  Except for the Medicaid Work Incentive Program, the
resource limit for aged, blind or disabled Medicaid is $2,000 for
a one-person household and $3,000 for a two-person household.

(4)  For an individual who meets the criteria for the
Medicaid Work Incentive Program, the resource limit is
$15,000.  This limit applies whether the household size is one
or more than one.

(5)  The eligibility agency shall base non-institutional and
institutional Medicaid eligibility on all available resources
owned by the individual, or considered available to the
individual from a spouse or parent.  The eligibility agency may
not grant eligibility based upon the individual's intent to or
action of disposing of non-liquid resources as described in 20
CFR 416.1240, 2010 ed., unless Social Security is excluding the
resources for an SSI recipient while the recipient takes steps to
dispose of the excess resources.

(6)  The eligibility agency may not count any resource or
the interest from a resource held within the rules of the Uniform
Transfers to Minors Act.  Any money from the resource that is
given to the child as unearned income is a countable resource
that begins the month after the child receives it.

(7)  The eligibility agency shall count the resources of a
ward that are controlled by a legal guardian as the ward's

resources.
(8)  The eligibility agency may not count lump sum

payments that an individual receives on a sales contract for the
sale of an exempt home if the entire proceeds are used to
purchase a new exempt home within three calendar months of
when the property is sold.  The eligibility agency shall grant the
individual one three-month extension if more than three months
is needed to complete the actual purchase.  Proceeds are defined
as all payments made on the principal of the contract.  Proceeds
do not include interest earned on the principal.

(9)  If a resource is available, but a legal impediment exists,
the eligibility agency may not count the resource until it
becomes available.  The individual must take appropriate steps
to make the resource available unless one of the following
conditions as determined by a person with established expertise
relevant to the resource exists:

(a)  Reasonable action does not allow the resource to
become available; and

(b)  The cost of making the resource available exceeds its
value.

(10)  Water rights attached to the home and the lot on
which the home sits are exempt as long as the home is the
individual's principal place of residence.

(11)  For an institutionalized individual, the eligibility
agency may not consider a home or life estate to be an exempt
resource.

(12)  To determine eligibility for nursing facility or other
long-term care services, the eligibility agency shall exclude the
value of the individual's principal home or life estate from
countable resources if one of the following conditions is met:

(i)  the individual intends to return to the home;
(ii)  the individual's spouse resides in the home;
(iii)  the individual's child who is under the age of 21, or

who is blind or disabled resides in the home; or
(iv)  a reliant relative of the individual resides in the home.
(13)  Even if the conditions in Subsection R414-305-3(12)

are met, an individual is ineligible to receive nursing facility
services or other long-term care services if the full equity value
of the individual's home or life estate exceeds $500,000, or
increased value according to the provisions of 42 U.S.C.
1396p(f)(1)(C) unless the individual's spouse, or the individual's
child who is under the age of 21 or is blind or permanently
disabled lawfully resides in the home.  The individual may only
qualify for Medicaid to cover ancillary services.

(14)  For A, B and D Medicaid, the eligibility agency may
not count up to $6,000 of equity value of non-business property
used to produce goods or services essential to home use daily
activities.

(15)  The eligibility agency may retroactively designate for
burial a previously unreported resource that meets the criteria
for burial funds found in 20 CFR 416.1231, and thereby exempt
the resource effective the first day of the month in which it was
designated for burial or intended for burial.  The eligibility
agency may not exempt the funds more than two years
retroactively before the date of application.  The eligibility
agency shall treat the resources as funds set aside for burial and
the amount exempted cannot exceed the limit established for the
SSI program.

(16)  One vehicle is exempt if it is used for regular
transportation needs of the individual or a household member.

(17)  The eligibility agency may not count resources of an
SSI recipient who has a plan for achieving self-support
approved by the Social Security Administration when the
resources are set aside under the plan to purchase work-related
equipment or meet self-support goals.

(18)  The eligibility agency may not count an irrevocable
burial trust as a resource.  Nevertheless, if the owner is
institutionalized or on home and community-based waiver
Medicaid, the value of the trust, which exceeds $7,000, is
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considered a transferred resource.
(19)  The eligibility agency may not count business

resources that are required for employment or self-employment.
(20)  For the Medicaid Work Incentive Program, the

eligibility agency may not count the following additional
resources of the eligible individual:

(a)  Retirement funds held in an employer or union pension
plan, retirement plan or account, including 401(k) plans, or an
Individual Retirement Account, even if the funds are available
to the individual.

(b)  A second vehicle when it is used by a spouse or child
of the eligible individual living in the household to get to work.

(21)  After qualifying for the Medicaid Work Incentive
Program, the eligibility agency may not count the resources
described in Subsection R414-305-3(20) to allow the individual
to qualify for other Medicaid programs for the aged, blind or
disabled, and not solely the Medicaid Work Incentive, even if
the individual ceases to have earned income or no longer meets
the criteria for the Work Incentive Program.

(22)  Assets of an alien's sponsor, and the sponsor's spouse,
if any, when the sponsor has signed an Affidavit of Support
pursuant to Section 213A of the Immigration and Nationality
Act after December 18, 1997, are considered available to the
alien.  The eligibility agency shall stop counting assets from a
sponsor when the alien becomes a naturalized United States
(U.S.) citizen, or has worked 40 qualifying quarters as defined
under Title II of the Social Security Act or can be credited with
40 qualifying work quarters.  After December 31, 1996, a
creditable qualifying work quarter is one during which the alien
did not receive any federal means-tested public benefit.

(23)  The eligibility agency shall not consider a sponsor's
assets as being available to applicants who are eligible for
Medicaid for emergency services only.

(24)  The eligibility agency may not count as a resource any
federal tax refund and refundable credit that an individual
receives between April 1, 2011, and December 31, 2012,
pursuant to the Tax Relief Unemployment Insurance
Reauthorization and Job Creation Act of 2010, Pub. L. No. 111
312, 124, Stat 3296.  During that time period, the eligibility
agency may not count state tax refunds as a resource for 12
months after the month of receipt.

(25)  The eligibility agency may not count the following
resources that an individual receives after December 31, 2012:

(a)  Amounts that an individual receives as a result of the
Making Work Pay credit defined in Section 1001 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115 for two months after the month of receipt;

(b)  Amounts that an individual retains from the economic
recovery payments defined in Section 2201 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5,
123 Stat. 115 for nine months after the month of receipt;

(c)  Tax credits described in 20 CFR 416.1235 that relate
to child tax credits and earned income tax credits for nine
months after the month of receipt;

(d)  Amounts that an individual retains from the tax credit
allowed to certain government employees as defined in Section
2202 of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111 5, 123 Stat. 115 for two months after the month
of receipt.

(26)  The eligibility agency may not count as a resource, for
one year after the date of receipt, any payments that an
individual receives under the Individual Indian Money Account
Litigation Settlement under the Claims Resolution Act of 2010,
Pub. L. No. 111 291, 124 Stat. 3064.

(27)  The eligibility agency may not count the following as
countable resources:

(a)  The value of any reduction in Consolidated Omnibus
Budget Reconciliation Act (COBRA) premiums provided to an
individual under Section 3001 of the American Recovery and

Reinvestment Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.
(b)  Certain property and rights of federally-recognized

American Indians including certain tribal lands held in trust
which are located on or near a reservation, or allotted lands
located on a previous reservation; ownership interests in rents,
leases, royalties or usage rights related to natural resources
(including extraction of natural resources); and ownership
interests and usage rights in personal property which has unique
religious, spiritual, traditional or cultural significance, and rights
that support subsistence or traditional lifestyles, as defined in
Section 5006(b)(1) of the American Recovery and Reinvestment
Act of 2009, Pub. L. No. 111 5, 123 Stat. 115.

(28)  The eligibility agency shall count only the portion of
an asset such as a retirement plan that is legally available to an
individual when that asset has been divided between two
divorced spouses pursuant to a qualified domestic relations
order.

(29)  Life estates.
(a)  For non-institutional Medicaid, the eligibility agency

shall count life estates as resources only when a market exists
for the sale of the life estate as established by knowledgeable
sources.

(b)  For Institutional Medicaid, the eligibility agency shall
count life estates even if no market exists for the sale of the life
estate, unless the life estate can be excluded as defined in
Subsection R414-305-3(12).

(c)  The individual may dispute the value of the life estate
by verifying the property value to be less than the established
value or by submitting proof based on the age and life
expectancy of the life estate owner that the value of the life
estate is lower.  The value of a life estate shall be based upon the
age of the individual and the current market value of the
property.

(d)  The following table lists the life estate figure
corresponding to the individual's age.  The eligibility agency
uses this figure to establish the value of a life estate:

TABLE

      Age     Life Estate Figure

      0        .97188
      1        .98988
      2        .99017
      3        .99008
      4        .98981
      5        .98938
      6        .98884
      7        .98822
      8        .98748
      9        .98663
      10       .98565
      11       .98453
      12       .98329
      13       .98198
      14       .98066
      15       .97937
      16       .97815
      17       .97700
      18       .97590
      19       .97480
      20       .97365
      21       .97245
      22       .97120
      23       .96986
      24       .96841
      25       .96678
      26       .96495
      27       .96290
      28       .96062
      29       .95813
      30       .95543
      31       .95254
      32       .94942
      33       .94608
      34       .94250
      35       .93868
      36       .93460
      37       .93026
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      38       .92567
      39       .92083
      40       .91571
      41       .91030
      42       .90457
      43       .89855
      44       .89221
      45       .88558
      46       .87863
      47       .87137
      48       .86374
      49       .85578
      50       .84743
      51       .83674
      52       .82969
      53       .82028
      54       .81054
      55       .80046
      56       .79006
      57       .77931
      58       .76822
      59       .75675
      60       .74491
      61       .73267
      62       .72002
      63       .70696
      64       .69352
      65       .67970
      66       .66551
      67       .65098
      68       .63610
      69       .62086
      70       .60522
      71       .58914
      72       .57261
      73       .55571
      74       .53862
      75       .52149
      76       .50441
      77       .48742
      78       .47049
      79       .45357
      80       .43659
      81       .41967
      82       .40295
      83       .38642
      84       .36998
      85       .35359
      86       .33764
      87       .32262
      88       .30859
      89       .29526
      90       .28221
      91       .26955
      92       .25771
      93       .24692
      94       .23728
      95       .22887
      96       .22181
      97       .21550
      98       .21000
      99       .20486
     100       .19975
     101       .19532
     102       .19054
     103       .18437
     104       .17856
     105       .16962
     106       .15488
     107       .13409
     108       .10068
     109       .04545

R414-305-4.  Family Non-Institutional and Institutional
Medicaid Resource Provisions.

(1)  To determine resource eligibility for an individual for
family-related Medicaid programs, the Department incorporates
by reference 45 CFR 233.20(a)(3)(i)(B)(1), (2), (3), (4), and (6),
and 233.20(a)(3)(vi)(A), 2010 ed.  The Department incorporates
by reference Section 1917(d), (e), (f) and (g), Section 404(h)
and 1613(a)(13) of the Compilation of the Social Security Laws
in effect January 1, 2011.  The eligibility agency may not count
as an available resource retained funds from sources that federal
laws specifically prohibit from being counted as a resource to
determine eligibility for federally-funded medical assistance
programs.  In addition, the eligibility agency shall apply the

following rules.
(2)  A resource is available when the individual owns it or

has the legal right to sell or dispose of the resource for the
individual's own benefit.

(3)  Except for pregnant women who meet the criteria
u n d e r  S e c t i o n s  1 9 0 2 ( a ) ( 1 0 ) ( A ) ( i ) ( I V )  a n d
1902(a)(10)(A)(ii)(IX) of the Social Security Act in effect
January 1, 2011, the resource limit is $2,000 for a one-person
household, $3,000 for a two-person household and $25 for each
additional household member.  For pregnant women defined
above, the resource limit is defined in Section R414-303-11.

(4)  Except for the exclusion for a vehicle, the eligibility
agency shall use the same methodology for treatment of
resources for all medically needy and categorically needy
individuals.

(5)  To determine countable resources for Medicaid
eligibility, the eligibility agency shall consider all available
resources owned by the individual.  The agency may not
consider a resource unavailable based upon the individual's
intent or action of disposing of non-liquid resources.

(6)  The eligibility agency shall count resources of a
household member who has been disqualified from Medicaid
for failure to cooperate with third party liability or duty of
support requirements.

(7)  If a legal guardian, conservator, authorized
representative, or other responsible person controls any
resources of an individual, the eligibility agency shall count the
resources as the individual's.  The arrangement may be formal
or informal.

(8)  If a resource is available, but a legal impediment exists,
the agency may not count the resource until it becomes
available.  The individual must take appropriate steps to make
the resource available unless one of the following conditions
exist:

(a)  Reasonable action does not allow the resource to
become available; and

(b)  The cost of making the resource available exceeds its
value.

(9)  Except for determining countable resources for Family
Medicaid under Section 1931 of the Act, the agency shall
exclude a maximum of $1,500 in equity value of one vehicle.

(10)  The eligibility agency may not count as resources the
value of household goods and personal belongings that are
essential for day-to-day living.  The agency shall count any
single household good or personal belonging with a value that
exceeds $1,000 toward the resource limit.  The agency may not
count as a resource the value of any item that a household
member needs because of the household member's medical or
physical condition.

(11)  The eligibility agency may not count the value of one
wedding ring and one engagement ring as a resource.

(12)  For a non-institutionalized individual, the eligibility
agency may not count the value of a life estate as an available
resource if the life estate is the individual's principal residence.
If the life estate is not the principal residence, the provision in
Subsection R414-305-3(29) shall apply.

(13)  The eligibility agency may not count the resources of
a child who is not counted in the household size to determine
eligibility of other household members.

(14)  For a non-institutionalized individual, the eligibility
agency may not count as a resource, the value of the lot on
which the excluded home stands if the lot does not exceed the
average size of residential lots for the community in which it is
located.  The agency shall count as a resource the value of the
property in excess of an average size lot.  If the individual is
institutionalized, the provisions of Subsections R414-305-3(12),
(13), (14), and (29) shall apply to the individual's home or life
estate.

(15)  The agency may not count as a resource the value of
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water rights attached to an excluded home and lot.
(16)  The eligibility agency may not count any resource or

interest from a resource held within the rules of the Uniform
Transfers to Minors Act.  The agency shall count as a resource
any money that a child receives as unearned income, which the
child retains beyond the month of receipt.

(17)  The eligibility agency may not count lump sum
payments that an individual receives on a sales contract for the
sale of an exempt home if the entire proceeds are used to
purchase a new exempt home within three calendar months of
when the property is sold.  The eligibility agency shall grant the
individual one three-month extension, if more than three months
is needed to complete the actual purchase.  Proceeds are defined
as all payments made on the principal of the contract.  Proceeds
do not include interest earned on the principal.

(18)  The eligibility agency shall count as a resource
retroactive benefits received from the Social Security
Administration and the Railroad Retirement Board for the first
nine months after receipt.

(19)  The eligibility agency shall exclude from resources a
burial and funeral fund or funeral arrangement up to $1,500 for
each household member who is counted in the household size.
Burial and funeral agreements include burial trusts, funeral
plans, and funds set aside expressly for the purposes of burial.
The agency shall separate and clearly designate the burial funds
from the non-burial funds.  The agency may not count as a
resource interest earned on exempt burial funds that is left to
accumulate.  If an individual uses exempt burial funds for some
other purpose, the agency shall count the remaining funds as an
available resource beginning on the date that the funds are
withdrawn.

(20)  Assets of an alien's sponsor, and the sponsor's spouse,
if any, when the sponsor has signed an Affidavit of Support
pursuant to Section 213A of the Immigration and Nationality
Act after December 18, 1997, are considered available to the
alien.  The eligibility agency shall stop counting a sponsor's
assets when the alien becomes a naturalized U.S. citizen, or has
worked 40 qualifying quarters as defined under Title II of the
Social Security Act or can be credited with 40 qualifying work
quarters.  After December 31, 1996, a creditable qualifying work
quarter is one during which the alien did not receive any federal
means-tested public benefit.

(21)  The eligibility agency may not consider a sponsor's
assets as being available to applicants who are eligible for
Medicaid for emergency services only.

(22)  The eligibility agency shall count business resources
that are required for employment or self-employment.  The
agency shall treat non-business, income-producing property in
the same manner as the SSI program as defined in 42 CFR
416.1222.

(23)  For Family Medicaid households who are eligible
under Section 1931 of the Act, the eligibility agency may only
count as a resource either the equity value of one vehicle that
meets the definition of a passenger vehicle as defined in
Subsection 26-18-2(6) or $1,500 of the equity of one vehicle,
whichever provides the greatest disregard for the household.

(24)  For eligibility under Family-related Medicaid
programs, the eligibility agency may not count as a resource
retirement funds held in an employer or union pension plan, a
retirement plan or account including 401(k) plans, and
Individual Retirement Accounts of a disabled parent or disabled
spouse who is not included in the coverage.

(25)  The eligibility agency may not count as a resource any
federal tax refund and refundable credit that an individual
receives between April 1, 2011, and December 31, 2012,
pursuant to the Tax Relief Unemployment Insurance
Reauthorization and Job Creation Act of 2010, Pub. L. No. 111
312, 124, Stat 3296.  During that time period, the eligibility
agency may not count state tax refunds as a resource for 12

months after the month of receipt.
(26)  The eligibility agency may not count the following

resources that an individual receives after December 31, 2012:
(a)  Funds that an individual receives from the Child Tax

credit or the Earned Income Tax credit for nine months after the
month of receipt.  The agency may not count any remaining
funds as a resource in the tenth month after receipt;

(b)  Amounts that an individual receives as a result of the
Making Work Pay credit defined in Section 1001 of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115 for two months after the month of receipt;

(c)  Amounts that an individual retains from the economic
recovery payments defined in Section 2201 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5,
123 Stat. 115 for nine months after the month of receipt;

(d)  Amounts that an individual retains from the tax credit
allowed to certain government employees as defined in Section
2202 of the American Recovery and Reinvestment Act of 2009,
Pub. L. No. 111 5, 123 Stat. 115 for two months after the month
of receipt.

(27)  The eligibility agency may not count as income, for
one year after the date of receipt, any payments that an
individual receives under the Individual Indian Money Account
Litigation Settlement under the Claims Resolution Act of 2010,
Pub. L. No. 111 291, 124 Stat. 3064.

(28)  The eligibility agency may not count as income the
following resources:

(a)  The value of any reduction in COBRA premiums
provided to an individual under Section 3001 of the American
Recovery and Reinvestment Act of 2009, Pub. L. No. 111 5,
123 Stat. 115;

(b)  Certain property and rights of federally-recognized
American Indians including:

(i) certain tribal lands held in trust which are located on or
near a reservation, or allotted lands located on a previous
reservation;

(ii)  ownership interests in rents, leases, royalties or usage
rights related to natural resources (including extraction of
natural resources); and

(iii)  ownership interests and usage rights in personal
property which has unique religious, spiritual, traditional or
cultural significance, and rights that support subsistence or
traditional lifestyles, as defined in Section 5006(b)(1) of the
American Recovery and Reinvestment Act of 2009, Pub. L. No.
111 5, 123 Stat. 115.

(29)  The eligibility agency shall count only the portion of
an asset such as a retirement plan that is legally available to an
individual when that asset has been divided between two
divorced spouses pursuant to a qualified domestic relations
order.

R414-305-5.  Spousal Impoverishment Resource Rules for
Married Institutionalized Individuals.

(1)  The eligibility agency shall apply the provisions of 42
U.S.C. 1396r-5 to determine the value of the total joint
resources of an institutionalized individual and a community
spouse, and the spousal assessed share.

(2)  The resource limit for an institutionalized individual is
$2,000.

(3)  At the request of either the institutionalized individual
or the individual's spouse and upon receipt of relevant
documentation of resources, the eligibility agency shall assess
and document the total value of resources using the
methodology described in Subsection R414-305-5(5) as of the
first continuous period of institutionalization or application for
Medicaid home and community-based waiver services.  The
eligibility agency shall notify the requester of the results of the
assessment.  The agency may not require the individual to apply
for Medicaid or pay a fee for the assessment.
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(4)  The assessment is a computation of the total value of
resources in which the institutionalized individual or the
community spouse has an ownership interest.  The spousal share
is equal to one-half of the total value computed.  The eligibility
agency shall count the resources for the assessment that include
those the couple has on the date that one spouse becomes
institutionalized or applies for Medicaid for home and
community-based waiver services, and the other spouse remains
in the community and is not eligible for Medicaid for home and
community-based waiver services.

(a)  The community spouse's assessed share of resources is
one-half of the total resources.  Nevertheless, the protected
resource allowance for the community spouse may be less than
the assessed share.

(b)  Upon application for Medicaid, the eligibility agency
shall set the protected share of resources for the community
spouse when countable resources equal no more than the
community spouse's protected share as determined under 42
U.S.C. 1396r-5(f) plus the resource limit for the institutionalized
spouse.

(c)  The eligibility agency shall set the community spouse's
protected share of resources at the community spouse's assessed
share of the resources with the following exceptions:

(i)  If the spouse's assessed share of resources is less than
the minimum resource standard, the protected share of resources
is the minimum resource standard;

(ii)  If the spouse's assessed share of resources is more than
the maximum resource standard, the protected share of resources
is the maximum resource standard;

(iii)  The eligibility agency shall use the minimum and
maximum resource standards permitted under 42 U.S.C. 1396r-
5(f) to determine the community spouse's protected share.

(d)  In making a decision to modify the community spouse's
protected share of resources, the eligibility agency shall apply
the income firstprovisions of 42 U.S.C. 1396r-5(d)(6).

(5)  The eligibility agency shall count any resource owned
by the community spouse in excess of the community spouse's
protected share of resources to determine the institutionalized
individual's initial Medicaid eligibility.

(6)  After the eligibility agency establishes eligibility for
the institutionalized spouse, the agency shall allow a protected
period for the couple to either use excess resources, or change
the ownership of resources held jointly or held only in the name
of the institutionalized spouse.

(a)  The protected period continues until the resources held
in the institutionalized spouse's name do not exceed $2,000, or
until the time of the next regularly scheduled eligibility
redetermination, whichever occurs first.

(b)  The institutionalized individual may do the following:
(i)  use resources held in his name for his benefit or for the

benefit of his spouse;
(ii)  transfer resources to the community spouse to bring the

resources held only in the name of the community spouse up to
the amount of the community spouse's protected share of
resources and to bring the resources held only in the name of the
institutionalized spouse down to the Medicaid resource limit; or

(iii)  a combination of both.
(7)  The eligibility agency may not count resources held in

the name of the community spouse as available to the
institutionalized spouse beginning the month after the month in
which the agency establishes eligibility.

(8)  If an individual is otherwise eligible for institutional
Medicaid, the eligibility agency may not count the community
spouse's resources as available to the institutionalized individual
due to an uncooperative spouse or because the spouse cannot be
located if all of the following criteria are met:

(a)  The individual assigns support rights to the agency;
(b)  The individual cannot get medical care without

Medicaid;

(c)  The individual is at risk of death or permanent
disability without institutional care.

R414-305-6.  Treatment of Trusts.
(1)  The eligibility agency shall apply the criteria in Section

1902(k) of the Compilation of the Social Security Laws, 1993
ed., to determine the availability of trusts established before
August 11, 1993.

(a)  A Medicaid qualifying trust is a trust, or similar legal
device, established (other than by will) by an individual (or an
individual's spouse) under which the individual may be the
beneficiary of all or part of the payments from the trust.  The
distribution of payments is determined by one or more trustees
who are permitted to exercise some amount of discretion with
respect to the distribution to the individual.

(b)  The amount of the trust property that is counted as an
available resource to the individual who established the trust (or
whose spouse established the trust) is the maximum amount that
the trustee is permitted to distribute under the terms of the trust
for the individual's benefit.  This amount of property is counted
as available whether or not it is actually disbursed by the trustee
or received by the beneficiary.  It does not matter whether the
trust is irrevocable nor whether it is established for a purpose
other than to qualify for Medicaid.

(c)  Payments made from the available portion of the trust
do not count as income because the available portion of the trust
is counted as a resource.  If payments are made from any portion
of the trust that is not counted as a resource, the payments are
counted as income in the month received.

(2)  Trust for a Disabled Person under Age 65 established
in compliance with 42 U.S.C. 1396p(d)(4)(A).  These trusts are
commonly known as a special needs trust for a disabled person.
Assets held in a trust that comply with the provisions in
Subsection R414-305-6(2) and (4) do not count as available
resources.

(a)  The individual trust beneficiary must meet the
disability criteria found in 42 U.S.C. 1382c(a)(3).  The trust
must be established and assets transferred to the trust before the
disabled individual reaches age 65.

(b)  The trust must be established solely for the benefit of
the disabled individual by a parent, grandparent, legal guardian
of the individual, or the court.

(c)  The trust may only contain the assets of the disabled
individual.  The eligibility agency shall treat any additions to the
trust corpus with assets not belonging to the disabled trust
beneficiary as a gift to the trust beneficiary.  The additions
irrevocably become part of the trust corpus and are subject to all
provisions of Medicaid restrictions that govern special needs
trusts.

(d)  The trust must be irrevocable.  No one may have any
right or power to alter, amend, revoke, or terminate the trust or
any of its terms, except that the trust may include language that
provides that the trust may be amended but only if necessary to
conform with subsequent changes to the requirements of 42
U.S.C. 1396p(d)(4)(A) or synonymous state law.

(e)  The trust cannot be altered or converted from an
individual trust to a "pooled trust" under 42 U.S.C.
1396p(d)(4)(C).

(f)  The trust must terminate upon the death of the disabled
individual or exhaustion of trust corpus and must include
language that specifically provides that upon the death of the
beneficiary or early termination of the trust, whichever occurs
first, the trustees will notify Medicaid and will pay all amounts
remaining in the trust to the State up to the total amount of
medical assistance the State has paid on behalf of the individual.
The trust shall comply fully with this obligation to first repay
the State without requiring the State to take any action except to
establish the amount to be repaid.

(g)  The sole lifetime beneficiary of the trust must be the
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disabled individual, and the Medicaid agency must be the
preferred remainder beneficiary.  Distributions from the trust
during the beneficiary's lifetime may be made only to or for the
benefit of the disabled individual.

(h)  The eligibility agency shall continue to exclude assets
held in the trust from countable resources after the disabled
individual reaches age 65.  Subsequent additions to the trust
other than interest on the corpus after the person turns 65 are not
assets of an individual under age 65 and the agency shall treat
the transfer as a transfer of resources for less than fair market
value, which may create a period of ineligibility for certain
Medicaid services.

(i)  A trust that provides benefits to other persons is not an
individual special needs trust and does not the meet the criteria
to be excluded from resources.

(j)  A corporate trustee may charge a reasonable fee for
services.

(k)  The trust may compensate a guardian only as provided
by law.  The trust may not compensate the parent of a minor
child from the trust as the child's guardian.

(l)  Additional trusts cannot be created within the special
needs trust.

(3)  Pooled Trust for Disabled Individuals.  A pooled trust
is a specific trust for disabled individuals established pursuant
to 42 U.S.C. 1396p(d)(4)(C) that meets all of the following
conditions:

(a)  The trust contains the assets of disabled individuals;
(b)  The trust must be established and managed by an entity

that has been granted non-profit status by the Internal Revenue
Service.  The non-profit entity must submit to the State a letter
documenting the non-profit status with the trust documents;

(c)  The trustees must maintain a separate account for each
disabled beneficiary whose assets are placed in the pooled trust;
however, for the purposes of investment and management of the
funds, the trust may pool the funds from the individual accounts.
If someone other than the beneficiary transfers assets to the
pooled trust administrator to be used on behalf of that
beneficiary of the pooled trust, the eligibility agency shall treat
the assets as a gift to that beneficiary, which the administrator
must add to and manage as part of the balance of the
beneficiary's account and which are subject to all provisions of
Medicaid restrictions that govern pooled trusts.

(d)  Accounts in the trust must be established solely for the
benefit of individuals who are disabled as defined in 42 U.S.C.
1382c(a)(3).

(e)  The trust must be irrevocable; accounts set up in the
trust must be irrevocable.

(f)  Individual accounts may be established only by the
parent, grandparent or legal guardian of the individual, by the
individual, or by a court.

(g)  An initial transfer of funds or any additions or
augmentations to a pooled trust account by an individual 65
years of age or older is a transfer of assets for less than fair
market value and may create a period of ineligibility for certain
Medicaid services.

(h)  The disabled individual cannot control any spending by
the trust.

(i)  Individual trust accounts may not be liquidated before
the death of the beneficiary without first making payment to the
State for medical assistance paid on behalf of the individual.

(j)  The trust must include language that specifically
provides that upon the death of the trust account beneficiary, the
trustees will notify the Medicaid agency and will pay all
amounts remaining in the beneficiary's account to the State up
to the total medical assistance paid on behalf of the beneficiary.
The trust may retain a maximum of 50% of the amount
remaining in the beneficiary's account at death to be used for
other disabled individuals if the trust has established provisions
by which it will assure that the retained funds are used only for

individuals meeting the disability criteria found in 42 U.S.C.
1382c(a)(3).

(k)  A pooled trust that retains some portion of a deceased
beneficiary's trust funds must describe how retained funds are
used for other disabled persons.  Any funds that are placed in an
individual beneficiary's account or that are used to set up an
account for an individual beneficiary who does not otherwise
have funds to place in the pooled trust are subject to all of the
provisions of Medicaid restrictions that govern pooled trusts.
The pooled trust may include a plan for using retained funds
only for incidental, one-time services to qualified disabled
individuals who do not have accounts in the pooled trust.

(4)  The following provisions apply to both individual
trusts and pooled trusts described in Subsection R414-305-6(2)
and (3):

(a)  No expenditures may be made after the death of the
beneficiary before repayment to the State, except for federal and
state taxes and necessary and reasonable administrative costs of
the trust incurred in closing the trust;

(b)  The trust must provide that if the beneficiary has
received Medicaid benefits in more than one state, each state
that provided Medicaid benefits shall be repaid.  If the
remaining balance is insufficient to repay all benefits paid, then
each state will be paid its proportionate share;

(c)  The trust or an attached schedule must identify the
amount and source of the initial trust property.  The disabled
individual must report subsequent additions to the trust corpus
to the eligibility agency;

(d)  If the trust is funded, in whole or in part, with an
annuity or other periodic payment arrangement, the State must
be named in controlling documents as the preferred remainder
beneficiary in the first position up to the total amount of medical
assistance paid on behalf of the individual;

(i)  Any funds remaining after full repayment of the
medical assistance can be paid to a secondary remainder
beneficiary;

(ii)  The eligibility agency shall treat any provision or
action that does or will divert payments or principal from the
annuity or payment arrangement to someone other than the
excluded trust or the Medicaid agency as a transfer of assets for
less than fair market value with the exception that any remainder
after the Medicaid agency has been fully repaid may be paid to
a secondary beneficiary;

(e)  The eligibility agency shall count cash distributions
from the trust as income in the month received;

(f)  The eligibility agency shall count retained distributed
amounts as resources beginning the month which follows the
month that the amounts are distributed.  The agency shall apply
the applicable resource rules to assets purchased with trust funds
and given to the beneficiary as his or her personal possessions.
The disabled individual must report the receipt of payments or
assets from the trust within ten days of receipt.  The agency shall
exclude assets purchased with trust funds if the trust retains
ownership;

(g)  The eligibility agency shall count distributions from
the trust covering the individual's expenses for food or shelter
as in-kind income to determine Medicaid eligibility in the
month paid;

(h)  If expenditures made from the trust also incidentally
provide an ongoing and continuing benefit to other persons,
those other persons who also benefit must contribute a pro-rata
share to the trust for the expenses associated with their use of
the acquisition;

(i)  Contracts to provide personal services to the disabled
individual must be in writing, describe the services to be
provided, pay fair market rate consistent with rates charged in
the community for the type and quality of services to be
provided, and be executed in advance of any services being
provided and paid.  The eligibility agency may require a



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 193

statement of medical need for the services from the individual's
medical practitioner.  If the person who is to provide the
services is a family member or friend, the eligibility agency may
require verification of the person's ability to carry out the needed
services;

(j)  Distributions from the trust made to or for the benefit
of a third party that are not for the benefit of the disabled
individual are treated as a transfer of assets for less than fair
market value and may create a period of ineligibility for certain
Medicaid services.  This includes such things as payments of the
expenses or travel costs of persons other than a medically
necessary attendant;

(k)  The beneficiary must submit an annual accounting of
trust income and expenditures and a statement of trust assets to
the eligibility agency upon request or upon any change of
trustee.

(5)  The eligibility agency may not count assets held in a
pooled trust that comply with the provisions in Subsection
R414-305-6(3) and (4) as available resources.

(6)  42 U.S.C. 1396p(d)(4)(B), provides for an exemption
from the trust provisions for qualified income trusts (also known
as Miller Trusts).  Special provisions for this form of trust apply,
under federal law, only in those states that do not provide
medically needy coverage for nursing facility services.  Because
Utah covers services in nursing facilities under the medically
needy coverage group of the Medicaid program, the
establishment of a qualified income trust shall be treated as an
asset transfer for the purposes of qualifying for Medicaid.  This
presumption shall apply whether the individual is seeking
nursing facility services or home and community-based services
under one of the waiver programs.

R414-305-7.  Transfer of Resources for A, B and D or Family
Non-Institutional Medicaid.

The eligibility agency may not impose a penalty period for
the transfer of resources.

R414-305-8.  Transfer of Resources for Institutional
Medicaid.

(1)  The eligibility agency shall apply the provisions of 42
U.S.C. 1396p(c) and (e) to determine if a penalty period applies
for a transfer of assets for less than fair market value.

(2)  If an individual or the individual's spouse transfers the
home or life estate or any other asset on or after the look-back
date based on an application for long-term care Medicaid
services, the transfer requirements of 42 U.S.C. 1396p(c) and (e)
apply.

(3)  If an individual or the individual's spouse transfers
assets in more than one month after February 7, 2006, the
uncompensated value of all transfers including fractional
transfers are combined to determine the penalty period.  The
eligibility agency shall apply partial month penalty periods for
transferred amounts that are less than the monthly average
private pay rate for nursing home services.

(4)  In accordance with 42 U.S.C. 1396p(c), the penalty
period for a transfer of assets that occurs after February 7, 2006,
begins the first day of the month during or after which assets are
transferred, or the date on which the individual is eligible for
Medicaid coverage and would otherwise receive institutional
level care based on an approved application for Medicaid, but
for the application of the penalty period, whichever is later.

(a)  If a previous penalty period is in effect on the date that
the new penalty period begins, the new penalty period begins
immediately after the previous one ends.

(b)  The eligibility agency shall apply penalty periods
consecutively so that they do not overlap.

(5)  If assets are transferred during any penalty period, the
penalty period for those transfers does not begin until the
previous penalty period expires.

(6)  If a transfer occurs, or the eligibility agency discovers
an unreported transfer after the agency approves an individual
for Medicaid for nursing home or home and community-based
services, the penalty period shall begin on the first day of the
month after the month that the individual transfers the asset.

(7)  The statewide average private-pay rate for nursing
home care in Utah that the eligibility agency shall use to
calculate the penalty period for transfers is $4,526 per month.

(8)  To determine if a resource is transferred for the sole
benefit of a spouse, disabled or blind child, or disabled
individual, a binding written agreement must be in place which
establishes that the resource transferred may only be used to
benefit the spouse, disabled child, or disabled individual, and
must be actuarially sound.  The written agreement must specify
the payment amounts and schedule.  Any provisions in the
agreement that benefit another person at any time nullify the
sole benefit provision.  An excluded trust established under 42
U.S.C. 1396p(d)(4) that meets the criteria in Section R414-305-
6 does not have to meet the actuarially sound test.

(9)  The eligibility agency may not impose a penalty period
if the total value of a whole life insurance policy is:

(a)  irrevocably assigned to the State;
(b)  the recipient is the owner of and the insured in the

policy; and
(c)  no further premium payments are necessary for the

policy to remain in effect.
(d)  When the individual dies, the State shall distribute the

benefits of the policy as follows:
(i)  The State may distribute up to $7,000 to cover burial

and funeral expenses.  The total value of this distribution plus
the value of any irrevocable burial trusts and the burial and
funeral funds for the individual cannot exceed $7,000;

(ii)  The State may distribute an amount that does not
exceed the total amount of previously unreimbursed medical
assistance correctly paid on behalf of the individual;

(iii)  The State may distribute to a remainder beneficiary
named by the individual any amount that remains after payments
are made as defined in Subsection R414-305-8(9)(d)(i) and
Subsection R414-305-8(9)(d)(ii).

(10)  If the eligibility agency determines that a penalty
period applies for an otherwise eligible institutionalized person,
the agency shall notify the individual that the Department may
not pay the costs for nursing home or other long-term care
services during the penalty period.  The notice shall include
when the penalty period begins and ends.

(a)  The individual may request a waiver of the penalty
period based on undue hardship.

(b)  The individual must send a written request for a waiver
of the penalty period due to undue hardship to the eligibility
agency within 30 days of the date printed on the penalty period
notice.

(c)  The request must include an explanation of why the
individual believes undue hardship exists.

(d)  The eligibility agency shall make a decision on the
undue hardship request within 30 days of receipt of the request.

(11)  An individual who claims an undue hardship as a
result of a penalty period for a transfer of resources must meet
both of the following conditions:

(a)  The individual or the person who transferred the
resources may not access the asset immediately; however, the
eligibility agency shall require the individual to exhaust all
reasonable means including legal remedies to regain possession
of the transferred resource;

(i)  The agency may determine that it is unreasonable to
require the individual to take action if a knowledgeable source
confirms that the individuals's efforts cannot succeed;

(ii)  The agency may determine that it is unreasonable to
require the individual to take action based on evidence that the
individual's action is more costly than the value of the resource;
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and
(b)  Application of the penalty period for a transfer of

resources deprives the individual of medical care, endangers the
individual's life or health, or deprives the individual of food,
clothing, shelter, or other necessities of life.

(12)  If the eligibility agency waives the penalty period
based on undue hardship, the agency shall notify the individual.
The Department shall provide Medicaid coverage on the
condition that the individual takes all reasonable steps to regain
the transferred assets.  The eligibility agency shall notify the
individual of the date that the individual must provide
verifications of the steps taken.  The individual must, within the
time frames set by the agency, verify to the agency all
reasonable actions.  The agency shall review the undue hardship
waiver and the actions of the individual to try to regain the
transferred assets.  The time period for the review may not
exceed six months.  Upon review, the agency shall decide
whether:

(a)  The individual must take additional steps and whether
undue hardship still exists, in which case the agency shall notify
the individual of the continuation of undue hardship and the
need to take additional steps to recover the assets;

(b)  The individual has taken all reasonable steps without
success, in which case the agency shall notify the individual that
it requires no further action.If the individual continues to meet
eligibility criteria, the eligibility agency may not apply the
penalty period; or

(c)  The individual has not taken all reasonable steps, in
which case the eligibility agency shall discontinue the undue
hardship waiver.  The eligibility agency shall then apply the
penalty period and the individual is responsible to repay
Medicaid for services and benefits that the individual received
during the months that the undue hardship waiver was in place.

(13)  Based on a review of the facts about what happened
to the assets, whether the individual has taken reasonable steps
to recover or regain the assets, the results of those steps, and the
likelihood that additional steps will prove unsuccessful or too
costly, the eligibility agency may determine that the individual
cannot recover or regain the transferred resource.  If the agency
decides that the assets cannot be recovered and that applying the
penalty period may result in undue hardship, the agency may not
apply a penalty period or shall end a penalty period that has
already begun.

(14)  The eligibility agency shall base its decision that
undue hardship exists upon the medical condition and the
financial situation of the individual.  The agency may not
compare the income and resources of the individual, individual's
spouse, and parents of an unemancipated individual to the cost
of providing medical care and daily living expenses to decide
whether the financial situation creates an undue hardship.  The
agency shall send written notice of its decision on the undue
hardship request.  The individual has 90 days from the date
printed on the notice of decision to file a request for a fair
hearing.

(15)  The eligibility agency shall consider the portion of an
irrevocable burial trust that exceeds $7,000 a transfer of
resources.  The agency shall deduct the value of any fully paid
burial plot from the burial trust first before determining the
transferred amount.

R414-305-9.  Home and Community-Based Services Waiver
Resource Provisions.

(1)  The resource limit for home and community-based
waiver programs is $2,000.

(2)  After the first month of eligibility, the eligibility
agency shall determine eligibility by counting only the resources
that belong to the individual.

(3)  For married individuals, the eligibility agency shall
apply the provisions for spousal impoverishment resources as

defined in Section R414-305-5.

R414-305-10.  Qualified Medicare Beneficiary, Specified
Low-Income Medicare Beneficiary, and Qualifying
Individual Resource Provisions.

(1)  To determine eligibility for Qualified Medicare
Beneficiaries, Specified Low-Income Medicare Beneficiaries,
and Qualifying Individuals, the eligibility agency shall apply the
resource limit defined in 42 U.S.C. Sec.1396d(p)(1)(C).

(2)  The eligibility agency shall determine countable
resources in accordance with the provisions of Section R414-
305-3.

R414-305-11.  Treatment of Annuities.
(1)  An individual must report any annuities in which either

the individual or the individual's spouse has any interest at
application for Medicaid, at each review, and as part of the
change reporting requirements.  Parents of a minor individual
must report any annuities in which the child or either of the
parents has an interest.

(2)  For annuities purchased after February 7, 2006, in
which the individual or spouse has an interest, the provisions in
42 U.S.C. 1396p(c) apply.  The eligibility agency shall treat
annuities purchased after February 7, 2006, which do not meet
the requirements of 42 U.S.C. 1396p(c), as a transfer of assets
for less than fair market value.

(3)  With the exception of annuities that meet the criteria
in Subsection R414-305-11(4), the eligibility agency shall count
annuities in which the individual, the individual's spouse or a
minor individual's parent has an interest as an available resource
to determine Medicaid eligibility, whether they are irrevocable
or non-assignable.  The agency shall presume that a market
exists to purchase annuities or the stream of income from
annuities, which make them available resources.  The individual
may rebut the presumption that the annuity may be sold by
providing evidence that the individual has been rejected by
several entities in the business of purchasing annuities or the
revenue stream from annuities, in which case, the agency may
not consider the annuity as an available resource.

(4)  For individuals eligible under the aged, blind, or
disabled category of Medicaid, the eligibility agency shall
exclude an annuity from countable resources in the form of the
periodic payment if it meets the requirements of Subsection
R414-305-11(4).  For Family-Related Medicaid programs, the
agency shall count all annuities as resources if the individual
can access the funds, even if the annuities qualify as retirement
funds or plans.

(a)  The annuity is either an individual retirement annuity
according to Section 408(b) of the Internal Revenue Code (IRC)
of 1986 or a deemed Individual Retirement Account under a
qualified employer plan according to Section 408(q) of the IRC;
or

(b)  The annuity is purchased with the proceeds from one
of the following:

(i)  As described in Sections 408(a), (c), or (p) of the IRC,
a traditional IRA, accounts or trusts which are treated as a
traditional IRA, or a simplified retirement account;

(ii)  A simplified employee pension (Section 408(p) of the
IRC); or

(iii)  A Roth IRA (Section 408A of the IRC); and
(c)  The annuity is irrevocable and non-assignable, the

individual who was the owner of the retirement account or plan
is receiving equal periodic payments at least quarterly with no
deferral or balloon payments, and the scheduled payout period
is actuarially sound based on the individual's life expectancy.

(d)  If the individual purchases or annuitizes the annuities
after February 7, 2006, the annuities must name the State as the
preferred remainder beneficiary in the first position upon the
individual's death, or as secondary remainder beneficiary after
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a surviving spouse or minor or disabled child.
(5)  Annuities purchased after February 8, 2006, in which

the individual or the spouse has an interest are a transfer of
assets for less than fair market value unless the annuity names
the State as the preferred remainder beneficiary in the first
position, or in the second position after a surviving spouse, or
a surviving minor or disabled child, up to the amount of medical
assistance paid on behalf of the institutionalized individual.

(a)  The State shall give individuals who have purchased
annuities before applying for long-term care Medicaid, 30 days
to request the issuing company to name the State as the
preferred remainder beneficiary and to verify that fact to
Medicaid.

(b)  The individual must verify to the eligibility agency that
the change in beneficiary has been made by the date requested
by the agency.

(c)  If the change of beneficiary is not completed and
verified, the annuities are a transfer of resources and the
eligibility agency shall apply the penalty period.  If the
eligibility agency has approved institutional Medicaid coverage
pending verification, Medicaid coverage for long-term care ends
and the penalty period begins the day after the closure date.

(6)  The eligibility agency shall treat an annuity purchased
before February 8, 2006, as an annuity purchased on or after
February 8, 2006, if the individual or spouse take any actions
that change the course of payments to be made or the treatment
of the income or principal of the annuity.  These actions include
additions of principal, elective withdrawals, requests to change
the distribution of the annuity, elections to annuitize the
contract, or other similar actions.  Routine changes and
automatic events that do not involve an action or decision from
the individual or spouse do not cause an annuity purchased
before February 8, 2006, to be treated as one purchased on or
after February 8, 2006.

(7)  If a penalty period for a transfer of assets begins
because the individual or the individual's spouse has not
changed an annuity to name the State as the preferred remainder
beneficiary of the annuity, the penalty period for a transfer does
not end until the individual completes and verifies the change of
beneficiary to the eligibility agency.  The eligibility agency may
not rescind the penalty period.

(8)  If the individual or spouse does not provide all
information about annuities for which they have an interest by
the requested due date, the eligibility agency shall deny the
application.  The individual may reapply, but may not protect
the original application date.

(9)  The issuer of the annuity shall inform the eligibility
agency of any change in the amount of income or principal
being withdrawn from the annuities, any change of beneficiaries,
or any sale or transfer of the annuity.  The issuer of the annuity
shall also inform the agency if a surviving spouse or a surviving
minor or disabled child attempts to transfer the annuity or any
portion of the annuity to someone other than the agency.

KEY:  Medicaid, resources
February 6, 2012 26-18-3
Notice of Continuation January 23, 2013 26-1-5
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-306.  Program Benefits and Date of Eligibility.
R414-306-1.  Medicaid Benefits and Coordination with
Other Programs.

(1)  The Department provides medical benefits to Medicaid
recipients as outlined in Section R414-1-6.

(2)  The Department elects to coordinate Medicaid with
Medicare Part B for all Medicaid recipients.

(3)  The Department must inform applicants about the
Child Health Evaluation and Care (CHEC) program.  By signing
the application form the client acknowledges receipt of CHEC
program information.

(4)  The Department must coordinate with the Children's
Health Insurance Program to assure the enrollment of eligible
children.

(5)  The Department must coordinate with the Women,
Infants and Children Program to provide information to
applicants and recipients about the availability of services.

R414-306-2.  QMB, SLMB, and QI Benefits.
(1)  The Department must provide the services outlined

under 42 U.S.C. 1396d(p) and 42 U.S.C. 1396u-3 for Qualified
Medicare Beneficiaries.

(2)  The Department provides the benefits outlined under
42 U.S.C. 1396d(p)(3)(ii) for Specified Low-Income Medicare
Beneficiaries and Qualifying Individuals.  Benefits for
Qualifying Individuals are subject to the provisions of 42 U.S.C.
1396u-3.

(3)  The Department does not cover premiums for
enrollment with any health insurance plans except for Medicare.

R414-306-3.  Qualified Medicare Beneficiary Date of
Entitlement.

(1)  Eligibility for the Qualified Medicare Beneficiary
(QMB) program begins the first day of the month after the
month the Medicaid eligibility agency determines that the
individual is eligible, in accordance with the requirements of 42
U.S.C. 1396a(e)(8).

(2)  There is no provision for retroactive QMB assistance.

R414-306-4.  Effective Date of Eligibility.
(1)  Subject to the exceptions in Subsection R414-306-

4(3), eligibility for any Medicaid program, and for the Specified
Low-income Medicare Beneficiary (SLMB) or Qualified
Individual (QI) programs begins the first day of the application
month if the individual is determined to meet the eligibility
criteria for that month.

(2)  An applicant for Medicaid, SLMB or QI benefits may
request medical coverage for the retroactive period.  The
retroactive period is the three months immediately preceding the
month of application.

(a)  An applicant may request coverage for one or more
months of the retroactive period.

(b)  Subject to the exceptions in Subsection R414-306-
4(3), eligibility for retroactive medical coverage begins no
earlier than the first day of the month that is three months before
the application month.

(c)  The applicant must receive medical services during the
retroactive period and be determined eligible for the month he
receives services.

(3)  To determine the date eligibility for medical assistance
may begin for any month, the following requirements apply:

(a)  Eligibility of an individual cannot begin any earlier
than the date the individual meets the state residency
requirement defined in Section R414-302-2;

(b)  Eligibility of a qualified alien subject to the five-year
bar on receiving regular Medicaid services cannot begin earlier
than the date that is five years after the date the person became

a qualified alien, or the date the five-year bar ends due to other
events defined in statute;

(c)  Eligibility of a qualified alien not subject to the five-
year bar on receiving regular Medicaid services can begin no
earlier than the date the individual meets qualified alien status.

(d)  An individual who is ineligible for Medicaid while
residing in a public institution or an Institution for Mental
Disease (IMD) may become eligible on the date the individual
is no longer a resident of either one of these institutions.  If an
individual is under the age of 22 and is a resident of an IMD,
the individual remains a resident of the IMD until he is
unconditionally released.

(4)  If an applicant is not eligible for the application month,
but requests retroactive coverage, the agency will determine
eligibility for the retroactive period based on the date of that
application.

(5)  The agency may use the same application to determine
eligibility for the month following the month of application if
the applicant is determined ineligible for both the retroactive
period and the application month.  In this case, the application
date changes to the date eligibility begins.  The retroactive
period associated with the application changes to the three
months preceding the new application date.

(6)  Medicaid eligibility for certain services begins when
the individual meets the following criteria:

(a)  Eligibility for coverage of institutional services cannot
begin before the date that the individual has been admitted to a
medical institution and meets the level of care criteria for
admission.  The medical institution must provide the required
admission verification to the Department within the time limits
set by the Department in Rule R414-501.  Medicaid eligibility
for institutional services does not begin earlier than the first day
of the month that is three months before the month of
application for Medicaid coverage of institutional services.

(b)  Eligibility for coverage of home and community-based
services under a Medicaid waiver cannot begin before the first
day of the month the client is determined by the case
management agency to meet the level of care criteria and home
and community-based services are scheduled to begin within the
month.  The case management agency must verify that the
individual meets the level of care criteria for waiver services.
Medicaid eligibility for waiver services does not begin earlier
than the first day of the month that is three months before the
month of application for Medicaid coverage of waiver services.

(7)  An individual determined eligible for QI benefits in a
calendar year is eligible to receive those benefits throughout the
remainder of the calendar year, if the individual continues to
meet the eligibility criteria and the program still exists.  Receipt
of QI benefits in one calendar year does not entitle the
individual to QI benefits in any succeeding year.

(8)  After being approved for Medicaid, a client may later
request coverage for the retroactive period associated with the
approved application if the following criteria are met:

(a)  The client did not request retroactive coverage at the
time of application; and

(b)  The agency did not make a decision about eligibility
for medical assistance for that retroactive period; and

(c)  The client states that he received medical services and
provides verification of his eligibility for the retroactive period.

(9)  A client cannot request coverage for the retroactive
period associated with a denied application.  The client,
however, may reapply and a new retroactive coverage period is
considered based on the new application date.

R414-306-5.  Medical Transportation.
(1)  The Department provides non-emergency medical

transportation as required by 42 CFR 431.53.
(2)  The following applies to all forms of non-emergency

medical transportation including services provided by a
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contracted medical transportation provider and reimbursement
for use of personal transportation.

(a)  Non-emergency medical transportation is limited to
transportation expenses to go to and from the nearest
appropriate Medicaid provider to obtain a Medicaid covered
service that is medically necessary.  If the recipient chooses to
travel to a Medicaid provider that is not the nearest appropriate
provider, reimbursement of mileage is limited to the distance to
go to the nearest appropriate provider.  The Department will not
cover transportation expenses to go to non-Medicaid providers,
or to obtain services not covered by the Medicaid plan.

(b)  Non-emergency medical transportation is limited to
individuals who are covered under the Traditional Medicaid
benefit plan.  Individuals covered by the Non-Traditional
Medicaid plan, the Primary Care Network, the Covered-At-
Work program, and Medicare Cost-Sharing programs are not
eligible for non-emergency medical transportation.

(c)  If transportation is available to a Traditional Medicaid
recipient without cost to the recipient, the recipient shall use this
transportation.  A Traditional Medicaid recipient who needs
specialized transportation and who meets the criteria for the
Medicaid transportation contractor services found in Subsection
R414-306-5(14) may receive transportation from the Medicaid
transportation contractor.

(d)  A Traditional Medicaid recipient who has access to and
is able to use public transportation to get to medical
appointments may receive a bus pass upon request.  The bus
pass may be used to pay the fare for an attendant who
accompanies a recipient under age 18 or a recipient who has a
medical need for an attendant.  A recipient who has access to
and is capable of using public paratransit services can request
authorization to use such transportation.  The recipient must
follow procedures and meet criteria required by the paratransit
provider.

(e)  Transportation for picking up prescriptions is not
covered unless en route to or from a medical appointment.

(f)  The Department will not provide non-emergency
medical transportation to nursing home residents because the
nursing home must provide the transportation as part of its
contracted rate.

(g)  The Department will not provide non-emergency
medical transportation to and from mental health appointments
for recipients covered by a prepaid Mental Health Plan because
the prepaid Mental Health Plan must provide transportation, as
part of its contracted rate, to recipients to obtain covered mental
health services.

(h)  If medical services are not available in-state, a
Traditional Medicaid recipient must receive prior authorization
from the Department for the services and the transportation.  If
the services and the transportation are approved, the Department
shall determine, at its discretion, the most cost effective and
appropriate transportation, and method of payment for the
transportation.

(3)  If personal transportation is used and it is the most
reasonable and economical mode of transportation available, the
local office shall reimburse actual mileage at the rate of $0.18
per mile.  The Department may deny reimbursement for multiple
trips in a day unless the client can demonstrate why multiple
trips were necessary.  Total reimbursement for mileage must not
exceed $150.00 a month per household, unless:

(a)  an eligibility worker determines that higher
reimbursement is necessary because a recipient's medical
condition requires frequent travel to a Medicaid provider to
obtain Medicaid covered services that are medically necessary;
or

(b)  an eligibility worker or supervisor determines that
higher reimbursement is necessary because a recipient had an
unusual medical need in a given month that required frequent or
long-distance travel to a Medicaid provider to obtain Medicaid

covered services that were medically necessary.
(4)  The local office supervisor can authorize advance

payment for use of personal transportation, overnight stay costs,
or both, if the provider verifies the medical appointment, and
the client would be unable to obtain the necessary medical
services without an advance.  The recipient is responsible to
repay an advance if the recipient does not provide verification
of travel expenses equal to or greater than the amount of funds
advanced within 10 days after returning from the scheduled
appointment.

(5)  Transportation reimbursement for use of a personal
vehicle may be made to the recipient, to a second party, or to the
recipient and second party jointly.

(6)  If two or more Traditional Medicaid recipients travel
together in a personal vehicle, reimbursement shall be made to
only one recipient, or to the driver, and only for the actual miles
traveled.

(7)  If medical services are not available locally, a
Traditional Medicaid recipient may be reimbursed for
transportation to obtain medical services outside of the
recipient's local area.  If the closest medical provider is out-of-
state, a recipient may be reimbursed for transportation to the
out-of-state provider if this travel is more cost effective than
traveling to an in-state provider.  The medical provider's office
must verify that the recipient needs to travel outside the local
area for medical services, unless:

(a)  there are no Medicaid providers in the local area who
can provide the services; or

(b)  it is the custom in the local area to obtain medical
services outside the local area or in neighboring states.

(8)  A Traditional Medicaid recipient who receives medical
treatment outside of the recipient's local area may receive
reimbursement for lodging costs when staying overnight, if:

(a)  the recipient is obtaining a Medicaid covered service
that is medically necessary from the nearest Medicaid provider
that can treat the recipient's medical condition; and

(b)  the recipient must travel over 100 miles to obtain the
medical treatment and would not arrive home before 8:00 p.m.
due to the drive time;

(c)  the recipient must travel over 100 miles to obtain the
medical treatment and would have to leave home before 6:30
a.m. due to drive time to arrive at the scheduled appointment; or

(d)  the medical treatment requires an overnight stay.
(9)  The Department shall reimburse actual lodging and

food costs or $50 per night, whichever is less.  Reimbursement
for food costs shall be no more than $25 of the $50 overnight
reimbursement rate.

(10)  If a recipient has a medical need to stay more than
two nights to receive medical services, the recipient must obtain
approval from the Department before expenses for additional
nights can be reimbursed.

(11)  If a recipient has a medical need for a companion or
attendant when traveling outside of the recipient's local area,
and the recipient is not staying in a medical facility, lodging
costs for the companion or attendant may be reimbursed
according to the rate specified in Subsection R414-306-5(9).
The reimbursement may also include salary if the attendant is
not a member of the recipient's family, but not for standby time.
One parent or guardian may qualify as an attendant if the parent
or guardian must receive medical instructions to meet the
recipient's needs, or the recipient is a minor child.

(12)  Reimbursements for personal transportation shall not
be made for trips made more than 12 months before the month
the client requests reimbursement, with one exception.  If a
client is granted coverage for months more than one year prior
to the eligibility decision, the client may request reimbursement
and provide verification for personal transportation costs
incurred during those months.  In this case, the client must make
the request and provide verification within three months after
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receiving the eligibility decision.
(13)  Reimbursement for fee-for-service providers:
(a)  Payments for Medical transportation are based on the

established fee schedule unless a lower amount is billed.  The
amount billed cannot exceed usual and customary charges to
private pay patients.

(b)  Fees are established using the methodology described
in the Utah Medicaid State Plan, Attachment 4.19-B Section R,
Transportation.

(14)  Medical Transportation under a Section 1915(b)
waiver using a transportation contractor:

(a)  Non-emergency medical transportation will be
provided by a contracted transportation provider.  The
contractor provides non-emergency medical transportation
services statewide, either as the primary provider or through a
subcontractor.  Transportation service under the waiver do not
include bus passes and paratransit services by a public carrier,
such as Flextrans.

(b)  Prior authorization is required for all transportation
services provided through the contractor.

(c)  If the medical service is not available within the state,
or the nearest Medicaid provider is outside the state, medical
transportation to services outside of Utah is covered up to 120
ground travel miles one-way outside of the Utah border.  The
ride must originate or end within Utah borders.  Non-emergency
transportation originating and ending outside of Utah is not
covered.

(d)  A recipient is not eligible for non-emergency medical
transportation services if the recipient owns a licensed vehicle
or lives in a residence with a family member who owns a
licensed vehicle, unless a physician verifies that the nature of the
recipient's medical condition or disability makes driving
inadvisable and there is no family member physically able to
drive the recipient to and from medical appointments.

(e)  A recipient is not eligible for non-emergency medical
transportation services if public transportation is available in the
recipient's area, unless the public transportation is inappropriate
for the recipient's medical or mental condition as certified by a
physician.

(f)  A recipient is not eligible for non-emergency medical
transportation services if paratransit services such as Flextrans
are available in the recipient's area, unless the recipient's
medical condition requires door to door services due to physical
inability to get from the curb or parking lot to the medical
provider's facility.  This inability must be certified by a
physician.  To be eligible for transportation under the waiver,
the recipient must receive a denial of services letter from
Flextrans or other paratransit services.

(g)  Transportation for urgent care services is provided
under the provisions of items (d), (e) and (f) above and will be
provided within 24 hours of request.  Urgent care is defined as
non-emergency medical care which is considered by the prudent
lay person as medically safe to wait for medical attention within
the next 24 hours.

R414-306-6.  State Supplemental Payments for
Institutionalized SSI Recipients.

(1)  The Department incorporates by reference Section
1616(a) through (d) of the Compilation of the Social Security
Laws, January 1, 2009 ed.

(2)  A State Supplemental payment equal to $15 shall be
paid to a resident of a medical institution who receives a
Supplemental Security Income (SSI) payment.

(3)  Recipients must be eligible for Medicaid benefits to
receive the State Supplemental payment.

(4)  Recipients are eligible to receive the $15 State
Supplemental payment beginning with the first month that their
SSI assistance is reduced to $30 a month because they stay in an
institution and they are eligible for Medicaid.

(5)  The State Supplemental payment terminates effective
the month the recipient no longer meets the eligibility criteria
for receiving such supplemental payment.

KEY:  effective date, program benefits, medical
transportation
November 1, 2010 26-18
Notice of Continuation January 23, 2013
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-308.  Application, Eligibility Determinations and
Improper Medical Assistance.
R414-308-1.  Authority and Purpose.

(1)  This rule is authorized by Section 26-18-3.
(2)  The purpose of this rule is to establish requirements for

medical assistance applications, eligibility decisions and
reviews, eligibility period, verifications, change reporting,
notification and improper medical assistance for the following
programs:

(a)  Medicaid;
(b)  Qualified Medicare Beneficiaries;
(c)  Specified Low-Income Medicare Beneficiaries; and
(d)  Qualified Individuals.

R414-308-2.  Definitions.
(1)  The definitions in Rules R414-1 and R414-301 apply

to this rule.
(2)  In addition, the following definitions apply:
(a)  "Cost of care" means the amount of income that an

institutionalized individual must pay to the medical facility for
long-term care services based on the individual's income and
allowed deductions.

(b)  "Department" means the Utah Department of Health.
(c)  "Due date" means the date that a recipient is required

to report a change or provide requested verification to the
eligibility agency.

(d)  "Due process month" means the month that allows time
for the recipient to return all verification, and for the eligibility
agency to determine eligibility and notify the recipient.

(e)  "Eligibility agency" means the Department of
Workforce Services (DWS) that determines eligibility for
Medicaid under contract with the Department.

(f)  "Eligibility review" means a process by which the
eligibility agency reviews current information about a recipient's
circumstances to determine whether the recipient is still eligible
for medical assistance.

(g)  "Open enrollment" means a period of time when the
eligibility agency accepts applications.

R414-308-3.  Application and Signature.
(1)  An individual may apply for medical assistance by

completing and signing under penalty of perjury any
Department-approved application form for medical assistance
and delivering it to the eligibility agency.  If available, an
individual may complete an on-line application for medical
assistance and send it electronically to the eligibility agency.

(a)  If an applicant cannot write, the applicant must make
his mark on the application form and have at least one witness
to the signature.

(b)  When completing an on-line application, the individual
must either send the eligibility agency an original signature on
a printed signature page, or if available on-line, submit an
electronic signature that conforms with state law for electronic
signatures.

(c)  A representative may apply on behalf of an individual.
A representative may be a legal guardian, a person holding a
power of attorney, a representative payee or other responsible
person acting on behalf of the individual.  In this case, the
eligibility agency may send notices, requests and forms to both
the individual and the individual's representative, or to just the
individual's representative.

(d)  If the Division of Child and Family Services (DCFS)
has custody of a child and the child is placed in foster care,
DCFS completes the application.  DCFS determines eligibility
for the child pursuant to a written agreement with the
Department.  DCFS also determines eligibility for children
placed under a subsidized adoption agreement.  The Department

does not require an application for Title IV-E eligible children.
(e)  An authorized representative may apply for the

individual if unusual circumstances or death prevent an
individual from applying on his own.  The individual must sign
the application form if possible.  If the individual cannot sign
the application, the representative must sign the application.
The eligibility agency may assign someone to act as the
authorized representative when the individual requires help to
apply and cannot appoint a representative.

(2)  The application date is the day that the eligibility
agency receives the request or verification from the recipient.
The eligibility agency treats the following situations as a new
application without requiring a new application form.  The
effective date of eligibility for these situations depends on the
rules for the specific program:

(a)  A household with an open medical assistance case asks
to add a new household member by contacting the eligibility
agency;

(b)  The eligibility agency ends medical assistance when
the recipient fails to return requested verification, and the
recipient provides all requested verification to the eligibility
agency before the end of the calendar month that follows the
closure date.  The eligibility agency waives the open enrollment
period requirement during that calendar month for programs
subject to open enrollment;

(c)  A medical assistance program other than PCN ends due
to an incomplete review, and the recipient responds to the
review request in the calendar month that follows the closure
date.  The provisions of Section R414-310-14 apply to
recertification for PCN enrollment;

(d)  Except for PCN and UPP that are subject to open
enrollment periods, the eligibility agency denies an application
when the applicant fails to provide all requested verification, but
provides all requested verification within 30 calendar days of
the denial notice date.  The new application date is the date that
the eligibility agency receives all requested verification and the
retroactive period is based on that date.  The eligibility agency
does not act if it receives verification more than 30 calendar
days after it denies the application.  The recipient must complete
a new application to reapply for medical assistance;

(e)  For PCN and UPP applicants, the eligibility agency
denies an application when the applicant fails to provide all
requested verification, but provides all requested verification
within 30 calendar days of the denial notice date and the
eligibility agency has not stopped the open enrollment period.
If the eligibility agency has stopped enrollment, the applicant
must wait for an open enrollment period to reapply.

(3)  If a medical assistance case closes for one or more
calendar months, the recipient must complete a new application
form to reapply.

(4)  A child under the age of 19, or a pregnant woman who
is eligible for a presumptive eligibility period, must file an
application for medical assistance with the eligibility agency in
accordance with the requirements of Sections 1920 and 1920A
of the Social Security Act.

(5)  The eligibility agency shall process low-income
subsidy application data transmitted from the Social Security
Administration (SSA) in accordance with 42 U.S.C. Sec.
1935(a)(4) as an application for Medicare cost sharing
programs.  The eligibility agency shall take appropriate steps to
gather the required information and verification from the
applicant to determine the applicant's eligibility.

(a)  Data transmitted from SSA is not an application for
Medicaid.

(b)  An individual who wants to apply for Medicaid when
contacted for information to process the application for
Medicare cost-sharing programs must complete and sign a
Department-approved application form for medical assistance.
The date of application for Medicaid is the date that the
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eligibility agency receives the application for Medicaid.
(6)  The application date for medical assistance is the date

that the eligibility agency receives the application during normal
business hours on a week day that does not include Saturday,
Sunday or a state holiday except as described below:

(a)  If the application is delivered to the eligibility agency
after the close of business, the date of application is the next
business day;

(i)  If the applicant delivers the application to an outreach
location during normal business hours, the date of application
is that business day when outreach staff is available to receive
the application;

(ii)  If the applicant delivers the application to an outreach
location on a non-business day or after normal business hours,
the date of application is the last business day that a staff person
from the eligibility agency was available at the outreach location
to receive or pick up the application;

(b)  When the eligibility agency receives application data
transmitted from SSA pursuant to the requirements of 42 U.S.C.
Sec. 1396u-5(a)(4), the eligibility agency shall use the date that
the individual submits the application for the low-income
subsidy to the SSA as the application date for Medicare cost
sharing programs.  The application processing period for the
transmitted data begins on the date that the eligibility agency
receives the transmitted data.  The transmitted data meets the
signature requirements for applications for Medicare cost
sharing programs;

(c)  If an application is filed through the "myCase" system,
the date of application is the date the application is submitted to
the eligibility agency online.

(7)  The eligibility agency shall accept a signed application
that an applicant sends by facsimile as a valid application.

(8)  If an applicant submits an unsigned or incomplete
application form to the eligibility agency, the eligibility agency
shall notify the applicant that he must sign and complete the
application no later than the last day of the application
processing period.  The eligibility agency shall send a signature
page to the applicant and give the applicant at least ten days to
sign and return the signature page.  When the application is
incomplete, the eligibility agency shall notify the applicant of
the need to complete the application and offer ways to complete
the application.

(a)  The date of application for an incomplete or unsigned
application form is the date that the eligibility agency receives
the application if the agency receives a signed signature page
and completed application within the application processing
period.

(b)  If the eligibility agency does not receive a signed
signature page and completed application form within the
application processing period, the application is void and the
eligibility agency shall send a denial notice to the applicant.

(c)  If the eligibility agency receives a signed signature
page and completed application within 30 calendar days after
the notice of denial date, the date of receipt is the new
application date and the provisions of Section R414-308-6
apply.

(d)  If the eligibility agency receives a signed signature
page and completed application more than 30 calendar days
after it sends the denial notice, the applicant must reapply by
completing and submitting a new application form.  The new
application date is when the eligibility agency receives a new
application.

R414-308-4.  Verification of Eligibility and Information
Exchange.

(1)  Medical assistance applicants and recipients must
verify all eligibility factors requested by the eligibility agency to
establish or to redetermine eligibility.  Medical assistance
applicants and recipients must provide identifying information

that the eligibility agency needs to meet the requirements of 42
CFR 435.945, 435.948, 435.952, 435.955, and 435.960, 2010
ed., which are incorporated by reference.

(a)  The eligibility agency shall provide the applicant or
recipient a written request of the needed verification.

(b)  The applicant or recipient has at least ten calendar days
from the date that the eligibility agency gives or sends the
verification request to provide verification.

(c)  The due date for returning verification, forms or
information requested by the eligibility agency is the close of
business on the date that the eligibility agency sets as the due
date in a written request.

(d)  An applicant or recipient must provide all requested
verification before the close of business on the last day of the
application period.  If the last day of the application processing
period is a non-business day, the applicant or recipient has until
the close of business on the next business day to return
verification.

(e)  The eligibility agency shall allow the applicant or
recipient more time to provide verification if he requests more
time by the due date.  The eligibility agency shall set a new due
date based on what the applicant or recipient needs to do to
obtain the verification and whether he shows a good faith effort
to obtain the verification.

(f)  If an applicant or recipient does not provide
verification by the due date and does not contact the eligibility
agency to ask for more time to provide verification, the
eligibility agency shall deny the application or review, or end
eligibility.

(g)  If a due date falls on a non-business day, the due date
is the close of business on the next business day.

(2)  The eligibility agency must receive verification of an
individual's income, both unearned and earned.  To be eligible
under the Medicaid Work Incentive program, the eligibility
agency may require proof such as paycheck stubs showing
deductions of FICA tax, self-employment tax filing documents,
or for newly self-employed individuals who have not filed tax
forms yet, a written business plan and verification of gross
receipts and business expenses, to verify that the income is
earned income.

(3)  If an applicant's citizenship and identity do not match
through the Social Security electronic match process and the
eligibility agency cannot resolve this inconsistency, the
eligibility agency shall require the applicant to provide
verification of his citizenship and identity in accordance with 42
U.S.C. 1396a(ee)(1)(B).

(a)  The individual must provide verification to resolve the
inconsistency or provide original documentation to verify his
citizenship and identity within 90 days of the request.

(b)  The eligibility agency shall continue to provide
medical assistance during the 90-day period if the individual
meets all other eligibility criteria.

(c)  If the individual fails to provide verification, the
eligibility agency shall end eligibility within 30 days after the
90-day period.  The eligibility agency may not extend or repeat
the verification period.

(d)  An individual who provides false information to
receive medical assistance is subject to investigation of
Medicaid fraud and penalties as outlined in 42 CFR 455.13
through 455.23.

R414-308-5.  Eligibility Decisions or Withdrawal of an
Application.

(1)  The eligibility agency shall determine whether the
applicant is eligible within the time limits established in 42 CFR
435.911, 2010 ed., which is incorporated by reference.  The
eligibility agency shall provide proper notice about a recipient's
eligibility, changes in eligibility, and the recipient's right to
request a fair hearing in accordance with the provisions of 42
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CFR 431.206, 431.210, 431.211, 431.213, 431.214, 2010 ed.,
which are incorporated by reference; and 42 CFR 435.912 and
435.919, 2010 ed., which are incorporated by reference.

(2)  The eligibility agency shall extend the time limit if the
applicant asks for more time to provide requested information
before the due date.  The eligibility agency shall give the
applicant at least ten more days after the original due date to
provide verifications upon the applicant's request.  The
eligibility agency may allow a longer period of time for the
recipient to provide verifications if the agency determines that
the delay is due to circumstances beyond the recipient's control.

(3)  If an individual who is determined presumptively
eligible files an application for medical assistance in accordance
with the requirements of Sections 1920 and 1920A of the Social
Security Act, the eligibility agency shall continue presumptive
eligibility until it makes an eligibility decision based on that
application.  The filing of additional applications by the
individual does not extend the presumptive eligibility period.

(4)  An applicant may withdraw an application for medical
assistance any time before the eligibility agency makes an
eligibility decision.  An individual requesting an assessment of
assets for a married couple under 42 U.S.C. 1396r-5 may
withdraw the request any time before the eligibility agency
completes the assessment.

R414-308-6.  Eligibility Period and Reviews.
(1)  The eligibility period begins on the effective date of

eligibility as defined in Section R414-306-4, which may be after
the first day of a month, subject to the following requirements.

(a)  If a recipient must pay one of the following fees to
receive Medicaid, the eligibility agency shall determine
eligibility and notify the recipient of the amount owed for
coverage.  The eligibility agency shall grant eligibility when it
receives the required payment, or in the case of a spenddown or
cost of care contribution for waivers, when the recipient sends
proof of incurred medical expenses equal to the payment.  The
fees a recipient may owe include:

(i)  a spenddown of excess income for medically needy
Medicaid coverage;

(ii)  a Medicaid Work Incentive (MWI) premium;
(iii)  an asset copayment for poverty level, pregnant woman

coverage; and
(iv)  a cost of care contribution for home and community-

based waiver services.
(b)  A required spenddown, MWI premium, or cost of care

contribution is due each month for a recipient to receive
Medicaid coverage.  A recipient must pay an asset copayment
before eligibility is granted for poverty level, pregnant woman
coverage.

(c)  The recipient must make the payment or provide proof
of medical expenses within 30 calendar days from the mailing
date of the application approval notice, which states how much
the recipient owes.

(d)  For ongoing months of eligibility, the recipient has
until the close of business on the tenth day of the month after the
benefit month to meet the spenddown or the cost of care
contribution for waiver services, or to pay the MWI premium.
If the tenth day of the month is a non-business day, the recipient
has until the close of business on the first business day after the
tenth.  Eligibility begins on the first day of the benefit month
once the recipient meets the required payment.  If the recipient
does not meet the required payment by the due date, the
recipient may reapply for retroactive benefits if that month is
within the retroactive period of the new application date.

(e)  A recipient who lives in a long-term care facility and
owes a cost of care contribution to the medical facility must pay
the medical facility directly.  The recipient may use unpaid past
medical bills, or current incurred medical bills other than the
charges from the medical facility, to meet some or all of the cost

of care contribution subject to the limitations in Section R414-
304-9. An unpaid cost of care contribution is not allowed as a
medical bill to reduce the amount that the recipient owes the
facility.

(f)  Even when the eligibility agency does not close a
medical assistance case, no eligibility exists in a month for
which the recipient fails to meet a required spenddown, MWI
premium, or cost of care contribution for home and community-
based waiver services.

(g)  Eligibility for the poverty level, pregnant woman
program does not exist when the recipient fails to pay a required
asset copayment.

(h)  The eligibility agency shall continue eligibility for a
resident of a nursing home even when an eligible resident fails
to pay the nursing home the cost of care contribution.  The
resident, however, must continue to meet all other eligibility
requirements.

(2)  The eligibility period ends on:
(a)  the last day of the month in which the eligibility agency

determines that the recipient is no longer eligible for medical
assistance and sends proper closure notice;

(b)  the last day of the month in which the eligibility
agency sends proper closure notice when the recipient fails to
provide required information or verification to the eligibility
agency by the due date;

(c)  the last day of the month in which the recipient asks
the eligibility agency to discontinue eligibility, or if benefits
have been issued for the following month, the end of that
month;

(d)  for time-limited programs, the last day of the month in
which the time limit ends;

(e)  for the poverty level, pregnant woman program, the last
day of the month which is at least 60 days after the date that the
pregnancy ends, except that for poverty-level, pregnant woman
coverage for emergency services only, eligibility ends on the last
day of the month in which the pregnancy ends; or

(f)  the date that the individual dies.
(3)  A presumptive eligibility period begins on the day that

the qualified entity determines an individual to be presumptively
eligible.  The presumptive eligibility period shall end on the
earlier of:

(a)  the day that the eligibility agency makes an eligibility
decision for medical assistance based on the individual's
application when that application is filed in accordance with the
requirements of Sections 1920 and 1920A of the Social Security
Act; or

(b)  in the case of an individual who does not file an
application in accordance with the requirements of Sections
1920 and 1920A of the Social Security Act, the last day of the
month that follows the month in which the individual becomes
presumptively eligible.

(4)  For an individual selected for coverage under the
Qualified Individuals Program, the eligibility agency shall
extend eligibility through the end of the calendar year if the
individual continues to meet eligibility criteria and the program
still exists.

(5)  The eligibility agency shall complete a periodic review
of a recipient's eligibility for medical assistance in accordance
with the requirements of 42 CFR 435.916, at least once every 12
months.  The eligibility agency shall review factors that are
subject to change to determine if the recipient continues to be
eligible for medical assistance.

(6)  The eligibility agency may complete an eligibility
review more frequently when it:

(a)  has information about anticipated changes in the
recipient's circumstances that may affect eligibility;

(b)  knows the recipient has fluctuating income;
(c)  completes a review for other assistance programs that

the recipient receives; or
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(d)  needs to meet workload demands.
(7)  The eligibility agency shall use available, reliable

sources to gather information needed to complete the review.
The eligibility agency may complete an eligibility review
without requiring the recipient to provide additional
information.

(8)  The eligibility agency may ask the recipient to respond
to a request to complete the review process during the review
month.  If the recipient fails to respond to the request, the
eligibility agency shall end eligibility effective at the end of the
review month and send proper notice to the recipient.  If the
recipient responds to the review or reapplies in the month that
follows the review month, the eligibility agency shall consider
the response to be a new application.  The application
processing period shall apply for the new request for coverage.

(a)  The eligibility agency may ask the recipient for
verification to redetermine eligibility.

(b)  Upon receiving the verification, the eligibility agency
shall redetermine eligibility and notify the recipient.

(i)  If the recipient becomes eligible based on this
reapplication, the recipient's eligibility becomes effective the
first day of the month after the closure date.

(ii)  If the recipient fails to return verification within the
application processing period or if the recipient is determined to
be ineligible, the eligibility agency shall send a denial notice to
the recipient.

(c)  The eligibility agency may not continue eligibility
while it makes a new eligibility determination.

(d)  If the case is closed for one or more calendar months,
the recipient must reapply.

(9)  If the recipient responds to the request during the
review month, the eligibility agency may request verification
from the recipient.

(a)  The eligibility agency shall send a written request for
the necessary verification.

(b)  The recipient has at least ten calendar days from the
notice date to provide the requested verification to the eligibility
agency.

(10)  If the recipient responds to the review and provides
all verification by the due date within the review month, the
eligibility agency shall determine eligibility and notify the
recipient of its decision.

(a)  If the eligibility agency sends proper notice of an
adverse decision in the review month, the agency shall change
eligibility for the following month.

(b)  If the eligibility agency does not send proper notice of
an adverse change for the following month, the agency shall
extend eligibility to the following month.  This additional month
of eligibility is called the due process month.  Upon completing
an eligibility determination, the eligibility agency shall send
proper notice of the effective date of any adverse decision.

(11)  If the recipient responds to the review in the review
month and the verification due date is in the following month,
the eligibility agency shall extend eligibility to the due process
month.  The recipient must provide all verification by the
verification due date.

(a)  If the recipient provides all requested verification by
the verification due date, the eligibility agency shall determine
eligibility and send proper notice of the decision.

(b)  If the recipient does not provide all requested
verification by the verification due date, the eligibility agency
shall end eligibility effective the end of the month in which the
eligibility agency sends proper notice of the closure.

(c)  If the recipient returns all verification after the
verification due date and before the effective closure date, the
eligibility agency shall treat the date that it receives the
verification as a new application date.  The agency shall then
determine eligibility and send notice to the recipient.

(12)  The eligibility agency shall provide ten-day notice of

case closure if the recipient is determined ineligible or if the
recipient fails to provide all verification by the verification due
date.

(13)  The eligibility agency may not extend coverage under
certain medical assistance programs in accordance with state
and federal law.  The agency shall notify the recipient before the
effective closure date.

(a)  If the eligibility agency determines that the recipient
qualifies for a different medical assistance program, the agency
shall notify the recipient.  Otherwise, the agency shall end
eligibility when the permitted time period for such program
expires.

(b)  If the recipient provides information before the
effective closure date that indicates that the recipient may
qualify for another medical assistance program, the eligibility
agency shall treat the information as a new application.  If the
recipient contacts the eligibility agency after the effective
closure date, the recipient must reapply for benefits.

R414-308-7.  Change Reporting and Benefit Changes.
(1)  A recipient must report to the eligibility agency

reportable changes in the recipient's circumstances.  Reportable
changes are defined in Section R414-301-2.

(a)  The due date for reporting changes is the close of
business ten calendar days after the recipient learns of the
change.

(b)  When the change is receipt of income from a new
source, or an increase in income for the recipient, the due date
for reporting the income change is the close of business ten
calendar days after the change.

(c)  The date of report is the date that the recipient reports
the change to the eligibility agency during normal business
hours, or the date that the eligibility agency receives the
information from another source.

(2)  The eligibility agency may receive information from
credible sources other than the recipient such as computer
income matches and from anonymous citizen reports.  The
eligibility agency shall verify information from other sources
that may affect the recipient's eligibilitybefore using the
information to change the recipient's eligibility for medical
assistance.  The eligibility agency shall verify information from
citizen reports through other reliable proofs.

(3)  If the eligibility agency needs verification from the
recipient, the agency shall send the recipient a written request.
The eligibility agency shall give the recipient at least ten
calendar days from the notice date to respond.  The due date for
providing verification of changes is the close of business on the
date that the eligibility agency sets as the due date in a written
notice to the recipient.

(4)  A recipient must provide change reports, forms or
verifications to the eligibility agency by the close of business on
the due date.

(5)  If the information about a change causes an increase in
a recipient's benefits and the eligibility agency asks the recipient
for verification, the eligibility agency shall increase benefits as
follows:

(a)  An increase in benefits is effective on the first day of
the month after the change report month if the recipient returns
all verification within ten calendar days of the request date or by
the end of the change report month, if longer;

(b)  An increase in benefits is effective on the first day of
the month after the date that the eligibility agency receives all
verification if the recipient does not return verification by the
due date, but returns verification in the calendar month that
follows the report month.

(6)  If the reported information causes an increase in a
recipient's benefits and the eligibility agency does not request
verification, the increase in benefits is effective on the first day
of the month that follows the change report month.
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(7)  If a change adversely affects the recipient's eligibility
for benefits, the eligibility agency shall change the effective date
of eligibility to the first day of the month after the month in
which it sends proper notice of the change.

(a)  The eligibility agency shall change the effective date if
it has enough information to adjust benefits, regardless of
whether the recipient returns verification.

(b)  The eligibility agency shall send a written request to
the recipient for verification if it does not have enough
information to adjust benefits.  The recipient has at least ten
days after the date of the request to return verification.

(i)  Upon receiving verification, the eligibility agency shall
adjust benefits to become effective on the first day of the month
after the agency sends proper notice.

(ii)  If the recipient does not return verification timely, the
eligibility agency shall discontinue benefits after the month in
which the agency sends proper notice.

(8)  If the recipient returns all requested verification related
to a change report in the month that follows the effective closure
date, the eligibility agency shall treat the date of receipt as an
application date and may not require the recipient to complete
a new application form.  The eligibility agency shall review the
verification to determine whether the recipient is still eligible
and notify the recipient of its decision.  The eligibility agency
may not change the review date unless it updates all factors of
eligibility.

(9)  If the eligibility agency cannot determine the effect of
a change without verification from the recipient, the agency
shall discontinue benefits if it does not receive the requested
verification by the due date.  If a change does not affect all
household members and the recipient does not return
verification, the eligibility agency shall discontinue benefits only
for those individuals affected by the change.

(10)  An overpayment may occur if the recipient does not
report changes timely, or if the recipient does not return
verification by the verification due date.

(a)  The eligibility agency shall determine whether an
overpayment has occurred based on when the agency could have
made the change if the recipient had reported the change on time
or returned verification by the due date.

(b)  If a recipient fails to report a change timely or return
verification or forms by the due date, the recipient must repay all
services and benefits paid by the Department for which the
recipient is ineligible.

(11)  If a due date falls on a non-business day, the due date
is the close of business on the next business day.

R414-308-8.  Case Closure and Redetermination.
(1)  The eligibility agency shall end medical assistance

when the recipient requests the agency to close his case, when
the recipient fails to respond to a request to complete the
eligibility review, when the recipient fails to provide all
verification needed to determine continued eligibility, or when
the agency determines that the recipient is no longer eligible.

(2)  If a recipient fails to complete the review process in
accordance with Section R414-308-6, the eligibility agency shall
close the case and notify the recipient.

(3)  Before terminating a recipient's medical assistance, the
eligibility agency shall determine whether the recipient is
eligible for any other available medical assistance provided
under Medicaid, the Medicare Cost Sharing programs, the
Children's Health Insurance Program (CHIP), the Primary Care
Network (PCN), and Utah's Premium Partnership for Health
Insurance (UPP).

(a)  The eligibility agency may not require a recipient to
complete a new application to make the redetermination.  The
agency, however, may request more information from the
recipient to determine whether the recipient is eligible for other
medical assistance programs.  If the recipient does not provide

the necessary information by the close of business on the due
date, the recipient's medical assistance ends.

(b)  When determining eligibility for other programs, the
eligibility agency may only enroll an individual in a medical
assistance program during an open enrollment period, or when
that program allows a person who becomes ineligible for
Medicaid to enroll during a period when enrollment is closed.
Open enrollment applies only to the PCN and UPP programs.

R414-308-9.  Improper Medical Coverage.
(1)  Improper medical coverage occurs when:
(a)  an individual receives medical assistance for which the

individual is not eligible. This assistance includes benefits that
an individual receives pending a fair hearing or during an undue
hardship waiver when the individual fails to take actions
required by the eligibility agency;

(b)  an individual receives a benefit or service that is not
part of the benefit package for which the individual is eligible;

(c)  an individual pays too much or too little for medical
assistance benefits; or

(d)  the Department pays in excess or not enough for
medical assistance benefits on behalf of an eligible individual.

(2)  As applied in this section, services and benefits include
all amounts that the Department pays on behalf of the recipient
during the period in question and includes:

(a)  premiums that the recipient pays to any Medicaid
health plan or managed care plan including any payments for
administration costs, Medicare, and private insurance plans;

(b)  payments for prepaid mental health services; and
(c)  payments made directly to service providers or to the

recipient.
(3)  If the eligibility agency determines that a recipient is

ineligible for the services and benefits that he receives, the
recipient must repay to the Department any costs that result
from the services and benefits.

(4)  The eligibility agency shall reduce the amount that the
recipient must repay by the amount that the recipient pays to the
eligibility agency for a Medicaid spenddown, a cost of care
contribution, or a MWI premium for the month.

(5)  If a recipient who pays an asset copayment for
coverage under Prenatal Medicaid is found to be ineligible for
the entire period of coverage under Prenatal Medicaid, the
eligibility agency shall reduce the amount that the recipient must
repay by the amount that the recipient pays to the agency in the
form of the prenatal asset copayment.

(6)  If the recipient is eligible but the overpayment is
because the spenddown, the MWI premium, the asset
copayment for prenatal services, or the cost of care contribution
is incorrect, the recipient must repay the difference between the
correct amount that the recipient should pay and the amount that
the recipient has paid.

(7)  If the eligibility agency determines that the recipient is
ineligible due to having resources that exceed the resource limit,
the recipient must pay the lesser of the cost of services or
benefits that the recipient receives, or the difference between the
recipient's countable resources and the resource limit for each
month resources exceed the limit.

(8)  A recipient may request a refund from the Department
if the recipient believes that:

(a)  the monthly spenddown, the asset copayment for
prenatal services, or cost of care contribution that the recipient
pays to receive medical assistance is less than what the
Department pays for medical services and benefits for the
recipient; or

(b)  the amount that the recipient pays in the form of a
spenddown, a MWI premium, a cost of care contribution for
long-term care services, or an asset copayment for prenatal
services exceeds the payment requirement.

(9)  Upon receiving the request, the Department shall
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determine whether it owes the recipient a refund.
(a)  In the case of an incorrect calculation of a spenddown,

MWI premium, cost of care contribution, or asset copayment for
poverty level, pregnant woman services, the refundable amount
is the difference between the incorrect amount that the recipient
pays to the Department for medical assistance and the correct
amount that the recipient should pay, less the amount that the
recipient owes to the Department for any other past due, unpaid
claims.

(b)  If the spenddown, asset copayment for poverty level,
pregnant woman services, or a cost of care contribution for long-
term care exceeds medical expenditures, the refundable amount
is the difference between the correct spenddown, asset
copayment, or cost of care contribution that the recipient pays
for medical assistance and the amount that the Department pays
on behalf of the recipient for services and benefits, less the
amount that the recipient owes to the Department for any other
past due, unpaid claims.  The Department shall issue the refund
only after the 12-month time period that medical providers have
to submit claims for payment.

(c)  The Department may not issue a cash refund for any
portion of a spenddown or cost of care contribution that is met
with medical bills.  Nevertheless, the Department may pay
additional covered medical bills used to meet the spenddown or
cost of care contribution equal to the amount of refund that the
Department owes the recipient, or apply the bill amount toward
a future spenddown or cost of care contribution.

(10)  A recipient who pays a premium for the MWI
program may not receive a refund even when the Department
pays for services that are less than the premium that the recipient
pays for MWI.

(11)  If the cost of care contribution that a recipient pays a
medical facility is more than the Medicaid daily rate for the
number of days that the recipient is in the medical facility, the
recipient may request a refund from the medical facility.  The
Department shall refund the amount that it owes the recipient
only when the medical facility sends the excess cost of care
contribution to the Department.

(12)  If the sponsor of an alien does not provide correct
information, the alien and the alien's sponsor are jointly liable
for any overpayment of benefits.  The Department shall recover
the overpayment from both the alien and the sponsor.

KEY:  public assistance programs, applications, eligibility,
Medicaid
October 1, 2012 26-18
Notice of Continuation January 23, 2013



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 205

R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-2.  Patient Rights.
R525-2-1.  Authority and Purpose.

(1)  This rule is adopted under the authority of Section
62A-15-606.

(2)  The purpose of this rule is to explain patient rights for
patients at the Utah State Hospital.

R525-2-2.  Patients and Family Are Informed of Rights.
Patients, and when appropriate, family members are

informed of their rights and the means by which these rights are
protected and exercised.

R525-2-3.  Admission Status.
Patients, and when appropriate, family members have their

admission status explained to them and to have the provisions
of the law pertaining to their admission.

R525-2-4.  Consent Forms.
A written, dated, and signed consent form is obtained from

the patient, and when appropriate, the patient's family or legal
guardian for participation in research projects and for use or
performance of:

(1)  electroconvulsive therapy;
(2)  unusual medications;
(3)  audiovisual equipment;
(4)  other procedures where consent is required by law.

R525-2-5.  Patient Advocate.
A Hospital Patient Advocate is provided to assist patients

and, when appropriate family members, and direct their
concerns to the appropriate person/agency.

R525-2-6.  Patient May Deny Family Members Access to
Treatment Information.

Adult patients, who do not have a court-appointed legal
guardian, may exclude family members from their treatment
information.

KEY:  patient rights
February 21, 2012 62A-15-606
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R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-3.  Medication Treatment of Patients.
R525-3-1.  Authority and Purpose.

(1)  This rule is adopted under the authority of Section
62A-15-606.

(2)  The purpose of this rule is to provide guidance on the
medication treatment of patients as required by 62A-15-704(3).

R525-3-2.  Medication as Part of Treatment.
Utah State Hospital (USH) offers medication as part of

treatment for patients.

R525-3-3.  Patients May Refuse Medication Treatment.
Patients have the right to refuse medication treatment.

R525-3-4.  Clinical Medication Review.
In the event that a patient refuses medication treatment,

USH staff shall hold a clinical medication review to determine
if medication treatment is required as part of the patient's
treatment.

R525-3-5.  Patient/Legal Guardian Shall Attend Review.
The patient/legal guardian shall be afforded the opportunity

to attend the review and address the issue of medication
treatment.

R525-3-6.  Medication Review Committee to Render a
Decision.

The medication review committee shall render a decision
with respect to whether medication is a requirement of treatment
and shall inform the patient/legal guardian of that decision.

R525-3-7.  The Patient May Appeal the Decision.
The patient/legal guardian shall be afforded the opportunity

to appeal any decision and have the case reviewed by the
Hospital Clinical Director/designee.

R525-3-8.  Hospital Clinical Director/Designee Shall Review
the Case.

The Hospital Clinical Director/designee shall review the
appeal and render a decision with respect to whether or not the
patient is required to take medication as part of their treatment.

R525-3-9.  Periodic Reviews.
Patients medicated pursuant to a medication review are

periodically evaluated to determine if medication treatment
continues to be a requirement of their treatment.

R525-3-10.  Medication Treatment of Minors.
Medication treatment of minor children is conducted only

in agreement with the child and the parent/legal guardian.

R525-3-11.  Electroconvulsive Therapy.
Electroconvulsive therapy is provided upon consent of the

patient/legal guardian and may be provided by other hospitals
that are equipped and staffed to provide safe and effective
electroconvulsive therapy and recovery.

KEY:  medication treatment
February 21, 2012 62A-15-606
Notice of Continuation January 24, 2013 62A-15-704(3)
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R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-4.  Visitors.
R525-4-1.  Patients May Have Visitors.

At the discretion of patients, family, friends, and
appropriate others may visit patients at the Utah State Hospital
(USH).

R525-4-2.  Clergy and Legal Counsel.
With respect to clergy and/or legal counsel visiting

patients, the hospital abides by Subsection 62A-15-641(3).

R525-4-3.  Visits May Be Denied or Limited.
A physician may deny or limit a visit for safety, security,

and/or therapeutic reasons.

R525-4-4.  Visiting Minors.
Persons desiring to visit minors must obtain approval from

the parent/legal guardian and the unit clinical staff.

R525-4-5.  Visiting Hours Are Posted.
Each treatment unit shall post their visiting hours in an area

that is accessible by the public.

R525-4-6.  Visitor Slip.
Upon arrival at USH, visitors must obtain a "visitor slip"

from the switchboard located in the Heninger Administration
Building.

R525-4-7.  Visitor Slips Are Presented Upon Arrival at Unit.
The visitor presents the visitor slip and proper

identification upon arrival to the unit.

R525-4-8.  Visitors Bringing Gifts.
Visitors desiring to bring gift/items are required to obtain

clearance from the patient's treatment team prior to bringing the
gift/item on the unit.

KEY:  visitors
May 25, 1998 62A-15-606
Notice of Continuation January 23, 2013
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R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-5.  Background Checks.
R525-5-1.  Authority and Purpose.

(1)  This rule is adopted under the authority of Section
62A-15-606.

(2)  The purpose of this rule is to explain the use of
background checks for new employees and volunteers at the
Utah State Hospital.

R525-5-2.  Background Checks Are Completed on All New
Employees and Volunteers.

Background checks, which may include fingerprinting and
BCI inquiries, are completed on all newly hired employees and
volunteers who will be performing volunteer services for an
extended period of time.

R525-5-3.  Information Is Used for Employment/Volunteer
Service Placement.

Background information shall be used to determine
appropriateness for employment or volunteer services.

KEY:  background checks
February 21, 2012 62A-15-606
Notice of Continuation January 23, 2013
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R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-6.  Prohibited Items and Devices.
R525-6-1.  Authority.

(1)  This rule establishes secure areas on the Utah State
Hospital campus and procedures for securing prohibited items
and devices as authorized by Subsection 76-8-311.3(2).

(2)  This rule is promulgated under authority of section
62A-15-606.

R525-6-2.  Establishment of Secure Areas.
(1)  Pursuant to Subsections 62A-15-603(3) and 76-8-

311.3(2), the following buildings of the Utah State Hospital are
established as secure areas:

(a)  Forensic Mental Health Facility;
(b)  Lucy Beth Rampton Building;
(c)  Beesley Building;
(d)  MS Building;
(e)  Youth Center; and
(f)  any building constructed on the Utah State Hospital

campus to replace or expand these buildings that perform similar
functions of the above listed buildings.

R525-6-3.  Items and Devices Prohibited from Secure Areas.
(1)  Pursuant to Subsections 76-8-311.1(2)(a) and 76-8-

311.3(2), all weapons, contraband, controlled substances,
ammunition, items that implement escape, explosives, spirituous
or fermented liquors, firearms, or any devices that are normally
considered to be weapons are prohibited from entry beyond the
secure storage lockers in the foyers of each building listed
above.

R525-6-4.  Storage of Prohibited Items and Devices.
(1)  The public is notified of the availability of secure

storage lockers at the entrance of the Utah State Hospital
campus.  Directions for use of the storage lockers are provided
at or near the entrance of each of the above listed buildings.

KEY:  weapons, state hospital, secure areas, prohibited items
and devices
February 21, 2012 62A-15-603(3)
Notice of Continuation January 23, 2013 62A-15-606
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R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-7.  Complaints/Suggestions/Concerns.
R525-7-1.  Authority and Purpose.

(1)  This rule is promulgated under the authority of Section
62A-15-606.

(2)  The purpose of this rule is to explain the process for
patients and their family members to register complaints,
suggestions and concerns.

R525-7-2.  Patient and Family Members May Register
Complaints.

Patients and/or their family members may register a
complaint/suggestion/concern about the hospital to any hospital
staff member.

R525-7-3.  Complaints/Suggestions/Concerns Are Reviewed.
Complaints/suggestions/concerns are reviewed by the

Hospital Suggestion Committee and forwarded to the
appropriate person/agency for response.

R525-7-4.  The Suggestion Committee Shall Respond.
The person submitting the complaint/suggestion/concern

shall receive a response from the Suggestion Committee.

R525-7-5.  No Reprisal to Person Making Complaint.
Patients, family members, and members of the public may

pursue complaints against the hospital without reprisal.

KEY:  complaints, suggestions, concerns
February 21, 2012 62A-15-606
Notice of Continuation January 23, 2013
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R527.  Human Services, Recovery Services.
R527-39.  Applicant/Recipient Cooperation.
R527-39-1.  Authority and Purpose.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
Section 62A-1-111 and 62A-11-107.

2.  The purpose of this rule is to define the terminology
related to client cooperation as required for eligibility for IV-A
or Medicaid assistance, to identify the cooperation requirements,
and to describe the review process available to a client if the
client disagrees with the office's assessment that the client is or
is not cooperating as required.

R527-39-2.  Definitions.
1.  IV-A recipient means any individual who has been

determined eligible for financial assistance under title IV-A of
the Social Security Act.

2.  Non-IV-A Medicaid recipient means any individual
who has been determined eligible for or is receiving Medicaid
under title XIX of the Social Security Act but has not been
determined eligible for, or is not receiving, financial assistance
under title IV-A of the Social Security Act.

3.  IV-A agency means the State agency that has the
responsibility for administration of, or supervising the
administration of, the State plan under title IV-A of the Social
Security Act.

4.  Medicaid agency means the State agency that has the
responsibility for administration of, or supervising the
administration of, the State plan under title XIX of the Social
Security Act.

R527-39-3.  Cooperation Requirements.
1.  An applicant/recipient of IV-A or Non-IV-A Medicaid

services, with some Medicaid program exceptions, must
cooperate with the Office of Recovery Services/Child Support
Services (ORS/CSS) in:

a.  identifying and locating the parent of a child for whom
aid is claimed;

b.  establishing the paternity of a child born out of wedlock
for whom aid is claimed;

c.  establishing an order for child support;
d.  obtaining support payments for the recipient and for a

child for whom aid is claimed unless a Good Cause
determination has been made by the IV-A or Medicaid agency,
or the Non-IV-A Medicaid applicant/recipient has declined
child support services;

e.  obtaining any other payments or property due the
recipient or the child; and

f.  obtaining and enforcing the provisions of an order for
medical support.

2.  The applicant/recipient must cooperate with ORS/CSS
with specific actions that are necessary for the achievement of
the objectives listed above, as follows:

a.  appearing at the ORS/CSS office to provide verbal or
written information, or documentary evidence, known to,
possessed by, or reasonably obtainable by the recipient;

b.  participating at judicial or other hearings or
proceedings;

c.  providing information;
d.  turning over to ORS/CSS any support payments

received from the obligor after the Assignment of Collection of
Support Payments has been made.

e.  complying with a judicial or administrative order for
genetic testing.

R527-39-4.  Request for Review.
1.  When ORS/CSS notifies a IV-A or Non-IV-A Medicaid

applicant/recipient that she/he is not cooperating in a case, the
applicant/recipient may contest the determination by requesting

that ORS/CSS conduct an office administrative review.  Such a
review shall not be subject to the provisions of the Utah
Administrative Procedures Act (UAPA), or be considered an
adjudicative proceeding under Section 63G-4-203 and Rule
R527-200.  The applicant/recipient may choose instead to
request an adjudicative proceeding under UAPA, or petition the
district court to review the noncooperation determination and
issue a judicial order based on its findings.  If an administrative
review is requested, the senior agent designated to conduct the
review shall examine the case record, talk to the agent assigned
to the case, consult with the team manager, and consider any
new information the applicant/recipient provides to determine
whether she/he has or has not met the cooperation requirements
listed in Section 62A-11-307.2 or is not able to meet the
requirements and is cooperating in good faith.

2.  If a IV-A or Non-IV-A Medicaid applicant/recipient
disagrees with the results of an administrative review conducted
by an ORS/CSS senior agent, she/he may request that an
ORS/CSS Presiding Officer conduct an adjudicative proceeding,
or the applicant/recipient may petition the district court to
review the initial noncooperation determination and the results
of the administrative review, and issue a judicial order based on
its findings.

3.  If a IV-A or Non-IV-A Medicaid applicant/recipient
disagrees with the Decision and Order issued by an ORS/CSS
Presiding Officer after the close of an adjudicative proceeding,
she/he may request reconsideration within 20 days after the date
the Decision and Order is issued as provided in Sections 63G-4-
302 and R527-200-14, or petition the district court to review the
Decision and Order and issue a judicial order based on its
findings.

KEY:  child support
July 13, 2009 62A-1-111
Notice of Continuation January 2, 2013 62A-11-104

62A-11-107
62A-11-307.2

63G-4-203
63G-4-302



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 212

R527.  Human Services, Recovery Services.
R527-56.  In-Kind Support.
R527-56-1.  Authority and Purpose.

1.  Section 62A-11-107 authorizes the Office of Recovery
Services is to adopt, amend and enforce rules.

2.  The purpose of this rule is to specify the responsibility
and procedures for the Office of Recovery Services, Child
Support Services teams (ORS/CSS) to grant or deny credit for
support paid in-kind when a court or administrative authority
has previously ordered cash support payments.  This rule also
specifies the right of ORS/CSS to recover the amount of in-kind
support from the obligee when they continue to accept payments
after signing an assignment or similar document.

R527-56-2.  Requirements and Procedures.
1.  "In-kind" support is support provided by the obligor to

the obligee in lieu of payment of a cash support amount.
2.  In cases where the obligee is receiving financial public

assistance, ORS/CSS shall give credit to obligors for in-kind
support payments when cash support is court-ordered and there
is an in-kind support agreement between the obligee and obligor
meeting the following criteria:

a.  Both the obligor and the obligee shall have agreed to the
in-kind support.

b.  The agreement shall be in writing.
c.  The agreement pre-dates the obligee receiving financial

public assistance.
d.  The agreement shall have been filed with the court.
e.  The value of the in-kind support is undisputed.
f.  The in-kind support is easily valued.
g.  The value of the in-kind support provided in a month

equals or exceeds the monthly amount of cash support ordered
by the court.

h.  ORS/CSS shall have received written notice of the
agreement and registered no objection to the agreement when
the obligee applied for public assistance.

3.  If the criteria listed above are met, ORS/CSS shall give
the obligor credit for the monthly court-ordered amount for each
month that the agreement was in effect and the in-kind support
was provided.

4.  ORS/CSS may take whatever action is necessary to
require prospective payment of the court-ordered cash support
during the time period that the obligee receives financial public
assistance.

5.  If the obligee signed an assignment or other document
from the Department of Workforce Services or ORS/CSS which
specified that upon receipt of financial public assistance by the
obligee ORS/CSS requires prospective payment of cash support
as ordered by the court, and the obligor and obligee continue to
act in accordance with the in-kind support agreement, the
obligee is considered to be retaining support in violation of the
assignment of support rights, and the office may recover the
amount of in-kind support from the obligee.

6.  If the obligee did not sign an assignment or other
document as described in (5.), but otherwise received written
notice from ORS/CSS that upon receipt of financial public
assistance by the obligee ORS/CSS requires prospective
payment of cash support as ordered by the court, and the obligor
and obligee continue to act in accordance with the in-kind
support agreement, the obligee is considered to be retaining
support in violation of the assignment of support rights, and
ORS/CSS may recover the amount of in-kind support from the
obligee.

7.  Once an obligor receives written notice that an
assignment of support rights is in effect and that ORS/CSS
requires payment of cash support as ordered by the court, the
obligor may be held responsible to pay directly to ORS/CSS any
prospective support payments which are due under a support
order, in the manner provided in the support order.

KEY:  child support
June 9, 2008 62A-11-104(1)
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R527.  Human Services, Recovery Services.
R527-302.  Income Withholding Fees.
R527-302-1.  Purpose and Authority.

1.  The Office of Recovery Services is authorized to create
rules necessary for the provision of social services by Section
62A-11-107.

2.  This rule establishes procedures for a payor of income
to withhold a one-time fee to offset administrative costs incurred
when processing a withholding order pursuant to Rule 64D,
Utah Rules of Civil Procedure, and Section 78A-2-216(1)(b).

R527-302-2.  Income Withholding Fees.
1.  When the Office of Recovery Services/Child Support

Services (ORS/CSS) initiates income withholding against a
payor of income for payment of an obligor's child support, the
payor of income may deduct a one-time $25.00 fee to offset the
administrative costs it incurs to process the withholding
pursuant to Rule 64D, Utah Rules of Civil Procedure, and
Subsection 78A-2-216(1)(b).

2.  A payor of income may choose to deduct the entire
$25.00 in the first month of withholding, or, pursuant to
Subsection 62A-11-406(4), a payor may choose to deduct the
$25.00 in monthly increments (for example, $5.00 per month for
5 months) until the full amount has been deducted, provided the
total amount withheld does not exceed the maximum amount
permitted under Subsection 303(b) of the Consumer Credit
Protection Act, 15 U.S.C. 1673(b).

KEY:  child support, income withholding fees
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R527.  Human Services, Recovery Services.
R527-305.  High-Volume, Automated Administrative
Enforcement in Interstate Child Support Cases.
R527-305-1.  Authority.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
Section 62A-11-107.  Section 62A-11-111 provides for
collection with liens and the disposition of property acquired by
the department.

2.  This rule establishes procedures for High-Volume,
Automated Administrative Enforcement in Interstate child
support cases pursuant to Section 62A-11-305, and Subsection
466(a)(14) of the Social Security Act.

R527-305-2.  Purpose.
The purpose of this rule is to provide procedures for the

Office of Recovery Services/Child Support Services
(ORS/CSS), when a request is received from a IV-D child
support agency of another state for high-volume, automated
administrative enforcement of support orders.

R527-305-3.  Definitions.
1.  "Requesting State" means the state sending an

administrative interstate enforcement request to the assisting
state.

2.  "Assisting State" means the state matching the
requesting state's delinquent obligors against databases and, if
appropriate, seizing assets on behalf of the requesting state.

3. "High-Volume, Automated Administrative Enforcement
in Interstate Cases" means the use of automated data processing
to search the assisting state's databases to determine whether
information is available regarding parents who owe child
support in the requesting state, and the seizure of identified
assets, if appropriate, using the same techniques as used in
intrastate cases.

4.  "IV-D agency" means an agency authorized by Title IV,
Section D of the Social Security Act to administer child support
services and collections.

R527-305-4.  Procedures for High-Volume, Automated
Administrative Enforcement of Interstate Referrals.

The procedures below apply whenever ORS/CSS receives
a request for high-volume, automated administrative
enforcement of interstate cases from another state's IV-D
agency.

1.  Another state may transmit a request for automated
administrative enforcement of support orders to ORS/CSS by
electronic or other means.  The requesting state may transmit a
single high-volume referral that includes multiple requests.

2.  A request for automated administrative interstate
enforcement shall not be considered a transfer of the cases
referred to the ORS/CSS caseload.

3.  ORS/CSS will conduct a match of the referral data
against Utah state databases to which it has access to determine
if information regarding the obligor is available.  ORS/CSS will
notify the requesting state of the results of the search.

4.  ORS/CSS will give an automated administrative
interstate enforcement request the same priority it gives to a
regular interstate case referred by another state for collection
services or establishment, modification, or registration of an
order.

KEY:  child support, interstate
April 21, 2008 62A-11-305
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R527.  Human Services, Recovery Services.
R527-430.  Administrative Notice of Lien-Levy Procedures.
R527-430-1.  Authority.

This rule establishes procedures for Notice of Lien and
Levy pursuant to Subsections 62A-11-103(4), (14); 62A-11-
104(9); 62A-11-304.1(1)(h)(i)(A) and (B), (1)(h)(ii), (1)(h)(iii),
(1)(h)(iv), (2), (5)(b); 62A-11-304.5 (1)(b); and Section 62A-
11-313.

R527-430-2.  Purpose.
The purpose of this rule is to provide procedures for the

Office of Recovery Services/Child Support Services (ORS/CSS)
to determine the amount that a financial institution or payor
should release to an unobligated spouse who jointly owns a
financial account, as defined in Subsection 62A-11-103(4), or
who is a joint-recipient of a non-means tested lump sum
payment, judgment, settlement, or lottery, when ORS/CSS has
subjected the account, non-means tested lump sum payment,
judgment, settlement, or lottery to a Notice of Lien-Levy, and
the unobligated spouse has contested the action.

R527-430-3.  Definitions.
1.  Terms used in this rule are defined in Sections 62A-11-

103, 62A-11-303 and 62A-11-401.
2.  In addition,"unobligated spouse" means a spouse and

joint-owner of a financial account, joint-recipient of a non-
means tested lump sum payment, judgment, settlement, or
lottery who is not obligated under the child support order that is
the basis for the action.

R527-430-4.  Procedures on Joint Financial Accounts, Non-
means Tested Lump Sum Payments, Judgments, Settlements,
and Lotteries.

The procedures below will apply when an unobligated
spouse contests a Notice of Lien-Levy or a Notice of Lien-Levy,
Lump Sum Payment upon a joint financial account or payor of
a non-means tested payment, judgment, settlement, or lottery.

1.  The unobligated spouse must make a written request to
ORS/CSS to review the action within 15 days of the date the
concurrent notice of lien-levy was sent to the obligor and the
unobligated spouse, pursuant to Subsection 62A-11-304.1(5)(a).

2.  In cases that involve amounts from financial
institutions, the unobligated spouse must provide ORS/CSS with
documentation of recent income and/or documentation of the
sources of deposits made to the financial account.  Examples of
income documentation include:  copies of tax returns for the
prior year with W-2's attached; or, copies of two or more recent
pay records.  Examples of documentation of deposits to a
financial account include:  receipts or statements which show
the sources of deposits made to the financial institution for the
current month and one or more prior months.  In cases that
involve amounts from a non-means tested lump sum payment,
judgment, settlement, or lottery, the unobligated spouse must
provide ORS/CSS with documentation of the settlement
percentage that each recipient should receive. Examples of
payment documentation include:  written verification from the
insurance company or other payor, a copy of the payment or
settlement agreement, and/or a copy of a signed judgment.

3.  ORS/CSS will determine the amount that the financial
institution should release to the unobligated spouse based upon
the proportionate share of the income earned by the unobligated
spouse, or the proportionate share of deposits made to the
financial account by the unobligated spouse, or a combination
of the two methods.  In cases that involve amounts from a non-
means tested lump sum payment, judgment, settlement, or
lottery, ORS/CSS will determine the amount that the payor
should release to the unobligated spouse based upon the validity
of the documentation provided to ORS/CSS.

4.  If it is determined that a portion of the property should

be released to the unobligated spouse, ORS/CSS will notify the
financial institution or payor pursuant to Subsection 62A-11-
304.1(5)(b).

5.  Upon receipt of a notice of release from ORS/CSS, the
financial institution or payor shall release the property that is
specified in the notice of release, but continue to secure the
remaining property from unauthorized transfer or disposition
until 21 days after the date the original Notice of Lien-Levy was
sent, at which time the financial institution or payor shall
surrender the remaining property to ORS/CSS pursuant to
Subsection 62A-11-304.1(5)(b).

KEY:  child support
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R590.  Insurance, Administration.
R590-102.  Insurance Department Fee Payment Rule.
R590-102-1.  Authority.

This rule is adopted pursuant to Subsections 31A-3-103(3),
which require the commissioner to publish the schedule of fees
approved by the legislature and to establish deadlines for
payment of each of the various fees.

R590-102-2.  Purpose and Scope.
(1)  The purposes of this rule are to:
(a) publish the schedule of fees approved by the legislature;
(b)  establish fee deadlines; and
(c)  disclose this information to licensees and the public.
(2)  The rule applies to:
(a)  all persons engaged in the business of insurance in

Utah;
(b)  all licensees;
(c)  applicants for licenses, registrations, certificates, or

other similar filings; and
(d)  all persons requesting services provided by the

department for which a fee is required.

R590-102-3.  Definitions.
In addition to the definitions in Title 31A, the following

definitions shall apply for the purposes of this rule:
(1)  "Admitted insurers" include:  fraternal, health, health

maintenance organization, life, limited health plan, motor club,
non-profit health service, property-casualty, title insurers, and
a prescription drug plan.

(2)  "Agency" means:
(a)  a person, other than an individual, including a sole

proprietorship by which a natural person does business under an
assumed name; and

(b)  an insurance organization required to be licensed under
Subsections 31A-23a-301, 31A-25-207, and 31A-26-209.

(3)  "Captive insurer" includes association captive, branch
captive, industrial insured captive, pure captive, sponsored
captive, and special purpose financial captive.

(4)  "Deadline" means the final date or time:
(a)  imposed by:
(i)  statute;
(ii)  rule; or
(iii)  order, and
(b)  by which
(i)  a payment must be received by the department without

incurring penalties for late payment or non-payment; or
(ii)  required information must be received by the

department without incurring penalties for late receipt or non-
receipt.

(5)  "Fee" means an amount set by the commissioner, by
statute, or by rule and approved by the legislature for licenses,
registrations, certificates, and other filings and services provided
by the Insurance Department.

(6)  "Full-line agency" includes producer, consultant,
independent adjuster, managing general agent, public adjuster,
reinsurance intermediary broker, and third party administrator.

(7)  "Full-line individual" includes a producer, consultant,
independent adjuster, managing general agent, public adjuster,
reinsurance intermediary broker, and third party administrator.

(8)  "Limited-line agency" includes bail bond and limited-
line producer.

(9)  "Limited-line individual" includes bail bond agent,
limited-lines producer and customer service representative.

(10)  "Other organizations" include:  home warranty, joint
underwriter, purchasing group, rate service organization, risk
retention group, service contract provider and health discount
program.

(11)  "Paper application" means an application that must be
manually entered into the department's database because the

application was submitted by paper, facsimile, or email when
the department has provided an electronic application process
and stated the electronic process is the preferred process for
receiving an application.

(12)  "Paper filing" means a filing that must be manually
entered into the department's database because the filing was
submitted by paper, facsimile, or email when the department has
provided an electronic filing process and stated the electronic
process is the preferred process for receiving a filing.

(13)  "Received by the department" means:
(a)  the date delivered to and stamped received by the

department, if delivered in person;
(b)  the postmark date, if delivered by mail;
(c)  the delivery service's postmark date or pick-up date, if

delivered by a delivery service; or
(d)  the received date recorded on an item delivered, if

delivered by:
(i)  facsimile;
(ii)  email; or
(iii)  another electronic method; or
(e)  a date specified in:
(i)  a statute;
(ii)  a rule; or
(iii)  an order.

R590-102-4.  General Instructions.
(1)  Any fee payable to the department not included in

Subsections R590-102-5 through 18, shall be due when service
is requested, if applicable, otherwise by the due date on the
invoice.

(2)  Payment.
(a)  A non-electronic payment processing fee will be added

to a payment when the department has provided an electronic
payment process and stated the electronic process is the
preferred process for receiving a payment.

(b)  Check.
(i)  Checks shall be made payable to the Utah Insurance

Department.
(ii)  A check that is dishonored in the process of the

collection will not constitute payment of the fee for which it was
issued and any action taken based on the payment will be
voided.

(iii)  Late fees and other penalties, resulting from the
voided action will apply until proper payment is made.

(iv)  A check payment that is dishonored is a violation of
this rule.

(c)  Cash.  The department is not responsible for un-
receipted cash that is lost or misdelivered.

(d)  Electronic.
(i)  Credit Card.
(A)  Credit cards may be used to pay any fee due to the

department.
(B)  Credit card payments that are dishonored will not

constitute payment of the fee and any action taken based on the
payment will be voided.

(C)  Late fees and other penalties, resulting from the voided
action, will apply until proper payment is made.

(D)  A credit card payment that is dishonored is a violation
of this rule.

(ii)  Automated clearinghouse (ACH).
(A)  Payers or purchasers desiring to use this method must

contact the department for the proper routing and transit
information.

(B)  Payments that are made in error to another agency or
that are not deposited into the department's account will not
constitute payment of the fee and any action taken based on the
payment will be voided.

(C)  Late fees and other penalties resulting from the voided
action will apply until proper payment is made.
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(D)  An ACH payment that is dishonored is a violation of
this rule.

(3)  Retaliation.  The fees enumerated in this rule are not
subject to retaliation in accordance with Section 31A-3-401 if
other states or countries impose higher fees.

(4)  Refunds.
(a)  All fees in this rule are non-refundable.
(b)  Overpayments of fees are refundable.
(c)  Requests for return of overpayments must be in

writing.
(5)  A non-electronic processing fee will be assessed for a

particular service if the department has established an electronic
process for that service.  See R590-102-15.

R590-102-5.  Admitted Insurer and Prescription Drug Plan
Fees.

(1)  Annual license fees:
(a)  certificate of authority, initial license application - due

with license application:  $1,000;
(b)  certificate of authority - renewal - due by the due date

on the invoice:  $300;
(c)  certificate of authority - late renewal - due for any

renewal paid after the date on the invoice: $350;
(d)  certificate of authority - reinstatement - due with

application for reinstatement:  $1,000.
(2)  Other license fees:
(a)  certificate of authority - amendments - due with request

for amendment:  $250;
(b)(i)  Form A - application for merger, acquisition, or

change of control, due with filing:  $2,000.
(ii)  Expenses incurred for consultant(s) services necessary

to evaluate a Form A will be charged to the applicant and due by
the due date on the invoice;

(c)  redomestication filing - due with filing:  $2,000; and
(d)  application for organizational permit for mutual insurer

to solicit applications for qualifying insurance policies or
subscriptions for mutual bonds or contribution notes - due with
application:  $1,000.

(3)  The annual initial or annual renewal license fee
includes the following licensing services for which no additional
fee is required:

(a)  filing annual statement and report of Utah business -
due annually on March 1;

(b)  filing holding company registration statement - Form
B;

(c)  filing application for material transactions between
affiliated companies - Form D;

(d)  application for:  stock solicitation permit, public
offering filing, but not an SEC filing; an SEC filing; private
placement offering; and

(e)  application for individual license to solicit in
accordance with the stock solicitation permit.

(4)  Annual service fee:
(a)  Due annually by the due date on the invoice.
(b)  A prescription drug plan is exempted from payment of

a service fee.
(c)  The fee is based on the Utah premium as shown in the

latest annual statement on file with the National Association of
Insurance Commissioners (NAIC) and the department.  Fee
calculation example:  the 2004 annual service fee calculation
will use the Utah premium shown in the December 31, 2003
annual statement.

(d)  Fee schedule:
(i)  $0 premium volume:  no service fee;
(ii)  more than $zero but less than $1 million in premium

volume:  $700;
(iii)  $1 million but less than $3 million in premium

volume:  $1,100;
(iv)  $3 million but less than $6 million in premium

volume:  $1,550;
(v)  $6 million but less than $11 million in premium

volume:  $2,100;
(vi)  $11 million but less than $15 million in premium

volume:  $2,750;
(vii)  $15 million but less than $20 million in premium

volume:  $3,500; and
(viii)  $20 million or more in premium volume:  $4,350.
(e)  The annual service fee includes the following services

for which no additional fee is required:
(i)  filing of amendments to articles of incorporation,

charter, or bylaws;
(ii)  filing of power of attorney;
(iii)  filing of registered agent;
(iv)  affixing commissioner's seal and certifying any paper;
(v)  filing of authorization to appoint and remove agents;
(vi)  filing of producer/agency appointment with an insurer

- initial;
(vii)  filing of producer/agency appointment with an insurer

- termination;
(viii)  report filing, all lines of insurance;
(ix)  rate filing, all lines of insurance; and
(x)  form filing, all lines of insurance.
(f)  The annual service fee is for services that the

department will provide for an admitted insurer during the year.
The fee is paid in advance of providing the services.

(5)  Other fees:
(a)  E-commerce fee: (see R590-102-18).
(b) Insurer examination costs reimbursements from

examined insurers - due by due date on the invoice:  actual costs
plus overhead expense.

R590-102-6.  Surplus Lines Insurer, Accredited Reinsurer,
Trusteed Reinsurer, and Employee Welfare Fund
Administative/Service Fees.

(1)  Initial Fee - due with application, alien surplus lines
insurers file Utah State Alien Surplus Lines Information Form
$1,000.

(2)  Annual Fee - due annually by the due date on the
invoice:  500;

(3)  Late annual payment - due for any annual payment
paid after the due date on the invoice:  550;

(4)  Reinstatement - due with application, alien surplus
insurers submit request for reinstatement:  $1,000;

(5)  The initial or annual surplus line fee includes the
surplus lines annual statement filing for:

(a)  U.S. companies - due annually on May 1; and
(b)  foreign companies - due within 60 days of the annual

statement's filing with the insurance regulatory authority where
the company is domiciled.

(6)  The initial or annual accredited reinsurer and trusteed
reinsurer license fee includes the annual statement filing - due
annually on March 1.

(7)  The annual fee includes the following services for
which no additional fee is required and is paid in advance:

(a)  filing of power of attorney;and
(b)  filing of registered agent.
(8)  Other fees:  E-commerce fee: see R590-102-18.

R590-102-7.  Other Organization Fees.
(1)  Annual license fee:
(a)  initial - due with application:  $250;
(b)  renewal - due annually by the due date on the invoice:

$200;
(c)  late renewal - due for any renewal paid after the date

on the invoice: $250;
(d)  reinstatement - due with application for reinstatement:

$250;
(e)  The annual other organization initial or renewal fee
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includes the risk retention group annual statement filing - due
annually on May 1.

(2)  Annual service fee - due annually by the due date on
the invoice:  $200.

(a)  The annual service fee includes the following services
for which no additional fee is required:

(i)  filing of power of attorney;
(ii)  filing of registered agent; and
(iii)  rate, form, report or service contract filing.
(b)  The annual service fee is for services that the

department will provide during the year.  The fee is paid in
advance of providing the services.

(3)  Other fees:  E-commerce fee: see R590-102-18.

R590-102-8.  Captive Insurer Fees.
(1) Initial license application - due with license application:

$200.
(2)  Initial license application review - due by the due date

on the invoice: actual costs incurred by the department to review
the application.

(3)  Annual license fees:
(a)  initial - due by the due date on the invoice:  $5,000;
(b)  renewal - due by the due date on the invoice:  $5,000;
(c)  late renewal - due for any renewal paid after the date on

the invoice:  $5,050;
(d)  reinstatement - due with application for reinstatement:

$5,050.
(4)  Other fees:
(a)  e-commerce fee: see R590-102-18.
(b)  Examination costs reimbursements from examined

captive insurers - due by due date on the invoice: actual costs
plus overhead expense.

R590-102-9.  Life Settlement Provider Fees.
(1)  Annual license fees:
(a)  initial - due with application:  $1,000;
(b)  renewal - due by the due date on the invoice:  $300;
(c)  late renewal - due for any renewal paid after the date on

the invoice:  $350;
(d)  reinstatement - due with reinstatement application:

$1,000.
(2)  Annual service fee - due by the due date on the

invoice:  $600.
(a)  The annual service fee includes the following service

for which no additional fee is required:  rate, form, report or
service contract filing.

(b)  The annual service fee is for services that the
department will provide during the year.  The fee is paid in
advance of providing the services.

(3)  Other fees:
(a)  e-commerce fee: see R590-102-18; and
(b)  examination costs reimbursements from examined

viatical settlement providers - due by due date on the invoice:
actual costs plus overhead expense.

R590-102-10. Professional Employer Organization (PEO)
Fees.

(1)  Annual license fees:
(a)  PEO - not certified by an assurance organization:
(i)  initial - due with application:  $2,000;
(ii)  renewal - due by the due date on the invoice:  $2,000;
(iii)  late renewal - due for any renewal paid after the date

on the invoice:  $2,050;
(iv)  reinstatement - due with reinstatement application:

$2,050;
(b)  PEO - certified by an assurance organization:
(i)  initial - due with application:  $2,000;
(ii)  renewal - due by the due date on the invoice:  $1,000;
(iii)  late renewal - due for any renewal paid after the date

on the invoice:  $1,050;
(iv)  reinstatement - due with reinstatement application:

$1,050;
(c)  PEO - small operator:
(i)  initial - due with application:  $2,000;
(ii)  renewal - due by the due date on the invoice:  $1,000;
(iii)  late renewal - due for any renewal paid after the date

on the invoice:  $1,050;
(iv)  reinstatement - due with reinstatement application:

$1,050.
(5)  E-commerce fee: see R590-102-18.

R590-102-11.  Individual Resident and Non-Resident License
Fees.

(1)  Biennial resident and non-resident full-line individual
initial license or renewal fee:

(a)  initial license fee - due with application:  $70:
(b)  renewal license fee if renewed prior to license

expiration date - due with renewal application:  $70;
(c)  reinstatement license fee if inactive license is reinstated

within one year following the license expiration date - due with
application for reinstatement:  $120.

(2)  Biennial resident and non-resident limited-line
individual initial or renewal license fee:

(a)  initial license fee - due with application:  $45;
(b)  renewal license fee if renewed prior to license

expiration date - due with renewal application:  $45;
(c)  reinstatement license fee if inactive license is reinstated

within one year following the license expiration date - due with
application for reinstatement:  $95.

(3)  Other license fees: addition of producer classification
or line of authority to individual producer license - due with
request for additional classification or line of authority:  $25.

(4)  The biennial initial and renewal full-line producer and
limited-line producer fee includes the following services for
which no additional fee is required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  individual continuing education services.
(5)  The biennial initial and renewal individual license fee

includes services the department will provide during the year.
The fee is paid in advance of providing the services.

(6)  Other fees:
(a)  e-commerce fee: see R590-102-18; and
(b)  title insurance product or service approval for dual

licensed title licensee form filing fee - due with filing:  $25.

R590-102-12.  Agency License Fees, Other than Bail Bond
Agencies.

(1)  Biennial resident and non-resident agency initial or
renewal license for a full-line agency and for a limited-line
agency:

(a)  initial license fee - due with application:  $75;
(b)  renewal license fee if renewed prior to license

expiration date - due with renewal application:  $75;
(c)  reinstatement license fee if inactive license is reinstated

within one year following the license expiration date - due with
application for reinstatement:  $125;

(d)  resident title license:
(i)  initial license fee - due with application:  $100;
(ii)  renewal license fee, if renewed prior to license

expiration date - due with renewal application:  $100.
(iii)  reinstatement license fee, if reinstated within one year

following the license inactivation date -- due with application
for reinstatement:  $150.

(2)  Other license fees: addition of producer classification
or line of authority to agency license - due with request for
additional classification or line of authority:  $25.
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(3)  The biennial initial and renewal agency license fee
includes the following services for which no additional fee is
required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  filing of producer designation to agency license -

initial;
(e)  filing of producer designation to agency license -

termination;
(f)  filing of amendment to agency license; and
(g)  filing of power of attorney.
(4)  Other fees:  E-commerce fee: see R590-102-18.

R590-102-13.  Bail Bond Agency.
(1)  Annual bail bond agency per annual license period:
(a)  initial license fee - due with application:  $250;
(b)  renewal license fee if renewed prior to license

expiration date - due with renewal application:  $250;
(c)  reinstatement license fee if inactive license is reinstated

within one year following the license expiration date - due with
application for reinstatement:  $300.

(2)  The annual initial and renewal agency license fee
includes the following services for which no additional fee is
required:

(a)  issuance of letter of certification;
(b)  issuance of letter of clearance;
(c)  issuance of duplicate license;
(d)  filing of producer designation to agency license -

initial;
(e)  filing of producer designation to agency license -

termination;
(f)  filing of amendment to agency license; and
(g)  filing of power of attorney.
(3)  E-commerce fee: see R590-102-18.

R590-102-14.  Health Insurance Purchasing Alliance.
(1)  Annual license fee:
(a)  initial - due with application:  $500;
(b)  renewal - due by the due date on the invoice:  $500;
(c)  late renewal - due for any renewal paid after the date of

the invoice:  $550; and
(d)  reinstatement - due with application for reinstatement:

$500.
(2)  E-commerce fee: see R590-102-18.

R590-102-15.  Continuing Education Fees.
(1)  Annual continuing education provider license fees per

annual license period:
(a)  initial license fee - due with application:  $250;
(b)  renewal license fee if renewed prior to license

expiration date - due with renewal application:  $250;
(c)  reinstatement license fee if inactive license is reinstated

within one year following the license expiration date - due with
application for reinstatement:  $300.

(2)  Continuing education course post-approval fee - due
with request for approval:  $5 per credit hour, minimum fee $25.

R590-102-16.  Non-electronic Processing or Payment Fees.
(1)  Non-electronic filing processing fee - assessed on a

non-electronic filing when the department has provided an
electronic filing process and stated the electronic process is the
preferred process for receiving a filing - due with each paper
non-electronic filing or by the due date on the invoice:  $5.

(2)  Non-electronic application processing fee - assessed on
a non-electronic application when the department has provided
an electronic application process and stated the electronic
process is the preferred process for receiving an application -
due with each paper non-electronic application or by the due

date on the invoice:  $25.
(3)  Non-electronic payment processing fee - assessed on

a non-electronic payment when the department has provided an
electronic payment process and stated the electronic process is
the preferred process for receiving a payment - due with each
non-electronic payment or by the due date on the invoice:  $25.

R590-102-17.  Dedicated Fees.
The following are fees dedicated to specific uses:
(1)(a)  annual fraud assessment fee as calculated under

Section 31A-31-108 and stated in the invoice - due by the due
date on the invoice;

(b)  late fee -- due for any fraud assessment fee paid after
the due date on the invoice:  $50;

(2)  annual title insurance regulation assessment fee as
calculated under Section 31A-23a-415 and Rule R592-10 and
stated in the invoice - due by the due date on the invoice;

(3)  annual title assessment for the Title Recovery,
Education, and Research Fund fee:

(a)  individual title licensee applicant for initial license or
renewal license - due with the initial application or the renewal
application: $15;

(b)  agency title licensee applicant - due with the initial
application: $1,000;

(c)  annual agency title licensee assessment based on
annual written title insurance premium - due by the due date on
the invoice:

(i)  Band A: $0 to $1 million: $125;
(ii)  Band B: more than $1 million to $10 million: $250;
(iii)  Band C: more than $10 million to $20 million: $375;
(iv)  Band D: more than $20 million: $500;
(4)  relative value study book fee - due when book

purchased or by invoice due date:  $10;
(5)  mailing fee for books - due if book is to be mailed to

purchaser:  $3;
(6)  fingerprint fee - due with application for individual

license:
(a)  Bureau of Criminal Investigation (BCI):  $15.00; and
(b)  Federal Bureau of Investigation (FBI):  $16.50;
(7)  annual health insurance actuarial review assessment fee

as calculated under Section 31A-30-115 and stated in the
invoice due by the due-date on the invoice.

R590-102-18.  Electronic Commerce Dedicated Fees.
(1)  E-commerce and internet technology services fee:
(a)  admitted insurer and surplus lines insurer - due with

the initial, annual, renewal, or reinstatement application:  $75;
(b)  captive insurer - due with the initial, annual renewal,

or reinstatement application: $250;
(c)  other organization, professional employer organization,

and life settlement provider - due with the initial, annual
renewal, or reinstatement application:  $50;

(d)  continuing education provider - due with the initial,
annual renewal, or reinstatement application:  $20;

(e)  agency - due with the initial, biennial renewal, or
reinstatement application:  $10;

(f)  health insurance purchasing alliance - due with the
initial, annual renewal, or reinstatement application:  $10; and

(g)  individual - due with the initial, biennial renewal, or
reinstatement application: $5.

(2)  Database access fees:
(a)  information accessed through an electronic portal set

up for that purpose - due when the department's database is
accessed to input or acquire data:  $3 per transaction;

(b)  rate and form filing database access to an electronic
public rate and form filing:

(i)  a separate fee is assessed per line of insurance accessed
(accident and health, life and annuity, or property-casualty);

(ii)  each line of insurance accessed is charged the
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following fees:
(A)  a base fee, which entitles the user up to 30 minutes of

access, the assistance of staff during that time, and one DVD -
$45;

(B)  each additional 30 minutes of access time or fraction
thereof, including the assistance of staff during that time - $45;

(iii)  additional DVD - $2;
(iv)  payment due at time of service or by the due date on

the invoice.

R590-102-19.  Other Fees.
(1)  Photocopy fee - per page: $.50.
(2)  Complete annual statement copy fee - per statement:

$40.
(3)  Fee for accepting service of legal process:  $10.
(4) Fees for production of information lists regarding

licensees or other information that can be produced by list:
(a)  printed list, if the information is already in list format

and only needs to be printed or reprinted:  $1 per page;
(b)  electronic list compiled by accessing information

stored in the Department's database:
(i)  a separate fee is assessed for each list compiled;
(ii)  each list is assessed one or more of the following fees:
(A)  a base fee, which entitles the requestor up to 30

minutes of staff time to draft the information query, compile the
information, prepare a CD, and prepare a CD for mailing to the
requestor - $50, due with request for information;

(B)  each additional 30 minutes or fraction thereof to draft
the information query, compile the information, prepare a CD,
and prepare a CD for mailing to the requestor - $50, due by the
due date on the invoice;

(iii)  additional CD - $1.00, due by the due date on the
invoice.

(5)  Returned check fee:  $20.
(6)  Workers compensation loss cost multiplier schedule:

$5.
(7)  Address correction fee -- assessed when department

has to research and enter new address for a licensee -- due by the
due date on the invoice: $35.

(8)  Independent Review Organization.  Initial application
fee -- due with application:  $250.

R590-102-20.  Severability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of this provision to
other persons or circumstances shall not be affected.

KEY:  insurance fees
January 18, 2013 31A-3-103
Notice of Continuation December 29, 2011
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R590.  Insurance, Administration.
R590-157.  Surplus Lines Insurance Premium Tax and
Stamping Fee.
R590-157-1.  Authority.

This rule is promulgated by the commissioner pursuant to
Subsections:

(1)  31A-3-303(2) which requires the commissioner by rule
to prescribe accounting and reporting forms and procedures to
be used in calculating and paying the surplus lines premium tax;
and

(2)  31A-15-103(11)(d) which requires the commissioner
by rule to specify the stamping fee amount and how it is to be
collected.

R590-157-2.  Purpose and Scope.
A.  The purposes of this rule are to prescribe:
(1)  the amount of the stamping fee and;
(2)  the accounting and reporting forms and procedures to

be used in calculating surplus lines premium taxes and stamping
fees; and.

(3)  the authorized entities to examine the transaction and
collect and receive the tax and fee.

B.  This rule applies to:
(1)  insurers, surplus lines producers, and policyholders

who are jointly and severally liable for the payment of the
premium taxes and stamping fee;

(2)  the advisory organization authorized to examine
surplus transactions; and

(3)  the commissioner's authorized agent to collect the
stamping fee and premium tax and remit the premium tax to the
commissioner.

R590-157-3.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions set forth in Section 31A-1-301, and the following:
A.  "Courtesy filing" means a surplus lines policy filing

done by a resident surplus lines producer on behalf of a resident
or non-resident producer whose licensure does not include a
surplus lines line of authority.

B.  "Courtesy filing fee" means a fee charged by the
resident surplus lines producer for doing a courtesy filing for a
resident or non-resident producer whose licensure does not
include a surplus lines line of authority.

C.  "Stamping fee" means a percentage of policy premium
payable for the examination of a surplus lines transaction as
required in Subsection 31A-15-103(11).

D.  "Surplus Line Association" or "Association" means the
Surplus Lines Association of Utah.

E.  "Surplus lines producer" means a person licensed under
Subsection 31A-23a-106(1)(i) to place insurance with eligible
unauthorized insurers in accordance with Section 31A-15-103.

F.  "Surplus lines insurer" means an unauthorized foreign
or alien insurer subject to the limitations and requirements of
Section 31A-15-103, doing business in this state through
surplus lines producers, and included on the commissioner's
"recognized" list.

G.  "Surplus lines premium" means the monetary
consideration for an insurance policy procured from an
unauthorized insurer, and includes policy fees, membership fees,
required contributions, or monetary consideration, however
designated.

H.  "Surplus lines premium tax" means, as prescribed by
Section 31A-3-301, a tax of 4-1/4% of gross surplus lines
premiums, less 4-1/4% of return premiums paid to insureds by
reason of policy cancellations or premium reductions.

I.  "Surplus lines transaction" means the placement with a
surplus lines insurer of an insurance policy or certificate of
insurance.  It also means any cancellation, endorsement, audit,
or other adjustment to the insurance policy that affects the

premium.

R590-157-4.  Stamping Fee Amounts.
A.  The surplus lines stamping fee is .15 of 1% of the

policy premium payable for the examination of a surplus lines
transaction as required in Subsection 31A-15-103(11)(d).

B.  Late surplus lines stamping fee payments may be
subject to late fees of 25% of the stamping fee due plus 1 1/2%
per month from the time of default until full payment of the fee.

C.  A courtesy filing fee is not included as surplus lines
premium for the purpose of computing taxes and stamping fees.

R590-157-5.  Authorized Agency.
A.  The commissioner hereby authorizes the Surplus Line

Association of Utah to act as his agent for:
(1)  collecting and remitting the premium tax imposed by

Section 31A-3-301 on insurance transactions described in
Sections 31A-15-103, 31A-15-104, and 31A-15-106;

(2) examining surplus lines transactions under Section
31A-15-111; and

(3) collecting the stamping fee authorized under Section
31A-15-103(11).

B.  The Surplus Line Association shall remit all premium
taxes it collects in accordance with the procedures of Section 6.

R590-157-6.  Accounting Procedures.
A.  Within 60 days of the effective date of a surplus lines

transaction, the surplus lines producer must file with the Surplus
Line Association a copy of the policy, binder, certificate,
endorsement, or other documentation sufficient to identify the
subject of the insurance; the coverage, conditions, and term of
insurance; the type of transaction; the effective date; the
premium charged; the premium taxes payable; the name and
address of the policyholder and the insurer.

B.  The Surplus Line Association may prescribe the forms
and procedures to be used by surplus lines producers in
fulfilling Section R590-157-5.

C.  The Surplus Line Association shall prepare a monthly
statement of surplus lines transactions reported during the
preceding 30 days for each surplus lines producer.  This
statement shall list the transactions and premium amounts
reported, the surplus lines premium taxes due under 31A-3-301,
and the stamping fee due under Subsection 31A-15-103(11)(d).

D.  The monthly statement shall be mailed to the surplus
lines producers by the 5th day of each month.

E.  By the 25th day of each month the surplus lines
producer shall remit payment in full to the Surplus Line
Association amounts due shown on the monthly statement.
Premium taxes and stamping fees shall be held in trust by the
surplus lines producer until remitted to the Surplus Lines
Association.

F.  Within three days of the date received, the Surplus Line
Association shall deposit in a qualified depository approved by
the Office of the State Treasurer, for the credit of the Utah
Insurance Department, all funds received as payment of the
surplus lines premium tax.

G.  For tax credits for return premiums, which are not
offset by charges in the monthly statement, the Surplus Line
Association shall submit a request for payment to the Insurance
Department.  A reimbursement will be issued to the designated
person by the Insurance Department pursuant to the Division of
Finance's policies and procedures.

H.  The Surplus Line Association shall prepare the
following reports for the benefit of the commissioner.

(1)  A monthly report shall be prepared listing the surplus
lines producers reporting premiums written during the month
and the amount of the premiums, taxes and fees reported.  The
report shall also list the names of surplus lines insurers and the
amount of written premium attributed to them for the month.
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This report shall be submitted by the 15  of the subsequentth

month.
(2)  An annual report shall be prepared on the basis of both

surplus lines producers and surplus lines insurers and shall list
all premiums reported and taxes paid during the previous
calendar year.  This report shall be submitted to the
commissioner by January 31 of each year.

(3) An annual financial report including income and
expense and balance sheet for the Surplus Lines Association
shall be submitted to the commissioner within 30 days of the
end of the Association's fiscal year.

R590-157-7. Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under 31A-2-308.

R590-157-8.  Enforcement Date.
The commissioner will begin enforcing the revised

provision of this rule effective January 1, 2009.

R590-157-9.  Severability.
If any provision of this rule or the application thereof to

any person or circumstance is for any reason held to be invalid,
the remainder of the rule and the application of the provision to
other persons or circumstances shall not be affected thereby.

KEY:  insurance fee, taxes
November 18, 2008 31A-2-201
Notice of Continuation January 7, 2013 31A-3-303

31A-15-103
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R590.  Insurance, Administration.
R590-171.  Surplus Lines Procedures Rule.
R590-171-1.  Authority.

This rule is promulgated pursuant to the general rule
making authority vested in the commissioner by Section 31A-2-
201 and pursuant to the specific authority of Sections 31A-15-
103(3), 31A-15-103(11) and 31A-15-111.

R590-171-2.  Purpose and Scope.
A.  The purpose of this rule is:
(1)  to recognize The Surplus Line Association of Utah as

the advisory organization of surplus lines producers;
(2)  to authorize The Surplus Line Association to conduct

the examination of surplus lines transactions;
(3)  to authorize The Surplus Line Association to collect a

stamping fee;
(4)  to require that each person licensed as a surplus lines

producer in Utah be a member of the advisory organization;
(5)  to regulate access to the surplus lines market, with

exceptions made for substantial insureds who are presumed to
be sophisticated insurance buyers who the commissioner finds
can adequately protect their own interests because of their
financial resources, business experience and insurance
knowledge; and

(6)  to prescribe procedures for the placement of insurance
with surplus lines insurers.

B.  This rule applies, pursuant to Section 31A-15-103, to
the placement of insurance with surplus lines insurers on risks
located in Utah.

R590-171-3.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions as set forth in Section 31A-1-301 and in addition the
following:

A.  "Export list" means a list published by the
commissioner of coverages and classes of insurance for which
the commissioner has determined no general market exists with
admitted insurers.

B.(a)  "Exempt Commercial Purchaser" means any person
purchasing commercial insurance from the surplus lines market
that, at the time of placement, meets the following requirements:

(i)  The person employs or retains a qualified risk manager
to negotiate insurance coverage;

(ii)  The person has paid aggregate nationwide commercial
property and casualty insurance premiums in excess of $100,000
in the immediately preceding 12 months; and

(iii)  The person meets at least one of the following criteria:
(A)  The person possesses a net worth in excess of

$20,000,000 as such amount is adjusted pursuant to Subsection
(b);

(B)  The person generates annual revenues in excess of
$50,000,000 as such amount is adjusted pursuant to Subsection
(b);

(C)  The person employs more than 500 full-time or full-
time equivalent employees per individual insured or is a member
of an affiliated group employing more than 1,000 employees in
the aggregate;

(D)  The person is a not-for-profit organization or public
entity generating annual budgeted expenditures of at least
$30,000,000 as such amount is adjusted pursuant to Subsection
(b); or

(E)  The person is a municipality with a population in
excess of 50,000 persons.

(b) Effective on January 1, 2015, and each fifth January
occurring thereafter, the amounts in R590-171-3.B (a)(iii)(A),
(B), and (D) shall be adjusted to reflect the percentage change
for such 5-year period in the Consumer Price index for all Urban
Consumers published by the Bureau of Labor Statistics of the
Department of Labor, 15 U.S.C. 8206(5).

C.  "Producer" means an insurance agent, broker or surplus
lines broker as defined in Section 31A-1-301-88.

D.  "Surplus lines producer" means a licensee as defined in
Section 31A-23a-106(2)(a)(viii) to place insurance with surplus
lines insurers in accordance with Section 31A-15-103 and this
rule.

E.  "Surplus lines insurer" means a nonadmitted insurer
that may place business, pursuant to Title 31A, Chapter 15, Part
1 and this rule, with a surplus lines producer.

F.  "Surplus lines transaction" means the solicitation,
negotiation, procurement or effectuation with a surplus lines
insurer of an insurance contract or certificate of insurance.  It
also means any renewal, cancellation, endorsement, audit, or
other adjustment to the insurance contract.

R590-171-4.  Surplus Line Association of Utah.
A.  Surplus Line Association of Utah is recognized as the

advisory organization of surplus lines producers authorized by
Section 31A-15-111.

B.  Each person licensed as a surplus lines producer in
Utah must be a member of the Surplus Line Association of
Utah.

C.  The Surplus Line Association of Utah is authorized:
(1)  to facilitate and encourage compliance by its members

with the laws of Utah and the rules of the commissioner relative
to surplus lines insurance and to act in other matters as specified
by Section 31A-15-111;

(2)  to conduct the examination of surplus lines
transactions required under Subsection 31A-15-103(11);

(3)  to make a determination that a surplus lines transaction
is in compliance with Subsection 31A-15-103(11) and with
Sections R590-171-6 and 7 of this rule; and

(4)  to collect the stamping fee prescribed by Subsection
31A-15-103(11)(d).

R590-171-5.  Export List.
A.  (1)  The commissioner shall maintain an export list of

insurance coverages and classes that may be placed with surplus
lines insurers.

(2)  The commissioner may consider the following in
determining the insurance coverages and classes to be listed:

(a)  the current marketplace;
(b)  information from the Surplus Line Association Board

of Directors;
(c)  information from admitted and surplus lines insurers

doing business in Utah;
(d)  information from other sources, including producers

and consumers; and
(e)  any other information the commissioner deems

relevant.
(3)  Any person may request in writing that, at the next

publication of the list, the commissioner add or remove a
coverage or class of insurance from the list.  The person must
provide evidence of market conditions to substantiate the
request.

B.  The list shall be published at least annually but may be
revised and republished at any time.

R590-171-6.  Conditions for Placing Insurance with Surplus
Lines Insurers.

Placement of insurance with surplus lines insurers pursuant
to Section 31A-15-103 may only be done in accordance with
either Section A, B or C below.

A. Insurance coverages and classes included on the export
list may be placed with surplus lines insurers.

B.  Insurance coverages and classes not included on the
export list may be placed with surplus lines insurers only under
the following conditions:

(1) A good faith effort must be made to place the insurance
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with admitted insurers the producer has reason to believe will
consider writing the type of coverage or class of insurance
involved.  If that effort shows that the insurance cannot be
obtained because of underwriting reasons or the insured requires
specific terms and conditions of coverage which are unavailable
through admitted insurers, the insurance may be placed with
surplus lines insurers.  Placement with the surplus lines insurer
solely to obtain a better price does not constitute good faith
unless the producer demonstrates that the price quoted by the
admitted market is excessive as defined in Subsection 31A-19a-
201(2).

(2) The inability to place the insurance through an admitted
insurer with whom the producer has an established relationship
is not an exception to the obligation to place the insurance with
an admitted insurer.

(3) The producer must document his efforts to place the
insurance with admitted insurers.  The documentation must
include the record of the efforts to place the insurance and a
written explanation confirming the effort as being in good faith.
The good faith effort documentation shall be maintained in the
surplus lines producer's and the originating producer's files for
at least three years from the inception date of coverage or
renewal.

C.  An exempt commercial purchaser, that, at the time of
placement, meets the requirements as defined in R590-171-3(B),
may purchase commercial insurance from the surplus market.

D.  All information relating to the placement of insurance
pursuant to Section 31A-15-103 shall be made available to the
commissioner upon his request.

R590-171-7.  Conditions for Marketing Insurance with
Surplus Lines Insurers.

A.  Producers may not solicit business on behalf of a
surplus lines insurer.  However:

(1)  Producers may advertise the availability of insurance
products for the insurance coverages and classes included on the
export list to potential insureds and other producers.

(2)  Surplus lines producers may advertise their services
and product lines to other producers.

(3)  Such advertisements shall identify the fact that the
insurance will be placed with a surplus lines insurer.  The
advertisements must not identify the insurer by name nor act as
a solicitation on behalf of any surplus lines insurer.  The
advertisements shall not identify specific rates or specific policy
provisions.

B.  Once negotiations over the available terms and
conditions for specific coverages begin, at least the following
facts must be disclosed in writing to the potential insured:

(1)  that the insurance will be placed through a surplus
lines insurer and the name of the insurer;

(2)  that the producer is not a producer of the potential
insurer because surplus lines insurers are not permitted to
appoint producers;

(3)  that the surplus lines market is a specialty market that
has limited regulatory oversight by the commissioner, and
specifically, there is no regulation of policy coverage forms or
rates; and

(4)  that no protection is afforded under any Utah guaranty
fund mechanism.

C.  Subject to the general provisions of Section 31A-23a-
501, a surplus lines producer may originate surplus lines
insurance or accept applications for surplus lines insurance from
any other producer duly licensed as to the kinds of insurance
involved.  The surplus lines producer may compensate the
originating producer involved in the transaction.

D.  Only that portion of a risk that is unacceptable to the
admitted market may be placed with a surplus lines insurer.  If
it is not possible to obtain the full amount of insurance required
by segmenting the risk, or if the only portion that the admitted

market will write is incidental to the principal elements of
coverage, it is permissible to place the full amount with a
surplus lines insurer.  An explanation must be provided in the
submission documentation outlined in R590-171-8.

R590-171-8.  Reporting and Examination.
A.  No later than 60 days after the effective date of a policy

or a certificate of insurance that has been placed with a surplus
lines insurer, the surplus lines producer must file a complete
copy of the policy or certificate and justification for placement
with a surplus lines insurer with the Surplus Line Association
for examination pursuant to Subsection 31A-15-103(11)(a).

B.  Justification for placement with a surplus lines insurer
shall:

(1)  for insurance exposures placed pursuant to R590-171-
6.A, consist of identification of the specific coverage or class on
the export list; or

(2)  for insurance exposures placed pursuant to R590-171-
6.B, consist of a copy of the record of the effort to place with
admitted insurers required by R590-171-6.B(3); or

(3)  for insurance placed pursuant to R590-171-6.C, consist
of a copy of an affidavit signed by the insured; and

(4) if applicable, consist of the explanation required by
R590-171-7.D; and

(5)  consist of any other information or documentation
pertinent to the surplus lines placement.

C.  The Surplus Line Association shall provide submission
forms to be used for complying with R590-171-8.B.

D.  If the contract or certificate is not available within 60
days, a binder with sufficient detail to determine the subject of
the insurance, coverages, insured, insurer, premium amount and
the justification required by R590-171-8B must be filed with the
Surplus Lines Association of Utah.

E.  If the examination performed by the Surplus Line
Association determines that the placement of a policy or
certificate of insurance with a surplus lines insurer is not in
compliance with Section 31A-15-103(11)(a) or this rule, the
Surplus Line Association shall take such corrective action as the
Association Board of Directors considers appropriate, subject to
the review of the commissioner.  The Association shall advise
the commissioner of all cases of noncompliance.

R590-171-9.  Rule Distribution.
The Surplus Line Association of Utah shall distribute a

copy of this rule to every surplus lines producer and instruct all
surplus lines producers as to its scope and operation.

R590-171-10.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under 31A-2-308.

R590-171-11.  Severability.
If a provision of this rule or its application to any person or

situation is held to be invalid, that invalidity shall not affect any
other provision or application of this rule which can be given
effect without the invalid provision or application, and to this
end the provisions of this rule are declared to be severable.

KEY:  insurance
January 22, 2013 31A-2-201
Notice of Continuation May 27, 2010 31A-15-103

31A-15-111
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R590.  Insurance, Administration.
R590-218.  Permitted Language for Reservation of
Discretion Clauses.
R590-218-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-2-
201(1) and 31A-2-201(3)(a) in which the commissioner is
empowered to administer and enforce this title and to make rules
to implement the provisions of this title.  Further authority to
regulate the use of reservation of discretion clauses in forms
filed by insurers with the department is found in Subsections
31A-21-201(3) and 31A-21-314(2).

R590-218-2.  Purpose.
This rule prohibits the use of reservation of discretion

clauses in forms that are not associated with ERISA employee
benefit plans.  It creates a safe harbor for insurance companies
that provide insurance to ERISA employee benefit plans
sponsored by employers, allowing insurers to know what
language in insurance forms is acceptable to the department.

R590-218-3.  Applicability.
This rule applies to all forms filed with the department,

regardless of the insurance line or type of form.

R590-218-4.  Definitions.
For the purpose of this rule the commissioner adopts the

definitions set forth in Section 31A-1-301 and the following:
(1)  "Employee benefit plan" means an employee welfare

benefit plan as defined in 29 U.S.C. 1002(1) or an employee
pension benefit plan as defined in 29 U.S.C. 1002(2) or a plan
which is both an employee welfare benefit plan and an employee
pension benefit plan.

(2)  "ERISA" means the Employee Retirement Income
Security Act of 1974.

(3)  "ERISA employee benefit plan" means an employee
benefit plan subject to ERISA.

(4)  "Form" is used as defined in Section 31A-1-301.
(5)  "Reservation of discretion clause" means language in

a form that purports to reserve discretion to interpret the terms
of the contract, to determine eligibility for benefits under the
plan, or to establish a scope of judicial review or standards of
interpretation, to the plan administrator, the insurance company
acting in the capacity of a plan administrator in an employee
benefit plan, or the insurance company acting as the insurer.

R590-218-5.  Reservation of Discretion Clauses Prohibited -
Exception - Safe Harbor Language.

(1)  The commissioner finds reservation of discretion
clauses in forms to be in violation of Subsections 31A-21-
201(3) and 31A-21-314(2).  Accordingly, such clauses are not
permitted in a form unless provided otherwise by this rule.  Any
reservation of discretion language previously accepted or
approved by the department is hereby prohibited.  Any use of
reservation of discretion clause in a form required to be filed
with the department is a violation of Subsections 31A-21-201(3)
and 31A-21-314(2) and is prohibited, regardless of whether the
form has been filed with or prohibited by the department.

(2)  Notwithstanding Subsection (1), a reservation of
discretion clause may be included in a form if the form is used
only in ERISA employee benefit plans and the reservation of
discretion clause has language that is the same as, or
substantially similar to, the language in Subsection (3).

(3)  The following language may be used in a reservation
of discretion clause in forms filed for use in ERISA employee
benefit plans (Parenthesis indicate that the company filing the
form may use a name or pronouns as applicable):

"Benefits under this plan will be paid only if (the plan
administrator) decides in its discretion that (the claimant) is
entitled to them.  (The plan administrator) also has discretion to

determine eligibility for benefits and to interpret the terms and
conditions of the benefit plan.  Determinations made by (the
plan administrator) pursuant to this reservation of discretion do
not prohibit or prevent a claimant from seeking judicial review
in federal court of (the plan administrator's) determinations.

The reservation of discretion made under this provision
only establishes the scope of review that a federal court will
apply when (a claimant) seeks judicial review of (the plan
administrator's) determination of eligibility for benefits, the
payment of benefits, or interpretation of the terms and
conditions applicable to the benefit plan.

(The plan administrator) is an insurance company that
provides insurance to this benefit plan and the federal court will
determine the level of discretion that it will accord (the plan
administrator's) determinations."

(4)  A reservation of discretion clause in a form that is used
in an ERISA employee benefit plan must be highlighted in the
form by use of a bold font that is not less than 12 point type.

R590-218-6.  Filing Procedures.
Rather than filing multiple forms for ERISA employee

benefit plans and benefit plans not subject to ERISA, an insurer
may elect to file one form with the department that has the
reservation of discretion language included as a variable
element, between brackets, with an accompanying notation
stating that the reservation of discretion language will only be
included in forms used for ERISA employee benefit plans.

R590-218-7.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable

KEY:  insurance, discretion clauses
March 21, 2003 31A-2-201
Notice of Continuation January 9, 2013 31A-21-201

31A-21-314
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R590.  Insurance, Administration.
R590-243.  Commercial Motor Vehicle Insurance Coverage.
R590-243-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-22-315(1)(b)

R590-243-2.  Purpose and Scope.
The purpose of this rule is to define commercial motor

vehicle insurance coverage as it applies to motor vehicle
insurance reporting.

R590-243-3.  Definitions.
Commercial Motor Vehicle Insurance Coverage means any

coverage provided under a commercial automobile, garage or
truckers policy form, regardless of the number of vehicles or
entity covered and rated from either a commercial manual or
rating rule as filed with the Utah Insurance Department.

R590-243-4.  Rule.
All persons must use the above definition of commercial

motor vehicle insurance to identify those vehicles within this
classification, when reporting as required by 31A-22-315(2)(b).

R590-243-5.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-243-6.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days from the effective date of the rule.

R590-243-7.  Severability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances shall not be affected by it.

KEY:  commercial motor vehicle insurance
January 11, 2008 31A-22-315
Notice of Continuation January 7, 2013
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R634.  Natural Resources, Administration.
R634-1.  Americans With Disabilities Complaint Procedure.
R634-1-1.  Authority and Purpose.

(1)  This rule is promulgated pursuant to Section 63-46a-
3(2) of the state Administrative Rulemaking Act.  The
department, pursuant to 28 CFR 35.107, 2002 ed., adopts,
defines and publishes within this rule complaint procedures
providing for prompt and equitable resolution of complaints
filed in accordance with Title II of the Americans With
Disabilities Act.

(2)  The provision of 28 CFR 35, 2002 ed., implements the
provisions of Title II of the Americans With Disabilities Act, 42
USC 12201, which provides that no qualified individual with a
disability, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs or activities of a public entity, or be subjected to
discrimination by this or any such entity.

R634-1-2.  Definitions.
(1)  "Department" means the state Department of Natural

Resources.
(2)  "The ADA Coordinator" means the Department of

Natural Resources' Coordinator or designee who has
responsibility for investigating and providing prompt and
equitable resolution of complaints filed by qualified individuals
with disabilities.

(3)  "The Department of Natural Resources ADA
Coordinating Committee" means that committee composed of:

(a)  the two assistant directors;
(b)  the Human Resource director; and
(c)  the administrative assistant to the executive director.
(4)  "The ADA State Coordinating Committee" means that

committee with representatives designated by the directors of
the following agencies:

(a)  Office of Planning and Budget;
(b)  Department of Human Resource Management;
(c)  Division of Risk Management;
(d)  Division of Facilities Construction and Management;

and
(e)  Office of the Attorney General.
(5) "Disability" means with respect to an individual with a

disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.

(6)  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning and working.

(7)  "Individual with a disability" (hereinafter individual)
means a person who has a disability which limits one of his or
her major life activities and who meets the essential eligibility
requirement for the receipt of services or the participation in
programs or activities provided by the department, or who
would otherwise be an eligible applicant for vacant department
positions, as well as those who are employees of the department.

R634-1-3.  Filing of Complaints.
(1)  A complaint shall be filed in a timely manner to assure

prompt, effective assessment and consideration of the facts, but
no later than 180 days from the date of the alleged act of
discrimination.

(2)  The complaint shall be filed with the department's
ADA Coordinator, preferably in writing or in another suitable
format.

(3)  Each complaint should:
(a)  include the individual's name and address;
(b)  include the nature and extent of the individual's

disability;
(c)  describe the alleged discriminatory action in sufficient

detail to inform the department of the nature and date of the
alleged violation;

(d)  describe the action and accommodation desired; and
(e)  be signed by the individual or by his or her legal

representative.
(4)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

R634-1-4.  Investigation of Complaint.
(1)  The ADA Coordinator shall conduct an investigation

of each complaint received.  The investigation shall be
conducted to the extent necessary to assure all relevant facts are
determined and documented.  This may include gathering all
information listed in Section R634-1-3(c) if it is not made
available by the individual.

(2)  When conducting the investigation, the ADA
Coordinator will consult with the Department of Natural
Resources' ADA Coordinating Committee.  The ADA
Coordinator may also seek assistance from the department's
legal staff and the director of the division against which the
complaint was filed, in determining what action, if any, shall be
taken on the complaint.  The ADA Coordinator shall consult
with the ADA State Coordinating Committee before making any
decision that would involve:

(a)  an expenditure of funds which is not absorbable within
the department's budget and would require appropriation
authority;

(b)  facility modifications which are not absorbable within
the department's budget and would require appropriation
authority; or

(c)  a situation which would involve an individual's
employment status.

R634-1-5.  Issuance of Decision.
A written determination, or in another suitable format, as

to the validity of a complaint, along with a description of the
resolution, if any, will be issued by the ADA Coordinator, and
a copy shall be forwarded to the complainant no later than 10
working days after the complaint has been filed.  If more time
is needed in the investigation, the ADA Coordinator shall
communicate the reason and time frames to the complainant.

R634-1-6.  Appeals.
(1)  The individual may appeal the decision of the ADA

Coordinator by filing an appeal within 10 working days from
the receipt of the decision.

(2)  The appeal shall be filed, preferably in writing or in
another suitable format, with the department's executive director
or designee.

(3)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the department's executive director or designee.

(4)  The appeal shall describe in sufficient detail why the
ADA Coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(5)  The executive director or designee shall review the
factual findings of the investigation and the individual's
statement regarding the ADA Coordinator's decision and arrive
at an independent conclusion and recommendation.  Additional
investigations may be conducted if necessary to clarify
questions of fact before arriving at an independent conclusion.
The executive director or designee shall also consult with the
ADA State Coordinating Committee before making any decision
that would involve:

(a)  an expenditure of funds which is not absorbable within
the department's budget and would require appropriation
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authority;
(b)  facility modifications which are not absorbable within

the department's budget and would require appropriation
authority; or

(c)  a situation that would involve an individual's
employment status.

(6)  A written determination, or in another suitable format,
as to the validity of a complaint, along with a description of the
resolution, if any, will be issued by the executive director or
designee, and a copy shall be forwarded to the complainant no
later than 10 working days after the appeal has been filed.  If
more time is needed in the investigation, the executive director
or designee shall communicate the reason and time frames to the
complainant.

R634-1-7.  Classification of Records.
(1)  The record of each complaint and appeal, and all

written records produced or received as part of such actions,
shall be classified as protected as defined under Section 63-2-
304 until the ADA Coordinator, executive director, or their
designees issue the decision at which time any portions of the
record which may pertain to the individual's medical condition
shall remain classified as private as defined under Section 63-2-
302 or controlled as defined in Section 63-2-303.

(2)(a)  All other information gathered as part of the
complaint record shall be classified as private information.

(b)  Only the written decision of the ADA Coordinator,
executive director or designees shall be classified as public
information.

R634-1-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to individuals under:
(a)  the state Anti-Discrimination Complaint Procedures,

Section 67-19-32;
(b)  the Federal ADA Complaint Procedures, 28 CFR

Subpart F, beginning with Part 35.170, 2002 ed.; or
(c)  any other Utah state or federal law that provides equal

or greater protection for the rights of individuals with
disabilities.

KEY:  civil rights, liberties
March 4, 2003 63-46a-3(2)
Notice of Continuation January 23, 2013
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R649.  Natural Resources; Oil, Gas and Mining; Oil and
Gas.
R649-3.  Drilling and Operating Practices.
R649-3-1.  Bonding.

1.  An owner or operator shall furnish a bond to the
division prior to approval of a permit to drill a new well, reenter
an abandoned well or assume responsibility as operator of
existing wells.

1.1.  An owner or operator shall furnish a bond to the
division on Form 4, for wells located on lands with fee or
privately owned minerals.

1.2.  An owner or operator shall furnish evidence to the
division that a bond has been filed in accordance with state,
federal or Indian lease requirements and approved by the
appropriate agency for all wells located on state, federal or
Indian leases.

2.  A bond furnished to the division shall be payable to the
division and conditioned upon the faithful performance by the
operator of the duty to plug each dry or abandoned well, repair
each well causing waste or pollution, and maintain and restore
the well site.

3.  Bond liability shall be for the duration of the drilling,
operating and plugging of the well and restoration of the well
site.

3.1.  The bond for drilling or operating wells shall remain
in full force and effect until liability thereunder is released by
the division.

3.2.  Release of liability shall be conditioned upon
compliance with the rules and orders of the Board.

4.  For all drilling or operating wells, the bond amounts for
individual wells and blanket bonds required in subsections 5.
and 6. represent base amounts adjusted to year 2002 average
costs for well plugging and site restoration. The base amounts
are effective immediately upon adoption of this bonding rule,
subject to division notification as described in subsection 4.1.

4.1.  The division shall provide written notification to each
operator of the need to revise or establish bonds in amounts
required by this bonding rule.

4.2.  Within 120 days of such notification by the division,
the operator shall post a bond with the division in compliance
with this bonding rule.

4.3.  If the division finds that a well subject to this bonding
rule is in violation of Rule R649-3-36., Shut-in and Temporarily
Abandoned Wells, the division shall require a bond amount for
the applicable well in the amount of actual plugging and site
restoration costs.

4.4.  The division shall provide written notification to an
operator found in violation of Rule R649-3-36., and identify the
need to establish increased bonding for shut-in wells.

4.4.1.  Within 30 days of notification by the division, the
operator shall submit to the division an estimate of plugging and
site restoration costs for division review and approval.

4.4.2.  Upon review and approval of the cost estimate, the
division will provide a notice of approval back to the operator
specifying the approved bond amount for shut-in wells.

4.4.3.  Within 120 days of receiving such notice of
approval, the operator shall post a bond with the division in
compliance with this bonding rule.

5.  The bond amount for drilling or operating wells located
on lands with fee or privately owned minerals shall be one of the
following:

5.1.  For wells of less than 1,000 feet in depth, an
individual well bond in the amount of at least $1,500, for each
such well.

5.2.  For wells of more than 1,000 feet in depth but less
than 3,000 feet in depth, an individual well bond in the amount
of at least $15,000 for each such well.

5.3.  For wells of more than 3,000 feet in depth but less
than 10,000 feet in depth, an individual well bond in the amount

of at least $30,000 for each such well.
5.4.  For wells of more than 10,000 feet in depth, an

individual well bond in the amount of at least $60,000 for each
such well.

6.  If, prior to the July 1, 2003 revision of this bonding
rule, an operator is drilling or operating more than one well on
lands with fee or privately owned minerals, and a blanket bond
was furnished and accepted by the division in lieu of individual
well bonds, that operator shall remain qualified for a blanket
bond with the division subject to the amounts described by this
bonding rule.

6.1.  A blanket bond shall be conditioned in a manner
similar to individual well bonds and shall cover all wells that the
operator may drill or operate on lands with fee or privately
owned minerals within the state.

6.2.  For wells of less than 1,000 feet in depth, a blanket
bond in the amount of at least $15,000 shall be required.

6.3.  For wells of more than 1,000 feet in depth, a blanket
bond in the amount of at least $120,000 shall be required.

6.4.  Subsequent to the July 1, 2003 revision of this rule,
operators who desire to establish a new blanket bond that
consists either fully or partially of a collateral bond as described
in subsection 10.2. shall be qualified by the division for such
blanket bond.

6.4.1.  Operators who elect to establish a surety bond as a
blanket bond shall not require qualification by the division.

6.4.2.  In those cases where operator qualification for
blanket bond is required, the division will review the following
criteria and make a written finding of the operator's adequacy to
meet the criteria before accepting a new blanket bond:

6.4.3.  The ratio of current assets to current liabilities shall
be 1.20 or greater, as evidenced by audited financial statements
for the previous two years and the most current quarterly
financial report.

6.4.4.  The ratio of total liabilities to stockholder's equity
shall be 2.50 or less, as evidenced by audited financial
statements for the previous two years and the most current
quarterly financial report.

7.  If an operator desires bond coverage in a lesser amount
than required by these rules, the operator may file a Request for
Agency Action with the Board for a variance from the
requirements of these rules.

7.1.  Upon proper notice and hearing and for good cause
shown, the Board may allow bond coverage in a lesser amount
for specific wells.

8.  If after reviewing an application to drill or reenter a well
or when reviewing a change of operator for a well, the division
determines that bond coverage in accordance with these rules
will be insufficient to cover the costs of plugging the well and
restoring the well site, the division may require a change in the
form or the amount of bond coverage. In such cases, the
division will support its case for a change of bond coverage in
the form of written findings to the operator of record of the well
and provide a schedule for completion of the requisite changes.

8.1  Appeals of mandated bond amount changes will follow
procedures established by Rule R649-10., Administrative
Procedures.

9.  The bond shall provide a mechanism for the surety or
other guarantor of the bond, to provide prompt notice to the
division and the operator of any action alleging the insolvency
or bankruptcy of the surety or guarantor, or alleging any
violations that would result in suspension or revocation of the
suretys or guarantor's charter or license to do business.

9.1.  Upon the incapacity of the surety or guarantor to
guarantee payment of the bond by reason of bankruptcy,
insolvency, or suspension or revocation of a charter or license,
the operator shall be deemed to be without bond coverage.

9.2.  Upon notification of insolvency or bankruptcy, the
division shall notify the operator in writing and shall specify a
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reasonable period, not to exceed 90 days, to provide bond
coverage.

9.3.  If an adequate bond is not furnished within the
allowed period, the operator shall be required to cease
operations immediately, and shall not resume operations until
the division has received an acceptable bond.

10.  The division shall accept a bond in the form of a surety
bond, a collateral bond or a combination of these bonding
methods.

10.1.  A surety bond is an indemnity agreement in a sum
certain payable to the division, executed by the operator as
principal and which is supported by the performance guarantee
of a corporation authorized to do business as a surety in Utah.

10.1.1.  A surety bond shall be executed by the operator
and a corporate surety authorized to do business in Utah that is
listed in "A.M. Best's Key Rating Guide" at a rating of A- or
better or a Financial Performance Rating (FPR) of 8 or better,
according to the "A.M. Best's Guide".  All surety companies also
will be continuously listed in the current issue of the U.S.
Department of the Treasury Circular 570. Operators who do not
have a surety bond with a company that meets the standards of
subsection 10.1.1. will have 120 days from the date of division
notification after enactment of the changes to subsection 10.1.1.,
or face enforcement action. When the division in the course of
examining surety bonds notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 10.1.1., the operator has 120 days after
notice from the division by mail to correct the deficiency, or
face enforcement action.

10.1.2.  Surety bonds shall be noncancellable during their
terms, except that surety bond coverage for wells not drilled may
be canceled with the prior consent of the division.

10.1.3.  The division shall advise the surety, within 30 days
after receipt of a notice to cancel a bond, whether the bond may
be canceled on an undrilled well.

10.2.  A collateral bond is an indemnity agreement in a sum
certain payable to the division, executed by the operator that is
supported by one or more of the following:

10.2.1.  A cash account.
10.2.1.1.  The operator may deposit cash in one or more

accounts at a federally insured bank authorized to do business
in Utah, made payable upon demand only to the division.

10.2.1.2.  The operator may deposit the required amount
directly with the division.

10.2.1.3.  Any interest paid on a cash account shall be
retained in the account and applied to the bond value of the
account unless the division has approved the payment of interest
to the operator.

10.2.1.4.  The division shall not accept an individual cash
account in an amount in excess of $100,000 or the maximum
insurable amount as determined by the Federal Deposit
Insurance Corporation.

10.2.2.  Negotiable bonds of the United States, a state, or
a municipality.

10.2.2.1.  The negotiable bond shall be endorsed only to
the order of and placed in the possession of the division.

10.2.2.2.  The division shall value the negotiable bond at
its current market value, not at face value.

10.2.3.  Negotiable certificates of deposit.
10.2.3.1.  The certificates shall be issued by a federally

insured bank authorized to do business in Utah.
10.2.3.2.  The certificates shall be made payable or

assigned only to the division both in writing and upon the
records of the bank issuing the certificate.

10.2.3.3.  The certificates shall be placed in the possession
of the division or held by a federally insured bank authorized to
do business in Utah.

10.2.3.4.  If assigned, the division shall require the banks
issuing the certificates to waive all rights of setoff or liens

against those certificates.
10.2.3.5.  The division shall not accept an individual

certificate of deposit in an amount in excess of $100,000 or the
maximum insurable amount as determined by the Federal
Deposit Insurance Corporation.

10.2.4.  An irrevocable letter of credit.
10.2.4.1.  Letters of credit shall be placed in the possession

of and payable upon demand only to the division.
10.2.4.2.  Letters of credit shall be issued by a federally

insured bank authorized to do business in Utah.
10.2.4.3.  Letters of credit shall be irrevocable during their

terms.
10.2.4.4.  Letters of credit shall be automatically renewable

or the operator shall ensure continuous bond coverage by
replacing letters of credit, if necessary, at least 30 days before
their expiration date with other acceptable bond types or letters
of credit.

11.  The required bond amount specified in subsections 5.
and 6. of all collateral posted as assurance under this section
shall be subject to a margin determined by the division which is
the ratio of the face value of the collateral to market value, as
determined by the division.

11.1.  The margin shall reflect legal and liquidation fees, as
well as value depreciation, marketability and fluctuations that
might affect the net cash available to the division to complete
plugging and restoration.

12.  The market value of collateral may be evaluated at any
time, and in no case shall the market value of collateral be less
than the required bond amount specified in subsections 5. and
6.

12.1.  Upon evaluation of the market value of collateral by
the division, the division will notify the operator of any required
changes in the amount of the bond and shall allow a reasonable
period, not to exceed 90 days, for the operator to establish
acceptable bond coverage.

12.2.  If an adequate bond is not furnished within the
allowed period the operator shall be required to cease operations
immediately and shall not resume operations until the division
has received an acceptable bond.

13.  Persons with an interest in collateral posted as a bond,
and who desire notification of actions pursuant to the bond,
shall request the notification in writing from the division at the
time collateral is offered.

14.  The division may allow the operator to replace existing
bonds with other bonds that provide sufficient coverage.

14.1.  Replacement of a bond pursuant to this section shall
not constitute a release of bond under subsection15.

14.2.  The division shall not allow liability to cease under
an existing bond until the operator has furnished, and the
division has approved, an acceptable replacement bond.

14.3.  When the operator of wells covered by a blanket
bond changes, the division will review the financial eligibility
of a new operator for blanket bonding as described in subsection
6.4., and the division will make a written finding concerning the
applicability of blanket bonding to the prospective new
operator.

14.4.  Transfer of the ownership of property does not
cancel liability under an existing bond until the division reviews
and approves a change of operator for any wells affected by the
transfer of ownership.

14.5.  If a transfer of the ownership of property is made and
an operator wishes to request a change to a new operator of
record for the affected wells, then the following requirements
shall be met:

14.5.1.  The operator shall notify the division in writing
when ownership of any well associated with the property has
been transferred to a named transferee, and the operator shall
request a change of operator for the affected wells.

14.5.2. The request shall describe each well by reference to
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its well name and number, API number, and its location, as
described by the section, township, range, and county, and shall
also include a proposed effective date for the operator change.

14.5.3.  The request shall contain the endorsement of the
new operator accepting such change of operator.

14.5.4.  The request shall contain evidence of the new
operator's bond coverage.

14.5.5.  The request may include a request to cancel
liability for the well(s) included in the operator change that are
listed under the existing operator's bond upon approval by the
division of an adequate replacement bond in the name of the
new operator.

14.6.  Upon receipt of a request for change of operator, the
division will review the proposed new operator's bond coverage,
and if bond coverage is acceptable, the division will issue a
notice of approval of the change of operator.

14.6.1.  If the division determines that the new operator's
bond coverage will be insufficient to cover the costs of plugging
and site restoration for the applicable well(s), the division may
deny the change of operator, or the division may require a
change in the form and amount of the new operator's bond
coverage in order to approve the change of operator. In such
cases, the division will support its case for a change of the new
operator's bond coverage in the form of written findings, and the
division will provide a schedule for completion of the requisite
changes in order to approve the operator change. The written
findings and schedule for changes in bond coverage will be sent
to both the operator of record of the applicable well(s) and the
proposed new operator.

14.7.  If the request for operator change included a request
to cancel liability under the existing operator's bond in
accordance with subsection 14.5.5., and the division approves
the operator change, then the division will issue a notice of
approval of termination of liability under the existing bond for
the wells included in the operator change. When the division has
approved the termination of liability under a bond, the original
operator is relieved from the responsibility of plugging or
repairing any wells and restoring any well site affected by the
operator change.

14.8.  If all of the wells covered by a bond are affected by
an operator change, the bond may be released by the division in
accordance with subsection 15.

15.  Bond release procedures are as follows:
15.1.  Requests for release of a bond held by the division

may be submitted by the operator at any time after a subsequent
notice of plugging of a well has been submitted to the division
or the division has issued a notice of approval of termination of
liability for all wells covered by an existing bond.

15.1.1.  Within 30 days after a request for bond release has
been filed with the division, the operator shall submit signed
affidavits from the surface landowner of any previously plugged
well site certifying that restoration has been performed as
required by the mineral lease and surface agreements.

15.1.2.  If such affidavits are not submitted, the division
shall conduct an inspection of the well site in preparation for
bond release as explained in subsection 15.2.

15.1.3.  Within 30 days after a request for bond release has
been filed with the division, the division shall publish notice of
the request in a daily newspaper of general circulation in the city
and county of Salt Lake and in a newspaper of general
circulation in the county in which the proposed well is located.

15.1.4.  If a written objection to the request for bond
release is not received by the division within 15 days after
publication of the notice of request, the division may release
liability under the bond as an administrative action.

15.1.5.  If a written objection to the request for bond
release is received by the division within 15 days after
publication of the notice of request, the request shall be set for
hearing and notice thereof given in accordance with the

procedural rules of the Board.
15.2.  If affidavits supporting the bond release application

are not received by the division in accordance with subsection
15.1.1., the division shall within 30 days or as soon thereafter as
weather conditions permit, conduct an inspection and evaluation
of the well site to determine if restoration has been adequately
performed.

15.2.1.  The operator shall be given notice by the division
of the date and time of the inspection, and if the operator is
unable to attend the inspection at the scheduled date and time,
the division may reschedule the inspection to allow the operator
to participate.

15.2.2.  The surface landowner, agent or lessee shall be
given notice by the operator of such inspection and may
participate in the inspection; however, if the surface landowner
is unable to attend the inspection, the division shall not be
required to reschedule the inspection in order to allow the
surface landowner to participate.

15.2.3.  The evaluation shall consider the adequacy of well
site restoration, the degree of difficulty to complete any
remaining restoration, whether pollution of surface and
subsurface water is occurring, the probability of future
occurrence of such pollution, and the estimated cost of abating
such pollution.

15.2.4.  Upon request of any person with an interest in
bond release, the division may arrange with the operator to
allow access to the well site or sites for the purpose of gathering
information relevant to the bond release.

15.2.5.  The division shall retain a record of the inspection
and the evaluation, and if necessary and upon written request by
an interested party, the division shall provide a copy of the
results.

15.3.  Within 60 days from the filing of the bond release
request, if a public hearing is not held pursuant to subsection
15.1.5., or within 30 days after such public hearing has been
held, the division shall provide written notification of the
decision to release or not release the bond to the following
parties:

15.3.1.  The operator.
15.3.2.  The surety or other guarantor of the bond.
15.3.3.  Other persons with an interest in bond collateral

who have requested notification under R649-3-1.13.
15.3.4.  The persons who filed objections to the notice of

application for bond release.
15.4.  If the decision is made to release the bond, the

notification specified in subsection 15.3. shall also state the
effective date of the bond release.

15.5.  If the division disapproves the application for release
of the bond or portion thereof, the notification specified in
subsection 15.3. shall also state the reasons for disapproval,
recommending corrective actions necessary to secure the
release, and allowing an opportunity for a public hearing.

15.6.  The division shall notify the municipality in which
the well is located by certified mail at least 30 days prior to the
release of the bond.

16.  The following guidelines will govern the Forfeiture of
Bonds.

16.1.  The division shall take action to forfeit the bond if
any of the following occur:

16.1.1.  The operator refuses or is unable to conduct
plugging and site restoration.

16.1.2.  Noncompliance as to the conditions of a permit
issued by the division.

16.1.3.  The operator defaults on the conditions under
which the bond was accepted.

16.2.  In the event forfeiture of the bond is necessary, the
matter will be considered by the Board.

16.3.  For matters of bond forfeiture, the division shall
send written notification to the parties identified in subsection
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15.3., in addition to the notice requirements of the Board
procedural rules.

16.4.  After proper notice and hearing, the Board may order
the division to do any of the following:

16.4.1.  Proceed to collect the forfeited amount as provided
by applicable laws for the collection of defaulted bonds or other
debts.

16.4.2.  Use funds collected from bond forfeiture to
complete the plugging and restoration of the well or wells to
which bond coverage applies.

16.4.3.  Enter into a written agreement with the operator or
another party to perform plugging and restoration operations in
accordance with a compliance schedule established by the
division as long as such party has the ability to perform the
necessary work.

16.4.4.  Allow a surety to complete the plugging and
restoration, if the surety can demonstrate an ability to complete
the plugging and restoration.

16.4.5.  Any other action the Board deems reasonable and
appropriate.

16.5.  In the event the amount forfeited is insufficient to
pay for the full cost of the plugging and restoration, the division
may complete or authorize completion of plugging and
restoration and may recover from the operator all costs of
plugging and restoration in excess of the amount forfeited.

16.6.  In the event the amount of bond forfeited was more
than the amount necessary to complete plugging and restoration,
the unused funds shall be returned by the division to the party
from whom they were collected.

16.7.  In the event the bond is forfeited and there exists any
unplugged well or wells previously covered under the forfeited
bond, then the operator must establish new bond coverage in
accordance with these rules.

16.8.  If the operator requires new bond coverage under the
provisions of subsection 16.7., then the division will notify the
operator and specify a reasonable period, not to exceed 90 days,
to establish new bond coverage.

R649-3-2.  Location And Siting of Vertical Wells and
Statewide Spacing for Horizontal Wells.

1. In the absence of special orders of the board establishing
drilling units or authorizing different well density or location
patterns for particular pools or parts thereof, each oil and gas
well shall be located in the center of a 40 acre quarter-quarter
section, or a substantially equivalent lot or tract or combination
of lots or tracts as shown by the most recent governmental
survey, with a tolerance of 200 feet in any direction from the
center location, a "window" 400 feet square.

1.1.No oil or gas well shall be drilled less than 920 feet
from any other well drilling to or capable of producing oil or gas
from the same pool.

1.2.  No oil or gas well shall be completed in a known pool
unless it is located more than 920 feet from any other well
completed in and capable of producing oil or gas from the same
pool.

2.  The division shall have the administrative authority to
determine the pattern location and siting of wells adjacent to an
area for which drilling units have been established or for which
a request for agency action to establish drilling units has been
filed with the board and adjacent to a unitized area, where there
is sufficient evidence to indicate that the particular pool
underlying the drilling unit or unitized area may extend beyond
the boundary of the drilling unit or unitized area and the
uniformity of location patterns is necessary to ensure orderly
development of the pool.

3.  In the absence of special orders of the Board, no portion
of the horizontal interval within the potentially productive
formation shall be closer than six hundred-sixty (660) feet to a
drilling or spacing unit boundary, federally unitized area

boundary, uncommitted tract within a unit, or boundary line of
a lease not committed to the drilling of such horizontal well.

4.  The surface location for a horizontal well may be
anywhere on the lease.

5.  Any horizontal interval shall not be closer than one
thousand three hundred and twenty (1,320) feet to any vertical
well completed in and producing from the same formation.
Vertical wells drilled to and completed in the same formation as
in a horizontal well are subject to applicable drilling unit orders
of the board or the other conditions of this rule that do not
specifically pertain to horizontal wells and may be drilled and
produced as provided therein.

6.  A temporary six hundred and forty (640) acre spacing
unit, consisting of the governmental section in which the
horizontal well is located, is established for the orderly
development of the anticipated pool.

7.  In addition to any other notice required by the statute or
these rules, notice of the Application for Permit to Drill for a
horizontal well shall be given by certified mail to all owners
within the boundaries of the designated temporary spacing unit.

8.  Horizontal wells to be located within federally
supervised units are exempt from the above referenced
conditions of 5, 6 and 7.

9.  Exceptions to any of the above referenced conditions of
3 through 7 may be approved upon proper application pursuant
to R649-3-3, Exception to Location and Siting of Wells, or
R649-10, Administrative Procedures.

10.  Additional horizontal wells may be approved by order
of the Board after hearing brought upon by a Request for
Agency Action (Petition) filed in accordance with the Board's
Procedural Rules.

R649-3-3.  Exception to Location and Siting of Wells.
1.  The division shall have the administrative authority to

grant an exception to the locating and siting requirements of
R649-3-2 or an order of the board establishing oil or gas well
drilling units after receipt from the operator of the proposed well
of the following items:

1.1.  Proper written application for the exception well
location.

1.2.  Written consent from all owners within a 460 foot
radius of the proposed well location when such exception is to
the requirements of R649-3-2, or;

1.3.  Written consent from all owners of directly or
diagonally offsetting drilling units when such exception is to an
order of the board establishing oil or gas well drilling units.

2.  If for any reason the division shall fail or refuse to
approve such an exception, the board may, after notice and
hearing, grant an exception.

3.  The application for an exception to R649-3-2 or board
drilling unit order shall state fully the reasons why such an
exception is necessary or desirable and shall be accompanied by
a plat showing:

3.1.  The location at which an oil or gas well could be
drilled in compliance with R649-3-2 or Board drilling unit
order.

3.2.  The location at which the applicant requests
permission to drill.

3.3.  The location at which oil or gas wells have been
drilled or could be drilled, in accordance with R649-3-2 or
board drilling unit order, directly or diagonally offsetting the
proposed exception.

3.4.  The names of owners of all lands within a 460 foot
radius of the proposed well location when such exception is to
the requirements of R649-3-2, or

3.5.  The names of owners of all directly or diagonally
offsetting drilling units when such exception is to an order of
the board establishing oil or gas drilling units.

4.  No exception shall prevent any owner from drilling an
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oil or gas well on adjacent lands, directly or diagonally
offsetting the exception, at locations permitted by R649-3-2, or
any applicable order of the board establishing oil or gas well
drilling units for the pool involved.

5.  Whenever an exception is granted, the board or the
division may take such action as will offset any advantage that
the person securing the exception may obtain over other
producers by reason of the exception location.

R649-3-4.  Permitting of Wells to be Drilled, Deepened or
Plugged-Back.

1.  Prior to the commencement of drilling, deepening or
plugging back of any well, exploratory drilling such as core
holes and stratigraphic test holes, or any surface disturbance
associated with such activity, the operator shall submit Form 3,
Application for Permit to Drill, Deepen, or Plug Back and
obtain approval.  Approval shall be given by the division if it
appears that the contemplated location and operations are not in
violation of any rule or order of the board for drilling a well.

2.  The following information shall be included as part of
the complete Application for Permit to Drill, Deepen, or Plug
Back.

2.1.  The telephone number of the person to contact if
additional information is needed.

2.2.  Proper identification of the lease as state, federal,
Indian, or fee.

2.3.  Proper identification of the unit, if the well is located
within a unit.

2.4.  A plat or map, preferably on a scale of one inch equals
1,000 feet, prepared by a licensed surveyor or engineer, that
shows the proposed well location.  For directional wells, both
surface and bottomhole locations should be marked.

2.5.  A copy of the Division of Water Rights approval or
the identifying number of the approval for use of water at the
drilling site.

2.6.  A drilling program containing the following
information shall also be submitted as part of a complete APD.

2.6.1.  The estimated tops of important geologic markers.
2.6.2.  The estimated depths at which the top and the

bottom of anticipated water, oil, gas, or other mineral-bearing
formations are expected to be encountered, and the owner's or
operator's plans for protecting such resources.

2.6.3.  The owner's or operator's minimum specifications
for pressure control equipment to be used and a schematic
diagram thereof showing sizes, pressure ratings or API series,
proposed testing procedures and testing frequency.

2.6.4.  Any supplementary information more completely
describing the drilling equipment and casing program as
required by Form 3, Application for Permit to Drill, Deepen, or
Plug Back.

2.6.5.  The type and characteristics of the proposed
circulating medium or mediums to be employed in drilling, the
quantities and types of mud and weighting material to be
maintained, and the monitoring equipment to be used on the
mud system.

2.6.6.  The anticipated type and amount of testing, logging,
and coring.

2.6.7.  The expected bottomhole pressure and any
anticipated abnormal pressures or temperatures or potential

2hazards, such as hydrogen sulfide, H S rules are found in R649-
3-12 expected to be encountered, along with contingency plans
for mitigating such identified hazards.

2.6.8.  Any other facets of the proposed operation that the
lessee or operator desires to point out for the division's
consideration of the application.

2.6.9.  If an Application for Permit to Drill, Deepen, or
Plug Back is for a proposed horizontal well, a horizontal well
diagram clearly showing the well bore path from the surface
through the terminus of the lateral shall be submitted.

2.7.  Form 5, Designation of Agent or Operator shall be
filed when the operator is a person other than the owner.

2.8.  If located on State or Fee surface, an APD will not be
approved until an Onsite Predrill Evaluation is performed as
outlined in R649-3-18.

3.  Two legible copies, carbon or otherwise, of the APD
filed with the appropriate federal agency may be used in lieu of
the forms prescribed by the board.

4.  Approval of the APD shall be valid for a period of 12
months from the date of such approval.  Upon approval of an
APD, a well will be assigned an API number by the division.
The API number should be used to identify the permitted well
in all future correspondence with the division.

5.  If a change of location or drilling program is desired, an
amended APD shall be filed with the division and its approval
obtained.  If the new location is at an authorized location in the
approved drilling unit, or the change in drilling program
complies with the rules for that area, the change may be
approved verbally or by telegraph. Within five days after
obtaining verbal or telegraphic authorization, the operator shall
file a written change application with the division.

6.  After a well has been completed or plugged and
abandoned, it shall not be reentered without the operator first
submitting a new APD and obtaining the division's approval.
Approval shall be given if it appears that a bond has been
furnished or waived, as required by R649-3-1, Bonding, and the
contemplated work is not in violation of any rule or order of the
board.

7.  An operator or owner who applies for an APD in an
area not subject to a special order of the board establishing
drilling units, may contemporaneously or subsequently file a
Request for Agency Action to establish drilling units for an area
not to exceed the area reasonably projected by the operator or
owner to be underlaid by the targeted reservoir.

8.  An APD for a well within the area covered by a proper
Request for Agency Action that has been filed by an interested
person, or the division or the board on its own motion, for the
establishment of drilling units or the revision of existing drilling
units for the spacing of wells shall be held in abeyance by the
division until such time as the matter has been noticed, fully
heard and determined.

9.  An exception to R649-3-4-8 shall be made and a permit
shall be issued by the division if an owner or operator files a
sworn statement demonstrating to the division's satisfaction that
on and after the date the Request for Agency Action requesting
the establishment of drilling units was filed, or the action of the
division or board was taken; and

9.1.  The owner or operator has the right or obligation
under the terms of an existing contract to drill the requested
well; or

9.2.  The owner or operator has a leasehold estate or right
to acquire a leasehold estate under a contract that will be
terminated unless he is permitted to commence the drilling of
the required well before the matter can be fully heard and
determined by the board.

R649-3-5.  Identification.
1.  Every drilling and producible well shall be identified by

a sign posted on the derrick or in a conspicuous place near the
well.

2.  The sign shall be of durable construction.  The lettering
on the sign shall be kept in a legible condition and shall be large
enough to be legible under normal conditions at a distance of 25
feet.

3.  The wells on each lease or property shall be numbered
in nonrepetitive, logical, and distinctive sequence.  Each sign
shall show the number or name of the well, the name of the
owner or operator, the lease name, and the location of the well
by quarter section, township, and range.
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R649-3-6.  Drilling Operations.
1.  Drilling operations shall be conducted according to the

drilling program submitted on the original APD and as approved
by the division.  Any change of plans to the original drilling
program shall be submitted to the division by using Form 9,
Sundry Notices and Reports on Wells and shall receive division
approval prior to implementation.  A change of plans necessary
because of emergency conditions may be implemented without
division approval. The operator shall provide the division with
verbal notice of the emergency change within 24 hours and
written notice within five days.

2.  An operator of a drilling well as designated in R649-2-4
shall comply with reporting requirements as follows:

2.1.  The spudding in of a well shall be reported to the
division within 24 hours.  The report should include the well
name and number, drilling contractor, rig number and type, spud
date and time, the date that continuous drilling will commence,
the name of the person reporting the spud, and a contact
telephone number.

2.2.  The operator shall file Form 6, Entity Action Form
with the division within five working days of spudding in a well.
The division will assign the well an entity number that will
identify the well on the operator's monthly oil and gas
production and disposition reports.

2.3.  The operator shall notify the division 24 hours in
advance of all testing to be performed on the blowout preventer
equipment on a well.

2.4.  The operator shall submit a monthly status report for
each drilling well on Form 9, Sundry Notices and Reports on
Wells.  The report should include the well depth and a
description of the operations conducted on the well during the
month.  The report shall be submitted no later than the fifth day
of the following calendar month until such time as the well is
completed and the well completion report is filed.

2.5.  The operator shall notify the division 24 hours in
advance of all casing tests performed in accordance with R649-
3-13.

2.6.  The operator shall report to the division all fresh water
sand encountered during drilling on Form 7, Report of Water
Encountered During Drilling.  The report shall be filed with
Form 8, Well Completion or Recompletion Report and Log.

R649-3-7.  Well Control.
1.  When drilling in wildcat territory, the owner or operator

shall take all reasonably necessary precautions for keeping the
well under control at all times and shall provide, at the time the
well is started, proper high pressure fittings and equipment.  All
pressure control equipment shall be maintained in good working
condition at all times.

2.  In all proved areas, the use of blowout prevention
equipment "BOPE" shall be in accordance with the established
and approved practice in the area.  All pressure control
equipment shall be maintained in good working condition at all
times.

3.  Upon installation, all ram type BOPE and related
equipment, including casing, shall be tested to the lesser of the
full manufacturer's working pressure rating of the equipment,
70% of the minimum internal yield pressure of any casing
subject to test, or one psi/ft of the last casing string depth.
Annular type BOPE are to be tested in conformance with the
manufacturer's published recommendations. The operator shall
maintain records of such testing until the well is completed and
will submit copies of such tests to the division if required.

4.  In addition to the initial pressure tests, ram and annular
type preventers shall be checked for physical operation each
trip. All BOPE components, with the exception of an annular
type blowout preventer, shall be tested monthly to the lesser of
50% of the manufacturer's rated pressure of the BOPE, the
maximum anticipated pressure to be contained at the surface,

one psi/ft of the last casing string depth, or 70% of the minimum
internal yield pressure of any casing subject to test.

5.  If a pressure seal in the assembly is disassembled, a test
of that seal shall be conducted prior to the resumption of any
drilling operation.  A shell test of the affected seal shall be
adequate.  If the affected seal is integral with the BOP stack,
either pipe or blind ram, necessitating a test plug to be set in
order to test the seal, the division may grant approval to proceed
without testing the seal if necessary for prudent operations.

6.  All tests of BOPE shall be noted on the driller's log,
IADC report book, or equivalent and shall be available for
examination by the director or an authorized agent during
routine inspections.

7.  BOPE used in possible or probable hydrogen sulfide or
sour gas formations shall be suitable for use in such areas.

R649-3-8.  Casing Program.
1.  The method of cementing casing in the hole shall be by

pump and plug method, displacement method, or other method
approved by the division.

2.  When drilling in wildcat territory or in any field where
high pressures are probable, the conductor and surface strings
of casing must be cemented throughout their lengths, unless
another procedure is authorized or prescribed by the division,
and all subsequent strings of casing must be securely anchored.

3.  In areas where the pressures and formations to be
encountered during drilling are known, sufficient surface casing
shall be run to:

3.1.  Reach a depth below all known or reasonably
estimated, utilizable, domestic, fresh water levels.

3.2.  Prevent blowouts or uncontrolled flows.
4.  The casing program adopted must be planned to protect

any potential oil or gas horizons penetrated during drilling from
infiltration of waters from other sources and to prevent the
migration of oil, gas, or water from one horizon to another.

R649-3-9.  Protection of Upper Productive Strata.
1.  No well shall be deepened for the purpose of producing

oil or gas from a lower stratum until all upper productive strata
are protected, either permanently by casing and cementing or
temporarily through the use of tubing and packer, to the
satisfaction of the division.

2.  In any well that appears to have defective, poorly
cemented, or corroded casing that will permit or may create
underground waste or may contaminate underground or surface
fresh water, the operator shall proceed with diligence to use the
appropriate method and means to eliminate such hazard of
underground waste or contamination of fresh water. If such
hazard cannot be eliminated, the well shall be properly plugged
and abandoned.

3.  Natural gas that is encountered in substantial quantities
in any section of a drilled hole above the ultimate objective shall
be shut off with reasonable diligence, either by mudding, casing
or other approved method, and shall be confined to its original
source to the satisfaction of the division.

R649-3-10.  Tolerances for Vertical Drilling.
1.  Deviation from the vertical for short distances is

permitted in the drilling of a well without special approval to
straighten the hole, sidetrack junk, or correct other mechanical
difficulties.

2.  All wells shall be drilled such that the surface location
of the well and all points along the intended well bore shall be
within the tolerances allowed by R649-3-2, Location and Siting
of Vertical Wells and Statewide Spacing for Horizontal Wells,
or the appropriate board order.

R649-3-11.  Directional Drilling.
1.  Except for the tolerances allowed under R649-3-10, no
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well may be intentionally deviated unless the operator shall first
file application and obtain approval from the division.

1.1.  An application for directional drilling may be
approved by the division without notice and hearing when the
applicant is the owner of all the oil and gas within a radius of
460 feet from all points along the intended well bore, or the
applicant has obtained the written consent of the owner to the
proposed directional drilling program.

1.2.  An application for directional drilling may be included
as part of the initial APD for a proposed well.

2.  An application for directional drilling shall include the
following information:

2.1.  The name and address of the operator.
2.2.  The lease name, well number, field name, reservoir

name, and county where the proposed well is located.
2.3.  A plat or sketch showing the distance from the surface

location to section and lease lines, the target location within the
intended producing interval, and any point along the intended
well bore outside the 460 foot radius for which the consent of
the owner has been obtained.

2.4.  The reason for the intentional deviation.
2.5.  The signature of designated agent or representative of

operator.
3.  Within 30 days following completion of a directionally

drilled well, a complete angular deviation and directional survey
of the well obtained by an approved well survey company shall
be filed with the division, together with other regularly required
reports.

2R649-3-12.  Drilling Practices for Hydrogen Sulfide H S
Areas and Formations.

1.  This rule shall apply to drilling, redrilling, deepening,
or plugging back operations in areas where the formations to be

2penetrated are known to contain or are expected to contain H S
in excess of 20 ppm and to areas where the presence or absence
thereof is unknown.

2.  A written contingency plan, providing details of actions
to be taken to alert and protect operating personnel and members

2of the public in the event of an accidental release of H S gas
shall be submitted to the division as part of the initial APD for
a well or as a sundry notice.

3.  All proposed drill site locations shall be planned to
obtain the maximum safety benefits consistent with the rig
configuration, terrain, prevailing winds, etc.

3.1.  The drilling rig shall, where possible, be situated so
that prevailing winds blow across the rig in a direction toward
the reserve pit and away from escape routes.

3.2.  On-site trailers shall be located to allow reasonably
safe distances from both the well and the outlet of the flare line.

4.  At least two cleared areas shall be designated as crew
briefing or safety areas.

4.1.  Both areas shall be located at least 200 feet from the
well, with at least one area located generally upwind from the
well.

5.  Protective equipment shall be provided by the operator
or its drilling contractor for operating personnel and shall
include the following:

5.1.  An adequate number of positive pressure type self-
contained breathing apparatus to allow all personnel normally
involved on a drilling location immediate access to such
equipment, with a minimum of one working apparatus available
for the immediate use of each rig hand in emergencies.

5.2.  Chalk boards or note pads to be used for
communication when wearing protective breathing apparatus.

5.3.  First aid supplies.
5.4.  One resuscitator complete with medical oxygen.
5.5.  A litter or stretcher.
5.6.  Harnesses and lifelines.
5.7.  A telephone, radio, mobile phone, or other

communication device that provides emergency two-way
communication from a safe area near the well location.

26.  Each drill site shall have an H S detection and
monitoring system that activates audible and visible alarms

2when the concentration of H S reaches the threshold limit of 20
ppm in air.  This equipment shall have a rapid response time and

2be capable of sensing a minimum of ten ppm H S in air, with at
least three sensing points, located at the shale shaker, on the
derrick floor, and in the cellar.  Other sensing points shall be

2located at other critical areas where H S might accumulate.
2 2Portable H S detection equipment capable of sensing an H S

concentration of 20 ppm shall be available for all working
personnel and shall be equipped with an audible warning signal.

7.  Equipment to indicate wind direction at all times shall
be installed at prominent locations. At least two wind socks or
streamers shall be located at separate elevations at the well
location and shall be easily visible from all areas of the location.
Windsocks or streamers shall be located in illuminated areas for
night operations.

28.  When H S is encountered during drilling, well marked,
highly visible warning signs shall be displayed at the rig and
along all access routes to the well location.

28.1.  The signs shall warn of the presence of H S and shall
prohibit approach to the well location when red flags are
displayed.

28.2.  Red flags shall be displayed when H S is present in
concentrations greater than 20 ppm in air as measured on the
equipment required under R649-3-12-6.

9.  Unless adequate natural ventilation is present, portable
fans or ventilation equipment shall be located in work areas to

2disperse H S when it is encountered.
10.  A flare system shall be utilized to safely gather and

2burn H S bearing gas.
10.1.  Flare lines shall be located as far from the operating

site as feasible and shall be located in a manner to compensate
for wind changes.

10.2.  The outlets of all flare lines shall be located at least
150 feet from the well head unless otherwise approved by the
division.

11.  Sufficient quantities of additives shall be maintained
on location to add to the mud system to scavenge or neutralize

2H S.

R649-3-13.  Casing Tests.
1.  In order to determine the integrity of the casing string

set in the well, the operator shall, unless otherwise requested by
the division, perform a pressure test of the casing to the
pressures specified under R649-3-7.4 before drilling out of any
casing string, suspending drilling operations, or completing the
well.

R649-3-14.  Fire Hazards on the Surface.
1.  All rubbish or debris that might constitute a fire hazard

shall be removed to a distance of a least 100 feet from the well
location, tanks, separator, or any structure.  All waste oil or gas
shall be burned or disposed of in a manner to avert creation of
a fire hazard.

2.  Any gas other than poisonous gas escaping from the
well during drilling operations shall be, so far as practicable,
conducted to a safe distance from the well site and burned in a
suitable flare.

R649-3-15.  Pollution and Surface Damage Control.
1.  The operator shall take all reasonable precautions to

avoid polluting lands, streams, reservoirs, natural drainage
ways, and underground water.

1.1.  The owner or operator shall carry on all operations
and maintain the property at all times in a safe and workmanlike
manner having due regard for the preservation and conservation
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of the property and for the health and safety of employees and
people residing in close proximity to those operations.

1.2.  At a minimum, the owner or operator shall:
1.2.1.  Take reasonable steps to prevent and shall remove

accumulations of oil or other materials deemed to be fire hazards
from the vicinity of well locations, lease tanks and pits.

1.2.2.  Remove from the property or store in an orderly
manner, all scrap or other materials not in use.

1.2.3.  Provide secure workmanlike storage for chemical
containers, barrels, solvents, hydraulic fluid, and other non-
exempt materials.

1.2.4.  Maintain tanks in a workmanlike manner that will
preclude leakage and provide for all applicable safety measures,
and construct berms of sufficient height and width to contain the
quantity of the largest tank at the storage facility.

1.2.4.1.  The use of crude or produced water storage tanks
without tops is strictly prohibited except during well testing
operations.

1.2.5.  Catch leaks and drips, contain spills, and cleanup
promptly.

1.2.6.  Waste reduction and recycling should be practiced
in order to help reduce disposal volumes.

1.2.7.  Produced water, tank bottoms and other
miscellaneous waste should be disposed of in a manner that is
in compliance with these rules and other state, federal, or local
regulations or ordinances.

1.2.8.  In general, good housekeeping practices should be
used.

R649-3-16.  Reserve Pits and Other On-site Pits.
1.  Small onsite oil field pits including, but not limited to,

reserve pits, emergency pits, workover and completion pits,
storage pits, pipeline drip pits, and sumps shall be located and
constructed in such a manner as to contain fluids and not cause
pollution of waters and soils. They shall be located and
constructed according to the Division guidelines for onsite pits.
See Ranking Criteria for Reserve and Onsite Pit Liner
Requirements, on the Oil, Gas and Mining web page.

2.  Reserve pit location and construction requirements
including liner requirements will be discussed at the predrill site
evaluation. Special stipulations concerning the reserve pit will
be included as part of the Division's approval to drill.

3.  Following drilling and completion of the well the
reserve pit shall be closed within one year, unless permission is
granted by the Division for a longer period.

4.  Pit contents shall meet the Division's Cleanup Levels
(guidance document for numeric clean-up levels) or background
levels prior to burial.

5.  The contents may require treatment to reduce mobility
and/or toxicity in order to meet cleanup levels.

6.  The alternative to meeting cleanup levels would be
transporting of material to an appropriate disposal facility.

R649-3-17.  Inspection.
1.  Inspection of wells shall be performed by the division

to determine operator compliance with the rules and orders of
the board.

2.  The inspection shall not interfere with the mechanical
operation of facilities or equipment used in drilling and
production operations.

3.  Inspections of operations involving a safety hazard shall
not be conducted, nor shall an inspection be conducted that may
cause a safety hazard.

R649-3-18.  On-site Predrill Evaluation.
1.  An on-site predrill evaluation of drilling operations

located on state or private land shall be scheduled and
conducted by the division prior to approval of an APD and no
later than 30 days after receipt by the division of a complete

APD.
1.1.  An on-site predrill evaluation may be performed by

the division prior to submittal of a complete APD at the written
request of the operator.

1.2.  The division, the operator, and other persons
associated with the surface management or construction of the
well site shall attend the predrill evaluation.

1.3.  When appropriate, the operator's surveyor and
archaeologist may also participate in the predrill evaluation.

1.4.  When the surface of the land involved is privately
owned, the operator shall include in the APD the name, address,
and telephone number of the private surface owner as shown on
the real property records of the county where the well is located.

1.5.  The surface owner shall be invited by the division to
attend the predrill evaluation.

1.6.  The surface owner's inability to attend the predrill
evaluation shall not delay the scheduled evaluation.

2.  Special stipulations concerning surface use or
justifications for well spacing exceptions may be addressed and
developed at the predrill evaluations.

2.1.  Special stipulations shall be incorporated as
conditions of the approved APD, together with any additional
conditions determined by the division to be necessary following
a review of the complete application.

R649-3-19.  Well Testing.
1.  Each operator shall conduct a stabilized production test

of at least 24 hours duration not later than 15 days following the
completion or recompletion of any well for the production of oil
or gas.

1.1.  The results of the test shall be reported in writing to
the division within 15 days after completion of the test.

1.2.  Additional tests shall be made as requested by the
division.

2.  The division may request subsurface pressure
measurements on a sufficient number of wells in any pool to
provide adequate data to determine reservoir characteristics.

3.  Upon written request, the division may waive or extend
the time for conducting any test.

4.  A gas-oil ratio "GOR" test shall be conducted not later
than 15 days following the completion or recompletion of each
well in a pool that contains both oil and gas.

4.1.  The average daily oil production, the average daily
gas production and the average GOR shall be recorded.

4.2.  The results of the GOR test shall be reported in
writing to the division within 15 days after completion of the
test.

4.3.  A GOR test of at least 24 hours duration shall satisfy
the requirements of R649-3-19-1.

5.  When the results of a multipoint test or other approved
test for the determination of gas well potential have not been
submitted to the division within 30 days after completion or
recompletion of any producible gas well, the division may order
this test to be made.

5.1.  All data pertinent to the test shall be submitted to the
division in legible, written form within 15 days after completion
of the test.

5.2.  The performance of a multipoint or other approved
test shall satisfy the requirements of R649-3-19-1.

6.  All tests of any producible gas well will be taken in
accordance with the Manual of Back-Pressure Testing of Gas
Wells published by the Interstate Oil and Gas Compact
Commission, with necessary modifications as approved by the
division.

R649-3-20.  Gas Flaring or Venting.
1.  Produced gas from an oil well, also known as associated

gas or casinghead gas, may be flared or vented only in the
following amounts:
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1.1.  Up to 1,800 MCF of oil well gas may be vented or
flared from an individual well on a monthly basis at any time
without approval.

1.2.  During the period of time allowed for conducting the
stabilized production test or other approved test as required by
R649-3-19, the operator may vent or flare all produced oil well
gas as needed for conducting the test.

1.2.1.  The operator shall not vent or flare gas that is not
necessary for conducting the test or beyond the time allowed for
conducting the test.

1.3.  During the first calendar month immediately following
the time allowed for conducting the initial stabilized production
test as required by R649-3-19.1, the operator may vent or flare
up to 3,000 MCF of oil well gas without approval.

1.4.  Unavoidable or short-term oil well gas venting or
flaring may occur without approval in accordance with R649-3-
20.4, 4.1, 4.2, and 4.3.

2.  Produced gas from a gas well may be vented or flared
only in the following amounts:

2.1.  During the period of time allowed for conducting the
stabilized production test, the multipoint test, or other approved
test as required by R649-3-19, the operator may vent or flare all
produced gas well gas as needed for conducting the test.

2.2.  The operator shall not vent or flare gas which is not
necessary for conducting the tests or beyond the time allowed
for conducting the tests.

2.3. Unavoidable or short-term gas well gas venting or
flaring may occur without approval in accordance with R649-3-
20.4, 4.1, 4.2, and 4.3.

3.  If an operator desires to produce a well for the purpose
of testing and evaluation beyond the time allowed by R649-3-19
and vent or flare gas in excess of the aforementioned limits of
gas venting or flaring, the operator shall make written request
for administrative action by the division to allow gas venting or
flaring during such testing and evaluation.

3.1.  The operator shall provide any information pertinent
to a determination of whether marketing or otherwise conserving
the produced gas is economically feasible.

3.2.  Upon such request and based on the justification
information presented, the division may authorize gas venting
or flaring at unrestricted rates for up to 30 days of testing or no
more than 50 MMCF of gas vented or flared, whichever is less.

4.  Once a well is completed for production and gas is
being transported or marketed, the operator is allowed
unavoidable or short-term gas venting or flaring without
approval only in the following cases:

4.1.  Gas may be vented or released from oil storage tanks
or other low pressure oil production vessels unless the division
determines that the recovery of such vapors is warranted.

4.2.  Gas may be vented or flared from a well during
periods of line failures, equipment malfunctions, blowouts, fires,
or other emergencies if shutting in or restricting production from
the well would cause waste or create adverse impact on the well
or producing reservoir.

4.3.  The operator shall provide immediate notification to
the division in all such cases in accordance with R649-3-32,
Reporting of Undesirable Events.

4.4.  Upon notification, the division shall determine if gas
venting or flaring is justified and specify conditions of approval
if necessary.

4.5.  Gas may be vented or flared from a well during
periods of well purging or evaluation tests not exceeding a
period of 24 hours or a maximum of 144 hours per month.

4.6.  The operator shall provide subsequent written
notification to the division in all such cases.

5.  If an operator wishes to flare or vent a greater amount
of produced gas than allowed by this rule, the operator must
submit a Request for Agency Action to the board to be
considered as a formal board docket item.  The request should

include the following items:
5.1.  A statement justifying the need to vent or flare more

than the allowable amount.
5.2.  A description of production test results.
5.3.  A chemical analysis of the produced gas.
5.4.  The estimated oil and gas reserves.
5.5.  A description of the reinjection potential or other

conservation oriented alternative for disposition of the produced
gas.

5.6.  A description of the amount of gas used in lease
operations.

5.7.  An economic evaluation supporting the operator's
determination that conservation of the gas is not economically
viable. The evaluation should utilize any engineering or
geologic data available and should consider total well
production, not just gas production, in presenting the
profitability and costs for beneficial use of the gas.

5.8.  Any other information pertinent to a determination of
whether marketing or otherwise conserving the produced gas is
economically feasible.

6.  Upon review of the request for approval to vent or flare
gas from a well, the board may elect to:

6.1.  Allow the requested venting or flaring of gas.
6.2.  Restrict production until the gas is marketed or

otherwise beneficially utilized.
6.3.  Take any other action the board deems appropriate in

the circumstances.
7.  When gas venting or flaring from a well has not been

approved by the division or the magnitude and duration of
venting or flaring exceeds the amounts specified in these rules
or any division or board approval, then the board may issue a
formal order to alleviate the noncompliance and/or require the
operator to appear before the board to provide justification of
such venting or flaring. The division shall notify the appropriate
governmental taxing and royalty agencies of any unapproved
venting or flaring and of any subsequent board action.

8.  No extraction plant processing gas in Utah shall flare or
vent such gas unless such venting or flaring is made necessary
by mechanical difficulty of a very limited temporary nature or
unless the gas vented or flared is of no commercial value.

9.  In the event of a more prolonged mechanical difficulty
or in the event of plant shut-downs or curtailment because of
scheduled or nonscheduled maintenance or testing operations or
other reasons, or in the event a plant is unable to accept,
process, and market all of the casinghead gas produced by wells
connected to its system, the plant operator shall notify the
division as soon as possible of the full details of such shut-down
or curtailment, following which the division shall take such
action as is necessary.

R649-3-21.  Well Completion and Filing of Well Logs.
1.  For the purposes of this rule only, a well shall be

determined to be completed when the well has been adequately
worked to be capable of producing oil or gas or when well
testing as required by the division is concluded.

2.  Within 30 days after the completion of any well drilled
or redrilled for the production of oil or gas, Form 8, Well
Completion or Recompletion Report and Log, shall be filed
with the division, together with a copy of the electric and
radioactivity logs, if run.

3.  In addition, one copy of all drillstem test reports,
formation water analyses, porosity, permeability or fluid
saturation determinations, core analyses and lithologic logs or
sample descriptions if compiled, shall be filed with the division.

4.  As prescribed under R649-2-12, Test and Surveys, the
directional, deviation and/or measurement-while-drilling
(MWD) survey for a horizontal well shall be filed within 30
days of being run. Such directional, deviation and/or MWD
survey specifically related to well location or well bore path
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shall not be held confidential. Other MWD survey data that
presents well log, or other geological, geophysical, or
engineering information may be held confidential as provided in
R649-2-11, Confidentiality of Well Log Information.

R649-3-22.  Completion Into Two or More Pools.
1.  The completion of a single well into more than one pool

may be permitted by submitting an application to the division
and securing its approval.

1.1.  The application shall be submitted on Form 9, Sundry
Notice and Report and shall be accompanied by an exhibit
showing the location of all wells on contiguous oil and gas
leases or drilling units overlying the pool.

1.2.  The application shall set forth all material facts
involved and the manner and method of completion proposed.

2.  If oil or gas is to be produced from two or more pools
open to each other through the same string of casing so that
commingling will take place, the application must also be
accompanied by a description of the method used to account for
and to allocate production from each pool so commingled.

3.  The application shall include an affidavit showing that
the operator has provided a copy of the application to the
owners of all contiguous oil and gas leases or drilling units
overlying the pool.

3.1.  If none of these owners file a written objection to the
application within 15 days after the date the application is filed
with the division, the application may be considered and
approved by the division without a hearing.

3.2.  If a written objection is filed that cannot be resolved
administratively, the application may be approved only after
notice and hearing by the board.

R649-3-23.  Well Workover and Recompletion.
1.  Requests for approval of a notice of intention to perform

a workover or recompletion shall be filed by an operator with
the division on Form 9, Sundry Notices and Reports on Wells,
or if the operation includes substantial redrilling, deepening, or
plugging back of an existing well, on Form 3, Application for
Permit to Drill, Deepen or Plug Back.

2.  The division shall review the proposed workover or
recompletion for conformance with the Oil and Gas
Conservation General Rules and advise the operator of its
decision and any necessary conditions of approval.

3.  Recompletions shall be conducted in a manner to
protect the original completion interval(s) and any other known
productive intervals.

4.  The same tests and reports are required for any well
recompletion as are required following an original well
completion.

5.  The applicant shall file a subsequent report of workover
on Form 9, Sundry Notices and Reports, or a subsequent report
of recompletion on Form 8, Well Completion or Recompletion
Report and Log, within 30 days after completing the workover
or recompletion operations.

6.  For the purpose of qualifying for a tax credit under Utah
Code Ann. Section 59-5-102(6), the operator on his behalf and
on behalf of each working interest owner must file a request
with the division on Form 15, Designation of Workover or
Recompletion. The request must be filed within 90 days after
completing the workover or recompletion operations.

7.  A workover which may qualify under Utah Code Ann.
Section 59-5-102(6) shall be downhole operations conducted to
maintain, restore or increase the producibility or serviceability
of a well in the geologic interval(s) that the well is currently
completed in, but shall not include:

7.1.  Routine maintenance operations such as pump
changes, artificial lift equipment or tubing repair, or other
operations that do not involve changes to the wellbore
configuration or the geologic interval(s) that it penetrates and

that do not stimulate production beyond that which would be
anticipated as the result of routine maintenance.

7.2.  Operations to convert any well for use as a disposal
well or other use not associated with enhancing the recovery of
hydrocarbons.

7.3.  Operations to convert a well to a Class II injection
well for enhanced recovery purposes may qualify if the
secondary or enhanced recovery project has received the
necessary board approval.

8.  A recompletion that may qualify under Utah Code Ann.
Section 59-5-102(6) shall be downhole operations conducted to
reestablish producibility or serviceability of a well in any
geologic interval(s).

9.  The division shall review the request for designation of
a workover or recompletion and advise the operator and the
State Tax Commission of its decision to approve or deny the
operations for the purposes of Utah Code Ann. Section 59-5-
102(6).

10.  The division is responsible for approval of workover
and recompletion operations that qualify for the tax credit.

10.1.  If the operator disagrees with the decision of the
division, the decision may be appealed to the board.

10.2.  Appeals of all other workover and recompletion tax
credit decisions should be made to the State Tax Commission.

R649-3-24.  Plugging and Abandonment of Wells.
1.  Before operations are commenced to plug and abandon

any well the owner or operator shall submit a notice of intent to
plug and abandon to the division for its approval.

1.1.  The notice shall be submitted on Form DOGM-9,
Sundry Notice and Report on Wells.

1.2.  A legible copy of a similar report and form filed with
the appropriate federal agency may be used in lieu of the forms
prescribed by the board.

1.3.  In cases of emergency the operator may obtain verbal
or telegraphic approval to plug and abandon.

1.4.  Within five days after receiving verbal or telegraphic
approval, the operator shall submit a written notice of intent to
plug and abandon on Form 9.

2.  Both verbal and written notice of intent to plug and
abandon a well shall contain the following information:

2.1.  The location of the well described by section,
township, range, and county.

2.2.  The status of the well, whether drilling, producing,
injecting or inactive.

2.3.  A description of the well bore configuration indicating
depth, casing strings, cement tops if known, and hole size.

2.4.  The tops of known geologic markers or formations.
2.5.  The plugging program approved by the appropriate

federal agency if the well is located on federal or Indian land.
2.6.  An indication of when plugging operations will

commence.
3.  A dry or abandoned well must be plugged so that oil,

gas, water, or other substance will not migrate through the well
bore from one formation to another.

3.1.  Unless a different method and procedure is approved
by the division, the method and procedure for plugging the well
shall be as follows:

3.2. The bottom of the hole shall be filled to, or a bridge
shall be placed at, the top of each producing formation open to
the well bore, and a cement plug not less than 100 feet in length
shall be placed immediately above each producing formation
open to the well bore.

3.3. A solid cement plug shall be placed from 50 feet below
a fresh water zone to 50 feet above the fresh water zone, or a
100 foot cement plug shall be centered across the base of the
fresh water zone and a 100 foot plug shall be centered across the
top of the fresh water zone.

3.4.  At least ten sacks of cement shall be placed at the
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surface in a manner completely plugging the entire hole.  If
more than one string of casing remains at the surface, all annuli
shall be so cemented.

3.5.  The interval between plugs shall be filled with
noncorrosive fluid of adequate density to prevent migration of
formation water into or through the well bore.

3.6.  The hole shall be plugged up to the base of the surface
string with noncorrosive fluid of adequate density to prevent
migration of formation water into or through the well bore, at
which point a plug of not less than 50 feet of cement shall be
placed.

3.7.  Any perforated interval shall be plugged with cement
and any open hole porosity zone shall be adequately isolated to
prevent migration of fluids.

3.8.  A cement plug not less than 100 feet in length shall be
centered across the casing stub if any casing is cut and pulled,
a second plug of the same length shall be centered across the
casing shoe of the next larger casing.

4.  An alternative method of plugging, required under a
federal or Indian lease, will be accepted by the division.

5.  Within 30 days after the plugging of any well has been
accomplished, the owner or operator shall file a subsequent
report of plugging with the division. The report shall give a
detailed account of the following items:

5.1.  The manner in which the plugging work was carried
out, including the nature and quantities of materials used in
plugging and the location, nature, and extent by depths, of the
plugs.

5.2.  Records of any tests or measurements made.
5.3.  The amount, size, and location, by depths of any

casing left in the well.
5.4.  A statement of the volume of mud fluid used.
5.5.  A complete report of the method used and the results

obtained, if an attempt was made to part any casing.
6.  Upon application to and approval by the division, and

following assumption of liability for the well by the surface
owner, a well or other exploratory hole that may safely be used
as a fresh water well need not be filled above the required
sealing plugs set below the fresh water formation. The owner of
the surface of the land affected may assume liability for any well
capable of conversion to a water well by sending a letter
assuming such liability to the division and by filing an
application with and obtaining approval for appropriation of
underground water from the Division of Water Rights.

7.  Unless otherwise approved by the division, all
abandoned wells shall be marked with a permanent monument
showing the well number, location, and name of the lease. The
monument shall consist of a portion of pipe not less than four
inches in diameter and not less than ten feet in length, of which
four feet shall be above the ground level and the remainder shall
be securely embedded in cement.  The top of the pipe must be
permanently sealed.

8.  If any casing is to be pulled after a well has been
abandoned, a notice of intent to pull casing must be filed with
the division and its approval obtained before the work is
commenced.

8.1.  The notice shall include full details of the
contemplated work. If a log of the well has not already been
filed with the division, the notice shall be accompanied by a
copy of the log showing all casing seats as well as all water
strata and oil and gas shows.

8.2.  Where the well has been abandoned and liability has
been terminated with respect to the bond previously furnished
under R649-3-1, a $10,000 plugging bond shall be filed with the
division by the applicant.

R649-3-25.  Underground Disposal of Drilling Fluids.
1.  Operators shall be permitted to inject and dispose of

reserve pit drilling fluids downhole in a well upon submitting an

application for such operations to the division and obtaining its
approval. Injection of reserve pit fluids shall be considered by
the division on a case-by-case basis.

2.  Each proposed injection procedure will be reviewed by
the division for conformance to the requirements and standards
for permitting disposal wells under R649-5-2 to assure
protection of fresh-water resources.

3.  The subsurface disposal interval shall be verified by
temperature log, or suitable alternative, during the disposal
operation.

4.  The division shall designate other conditions for
disposal, as necessary, in order to ensure safe, efficient fluid
disposal.

R649-3-26.  Seismic Exploration.
1.  Form 1, Application for Permit to Conduct Seismic

Exploration shall be submitted to the division by the seismic
contractor at least seven days prior to commencing any type of
seismic exploration operations.  In cases of emergency, approval
may be obtained either verbally or by telegraphic
communication.

1.1.  Changes of plans or line locations may be
implemented in an emergency situation without division
approval.

1.2.  Within five days after the change is performed, the
seismic contractor shall submit written notice of the change to
the division.

1.3. The permit may be revoked at any time by the division
for failure to comply with the rules and orders of the board.

1.4. Any request to deviate from the general plugging and
operations procedures of these rules shall be included on the
permit application.

1.5. The name, address, and telephone number of the
seismic contractor's local contact shall be submitted to the
division as soon as determined if not available when the permit
application is submitted.

1.6. After review of the application for a seismic permit,
the division may require written permission of the owner of the
surface of the affected land if it is determined that the seismic
operation may significantly impact any building, pipeline, water
well, flowing spring, or other cultural or natural feature in the
area.

1.7. The permit will be in effect for six months from the
date of approval.  The permit may be extended upon application
to and approval by the division.

2.  Bonding shall not be required for seismic exploration
requiring the drilling of shot holes.

3.  Seismic contractors shall give the division at least 24
hours advance notice of the plugging of seismic holes. The
notice shall include the date and time the plugging activities are
expected to commence, the name and address of the seismic
contractor responsible for the holes, and, if different, the name
and address of the hole plugging company.

4.  Unless the seismic contractor can prove to the
satisfaction of the division that another method will provide
adequate protection to ground water resources and other man-
made or natural features and will provide long-term land
stability, the following procedures shall be required for the
conduct of seismic operations and hole plugging:

4.1.  Seismic contractors shall take reasonable precautions
to avoid conducting shot hole operations closer than 1,320 feet
to any building, pipeline, water well, flowing spring, or other
cultural/natural feature, e.g., a historical monument, marker, or
structure, that may be adversely affected by the seismic
operations.

4.2.  When nonartesian water is encountered while drilling
seismic shot holes, the holes shall be filled from the bottom up
with a high grade bentonite/water slurry mixture.

4.3.  The slurry shall have a density that is at least four
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percent greater than the density of fresh water and shall have a
marsh funnel viscosity of at least 60 seconds per quart.

4.4.  The density and viscosity of the slurry are to be
measured prior to adding cuttings.  Cuttings not added to the
slurry are to be disposed of in accordance with R649-3-26-4.6.

4.5.  Upon approval by the division, any other suitable
plugging material commonly used in the industry may be
substituted for the bentonite/water slurry as long as the physical
characteristics of the substitute plugging material are at least
comparable to those of the bentonite/water slurry.

4.6.  The hole shall be filled with the substitute plugging
material from the bottom up to a depth of three feet below
ground level.

4.7.  A nonmetallic permaplug shall be set at a depth of
three feet. The remaining hole shall be filled and tamped to the
surface with cuttings and native soil.

4.8.  The permaplug shall be imprinted with an approved
identification number or mark.

4.9. When drilling with air only, and in completely dry
holes, plugging may be accomplished by returning the cuttings
to the holes, tamping the returned cuttings to the depth of three
feet below ground level, and setting the permaplug topped with
more cuttings and soil. A small mound shall be left over the hole
for settling allowance.

4.10.  If artesian flow, water flowing at the surface, is
encountered in the drilling of any seismic hole, cement shall be
used to seal off the water flow to prevent cross-flow, erosion, or
contamination of fresh water supplies.

4.11.  Unless severe weather conditions prevent access, the
holes shall be cemented immediately.

4.12.  Approval may be granted to seismic operator to plug
a flowing hole in another manner, if it is proved to this division
that the alternate method will provide adequate protection to
ground water resources and provide long term land stability.

4.13.  The owner of the surface of the land affected may
assume liability for a seismic hole capable of conversion to a
water well by sending a letter assuming such liability to the
division and by filing an application with and obtaining
approval for appropriation of underground water from the
Division of Water Rights.

4.14.  Shotholes shall be properly plugged and abandoned
as soon as practical after the shot has been fired.

4.15.  No shothole shall be left unplugged for more than 30
days without approval of the division.

4.16.  Until properly plugged, shotholes shall be covered
with a tin hat or other similar cover.

4.17.  The hats shall be imprinted with the seismic
contractor's name or initials.

4.18.  Any slurry, drilling fluids, or cuttings that are
deposited on the surface around the seismic hole shall be raked
or otherwise spread out to a height of not more than one inch
above the surface, so that the growth of the natural grasses or
foliage will not be impaired.

4.19. Restoration plans required by the Mined Land
Reclamation Act, Chapter 8 of Title 40, or by any other surface
management agency will be accepted by the division.

4.20.  The surface area around each seismic shothole shall
be reclaimed and reseeded to its original condition insofar as
such restoration is practical and is required by the surface
management agency.

4.21.  All flagging, stakes, cables, cement, or mud sacks
shall be removed from the drill site and disposed of in an
acceptable manner.

5.  Upon application to the division, approval may be
obtained for preplugging of shotholes using coarse bentonite
material or a suitable alternative used in the industry.
Preplugging of holes in this manner shall be performed
according to the following procedures:

5.1.  A sales receipt indicating proof of purchase of an

adequate amount of coarse bentonite to properly plug all
shotholes shall be submitted to the division upon request.

5.2.  For shotholes drilled with air that are completely dry,
the seismic contractor shall have the option of preplugging with
the coarse bentonite material or of using an alternate plugging
material under R649-3-26-4.3.

5.3.  For conventionally drilled, wet holes, enough
approved material shall be used to cover the initial water level,
i.e., the depth of the initial water level in the hole prior to
adding coarse bentonite material shall be equal to the final plug
depth.

5.4.  An additional ten feet of approved material shall be
placed above this depth and hole cuttings shall be used to fill
the remainder of the hole to a depth of three feet below ground
level.

5.5.  A nonmetallic plug imprinted with an approved
identification number or mark shall be installed at this depth.

5.6.  The remaining three feet of hole shall be filled and
tamped to the surface with cuttings and native soil.

5.7.  The remaining cuttings shall be raked or spread to a
height not to exceed one inch above ground level.

5.8. When using heliportable drills and insufficient cuttings
are available, the hole shall be preplugged with bentonite
plugging material or an approved alternate material to a depth
of three feet below ground level.

5.9.  Installation of a nonmetallic plug and filling the
remainder of the hole shall be performed as required by R649-3-
26-5.3.

5.10. The coarse bentonite plugging material shall have the
following specifications - chemically unaltered sodium
bentonite, coarse ground, three quarter inch maximum size, not
more than 19% moisture content and not more than 15% inert
solids by volume.

6.  Form 2, Seismic Exploration Completion Report shall
be submitted to the Division within 60 days after completion of
each seismic exploration project. The report shall include:
Certification by the seismic contractor that all shot holes have
been plugged as prescribed by the division.

R649-3-27.  Multiple Mineral Development.
1.  Drilling operations conducted in areas designated by the

board for multiple mineral development shall comply with all
rules or orders of the board for drilling, casing, cementing, and
plugging except as the general rules or orders may be modified
by this rule.

2.  It is the policy of the division to promote the
development of all mineral resources on land under its
jurisdiction.  Consistent with that policy, operators engaged in
oil and gas operations on lands on which operators are exploring
for and developing mineral resources other than oil and gas may
enter into a cooperative agreement with these other operators
with respect to multiple mineral development. The agreement
shall define:

2.1.  The extent and limits of liability when one operator,
either intentionally or unintentionally, interferes with or
damages the deposits of another.

2.2.  The coordination of access to and development of the
area.

2.3.  Mitigation of surface impact including but not limited
to issues pertaining to relocation of natural gas pipeline
gathering and distribution systems and other surface facilities
occasioned by placement of a spent shale pile; phased or
coordinated surface occupancy so as to allow each operator to
enjoy his respective mineral estate with the least disruption of
operations and damage to the oil and gas deposits, either
directly or indirectly, through waste; and limitation of oil and
gas operations in areas of concentrated surface oil shale
facilities.

2.4.  Mitigation of subsurface impact including but not
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limited to issues pertaining to the interface in the underground
environment of oil shale mining operations with other mineral
operations.

2.5.  The extent of exchange of geological, engineering,
and production data.

2.6.  Other cooperative efforts consistent with multiple
mineral development under the rules and orders of the board
pertaining to oil and gas operations, oil shale operations, and
mined land reclamation.

3.  The division, together with the Division of Forestry,
Fire and State Lands, and School and Institutional Trust Lands
Administration shall be signatory to the agreement, where
applicable.

4.  In the event the operators cannot agree on cooperative
development of their respective mineral deposits, or having once
entered into a cooperative agreement subsequently disagree on
the application of the terms and provisions thereof, any operator
whose oil and gas or mining operation or deposit may be
adversely affected or damaged by the operations of another
operator may apply to the board for, or the board may on its own
motion enter an order, after notice and hearing, delineating the
respective rights and obligations of all operators with respect to
development of all minerals concerned.

5.  After notice and hearing the board may modify its order
to more effectively carry out the policies of multiple mineral
development.

R649-3-28.  Designated Potash Areas.
1.  In any area designated as a potash area, either by the

board, or an appropriate state or federal government agency, all
wells shall be drilled, cased, cemented, and plugged in
accordance with the rules and orders of the board. The following
minimum requirements and definitions shall also apply to the
drilling, logging, casing, and plugging operations within the Salt
Section to protect against migration of oil, gas, or water into or
within any formation or zone containing potash.  As used in this
rule, Salt Section shall mean the Paradox Salt Section of
Pennsylvanian Age.

2.  Any drilling media used through the Salt Section shall
be such that sodium chloride is not soluble in the media at
normal temperatures.

3.  Gamma ray-neutron, gamma ray-sonic or other
appropriate logs shall be run promptly through the Salt Section.
One field copy of the log through the Salt Section shall be
submitted to the division within ten days, or upon the request of
the division, whichever is the earlier.

4.  A directional survey shall be run from a point at least 20
feet below the Salt Section to the surface. The survey shall be
filed with the division prior to completion or plugging and
abandonment of the well.

5.  In addition to the requirements of the R649-3-8, any
casing set into or through the Salt Section shall be cemented
solidly through the Salt Section above the casing shoe.

6.  Any cement used in setting casing or in plugging that
comes in contact with the Salt Section shall be of such chemical
composition as to avoid dissolution of the Salt Section and to
provide weight, strength, and physical properties sufficient to
protect uphole formations and prevent blowouts or uncontrolled
flows.

7.  If a well is dry, cement plugs at least 200 feet in length
shall be placed across the top and the base of the Salt Section,
across any oil, gas or water show, and across any potash zone.

7.1.  Plugs shall not be required inside a properly cemented
casing string. The division shall approve the location of the
plugs after examining the appropriate logs, drilling and testing
records for the well.

7.2.  No well shall be temporarily abandoned with open
hole in the Salt Section.

8.  The division may inspect the drilling operations at all

times, including any mining operations that may affect any
drilling or producing well bores. A potash owner, if contributing
by agreement to the logging and directional survey costs of a
well, may inspect the well for compliance with this rule.

9.  Before commencing drilling operations for oil or gas on
any land within designated potash area, the operator shall
furnish by registered mail, a copy of the APD, together with the
plat or map required under R649-3-4, to all potash owners and
lessees whose interests are within a radius of 2,640 feet of the
proposed well.

10.After proper notice and hearing, the board may modify
this rule for a particular well or area by requiring that greater or
lesser precautions be taken to prevent the escape of oil, gas, or
water from one stratum into another. The board may also
expand or contract from the designated potash areas.

R649-3-29.  Workable Coal Beds.
1.  Prior to commencing drilling operations for oil and gas

on any lands where there are mine workings, the operator shall
furnish a copy of the APD, a plat or map as required under
R649-3-4, and a designation of the proposed angle and direction
of the well, if the well is to be deviated substantially from a
vertical course, to all coal owners and lessees whose interests
are within a radius of 5,280 feet of the proposed well.

2.  A well penetrating one or more workable coal beds or
mine workings shall be drilled to a depth and shall be of a size,
to permit the placing of casing in the hole at the points and in
the manner necessary to exclude all oil, gas or gas pressure from
the coal bed, other than oil, gas or gas pressure originating in
the coal bed.

3.  Unless otherwise authorized by the division, the casing
run through a coal bed shall be seated at least 50 feet into the
closest impervious formation below the coal bed. The casing
shall be cemented solidly through the coal bed to a height at
least 50 feet into the closest impervious formation above the
coal bed.

4.  A directional survey or a cement bond log shall be
performed and furnished to the division upon written request by
the division.

5.  Upon penetrating a coal bed the operator shall notify the
division, in writing, before completing or plugging and
abandoning the well.

R649-3-30.  Underground Mining Operations.
1.  Prior to commencing drilling operations for oil and gas

on any land where there are known or suspected underground
mining operations, solution mining operations or surface mining
operations, including solar evaporation ponds, the operator shall
include in the APD or in a separate cover letter, any information
known to the operator concerning the name and address of the
owner or operator of the mining workings.

2.  The division may, with the concurrence of the operator,
change the surface location of the proposed well if there appears
to be any possibility of interference between the proposed well
bore and the mine workings.

R649-3-31.  Designated Oil Shale Areas.
1.  Designated oil shale areas are subject to the general

drilling, plugging and other performance standards described in
this section, except where the board has adopted, by order,
specific standards for individual oil shale areas.  As of June 8,
2001, the board has adopted specific standards for individual oil
shale areas by board orders in Cause Nos. 190-5(b), 190-3, and
190-13.  The board may adopt specific standards in other areas,
or modify the above orders, in the future.

2.  Lands may be designated as an oil shale area by the
board, either upon its own motion, or upon the petition of an
interested person following notice and hearing.

3.  As used in this rule, oil shale section means the
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sequence of strata containing oil shale beds, including any
interbedded strata not containing oil shale, consisting of the
Parachute Creek Member of the Green River Formation of
Tertiary Age, defined as the stratigraphic equivalent of the
interval between 1,428 feet and 2,755 feet below the Kelly
Bushing on the induction-electrical log of the Ute Trail No. 10
API No. 43-047-15382 well drilled by Dekalb Agricultural
Association, Inc. and located in the NE 1/4 of Section 34,
Township 9 South, Range 21 East, S.L.M., Uintah County,
Utah. The Mahogany Zone is defined as the stratigraphic
equivalent of the interval between 2,230 feet and 2,360 feet
below the Kelly Bushing on the induction-electrical log of the
well cited above.

4.  For purposes of identifying the oil shale intervals, an
appropriate electrical log shall be run through the oil shale
section. One field copy of the log through the oil shale section
shall be made available to the division pursuant to R649-3-23 or
upon written request by the division.

5.  On all wells that are intentionally deviated from the
vertical within the oil shale section, pursuant to the provisions
of R649-3-10 and R649-3-11, a directional survey shall be run
from a point at least 20 feet below the oil shale section to the
surface and shall thereafter be filed with the division within 20
days after reaching total depth.

6.Any oil shale lessee or operator whose oil shale mine
workings reach a distance of 2,640 feet from a producing well
or any oil and gas lessee or operator whose producing well is
approached by oil shale mine workings within a distance of
2,640 feet shall request agency action with the board. The board
may promulgate an order after notice and hearing with respect
to the running of a directional survey through the oil shale
section, the cost and potential resource loss liability and
responsibility as to the oil and gas operator and the oil shale
lessee or operator and any other issues regarding multiple
mineral development.

7.  The directional survey shall be the confidential property
of the parties paying for the survey and shall be kept
confidential until released by said parties or the division.

8.  In addition to the requirements pertaining to the
cementing of casing contained in the R649-3-8, any casing set
into or through the oil shale section shall be cemented over the
entire oil shale section.

9.  If a well is dry, junked or abandoned, a cement plug
shall be placed across that portion of the oil shale section
extending 200 feet above and 200 feet below the longitudinal
center of the Mahogany Zone. The cement plug shall not be
required inside a casing cemented in accordance with R649-3-
31-8. When the casing is cemented, cement plugs 200 feet in
length shall be centered across the top and across the base of the
Parachute Creek Member of the Green River Formation.

10.  In the event the casing is not cemented in accordance
with R649-3-31-8, the division shall approve the method and
procedure to prevent the migration of oil, gas, and other
substances through the wellbore from one formation to another.

11.  The division shall approve the adequacy and location
of the cement plugs after examining the appropriate logs and
drilling and testing records for the well, to ensure that the oil
shale section is adequately protected.

12.  Upon written request of the owner or operator under
R649-8-6, the division shall keep all well logs confidential. The
division may inspect the drilling operations at all times,
including any mining operations that may affect drilling or
producing well bores.

13.  Before commencing drilling operations for oil or gas
on any land within a designated oil shale area, the operator shall
furnish a copy of the APD, together with a plat or map as
directed under R649-3-4, to all oil shale owners or their lessees
whose interests are within a radius of 2,640 feet of the proposed
well.  The operator shall furnish a notice of intention to plug and

abandon any well in the oil shale area, as required under R649-
3-24-1, to the owners or their lessees prior to commencement of
plugging operations.

14.  The operator shall use generally accepted techniques
for vertical or directional drilling as defined under R649-3-10
and R649-3-11 to maintain the well bore within an intact core
of a mine pillar.  Within 20 days of reaching the total depth or
before completion of the well, whichever is the earlier, a
directional survey shall be run as prescribed by this rule.

R649-3-32.  Reporting of Undesirable Events.
1.  The division shall be notified of all fires, leaks, breaks,

spills, blowouts, and other undesirable events occurring at any
oil or gas drilling, producing, or transportation facility, or at any
injection or disposal facility.

2.  Immediate notification shall be required for all major
undesirable events as outlined in R649-3-32-5.

2.1.  Immediate notification shall mean a verbal report
submitted to the division as soon as practical but within a
maximum of 24 hours after discovery of an undesirable event.

2.2.  A complete written report of the incident shall also be
submitted to the division within five days following the
conclusion of an undesirable event.

2.3.  The requirements for written reports are specified in
R649-3-32-4.

3.  Subsequent notification shall be required for all minor
undesirable events as outlined in R649-3-32-6.

3.1.  Subsequent notification shall mean a complete written
report of the incident submitted to the division within five days
following the conclusion of an undesirable event.

3.2.  The requirements for written reports are specified in
R649-3-32-4.

4.  Complete written reports of undesirable events may be
submitted on Form 9, Sundry Notice and Report on Wells.  The
report shall include:

4.1.  The date and time of occurrence and, if immediate
notification was required, the date and time the occurrence was
reported to the Division.

4.2.  The location where the incident occurred described by
section, township, range, and county.

4.3.  The specific nature and cause of the incident.
4.4.  A description of the resultant damage.
4.5.  The action taken, the length of time required for

control or containment of the incident, and the length of time
required for subsequent cleanup.

4.6.  An estimate of the volumes discharged and the
volumes not recovered.

4.7.  The cause of death if any fatal injuries occurred.
5.  Major undesirable events include the following:
5.1.  Leaks, breaks or spills of oil, salt water or oil field

wastes that result in the discharge of more than 100 barrels of
liquid, that are not fully contained on location by a wall, berm,
or dike.

5.2.  Equipment failures or other accidents that result in the
flaring, venting, or wasting of more than 500 Mcf of gas.

5.3.  Any fire that consumes the volumes of liquid or gas
specified in R649-3-32-5.1 and R649-3-32-5.2.

5.4.  Any spill, venting, or fire, regardless of the volume
involved, that occurs in a sensitive area stipulated on the
approval notice of the initial APD for a well, e.g., parks,
recreation sites, wildlife refuges, lakes, reservoirs, streams,
urban or suburban areas.

5.5.  Each accident that involves a fatal injury.
5.6.  Each blowout, loss of control of a well.
6.  Minor undesirable events include the following:
6.1.  Leaks, breaks or spills or oil, salt water, or oil field

wastes that result in the discharge of more than ten barrels of
liquid and are not considered major events in R649-3-32-5.

6.2  Equipment failures or other accidents that result in the
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flaring, venting or wasting of more than 50 Mcf of gas and are
not considered major events in R649-3-32-5.

6.3.  Any fire that consumes the volumes of liquid or
specified in R649-3-32-6.1 and R649-3-32-6.2.

6.4.  Each accident involving a major or life-threatening
injury.

R649-3-33.  Drilling Procedures in the Great Salt Lake.
1.  For all drilling activities proposed within the Great Salt

Lake, the APD required by R649-3-4 shall be filed at least 30
days prior to the date on which the operator intends to
commence operations.  As part of the APD, the operator shall
include:

1.1.  The name of the drilling contractor and the number
and type of rig to be used.

1.2.  An illustration of the boundaries of all state or federal
parks, wildlife refuges, or waterfowl management areas within
one mile of the proposed well location.

1.3.  An illustration of the locations of all evaporation pits,
producing wells, structures, buildings, and platforms within one
mile of the proposed well location.

1.4.An oil spill emergency contingency plan.
2.  Unless permitted by the board after notice and hearing,

no well shall be drilled that has a surface location:
2.1.  Within 1,320 feet from an evaporation pit without the

consent of the operator of such pit.
2.2.  Within one mile from the boundary of a state or

federal park, wildlife refuge, or waterfowl management area
without the consent of the appropriate state or federal regulatory
agency.

2.3.  Within three miles of Gunnison Island during the
Pelican nesting season (March 15 through September 30) or
within one mile from said island at any other time.

2.4.  Within any area south of the Salt Lake Base Meridian
Line.

2.5.  Within any area north of Township 10 North.
2.6.  Within one mile inside of what would be the water's

edge if the water level of the Great Salt Lake were at the
elevation of 4,193.3 feet above sea level.

3.  Well casing and cementing shall be subject to the
following special requirements for the purpose of this rule, the
several casing strings in order of normal installation are drive or
structural casing, conductor casing, surface casing, intermediate
casing, and production casing.  All depths refer to true vertical
depth:

3.1.  The drive or structural casing shall be set by drilling,
driving or jetting to a minimum depth of 50 feet below the floor
of the lake bed or to such greater depth required to support
unconsolidated deposits and to provide hole stability for initial
drilling operations.  If drilled in, the drilling fluid shall be a type
that will not pollute the lake; in addition, a quantity of cement
sufficient to fill the annular space back to the lake floor with
returns circulated, must be used.

3.2.  The conductor casing shall be set at a minimum depth
of 200 feet below the floor of the lake, and shall be cemented
with a quantity sufficient to fill the annular space back to the
lake surface with returns circulated.

3.3.  The surface casing shall be set at a minimum depth of
500 feet if the proposed depth of the well is less than 7,000 feet;
or 1,000 feet if the proposed depth is over 7,000 feet but less
than 11,000 feet; or 1,500 feet if the depth is 11,000 feet.  The
casing shall be cemented with a quantity sufficient to fill the
annular space back to the lake surface with returns circulated,
and the bottom of the casing shall be in competent rock.

3.4.  The intermediate and production casing shall be set at
any time when drilling below the surface casing and hole
conditions justify setting casing. This casing will be cemented
in such a manner that all hydrocarbons, water aquifers, lost-
circulation or zones of significant porosity and permeability,

significant beds containing priority minerals, and abnormal
pressure intervals are covered or isolated.

3.5.  Prior to drilling the plug after cementing, all casing
strings except the drive or structural casing, shall be pressure
tested.  This test shall not exceed the rated working pressure of
the casing.  If the pressure declines more than ten percent in 30
minutes, or if there are other indications of a leak, corrective
measures must be taken until a satisfactory test is obtained.  All
casing pressure tests shall be recorded on the driller's log.

4.  Blowout preventers and related well control equipment
shall be installed, and tested in a manner necessary to prevent
blowouts and shall be subject to the following special
conditions:

4.1.  Prior to drilling below the surface casing, blowout
prevention equipment shall be installed and maintained ready
for use until drilling operations are completed.

4.2.  An inside blowout preventer assembly and a full
opening string safety valve in the open position shall be
maintained on the rig floor at all times while drilling operations
are being conducted.

4.2.1.  Valves shall be maintained on the rig floor to fit all
pipe in the drill string.

4.2.2.  A top kelly cock shall be installed below the swivel
and another at the bottom of the kelly of such design that it can
be run through the blowout preventers.

4.3.  Before drilling below the surface casing the blowout
prevention equipment shall include a minimum of:

4.3.1.  Three remotely and manually controlled,
hydraulically operated blowout preventers with a rated working
pressure that exceeds the maximum anticipated surface pressure,
including one equipped with pipe rams, one with blind rams and
one hydril type.

4.3.2.  A drilling spool with side outlets, if side outlets are
not provided in the blowout preventer body.

4.3.3.  A choke manifold.
4.3.4.  A kill line.
4.3.5.  A fill-up line.
4.4.  Ram-type blowout preventers and related control

equipment shall be tested to the rated working pressure of the
stack assembly or to the working pressure of the casing,
whichever is the lesser, at the following times:

4.4.1.  When installed.
4.4.2.  Before drilling out after each string of casing is set.
4.4.3.  Not less than once each week while drilling.
4.4.4.  Following repairs that require disconnecting a

pressure seal in the assembly.
4.5.  The hydril-type blowout preventer shall be tested to

70 percent of the pressure testing requirements of ram-type
blowout preventers.  The hydril-type blowout preventer shall be
actuated on the drill pipe once each week.

4.6.  Accumulators or accumulators and pumps shall
maintain a reserve capacity at all times to provide for repeated
operation of hydraulic preventers.

4.7.  A blowout prevention drill shall be conducted weekly
for each drilling crew to insure that all equipment is operational
and that crews are properly trained to carry out emergency
duties.  All blowout preventer tests and crew drills shall be
recorded on the driller's log.

5.  The characteristics and use of drilling mud and the
conduct of related drilling procedures shall be such as are
necessary to maintain the well in a safe condition to prevent
uncontrolled blowouts of any well.  Quantities of mud materials
sufficient to insure well control shall be maintained and readily
accessible for use at all times.

6.  Mud testing equipment shall be maintained on the
derrick floor at all times, and mud tests consistent with good
operating practice shall be performed daily, or more frequently
as conditions warrant.  The following mud system monitoring
equipment must be installed, with derrick floor indicators, and
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used throughout the period of drilling after setting and
cementing the surface casing:

6.1.  A recording mud pit level indicator including a visual
and audio warning device to determine mud pit volume gains
and losses.

6.2.  A mud return indicator to determine when returns
have been obtained, or when they occur unintentionally, and
additionally to determine that returns essentially equal the pump
discharge rate.

7.  In the conduct of all oil and gas operations, the operator
shall prevent pollution of the waters of the Great Salt Lake.  The
operator shall comply with the following pollution prevention
requirements:

7.1.  Oil in any form, liquid or solid wastes containing oil,
shall not be disposed of into the waters of the lake.

7.2.  Liquid or solid waste materials containing substances
that may be harmful to aquatic life or wildlife, or injurious in
any manner to life and property, or that in any way unreasonably
adversely affects the chemicals or minerals in the lake shall not
be disposed of into the waters of the lake.

7.3.  Waste materials, exclusive of cuttings and drilling
media, shall be transported to shore for disposal.

8.  All spills or leakage of oil and liquid or solid pollutants
shall be immediately reported to the division.  A complete
written statement of all circumstances, including subsequent
clean-up operation, shall be forwarded to said agencies within
72 hours of such occurrences.

9.  Standby pollution control equipment consistent with the
state of the art, shall be maintained by, and shall be immediately
available to, each operator.

R649-3-34.  Well Site Restoration.
1.  The operator of a well shall upon plugging and

abandonment of the well restore the well site in accordance with
these rules.

2.  For all land included in the well site for which the
surface is federal, Indian, or state ownership, the operator shall
meet the well site restoration requirements of the appropriate
surface management agency.

3.  For all land included in the well site for which the
surface is fee or private ownership, the operator shall meet the
well site restoration requirements of the private landowner or the
minimum well site restoration requirements established by the
division.

4.  Well site restoration on lands with fee or private
ownership shall be completed within one (1) year following the
plugging of a well unless an extension is approved by the
division for just and reasonable cause.

5.  These rules shall not preclude the opportunity for a
private landowner to assume liability for the well as a water well
in accordance with R649-3-24.6.

6.  The operator shall make a reasonable effort to establish
surface use agreements with the owners of land included in the
well site prior to the commencement of the following actions on
fee or private surface:

6.1.  Drilling a new well.
6.2.  Reentering an abandoned well.
6.3.  Assuming operatorship of existing wells.
7.  Upon application to the division to perform any of the

aforementioned and prior to approval of such actions by the
division, the operator shall submit an affidavit to the division
stating whether appropriate surface use agreements have been
established with and approved by the surface landowners of the
well site.

8.  If necessary and upon request by the division, the
operator shall submit a copy of the established surface use
agreements to the division.

9.  If no surface use agreement can be established, the
division shall establish minimum well site restoration

requirements for any well located on fee or private surface for
the purposes of final bond release.

10.  Established surface use agreements may be modified
or terminated at any time by mutual consent of the involved
parties; however, the operator shall notify the division if such is
the case and if a surface use agreement is terminated without a
new agreement established, the division shall establish
minimum well site reclamation requirements.

11.  The operator shall be responsible for meeting the
requirements of any surface use agreement, and it shall be
assumed by the division until notified otherwise that surface use
agreements remain in full force and effect until all the
requirements of the agreement are satisfied or until the
agreement has been terminated by mutual consent of the
involved parties.

12.  The surface use agreement shall stipulate the minimum
well site restoration to be performed by the operator in order to
allow final release of the bond.

13.  The final bond release by the division shall include a
determination by the division whether or not the operator has
met the requirements of an established surface use agreement,
and the division may suspend final bond release until the
operator has completed all the requirements of the surface use
agreement.

14.  The agreement may state requirements for well site
grading, contouring, scarification, reseeding, and abandonment
of any equipment or facilities for which the landowner agrees to
assume liability.

15. The agreement shall not address operations regulated
by the rules and orders of the board such as:

15.1.  Disposal of drilling fluid, produced fluid, or other
fluid waste associated with the drilling and production of the
well.

15.2.  Reclamation or treating of waste crude oil.
15.3.  Any other operation or condition for which the board

has jurisdiction.
16.  If the operator cannot establish surface use agreements

then the operator shall so notify the division.
17.  Within 30 days of the notification or as soon as

weather conditions permit, the division shall conduct an
inspection and evaluation of the well site in order to establish
minimum well site restoration requirements for the purpose of
final bond release.

18.  The operator shall be given notice by the division of
the date and time of the inspection, and if the operator cannot
attend the inspection at the scheduled date and time, the division
may reschedule the inspection to allow the operator to
participate.

19.  The surface landowner, agent or lessee shall be given
notice by the operator of such inspection and may participate in
the inspection; however, if the surface landowner cannot attend
the inspection, the division shall not be required to reschedule
the inspection in order to allow the surface landowner to
participate.

20.  The evaluation shall consider the condition of the land
prior to disturbance, the extent of proposed disturbance, the
degree of difficulty to conduct complete restoration, the
potential for pollution, the requirements for abating pollution,
and the possible land use after plugging and restoration are
completed.

21.  Within 30 days after performing the inspection, the
division shall provide the operator with the results of the
inspection and the evaluation listing the minimum well site
restoration requirements established by the division.

22.  The division shall retain a record of the inspection and
the evaluation, and if necessary and upon written request by an
interested party, the division shall provide a copy of the
minimum well site restoration requirements established by the
division.
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23.  If any person disagrees with the results of the
inspection and the evaluation and desires a reconsideration of
the minimum well site restoration requirements established by
the division, such person may submit a request to the board for
a hearing and order to modify the requirements.

24.  The board, after proper notice and hearing, may issue
an order modifying the minimum well site restoration
requirements established by the division.

25.  The minimum well site restoration requirements
established by the division or by board order shall be considered
part of any permit granted by the division to conduct operations
at a well site, and the inability of the operator to meet such
requirements shall be considered grounds for forfeiture of the
bond.

26.If the minimum well site restoration requirements
suggest to the division that bond coverage for a well should be
increased, the division shall take action as stated in R649-3-1.

R649-3-35.  Wildcat Wells.
1.  For purposes of qualifying for a severance tax

exemption under Section 59-5-102(5)(b), an operator must file
an application with the division for designation of a wildcat
well.

1.1.  The application may be filed prior to drilling the well,
and a tentative determination of the wildcat designation will be
issued at that time.  An application or request for final
designation of wildcat status as appropriate, must be filed at the
time of filing of Form 8, Well Completion or Recompletion
Report and Log.

1.2.  The application shall contain, where applicable, the
following information:

1.2.1.  A plat map showing the location of the well in
relation to producing wells within a one mile radius of the
wellsite.

1.2.2.  A statement concerning the producing formation or
formations in the wildcat well and also the producing formation
or formations of the producing wells in the designated area,
including completion reports and other appropriate data.

1.2.3.  Stratigraphic cross sections through the producing
wells in the designated area and the proposed wildcat well.

1.2.4.  A statement as to whether the well is in a known
geologic structure. However, whether the well is in a known
geologic structure shall not be the sole basis of determining
whether the well is a wildcat.

1.2.5.  Bottomhole pressures, as applicable, in a wildcat
well compared to the wells producing in the designated area
from the same zone.

1.2.6.  Any other information deemed relevant by the
applicant or requested by the division.

2.  Information derived from well logs, including certain
information in completion reports, stratigraphic cross sections,
bottomhole pressure data, and other appropriate data provided
in R649-3-35-1 will be held confidential in accordance with
R649-2-11 at the request of the operator.

3.  The division shall review the submitted information and
advise the operator and the State Tax Commission of its
decision regarding the wildcat well designation as related to
Section 59-5-102(5)(b).

4.  The division is responsible for approval of a request for
designation of a well as a wildcat well. If the operator disagrees
with the decision of the division, the decision maybe appealed
to the board. Appeals of all other tax-related decisions
concerning wildcat wells should be made to the State Tax
Commission.

R649-3-36.  Shut-in and Temporarily Abandoned Wells.
1.  Wells may be initially shut-in or temporarily abandoned

for a period of twelve (12) consecutive months. If a well is to be
shut-in or temporarily abandoned for a period exceeding twelve

(12) consecutive months, the operator shall file a Sundry Notice
providing the following information:

1.1.  Reasons for shut-in or temporarily abandonment of
the well,

1.2.  The length of time the well is expected to be shut-in
or temporarily abandoned, and

1.3.  An explanation and supporting data, for showing the
well has integrity, meaning that the casing, cement, equipment
condition, static fluid level, pressure, existence or absence of
Underground Sources of Drinking Water and other factors do
not make the well a risk to public health and safety or the
environment.

2.  After review the Division will either approve the
continued shut-in or temporarily abandoned status or require
remedial action to be taken to establish and maintain the well's
integrity.

3.  After five (5) years of nonactivity or nonproductivity,
the well shall be plugged in accordance with R649-3-24, unless
approval for extended shut-in time is given by the Division
upon a showing of good cause by the operator.

4.  If after a five (5) year period the well is ordered plugged
by the Division, and the operator does not comply, the operator
shall forfeit the drilling and reclamation bond and the well shall
be properly plugged and abandoned under the direction of the
Division.

R649-3-37.  Enhanced Recovery Project Certification.
1.  In order for incremental production achieved from an

enhanced recovery project to qualify for the severance tax rate
reduction provided under Subsection 59-5-102(7), the operator
on behalf of the producers shall present evidence demonstrating
that the recovery technique or techniques utilized qualify for an
enhanced recovery determination and the Board must certify the
project as an enhanced recovery project.

2.  For enhanced recovery projects certified by the Board
after January 1, 1996:

2.1.  As part of the process of certifying incremental
production that qualifies for a reduction in the severance tax rate
under Subsection 59-5-102(7), the operator shall furnish the
Division:

2.1.1.  An extrapolation (projection) and tabulation of
expected non-enhanced recovery of oil and gas production from
the project.

2.1.2.  The projection shall be for not less than seventy-two
(72) months commencing with the first month following the
project certification by the Board.

2.1.3.  The projection shall be based on production history
of all wells within the project area for not less than twelve (12)
months immediately preceding either certification or
commencement of the project; reservoir and production
characteristics; and the application of generally accepted
petroleum engineering practices.

2.1.4.  The projected production volumes approved by the
division shall serve as the base level production for purposes of
determining the incremental oil and gas production that
qualifies for a reduction in the severance tax rate.

2.2.  The operator shall provide a statement as to all
assumptions made in preparing the projection and any other
information concerning the project that the division may
reasonably require in order to evaluate the operator's projection.

2.3.  An operator's request for incremental production
certification may be approved administratively by the Director
or authorized agent. The Director or authorized agent shall
review the request within 30 days after its receipt and advise the
operator of the decision. If the operator disagrees with the
Director or authorized agent's decision, the operator may request
a hearing before the Board at its next regularly scheduled
hearing. The Director or authorized agent may also refer the
matter to the Board if a decision is in doubt.
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2.4.  Upon approval of a request for incremental production
certification, the Director or authorized agent shall forward a
copy of the certification to the Utah Tax Commission.

R649-3-38.  Surface Owner Protection Act Provisions.
1.  These rules and all subsequent revisions as approved by

the board are developed pursuant to the requirements of the
Surface Owner Protection Act of 2012 in Title 40, Chapter 6.
It is the intent of the board and the division to encourage owners
or operators and surface land owners to enter into surface use
agreements.  Surface use agreements should fairly consider the
respective rights of the owner or operator and the surface land
owner and also comply with the requirements of R649-3-34.

2.  For the purposes of R649-3-38, these definitions are
utilized.

2.1.  "Crops" means any growing vegetative matter used for
an agricultural purpose, including forage for grazing and
domesticated animals.

2.2.  "Oil and gas operations" means to explore for,
develop, or produce oil and gas.

2.3.  "Surface land" means privately owned land overlying
privately owned oil and gas resources, upon which oil and gas
operations are conducted, and owned by a surface land owner.

2.4.  "Surface land owner" means a person who owns, in
fee simple absolute, all or part of the surface land as shown by
the records of the county where the surface land is located.
Surface land owner does not include the surface land owner's
lessee, renter, tenant, or other contractually related person.

2.5.  "Surface land owner's property" means a surface land
owner's surface land, crops on the surface land, and existing
improvements on the surface land.

2.6.  "Surface use agreement" means an agreement between
an owner or operator and a surface land owner addressing the
use and reclamation of surface land owned by the surface land
owner and compensation for damage to the surface land caused
by oil and gas operations that result in loss of the surface land
owner's crops on the surface land, loss of value of existing
improvements owned by the surface land owner on the surface
land, and permanent damage to the surface land.

3.  Oil and gas operations shall be conducted in such
manner as to prevent unreasonable loss of a surface land owner's
crops on surface land, unreasonable loss of value of existing
improvements owned by a surface land owner on surface land,
and unreasonable permanent damage to surface land.

4.  In accordance with Section 40-6-20, an owner or
operator may enter onto surface land under which the owner or
operator holds rights to conduct oil and gas operations and use
the surface land to the extent reasonably necessary to conduct
oil and gas operations and consistent with allowing the surface
land owner the greatest possible use of the surface land owner's
property, to the extent that the surface land owner's use does not
interfere with the owner's or operator's oil and gas operations.

4.1.  Except as is reasonably necessary to conduct oil and
gas operations, an owner or operator shall mitigate the effects of
accessing the surface land owner's surface land, minimize
interference with the surface land owner's use of the surface land
owner's property, and compensate a surface land owner for
unreasonable loss of a surface land owner's crops on the surface
land, unreasonable loss of value to existing improvements
owned by a surface land owner on the surface land, and
unreasonable permanent damage to the surface land.

4.2.  An owner or operator may but is not required to
obtain location or spacing exceptions from the division or board
or utilize directional or horizontal drilling techniques that are
not technologically feasible, economically practicable, or
reasonably available.

5.  In accordance with Section 40-6-21, non-binding
mediation may be requested by a surface land owner and an
owner or operator, by providing written notice to the other

party, if they are unable to agree on the amount of damages for
unreasonable crop loss on the surface land, unreasonable loss of
value to existing improvements owned by the surface land
owner on the surface land, or unreasonable permanent damage
to the surface land.

5.1.  A mediator may be mutually selected by a surface
land owner and an owner or operator from a listing of qualified
mediators maintained by the division and the Utah Department
of Agriculture and Food, which includes the mediators
identified on the Utah State Courts website with "property" or
"real estate" as an area of expertise, or a mediator may be
selected from any other source.

5.2.  The surface land owner and the owner or operator
shall equally share the cost of the mediator's services.

5.3.  The mediation provisions of this subsection do not
prevent or delay an owner or operator from conducting oil and
gas operations in accordance with applicable law.

6.  A surface use bond shall be furnished to the division by
the owner or operator, in accordance with the following
provisions of Subsection R649-3-38-6.

6.1.  A surface use bond does not apply to surface land
where the surface land owner is a party to, or a successor of a
party to:

6.1.1.  A lease of the underlying privately owned oil and
gas;

6.1.2.  A surface use agreement applicable to the surface
land owner's surface land; or

6.1.3.  A contract, waiver, or release addressing an owner's
or operator's use of the surface land owner's surface land.

6.2.  The surface use bond shall be in the amount of $6,000
per well site and shall be conditioned upon the performance by
the owner or operator of the duty to protect a surface land owner
against unreasonable loss of crops on surface land, unreasonable
loss of value of existing improvements, and unreasonable
permanent damage to surface land.

6.3.  The surface use bond shall be furnished to the
division on Form 4S after good faith negotiation and prior to the
approval of the application for permit to drill.  The mediation
process identified in R649-3-38-5 may commence and is
encouraged to be completed.

6.4.  The division may accept a surface use bond in the
form of a cash account as provided in R649-3-1-10.2.1 or a
certificate of deposit as provided in R649-3-1-10.2.3.  Interest
will remain within the account.

6.5.  The division may allow the owner or operator, or a
subsequent owner or operator, to replace an existing surface use
bond with another bond that provides sufficient coverage.

6.6.  The surface use bond shall remain in effect by the
operator until released by the division.

6.7.  The surface use bond shall be payable to the division
for the use and benefit of the surface land owner, subject to the
provisions of these rules.

6.8.  The surface use bond shall be released to the owner or
operator after the division receives sufficient information that:

6.8.1.  A surface use agreement or other contractual
agreement has been reached;

6.8.2.  Final resolution of the judicial appeal process for an
action for unreasonable damages, as defined in R649-3-38-6.2,
has occurred and have been paid; or

6.8.3.  Plugging and abandonment of the well is completed.
6.9.  The division shall make a reasonable effort to contact

the surface land owner prior to the division's release of the
surface use bond.

R649-3-39.  Hydraulic Fracturing.
1.  Chemical disclosure.
1.1.  The amount and type of chemicals used in a hydraulic

fracturing operation shall be reported to www.fracfocus.org
within 60 days of hydraulic fracturing completion for public
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disclosure.
2.  Wellbore integrity.
2.1.  The operator shall comply with R649-3-8, Casing

Program.
1.  The method of cementing casing in the hole shall be by

pump and plug method, displacement method, or other method
approved by the division.

2.  When drilling in wildcat territory or in any field where
high pressures are probable, the conductor and surface strings of
casing must be cemented throughout their lengths, unless
another procedure is authorized or prescribed by the division,
and all subsequent strings of casing must be securely anchored.

3.  In areas where the pressures and formations to be
encountered during drilling are known, sufficient surface casing
shall be run to:

3.1.  Reach a depth below all known or reasonably
estimated, utilizable, domestic, fresh water levels.

3.2.  Prevent blowouts or uncontrolled flows.
4.  The casing program adopted must be planned to protect

any potential oil or gas horizons penetrated during drilling from
infiltration of waters from other sources and to prevent the
migration of oil, gas, or water from one horizon to another.

2.2.  The operator shall comply with R649-3-9, Protection
of Upper Productive Strata.

1.  No well shall be deepened for the purpose of producing
oil or gas from a lower stratum until all upper productive strata
are protected, either permanently by casing and cementing or
temporarily through the use of tubing and packer, to the
satisfaction of the division.

2.  In any well that appears to have defective, poorly
cemented, or corroded casing that will permit or may create
underground waste or may contaminate underground or surface
fresh water, the operator shall proceed with diligence to use the
appropriate method and means to eliminate such hazard of
underground waste or contamination of fresh water. If such
hazard cannot be eliminated, the well shall be properly plugged
and abandoned.

3.  Natural gas that is encountered in substantial quantities
in any section of a drilled hole above the ultimate objective shall
be shut off with reasonable diligence, either by mudding, casing
or other approved method, and shall be confined to its original
source to the satisfaction of the division.

2.3.  The operator shall comply with R649-3-13, Casing
Tests.

1.  In order to determine the integrity of the casing string
set in the well, the operator shall, unless otherwise requested by
the division, perform a pressure test of the casing to the
pressures specified under R649-3- 7.4 before drilling out of any
casing string, suspending drilling operations, or completing the
well.

2.4.  The operator shall comply with R649-3-6, Drilling
Operations.

1.  Drilling operations shall be conducted according to the
drilling program submitted on the original APD and as approved
by the division.  Any change of plans to the original drilling
program shall be submitted to the division by using Form 9,
Sundry Notices and Reports on Wells and shall receive division
approval prior to implementation.  A change of plans necessary
because of emergency conditions may be implemented without
division approval.  The operator shall provide the division with
verbal notice of the emergency change within 24 hours and
written notice within five days.

2.  An operator of a drilling well as designated in R649-2-4
shall comply with reporting requirements as follows:

2.1.  The spudding in of a well shall be reported to the
division within 24 hours.  The report should include the well
name and number, drilling contractor, rig number and type, spud
date and time, the date that continuous drilling will commence,
the name of the person reporting the spud, and a contact

telephone number.
2.2.  The operator shall file Form 6, Entity Action Form

with the division within five working days of spudding in a
well.  The division will assign the well an entity number that
will identify the well on the operator's monthly oil and gas
production and disposition reports.

2.3.  The operator shall notify the division 24 hours in
advance of all testing to be performed on the blowout preventer
equipment on a well.

2.4.  The operator shall submit a monthly status report for
each drilling well on Form 9, Sundry Notices and Reports on
Wells.  The report should include the well depth and a
description of the operations conducted on the well during the
month.  The report shall be submitted no later than the fifth day
of the following calendar month until such time as the well is
completed and the well completion report is filed.

2.5.  The operator shall notify the division 24 hours in
advance of all casing tests performed in accordance with R649-
3-13.

2.6.  The operator shall report to the division all fresh water
sand encountered during drilling on Form 7, Report of Water
Encountered During Drilling.  The report shall be filed with
Form 8, Well Completion or Recompletion Report and Log.

2.5.  The operator shall comply with R649-3-7, Well
Control.

1.  When drilling in wildcat territory, the owner or operator
shall take all reasonably necessary precautions for keeping the
well under control at all times and shall provide, at the time the
well is started, proper high pressure fittings and equipment.  All
pressure control equipment shall be maintained in good working
condition at all times.

2.  In all proved areas, the use of blowout prevention
equipment "BOPE" shall be in accordance with the established
and approved practice in the area.  All pressure control
equipment shall be maintained in good working condition at all
times.

3.  Upon installation, all ram type BOPE and related
equipment, including casing, shall be tested to the lesser of the
full manufacturer's working pressure rating of the equipment,
70% of the minimum internal yield pressure of any casing
subject to test, or one psi/ft of the last casing string depth.
Annular type BOPE are to be tested in conformance with the
manufacturer's published recommendations.  The operator shall
maintain records of such testing until the well is completed and
will submit copies of such tests to the division if required.

4.  In addition to the initial pressure tests, ram and annular
type preventers shall be checked for physical operation each
trip.  All BOPE components, with the exception of an annular
type blowout preventer, shall be tested monthly to the lesser of
50% of the manufacturer's rated pressure of the BOPE, the
maximum anticipated pressure to be contained at the surface,
one psi/ft of the last casing string depth, or 70% of the minimum
internal yield pressure of any casing subject to test.

5.  If a pressure seal in the assembly is disassembled, a test
of that seal shall be conducted prior to the resumption of any
drilling operation.  A shell test of the affected seal shall be
adequate.  If the affected seal is integral with the BOP stack,
either pipe or blind ram, necessitating a test plug to be set in
order to test the seal, the division may grant approval to proceed
without testing the seal if necessary for prudent operations.

6.  All tests of BOPE shall be noted on the driller's log,
IADC report book, or equivalent and shall be available for
examination by the director or an authorized agent during
routine inspections.

7.  BOPE used in possible or probable hydrogen sulfide or
sour gas formations shall be suitable for use in such areas.

2.6.  The operator shall comply with R649-3-23, Well
Workover and Recompletion.

1.  Requests for approval of a notice of intention to
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perform a workover or recompletion shall be filed by an
operator with the division on Form 9, Sundry Notices and
Reports on Wells, or if the operation includes substantial
redrilling, deepening, or plugging back of an existing well, on
Form 3, Application for Permit to Drill, Deepen or Plug Back.

2.  The division shall review the proposed workover or
recompletion for conformance with the Oil and Gas
Conservation General Rules and advise the operator of its
decision and any necessary conditions of approval.

3.  Recompletions shall be conducted in a manner to
protect the original completion interval(s) and any other known
productive intervals.

4.  The same tests and reports are required for any well
recompletion as are required following an original well
completion.

5.  The applicant shall file a subsequent report of workover
on Form 9, Sundry Notices and Reports, or a subsequent report
of recompletion on Form 8, Well Completion or Recompletion
Report and Log, within 30 days after completing the workover
or recompletion operations.

3.  Management of flowback water and surface protection.
3.1.  The operator shall comply with R649-3-15, Pollution

and Surface Damage Control.
1.  The operator shall take all reasonable precautions to

avoid polluting lands, streams, reservoirs, natural drainage ways,
and underground water.

1.1.  The owner or operator shall carry on all operations
and maintain the property at all times in a safe and workmanlike
manner having due regard for the preservation and conservation
of the property and for the health and safety of employees and
people residing in close proximity to those operations.

1.2.  At a minimum, the owner or operator shall:
1.2.1.  Take reasonable steps to prevent and shall remove

accumulations of oil or other materials deemed to be fire hazards
from the vicinity of well locations, lease tanks and pits.

1.2.2.  Remove from the property or store in an orderly
manner, all scrap or other materials not in use.

1.2.3.  Provide secure workmanlike storage for chemical
containers, barrels, solvents, hydraulic fluid, and other non-
exempt materials.

1.2.4.  Maintain tanks in a workmanlike manner that will
preclude leakage and provide for all applicable safety measures,
and construct berms of sufficient height and width to contain the
quantity of the largest tank at the storage facility.

1.2.4.1.  The use of crude or produced water storage tanks
without tops is strictly prohibited except during well testing
operations.

1.2.5.  Catch leaks and drips, contain spills, and cleanup
promptly.

1.2.6.  Waste reduction and recycling should be practiced
in order to help reduce disposal volumes.

1.2.7.  Produced water, tank bottoms and other
miscellaneous waste should be disposed of in a manner that is
in compliance with these rules and other state, federal, or local
regulations or ordinances.

1.2.8.  In general, good housekeeping practices should be
used.

3.2.  The operator shall comply with R649-3-16, Reserve
Pits and Other On-site Pits.

1.  Small onsite oil field pits including, but not limited to,
reserve pits, emergency pits, workover and completion pits,
storage pits, pipeline drip pits, and sumps shall be located and
constructed in such a manner as to contain fluids and not cause
pollution of waters and soils.  They shall be located and
constructed according to the Division guidelines for onsite pits.
See Ranking Criteria for Reserve and Onsite Pit Liner
Requirements, on the Oil, Gas and Mining web page.

2.  Reserve pit location and construction requirements
including liner requirements will be discussed at the predrill site

evaluation.  Special stipulations concerning the reserve pit will
be included as part of the Division's approval to drill.

3.  Following drilling and completion of the well the
reserve pit shall be closed within one year, unless permission is
granted by the Division for a longer period.

4.  Pit contents shall meet the Division's Cleanup Levels
(guidance document for numeric clean-up levels) or background
levels prior to burial.

5.  The contents may require treatment to reduce mobility
and/or toxicity in order to meet cleanup levels.

6.  The alternative to meeting cleanup levels would be
transporting of material to an appropriate disposal facility.

3.3.  The operator shall comply with R649-9-2, General
Waste Management.

1.  Wastes addressed by these rules are E and P Wastes that
are exempt from the RCRA hazardous waste management
requirements.

1.1.  Before using a commercial disposal facility the
operator may contact the Division to verify the status of the
facility.  The Division regularly updates this information on the
Division of Oil, Gas and Mining web site.

1.2.  Each site and/or facility used for disposal must be
permitted and in good standing with the division.

2.  Reduction of the amount of material generated that must
be disposed of is the preferred practice.

2.1.  Recycling should be used whenever possible and
practical.

2.2.  In general, good housekeeping practices shall be used.
2.3.  Operators shall catch leaks, drips, contain spills, and

cleanup promptly.
3.  The method of disposal used shall be compatible with

the waste that is the subject of disposal.
3.1.  RCRA exempt waste shall not be mixed with

nonexempt waste.
4.  Every operator shall file an Annual Waste Management

Plan by January 15 of each year to account for the proper
disposition of produced water and other E and P Wastes.

4.1.  If changes are made to the plan during the year, then
the operator shall notify the division in writing of this change.

4.2.  This plan will include the type and estimated annual
volume of wastes that will be or have been generated.

4.3.  The disposal facilities private or to be used for
disposal,

4.4.  The description of any waste reduction or
minimization procedures.

4.5.  Any onsite disposal/treatment methods or programs to
be implemented by the operator.

3.4.  The operator shall comply with R649-5-1,
Requirements for Injection of Fluids Into Reservoirs.

1.  Operations to increase ultimate recovery, such as
cycling of gas, the maintenance of pressure, the introduction of
gas, water or other substances into a reservoir for the purpose of
secondary or other enhanced recovery or for storage and the
injection of water into any formation for the purpose of water
disposal shall be permitted only by order of the board after
notice and hearing.

2.  A petition for authority for the injection of gas,
liquefied petroleum gas, air, water, or any other medium into
any formation for any reason, including but not necessarily
limited to the establishment of or the expansion of waterflood
projects, enhanced recovery projects, and pressure maintenance
projects shall contain:

2.1.  The name and address of the operator of the project.
2.2.  A plat showing the area involved and identifying all

wells, including all proposed injection wells, in the project area
and within one-half mile radius of the project area.

2.3.  A full description of the particular operation for which
approval is requested.

2.4.  A description of the pools from which the identified
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wells are producing or have produced.
2.5.  The names, description and depth of the pool or pools

to be affected.
2.6.  A copy of a log of a representative well completed in

the pool.
2.7.  A statement as to the type of fluid to be used for

injection, its source and the estimated amounts to be injected
daily.

2.8.  A list of all operators or owners and surface owners
within a one-half mile radius of the proposed project.

2.9.  An affidavit certifying that said operators or owners
and surface owners within a one-half mile radius have been
provided a copy of the petition for injection.

2.10.  Any additional information the board may determine
is necessary to adequately review the petition.

3.  Applications as required by R649-5-2 for injection wells
that are located within the project area, may be submitted for
board consideration and approval with the request for
authorization of the recovery project.

4.  Established recovery projects may be expanded and
additional wells placed on injection only upon authority from
the board after notice and hearing or by administrative approval.

5.  If the proposed injection interval can be classified as an
USDW, approval of the project is subject to the requirements of
R649-5-4.

3.5.  The operator shall comply with R649-5-2,
Requirements for Class II Injection Wells Including Water
Disposal, Storage and Enhanced Recovery Wells.

1.  Injection wells shall be completed, equipped, operated,
and maintained in a manner that will prevent pollution and
damage to any USDW, or other resources and will confine
injected fluids to the interval approved.

2.  The application for an injection well shall include a
properly completed UIC Form 1 and the following:

2.1.  A plat showing the location of the injection well, all
abandoned or active wells within a one- half mile radius of the
proposed well, and the surface owner and the operator of any
lands or producing leases, respectively, within a one-half mile
radius of the proposed injection well.

2.2.  Copies of electrical or radioactive logs, including
gamma ray logs, for the proposed well run prior to the
installation of casing and indicating resistivity, spontaneous
potential, caliper, and porosity.

2.3.  A copy of a cement bond or comparable log run for
the proposed injection well after casing was set and cemented.

2.4.  Copies of logs already on file with the division should
be referenced, but need not be refiled.

2.5.  A description of the casing or proposed casing
program of the injection well and of the proposed method for
testing the casing before use of the well.

2.6.  A statement as to the type of fluid to be used for
injection, its source and estimated amounts to be injected daily.

2.7.  Standard laboratory analyses of:
2.7.1.  The fluid to be injected,
2.7.2.  The fluid in the formation into which the fluid is

being injected, and
2.7.3.  The compatibility of the fluids.
2.8.  The proposed average and maximum injection

pressures.
2.9.  Evidence and data to support a finding that the

proposed injection well will not initiate fractures through the
overlying strata or a confining interval that could enable the
injected fluid or formation fluid to enter any fresh water strata.

2.10.  Appropriate geological data on the injection interval
with confining beds clearly labeled,

2.10.1.  Nearby Underground Sources of Drinking Water,
including the geologic formation name,

2.10.2.  Lithologic descriptions, thicknesses, depths, water
quality, and lateral extent;

2.10.3.  Information relative to geologic structure near the
proposed well that may effect the conveyance and/or storage of
the injected fluids.

2.11.  A review of the mechanical condition of each well
within a one-half mile radius of the proposed injection well to
assure that no conduit exists that could enable fluids to migrate
up or down the wellbore and enter improper intervals.

2.12.  An affidavit certifying that a copy of the application
has been provided to all operators, owners, and surface owners
within a one-half mile radius of the proposed injection well.

2.13.  Any other additional information that the board or
division may determine is necessary to adequately review the
application.

3.  Applications for injection wells that are within a
recovery project area will be considered for approval:

3.1.  Pursuant to R649-5-1-3.
3.2.  Subsequent to board approval of a recovery project

pursuant to R649-5-1-1.
4.  Approval of an injection well is subject to the

requirements of R649-5-4, if the proposed injection interval can
be classified as an USDW.

5.  In addition to the requirements of this section, the
provisions of R649-3-1, R649-3-4, R649-3-24, R649-3-32, and
R649-8-1 and R649-10 shall apply to all Class II injection
wells.

3.6.  The operator shall comply with R649-5-3, Noticing
and Approval of Injection Wells.

1.  Applications for injection wells submitted pursuant to
R649-5-1-3 shall be noticed in conformance with the procedural
rules of the board as part of the hearing for the recovery project.
Any person desiring to object to approval of such an application
for an injection well shall file the objection in conformance with
the procedural rules of the board.

2.  The receipt of a complete and technically adequate
application, other than an application submitted pursuant to
R649-5-3-1, shall be considered as a request for agency action
by the Division and shall be published in a daily newspaper of
general circulation in the city and county of Salt Lake and in a
newspaper of general circulation in the county where the
proposed well is located.  A copy of the notice of agency action
shall also be sent to all parties including government agencies.
The notice of agency action shall contain at least the following
information:

2.1.  The applicant's name, business address, and telephone
number.

2.2.  The location of the proposed well.
2.3.  A description of proposed operation.
3.  If no written objection to the application for

administrative approval of an injection well is received by the
division within 15 days after publication of the notice of agency
action, or an aquifer exemption is not required in accordance
with R649-5-4, and a board hearing is not otherwise required,
the application may be considered and approved
administratively.

4.  If a written objection to an application for
administrative approval of an injection well is received by the
division within 15 days after publication of the notice of
application, or if a hearing is required by these rules or deemed
advisable by the director, the application shall be set for notice
and hearing by the board.

5.  The director shall have the authority to grant an
exception to the hearing requirements of R649-5- 1.1 for
conversion to injection of additional wells that constitute a
modification or expansion of an authorized project provided that
any such well is necessary to develop or maintain thorough and
efficient recovery operations for any authorized project and
provided that no objection is received pursuant to R649-5-3-3.

6.  The director shall have authority to grant an exception
to the hearing requirements of R649-5-1-1 for water disposal
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wells provided disposal is into a formation or interval that is not
currently nor anticipated to be an underground source of
drinking water and provided that no objection is received
pursuant to R649-5-3-3.

3.7.  The operator shall comply with R649-5-4, Aquifer
Exemption.

1.  The board may, after notice and hearing and subject to
the EPA approval, authorize the exemption of certain aquifers
from classification as an USDW based upon the following
findings:

1.1.  The aquifer does not currently serve as a source of
drinking water.

1.2.  The aquifer cannot now and will not in the future
serve as a source of drinking water for any of the following
reasons:

1.2.1.  The aquifer is mineral, hydrocarbon or geothermal
energy producing, or it can be demonstrated by the applicant as
part of a permit application for a Class II well operation, to
contain minerals or hydrocarbons that, considering their
quantity and location, are expected to be commercially
producible.

1.2.2.  The aquifer is situated at a depth or location that
makes recovery of water for drinking water purposes
economically or technologically impractical.

1.2.3.  The aquifer is contaminated to the extent that it
would be economically or technologically impractical to render
water from the aquifer fit for human consumption.

1.2.4.  The aquifer is located above a Class III well mining
area subject to subsidence or catastrophic collapse.

1.3.  The total dissolved solids content of the water from
the aquifer is more than 3,000 and less than 10,000 mg/l, and
the aquifer is not reasonably expected to be used as a source of
fresh or potable water.

2.  Interested parties desiring to have an aquifer exempted
from classification as a USDW, shall submit to the division an
application that includes sufficient data to justify the proposal.
The division shall consider the application and if appropriate,
will advise the applicant to submit a request to the board for an
aquifer exemption.

3.8.  The operator shall comply with R649-5-5, Testing and
Monitoring of Injection Wells.

1.  Before operating a new injection well, the casing shall
be tested to a pressure not less than the maximum authorized
injection pressure, or to a pressure of 300 psi, whichever is
greater.

2.  Before operating an existing well newly converted to an
injection well, the casing outside the tubing shall be tested to a
pressure not less than the maximum authorized injection
pressure, or to a pressure of 1,000 psi, whichever is lesser,
provided that each well shall be tested to a minimum pressure of
300 psi.

3.  In order to demonstrate continuing mechanical integrity
after commencement of injection operations, all injection wells
shall be pressure tested or monitored as follows:

3.1.  Pressure Test. The casing-tubing annulus above the
packer shall be pressure tested not less than once each five years
to a pressure equal to the maximum authorized injection
pressure or to a pressure of 1,000 psi, whichever is lesser,
provided that no test pressure shall be less than 300 psi.  A
report documenting the test results shall be submitted to the
division.

3.2.  Monitoring. If approved by the director, and in lieu of
the pressure testing requirement, the operator may monitor the
pressure of the casing-tubing annulus monthly during actual
injection operations and report the results to the division.

3.3.  Other test procedures or devices such as tracer
surveys, temperature logs or noise logs may be required by the
division on a case-by-case basis.

3.4.  The operator shall sample and analyze the fluids

injected in each disposal well or enhanced recovery project at
sufficiently frequent time intervals to yield data representative
of fluid characteristics, and no less frequently than every year.

3.5.  The operator shall submit a copy of the fluid analysis
to the division with the Annual Fluid Injection Report, UIC
Form 4.

3.9.  The operator shall comply with R649-5-6, Duration
of Approval for Injection Wells.

1.  Approvals or orders authorizing injection wells shall be
valid for the life of the well, unless revoked by the board for just
cause, after notice and hearing.

2.  An approval may be administratively amended if:
2.1.  There is a substantial change of conditions in the

injection well operation.
2.2.  There are substantial changes to the information

originally furnished.
2.3.  Information as to the permitted operation indicates

that an USDW is no longer being protected.

KEY:  oil and gas law
January 23, 2013 40-6-1 et seq.
Notice of Continuation February 3, 2012 40-6-5

40-6-20
40-6-21
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R657.  Natural Resources, Wildlife Resources.
R657-13.  Taking Fish and Crayfish.
R657-13-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19 of
the Utah Code, the Wildlife Board has established this rule for
taking fish and crayfish.

(2)  Specific dates, areas, methods of take, requirements
and other administrative details which may change annually and
are pertinent are published in the proclamation of the Wildlife
Board for taking fish and crayfish.

R657-13-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Aggregate" means the combined total of two or more

species of fish or two or more size classes of fish which are
covered by a limit distinction.

(b)  "Angling" means fishing with a rod, pole, tipup,
handline, or trollboard that has a single line with legal hooks,
baits, or lures attached to it, and is held in the hands of, or
within sight (not to exceed 100 feet) of, the person fishing.

(c)(i)  "Artificial fly" means a fly made by the method
known as fly tying.

(ii)  "Artificial fly" does not mean a weighted jig, lure,
spinner, attractor blade, or bait.

(d)  "Artificial lure" means a device made of rubber, wood,
metal, glass, fiber, feathers, hair, or plastic with a hook or hooks
attached.  Artificial lures, including artificial flies, do not
include fish eggs or other chemically treated or processed
natural baits or any natural or human-made food, or any lures
that have been treated with a natural or artificial fish attractant
or feeding stimulant.

(e)  "Bag limit" means the maximum limit, in number or
amount, of protected wildlife that one person may legally take
during one day.

(f) "Bait" means a digestible substance, including worms,
cheese, salmon eggs, marshmallows, or manufactured baits
including human-made items that are chemically treated with
food stuffs, chemical fish attractants or feeding stimulants.

(g) "Camp" means, for the purposes of this rule, any place
providing temporary overnight accommodation for anglers
including a camper, campground, tent, trailer, cabin, houseboat,
boat, or hotel.

(h) "Chumming" means dislodging or depositing in the
water any substance not attached to a hook, line, or trap, which
may attract fish.

(i) "Commercially prepared and chemically treated baitfish"
means any fish species or fish parts which have been processed
using a chemical or physical preservation technique other than
freezing including irradiation, salting, cooking, or oiling and are
marketed, sold or traded for financial gain as bait.

(j) "Dipnet" means a small bag net with a handle that is
used to scoop fish or crayfish from the water.

(k) "Filleting" means the processing of fish for human
consumption typically done by cutting away flesh from bones,
skin, and body.

(l)  "Fishing contest" means any organized event or
gathering where anglers are awarded prizes, points or money for
their catch.

(m)  "Float tube" means an inflatable floating device less
than 48 inches in any dimension, capable of supporting one
person.

(n)  "Free Shafting" means to release a pointed shaft that is
not tethered or attached by physical means to the diver in an
attempt to take fish while engaged in underwater spearfishing.

(o) "Gaff" means a spear or hook, with or without a handle,
used for holding or lifting fish.

(p)  "Game fish" means Bonneville cisco; bluegill;
bullhead; channel catfish; crappie; green sunfish; largemouth

bass; northern pike; Sacramento perch; smallmouth bass; striped
bass, trout (rainbow, albino, cutthroat, brown, golden, brook,
lake/mackinaw, kokanee salmon, and grayling or any hybrid of
the foregoing); tiger muskellunge; walleye; white bass;
whitefish; wiper; and yellow perch.

(q)  "Handline" means a piece of line held in the hand and
not attached to a pole used for taking fish or crayfish.

(r)  "Immediately Released" means that the fish should be
quickly unhooked and released back into the water where
caught.  Fish that must be immediately released cannot be held
on a stringer, or in a live well or any other container or
restraining device.

(s)  "Lake" means the standing water level existing at any
time within a lake basin.  Unless posted otherwise, a stream
flowing inside or within the high water mark is not considered
part of the lake.

(t)  "Length measurement" means the greatest length
between the tip of the head or snout and the tip of the caudal
(tail) fin when the fin rays are squeezed together.  Measurement
is taken in a straight line and not over the curve of the body.

(u) "Liftnet" means a small net that is drawn vertically
through the water column to take fish or crayfish.

(v)  "Motor" means an electric or internal combustion
engine.

(w)  "Nongame fish" means species of fish not listed as
game fish.

(x)  "Possession limit" means, for purposes of this rule
only, one bag limit, including fish at home, in a cooler, camper,
tent, freezer, livewell or any other place of storage.

(y)  "Protected aquatic wildlife" means, for purposes of this
rule only, all species of fish, crustaceans, or amphibians.

(z)  "Reservoir" means the standing water level existing at
any time within a reservoir basin.  Unless posted otherwise, a
stream flowing inside or within the high water mark is not
considered part of the reservoir.

(aa)  "Second pole" means fishing with one additional rod,
pole, tipup, handline, or trollboard that has a single line with
legal hooks, bait, or lures attached to it and is held in the hands
of, or within sight of the person fishing.

(bb) "Seine" means a small mesh net with a weighted line
on the bottom and float line on the top that is drawn through the
water.  This type of net is used to enclose fish when its ends are
brought together.

(cc)  "Setline" means a line anchored to a non-moving
object and not attached to a fishing pole.

(dd)  "Single hook" means a hook or multiple hooks having
a common shank.

(ee)  "Snagging" or "gaffing" means to take a fish in a
manner that the fish does not take the hook voluntarily into its
mouth.

(ff) "Spear" means a long-shafted, sharply pointed, hand
held instrument with or without barbs used to spear fish from
above the surface of the water.

(gg) "Spearfishing (underwater)" means fishing by a person
swimming, snorkeling, or diving and using a mechanical device
held in the hand, which uses a rubber band, spring, pneumatic
power, or other devise to propel a pointed shaft to take fish from
under the surface of the water.

(hh)  "Tributary" means a stream flowing into a larger
stream, lake, or reservoir.

(ii)(i)  "Trout" means species of the family Salmonidae,
including rainbow, albino, cutthroat, brown, golden, brook,
tiger, lake (mackinaw), splake, kokanee salmon, and grayling or
any hybrid of the foregoing.

(ii)  "Trout" does not include whitefish or Bonneville cisco.

R657-13-3.  Fishing License Requirements and Free Fishing
Day.

(1)  A license is not required on free fishing day, a
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Saturday in June, annually.  All other laws and rules apply.
(2)  A person 12 years of age or older shall purchase a

fishing license before engaging in any regulated fishing activity
pursuant to Section 23-19-18.

(3)  A person under 12 years of age may fish without a
license and take a full bag and possession limit.

R657-13-4.  Fishing Contests.
(1)  All fishing contests shall be held pursuant to R657-58

Fishing Contests and Clinics.

R657-13-5.  Interstate Waters And Reciprocal Fishing
Permits.

(1)  Bear Lake
(a)  The holder of a valid Utah or Idaho fishing or

combination license may fish within both the Utah and Idaho
boundaries of Bear Lake with one fishing pole.  With the
purchase of a valid Utah fishing or combination license and a
Utah second pole permit, or a valid Idaho fishing or
combination license and an Idaho two-pole permit, an angler
may fish with two poles anywhere on Bear Lake that is open to
fishing.  A second pole or two-pole permit must be purchased
from the state of original license purchase.

(b)  Only one bag limit may be taken and held in
possession even if licensed in both states.

(2)  Reciprocal Fishing Permits
(a)  The purchase of a reciprocal fishing permit allows a

person to fish across state boundaries of interstate waters.
(b)  Reciprocal fishing permits are offered for Lake Powell

and Flaming Gorge Reservoir (See Subsections (3) and (4).)
(c)  Utah residents may obtain reciprocal fishing permits by

contacting the state of Arizona for Lake Powell and the state of
Wyoming for Flaming Gorge.

(d)  Nonresidents may obtain reciprocal fishing permits
through the division's web site, from online license agents and
division offices.

(e)  The reciprocal fishing permit must be:
(i)  used in conjunction with a valid unexpired fishing or

combination license from a reciprocating state; and
(ii)  signed by the holder as the holder's name appears on

the valid unexpired fishing or combination license from the
reciprocating state.

(f)  Reciprocal fishing permits are valid for 365 days from
the date of purchase.

(g)  Anglers are subject to the laws and rules of the state in
which they are fishing.

(h)  Only one bag limit may be taken and held in
possession even if licensed in both states.

(3)  Lake Powell Reservoir
(a)  Any person qualifying as an Arizona resident and

having in their possession a valid resident Arizona fishing
license and a Utah reciprocal fishing permit for Lake Powell can
fish within the Utah boundaries of Lake Powell.

(b)  Any person who is not a resident of Utah or Arizona
must purchase the appropriate nonresident licenses for Utah and
Arizona to fish both sides of Lake Powell.

(c)  Only Utah and Arizona residents are allowed to
purchase reciprocal permits to fish both sides of Lake Powell.

(4)  Flaming Gorge Reservoir
Any person possessing a valid Wyoming fishing license

and a Utah reciprocal fishing permit for Flaming Gorge is
permitted to fish within the Utah waters of Flaming Gorge
Reservoir.

R657-13-6.  Angling.
(1)  While angling, the angler shall be within sight (not to

exceed 100 feet) of the equipment being used at all times, except
setlines.

(2)  Angling with more than one line is unlawful, except:

(a) when using a valid second pole permit in conjunction
with an unexpired Utah one day, seven day or annual fishing or
combination license;

(b) while fishing for crayfish without the use of fish hooks;
(c) while fishing through the ice at Flaming Gorge

Reservoir.  A second pole permit is not required when fishing
through the ice at Flaming Gorge Reservoir, or when fishing for
crayfish with lines without hooks.

(3)  No artificial lure may have more than three hooks.
(4)  No line may have attached to it more than three baited

hooks, three artificial flies, or three artificial lures, except for a
setline.

(5)  When angling through the ice, the hole may not exceed
12 inches across at the widest point, except at Bear Lake,
Flaming Gorge Reservoir, and Fish Lake where specific
limitations apply.

R657-13-7.  Fishing With More than One Pole (Second Pole
Permits).

(1)  A person may use a second pole to take fish on all
waters open to fishing provided they have an unexpired fishing
or combination license and a valid second pole permit, except
as provided in Subsection (5) below.

(2)(a)  A second pole permit may be obtained through the
division's web site, from license agents and division offices.

(b)(i)  A second pole permit is a 365 day permit valid only
when used in conjunction with an unexpired Utah one day,
seven day or annual fishing or combination license.

(ii) A second pole permit does not allow an angler to take
more than one daily bag or possession limit.

(3)  Anglers under 12 years of age must purchase a valid
fishing or combination license and second pole permit in order
to use a second pole.

(4)  A second pole permit shall only be used by the person
to whom the second pole permit was issued.

(5)  A person may use up to six lines without a second pole
permit when fishing at Flaming Gorge Reservoir through the
ice.  When using more than two lines at Flaming Gorge
Reservoir, the angler's name shall be attached to each line, pole,
or tip-up, and the angler shall check only their lines.

R657-13-8.  Setline Fishing.
(1)  A person may use a setline to take fish only in the Bear

River proper downstream from the Idaho state line, including
Cutler Reservoir and outlet canals; Little Bear River below
Valley View Highway (SR-30); Malad River; and Utah Lake.

(2)(a)  Angling with one pole is permitted while setline
fishing, except as provided in Subsection (b).

(b)  A person who obtains a second pole permit may fish
with two poles while setline fishing.

(3)  No more than one setline per angler may be used and
it may not contain more than 15 hooks.

(4)(a)  A setline permit may be obtained through the
division's web site, from license agents and division offices.

(b)  A setline permit is required in addition to a valid Utah
one day, seven day or annual fishing or combination license.

(c)  A setline permit is a 365 day permit valid only when
used in conjunction with an unexpired Utah one day, seven day
or annual fishing or combination license.

(5)  When fishing with a setline, the angler shall be within
100 yards of the surface or bank of the water being fished.

(6)  A setline shall have one end attached to a nonmoving
object, not attached to a fishing pole, and shall have attached a
legible tag with the name, address, and setline permit number of
the angler.

(7)  Anglers under 12 years of age must purchase a valid
Utah one day, seven day or annual fishing or combination
license and setline permit in order to use a setline.
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R657-13-9.  Underwater Spearfishing.
(1)  Underwater spearfishing is permitted from official

sunrise to official sunset only, except as provided in Subsection
(6).

(2)  Use of artificial light is unlawful while engaged in
underwater spearfishing, except as provided in Subsection (6).

(3)  Free shafting is prohibited while engaged in
underwater spearfishing.

(4)  Causey Reservoir, Deer Creek Reservoir, Flaming
Gorge Reservoir, Jordanelle Reservoir, Ken's Lake, Lake
Powell, Lost Creek Reservoir, Pineview Reservoir (with the
exception of tiger muskie), Red Fleet Reservoir, Steinaker
Reservoir, Starvation Reservoir, Willard Bay Reservoir and
Yuba Reservoir are open to taking game and nongame fish by
means of underwater spearfishing from 6:00 a.m. on the first
Saturday of June through November 30, except as specified in
subsections 5 and 6 below.  Fish Lake is open to taking game
and nongame fish by means of underwater spearfishing from
6:00 a.m. on the first Saturday of June through September 15.

(5)  Lake Powell is open to taking carp and striped bass by
means of underwater spearfishing from January 1 through
December 31.

(6)  Flaming Gorge is open to taking burbot by means of
underwater spearfishing from January 1 through December 31,
24 hours each day.  Artificial light is permitted while engaged
in underwater spearfishing for burbot at Flaming gorge.
Artificial light may not be used at other waters nor may it be
used when pursuing other fish species in Flaming Gorge.  No
other species of fish may be taken with underwater spearfishing
techniques at Flaming Gorge between official sunset and official
sunrise.

(7)  The bag and possession limit for underwater
spearfishing is the same as the bag and possession limit applied
to anglers using other techniques in the waters listed in
Subsection (4) above and as identified in the annual Utah
Fishing Proclamation issued by the Utah Wildlife Board.

(8)  Nongame fish may be taken by underwater spearfishing
only in the waters listed in Subsection (4) above and as provided
in Section R657-13-14.

(9)  The waters listed above in subsection 4 are the only
waters open to underwater spearfishing except that carp may be
taken by means of underwater spearfishing from any water open
to angling during the open angling season set for a given body
of water.

R657-13-10.  Dipnetting.
(1)  Hand-held dipnets may be used to land game fish

legally taken by angling. However, they may not be used as a
primary method to take game fish from Utah waters except at
Bear Lake where they are permitted for Bonneville Cisco.

(2)  The opening of the dipnet may not exceed 18 inches.
(3)  When dipnetting through the ice, the size of the hole is

unrestricted.
(4)  Hand held dipnets may also be used to take crayfish

and nongame fish, except prohibited fish.

R657-13-11.  Restrictions on Taking Fish and Crayfish.
(1)  Artificial light is permitted while angling, except when

underwater spearfishing.  However artificial light is permitted
while underwater spearfishing for burbot in Flaming Gorge or
while bow fishing for carp statewide.

(2)  A person may not obstruct a waterway, use a chemical,
explosive, electricity, poison, crossbow, firearm, pellet gun, or
archery equipment to take fish or crayfish, except as provided in
Subsection R657-13-14(1)(c) and Section R657-13-20.

(3)  A person may not take protected aquatic wildlife by
snagging or gaffing, except at Lake Powell where a gaff may be
used to land striped bass.  It is unlawful to possess a gaff at
waters, except at Lake Powell.

(4)  Chumming is prohibited on all waters, except as
provided in Section R657-13-20.

(5)  The use of a float tube or a boat, with or without a
motor, to take protected aquatic wildlife is permitted on many
public waters. However, boaters should be aware that other
agencies may have additional restrictions on the use of float
tubes, boats, or boats with motors on some waters.

(6)  Nongame fish and crayfish may be taken only as
provided in Sections R657-13-14 and R657-13-15.

R657-13-12.  Bait.
(1)  Use or possession of corn, hominy, or live baitfish

while fishing is unlawful.
(2)  Use or possession of tiger salamanders (live or dead)

while fishing is unlawful.
(3)  Use or possession of any bait while fishing on waters

designated artificial fly and lure only is unlawful.
(4)  Use or possession of artificial baits which are

commercially imbedded or covered with fish or fish parts while
fishing is unlawful.

(5)  Use or possession of bait in the form of fresh or frozen
fish or fish parts while fishing is unlawful, except as provided
below and in Subsections (7) and (8).

(a)  Dead Bonneville cisco may be used as bait only in
Bear Lake.

(b)  Dead yellow perch may be used as bait only in:  Deer
Creek, Echo, Fish Lake, Gunnison, Hyrum, Johnson, Jordanelle,
Mantua, Mill Meadow, Newton, Pineview, Rockport,
Starvation, Utah Lake, Willard Bay and Yuba reservoirs.

(c)  Dead white bass may be used as bait only in Utah Lake
and the Jordan River.

(d)  Dead shad, from Lake Powell, may be used as bait only
in Lake Powell.  Dead shad must not be removed from the Glen
Canyon National Recreation Area.

(e)  Dead fresh or frozen salt water species including
sardines and anchovies may be used as bait in any water where
bait is permitted.

(f)  Dead mountain sucker, white sucker, Utah sucker,
redside shiner, speckled dace, mottled sculpin, fat head minnow,
Utah chub, and common carp may be used as bait in any water
where bait is permitted.

(6)  Commercially prepared and chemically treated baitfish
or their parts may be used as bait in any water where bait is
permitted.

(7)  The eggs of any species of fish caught in Utah, except
prohibited fish, may be used in any water where bait is
permitted.  However, eggs may not be taken or used from fish
that are being released.

(8)  Use of live crayfish for bait is legal only on the water
where the crayfish is captured.  It is unlawful to transport live
crayfish away from the water where captured.

(9)  Manufactured, human-made items that may not be
digestible, that are chemically treated with food stuffs, chemical
fish attractants, or feeding stimulants may not be used on waters
where bait is prohibited.

(10)  On any water declared infested by the Wildlife Board
with an aquatic invasive species, or that is subject to a closure
order or control plan under R657-60, it shall be unlawful to
transport any species of baitfish (live or dead) from the infested
water for use as bait in any other water of the State.  Baitfish are
defined as those species listed in sections (5)(b),(5)(c),(5)(f) and
(8).

R657-13-13.  Prohibited Fish.
(1)  The following species of fish are classified as

prohibited and may not be taken or held in possession:
(a)  Bonytail (Gila elegans);
(b)  Bluehead sucker (Catostomus discobolus);
(c)  Colorado pikeminnow (Ptychocheilus lucius);
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(d)  Flannelmouth sucker (Catostomus latipinnis);
(e)  Gizzard shad (Dorosoma cepedianum), except at Lake

Powell;
(f)  Grass carp (Ctenopharyngodon idella);
(g)  Humpback chub (Gila cypha);
(h)  June sucker (Chasmistes liorus);
(i)  Least chub (Iotichthys phlegethontis);
(j)  Leatherside chub (Snyderichthys copei);
(k)  Razorback sucker (Xyrauchen texanus);
(l)  Roundtail chub (Gila robusta);
(m)  Virgin River chub (Gila seminuda);
(n)  Virgin spinedace (Lepidomeda mollispinis); and
(o)  Woundfin (Plagopterus argentissimus).
(2)  Any of these species taken while attempting to take

other legal species shall be immediately released.

R657-13-14.  Taking Nongame Fish.
(1)(a)  Except as provided in Subsections (b) and (c), a

person possessing a valid Utah fishing or combination license
may take nongame fish for personal, noncommercial purposes
during the open fishing season set for the given body of water.

(b)  A person may not take any species of fish designated
as prohibited in Section R657-13-13.

(c)  Nongame fish may not be taken in the following
waters, except carp may be taken by angling, archery, spear, or
underwater spearfishing:

(i)  San Juan River;
(ii)  Colorado River;
(iii)  Green River (from confluence with Colorado River

upstream to Colorado state line in Dinosaur National
Monument);

(iv)  Green River (from Colorado state line in Brown's Park
upstream to Flaming Gorge Dam, including Gorge Creek, a
tributary entering the Green River at Little Hole);

(v)  White River (Uintah County);
(vi)  Duchesne River (from Myton to confluence with

Green River);
(vii)  Virgin River (Main stem, North, and East Forks).
(viii)  Ash Creek;
(ix)  Beaver Dam Wash;
(x)  Fort Pierce Wash;
(xi)  La Verkin Creek;
(xii)  Santa Clara River (Pine Valley Reservoir downstream

to the confluence with the Virgin River);
(xiii)  Diamond Fork;
(xiv)  Thistle Creek;
(xv)  Main Canyon Creek (tributary to Wallsburg Creek);
(xvi)  Provo River (below Deer Creek Dam);
(xvii)  Spanish Fork River;
(xviii)  Hobble Creek (Utah County); and
(xix)  Snake Valley waters (west and north of US-6 and

that part of US-6 and US-50 in Millard and Juab counties).
(2)  Nongame fish, except those species listed in Section

R657-13-13, may be taken by angling, traps, bow and arrow,
liftnets, dipnets, cast nets, seine, spear or underwater
spearfishing in the waters specified in Subsection R657-13-9(4).

(3)  Seines shall not exceed 10 feet in length or width.
(4)  Cast nets must not exceed 10 feet in diameter.
(5)  Lawfully taken nongame fish shall be either released or

killed immediately upon removing them from the water,
however, they may not be left or abandoned on the shoreline.

R657-13-15.  Taking Crayfish.
(1)  A person possessing a valid Utah fishing or

combination license may take crayfish for personal,
noncommercial purposes during the open fishing season set for
the given body of water.

(2)  Crayfish may be taken by hand or with a trap, pole,
liftnet, dipnet, handline, or seine, provided that:

(a)  game fish or their parts, or any substance unlawful for
angling, is not used for bait;

(b)  seines shall not exceed 10 feet in length or width;
(c)  no more than five lines are used, and no more than one

line may have hooks attached, - except when an angler
possesses a valid second pole permit in which case two hooked
lines may be used.  On unhooked lines, bait is tied to the line so
that the crayfish grasps the bait with its claw; and

(d)  live crayfish are not transported from the body of water
where taken.

R657-13-16.  Possession and Transportation of Dead Fish
and Crayfish.

(1)(a)  At all waters except Strawberry Reservoir, Scofield
Reservoir, Panguitch Lake, Jordanelle Reservoir and Lake
Powell, game fish may be dressed, filleted, have heads and/or
tails removed, or otherwise be physically altered after
completing the act of fishing or reaching a fish cleaning station,
camp, or principal means of land transportation.  It is unlawful
to possess fish while engaged in the act of fishing that have been
dressed or filleted.  This shall not apply to fish that are
processed for immediate consumption or to fish held from a
previous day's catch.

(b)  Trout and/or salmon taken at Strawberry Reservoir,
Scofield Reservoir and Panguitch Lake, and smallmouth bass
taken at Jordanelle may not be filleted and the heads or tails may
not be removed in the field or in transit.

(c)  Fish may be filleted at any time and anglers may
possess filleted fish at any time at Lake Powell.

(2)  A legal limit of game fish or crayfish may accompany
the holder of a valid fishing or combination license within Utah
or when leaving Utah.

(3)  A person may possess or transport a legal limit of game
fish or crayfish for another person when accompanied by a
donation letter.

(4)  A person may not take more than one bag limit in any
one day or possess more than one bag limit of each species or
species aggregate regardless of the number of days spent
fishing.

(5)  A person may possess or transport dead fish on a
receipt from a registered commercial fee fishing installation, a
private pond owner, or a short-term fishing event.  This receipt
shall specify:

(a)  the number and species of fish;
(b)  date caught;
(c)  the certificate of registration number of the installation,

pond, or short-term fishing event; and
(d)  the name, address, telephone number of the seller.

R657-13-17.  Possession of Live Fish and Crayfish.
(1)  A person may not possess or transport live protected

aquatic wildlife except as provided by the Wildlife Code or the
rules and proclamation of the Wildlife Board.

(2)  For purposes of this rule, a person may not transport
live fish or crayfish away from the water where taken.

(3)  This does not preclude the use of live fish stringers,
live wells, or hold type cages as part of normal angling
procedures while on the same water in which the fish or crayfish
are taken.

R657-13-18.  Release of Tagged or Marked Fish.
Without prior authorization from the division, a person

may not:
(1)  tag, mark, or fin-clip fish for the purpose of offering a

prize or reward as part of a contest;
(2)  introduce a tagged, marked, or fin-clipped fish into the

water; or
(3)  tag, mark, or fin-clip a fish and return it to the water.
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R657-13-19.  Season Dates and Bag and Possession Limits.
(1)  All waters of state fish rearing and spawning facilities

are closed to fishing.
(2)  State waterfowl management areas are closed to fishing

except as specified in the proclamation of the Wildlife Board for
taking fish and crayfish.

(3)  The season for taking fish and crayfish is January 1
through December 31, 24 hours each day.  Exceptions are
specified in the proclamation of the Wildlife Board for taking
fish and crayfish.

(4)(a)  Bag and possession limits are specified in the
proclamation of the Wildlife Board for taking fish and crayfish
and apply statewide unless otherwise specified.

(b)(i)  A person may not fish in waters that have a specific
bag or size limit while possessing fish in violation of that limit.

(ii)  Fish not meeting the size, bag, or species provisions on
specified waters shall be returned to the water immediately.

(c)(i)  Trout, salmon and grayling that are not immediately
released and are held in possession, dead or alive, are included
in the person's bag and possession limit.

(ii)  Once a trout, salmon or grayling is held in or on a
stringer, fish basket, livewell, or by any other device, a trout,
salmon or grayling may not be released.

(5)  A person may not take more than one bag limit in any
one day or have in possession more than one bag limit of each
species or species aggregate regardless of the number of days
spent on fishing.

R657-13-20.  Variations to General Provisions.
Variations to season dates, times, bag and possession

limits, methods of take, use of a float tube or a boat for fishing,
and exceptions to closed areas are specified in the proclamation
of the Wildlife Board for taking fish and crayfish.

KEY:  fish, fishing, wildlife, wildlife law
January 22, 2013 23-14-18
Notice of Continuation October 1, 2012 23-14-19

23-19-1
23-22-3
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R657.  Natural Resources, Wildlife Resources.
R657-58.  Fishing Contests and Clinics.
R657-58-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19 of
the Utah Code, the Wildlife Board has established this rule to
provide the standards and procedures for fishing contests and
events including:

a)  Type I fishing contests;
b)  Type II fishing contests;
c)  tagged fish contests; and
d)  fishing clinics.
(2)  Any violation of, or failure to comply with, any

provision of this rule or any specific requirements in a
Certificate of Registration issued pursuant to this rule may be
grounds for revocation or suspension of the Certificate of
Registration, as determined by the division.

R657-58-2.  Definitions.
(1)  Terms used in this rule are defined in Sections 23-13-2

and R657-13-2.
(2)  In addition:
(a)  "Certificate of Registration (COR)" means a license or

permit issued by the division that authorizes a contest organizer
to conduct a contest and spells out any special provisions and
conditions that must be followed.

(b)  "cold water fish species" means:  mountain whitefish,
Bonneville whitefish, Bear Lake whitefish, Bonneville cisco,
Bear Lake cutthroat, Bonneville cutthroat, Colorado River
cutthroat, Yellowstone cutthroat, rainbow trout, lake trout,
brook trout, arctic grayling, brown trout, and kokanee salmon.

(c)  "cull" or "high-grade" means to release alive and in
good condition, a fish that has been held as part of a possession
limit for the purpose of including larger fish in the possession
limit.

(d)  "fishing clinic" means an organized gathering of
anglers for non-competitive, educational purposes that does not
offer cash, awards or prizes for their individual or team catches.

(e)  "live weigh" or "live weigh-in" means that fish are held
in possession by contest participants and transported live to a
specified location to be weighed.

(f)  "possession" means active or constructive possession.
(g)  "tagged fish contest" means any fishing contest where

prizes are awarded for the capture of fish previously tagged or
marked specifically for that contest.

(h)  "Type I fishing contest" means a competitive event for
warm or cold water fish species, other than a tagged fish contest,
that meets any of the following criteria:

i)  involves 50 or more participants or 25 or more boats;
ii)  includes cash and/or prizes awarded individually or

cumulatively per year at $2,000 or more for a contest or a series
of contests; or

iii)  utilizes a live weigh-in.
(i)  "Type II fishing contest" means a competitive event for

warm or cold water fish species, other than a tagged fish contest,
that meets all of the following criteria:

(a)  involves fewer than 50 contestants or fewer than 25
boats;

(b)  includes cash and/or prizes awarded individually or
cumulatively per year at less than $2,000 for a contest or a series
of contests; and

(c)  does not utilize a live weigh-in.
(j)  "warmwater fish species" means: walleye, yellow perch,

striped bass, largemouth bass, white bass, smallmouth bass,
bullhead, channel catfish, black crappie, northern pike, green
sunfish, wipers, bluegill, tiger muskellunge, common carp, and
burbot.

R657-58-3.  Certificate of Registration (COR) and General.
(1)  Regardless of the size or type of contest, all boat

operators must complete the Mussel Aware Boater Program
o n l i n e  t r a i n i n g  p r o v i d e d  a t
https://dwrapps.utah.gov/wex/dbconnection.jsp?examnbr=50
4688, and display the completed "decontamination certification
form" on the dashboard of the boat transport vehicle for the
duration of the fishing contest.

(2)  Regardless of the size or type of contest, the contest
sponsor shall verify and confirm that all boat operators
participating in the fishing contest possess a completed Mussel
Aware Boater Program "decontamination certification form".

(3)  A COR is required for all Type I fishing contests and
all tagged fish contests.  The requirements are listed in sections
R657-58-4 through R657-58-6.

(4)  A COR is not required for Type II fishing contests and
fishing clinics.

(5)  A COR is valid for only one fishing tournament/tagged
fish contest on one water.

(6)  The division may request public comment before
issuing a COR if, in the opinion of the division, the proposed
contest has potential impacts to the public or could substantially
impact a public fishery.

(7)(a)  A COR may be denied for:
(i)  failure to comply with the fishing proclamation and

rule;
(ii)  potential for resource damage;
(iii)  location;
(iv)  occurrence on a legal holiday or Free Fishing Day;
(v)  public safety issues;
(vi)  conflicts with the public;
(vii)  failure to adequately protect state waters from

invasive species;
(viii)  problems with the applicants prior performance

record; and
(ix)  failure to comply with other state laws, including

those applying to raffles and lotteries in Utah.
(b)  The reason for denial will be identified and reported to

the applicant in a timely manner.  The division may impose
conditions on the issuance of the Certification of Registration in
order to achieve a management objective or adequately protect
a fishery.  Any conditions will be listed on the COR.

(8)  All COR applications submitted for Type I fishing
contests must include a written protocol for participants to
disinfect boats and equipment to prevent the spread of aquatic
nuisance species. The protocol must be consistent with division
policy and rule.

(9)(a)  COR applications are available at all division offices
and online at the division's website.

(b)  Applications must be received by the division at least
45 days prior to the contest.  In some cases a public comment
process may alter the 45-day COR review period.

(c)  Variances to the COR review period may only be
granted by the director.

(10)  A COR application must include:
(a)  a copy of proposed rules for the contest, and
(b)  a complete schedule of entry fees, cash awards and

prize values.
(11)  Anyone conducting a Type I fishing contest or tagged

fish contest must complete a post-contest report and that report
must be received by the division within 30 days after the event
is completed.

(12)  Anyone conducting a Type I fishing contest or tagged
fish contest who fails to obtain a COR or to follow the rules set
by the division may be prohibited from conducting any fishing
contests, and may be subject to other penalties.

R657-58-4.  Requirements for Type I Fishing Contests for
Warm Water Fish Species.

(1)  A COR from the Division of Wildlife Resources is
required for any Type I fishing contest for any warm water fish



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 257

species.
(2)  All participants' boats must be readily identifiable as

such at a distance of 100 yards.
(3)  Contestants may not possess fish species, numbers of

fish, or sizes of fish that are in violation of the proclamation
approved by the Utah Wildlife Board.

R657-58-5.  Requirements for Type I Fishing Contests for
Cold Water Fish Species.

(1)  A COR from the division is required for all Type I
fishing contests for cold water fish species.

(2)  Type I fishing contests for cold water fish may not:
(a)  involve more than 200 participants.
(b)  offer more than $2,000 in total prizes.
(c)  utilize live weigh-ins.
(3)  Type I fishing contests for cold water fish species are

prohibited on waters where the Wildlife Board has imposed
more restrictive special harvest rules for targeted cold water fish
species including tackle restrictions, size restrictions, and other
exceptions to the general fishing regulations, except at Scofield
Reservoir where Type 1 fishing contests are allowed for rainbow
trout only.

(4)  There is no limit to the number of participants or total
prizes at Flaming Gorge and Echo Reservoirs.

(5)  Type I fishing contests for cold water fish species may
not be held

(a)  on Free Fishing Day except at Echo Reservoir.
(6)  Fish taken in Type I cold water fishing contests may

not be culled.

R657-58-6.  Requirements for Tagged Fish Contests.
(1)  A COR from the Division of Wildlife Resources is

required to conduct any tagged fish contest, regardless of
number of contestants or value of prizes or awards.

(2)  If more than one application is received for a water in
a year then a drawing will be held to select the applicant to
receive the COR.

(3)  Only one tagged fish contest per year may be held on
any water.

(4)  Tagged fish contests must have the start date and end
date identified on the COR Application.

(5)  Tagging of fish for tagged fish contests must be
conducted only by division personnel, or by designated
representatives working under the direct supervision of the
division.

(6)  Without prior authorization from the division, it is
prohibited to:

(a)  tag, fin-clip or mark fish in any way, or
(b)  introduce tagged, fin-clipped or marked fish into a

water.
(7)  The organizer of a tagged fish contest will assume all

responsibility for the contest and the purchase of tags and
tagging equipment.

KEY:  fish, fishing, wildlife, wildlife law
January 10, 2012 23-14-18
Notice of Continuation January 15, 2013 23-14-19

23-19-1
23-22-3
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R686.  Professional Practices Advisory Commission,
Administration.
R686-100.  Professional Practices Advisory Commission,
Rules of Procedure:  Complaints and Hearings.
R686-100-1.  Definitions.

A.  "Allegation of misconduct" means a written or oral
report alleging that an educator has engaged in unprofessional,
criminal, or incompetent conduct; is unfit for duty; has lost his
license in another state due to revocation or suspension, or
through voluntary surrender or lapse of a license in the face of
a claim of misconduct; or has committed some other violation
of standards of ethical conduct, performance, or professional
competence.

B.  "Applicant for a license" means a person seeking a new
license or seeking reinstatement of an expired, surrendered,
suspended, or revoked license.

C.  "Board" means the Utah State Board of Education.
D.  "Chair" means the Chair of the Commission.
E.  "Commission" means the Utah Professional Practices

Advisory Commission (UPPAC) as defined and authorized
under Section 53A-6-301 et seq.

F.  "Complaint" means a written allegation or charge
against an educator.

G.  "Complainant" means the Utah State Office of
Education.

H.  "Comprehensive Administration of Credentials for
Teachers in Utah Sschools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6) a record of disciplinary action taken against the

educator.
All information contained in an individual's CACTUS file

is available to the individual, but is classified private or
protected under Section 63G-2-302 or 305 and is accessible
only to specific designated individuals.

I.  "Criminal conduct" means a criminal offense the
conviction for which would likely create, or has created, a
substantial and adverse impact on the educator's ability to
perform the duties of his employment, including his duty as a
role model for students.

J.  "Days":  in calculating any period of time prescribed or
allowed by these rules, the day of the act, event, or default from
which the designated period of time begins to run shall not be
included; the last day of the period shall be included, unless it
is a Saturday, a Sunday, or a legal holiday, in which event the
period runs until the end of the next day which is not a Saturday,
a Sunday, or a legal holiday.  Saturdays, Sundays and legal
holidays shall not be included in calculating the period of time
if the period prescribed or allowed is less than seven days, but
shall be included in calculating periods of seven or more days.

K.  "Educator" means a person who currently holds a
license, held a license at the time of an alleged offense, is an
applicant for a license, or is a person in training, to obtain a
license.

L.  "Executive Committee" means a subcommittee of the
Commission consisting of the Executive Secretary, Chair, Vice-
Chair, and one member of the Commission at large.  All
Executive Committee members, excluding the Executive
Secretary, shall be selected by the Commission.  Substitutes may
be appointed from within the Commission by the Executive
Secretary as needed.

M.  "Executive Secretary" means an employee of the Utah
State Office of Education who is appointed by the State
Superintendent of Public Instruction to serve as the executive

officer, and a non-voting member, of the Commission.
N.  "Final action" means any action by the Commission or

the Board which concludes an investigation of an allegation of
misconduct against a licensed educator.

O.  "Hearing" means a proceeding in which allegations
made in a complaint are examined, where each party has the
opportunity to present witnesses and evidence relevant to the
complaint and respond to witnesses or evidence presented by
the other party.  At the conclusion of a hearing, the hearing
officer, after consulting with members of the Commission
assigned to assist in the hearing, prepares a hearing report and
submits it to the Executive Secretary.

P.  "Hearing Officer" means a person who is experienced
in matters relating to administrative procedures, education and
education law and is either a member of the Utah State Bar
Association or a person not a member of the bar who has
received specialized training in conducting administrative
hearings, and is appointed by the Executive Secretary at the
request of the Commission to manage the proceedings of a
hearing.  The Hearing Officer may not be an acting member of
the Commission.  The Hearing Officer has broad authority to
regulate the course of the hearing and dispose of procedural
requests but shall not have a vote as to the recommended
disposition of a case.

Q.  "Hearing Panel" means a Hearing Officer and three or
more members of the Commission agreed upon by the
Commission to assist the Hearing Officer in conjunction with
the hearing panel in conducting a hearing and preparing a
hearing report.

R.  "Hearing report" means a report prepared by the
Hearing Officer consistent with the recommendations of the
hearing panel at the conclusion of a hearing.  The report
includes a recommended disposition, detailed findings of fact
and conclusions of law, based upon the evidence presented in
the hearing, relevant precedent, and applicable law and rule.

S.  "Informant" means a person who submits information
to the Commission concerning alleged misconduct by a person
who may be subject to the jurisdiction of the Commission.

T.  "Investigator" means a person who is knowledgeable
about matters which could properly become part of a complaint
before the Commission, as well as investigative procedures and
rules and laws governing confidentiality, who is appointed by
the Utah State Office of Education's Investigations Unit at the
request of the Executive Secretary to investigate an allegation of
misconduct.

U.  "Jurisdiction" means the legal authority to hear and rule
on a complaint.

V.  "License" means a teaching or administrative
credential, including endorsements, which is issued by a state to
signify authorization for the person holding the license to
provide professional services in the state's public schools.

W.  "Licensing file" means a file that is opened and
maintained on an educator following a written complaint to the
Commission.

X.  "National Association of State Directors of Teacher
Education and Certification (NASDTEC) Educator Information
Clearinghouse" means a database maintained by NASDTEC for
its members regarding persons whose licenses have been
suspended or revoked.

Y.  "Office" means the Utah State Office of Education.
Z.  "Party" means the complainant or the respondent.
AA.  "Recommended disposition" means a

recommendation for resolution of a complaint.
BB.  "Prosecutor" means the attorney designated by the

Board to represent the complainant and present evidence in
support of the complaint.

CC.  "Request for agency action" means a document
prepared by the Executive Secretary, containing one or more
allegations of misconduct by an educator, a recommended
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course of action, and related information.
DD.  "Respondent" means the party against whom a

complaint is filed or an investigation is undertaken.
EE.  "Serve" or "service," as used to refer to the provision

of notice to a person, means delivery of a written document or
its contents to the person or persons in question.  Delivery may
be made in person, by mail or by other means reasonably
calculated, under all of the circumstances, to apprise the
interested person or persons to the extent reasonably practical or
practicable of the information contained in the document.
Service of a complaint upon an educator shall be by mail to the
address of the educator as shown upon the records of the
Commission.

FF.  "State" means the United States or one of the United
States; a foreign country or one of its subordinate units
occupying a position similar to that of one of the United States;
or a territorial unit, of the United States or a foreign country,
with a distinct general body of law.

GG.  "Stipulated Agreement" means an agreement between
a Respondent and the Board or a Respondent and the
Commission under which disciplinary action against an
educator's license status has been taken, in lieu of a hearing.  At
anytime after an investigative letter has been sent, a stipulated
agreement may be negotiated between the parties, approved by
the Commission, and becomes binding when approved by the
Board, if necessary.

R686-100-2.  Authority and Purpose.
A. This rule is authorized by Section 53A-6-306(1)(a)

directing the Commission to adopt rules to carry out its
responsibilities under the law.

B.  The purpose of this rule is to establish procedures
regarding complaints against educators and licensing hearings
for the Commission to follow.  The standards and procedures of
the Utah Administrative Procedures Act do not apply to this rule
under the exemption of Section 63G-4-102(2)(d).  However, the
Commission has the right to invoke and use sections or
provisions of the Utah Administrative Procedures Act as found
in Section 63G-4 as necessary to adjudicate an issue.

R686-100-3.  Receipt of Allegations of Misconduct and
Disposition by Commission and Records of Allegations.

A.  Initiating Proceedings Against an Educator:  The
Executive Secretary may initiate proceedings against an
educator upon receiving an allegation of misconduct or upon the
Executive Secretary's own initiative.

(1)  An Informant may be asked to submit information in
writing, including the following:

(a)  Name, position (e.g. administrator, teacher, parent,
student), telephone number and address of the informant;

(b)  Name, position (e.g. administrator, teacher, candidate),
and if known, the address and telephone number of the educator
against whom the allegations are made;

(c)  The facts on which the allegations are based and
supporting information;

(d)  A statement of the relief or action sought from the
agency;

(e)  Signature of the Informant and date.
(2)  If an Informant submits a written allegation of

misconduct as provided in Section R686-100-3A(1) above, the
Informant shall be told he may receive notification of final
actions taken by the Commission or the Board regarding the
allegations by filing a written request for information with the
Executive Secretary.

(3)  Information received through telephone calls, letters,
newspaper articles, notices from other states or other means may
also form the basis for initiating proceedings against an
educator.

B.  At the discretion of the Commission, all written

allegations and subsequent dismissal or disciplinary action of a
case against an educator may be maintained permanently in the
individual's paper licensing file.

R686-100-4.  Review of Request for Agency Action.
A.  Initial Review: On reviewing the request for agency

action, the Executive Secretary or the Executive Committee or
both shall recommend one of the following to the Commission:

B.  Dismiss:  If the Executive Committee determines that
the Commission lacks jurisdiction or that the request for agency
action does not state a cause of actionthat the Commission
should address, the Executive Committee shall recommend that
the Commission dismiss the request.

C.  Initiate an Investigation:  If the Executive Secretary and
the Executive Committee determine that the Commission has
jurisdiction and that the request states a cause of action which
may be appropriately addressed by the Commission, the
Executive Secretary shall appoint an investigator to gather
evidence relating to the allegations.

(1)  The investigator shall review relevant documentation
and interview individuals who may have knowledge of the
allegations.

(2)  The investigator shall prepare a written report of the
findings of the investigation.

(3)  If the investigator discovers additional evidence of
unprofessional conduct which should have been included in the
original request, it may be included in the investigation report.

(4)  The completed report shall be submitted to the
Executive Secretary, who shall review the report with the
Commission.

(5)  The investigation report shall become part of the
permanent case file.

D.  Prior to the initiation of any investigation, the
Executive Secretary shall send a letter to the educator to be
investigated, a copy of the letter to the district of current
employment, and to the district where the alleged activity
occurred, with information that an investigation has been
initiated.  The letter shall indicate to the educator and the
district(s) that an investigation will take place and is not
evidence of unprofessional conduct.

E.  Secondary Review:  The Executive Committee shall
review the investigation report and upon completing its review
shall recommend one of the following to the Commission:

(1)  Dismiss:  If the Executive Committee determines no
further action should be taken, it shall recommend to the
Commission that the request for agency action be dismissed as
provided in Section R686-100-4B, above; or

(2)  Prepare and Serve COMPLAINT:  If the Executive
Committee determines further action is appropriate, the
Executive Committee shall recommend that the Commission
direct the Prosecutor to prepare and serve a Complaint and a
copy of these rules upon the Respondent.  The Complaint shall
have a heading similar to that used for the request for agency
action, and shall include:

(a)  A statement of the legal authority and jurisdiction
under which the action is being taken;

(b)  A statement of the facts and allegations upon which the
complaint is based;

(c)  Other information which the Prosecutor believes to be
necessary to enable the Respondent to understand and address
the allegations;

(d)  A statement of the potential consequences should the
allegations be found to be true or substantially true;

(e)  A statement that, the Respondent shall respond to the
Complaint , request a hearing, or discuss a stipulated agreement,
within 30 days of the date the Complaint was mailed to the
Respondent, by filing a written response addressed to the
Executive Secretary of the Professional Practices Advisory
Commission, at the mailing address for the Office.  The
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statement shall advise the Respondent of the potential
consequences if the Respondent fails to respond to the
Complaint within the designated time;

(f)  Notice that, if a hearing is requested, the hearing shall
be scheduled not less than 25 days, nor more than 180 days,
after receipt of the Respondent's response, unless a different date
is agreed to by both parties in writing.  On his own motion, the
Executive Secretary, or designee with notice to the parties, may
reschedule a hearing date.

(3)  A Stipulated Agreement between the parties.
(4)  That the action be taken by the Commission.
F.  RESPONSE to the Complaint:  Any response to the

compliant shall be made by filing a written response signed by
the Respondent or his representative with the Executive
Secretary within 30 days after the Complaint was mailed.  The
answer may include a request for a hearing or a stipulated
agreement and shall include:

(1)  The file number of the Complaint;
(2)  The names of the parties;
(3)  A statement of the relief that the Respondent seeks; and
(4)  A statement of the reasons that the relief requested

should be granted.
(5)  Final Review:  As soon as reasonably practicable after

receiving the answer, or no more than 30 days after the answer
was due, the Executive Secretary shall review any response
received, the investigative report, and other relevant information
with the Executive Committee.  The Executive Committee shall
recommend one of the following to the Commission:

(a)  Enter a Default:  If the Respondent fails to file an
answer, fails to request a hearing, fails to request or respond to
a proffered Stipulated Agreement within 30 days after service of
the Complaint, or surrenders a license in the face of allegations
of misconduct without benefit of a stipulated agreement, the
Executive Committee shall recommend that the Commission
direct the Prosecutor to prepare findings in default and a
recommended disposition for submission to the Commission in
accordance with Section R686-100-16.

(b)  Dismiss the Complaint:  If the Executive Committee
determines that there are insufficient grounds to proceed with
the complaint, the Executive Committee shall recommend to the
Commission that the complaint be dismissed.  If the
Commission votes to uphold the dismissal, the Informant and
Respondent shall each be served with notice of the dismissal.

(c)  Schedule a Hearing:  If the Respondent requests a
hearing, the Commission shall direct the Executive Secretary to
schedule a hearing as provided in Section R686-100-5.

(d)  Respond to a request for a Stipulated Agreement:
Respondent may agree to a Stipulated Agreement at any time
after an investigative letter has been sent.  No Stipulated
Agreement shall be final until authorized by the Commission
and, if the Agreement is for suspension or revocation, acted on
by the Board.

G.  A Stipulated Agreement shall, at minimum, include:
(1)  A summary of the facts, the allegations, the evidence

relied upon by the Commission in its decision, and the
Respondent's response, if any;

(2)  A statement that the Respondent agrees to limitations
on his license or surrenders his license rather than contest the
charges and the Respondent accepts the facts recited in the
Stipulated Agreement as true;

(3)  A commitment from the Respondent that he shall not
seek or provide professional services in a public school in any
state, or otherwise seek to obtain or use a license in any state, or
work or volunteer in a public K-12 setting in any capacity unless
or until the Respondent first obtains a valid Utah license or
authorization from the Board to obtain such a license, or satisfy
other provisions provided in the Stipulated Agreement;

(4)  Provision for surrender of Respondent's license or
evidence in a form acceptable to the Commission that the

Respondent does not have a paper copy of the license;
(5)  A statement that the surrender and the Stipulated

Agreement shall be reported to other states through the
NASDTEC Educator Information Clearinghouse; and

(6)  Other provisions applicable to the case, such as
remediation, counseling, rehabilitation, and conditions--if any--
under which the Respondent may request a reinstatement
hearing or resissuance of his license.

(7)  A statement that the Respondent waives his right to a
hearing to contest the allegations in the Complaint, or the
contents of the Stipulated Agreement, and that the Respondent
agrees to the terms of the Stipulated Agreement.

(8)  A statement that Respondent waives any right to
contest the facts stated in the Stipulated Agreement at a
subsequent reinstatement hearing, if any.

(9)  A statement that all records related to the Stipulated
Agreement shall remain permanently in the educator's licensing
file at the Office.

(a)  The Stipulated Agreement shall be forwarded to the
Commission for approval.

(b)  If the Commission rejects the request or the Stipulated
Agreement, the Respondent shall be served with notice of the
decision, which shall be final, and the proceedings shall
continue from the point under these procedures at which the
request was made, as if the request had not been submitted.

(c)  If the Commission accepts the Stipulated Agreement,
the agreement shall be forwarded to the Board for consideration.

(d)  If the Board rejects the agreement, the Executive
Secretary shall notify the parties of the decision and the
proceedings shall continue from the point under these
procedures at which the request was made, as if the request had
not been submitted.

(e)  If, after requesting a Stipulated Agreement, a
Respondent fails to sign or respond to a proffered Agreement
within 30 days after the Agreement is mailed, the Executive
Committee shall recommend that the Commission direct the
Prosecutor to prepare findings in default and a recommended
disposition for submission to the Commission in accordance
with Section R686-100-16.

(f)  Violations of the terms of a valid Stipulated Agreement
may result in an additional five-year revocation of the
Respondent's license.

H.  Other Disciplinary Action:
(1)  Recommend that the Commission direct the Executive

Secretary to take appropriate disciplinary action against an
educator which may include:  an admonishment, a letter of
warning, a written reprimand, or an agreement not to teach.

(2)  If so directed, documentation of the disciplinary action
shall be sent to the Respondent's employing school district or to
a district where the Respondent finds employment.

(3)  Additional conditions of retention and documentation
of disciplinary actions taken by the Commission are provided in
R686-100-15.

I.  Agreement not to teach:
(1)  If compelling circumstances exist, as determined by the

Commission, an educator may agree not to be employed in the
schools of any state without thorough and exhaustive review of
all allegations of misconduct.

(2)  Compelling circumstances may include a single serious
allegation with mitigating circumstances that did not involve
students within a long-term, otherwise exemplary, career.

(3)  Other provisions:
(a)  The educator shall surrender his educator license to the

Commission;
(b)  The NASDTEC Clearinghouse shall receive

notification of the invalidation of the educator's license;
(c)  The educator may be required to provide to the

Commission annually employment and current address
information;
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(d)  Acknowledgment may be made of the existence of the
agreement not to teach, otherwise the agreement and its
provisions shall remain confidential.

(e)  If the educator breaches the agreement not to teach, the
agreement shall be voidable at the sole discretion of the
Commission, and the Commission may initiate further
disciplinary action against the educator.

J.  Probation
(1)  If compelling circumstances exist, as determined by the

Commission, an educator may be placed on probation for a
specified period of time.

(2)  A hearing report or a Stipulated Agreement may
provide directives for an educator during the specified probation
period.

(3)  A probationary term shall be reported to the educator's
employing district or school and referenced on the educator's
Cactus file.

(4)  At the end of the probation term, the educator may
petition the Executive Secretary for termination of probation.
The petition shall include:

(a)  complete documentation of satisfaction of all terms of
probation.  Incomplete, inaccurate or misleading documentation
shall not be considered;

(b)  a written statement by the educator explaining the
reasons termination of probation is warranted;

(c)  results of a criminal background check completed
within six months of the request;

(d)  any other documentation or evidence requested by the
Executive Secretary.

(5)  The Executive Secretary and Investigator shall review
the documentation, may schedule an informal hearing with the
probationary educator, and make a recommendation to
Commission if termination of probation is warranted.

(6)  If the Executive Secretary or the Commission
determine that termination is not warranted, the educator may
reapply for termination of probation no sooner than one year
from the date of the Executive Secretary or Commission
decision.

(7)  Consequences for violation of probation or failure to
satisfy all conditions of probation may include an extended
probation, a renewed investigation, and notice to an employer
that the individual is in violation of a professional probation
agreement.

K.  Surrender:
(1)  If an educator surrenders his license, the surrender

shall have the effect of revocation unless otherwise designated
by the Commission;

(2)  The Board shall receive official notification of the
surrender at an official Board meeting; and

(3)  The Executive Secretary shall enter findings in the
educator's licensing file explaining the circumstances of the
surrender.

(4)  Surrender of an educator's license is not a final action.
Surrender shall include a Stipulated Agreement or findings of
fact, as determined by the Commission, to complete the
educator's misconduct file, except as provided in Section (6) and
(7) of this part.

(5)  Upon receipt of the educator's license by the Executive
Secretary, the educator shall be notified in a timely manner that:

(a)  he has the right to a hearing before the Commission to
contest specific allegations against him;

(b)  he has a right to consult an attorney concerning the
allegations;

(c)  absent response by the educator, the educator admits
that the allegations set forth in the Complaint are substantially
true;

(d)  the Board may take action to suspend or revoke the
educator license following the surrender and notice of
procedures and consequences to the educator; and

(e)  following final administrative action by the
Commission or action by the Board, the status of the educator's
license shall be indicated on the educator's CACTUS file.

(6)  An educator who agrees to surrender his license
pursuant to a plea, diversion, or similar agreement from a court
shall be deemed to have waived his right to a Stipulated
Agreement or hearing before the Commission.  The Board may
take action to revoke his license upon receipt of the applicable
plea or diversion agreement.

(7)  An educator who returns his license to the Commission
without signing a Stipulated Agreement or requesting a hearing
within 60 days after the receipt of his license by the Office shall
be deemed to have waived his right to an agreement or a
hearing.

R686-100-5.  Hearing Procedures.
A.  Scheduling the Hearing:  The Commission shall agree

upon Commission panel members, and the Executive Secretary
shall appoint a Hearing Officer from among a list of Hearing
Officers identified by the state procurement process approved by
the Commission, and schedule the date, time, and place for the
hearing.  The selection of Hearing Officers shall be on a rotating
basis, to the extent practicable, from the list of available Hearing
Officers.  The selection of a Hearing Officer shall also be made
based on availability of individual Hearing Officers and whether
any financial or personal interest or prior relationship with
parties might affect the Hearing Officer's impartiality or
otherwise constitute a conflict of interest.  The Executive
Secretary shall provide such information about the case as
necessary to determine whether the Hearing Officer has a
conflict of interest and shall disqualify any Hearing Officer that
cannot serve under the Utah Rules of Professional Conduct.
The date for the hearing shall be scheduled not less than 25 days
nor more than 180 days from the date the response is received
by the Executive Secretary.  If exceptional circumstances exist
which make it impracticable for a party to be present in person,
the Executive Secretary may, with the consent of the parties,
permit participation by electronic means.  The required
scheduling periods may be waived by mutual written consent of
the parties or by the Commission for good cause shown.

B.  Change of Hearing Date:
(1)  A request for change of hearing date by any party shall

be submitted in writing, include a statement of the reasons for
the request, and be received by the Executive Secretary at least
five days prior to the scheduled date of the hearing.

(2)  The Executive Secretary shall determine whether the
cause stated in the request is sufficient to warrant a change of
hearing date.

(a)  If the cause is found to be sufficient, the Executive
Secretary shall promptly notify all parties of the new time, date,
and place for the hearing.

(b)  If the cause is found to be insufficient, the Executive
Secretary shall immediately notify the parties that the request
has been denied.

(c)  The Executive Secretary and the parties may waive the
time period required for requesting a change of hearing date for
exceptional circumstances.

R686-100-6.  Appointment and Duties of the Hearing Officer
and Hearing Panel.

A.  Hearing Officer:  The Executive Secretary shall appoint
a Hearing Officer at the request of the Commission to chair the
hearing panel and conduct the hearing.  The Hearing Officer:

(1)  may require the parties to submit briefs and lists of
witnesses prior to the hearing;

(2)  presides at the hearing and regulates the course of the
proceedings;

(3)  administers oaths to witnesses as follows: "Do you
swear or affirm that the testimony you will give is the truth?";



UAC (As of February 1, 2013) Printed:  February 9, 2013 Page 262

(4)  may take testimony, rule on questions of evidence, and
ask questions of witnesses to clarify specific issues;

(5)  prepares and submits a hearing report at the conclusion
of the proceedings in consultation with panel members
consistent with R686-100-1R and the timelines of this rule.

B.  Commission Panel Members:  The Commission shall
agree upon three or more Commission members to serve as
Commission members of the hearing panel.  As directed by the
Commission, former Commission members who have served on
the Commission within the three years prior to the date set for
the hearing may be used as panel members.  The majority of
panel members shall be current Commission members.

(1)  The selection of panel members shall be on a rotating
basis to the extent practicable.  However, the selection shall also
accommodate the availability of panel members.

(2)  The majority of a panel shall be educators.
(3)  If the Respondent is a teacher, at least one panel

member shall be a teacher.  If the Respondent is an
administrator, at least one panel member shall be an
administrator unless the Respondent objects to the configuration
of the panel.

(4)  Duties of the Commission panel members include:
(a)  Assisting the Hearing Officer by providing information

concerning common standards and practices of educators in the
Respondent's particular field of practice and in the situations
alleged;

(b)  Asking questions of all witnesses to clarify specific
issues;

(c)  Reviewing all briefs and evidence presented at the
hearing;

(d)  Assisting the Hearing Officer in preparing the hearing
report.

(5)  The panel members shall not receive any documents
prior to the hearing except the Complaint and Response, and a
list of witnesses who will participate in the hearing.  The
Hearing Officer may provide any documents to the panel
members prior to the hearing that the parties stipulate may be
provided.  Unless a different time is agreed to by the parties,
documents shall be provided to the panel 30 minutes prior to the
hearing.

(6)  The Executive Secretary may make an emergency
substitution of a panel member for cause with the agreement of
the parties.  The agreement should be in writing but if time does
not permit written communication of the agreement to reach the
Executive Secretary prior to the scheduled time of the hearing,
an Acceptance of Substituted Hearing Panel Member shall be
signed by the parties prior to commencement of the hearing.  If
the panel cannot be filled within a reasonable time, the
Executive Secretary may reschedule the hearing date.

C.  Disqualification of the Hearing Officer or a panel
member:

(1)  Hearing Officer:
(a)  A party may seek disqualification of a Hearing Officer

by submitting a written request for disqualification to the
Executive Secretary, which request must be received not less
than 15 days before a scheduled hearing.  The Executive
Secretary shall review the request and supporting evidence and,
upon a finding that the reasons for the request are substantial
and sufficient, shall appoint a new Hearing Officer and, if
necessary, reschedule the hearing.  A Hearing Officer may
recuse himself from a hearing if, in the Hearing Officer's
opinion, his participation would violate any of the Utah Rules
of Professional Conduct consistent with the Supreme Court
Rules of Professional Practice, Chapter 13.

(b)  If the Executive Secretary denies the request, the party
requesting the disqualification shall be notified not less than ten
days prior to the date of the hearing.  The requesting party may
submit a written appeal of the denial to the State Superintendent,
which request must be received not less than five days prior to

the hearing date.  If the State Superintendent finds that the
appeal is justified, he shall direct the Executive Secretary to
appoint a new Hearing Officer and, if necessary, reschedule the
hearing.

(c)  The decision of the State Superintendent is final.
(d)  Failure of a party to meet the time requirements of

Section R686-100-6C(1) shall result in denial of the request or
appeal; if the Executive Secretary fails to meet the time
requirements, the request or appeal shall be approved.

(2)  Commission panel member:
(a)  A Commission member shall disqualify himself as a

panel member due to any known financial or personal interest,
prior relationship, personal and independent knowledge of the
persons or issues in the case, or other association that would
compromise the panel member's ability to make an impartial
decision.

(b)  A party may seek disqualification of a Commission
panel member by submitting a written request for
disqualification to the Hearing Officer, or the Executive
Secretary if there is no Hearing Officer, which request shall be
received not less than 15 days before a scheduled hearing.  The
Hearing Officer, or the Executive Secretary, if there is no
Hearing Officer, shall review the request and supporting
evidence and, upon a finding that the reasons for the request are
substantial and compelling, shall disqualify the panel member.
If the disqualification leaves the hearing panel with fewer than
three Commission panel members, the Commission shall
appoint a replacement and the Hearing Officer shall, if
necessary, reschedule the hearing.

(c)  If the request is denied, the party requesting the
disqualification shall be notified not less than ten days prior to
the date of the hearing.  The requesting party may file a written
appeal of the denial to the State Superintendent, which request
shall be received not less than five days prior to the hearing
date.  If the State Superintendent finds that the appeal is
justified, he shall direct the Hearing Officer, or the Executive
Secretary if there is no Hearing Officer, to replace the panel
member.

(d)  If a disqualification leaves the hearing panel with fewer
than three Commission panel members, the Commission shall
agree upon a replacement and the Hearing Officer shall, if
necessary, reschedule the hearing.

(e)  The decision of the State Superintendent is final.
(f)  Failure of a party to meet the time requirements of

Section R686-100-7C(2) shall result in denial of the request or
appeal; if the Hearing Officer fails to meet the time
requirements, the request or appeal shall be approved.

E.  The Executive Secretary may, at the time he selects the
Hearing Officer or panel members, select alternative Hearing
Officers or panel members following the process for selecting
those individuals.

R686-100-7.  Preliminary Instructions to Parties to a
Hearing.

A.  Not less than 30 days before the date of a hearing the
Executive Secretary shall provide the parties with the following
information:

(1)  Date, time, and location of the hearing;
(2)  Names and school district affiliations of the panel

members, and the name of the Hearing Officer;
(3)  Procedures for objecting to any member of the hearing

panel; and
(4)  Procedures for requesting a change in the hearing date.
B.  Not less than 20 days before the date of the hearing, the

Respondent and the Complainant shall serve the following upon
the other party and submit a copy and proof of service to the
Hearing Officer:

(1)  A brief, if requested by the Hearing Officer, containing
any procedural and evidentiary motions along with that party's
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position regarding the allegations.  Submitted briefs shall
include relevant laws, rules, and precedent;

(2)  The name of the person who shall represent the party
at the hearing, a list of witnesses expected to be called, a
summary of the testimony which each witness is expected to
present, and a summary of documentary evidence which shall be
submitted.

C.  If a party fails to comply in good faith with a directive
of the Hearing Officer under Section R686-100-7A, including
time requirements for service, the Hearing Officer may prohibit
introduction of the testimony or evidence or take other steps
reasonably appropriate under the circumstances including, in
extreme cases of noncompliance, entry of a default against the
offending party.  Nothing in this section prevents the use of
rebuttal witnesses.

D.  Parties shall provide materials to the Hearing Officer,
panel members and Commission as directed by the Hearing
Officer.

R686-100-8.  Hearing Parties' Representation.
A.  Complainant:  The Complainant shall be represented by

a person appointed by the State Superintendent or his designee.
B.  Respondent:  A Respondent may represent himself or

be represented, at his own cost, by another person.
C.  The informant has no right to individual representation

at the hearing or to be present or heard at the hearing unless
called as a witness.

D.  The Executive Secretary shall receive timely notice in
writing of representation by anyone other than the Respondent.

R686-100-9.  Discovery Prior to a Hearing.
A.  Discovery is permitted to the extent necessary to obtain

relevant information necessary to support claims or defenses, as
determined by the appointed Hearing Officer.

B.  Discovery, especially burdensome or unduly legalistic
discovery, may not be used to delay a hearing.

C.  Discovery may be limited by the Hearing Officer at his
discretion or upon a motion by either party.  The Hearing
Officer rules on all discovery requests and motions.

D.  Subpoenas and other orders to secure the attendance of
witnesses or the production of evidence shall be issued pursuant
to Section 53A-6-306(2)(c) if requested by either party at least
five working days prior to the hearing.

E.  Either party may request the names of witnesses the
opposing party expects to call at the hearing and to receive a
copy of or examine all documents and exhibits that the opposing
party intends to use as evidence during the hearing.

F.  Except as provided in R100-7C, no witness or evidence
may be presented at the hearing if the opposing party has
requested to be notified of such information and has not been
fairly apprised at least 10 days prior to the hearing.  The
timeliness requirement may be waived by agreement of the
parties or by the Hearing Officer upon a showing of good cause
or the Hearing Officer's determination that no prejudice has
occurred to the opposing party.  This restriction shall not apply
to rebuttal witnesses whose testimony, where required, cannot
reasonably be anticipated before the time of the hearing.

G.  No expert witness report or testimony may be presented
at the hearing unless the requirements of Section R686-100-13
have been met.

R686-100-10.  Burden and Standard of Proof for
Commission Proceedings.

A.  In matters other than those involving applicants for
licensing, and excepting the presumptions under Section R686-
100-14G, the complainant shall have the burden of proving that
action against the license is appropriate.

B.  An applicant for licensing has the burden of proving
that licensing is appropriate.

C.  Standard of proof:  The standard of proof in all
Commission hearings is a preponderance of the evidence.

D.  Evidence:  The Utah Rules of Evidence are not
applicable to Commission proceedings.  The criteria to decide
evidentiary questions shall be:

(1) reasonable reliability of the offered evidence;
(2) fairness to both parties; and
(3) usefulness to the Commission in reaching a decision.
E. The Hearing Officer has the sole responsibility to

determine the application of the hearing rules and the
admissibility of evidence.

R686-100-11.  Deportment.
A.  Parties, their representatives, witnesses, and other

persons present during a hearing shall conduct themselves in an
appropriate manner during hearings, giving due respect to
members of the hearing panel and complying with the
instructions of the Hearing Officer.  The Hearing Officer may
expel persons from the hearing room who fail to conduct
themselves in an appropriate manner and may, in response to
extreme instances of noncompliance, disallow testimony or
declare an offending party to be in default.

B.  Parties, attorneys for parties, or other participants in the
professional practices investigation and hearing process shall
not harass, intimidate or pressure witnesses or other hearing
participants, nor shall they direct others to harass, intimidate or
pressure witnesses or participants.

R686-100-12.  Hearing Record.
A.  The hearing shall be tape recorded at the Commission's

expense, and the tapes shall become part of the permanent case
record, unless otherwise agreed upon by all parties.

B.  Individual parties may, at their own expense, make
recordings of the proceedings with notice to the Executive
Secretary.

C.  If an exhibit is admitted as evidence, the record shall
reflect the contents of the exhibit.

D.  All evidence and statements presented at a hearing shall
become part of the permanent case file and shall not be removed
except by order of the Board.

E.  The Office record of the proceedings may be reviewed
upon request of a party under supervision of the Executive
Secretary and only at the Office.

R686-100-13.  Expert Witnesses in Commission Proceedings.
A.  A party may call an expert witness at its own expense.

Notice of intent of a party to call an expert witness, the identity
and qualifications of such expert witness and the purpose for
which the expert witness is to be called shall be provided to the
Hearing Officer and the opposing party at least 15 days prior to
the hearing date.

B.  The Hearing Officer may appoint any expert witness
agreed upon by the parties or of the Hearing Officer's own
selection.  An expert so appointed shall be informed of his
duties by the Hearing Officer in writing, a copy of which shall
become part of the permanent case file.  The expert shall advise
the hearing panel and the parties of his findings and may
thereafter be called to testify by the hearing panel or by any
party.  He may be examined by each party or by any of the
hearing panel members.

C.  Defects in the qualifications of expert witnesses, once
a minimum threshold of expertise is established, go to the
weight to be given their testimony and not to its admissibility.

D.  Experts who are members of the Complainant's staff or
a school district staff may testify and have their testimony
considered as part of the record along with that of any other
expert.

E.  Any report of an expert witness which a party intends
to introduce into evidence shall be provided to the opposing
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party at least 15 days prior to the hearing date.

R686-100-14.  Evidence and Participation in Commission
Proceedings.

A.  The Hearing Officer may not exclude evidence solely
because it is hearsay.

B.  Each party has the right to call witnesses, present
evidence, argue, respond, cross-examine witnesses who testify
in person at the hearing, and submit rebuttal evidence.

C.  All testimony presented at the hearing, if offered as
evidence to be considered in reaching a decision on the merits,
shall be given under oath.

D.  In any case involving allegations of child abuse or of a
sexual offense against a child, upon request of either party or by
a member of the hearing panel, the Hearing Officer may
determine whether a significant risk exists that the child would
suffer serious emotional or mental harm if required to testify in
the Respondent's presence, or whether a significant risk exists
that the child's testimony would be inherently unreliable if
required to testify in the Respondent's presence.  If the Hearing
Officer determines either to be the case, then the child's
testimony may be admitted in one of the following ways:

(1)  An oral statement of a victim or witness younger than
18 years of age which is recorded prior to the filing of a
complaint shall be admissible as evidence in a hearing regarding
the offense if:

(a)  No attorney for either party is in the child's presence
when the statement is recorded;

(b)  The recording is visual and aural and is recorded on
film or videotape or by other electronic means;

(c)  The recording equipment is capable of making an
accurate recording, the operator of the equipment is competent,
and the recording is accurate and has not been altered; and

(d)  Each voice in the recording is identified.
(2)  The testimony of any witness or victim younger than

18 years of age may be taken in a room other than the hearing
room, and be transmitted by closed circuit equipment to another
room where it can be viewed by the Respondent.  All of the
following conditions shall be observed:

(a)  Only the hearing panel members, attorneys for each
party, persons necessary to operate equipment, and a person
approved by the Hearing Officer whose presence contributes to
the welfare and emotional well-being of the child may be with
the child during his testimony.

(b)  The Respondent may not be present during the child's
testimony;

(c)  The Hearing Officer shall ensure that the child cannot
hear or see the Respondent;

(d)  The Respondent shall be permitted to observe and hear,
but not communicate with, the child; and

(e)  Only hearing panel members and the attorneys may
question the child.

(3)  The testimony of any witness or victim younger than
18 years of age may be taken outside the hearing room and
recorded if the provisions of Sections R686-100-14E(2)(a)(b)(c)
and (e) and the following are observed:

(a)  The recording is both visual and aural and recorded on
film or videotape or by other electronic means;

(b)  The recording equipment is capable of making an
accurate recording, the operator is competent, and the recording
is accurate and is not altered;

(c)  Each voice on the recording is identified; and
(d)  Each party is given an opportunity to view the

recording before it is shown in the hearing room.
(4)  If the Hearing Officer determines that the testimony of

a child shall be taken under Section R686-100-14E(1)(2) or (3)
above, the child may not be required to testify in any proceeding
where the recorded testimony is used.

E.  On his own motion or upon objection by a party, the

Hearing Officer:
(1)  May exclude evidence that the Hearing Officer

determines to be irrelevant, immaterial, or unduly repetitious;
(2)  Shall exclude evidence that is privileged under law

applicable to administrative proceedings in Utah unless waived;
(3)  May receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all pertinent
portions of the original document;

(4)  May take official notice of any facts that could be
judicially noticed under judicial or administrative laws of Utah,
or from the record of other proceedings before the agency.

F.  Presumptions:
(1)  A rebuttable evidentiary presumption exists that a

person has committed a sexual offense against a minor child if
the person has:

(a)  Been found, pursuant to a criminal, civil, or
administrative action to have committed a sexual offense against
a minor;

(b)  Failed to defend himself against such a charge when
given a reasonable opportunity to do so; or

(c)  Voluntarily surrendered a license or allowed a license
to lapse in the face of a charge of having committed a sexual
offense against a minor.

(2)  A rebuttable evidentiary presumption exists that a
person is unfit to serve as an educator if the person has been
found pursuant to a criminal, civil, or administrative action to
have exhibited behavior evidencing unfitness for duty, including
immoral, unprofessional, or incompetent conduct, or other
violation of standards of ethical conduct, performance, or
professional competence. Evidence of such behavior may
include:

(a)  conviction of a felony;
(b)  a felony charge and subsequent conviction for a lesser

related charge pursuant to a plea bargain or plea in abeyance;
(c)  an investigation of an educator's license, certificate or

authorization in another state; or
(d)  the expiration, surrender, suspension, revocation, or

invalidation for any reasons of an educator license.
H.  The Hearing Officer may confer with the Executive

Secretary or the panel members or both while preparing the
Hearing Report.  The Hearing Officer may request the Executive
Secretary to confer with the Hearing Officer and panel following
the hearing.

I.  The Executive Secretary may return a Hearing Report to
a Hearing Officer if the Report is incomplete, unclear, or
unreadable.

R686-100-15.  Hearing Report.
A.  Within 20 days after the hearing, or within 20 days

after the deadline imposed for the filing of any post-hearing
materials permitted by the Hearing Officer, the Hearing Officer
shall sign and issue a Hearing Report consistent with the
recommendations of the panel that includes:

(1)  A detailed findings of fact and conclusions of law
based upon the evidence of record or on facts officially noted.
Findings of fact may not be based solely upon hearsay, and
conclusions shall be based upon competent evidence;

(2)  A statement of relevant precedent, if available;
(3)  A statement of applicable law and rule;
(4)  A recommended disposition of the Commission panel

members which shall be one of the following:
(a)  Dismissal of the Complaint:  The hearing report shall

indicate that the complaint should be dismissed and that no
further action should be taken.

(b) Warning: the hearing report shall indicate that
Respondent's conduct is deemed unprofessional and shall direct
the Executive Secretary to write a letter of warning to the
Respondent.  A letter of warning:

(i) shall be maintained permanently in Respondent's paper
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licensing file;
(ii) shall be mailed to Respondent or, if Respondent is

represented by counsel, to Respondent's counsel;
(iii) shall state that the letter does not affect Respondent's

license status;
(iv) shall not be noted on Respondent's active CACTUS

file;
(v) shall not be copied and mailed to the Respondent's

employing school district, although the employing school
district shall be notified that Respondent received a warning
letter;

(vi) shall not be public information, although, as a final
administrative decision, the existence of the letter is public
information;

(vii) shall state that a letter of warning may be considered
by the Commission or the Board if formal allegations are made
regarding Respondent's conduct in the future; and

(viii) may be acknowledged and summarized to prospective
employers upon request.

(c) Reprimand: the hearing report shall indicate that
Respondent's conduct is deemed unprofessional and shall direct
the Executive Secretary to write a letter of reprimand to the
Respondent.  A letter of reprimand:

(i) shall be maintained permanently in Respondent's paper
licensing file;

(ii) shall be mailed to Respondent or, if Respondent is
represented by counsel, to Respondent's counsel;

(iii) shall state that the letter does not affect Respondent's
license status;

(iv) shall be noted on Respondent's active CACTUS file for
the period stated in the hearing report and until Respondent's
written request for removal of the letter is granted;

(v) shall be copied and send to Respondent's employing
school district;

(vi) shall not be public information, although, as a final
administrative decision, the existence of the letter is public
information; and

(vii) shall state that a letter of reprimand may be considered
by the Commission or the Board if formal allegations are made
regarding Respondent's conduct in the future; and

(viii) may be acknowledged and summarized to prospective
employers upon request.

(d)  It is the Respondent's responsibility to petition the
Commission for removal of letters of warning and reprimand
from his licensing and CACTUS files.

(e)  Probation: The hearing report shall determine whether
the Respondent's conduct was unprofessional, that the
Respondent shall not lose his license, but that a probationary
period is appropriate.  If the report recommends probation, the
report shall designate:

(i)  a probationary time period;
(ii)  conditions that can be monitored;
(iii)  a person or entity to monitor a Respondent's

probation;
(iv)  a statement providing for costs of probation.
(v)  whether or not the Respondent may work in any

capacity in education during the probationary period.
A probation may be imposed substantially in the form of a

plea in abeyance. The Respondent's penalty is stayed subject to
the satisfactory completion of probationary conditions.  The
decision shall provide for discipline should the probationary
conditions not be fully satisfied.

(f)  Suspension:  The hearing report shall recommend to the
Board that the license of the Respondent be suspended for a
specific period of time and until specified reinstatement
conditions have been met before Respondent may petition for
reinstatement of his license.  The hearing report shall indicate
that, should the Board confirm the recommended decision, the
Respondent shall return the printed suspended license to the

Office and that the Educator Licensing Section of the Office
shall notify the employing school district, all other Utah school
districts, and all other state, territorial, and national licensing
offices or clearing houses of the suspension in accordance with
R277-514.

(g)  Revocation:  The hearing report shall recommend to
the State Board of Education that the license of the Respondent
be revoked for a period of not less than five years.  The hearing
report shall indicate that should the Board confirm the
recommended decision, the Respondent shall return any paper
copies of the revoked license to the Office and that the Educator
Licensing Section of the Office shall notify the employing
school district, all other Utah school districts, and all other state,
territorial, and national licensing offices or clearing houses of
the revocation in accordance with R277-514.

(5)  Notice of the right to appeal; and
(6)  Time limits applicable to appeal.
B.  Processing the Hearing Report:
(1) The Hearing Officer shall circulate the draft report to

hearing panel members prior to the 20 day completion deadline
of the hearing report.

(2) Hearing panel members shall notify the Hearing Officer
of any changes to the report as soon as possible after receiving
the report and prior to the 20 day completion deadline of the
hearing report.

(3)  The Hearing Officer shall file the completed hearing
report with the Executive Secretary, who shall review the report
with the Commission.

(4)  If the Commission, upon review of the hearing report,
finds by majority vote, that there have been significant
procedural errors in the hearing process or that the weight of the
evidence does not support the conclusions of the hearing report,
the Commission may direct the Executive Secretary to prepare
an alternate hearing report and follow procedures under R686-
100-15B(2).

(5) The Executive Secretary may be present, at the
discretion of the Commission, but may only participate in the
Commission's deliberation as a resource to the Commission in
explaining the hearing report and answering any procedural
questions raised by Commission members.

(6)  If the Commission finds that there have not been
significant procedural errors or that recommendations are based
upon a reasonable interpretation of the evidence presented at the
hearing, the Commission shall vote to uphold the Hearing
Officer's report and do one of the following:

(a)  If the recommendation is for final action to be taken by
the Commission, the Commission shall direct the Executive
Secretary to prepare a corresponding final order and serve all
parties with a copy of the order and hearing report.  A copy of
the order and the hearing report shall be placed in and become
part of the permanent case file.  The order shall be effective
upon approval by the Commission.

(b)  If the recommendation is for final action to be taken by
the Board, the Executive Secretary shall forward a copy of the
hearing report to the Board for its further action.  A copy of the
hearing report shall also be placed in and become part of the
permanent case file.

(7)  If the Commission determines that procedural errors or
that the Hearing Officer's report is not based upon a reasonable
interpretation of the evidence presented at the hearing to the
extent that an amended hearing report cannot be agreed upon,
the Commission shall direct the Executive Secretary to schedule
the matter for rehearing before a new Hearing Officer and panel.

C.  Consistent with Section 63G-2-301(2)(c), the final
administrative disposition of all administrative proceedings, the
Recommended Disposition section of the Hearing Report, of the
Commission shall be public.  The hearing findings/report of
suspensions and expulsions shall be public information and
shall be provided consistent with Section 63G-2-301(2)(c).  The
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Recommended Disposition portion of the Hearing Report of
warnings, reprimands and probations (including the
probationary conditions) shall be public information.  All
references to individuals and personally identifiable information
about individuals not parties to the hearing shall be redacted
prior to making the disposition public.

D.  Failure to comply with the terms of a final disposition
that includes a suspension or revocation of the Respondent's
license may result in an additional five-year revocation of the
license.

E.  If a hearing officer fails to satisfy his responsibilities
under this rule, the Commission may:

(1) notify the Utah State Bar of the failure;
(2) reduce the hearing officer's compensation consistent

with his failure;
(3) take timely action to avoid disadvantaging either party;

and
(4) preclude the hearing officer from further employment

by the Board for Commission purposes.
F.  Deadlines within this section may be waived by the

Commission for good cause shown.
G.  All criteria of letters of warning and reprimand,

probation, suspension and revocation shall also apply to final
Stipulated Agreements, agreed to and signed by both parties.

R686-100-16.  Default Procedures.
A.  An order of default may be issued against a Respondent

under any of the following circumstances:
(1)  The Prosecutor may prepare an order of default by

preparing a report of default including the order of default, a
statement of the grounds for default, and a recommended
disposition if the Respondent fails to file a response to a
complaint or respond to a proffered Stipulated Agreement
following written notice and telephone contact, to the extent
possible, for an additional 20 days following the time period
allowed for response to a complaint under R686-100-4F or G.

(2)  The Hearing Officer may enter an order of default
against a Respondent by preparing a hearing report including the
order of default, a statement of the grounds for default and the
recommended disposition if:

(a)  The Respondent fails to attend or participate in a
properly scheduled hearing after receiving proper notice.  The
Hearing Officer may determine that the Respondent has failed
to attend a properly scheduled hearing if the Respondent has not
appeared within 30 minutes of the appointed time for the
hearing to begin, unless the Respondent shows good cause for
failing to appear in a timely manner.

(b)  The Respondent or the Respondent's representative
commits misconduct during the course of the hearing process as
provided under Section R686-100-8D.

B.  The recommendation of default may be executed by the
Executive Secretary following all applicable time periods,
without further action by the Commission.

R686-100-17.  Appeal.
A.  Either party may appeal a final recommendation of the

Commission for a suspension of the Respondent's license for
two or more years or a revocation to the State Superintendent.
A request for review by the State Superintendent shall follow
the procedures in R277-514-3 and be submitted in writing
within 15 days from the date that the Commission sends written
notice to the parties of its recommendation.

(1)  Either party may appeal the Superintendent's decision
to the Board following the procedures in R277-514-4.

B.  Either party may appeal a Commission recommendation
for a suspension of less than two years or dismissal of the case
to the Board following the procedures in R277-514-4B.

C.  A request for appeal to the State Superintendent or the
Board shall include:

(1)  name, position, and address of appellant;
(2)  issue(s) being appealed; and
(3)  signature of appellant.

R686-100-18.  Remedies for Individuals Beyond Commission
Actions.

Despite Commission or Board actions, informants or other
injured parties who feel that their rights have been
compromised, impaired or not addressed by the provisions of
this rule, may appeal directly to district court.

R686-100-19.  Application for Licensing Following Denial or
Loss of License.

A.  An individual who has been denied licensing or lost his
license through revocation or suspension, or through surrender
of a license or allowing a license to lapse in the face of an
allegation of misconduct, may request review to consider
reinstatement of a license.

(1)  The request for review shall be in writing and
addressed to the Executive Secretary, Professional Practices
Advisory Commission, at the Office mailing address, and shall
have the following heading:

TABLE 1

------------------------------------------------------------
                                 )
Jane Doe,                        ) Request for Agency Action
     Petitioner                  ) Following Denial or Loss of
     vs                          ) License
Utah State Office of Education,  ) File no.: ............
UPPAC
     The State.                  )
                                 )
-----------------------------------------------------------

B.  The body of the request shall contain:
(1)  Name and address of the individual requesting review;
(2)  Action being requested;
(3)  Evidence of compliance with terms and conditions of

any remedial or disciplinary requirements or recommendations;
(4)  Reasons for reconsideration of past disciplinary action;
(5)  Signature of person requesting review.
C.  The Executive Secretary shall review the request with

the Commission.
(1)  If the Commission determines that the request is

invalid, the person requesting reinstatement shall be notified by
certified mail of the denial.

(2)  If the Commission determines that the request is valid,
a hearing shall be scheduled and held as provided under Section
R686-100-6.

D.  Burden of Proof:  The burden of proof for granting or
reinstatement of a license shall fall on the individual seeking the
reinstatement.

(1)  Individuals requesting reinstatement of a suspended
license shall show sufficient evidence of compliance with any
conditions imposed in the past disciplinary action as well as
undergo a criminal background check in accordance with Utah
law.

(2)  Individuals requesting licensing following revocation
shall show sufficient evidence of compliance with any
conditions imposed in the past disciplinary action as well as
providing evidence of qualifications for licensing as if the
individual had never been licensed in Utah or any other state.

(3)  Individuals requesting licensing following denial shall
show sufficient evidence of completion of a rehabilitation or
remediation program, if applicable.

R686-100-20.  Reinstatement Hearing Procedures.
A.  The individual seeking reinstatement of his license

shall be the petitioner.
B.  The petitioner shall have the responsibility of
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presenting the background of the case.
C.  The petitioner shall present documentation or evidence

that supports reinstatement.
D.  The State, represented by the Commission Prosecutor,

shall present any evidence or documentation that would not
support reinstatement.

E.  Other evidence or witnesses shall be presented
consistent with R686-100-14.

F.  The appointed Hearing Officer shall rule on other
procedural issues in a reinstatement hearing in a timely manner
as they arise.

R686-100-21.  Temporary Suspension of License Pending a
Hearing.

A.  If the Executive Secretary determines, after affording
Respondent an opportunity to discuss allegations of misconduct,
that reasonable cause exists to believe that the charges shall be
proven to be correct and that permitting the Respondent to retain
his license prior to hearing would create unnecessary and
unreasonable risks for children, then the Executive Secretary
may order immediate suspension of the Respondent's license
pending final Board action.

B.  Evidence of the temporary suspension may not be
introduced at the hearing.

C.  Notice of the temporary suspension shall be provided
to other states under R277-514.

KEY:  teacher licensing, conduct, hearings
November 9, 2006 53A-6-306(1)(a)
Notice of Continuation February 1, 2013
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R704.  Public Safety, Emergency Management.
R704-1.  Search and Rescue Financial Assistance Program.
R704-1-1.  Authority.

This rule is authorized under Section 53-2-107 which
requires the Division of Emergency Management to administer
the Search and Rescue Financial Assistance Program, and, with
the approval of the Search and Rescue Advisory Board, make
rules in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act.

R704-1-2.  Definitions.
Terms used in this rule shall be defined as follows:
(1)  "Adjusted reimbursable expenses" means reimbursable

expenses which have been adjusted by application of the
formula set forth in Section R704-1-7.

(2)  "Board" means the Search and Rescue ("SAR")
Advisory Board created in Section 53-2-108.

(3)  "Expense monies" means money in the SAR Fund used
primarily to reimburse expenses under the program.

(4)  "Outstanding reimbursable expenses" means the
difference, after the first review, between a county's adjusted
reimbursable expenses and its reimbursable expenses.

(5)  "Program" means the Search and Rescue Financial
Assistance Program.

(6)  "Reimbursable expenses" means those expenses
incidental to SAR activities, determined by the board to be
reasonable under Section R704-1-6, for rental of fixed wing
aircraft, helicopters, snowmobiles, boats and generators, and
other equipment or expenses necessary or appropriate for
conducting SAR activities.  These expenses do not include any
salary or overtime paid to any person on a regular or permanent
payroll, including permanent part-time employees, of any
agency or political subdivision of the state.

(7)  "Reimbursable replacement costs" means those costs
incidental to SAR activities determined by the board to be
reasonable under Section R704-1-6, for replacement and
upgrade of SAR equipment.

(8)  "Reimbursable training costs" means those costs
incidental to SAR activities determined by the board to be
reasonable under Section R704-1-6, for training of SAR
volunteers.

(9)  "Reimbursement cap" means an artificial limit on the
amount of reimbursement allowed to a county on first review of
its application as determined by the board pursuant to Section
R704-1-6B.

(10)  "Replacement monies" means money in the SAR
Fund used primarily to reimburse replacement costs under the
program.

(11)  "SAR Fund" means all funds generated under the
Search and Rescue Financial Assistance Program.

(12)  "Training monies" means money in the SAR Fund
used primarily to reimburse training costs under the program.

R704-1-3.  Purpose.
The purpose of this rule is to set forth the process whereby

the Division of Emergency Management administers the Search
and Rescue Financial Assistance Program in accordance with
Title 53, Chapter 2, Part 1, "Emergency Management Act," as
amended.

R704-1-4.  Application Process.
(1)  It is the purpose of this section to set forth the

procedure for obtaining reimbursements of SAR costs and
expenses from the program in accordance with Title 53, Chapter
2, Part 1.

(2)  As soon as possible after each incident, but no later
than March 31 of each year, each county sheriff seeking
reimbursement of SAR costs and expenses under the program
which were incurred during the first half of that fiscal year, shall

submit to the director a separate application package for each
SAR incident.  The application package shall include:

(a)  a completed "Utah Search and Rescue Financial
Assistance Application" form provided by the division; and

(b)  all receipts and other documentation supporting the
costs and expenses.

(3)  Not later than May 1 of each year, the board shall
review all timely submitted applications, apply the formula set
forth below, and determine a fair and equitable distribution of
all monies then available in the fund.

(4)  As soon as possible after each incident, but not later
than July 20 of each year, each county sheriff seeking
reimbursement of SAR costs and expenses under the program
which were incurred during the second half of the previous
fiscal year, shall submit to the director a separate primary
application package for each SAR incident.

(5)  Not later than July 31 of each year, the board shall
review all timely submitted applications, apply the formula set
forth in Section R704-1-5 below, and determine a fair and
equitable distribution of all monies available in the fund at the
close of the previous fiscal year.

R704-1-5.  Distribution Process - Division Responsibilities.
(1)  Prior to the time the board meets to determine

distribution, the division shall organize all applications and shall
provide them to the board, along with the following information
required under Subsection 53-2-107(7)(c):

(a)  the total amount of SAR funds available in the program
from the first half of the fiscal year for applications received
prior to April 1; and from the second half of the fiscal year for
applications received prior to October 1.  One-half of the money
appropriated by the legislature as dedicated credit for the
program shall be available for each application period;

(b)  the total costs and expenses requested by each county;
(c)  the total number of SAR incidents occurring per each

county population.  Said information shall be presented in the
form of a ratio (i.e., 1 incident per 500 residents, written as
1:500);

(d)  the number of victims residing outside of the subject
county.  Said information shall be presented in the form of a
percentage (i.e., if 10 out of 20 victims resided outside of the
county, it would be presented to the board as 50%);

(e)  the number of volunteer hours spent in each county in
emergency response and SAR related activities per county
population.  This information shall be presented in the form of
a ratio (i.e., 1 volunteer hour per 25 residents, written as 1:25);
and

(f)  which applications were received after the deadline.

R704-1-6.  Distribution Process - Determination of
Reimbursable Expenses and Reimbursement Caps.

(1)  Upon meeting to determine distribution, the board
shall first make a determination which costs and expenses
sought are reimbursable expenses under the program.  In so
determining, the board shall consider whether the costs and
expenses are:

(a)  reasonable in light of the types of services and
equipment provided and the existing market value of services
and equipment;

(b)  incidental to SAR activities;
(c)  excludable as salary or overtime pay; and
(d)  necessary or appropriate for conducting the type of

SAR operations for which reimbursement is sought.  For
example, Wasatch County might apply for a total of $45,000 for
costs and expenses, but the board could determine that only
$40,000 met the criteria of reimbursable expenses.

(2)  After determining the amount of reimbursable
expenses for each county, the board shall determine
reimbursement caps to provide a fair distribution of monies
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available in the fund:
(a)  if the total amount of reimbursable expenses is less

than the amount available in the fund, the board shall award
each county the amount determined to be a reimbursable
expense;

(b)  if the total amount of reimbursable expenses is more
than the amount available in the fund, the board shall apply the
following formula in determining reimbursement caps:

(i)  from the total amount available in the fund for the
subject application period, the board shall first set aside an
amount of 10% for replacement costs, and 10% for training
costs.  For example, if $280,000 were available, $28,000 would
be set aside as replacement monies, and $28,000 would be set
aside as training monies, leaving an available balance of
$224,000;

(ii)  from the remaining 80% of available funds, the board
shall calculate reimbursement caps per county by dividing the
available amount equally between the 29 counties.  Using the
above example, if $224,000 were available, a first review
maximum of $7,724.14 would be available for each county.  To
determine how much of that maximum will be awarded, the
board shall determine the adjusted reimbursable expenses based
on the formula set forth in Section R704-1-7.

R704-1-7.  Formula for Determining Adjusted Reimbursable
Expenses.

(1)  For the purpose of determining a fair and equitable
distribution of monies available in the fund, on its first review
of applications, the board shall adjust the amount of equitable
expenses each county will be awarded by applying the following
point system formula:

(a)  to award full payment of a county's reimbursable
expenses, the county would have to achieve all of the 100
percentage points possible.  The formula is based on the criteria
set forth in Subsection 53-2-107(7)(c).  By applying this
formula, the board shall determine adjusted reimbursable
expenses by calculating a percentage point value for each
county, and shall then award each county that percent of their
reimbursable expenses up to the reimbursement cap set under
Section R704-1-6.  In calculating the percentage, the following
point totals are possible:

(i)  each county which submits its application packages on
time shall receive 25 points;

(ii)  there shall be a possible 25 points based on the number
of SAR incidents occurring per county population;

(iii)  there shall be a possible 25 points based on the
percentage of victims residing outside of the subject county; and

(iv)  there shall be a possible 25 points based on the
number of volunteer hours spent in each county in emergency
response and SAR related activities per county population.

(b)  The following ratios shall determine the points
awarded based on the number of SAR incidents occurring per
county population:

(i)  5 points if the ratio is greater than 1:1000 but less than
1:750;

(ii)  10 points if the ratio is equal to or greater than 1:750
but less than 1:500;

(iii)  15 points if the ratio is equal to or greater than 1:500
but less than 1:250;

(iv)  20 points if the ratio is equal to or greater than 1:250
but less than 1:100;

(v)  25 points if the ratio is equal to or greater than 1:100.
(c)  The following ratios shall determine the points awarded

based on the percentage of victims residing outside of the
subject county:

(i)  5 points if up to 20% of the victims are from outside the
county;

(ii)  10 points if between 20% and 40% of the victims are
from outside the county;

(iii)  15 points if between 40% and 60% of the victims are
from outside the county;

(iv)  20 points if between 60% and 80% of the victims are
from outside the county;

(v)  25 points if more than 80% of the victims are from
outside the county.

(d)  The following ratios will determine the points awarded
based on the number of volunteer hours spent in each county in
emergency response and SAR related activities per county
population:

(i)  5 points if the ratio is greater than 1:100 but less than
1:50;

(ii)  10 points if the ratio is equal to or greater than 1:50
but less than 1:25;

(iii)  15 points if the ratio is equal to or greater than 1:25
but less than 1:10;

(iv)  20 points if the ratio is equal to or greater than 1:10
but less than 1:5;

(v)  25 points if the ratio is equal to or greater than 1:5.
(e)  The total awarded points shall be multiplied by the

reimbursable expenses to determine the adjusted reimbursable
expenses for each county.  For example, if the board awarded 85
points to Wasatch County, the $40,000 in reimbursable
expenses would be adjusted to $34,000 ($40,000 x .85).  Since
the cap is $7,724.14, Wasatch County would be entitled to only
that amount on first review.  However, on second review it
could receive some or all of the remaining $32,275.86.

R704-1-8.  Second Review of Applications.
(1)  When, after the first review and determination of the

adjusted reimbursable expenses for each county, reduced as
necessary to the reimbursement caps, there are expense funds
remaining from that half of the fiscal year, the board shall throw
out the reimbursement caps, and determine distribution as
follows:

(a)  when there are enough expense funds remaining to
cover the outstanding reimbursable expenses of all counties, the
board shall reimburse those amounts;

(b)  when there are not enough expense funds to pay the
outstanding reimbursable expenses, the board shall apply the
same percentage point value established for each county under
Section R704-1-7 to the outstanding reimbursable expenses.
When there are enough expense monies remaining to cover all
adjusted reimbursable expenses, the board shall reimburse those
amounts;

(c)  when there are not enough expense monies to cover all
adjusted reimbursable expenses, the board shall determine by
majority vote how the remaining expense funds are to be
distributed among the counties.

(2) In so ruling, the board shall give consideration to the
equities sought to be established by the percentage point values
determined under the forgoing formula.

(3)  The board may, by a majority vote, elect to utilize
reimbursement and training monies to cover reimbursable
expenses.

R704-1-9.  Reimbursement of Replacement Costs.
(1)  When determining distribution of any excess expense

monies,these monies may be added to the funds set aside for
reimbursement of replacement and upgrade of SAR equipment
under Subsection 53-2-107(1)(b).

(2)  The board shall then make a determination which
replacement costs sought are reimbursable under the program.
In so determining, the board shall consider whether these costs
are:

(a)  reasonable in light of the type and extent of
replacement or upgrade sought and in light of the existing
market value of costs;

(b)  reasonably related to or caused by the utilization of the
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subject equipment in SAR activities; and
(c)  not considered an unjust or improper enrichment of the

owner of the subject equipment.
(3)  The board shall then apply the same percentage point

value established for each county under Section R704-1-7 to the
replacement costs determined by the board to be reimbursable.
When there are enough replacement monies to cover all
reimbursable replacement costs, the board shall reimburse those
amounts.

(4)  When there are not enough replacement monies to
cover all reimbursable replacement costs, the board shall
determine by majority vote how the remaining replacement
monies are to be distributed among the counties.

(a)  In so ruling, the board shall give consideration to the
equities sought to be established by the percentage point values
determined under Section R704-1-7.

(b)  The board may, by a majority vote, elect to utilize any
training monies and remaining expense monies to cover
replacement costs.

R704-1-10.  Reimbursement of Training Costs.
(1)  After determining distribution of expense and

replacement monies, there are funds remaining, they may be
added to the monies set aside for reimbursement of training
costs under Subsection 53-2-107(1)(c).

(2)  The board shall then make a determination which
training costs sought are reimbursable under the program.  The
board shall consider whether these costs are:

(a) reasonable in light of the type and extent of training and
the existing market value of costs;

(b)  reasonably related to the training of SAR volunteers;
and

(3)  excludable as salary or overtime pay to instructors.
(a)  The board shall then apply the same percentage point

value established for each county under Section R704-1-7 to the
training costs determined by the board to be reimbursable.
When there are enough training monies to cover all
reimbursable training costs sought, the board shall reimburse
those amounts.

(b)  When there are not enough training monies to cover all
reimbursable training costs, the board shall determine by
majority vote how the remaining training monies are to be
distributed among the counties.

(i)  The board shall give consideration to the equities
sought to be established by the percentage point values
determined under Section R704-1-7.

(ii)  The board may, by a majority vote, elect to utilize any
remaining expense and replacement monies to cover training
costs.

(4)  The board may also elect to carry over any monies
remaining from the first half of the fiscal year to the second half.
However, on review of the applications from the second half of
the fiscal year, the board shall, pursuant to Subsection 53-2-
109(1)(e), award all program monies remaining in the fund for
that fiscal year.

KEY:  search and rescue, financial reimbursement, expenses
August 19, 1999 53-2-107
Notice of Continuation July 29, 2009
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R722.  Public Safety, Criminal Investigations and Technical
Services, Criminal Identification.
R722-320.  Undercover Identification.
R722-320-1.  Purpose.

The purpose of this rule is to establish a program whereby
the Department of Public Safety can assist federal, state, county,
and local law enforcement agencies in concealing the true
identity of undercover peace officers.

R722-320-2.  Authority.
This rule is authorized by Subsections 53-10-104(1), 53-

10-104(9), and 53-10-104(14).

R722-320-3.  Definitions.
(1)  "Chief administrative officer" means the commissioner

of public safety, a chief of police or sheriff of any municipality
or county of this state, or the agent in charge of operations in
this state for any federal law enforcement agency.

(2)  "Peace officer" means anyone employed in one of the
four peace officer classifications in Section 53-13-102.

(3)  "Undercover identification" means identification issued
to a peace officer which allows the true identity of the officer to
be concealed from criminal suspects and their associates.

(4)  "Undercover investigation" means a criminal
investigation conducted by a peace officer which is authorized
by the officer's agency and where the true identity of the officer
must be concealed from criminal suspects and their associates.

R722-320-4.  Type of Assistance Provided.
The department will assist federal, state, county, and local

law enforcement agencies in obtaining identification and
personal history information for their peace officers who
conduct undercover investigations.

R722-320-5.  Issuance of Undercover Identification.
(1)  The department may issue an undercover identification

after receiving a written request from the chief administrative
officer of a law enforcement agency.  This request must be on
official agency letterhead and shall include:

(a)  the reason the undercover identification is needed;
(b)  the real name and date of birth of the officer needing

undercover identification;
(c)  the undercover name, date of birth, social security

number, and address to be used by the officer; and,
(d)  the original signature of the chief administrative

officer.
(2)  Each request may be for one officer only. Multiple

requests in the same letter will not be honored.
(3)  Processing a request for undercover identification is

time consuming for the department.  Therefore, for the
convenience of all parties, the officer intending to apply for
undercover identification must call the department's Bureau of
Criminal Identification (BCI) at (801) 965-4484 and make an
appointment prior to coming in to apply for undercover
identification.

(4)  At the time of issuance the officer must:
(a)  present to BCI (4501 South 2700 West, Second Floor,

Salt Lake City, Utah) the original letter of request from the chief
administrative officer;

(b)  provide a copy of valid identification issued by the
officer's agency indicating that he/she is a peace officer; and,

(c)  complete the application form provided by the
department.

(5)  The department may issue an undercover identification
if the requirements of this rule are met and the department
believes that such issuance is in the best interests of law
enforcement.

R722-320-6.  Expiration of Undercover Identification.

(1)  Undercover identification issued pursuant to this rule:
(a)  shall automatically expire six months after it is issued;
(b)  must be returned to the department by the officer's

agency within 30 days in the case of an officer who is
reassigned to a position no longer requiring the use of
undercover identification; and

(c)  must immediately be returned to the department by the
officer's agency in the case of an officer who terminates
employment with the agency.

(2)  No officer may be issued undercover identification if
any undercover identification previously issued to another
officer of the same agency is not accounted for to the
satisfaction of the department.

(3)  A chief administrative officer may request that an
undercover identification issued to an officer of his/her agency
be extended beyond the six month expiration referred to in this
section if:

(a)  a written request for extension signed by the chief
administrative officer is received by the department prior to the
expiration date; and

(b)  the written request demonstrates to the satisfaction of
the department extenuating circumstances justifying the
extension.

R722-320-7.  Revocation of Undercover Identification.
The department may revoke an undercover identification:
(1)  if the undercover identification was used for a purpose

not related to an active undercover investigation;
(2)  if the officer has been charged with a crime or is under

investigation for any wrong doing that would compromise the
undercover identification program or not be in the best interests
of law enforcement; or

(3)  for any violation of this rule.

R722-320-8.  Surrender of Undercover Identification.
A peace officer whose undercover identification has

expired or which has been revoked shall immediately surrender
his/her undercover identification to the department.

R722-320-9.  Appeal.
(1)  In accordance with Subsection 63G-4-202(1) the

department hereby designates all adjudicative proceedings
associated with this rule as informal adjudicative proceedings.

(2)  An officer (appellant) whose request for undercover
identification has been denied or whose undercover
identification has been revoked, may appeal such denial or
revocation to the department's administrative law judge (ALJ).
The appeal must be filed on a form provided by the department.
The appeal shall be considered a request for agency action in
accordance with Subsection 63G-4-201(1)(b).

(a)  The appeal must be filed within thirty days after the
appellant receives notice of the denial or revocation.

(b)  The appellant will not receive a hearing on the appeal.
The ALJ will review the appeal and issue a written decision on
it in compliance with Subsection 63G-4-203(1)(i) within ten
days after receiving it.

(3)  An appellant who is dissatisfied with the ALJ's
decision may file a request for reconsideration with the ALJ
within ten days after receipt of the decision.  If the ALJ does not
issue an order within twenty days after receiving the request for
reconsideration, the request for reconsideration shall be
considered denied, and the appellant may seek judicial review
in accordance with Section 63G-4-402.

R722-320-10.  Records Protected.
All records pertaining to the issuance of an undercover

identification shall be protected under Subsection 63G-2-
305(9).
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KEY:  law enforcement, criminal investigation, undercover
identification
June 14, 1999 53-10-104
Notice of Continuation January 24, 2013
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R746.  Public Service Commission, Administration.
R746-320.  Uniform Rules Governing Natural Gas Service.
R746-320-1.  General Provisions.

A.  Scope and Applicability -- This rule applies to the
methods and conditions of service used by utilities furnishing
natural gas service in Utah.  These rules supersede any
conflicting provisions contained in tariffs of natural gas utilities
subject to Commission jurisdiction.  A utility may petition the
Commission for an exemption from specified portions of these
rules in accordance with R746-100-15, Deviation from Rules.

B.  Definitions --
1.  "British Thermal Unit" or "BTU" means the quantity of

heat needed to raise the temperature of one pound of water one
degree Fahrenheit.

2.  "CFR" means the Code of Federal Regulations, April 1,
1994 edition.

3.  "Commission" means the Public Service Commission of
Utah.

4.  "Cubic Foot" means:
a.  when gas is supplied and metered to customers at the

standard delivery pressure, as defined in Subsection R746-320-
2(G), the volume of gas which, at the temperature and pressure
existing in the meter, occupies one cubic foot;

b.  when gas is supplied to customers through positive
displacement meters at other than standard delivery pressure, the
volume of gas which occupies one cubic foot after applying a
suitable correction factor to simulate delivery and metering at
standard delivery pressure; the correction factor shall include
allowance for gas temperature when it is reasonably practical to
determine that factor;

c.  when gas is supplied through other meters, the volume
of gas which occupies one cubic foot at a temperature of 60
degrees Fahrenheit and at absolute pressure as provided in
utility tariff rates or regulations approved by this Commission.

5.  "Customer" means a person, firm, partnership, company,
corporation, organization, or governmental agency supplied with
gas by a gas utility subject to Commission jurisdiction.

6.  "Customer Meter" means the device used to measure the
volume of gas transferred from a gas utility to a customer.

7.  "Main" means a distribution line that is designed to
serve as a common source of supply for more than one service
line.  The term does not include service lines.

8.  "Service Line" means a distribution line that transports
gas from a common source of supply to:

a.  a customer meter or the connection to a customer's
piping, whichever is farther downstream, or

b.  the connection to a customer's piping if there is no
customer meter.

9.  "Therm" means a unit of heating value equalling
100,000 BTU.

10.  "Utility" means a gas corporation as defined in Section
54-2-1.

R746-320-2.  Quality Control Equipment, Standards,
Records and Reports.

A.  Testing Equipment and Facilities --
1.  Utilities shall own and maintain or have access to the

testing equipment necessary to make Commission-required tests
of the gas sold by the utilities.  The Commission may approve
arrangements for individual utilities to have their testing done
by another utility or competent party.

2.  Utilities shall properly maintain testing equipment
which shall be subject to Commission inspection.  The
Commission may inspect the testing equipment at reasonable
times.

3.  Utilities shall locate and use testing equipment so as to
ensure that gas samples taken are fairly representative of the gas
being distributed in the portion of the system being tested.

B.  Heating Value --

1.  Utilities shall file with the Commission, as part of their
tariffs, the range within which the average heating value per unit
of gas to be sold will fall.

2.  Utilities shall maintain the heating value established in
their tariffs and in so doing shall regulate the chemical
composition and specific gravity of the gas so as to maintain
satisfactory combustion in customers' appliances without
repeated adjustment of the burners.

3.  When utilities distribute supplemental or substitute gas,
they shall ensure that it performs satisfactorily regardless of
heating value.

C.  Heating Value Tests, Records, and Reports --
1.  Utilities shall make sufficient tests, or have access to

tests made by their suppliers, to accurately determine the heating
value of the gas sold.

2.  Tests shall be made at a location, or locations, which
will ensure the samples taken fairly represent the gas being
furnished to the utilities and their customers. Test reports shall
be available for review when requested by the Commission.

D.  BTU Measurement Equipment --
1.  Utilities shall maintain or have access to an approved

type calorimeter in an adequate testing station as specified in
Subsection R746-320-2(C)(1).  Utilities may use an approved
recording calorimeter which shall be checked at least once each
month with an approved standard calorimeter or against a
standard gas.

2.  Both calorimeter and method of testing shall be subject
to Commission inspection.

3.  Utilities may use BTU measuring equipment other than
calorimeters upon petition to and approval by the Commission.

E.  Gas Odor -- Gas supplied to customers shall be
odorized in accordance with 49 CFR 192.625, which is
incorporated by this reference.

F.  Purity of Gas -- Gas supplied to customers shall contain
no more than 75 to 80 parts per million of total sulfur.  Gas shall
be free of water and hydrocarbons in liquid form at the
temperature and pressure at which the gas is delivered.

G.  Standard Delivery Pressure -- Standard Delivery
Pressure shall be four ounces above local atmospheric pressure.
Maximum and minimum low pressure delivery pressures shall
conform to 49 CFR 192.623, which is incorporated by
reference.

H.  Pressure Testing and Maintenance of Standards --
1.  Utilities shall make every reasonable effort to maintain

adequate gas pressure.  Utilities shall make determinations and
keep records of pressures adequate to enable the utilities at all
times to have accurate current knowledge of the pressure
existing in their distribution systems.  Pressure records shall be
properly identified, dated, and filed in the utilities' records.

2.  Utilities shall periodically test and maintain the
accuracy of any recording pressure gauges.

3.  Pressure limiting and regulator stations shall comply
with 49 CFR 192.741, which is incorporated by this reference.

R746-320-3.  Use, Location, and Accuracy Tests of Meters.
A.  Use of Meters -- Gas sold by utilities shall be metered

through approved meters except in case of emergency, or when
otherwise authorized by the Commission as provided in R746-
100-15, Deviation from Rules.  Meters shall bear an identifying
number and shall be plainly marked to show the units of the
meter index.  When gas is delivered at higher than standard
pressure, the contract, rate schedule, or gas bill shall specify the
method to be used to correct the gas volume to standard
pressure.

B.  Meter Location -- Meters may be located either inside
or outside of buildings.  The locations selected by utilities and
provided by customers shall be convenient for inspection and
reading of the meters and shall comply with 49 CFR 192.353,
192.355, 192.357, incorporated by reference.
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C.  Meter Accuracy at Installation -- New meters and
reinstalled meters shall be no more than one percent fast or two
percent slow.

D.  Initial Tests of Meters -- Meters shall be tested and
meet the foregoing accuracy limits before installation. When
meters are placed into service, the meter index reading shall be
recorded.

E.  Periodic Tests of Meters --
1.  Utilities shall adopt schedules for periodic tests and

repairs of positive displacement meters.  Utilities shall keep
records of accuracy of meters periodically tested and shall
analyze the records to determine meter service life for purposes
of adjusting the periods for testing and servicing meters.

2.  Unless a time extension or a statistical sampling method
is approved by the Commission, meter test intervals for
displacement meters of the following rated capacities shall not
exceed the following:

TABLE
     a.  To 300 cu. ft./hr              10 yrs
     b.  300 to 600 cu. ft./hr           5 yrs
     c.  600 to 1,500 cu. ft./hr         3 yrs
     d.  Over 1,500 cu. ft./hr           2 yrs
     e.  Orifice Meters, inspected
         and checked for accuracy        1 yr

F.  Meter Tests by Request --
1.  Upon written request, utilities shall test a customer's

meter promptly.  If a meter has been tested within 12 months
preceding the date of the request, the utility concerned may
require the customer to make a deposit to defray the costs of the
test.  If the meter is found to be more than three percent
inaccurate, either over or under, the deposit shall be refunded;
otherwise the deposit may be processed by the utility as a
service charge.  The deposit shall not exceed the estimated cost
of performing the test.

2.  The customer shall be entitled to observe the test and
the utility shall forward a copy of the written report of the test
to the customer.

G.  Referee Meter Tests -- If there is a dispute over a test,
the customer concerned may request a referee test in writing.
The Commission may require the deposit of a testing fee in
connection with a referee test to defray costs of the test.  Upon
filing of the request and receipt of the deposit, if needed, the
Commission shall notify the utility and the utility shall not
remove the meter until the Commission so instructs.  The meter
shall be tested in the presence of the Commission's
representative, and if the meter is found to be more than three
percent inaccurate, the customer's deposit may be refunded;
otherwise it may be kept.

H.  Billing Adjustments for Meter Variance --
1.  If a meter tested pursuant to Subsections R746-320-3(E)

and (F) is more than three percent fast, there shall be refunded
to the customer the amount billed in error for one-half the period
since the last test.  The one-half period shall not exceed six
months unless it can be shown that the error was due to some
cause, the date of which can be fixed.  In this instance, the
overcharge shall be computed back to, but not beyond, that date.

2.  If a meter tested pursuant to Subsections R746-320-3(E)
and (F) is more than three percent slow, the utility may bill the
customer in an amount equal to the unbilled error for one-half
the period since the last test, that one-half period shall not
exceed six months.

3.  When there is a nonregistering meter, the customer may
be billed on an estimate based on previous bills for similar
usage. The estimated period shall not exceed three months.

4.  When there is unauthorized use, the customer may be
billed on a reasonable estimate of the gas consumed.

I.  Standard Meter Test Methods -- Meter tests shall be
made by trained personnel using approved methods and testing
equipment.  The methods and apparatus recommended in the

Gas Displacement Standard, Second Edition 1985, published by
the American Gas Association and incorporated by this
reference, may be used to satisfy this rule.

J.  Meter Testing Equipment -- Utilities shall own and
maintain, or have access to, at least one five-cubic-foot prover
of an approved type, as well as other equipment necessary to test
meters.  Meter testing equipment shall be installed in a meter
testing station designed for that purpose.

K.  Records of Meter Tests -- Utilities shall record the
original data of meter tests on standard forms and preserve the
data until the next time meters are tested.

L.  Meter Records -- Utilities shall keep permanent records
of their meters.  Utilities shall start a record for each meter when
purchased and include the date of purchase, identification
number, manufacturer's name, type, and rating.  Utilities shall
keep records of any tests, adjustments, and repairs.  Utilities
shall keep records of meter readings when the meters are
installed or removed from service together with the addresses of
customers served.  The meter records shall be systematically
kept and filed until the meters are retired.

R746-320-5.  Design, Construction, and Operation of Plant.
A.  Generally --
1.  Facilities owned or operated by utilities and used in

furnishing gas shall be designed, constructed, maintained and
operated so as to provide adequate and continuous service.
Utilities shall, at all times, use every reasonable effort to protect
the public from danger and shall exercise due care to reduce the
hazards to which employees, customers, and others may be
subjected from their equipment and facilities.

2.  Utilities shall use accepted good practice of the gas
industry, but in no event shall those practices be construed to
require less than required by this rule, R746-409, Pipeline
Safety in Utah, Chapter 13 of Title 54, and the federal Natural
Gas Pipeline Safety Act, 49 U.S.C. Section 1671 et seq.

B.  Regulators -- If the gas pressure maintained in a
customer's service line exceeds the standard delivery pressure,
the utility concerned shall install an approved service regulator
on the service line on the customer's premises.  The regulator
shall be set to deliver gas within the established delivery
pressure range and shall have a vent piped to the outdoors if the
regulator is located within a building.  If pressure in the service
line exceeds 100 p.s.i.g., a primary regulator, in addition, shall
be installed on the service line outside the building.  Regulators
shall not be required for service of industrial or commercial
customers served through high pressure meters.

C.  Main Extensions -- Utilities shall adopt, with
Commission approval, uniform rules and regulations governing
main extensions.

D.  Installation and Maintenance of Service Lines and
Meters --

1.  Utilities shall furnish, install and maintain, free of
charge, a gas service line from the gas main adjacent to
customers' premises to the customers' property lines or curbs,
except that utilities shall not be required to install the piping on
the outlet side of meters.

2.  Customers may be required by utilities to install or pay
in full or in part for gas service lines from property lines to
customers' buildings in accordance with approved tariffs.

3.  Service lines and meters shall be owned and maintained
by utilities.

E.  Service Lines for Temporary Service --
1.  Utilities may provide temporary service to customers

and may require the customers to bear any costs, in excess of
any salvage value realized, of installing and removing service
lines.

2.  Temporary service shall be considered service provided
for emergency or short-term use, as specified in approved tariffs,
or service for speculative operations or those of questionable
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permanency.
F.  Gas Service Line Valves --
1.  New gas service lines, entering customers' buildings,

which are operating at a pressure greater than 10 p.s.i.g., and
other service lines two inches or larger, I.P.S., shall be equipped
with a gas service line valve located on the service line outside
buildings served.  If a service line valve is underground, it shall
be located in a durable curb box at an easily-accessible location.
The top of the curb box shall be at ground level and shall be
kept visible by the customer.

2.  Service lines shall be equipped with a gas service line
valve near the meter. If a service line is not equipped with an
outside shut-off, the inside shut-off shall be a type which can be
sealed in the off position.

R746-320-6.  Records.
A.  Maps and Records --
1.  Utilities shall keep suitable maps or records to show

size, location, character, and date of installation of major plant
items.

2.  Upon Commission request, and in form specified by or
satisfactory to the Commission, utilities shall file adequate
descriptions or maps showing the location of facilities.

B.  Operating Records --
1.  Utilities shall keep appropriate operating records for use

in statistical and analytical studies for regulatory purposes.
2.  Operating records shall be subject to Commission

inspection at reasonable times.
C.  Availability of Records -- Utilities shall keep any

records made mandatory by these rules at the utilities' offices in
Utah.  Commission representatives may inspect mandatory
records at reasonable times and in a reasonable manner during
normal operating hours.

D.  Reports to the Commission -- Utilities shall furnish to
the Commission, at times and in form designated by the
Commission, the results of required tests and summaries of
mandatory records.  At Commission request, utilities shall also
furnish the Commission with information concerning facilities
or operations.

E.  Preservation of Records -- The Commission adopts the
standards of 18 CFR 225, incorporated by reference, to govern
the preservation of records of natural gas utilities subject to the
jurisdiction of the Commission.

R746-320-7.  Accounting.
A.  Uniform System of Accounts -- The Commission

adopts 18 CFR 201, incorporated by this reference, as the
uniform system of accounts for gas utilities subject to
Commission jurisdiction.  Utilities shall use this system.

B.  Uniform List of Retirement Units of Property -- The
Commission adopts 18 CFR 216, incorporated by this reference,
as the schedule to be used in conjunction with the uniform
system of accounts in accounting for additions to and
retirements of gas plant.  Utilities subject to Commission
jurisdiction shall use this schedule.

R746-320-8.  Billing Adjustments.
A.  Definitions --
1.  A "backbill" is that portion of a bill, other than a

levelized bill, which represents charges not previously billed for
service that was actually delivered to the customer before the
current billing cycle.

2.  A "catch-up bill" is a bill based on an actual reading
provided after one or more bills based on estimated or customer
readings.  A catch-up bill which exceeds by 50 percent or more
the bill that would have been provided under a utility's standard
estimation program is presumed to be a backbill.

B.  Notice -- The account holder may be notified by mail,
by phone, or by a personal visit, of the reason for the backbill.

This notification shall be followed by, or include, a written
explanation of the reason for the backbill that shall be received
by the customer before the due date and be sufficiently detailed
to apprise the customer of the circumstances, error or condition
that caused the underbilling, and, if the backbill covers more
than a 24-month period, a statement setting forth the reasons the
utility did not limit the backbill under Subsection R746-320-
8(D).

C.  Limitations on Providing a Backbill -- A utility shall
not provide a backbill more than three months after the utility
actually became aware of the circumstance, error, or condition
that caused the underbilling and the correct calculation to be
used in the backbill has been determined.  This limitation does
not apply to fraud, theft of service, and denial of access to meter
situations.

D.  Limitations of the Period for Backbilling --
1.  A utility shall not bill a customer for service provided

more than 24 months before the utility actually became aware of
the circumstance, error, or condition that caused the
underbilling or that the original billing was incorrect.

2.  When there is customer fraud, theft of service, or denial
of access to the meter, the utility shall estimate a bill for the
period over which the fraud or theft was perpetrated or that
denial of access occurred.  The time limitations of Subsection
R746-320-8(D)(1) do not apply to customer fraud or theft
situations.

3.  In the case of a backbill for Utah sales taxes not
previously billed, the period covered by the backbill shall not
exceed the period for which the utility is assessed a sales tax
deficiency.

E.  Payment Period and Interest -- A utility shall permit the
customer to make arrangements to pay a backbill without
interest over a time period at least equal in length to the time
period over which the backbill was assessed. However, interest
will be assessed at the rate applied to past due accounts on
amounts not timely paid in accordance with the established
arrangements.  If the utility has demonstrated that the customer
knew or reasonably should have known that the original billing
was incorrect or in the case where there has been fraud or theft,
interest will be assessed from the time the original payment was
due.

R746-320-9.  Overbilling.
A.  Standards and Criteria for Overbilling -- Billing under

the following conditions constitutes overbilling:
1.  a meter registering more than three percent fast, or a

defective meter;
2.  use of an incorrect heat value multiplier;
3.  incorrect service classification, if the information

supplied by the customer was not erroneous or deficient;
4.  billing based on a crossed meter condition where the

customer is billed on the incorrect meter;
5.  meter turnover, or billing for a complete revolution of

a meter which did not occur;
6.  a delay in refunding payment to a customer pursuant to

rules providing for refunds for line extensions;
7.  incorrect meter reading or recording by the utility; and
8.  incorrect estimated demand billings by the utility.
B.  Interest Rate --
1.  A utility shall provide interest on customer payments for

overbilling. The interest rate shall be the greater of the interest
rate paid by a utility on customer deposits, or the interest rate
charged by a utility for late payments.

2.  Interest shall be paid from the date when the customer
overpayment is made, until the date when the overpayment is
refunded.  Interest shall be compounded during the overpayment
period.

C.  Limitations --
1.  A utility shall not be required to pay interest on
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overpayments if offsetting billing adjustments are made during
the next full billing cycle after the receipt of the overpayment.

2.  The utility shall be required to offer refunds, in lieu of
credit, only when the amount of the overpayment exceeds $50
or the sum of two average month's bills, whichever is less.
However, the utility shall not be required to offer a refund to a
customer having a balance owing to the utility, unless the refund
would result in a credit balance in favor of the customer.

3.  If a customer is given a credit for an overpayment,
interest will accrue only up to the time at which the first credit
is made, when credits are applied over two or more bills.

4.  A utility shall not be required to make a refund of, or
give a credit for, overpayments which occurred more than 24
months before the customer submitted a complaint to the utility
or the Commission, or the utility actually became aware of an
incorrect billing which resulted in an overpayment.  For all
overbilling conditions specified in 746-320-9.A, except for
crossed meter conditions specified in 746-320-9.A.4 not caused
by the utility, an exception to the 24 month limitation period
applies when the overbilling can be shown to be due to some
cause, the date of which can be fixed. In this instance the
overcharge shall be computed back to that date and the entire
overcharge shall be refunded.

5.  When a utility can demonstrate before the Commission
that a customer knew or reasonably should have known about an
overpayment, a utility shall not be required to pay interest on the
overpayment.

6.  Utilities shall not be required to pay interest on
overpayment credits or refunds which were made before the
effective date of this rule provision.

7.  Disputes regarding the level or terms of the refund or
credit are subject to the informal and formal review procedures
of the Utah Public Service Commission.

KEY:  rules and procedures, public utilities, utility service
shutoff
January 7, 2013 54-2-1
Notice of Continuation November 28, 2012 54-4-1

54-4-7
54-4-18
54-4-23
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R861.  Tax Commission, Administration.
R861-1A.  Administrative Procedures.
R861-1A-2.  Rulemaking Power Pursuant to Utah Code Ann.
Section 59-1-210 and 63-46a-4.

A.  Policy and Scope.  In accordance with the responsibility
placed upon it by law, the Commission shall enact appropriate
rules.  These rules shall prescribe practices and procedures for
the Commission and other state and county officials and
agencies over which the Commission has supervisory power and
shall interpret laws the Commission is charged with
administering when such interpretation is deemed necessary and
in the public interest.

B.  Preparation.  In the preparation of rules the
Commission may refer to appropriate materials and consult such
parties as it deems advisable, whether or not such persons are
employees of the Commission.  Drafts of proposed rules may be
submitted to the Office of the Attorney General for examination
as to legality and form.

C.  Notice and Hearing.  The Commission may publish, by
means of local communication, notice of its intent to exercise its
rulemaking power in a particular area.  Notice therein will be
given of a scheduled hearing or hearings not sooner than 15
days after such notice, at which hearing or hearings any party
who would be substantially affected by such exercise may
present argument in support thereof or in objection thereto.
Such notice and hearing or hearings will be instituted when the
Commission deems them to be of substantial value and in the
public interest or in accordance with Utah Code Ann. Section
63-46a-5.  Such notice and hearing or hearings shall not be a
prerequisite to the validity of any rule.

D.  Adoption.  Rules will be adopted by the Commission at
formal meetings with a quorum present.  Adopted rules will be
written and entered into the official minutes of the Commission,
which minutes are a public record available for examination by
interested members of the public at the Commission offices.
This proceeding and no other will be necessary for validity,
unless otherwise required by the rulemaking procedures.

E.  Effective Date.  In accordance with Utah Code Ann.
Section 63-46a-4.

F.  Publication.  Copies of adopted rules will be prepared
and made available to interested parties requesting the same.
Such rules may also be published periodically in booklets and
bulletins.  It shall be the policy of the Commission to provide
for publication of all new rules at the time of each compilation
of rules in the particular area.  No rule, however, shall be
deemed invalid by failure to prepare copies for distribution or to
provide for publication in the manner herein described.

G.  Petitions for Exercise of Rulemaking Power.  The
Commission may be petitioned to exercise its power to adopt a
rule of general application.  Such petition shall be submitted in
writing by any party who would be substantially and directly
affected by such rule.  The Commission will have wide
discretion in this area and will exercise this rulemaking power
upon petition only when it deems that such exercise would be of
substantial value to the citizens of Utah.  If the Commission
accepts such a petition, it may adopt such rule as it deems
appropriate; however, the petitioning party may submit a
proposed rule for the consideration of the Commission.  If the
Commission acts favorably upon such a petition, it will adopt
and publish the rule in the manner hereinabove described, and
in addition notify the petitioner of such adoption by mail at his
last known address.  If the Commission declines to act on such
petition, it will so notify the petitioning party in the same
manner.

H.  Repeal and Amendment.  The procedure above
described for the enactment of rules shall also be followed for
the amendment or repeal of existing rules.

R861-1A-3.  Division Conferences Pursuant to Utah Code

Ann. Sections 59-1-210 and 63G-4-102.
Any party directly affected by a commission action or

contemplated action may request a conference with the
supervisor or designated officer of the division involved in that
action.

(1) A request may be oral or written.
(2)  A conference will be conducted in an informal manner

in an effort to clarify and narrow the issues and problems
involved.

(3) The party requesting a conference will be notified of
the result:

(a)  orally or in writing;
(b)  in person or through counsel; and
(c)  at the conclusion of the conference or within a

reasonable time thereafter.
(4)  A conference may be held at any time prior to a

hearing, whether or not a petition for hearing, appeal, or other
commencement of an adjudicative proceeding has been filed.

R861-1A-9.  State Board of Equalization Procedures
Pursuant to Utah Code Ann. Sections 59-2-212, 59-2-1004,
and 59-2-1006.

(1)  The commission sits as the state board of equalization
in discharge of the equalization responsibilities given it by law.
The commission may sit on its own initiative to correct the
valuation of property that has been overassessed, underassessed,
or nonassessed as described in Section 59-2-212, and as a board
of appeal from the various county boards of equalization
described in Section 59-2-1004.

(2)  Appeals to the commission shall include:
(a)  a copy of the recommendation of a hearing officer if a

hearing officer heard the appeal;
(b)  a copy of the notice required under Section 59-2-919;
(c)  a copy of the minutes of the board of equalization;
(d)  a copy of the property record maintained by the

assessor;
(e)  if the county board of equalization does not include the

record in its minutes, a copy of the record of the appeal required
under R884-24P-66;

(f)  a copy of the evidence submitted by the parties to the
board of equalization;

(g)  a copy of the petition for redetermination; and
(h)  a copy of the decision of the board of equalization.
(3)  A notice of appeal filed by the taxpayer with the

auditor pursuant to Section 59-2-1006 shall be presumed to
have been timely filed unless the county provides convincing
evidence to the contrary.  In the absence of evidence of the date
of mailing of the county board of equalization decision by the
county auditor to the taxpayer, it shall be presumed that the
decision was mailed three days after the meeting of the county
board of equalization at which the decision was made.

(4)  Appeals to the commission shall be scheduled for
hearing pursuant to commission rules.

(5)  Appeals to the commission shall be on the merits
except for the following:

(a)  dismissal for lack of jurisdiction;
(b)  dismissal for lack of timeliness;
(c)  dismissal for lack of evidence to support a claim for

relief.
(6)(a)  The commission shall consider, but is not limited to,

the facts and evidence submitted to the county board.
(b)  A party may raise a new issue before the commission.
(7)  On an appeal from a dismissal by a county board for

the exceptions under Subsection (5), the only matter that will be
reviewed by the commission is the dismissal itself, not the
merits of the appeal.

(8)  An appeal filed with the commission may be remanded
to the county board of equalization for further proceedings if the
commission determines that:
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(a)  dismissal under Subsection (5)(a) or (c) was improper;
(b)  the taxpayer failed to exhaust all administrative

remedies at the county level;
(c)  in the interest of administrative efficiency, the matter

can best be resolved by the county board;
(d)  the commission determines that dismissal under

Subsection (5)(a)(c) is improper under R884-24P-66; or
(e)  a new issue is raised before the commission by a party.
(9)  The provisions of this rule apply only to appeals to the

commission as the state board of equalization.  For information
regarding appeals to the county board of equalization, please see
Section 59-2-1004 and R884-24P-66.

R861-1A-10.  Miscellaneous Provisions Pursuant to Utah
Code Ann. Section 59-1-210.

A.  Rights of Parties.  Nothing herein shall be construed to
remove or diminish any right of any party under the Constitution
of the United States, the Constitution of the state of Utah, or any
existing law.

B.  Effect of Partial Invalidation.  If any part of these rules
be declared unconstitutional or in conflict with existing statutory
law by a court of competent jurisdiction, the remainder shall not
be affected thereby and shall continue in full force and effect.

C.  Enactment of Inconsistent Legislation.  Any statute
passed by the Utah Legislature inconsistent with these rules or
any part thereof will effect a repeal of that part of these rules
with which it is inconsistent, but of no other part.

D.  Presumption of Familiarity.  It will be presumed that
parties dealing with the Commission are familiar with:

1.  these rules and the provisions thereof,
2.  the revenue laws of the state of Utah, and
3.  all rules enacted by the Commission in its

administration thereof.

R861-1A-11.  Appeal of Corrective Action Order Pursuant
to Utah Code Ann. Section 59-2-704.

A.  Appeal of Corrective Action Order.  Any county
appealing a corrective action order issued pursuant to Section
59-2-704, shall, within 10 days of the mailing of the order,
request in writing a hearing before the Commission.  The
Commission shall immediately set the time and place of the
hearing, which shall be held no later than June 30 of the tax year
to which the corrective action order applies.

B.  Hearings.  Hearings on corrective action order appeals
shall be conducted as formal hearings and shall be governed by
the procedures contained in these rules.  If the parties are able
to stipulate to a modification of the corrective action order, and
it is evident that there is a reasonable basis for modifying the
corrective action order, an amended corrective action order may
be executed by the Commission.  One or more commissioners
may preside at a hearing under this rule with the same force and
effect as if a quorum of the Commission were present.
However, a decision must be made and an order signed by a
quorum of the Commission.

C.  Decisions and Orders.  The Commission shall render its
decision and order no later than July 10 of the tax year to which
the corrective action order applies.  Upon reaching a decision,
the Commission shall immediately notify the clerk of the county
board of equalization and the county assessor of that decision.

D.  Sales Information.  Access to Commission property
sales information shall be available by written agreement with
the Commission to any clerk of the county board of equalization
and county assessor appealing under this rule.  All other
reasonable and necessary information shall be available upon
request, according to Commission guidelines.

E.  Conflict with Other Rules.  This rule supersedes all
other rules that may otherwise govern these proceedings before
the Commission.

R861-1A-12.  Policies and Procedures Regarding Public
Disclosure Pursuant to Utah Code Ann. Sections 41-3-209,
59-1-210, 59-1-403, and 59-1-405.

(1)  Hearings.
(a)  Except as provided under Subsection (1)(b), and

pursuant to Section 59-1-405, hearings related to appeals filed
with the commission are confidential tax matters and not subject
to Title 52, Chapter 4, Open and Public Meetings Act.

(b)  Hearings related to the enforcement of Title 41,
Chapter 3, Motor Vehicle Business Regulation, are open to the
public.

(2)  Orders.
(a)  Except as provided in Subsections (2)(b) through (e),

written orders signed by the commission will be mailed to the
named parties in accordance with commission procedures.
Copies of these orders or information about them will not be
provided to any person other than the named parties except
under the following circumstances:

(i)  the parties have affirmatively waived any claims to
confidentiality; or

(ii)  the orders may be effectively sanitized through the
deletion of references to the parties, specific tax amounts,
witnesses, geographic information, or any other information that
might identify a particular person.

(b)  Property tax orders signed by the commission that do
not contain commercial information will be mailed to the named
parties in accordance with commission procedures.  Copies of
these orders or information about them will not be provided to
any person other than the named parties except under the
following circumstances:

(i)  the parties have affirmatively waived any claims to
confidentiality;

(ii)  the orders may be effectively sanitized through the
deletion of reference to the parties, specific tax amounts,
witnesses, geographic information, or any other information that
might identify any private party to the appeal; or

(iii)  the disclosure is required or allowed under state law.
(c)(i)  Property tax orders signed by the commission that

contain commercial information will be mailed to the
appropriate persons in accordance with Section 59-1-404 and
rule R861-1A-37, Provisions Relating to Disclosure of
Commercial Information.

(ii)  Copies of property tax orders described in Subsection
(2)(c)(i), or information about them, will be made available to
persons other than the persons described in Section 59-1-404
and rule R861-1A-37 under the following circumstances:

(A)  the parties have affirmatively waived any claims to
confidentiality;

(B)  the orders may be effectively sanitized through the
deletion of reference to the parties, specific tax amounts,
commercial information, witnesses, geographic information, or
any other information that might identify any private party to the
appeal; or

(C)  the disclosure is required or allowed under state law.
(d)  Orders resulting from a hearing related to the

enforcement of Title 41, Chapter 1a, Motor Vehicle Act, will be
mailed to the named parties in accordance with commission
procedures. Copies of these orders or information about them
will not be provided to any person other than the named parties
except under the following circumstances:

(i)  the parties have affirmatively waived any claims to
confidentiality;

(ii)  the orders may be effectively sanitized through the
deletion of reference to the parties, specific tax amounts,
witnesses, geographic information, or any other information that
might identify any private party to the appeal; or

(iii)  the disclosure is required under state law.
(e)  Orders resulting from a hearing related to the

enforcement of Title 41, Chapter 3, Motor Vehicle Business
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Regulation, are public information and may be publicized.
(3)  Commission Notes and Workpapers.
(a)  All workpapers, notes, and other material prepared by

the commissioners, as well as staff and employees of the
commission, are protected, and access to the specific material is
restricted to employees of the commission and its legal counsel
only.

(b)  Examples of this restricted material include audit
workpapers and notes, ad valorem appraisal worksheets, and
notes taken during hearings and deliberations. In the case of
information prepared as part of an audit, the auditing division
will, upon request, provide summary information of the findings
to the taxpayer. These items will not be available to any person
or party by discovery carried out pursuant to these rules or the
Utah Rules of Civil Procedure.

(4)  Reciprocal Agreements.
(a)  The commission may enter into individual reciprocal

agreements to share specific tax information with authorized
representatives of the United States Internal Revenue Service or
the revenue service of any other state.

(b)  For all taxes other than individual income tax and
corporate franchise tax, the commission may share information
gathered from returns and other written statements with the
federal government, other states, and political subdivisions
within and without the state if the political subdivision, state, or
federal government grant substantially similar privileges to this
state.

(5)  Statistical Information. The commission authorizes the
preparation and publication of statistical information regarding
the payment and collection of state taxes. The information will
be made available after review and approval of the commission.

(6)  Publication of Delinquent Taxpayer Information.
(a)  For purposes of this Subsection (6), "delinquent

taxpayer" does not include a person subject to a tax under:
(i)  Title 59, Chapter 7, Corporate Franchise and Income

Taxes;
(ii)  Title 59, Chapter 10, Part 1, Determination and

Reporting of Tax Liability and Information;
(iii)  Title 59, Chapter 10, Part 2, Trusts and Estates; or
(iv)  Title 59, Chapter 10, Part 14, Pass-Through Entities

and Pass-Through Entity Taxpayers Act.
(b)  The commission may publicize the following

information relating to a delinquent taxpayer:
(i)  name;
(ii)  address;
(iii)  the amount of money owed by tax type; and
(iv)  any legal action taken by the commission, including

charges filed and property seized.

R861-1A-13.  Requests for Accommodation and Grievance
Procedures Pursuant to Utah Code Ann. Section 63G-3-201,
28 CFR 35.107 1992 edition, and 42 USC 12201.

(1)  Individuals with a disability may request reasonable
accommodations to services, programs, or activities, or a job or
work environment in the following manner.

(a)  Requests shall be directed to:
Accommodations Coordinator
Utah State Tax Commission
210 North 1950 West
Salt Lake City, Utah 84134
Telephone:  801-297-3811  TDD: 801-297-3819 or relay

at 711
(b)  Requests shall be made at least three working days

prior to any deadline by which the accommodation is needed.
(c)  Requests shall include the following information:
(i)  the individual's name and address;
(ii)  a notation that the request is made in accordance with

the Americans with Disabilities Act;
(iii)  a description of the nature and extent of the

individual's disability;
(iv)  a description of the service, program, activity, or job

or work environment for which an accommodation is requested;
and

(v)  a description of the requested accommodation if an
accommodation has been identified.

(2)  The accommodations coordinator shall review all
requests for accommodation with the applicable division
director and shall issue a reply within two working days.

(a)  The reply shall advise the individual that:
(i)  the requested accommodation is being supplied; or
(ii)  the requested accommodation is not being supplied

because it would cause an undue hardship, and shall suggest
alternative accommodations.  Alternative accommodations must
be described; or

(iii)  the request for accommodation is denied.  A reason
for the denial must be included; or

(iv)  additional time is necessary to review the request.  A
projected response date must be included.

(b)  All denials of requests under Subsections (2)(a)(ii) and
(2)(a)(iii) shall be approved by the executive director or
designee.

(c)  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall
also be made in writing.

(3)  Individuals with a disability who are dissatisfied with
the reply to their request for accommodation may file a request
for review with the executive director in the following manner.

(a)  Requests for review shall be directed to:
Executive Director
Utah State Tax Commission
210 North 1950 West
Salt Lake City, Utah 84134
Telephone:  801-297-3841  TDD: 801-297-3819 or relay

at 711
(b)  A request for review must be filed within 180 days of

the accommodations coordinator's reply.
(c)  The request for review shall include:
(i)  the individual's name and address;
(ii)  the nature and extent of the individual's disability;
(iii)  a copy of the accommodation coordinator's reply;
(iv)  a statement explaining why the reply to the

individual's request for accommodation was unsatisfactory;
(v)  a description of the accommodation desired; and
(vi)  the signature of the individual or the individual's legal

representative.
(4)  The executive director shall review all requests for

review and shall issue a reply within 15 working days after
receipt of the request for review.

(a)  If unable to reach a decision within the 15 working day
period, the executive director shall notify the individual with a
disability that the decision is being delayed and the amount of
additional time necessary to reach a decision.

(b)  All replies shall be made in a suitable format.  If the
suitable format is a format other than writing, the reply shall
also be made in writing.

(5)  The record of each request for review, and all written
records produced or received as part of each request for review,
shall be classified as protected under Section 63G-2-305 until
the executive director issues a decision.

(6)  Once the executive director issues a decision, any
portions of the record that pertain to the individual's medical
condition shall remain classified as private under Section 63G-
2-302 or controlled under Section 63G-2-304, whichever is
appropriate.  All other information gathered as part of the appeal
shall be classified as private information.  Only the written
decision of the executive director shall be classified as public
information.

(7)  Individuals with a disability who are dissatisfied with
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the executive director's decision may appeal that decision to the
commission in the manner provided in Sections 63G-4-102
through 63G-4-105.

R861-1A-15.  Requirement of Social Security and Federal
Identification Numbers Pursuant to Utah Code Ann. Section
59-1-210.

A.  Taxpayers shall provide the Tax Commission with their
social security number or federal identification number, as
required by the Tax Commission.

B.  Sole proprietor and partnership applicants shall provide
the Tax Commission with the following information for every
owner or partner of the applying entity:

1.  name;
2.  home address;
3.  social security number and federal identification

number, as required by the Tax Commission.
C.  Corporation and limited liability applicants shall

provide the Tax Commission with the following information for
every officer or managing member of the applying entity:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.
D.  Business trust applicants shall provide the Tax

Commission with the following information for the responsible
trustees:

1.  name;
2.  home address; and
3.  social security number and federal identification

number, as required by the Tax Commission.

R861-1A-16.  Utah State Tax Commission Management Plan
Pursuant to Utah Code Ann. Section 59-1-207.

(1)  The executive director reports to the commission.  The
executive director shall meet with the commission periodically
to report on the status and progress of this agreement, update the
commission on the affairs of the agency and seek policy
guidance.  The chairman of the commission shall designate a
liaison of the commission to coordinate with the executive
director in the execution of this agreement.

(2)  The structure of the agency is as follows:
(a)  The Office of the Commission, including the

commissioners and the following units that report to the
commission:

(i)  Internal Audit;
(ii)  Appeals;
(iii)  Economic and Statistical; and
(iv)  Public Information.
(b)  The Office of the Executive Director, including the

executive director's staff and the following divisions that report
to the executive director:

(i)  Administration;
(ii)  Taxpayer Services;
(iii)  Motor Vehicle;
(iv)  Auditing;
(v)  Property Tax;
(vi)  Processing; and
(vii)  Motor Vehicle Enforcement.
(3)  The Executive Director shall oversee service

agreements from other departments, including the Department
of Human Resources and the Department of Technology
Services.

(4)  The commission hereby delegates full authority for the
following functions to the executive director:

(a)  general supervision and management of the day to day
management of the operations and business of the agency
conducted through the Office of the Executive Director and
through the divisions set out in Subsection (2)(b);

(b)  management of the day to day relationships with the
customers of the agency;

(c)  all original assessments, including adjustments to audit,
assessment, and collection actions, except as provided in
Subsections (4)(d)  and (5);

(d)  in conformance with standards established by the
commission, waivers of penalty and interest pursuant to Section
59-1-401 in amounts under $10,000, or offers in compromise
agreements in amounts under $10,000;

(e)  except as provided in Subsection (5)(g), voluntary
disclosure agreements with companies, including multilevel
marketers;

(f)  determination of whether a county or taxing entity has
satisfied its statutory obligations with respect to taxes and fees
administered by the commission;

(g)  human resource management functions, including
employee relations, final agency action on employee grievances,
and development of internal policies and procedures; and

(h)  administration of Title 63G, Chapter 2, Government
Records Access and Management Act.

(5)  The executive director shall prepare and, upon
approval by the commission, implement the following actions,
agreements, and documents:

(a)  the agency budget;
(b)  the strategic plan of the agency;
(c)  administrative rules and bulletins;
(d)  waivers of penalty and interest in amounts of $10,000

or more pursuant to Section 59-1-401 as per the waiver of
penalty and interest policy;

(e)  offer in compromise agreements that abate tax, penalty
and interest over $10,000 as per the offer in compromise policy;

(f)  stipulated or negotiated agreements that dispose of
matters on appeal; and

(g)  voluntary disclosure agreements that meet the
following criteria:

(i)  the company participating in the agreement is not
licensed in Utah and does not collect or remit Utah sales or
corporate income tax; and

(ii)  the agreement forgives a known past tax liability of
$10,000 or more.

(6)  The commission shall retain authority for the following
functions:

(a)  rulemaking;
(b)  adjudicative proceedings;
(c)  private letter rulings issued in response to requests

from individual taxpayers for guidance on specific facts and
circumstances;

(d)  internal audit processes;
(e)  liaison with the governor's office;
(i)  Correspondence received from the governor's office

relating to tax policy will be directed to the Office of the
Commission for response.  Correspondence received from the
governor's office that relates to operating issues of the agency
will be directed to the Office of the Executive Director for
research and appropriate action.  The executive director shall
prepare a timely response for the governor with notice to the
commission as appropriate.

(ii)  The executive director and staff may have other
contact with the governor's office upon appropriate notice to the
commission; and

(f)  liaison with the Legislature.
(i)  The commission will set legislative priorities and

communicate those priorities to the executive director.
(ii)  Under the direction of the executive director, staff may

be assigned to assist the commission and the executive director
in monitoring legislative meetings and assisting legislators with
policy issues relating to the agency.

(7)  Correspondence that has been directed to the
commission or individual commissioners that relates to matters
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delegated to the executive director shall be forwarded to a staff
member of the Office of the Executive Director for research and
appropriate action.  A log shall be maintained of all
correspondence and periodically the executive director will
review with the commission the volume, nature, and resolution
of all correspondence from all sources.

(8)  The executive director's staff may occasionally act as
support staff to the commission for purposes of conducting
research or making recommendations on tax issues.

(a)  Official communications or assignments from the
commission or individual commissioners to the staff reporting
to the executive director shall be made through the executive
director.

(b)  The commissioners and the Office of the Commission
staff reserve the right to contact agency staff directly to facilitate
a collegial working environment and maintain communications
within the agency.  These contacts will exclude direct
commands, specific policy implementation guidance, or human
resource administration.

(9)  The commission shall meet with the executive director
periodically for the purpose of exchanging information and
coordinating operations.

(a)  The commission shall discuss with the executive
director all policy decisions, appeal decisions or other
commission actions that affect the day to day operations of the
agency.

(b)  The executive director shall keep the commission
apprised of significant actions or issues arising in the course of
the daily operation of the agency.

(c)  When confronted with circumstances that are not
covered by established policy or by instances of real or potential
conflicts of interest, the executive director shall refer the matter
to the commission.

R861-1A-18.  Allocations of Remittances Pursuant to Utah
Code Ann. Sections 59-1-210 and 59-1-705.

A.  Remittances received by the commission shall be
applied first to penalty, then interest, and then to tax for the
filing period and account designated by the taxpayer.

B.  If no designation for period is made, the commission
shall allocate the remittance so as to satisfy all penalty, interest,
and tax for the oldest period before applying any excess to other
periods.

C.  Fees associated with Tax Commission collection
activities shall be allocated from remittances in the manner
designated by statute.  If a statute does not provide for the
manner of allocating those fees from remittances, the
commission shall apply the remittance first to the collection
activity fees, then to penalty, then interest, and then to tax for
the filing period.

R861-1A-20.  Time of Appeal Pursuant to Utah Code Ann.
Sections 59-1-301, 59-1-501, 59-1-1410, 59- 2-1007, 59-7-517,
59-10-535, 59-12-114, 59-13-210, 63G-4-201, 63G-4- 401, 68-
3-7, and 68-3-8.5.

(1)  A request for a hearing to correct a centrally assessed
property tax assessment pursuant to Section 59-2-1007 must be
in writing. The request is deemed to be timely if:

(a)  it is received in the commission offices on or before the
close of business of the last day of the time frame provided by
statute; or

(b)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before June 1.

(c)  A request for a hearing that is mailed but not received
in the commission offices shall be considered timely filed if the
sender complies with the provisions of Subsection 68-3-
8.5(2)(b) and (c).

(2)  Except as provided in Subsection (3), a petition for
redetermination of a deficiency must be received in the

commission offices no later than 30 days from the date of a
notice that creates the right to appeal. The petition is deemed to
be timely if:

(a)  in the case of mailed or hand-delivered documents:
(i)  the petition is received in the commission offices on or

before the close of business of the last day of the 30-day period;
or

(ii)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30-day period; or

(b)  in the case of electronically-filed documents, the
petition is received no later than midnight of the last day of the
30-day period.

(c)  A petition for redetermination that is mailed but not
received in the commission offices shall be considered timely
filed if the sender complies with the provisions of Subsection
68-3-8.5(2)(b) and (c).

(3)  A petition for redetermination of a claim for refund
filed in accordance with 59-1-1410 is deemed to be timely if:

(a)  in the case of mailed or hand-delivered documents:
(i)  the petition is received in the commission offices on or

before the close of business of the last day of the time frame
provided by statute; or

(ii)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the time frame provided by statute; or

(b)  in the case of electronically-filed documents, the
petition is received no later than midnight of the last day of the
time frame provided by statute.

(c)  A petition for redetermination of a claim for refund that
is mailed but not received in the commission offices shall be
considered timely filed if the sender complies with the
provisions of Subsection 68-3-8.5(2)(b) and (c).

(4)(a)  An appeal of an action taken by the Motor Vehicle
Division under Title 41, Chapter 1a, or the Motor Vehicle
Enforcement Division under Title 41, Chapter 3, must be
received in the commission offices no later than 30 days from
the date of a notice that creates the right to appeal.

(b)  An appeal under Subsection (4)(a) is deemed to be
timely if:

(i)  in the case of mailed or hand-delivered documents:
(A)  the petition is received in the commission offices on

or before the close of business of the last day of the 30-day time
period; or

(B)  the date of the postmark on the envelope or cover
indicates that the request was mailed on or before the last day of
the 30-day time period; or

(ii)  in the case of electronically-filed documents, the
petition is received no later than midnight of the last day of the
30-day time period.

(c)  An appeal of an action that is mailed but not received
in the commission offices shall be considered timely filed if the
sender complies with the provisions of Subsection 68-3-
8.5(2)(b) and (c).

(5)  Any party adversely affected by an order of the
commission may seek judicial review within the time frame
provided by statute. Copies of the appeal shall be served upon
the commission and upon the Office of the Attorney General.

R861-1A-22.  Petitions for Commencement of Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501,
and 63G-4-201.

(1)  Time for Petition.  Unless otherwise provided by Utah
statute, petitions for adjudicative actions shall be filed within
the time frames specified in R861-1A-20.  If the last day of the
30-day period falls on a Saturday, Sunday, or legal holiday, the
period shall run until the end of the next Tax Commission
business day.

(2)  Contents.  A petition for adjudicative action need not
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be in any particular form, but shall be in writing and, in addition
to the requirements of 63G-4-201, shall contain the following:

(a)  name and street address and, if available, a fax number
or e-mail address of petitioner or the petitioner's representative;

(b)  a telephone number where the petitioning party or that
party's representative can be reached during regular business
hours;

(c)  petitioner's tax identification, social security number or
other relevant identification number, such as real property parcel
number or vehicle identification number;

(d)  particular tax or issue involved, period of alleged
liability, amount of tax in dispute, and, in the case of a property
tax issue, the lien date;

(e)  if the petition results from a letter or notice, the petition
will include the date of the letter or notice and the originating
division or officer; and

(f)  in the case of property tax cases, the assessed value
sought.

(3)  Effect of Nonconformance.  The commission will not
reject a petition because of nonconformance in form or content,
but may require an amended or substitute petition meeting the
requirements of this section when such defects are present.  An
amended or substitute petition must be filed within 15 days after
notice of the defect from the commission.

R861-1A-23.  Designation of Adjudicative Proceedings
Pursuant to Utah Code Ann. Section 63G-4-202.

(1)  All matters shall be designated as formal proceedings
and set for an initial hearing, a status conference, or a
scheduling conference pursuant to R861-1A-26.

(2) A matter may be diverted to a mediation process
pursuant to R861-1A-32 upon agreement of the parties and the
presiding officer.

R861-1A-24.  Formal Adjudicative Proceedings Pursuant to
Utah Code Ann. Sections 59-1-502.5, 63G-4-206, and 63G-4-
208.

(1)  The following may preside at a formal proceeding:
(a)  a commissioner;
(b)  an administrative law judge appointed by the

commission; or
(c)  in the case of a formal proceeding that relates to a

matter that is not a tax, fee, or charge as defined under Section
59-1-1402:

(i)  a commissioner;
(ii)  an administrative law judge appointed by the

commission; or
(iii)  a hearing officer appointed by the commission.
(2)  Assignment of a presiding officer to a case will be

made pursuant to agency procedures and not at the request of
any party to the appeal.

(a)  A party may request that one or more commissioners be
present at any hearing.  However, the decision of whether the
request is granted rests with the commission.

(b)  If more than one commissioner, administrative law
judge, or hearing officer is present at any hearing, the hearing
will be conducted by the presiding officer assigned to the
appeal, unless otherwise determined by the commission.

(3)  A formal proceeding includes an initial hearing
pursuant to Section 59-1-502.5, unless it is waived upon
agreement of all parties, and a formal hearing on the record, if
the initial hearing is waived or if a party appeals the initial
hearing decision.

(a)  Initial Hearing.
(i)  An initial hearing pursuant to Section 59-1-502.5 shall

be in the form of a conference.
(ii)  In accordance with Section 59-1-502.5, the

commission shall make no record of an initial hearing.
(iii)  Any issue may be settled in the initial hearing, but any

party has a right to a formal hearing on matters that remain in
dispute after the initial hearing decision is issued.

(iv)  Any party dissatisfied with the result of the initial
hearing must file a timely request for a formal hearing before
pursuing judicial review of unsettled matters.

(b)  Formal Hearing.
(i)  The commission shall make a record of all formal

hearings, which may include a written record or an audio
recording of the proceeding.

(ii)  Evidence presented at the initial hearing will not be
included in the record of the formal hearing, unless specifically
requested by a party and admitted by the presiding officer.

R861-1A-26.  Procedures for Formal Adjudicative
Proceedings Pursuant to Utah Code Ann. Sections 59-1-501
and 63G-4-204 through 63G-4-209.

(1)  A scheduling or status conference may be held.
(a)  At the conference, the parties and the presiding officer

may:
(i)  establish deadlines and procedures for discovery;
(ii)  discuss scheduling;
(iii)  clarify other issues;
(iv)  determine whether to refer the action to a mediation

process; and
(v)  determine whether the initial hearing will be waived.
(b)  The scheduling or status conference may be converted

to an initial hearing upon agreement of the parties.
(2)  Notice of Hearing.  At least ten days prior to a hearing

date, the commission shall notify the petitioning party or the
petitioning party's representative by mail, e-mail, or facsimile of
the date, time and place of any hearing or proceeding.

(3)  Proceedings Conducted by Telephone.  Any
proceeding may be held with one or more of the parties on the
telephone if the presiding officer determines that it will be more
convenient or expeditious for one or more of the parties and
does not unfairly prejudice the rights of any party.  Each party
to the proceeding is responsible for notifying the presiding
officer of the telephone number where contact can be made for
purposes of conducting the hearing.

(4)  Representation.
(a)  A party may pursue an appeal before the commission

without assistance of legal counsel or other representation.
However, a party may be represented by legal counsel or other
representation at every stage of adjudication.  Failure to obtain
legal representation shall not be grounds for complaint at a later
stage in the adjudicative proceeding or for relief on appeal from
an order of the commission.

(i)  An attorney licensed in a jurisdiction outside Utah may
represent a taxpayer before the commission without being
admitted pro hac vice in Utah.

(ii)  For appeals concerning Utah corporate franchise and
income taxes or Utah individual income taxes, legal counsel
must file a power of attorney or the taxpayer must submit a
signed petition for redetermination (Tax Commission form TC-
738) on which the taxpayer has authorized legal counsel to
represent him or her in the appeal.  For all other appeals, legal
counsel may, as an alternative, submit an entry of appearance.

(iii)  Any representative other than legal counsel must
submit a signed power of attorney authorizing the representative
to act on the party's behalf and binding the party by the
representative's action, unless the taxpayer submits a signed
petition for redetermination (Tax Commission form TC-738) on
which the taxpayer has authorized the representative to
represent him or her in the appeal.

(iv)  If a party is represented by legal counsel or other
representation, all documents will be directed to the party's
representative.  Documents will be mailed to the representative's
street or other address as shown in documents submitted by the
representative.  Documents may also be transmitted by facsimile
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number, e-mail address or other electronic means.  A request by
a party that documents be transmitted by e-mail shall constitute
a waiver of confidentiality of any confidential information
disclosed in that e-mail.

(b)  Any division of the commission named as party to the
proceeding may be represented by the Attorney General's Office
upon an attorney of that office submitting an entry of
appearance.

(5)  Subpoena Power.
(a)  Issuance.  Subpoenas may be issued to secure the

attendance of witnesses or the production of evidence.
(i)  If all parties are represented by counsel, an attorney

admitted to practice law in Utah may issue and sign the
subpoena.

(ii)  In all other cases, the party requesting the subpoena
must prepare it and submit it to the presiding officer for review
and, if appropriate, signature.  The presiding officer may inform
a party of its rights under the Utah Rules of Civil Procedure.

(b)  Service. Service of the subpoena shall be made by the
party requesting it in a manner consistent with the Utah Rules of
Civil Procedure.

(6)  Motions.
(a)  Consolidation.  The presiding officer has discretion to

consolidate cases when the same tax assessment, series of
assessments, or issues are involved in each, or where the fact
situations and the legal questions presented are virtually
identical.

(b)  Continuance.  A continuance may be granted at the
discretion of the presiding officer.

(i)  In the absence of a scheduling order:
(A)  Each party to an appeal may receive one continuance,

upon request, prior to the initial hearing.
(B)  If the initial hearing is waived or a formal hearing is

timely requested after an initial hearing decision is issued, each
party may receive one continuance, upon request, prior to the
formal hearing.

(C)  A request must be submitted no later than ten days
prior to the proceeding for which the continuance is requested
and may be denied if a party is prejudiced by the continuance.

(ii)  If a scheduling order has been issued or the requesting
party has already been granted a continuance, a continuance
request must be submitted in writing to the presiding officer.
The request must set forth specific reasons for the continuance.
After reviewing the request with one or more commissioners,
the presiding officer shall grant the request only if the presiding
officer determines that adequate cause has been shown and that
no other party or parties will be unduly prejudiced.

(c)  Default.  The presiding officer may enter an order of
default against a party in accordance with Section 63G-4-209.

(i)  The default order shall include a statement of the
grounds for default and shall be delivered to all parties.

(ii)  A defaulted party may seek to have the default set aside
according to procedures set forth in the Utah Rules of Civil
Procedure.

(d)  Ruling on Motions.  Motions may be made during the
hearing or by written motion.

(i)  Each motion shall include the grounds upon which it is
based and the relief or order sought.  Copies of written motions
shall be served upon all other parties to the proceeding.

(ii)  Upon the filing of any motion, the presiding officer
may:

(A)  grant or deny the motion; or
(B)  set the matter for briefing, hearing, or further

proceedings.
(iii)  If a hearing on a motion is held that may dispose of all

or a portion of the appeal or any claim or defense in the appeal,
the commission shall make a record of the proceeding, which
may include a written record or an audio recording of the
proceeding.

(e)  Requests to Withdraw Locally-Assessed Property Tax
Appeals.

(i)  A party who appeals a county board of equalization
decision to the commission may unilaterally withdraw its appeal
if:

(A)  it submits a written request to withdraw the appeal 20
or more days prior to:

(I)  the initial hearing; or
(II)  the formal hearing, if the parties waived the initial

hearing or participated in a mediation conference in lieu of the
initial hearing; and

(B)  no other party has filed a timely appeal of the county
board of equalization decision.

(ii)  A party who appeals an initial hearing decision issued
by the commission may unilaterally withdraw its appeal if:

(A)  it submits a written request to withdraw 20 or more
days prior to the formal hearing, regardless of whether the party
who appealed the initial hearing order is also the party who
appealed the county board of equalization decision; and

(B)  no other party has filed a timely appeal of the initial
hearing decision.

R861-1A-27.  Discovery Pursuant to Utah Code Ann. Section
63G-4-205.

(1)  Discovery procedures in formal proceedings shall be
established during the scheduling, and status conference in
accordance with the Utah Rules of Civil Procedure and other
applicable statutory authority.

(2)  The party requesting information or documents may be
required to pay in advance the costs of obtaining or reproducing
such information or documents.

R861-1A-28.  Evidence in Adjudicative Proceedings
Pursuant to Utah Code Ann. Sections 59-1-210, 63G-4-206,
76-8-502, and 76-8-503.

(1)  Except as otherwise stated in this rule, formal
proceedings shall be conducted in accordance with the Utah
Rules of Evidence, and the degree of proof in a hearing before
the commission shall be the same as in a judicial proceeding in
the state courts of Utah.

(2)  Every party to an adjudicative proceeding has the right
to introduce evidence.  The evidence may be oral or written, real
or demonstrative, direct or circumstantial.

(a)  The presiding officer may admit any reliable evidence
possessing probative value which would be accepted by a
reasonably prudent person in the conduct of his affairs.

(b)  The presiding officer may admit hearsay evidence.
However, no decision of the commission will be based solely on
hearsay evidence.

(c)  If a party attempts to introduce evidence into a hearing,
and that evidence is excluded, the party may proffer the
excluded testimony or evidence to allow the reviewing judicial
authority to pass on the correctness of the ruling of exclusion on
appeal.

(3)  At the discretion of the presiding officer or upon
stipulation of the parties, the parties may be required to reduce
their testimony to writing and to prefile the testimony.

(a)  Prefiled testimony may be placed on the record without
being read into the record if the opposing parties have had
reasonable access to the testimony before it is presented.  Except
upon finding of good cause, reasonable access shall be not less
than ten working days.

(b)  Prefiled testimony shall have line numbers inserted at
the left margin and shall be authenticated by affidavit of the
witness.

(c)  The presiding officer may require the witness to
present a summary of the prefiled testimony.  In that case, the
witness shall reduce the summary to writing and either file it
with the prefiled testimony or serve it on all parties within 10
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days after filing the testimony.
(d)  If an opposing party intends to cross-examine the

witness on prefiled testimony or the summary of prefiled
testimony, that party must file a notice of intent to cross-
examine at least 10 days prior to the date of the hearing so that
witness can be scheduled to appear or within a time frame
agreed upon by the parties.

(4)  The presiding officer shall rule and sign orders on
matters concerning the evidentiary and procedural conduct of
the proceeding.

(5)  Oral testimony at a formal hearing will be sworn.  The
oath will be administered by the presiding officer or a person
designated by him.  Anyone testifying falsely under oath may be
subject to prosecution for perjury in accordance with the
provisions of Sections 76-8-502 and 76-8-503.

(6)  Any party appearing in an adjudicative proceeding may
submit a memorandum of authorities.  The presiding officer may
request a memorandum from any party if deemed necessary for
a full and informed consideration of the issues.

R861-1A-29.  Decisions, Orders, and Reconsideration
Pursuant to Utah Code Ann. Sections 59-1-205 and 63G-4-
302.

(1)  "Taxpayer" for purposes of the requirement under
Section 59-1-205 that in a tie vote of the commission the
position of the taxpayer is considered to have prevailed,
includes:

(a)  a person that has received a license issued by the
commission; or

(b)  an applicant for a license issued by the commission.
(2)  Decisions and Orders.
(a)  Initial hearing decisions, formal hearing decisions, and

other dispositive orders.
(i)  A quorum of the commission shall deliberate all

hearing decisions and other orders that could dispose of all or a
portion of an appeal or any claim or defense in the appeal.

(ii)  A quorum of the commission shall sign all hearing
decisions and other orders that dispose of all or a portion of an
appeal or any claim or defense in the appeal.

(iii)  An administrative law judge, if he or she was the
presiding officer for an appeal, may elect not to sign the
commission's hearing decisions and other orders that dispose of
all or a portion of an appeal or any claim or defense in the
appeal.

(iv)  An initial hearing decision shall become final upon the
expiration of 30 days after the date of its issuance, except in any
case where a party has earlier requested a formal hearing in
writing.  The date a party requests a formal hearing is the earlier
of the date the envelope containing the request is postmarked or
the date the request is received at the commission.

(b)  Orders that are not dispositive.
(i)  A quorum of the commission is not required to

participate in an order that does not dispose of a portion of an
appeal or any claim or defense in the appeal.

(ii)  The presiding officer is authorized to sign all orders
that do not dispose of a portion of an appeal or any claim or
defense in the appeal.

(iii)  The commission may, at its option, sign any order that
does not dispose of a portion of an appeal or any claim or
defense in the appeal.

(3)  Reconsideration.  Within 20 days after the date that an
order that is dispositive of a portion or all of an appeal or any
claim or defense in the appeal is issued, any party may file a
written request for reconsideration alleging mistake of law or
fact, or discovery of new evidence.

(a)  The commission shall respond to the petition within 20
days after the date that it was received in the appeals unit to
notify the petitioner whether the reconsideration is granted or
denied, or is under review.

(i)  If no notice is issued within the 20-day period, the
commission's lack of action on the request shall be deemed to be
a denial and a final order.

(ii)  For purposes of calculating the 30-day limitation
period for pursuing judicial review, the date of the commission's
order on the reconsideration or the order of denial is the date of
the final agency action.

(b)  If no petition for reconsideration is made, the 30-day
limitation period for pursuing judicial review begins to run from
the date of the final agency action.

R861-1A-30.  Ex Parte Communications Pursuant to Utah
Code Ann. Sections 63G-4-203 and 63G-4-206.

(1)  No commissioner or administrative law judge shall
make or knowingly cause to be made to any party to an appeal
any communication relevant to the merits of a matter under
appeal unless notice and an opportunity to be heard are afforded
to all parties.

(2)  No party shall make or knowingly cause to be made to
any commissioner or administrative law judge an ex parte
communication relevant to the merits of a matter under appeal
for the purpose of influencing the outcome of the appeal.
Discussion of procedural matters are not considered ex parte
communication relevant to the merits of the appeal.

(3)  A presiding officer may receive aid from staff
assistants if:

(a)  the assistants do not receive ex parte communications
of a type that the presiding officer is prohibited from receiving,
and,

(b)  in an instance where assistants present information
which augments the evidence in the record, all parties shall have
reasonable notice and opportunity to respond to that
information.

(4)  Any commissioner or administrative law judge who
receives an ex parte communication relevant to the merits of a
matter under appeal shall place the communication into the case
file and afford all parties an opportunity to comment on the
information.

R861-1A-31.  Declaratory Orders Pursuant to Utah Code
Ann. Section 63G-4-503.

(1)  A party has standing to bring a declaratory action if
that party is directly and adversely affected or aggrieved by an
agency action within the meaning of the relevant statute.

(2)  A party with standing may petition for a declaratory
order to challenge:

(a)  the commission's interpretation of statutory language
as stated in an administrative rule; or

(b)  the commission's grant of authority under a statute.
(3)  The commission shall not accept a petition for

declaratory order on matters pending before the commission in
an audit assessment, refund request, collections action or other
agency action, or on matters pending before the court on judicial
review of a commission decision.

(4)  The commission may refuse to render a declaratory
order if the order will not completely resolve the controversy
giving rise to the proceeding or if the petitioner has other
remedies through the administrative appeals processes.  The
commission's decision to accept or reject a petition for
declaratory order rests in part on the petitioner's standing to
raise the issue and on a determination that the petitioner has not
already incurred tax liability under the statutes or rules
challenged.

(5)  A declaratory order that invalidates all or part of an
administrative rule shall trigger the rulemaking process to
amend the rule.

R861-1A-32.  Mediation Process Pursuant to Utah Code
Section 63G-4-102.
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(1)  Except as otherwise precluded by law, a resolution to
any matter of dispute may be pursued through mediation.

(a)  The parties may agree to pursue mediation any time
before the formal hearing on the record.

(b)  The choice of mediator and the apportionment of costs
shall be determined by agreement of the parties.

(2)  If mediation produces a settlement agreement, the
agreement shall be submitted to the presiding officer pursuant
to R861-1A-33.

(a)  The settlement agreement shall be prepared by the
parties or by the mediator, and promptly filed with the presiding
officer.

(b)  The settlement agreement shall be adopted by the
commission if it is not contrary to law.

(c)  If the mediation does not resolve all of the issues, the
parties shall prepare a stipulation that identifies the issues
resolved and the issues that remain in dispute.

(d)  If any issues remain unresolved, the appeal will be
scheduled for a formal hearing pursuant to R861-1A-23.

R861-1A-33.  Settlement Agreements Pursuant to Utah Code
Sections 59-1-210 and 59-1- 502.5.

A.  "Settlement agreement" means a stipulation, consent
decree, settlement agreement or any other legally binding
document or representation that resolves a dispute or issue
between the parties.

B.  Procedure:
1.  Parties with an interest in a matter pending before a

division of the Tax Commission may submit a settlement
agreement for review and approval, whether or not a petition for
hearing has been filed.

2.  Parties to an appeal pending before the commission may
submit a settlement agreement to the presiding officer for review
and approval.

3.  Each settlement agreement shall be in writing and
executed by each party or each party's legal representative, if
any, and shall contain:

a)  the nature of the claim being settled and any claims
remaining in dispute;

b)  a proposed order for commission approval; and
c)  a statement that each party has been notified of, and

allowed to participate in settlement negotiations.
4.  A settlement agreement terminates the administrative

action on the issues settled before all administrative remedies
are exhausted, and, therefore, precludes judicial review of the
issues.  Each settlement agreement shall contain a statement that
the agreement is binding and constitutes full resolution of all
issues agreed upon in the settlement agreement.

5.  The signed agreement shall stay further proceedings on
the issues agreed upon in the settlement until the agreement is
accepted or rejected by the commission or the commission's
designee.

a)  If approved, the settlement agreement shall take effect
by its own terms.

b)  If rejected, action on the claim shall proceed as if no
settlement agreement had been reached.  Offers made during the
negotiation process will not be used as an admission against that
party in further adjudicative proceedings.

R861-1A-34.  Private Letter Rulings Pursuant to Utah Code
Ann. Section 59-1-210.

A.  Private letter rulings are written, informational
statements of the commission's interpretation of statutes or
administrative rules, or informational statements concerning the
application of statutes and rules to specific facts and
circumstances.

1.  Private letter rulings address questions that have not
otherwise been addressed in statutes, rules, or decisions issued
by the commission.

2.  The commission shall not knowingly issue a private
letter ruling on a matter pending before the commission in an
audit assessment, refund request, or other agency action, or
regarding matters that are pending before the court on judicial
review of a commission decision.  Any private letter ruling
inadvertently issued on a matter pending agency or judicial
action shall be set aside until the conclusion of that action.

3.  Requests for private letter rulings must be addressed to
the commission in writing.  If the requesting party is dissatisfied
with the ruling, that party may resubmit the request along with
new facts or information for commission review.

B.  The weight afforded a private letter ruling in a
subsequent audit or administrative appeal depends upon the
degree to which the underlying facts addressed in the ruling
were adequate to allow thorough consideration of the issues and
interests involved.

C.  A private letter ruling is not a final agency action.
Petitioner must use the designated appeal process to address
judiciable controversies arising from the issuance of a private
letter ruling.

1.  If the private letter ruling leads to a denial of a claim, an
audit assessment, or some other agency action at a divisional
level, the taxpayer must use the appeals procedures to challenge
that action within 30 days of the final division decision.

2.  If the only matter at issue in the private letter ruling is
a challenge to the commission's interpretation of statutory
language or a challenge to the commission's authority under a
statute, the matter may come before the commission as a petition
for declaratory order submitted within 30 days of the date of the
ruling challenged.

R861-1A-35.  Manner of Retaining Records Pursuant to
Utah Code Ann. Sections 59-1-210, 59-5-104, 59-5-204, 59-6-
104, 59-7-506, 59-8-105, 59-8a-105, 59-10-501, 59-12-111,
59-13-211, 59-13-312, 59-13-403, 59-14-303, and 59-15-105.

A.  Definitions.
1.  "Database Management System" means a software

system that controls, relates, retrieves, and provides accessibility
to data stored in a database.

2.  "Electronic data interchange" or "EDI technology"
means the computer-to-computer exchange of business
transactions in a standardized, structured electronic format.

3.  "Hard copy" means any documents, records, reports, or
other data printed on paper.

4.  "Machine-sensible record" means a collection of related
information in an electronic format.  Machine-sensible records
do not include hard-copy records that are created or recorded on
paper or stored in or by an imaging system such as microfilm,
microfiche, or storage-only imaging systems.

5.  "Storage-only imaging system" means a system of
computer hardware and software that provides for the storage,
retention, and retrieval of documents originally created on
paper.  It does not include any system, or part of a system, that
manipulates or processes any information or data contained on
the document in any manner other than to reproduce the
document in hard copy or as an optical image.

6.  "Taxpayer" means the person required, under Title 59
or other statutes administered by the Tax Commission, to
collect, remit, or pay the tax or fee to the Tax Commission.

B.  If a taxpayer retains records in both machine-sensible
and hard-copy formats, the taxpayer shall make the records
available to the commission in machine-sensible format upon
request by the commission.

C.  Nothing in this rule shall be construed to prohibit a
taxpayer from demonstrating tax compliance with traditional
hard-copy documents or reproductions thereof, in whole or in
part, whether or not the taxpayer also has retained or has the
capability to retain records on electronic or other storage media
in accordance with this rule.  However, this does not relieve the
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taxpayer of the obligation to comply with B.
D.  Recordkeeping requirements for machine-sensible

records.
1.  Machine-sensible records used to establish tax

compliance shall contain sufficient transaction-level detail
information so that the details underlying the machine-sensible
records can be identified and made available to the commission
upon request.  A taxpayer has discretion to discard duplicated
records and redundant information provided its responsibilities
under this rule are met.

2.  At the time of an examination, the retained records must
be capable of being retrieved and converted to a standard record
format.

3.  Taxpayers are not required to construct machine-
sensible records other than those created in the ordinary course
of business.  A taxpayer who does not create the electronic
equivalent of a traditional paper document in the ordinary
course of business is not required to construct such a record for
tax purposes.

4.  Electronic Data Interchange Requirements.
a)  Where a taxpayer uses electronic data interchange

processes and technology, the level of record detail, in
combination with other records related to the transactions, must
be equivalent to that contained in an acceptable paper record.

b)  For example, the retained records should contain such
information as vendor name, invoice date, product description,
quantity purchased, price, amount of tax, indication of tax
status, and shipping detail.  Codes may be used to identify some
or all of the data elements, provided that the taxpayer provides
a method that allows the commission to interpret the coded
information.

c)  The taxpayer may capture the information necessary to
satisfy D.4.b) at any level within the accounting system and
need not retain the original EDI transaction records provided the
audit trail, authenticity, and integrity of the retained records can
be established.  For example, a taxpayer using electronic data
interchange technology receives electronic invoices from its
suppliers.  The taxpayer decides to retain the invoice data from
completed and verified EDI transactions in its accounts payable
system rather than to retain the EDI transactions themselves.
Since neither the EDI transaction nor the accounts payable
system captures information from the invoice pertaining to
product description and vendor name, i.e., they contain only
codes for that information, the taxpayer also retains other
records, such as its vendor master file and product code
description lists and makes them available to the commission.
In this example, the taxpayer need not retain its EDI transaction
for tax purposes.

5.  Electronic data processing systems requirements.
a)  The requirements for an electronic data processing

accounting system should be similar to that of a manual
accounting system, in that an adequately designed accounting
system should incorporate methods and records that will satisfy
the requirements of this rule.

6.  Business process information.
a)  Upon the request of the commission, the taxpayer shall

provide a description of the business process that created the
retained records.  The description shall include the relationship
between the records and the tax documents prepared by the
taxpayer, and the measures employed to ensure the integrity of
the records.

b)  The taxpayer shall be capable of demonstrating:
(1)  the functions being performed as they relate to the flow

of data through the system;
(2)  the internal controls used to ensure accurate and

reliable processing; and
(3)  the internal controls used to prevent unauthorized

addition, alteration, or deletion of retained records.
c)  The following specific documentation is required for

machine-sensible records retained pursuant to this rule:
(1)  record formats or layouts;
(2)  field definitions, including the meaning of all codes

used to represent information;
(3)  file descriptions, e.g., data set name; and
(4)  detailed charts of accounts and account descriptions.
E.  Records maintenance requirements.
1.  The commission recommends but does not require that

taxpayers refer to the National Archives and Record
Administration's (NARA) standards for guidance on the
maintenance and storage of electronic records, such as labeling
of records, the location and security of the storage environment,
the creation of back-up copies, and the use of periodic testing to
confirm the continued integrity of the records.  The NARA
standards may be found at 36 C.F.R., Section 1234,(1995).

2.  The taxpayer's computer hardware or software shall
accommodate the extraction and conversion of retained
machine-sensible records.

F.  Access to machine-sensible records.
1.  The manner in which the commission is provided access

to machine-sensible records as required in B. may be satisfied
through a variety of means that shall take into account a
taxpayer's facts and circumstances through consultation with the
taxpayer.

2.  Access will be provided in one or more of the following
manners:

a)  The taxpayer may arrange to provide the commission
with the hardware, software, and personnel resources necessary
to access the machine-sensible records.

b)  The taxpayer may arrange for a third party to provide
the hardware, software, and personnel resources necessary to
access the machine-sensible records.

c)  The taxpayer may convert the machine-sensible records
to a standard record format specified by the commission,
including copies of files, on a magnetic medium that is agreed
to by the commission.

d)  The taxpayer and the commission may agree on other
means of providing access to the machine-sensible records.

G.  Taxpayer responsibility and discretionary authority.
1.  In conjunction with meeting the requirements of D., a

taxpayer may create files solely for the use of the commission.
For example, if a data base management system is used, it is
consistent with this rule for the taxpayer to create and retain a
file that contains the transaction-level detail from the data base
management system and meets the requirements of D.  The
taxpayer should document the process that created the separate
file to show the relationship between that file and the original
records.

2.  A taxpayer may contract with a third party to provide
custodial or management services of the records.  The contract
shall not relieve the taxpayer of its responsibilities under this
rule.

H.  Alternative storage media.
1.  For purposes of storage and retention, taxpayers may

convert hard-copy documents received or produced in the
normal course of business and required to be retained under this
rule to microfilm, microfiche or other storage-only imaging
systems and may discard the original hard-copy documents,
provided the conditions of this section are met.  Documents that
may be stored on these media include general books of account,
journals, voucher registers, general and subsidiary ledgers, and
supporting records of details, such as sales invoices, purchase
invoices, exemption certificates, and credit memoranda.

2.  Microfilm, microfiche and other storage-only imaging
systems shall meet the following requirements:

a)  Documentation establishing the procedures for
converting the hard-copy documents to microfilm, microfiche,
or other storage-only imaging system must be maintained and
made available on request.  This documentation shall, at a
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minimum, contain a sufficient description to allow an original
document to be followed through the conversion system as well
as internal procedures established for inspection and quality
assurance.

b)  Procedures must be established for the effective
identification, processing, storage, and preservation of the stored
documents and for making them available for the period they are
required to be retained.

c)  Upon request by the commission, a taxpayer must
provide facilities and equipment for reading, locating, and
reproducing any documents maintained on microfilm,
microfiche, or other storage-only imaging system.

d)  When displayed on equipment or reproduced on paper,
the documents must exhibit a high degree of legibility and
readability.  For this purpose, legibility is defined as the quality
of a letter or numeral that enables the observer to identify it
positively and quickly to the exclusion of all other letters or
numerals.  Readability is defined as the quality of a group of
letters or numerals being recognizable as words or complete
numbers.

e)  All data stored on microfilm, microfiche, or other
storage-only imaging systems must be maintained and arranged
in a manner that permits the location of any particular record.

f)  There is no substantial evidence that the microfilm,
microfiche or other storage-only imaging system lacks
authenticity or integrity.

I.  Effect on hard-copy recordkeeping requirements.
1.  Except as otherwise provided in this section, the

provisions of this rule do not relieve taxpayers of the
responsibility to retain hard-copy records that are created or
received in the ordinary course of business as required by
existing law and regulations.  Hard-copy records may be
retained on a recordkeeping medium as provided in H.

2.  Hard-copy records not produced or received in the
ordinary course of transacting business, e.g., when the taxpayer
uses electronic data interchange technology, need not be created.

3.  Hard-copy records generated at the time of a transaction
using a credit or debit card must be retained unless all the details
necessary to determine correct tax liability relating to the
transaction are subsequently received and retained by the
taxpayer in accordance with this rule.  These details include
those listed in D.4.a) and D.4.b).

4.  Computer printouts that are created for validation,
control, or other temporary purposes need not be retained.

5.  Nothing in this section shall prevent the commission
from requesting hard-copy printouts in lieu of retained machine-
sensible records at the time of examination.

R861-1A-36.  Signatures Defined Pursuant to Utah Code
Ann. Sections 41-1a-209, 59-7-505, 59-10-512, 59-12-107, 59-
13-206, and 59-13-307.

(1)  Individuals who submit an application to renew their
vehicle registration on the Internet web site authorized by the
Tax Commission shall use the Tax Commission assigned
personal identification number included with their registration
renewal information as their signature for the renewal
application submitted over the Internet.

(2)  Taxpayers who use the Tax Commission authorized
Internet web site to file tax return information for tax types that
may be filed on that web site shall use the personal identification
number provided by the Tax Commission as their signature for
the tax return information filed on that web site.

(3) Taxpayers who file a tax return under Title 59, Chapter
10, Individual Income Tax Act, electronically and who meet the
signature requirement of the Internal Revenue Service shall be
deemed to meet the signature requirement of Section 59-10-512.

(4)  Taxpayers who file a corporate franchise and income
tax return electronically and who meet the signature requirement
of the Internal Revenue Service shall be deemed to meet the

signature requirement of Section 59-7-505.

R861-1A-37.  Provisions Relating to Disclosure of
Commercial Information Pursuant to Utah Code Ann.
Section 59-1-404.

(1)  The provisions of this rule apply to the disclosure of
commercial information under Section 59-1-404. For disclosure
of information other than commercial information, see rule
R861-1A-12.

(2)  For purposes of Section 59-1-404, "assessed value of
the property" includes any value proposed for a property.

(3)  For purposes of Subsection 59-1-404(2), "disclosure"
does not include the issuance by the commission of a decision,
order, or private letter ruling containing commercial information
to a:

(a)  named party of a decision or order;
(b)  party requesting a private letter ruling; or
(c)  designated representative of a party described in (3)(a)

or (3)(b).
(4)  For purposes of Subsection 59-1-404(6), "published

decision" does not include the issuance by the commission of a
decision, order, or private letter ruling containing commercial
information to a:

(a)  named party of a decision or order;
(b)  party requesting a private letter ruling; or
(c)  designated representative of a party described in (4)(a)

or (4)(b).
(5)  Information that may be disclosed under Section 59-1-

404(3) includes:
(a)  the following information related to the property's tax

exempt status:
(i)  information provided on the application for property

tax exempt status;
(ii)  information used in the determination of whether a

property tax exemption should be granted or revoked; and
(iii)  any other information related to a property's property

tax exemption;
(b)  the following information related to penalty or interest

relating to property taxes that the commission or county
legislative body determines should be abated:

(i)  the amount of penalty or interest that is abated;
(ii)  information provided on an application or request for

abatement of penalty or interest;
(iii)  information used in the determination of the

abatement of penalty or interest; and
(iv)  any other information related to the amount of penalty

or interest that is abated; and
(c)  the following information related to the amount of

property tax due on property:
(i)  the amount of taxes refunded or deducted as an

erroneous or illegal assessment under Section 59-2-1321;
(ii)  information provided on an application or request that

property has been erroneously or illegally assessed under
Section 59-2-1321; and

(iii)  any other information related to the amount of taxes
refunded or deducted under (5)(c)(i).

(6)(a)  Except as provided in (6)(b), commercial
information disclosed during an action or proceeding may not
be disclosed outside the action or proceeding by any person
conducting or participating in the action or proceeding.

(b)  Notwithstanding (6)(a), commercial information
contained in a decision issued by the commission may be
disclosed outside the action or proceeding if all of the parties
named in the decision agree in writing to the disclosure.

(7)  The commission may disclose commercial information
in a published decision as follows.

(a)  If the property taxpayer that provided the commercial
information does not respond in writing to the commission
within 30 days of the decision's issuance, requesting that the
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commercial information not be published and identifying the
specific commercial information the taxpayer wants protected,
the commission may publish the entire decision.

(b)  If the property taxpayer that provided the commercial
information indicates to the commission in writing the specific
commercial information that the taxpayer wants protected, the
commission may publish a version of the decision that contains
commercial information not identified by the taxpayer under
(7)(a).

(8)  The commission may share commercial information
gathered from returns and other written statements with the
federal government, any other state, any of the political
subdivisions of another state, or any political subdivision of this
state, if these political subdivisions, or the federal government
grant substantially similar privileges to this state.

R861-1A-38.  Class Actions Pursuant to Utah Code Ann.
Section 59-1-304.

A.  Unless the limitations of Section 59-1-304(2) apply, the
commission may expedite the exhaustion of administrative
remedies required by individuals desiring to be included as a
member of the class.

B.  In expediting exhaustion of administrative remedies, the
commission may take any of the following actions:

1.  publish sample claim forms that provide the information
necessary to process a claim in a form that will reduce the
burden on members of the putative class and expedite
processing by the commission;

2.  provide for waiver of initial hearings where requested
by any party;

3.  provide for expedited rulings on motions for summary
judgment where the facts are not contested and the legal issues
have been previously determined by the commission in ruling on
the case brought by class representatives.  The parties may
waive oral hearing and have final orders issued based upon
information submitted in the claims and division responses;

4.  consolidate the cases for hearing at the commission,
where a group of claims presents identical legal issues and it is
agreed by the parties that the resolution of the legal issues would
be dispositive of the claims;

5.  designate a claim as a test or sample claim with any
rulings on that test or sample claim to be applicable to all other
similar claims, upon agreement of the claiming parties; or

6.  any other action not listed in this rule if that action is
not contrary to procedures required by statute.

R861-1A-39.  Penalty for Failure to File a Return Pursuant
to Utah Code Ann. Sections 10-1-405, 59-1-401, 59-12-118,
and 69-2-5.

(1)(a)  Subject to Subsection (1)(b), "failure to file a tax
return," for purposes of the penalty for failure to file a tax return
under Subsection 59-1-401(1) includes a tax return that does not
contain information necessary for the commission to make a
correct distribution of tax revenues to counties, cities, and
towns.

(b)  Subsection (1)(a) applies to a tax return filed under:
(i)  Chapter 12, Sales and Use Tax Act;
(ii)  Title 10, Chapter 1, Part 4, Municipal

Telecommunications License Tax Act; or
(iii)  Title 69, Chapter 2, Emergency Telephone Service

Law.
(2)(a)  "Unpaid tax," for purposes of the penalty for failure

to file a tax return under Subsection 59-1-401(1) includes tax
remitted to the commission under Subsection (2)(b) that is:

(i)  not accompanied by a tax return; or
(ii)  accompanied by a tax return that is subject to the

penalty for failure to file a tax return.
(b)  Subsection (2)(a) applies to a tax remitted under:
(i)  Chapter 12, Sales and Use Tax Act;

(ii)  Title 10, Chapter 1, Part 4, Municipal
Telecommunications License Tax Act; or

(iii)  Title 69, Chapter 2, Emergency Telephone Service
Law.

R861-1A-40.  Waiver of Requirement to Post Security Prior
to Judicial Review Pursuant to Utah Code Ann. Section 59-
1-611.

(1)  "Post security" is as defined in Section 59-1-611.
(2)(a)  A taxpayer that seeks judicial review of a final

commission determination of a deficiency may apply for a
waiver of the requirement to post security with the commission
by:

(i)  submitting a letter requesting the waiver;
(ii)  providing financial information requested by the

commission; and
(iii)  providing a copy of the financial information to the

attorney general that is representing the commission in the
judicial review.

(b)  The financial information described in Subsection
(2)(a) shall be signed by the taxpayer under penalties of perjury.

(3)  Upon review of the financial information described in
Subsection (2), the commission shall:

(a)  determine whether the taxpayer qualifies for a waiver
of the requirement to post security with the commission; or

(b)  if unable to make the determination under Subsection
(3)(a) from the financial information, request additional
information from the taxpayer as necessary to make that
determination.

R861-1A-42.  Waiver of Penalty and Interest for Reasonable
Cause Pursuant to Utah Code Ann. Section 59-1-401.

(1)  Procedure.
(a)  A taxpayer may request a waiver of penalties or interest

for reasonable cause under Section 59-1-401 if the following
conditions are met:

(i)  the taxpayer provides a signed statement, with
appropriate supporting documentation, requesting a waiver;

(ii)  the total tax owed for the period has been paid;
(iii)  the tax liability is based on a return the taxpayer filed

with the commission, and not on an estimate provided by the
taxpayer or the commission;

(iv)  the taxpayer has not previously received a waiver
review for the same period; and

(v)  the taxpayer demonstrates that there is reasonable
cause for waiver of the penalty or interest.

(b)  Upon receipt of a waiver request, the commission
shall:

(i)  review the request;
(ii)  notify the taxpayer if additional documentation is

needed to consider the waiver request; and
(iii)  review the account history for prior waiver requests,

taxpayer deficiencies, and historical support for the reason
given.

(c)  Each request for waiver is judged on its individual
merits.

(d)  If the request for waiver of penalty or interest is
denied, the taxpayer has a right to appeal. Procedures for filing
appeals are found in Title 63G, Chapter 4, Administrative
Procedures Act, and commission rules.

(2)  Reasonable Cause for Waiver of Interest.  Grounds for
waiving interest are more stringent than for penalty. To be
granted a waiver of interest, the taxpayer must prove that the
commission gave the taxpayer erroneous information or took
inappropriate action that contributed to the error.

(3)  Reasonable Cause for Waiver of Penalty.  The
following clearly documented circumstances may constitute
reasonable cause for a waiver of penalty:

(a)  Timely Mailing:
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(i)  The taxpayer mailed the return with payment to the
commission by the due date and it was not timely delivered by
the post office through no fault of the taxpayer.

(ii)  In cases where the taxpayer cannot document a post
office error, the penalties may be waived if the taxpayer:

(A)  has an excellent history of compliance;
(B)  proves that sufficient funds were in the bank as of the

date of payment, and the check was written in numerical order;
and

(C)  presents documentation showing that the return or
payment was mailed timely.

(b) Wrong Filing Place:  The return or payment was filed
on time, but was delivered to the wrong office or agency.

(c)  Death or Serious Illness:
(i)  The death or serious illness of a taxpayer or a member

of the taxpayer's immediate family caused the delay.
(ii)  With respect to a business, trust or estate, the death or

illness must have been of the individual, or the immediate family
of the individual, who had sole authority to file the return.

(iii)  The death or illness must have occurred on or
immediately prior to the due date of the return.

(d)  Unavoidable Absence:  The person having sole
responsibility to file the return was absent from the state due to
circumstances beyond his or her control.

(e)  Disaster Relief:
(i)  A delay in reporting, filing, or paying was due either to

a federal or state declared disaster or to a natural disaster, such
as fire or accident, that results in the destruction of records or
disruption of business.

(ii)  If delinquency or delay is due to a federally declared
disaster, federal relief guidelines shall be followed.

(iii)  In the absence of federal guidelines, and for other
listed disasters, the taxpayer must demonstrate the matter was
corrected within a reasonable time, given the circumstances.

(f)  Reliance on Erroneous Tax Commission Information:
(i)  Underpayments and late filings or payments were

attributable to incorrect advice obtained from the commission,
unless the taxpayer gave the commission inaccurate or
insufficient information.

(ii)  Proof of erroneous information may be based on
written communication provided by the commission or, if the
taxpayer clearly documents, verbal communication.  Clear
documentation of verbal communication should include the
dates, times, and names of commission employees who provided
the erroneous information.

(iii)  A failure to comply will also be excused if it is
demonstrated that the taxpayer requested the necessary tax forms
and instructions timely, and the commission failed to timely
provide the forms and instructions requested.

(g)  Tax Commission Office Visit: The taxpayer proves that
before expiration of the time for filing the return or making the
payment, the taxpayer visited a commission office for
information or help in preparing the return and a commission
employee was not available for consultation.

(h)  Unobtainable Records: For reasons beyond the
taxpayer's control, the taxpayer was unable to obtain records to
determine the amount of tax due.

(i)  Reliance on Competent Tax Advisor:
(i)  The taxpayer fails to file a return after furnishing all

necessary and relevant information to a competent tax advisor,
who incorrectly advised the taxpayer that a return was not
required.

(ii)  The taxpayer is required, and has an obligation, to file
the return.  Reliance on a tax advisor to prepare a return does
not automatically constitute reasonable cause for failure to file
or pay. The taxpayer must demonstrate that ordinary business
care, prudence, and diligence were exercised in determining
whether to seek further advice.

(j)  First Time Filer:

(i)  It is the first return required to be filed and the taxes
were filed and paid within a reasonable time after the due date.

(ii)  The commission may also consider waiving penalties
on the first return after a filing period change if the return is
filed and tax is paid within a reasonable time after the due date.

(k)  Bank Error:
(i)  The taxpayer's bank has made an error in returning a

check, making a deposit or transferring money.
(ii)  A letter from the bank verifying its error is required.
(l)  Compliance History:
(i)  The commission will consider the taxpayer's recent

history for payment, filing, and delinquencies in determining
whether a penalty may be waived.

(ii)  The commission will also consider whether other tax
returns or reports are overdue at the time the waiver is
requested.

(m)  Employee Embezzlement:  The taxpayer shows that
failure to pay was due to employee embezzlement of the tax
funds and the taxpayer was unable to obtain replacement funds
from any other source.

(n)  Recent Tax Law Change:  The taxpayer's failure to file
and pay was due to a recent change in tax law that the taxpayer
could not reasonably be expected to be aware of.

(4)  Other Considerations for Determining Reasonable
Cause.

(a)  The commission allows for equitable considerations in
determining whether reasonable cause exists to waive a penalty.
Equitable considerations include:

(i)  whether the commission had to take legal means to
collect the taxes;

(ii)  if the error is caught and corrected by the taxpayer;
(iii)  the length of time between the event cited and the

filing date;
(iv)  typographical or other written errors; and
(v)  other factors the commission deems appropriate.
(b)  Other clearly supported extraordinary and

unanticipated reasons for late filing or payment, which
demonstrate reasonable cause and the inability to comply, may
justify a waiver of the penalty.

(c)  In most cases, ignorance of the law, carelessness, or
forgetfulness does not constitute reasonable cause for waiver.
Nonetheless, other supporting circumstances may indicate that
reasonable cause for waiver exists.

(d)  Intentional disregard, evasion, or fraud does not
constitute reasonable cause for waiver under any circumstance.

R861-1A-43.  Electronic Meetings Pursuant to Utah Code
Ann. Section 52-4-207.

(1) A commissioner may participate electronically in a
meeting open to the public under Section 52-4-207 if:

(a)  two commissioners are present at a single anchor
location; or

(b)  one commissioner is present at the anchor location.
(2)  If Subsection (1)(b) applies, the commissioner at the

anchor location shall conduct the meeting.
(3)(a)  The commission shall indicate in a public notice if

the public may participate electronically in a meeting open to
the public under Section 52-4-207.

(b)  A notice provided under Subsection (3)(a) shall direct
the public on how to participate electronically in the meeting.

R861-1A-44.  Definition of Delivery Service Pursuant to
Utah Code Ann. Section 59-1-1404.

For purposes of determining the date on which a document
has been mailed under Section 59-1-1404, "delivery service"
means the following delivery services the Internal Revenue
Service has determined to be a designated delivery service under
Section 7502, Internal Revenue Code:

(1)  DHL Express (DHL):
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(a)  DHL Same Day Service;
(b)  DHL Next Day 10:30 a.m.;
(c)  DHL Next Day 12:00 p.m.;
(d)  DHL DHL Next Day 3:00 p.m.; and
(e)  DHL 2nd Day Service;
(2)  Federal Express (FedEx):
(a)  FedEx Priority Overnight;
(b)  FedEx Standard Overnight;
(c)  FedEx 2 Day;
(d)  FedEx International Priority; and
(e)  FedEx International First; and
(3)  United Parcel Service (UPS):
(a)  UPS Next Day Air;
(b)  UPS Next Day Air Saver;
(c)  UPS 2nd Day Air;
(c)  UPS 2nd Day Air A.M.;
(d)  UPS Worldwide Express Plus; and
(e)  UPS Worldwide Express.

R861-1A-45.  Procedures for Commission Meetings Not
Open to the Public Pursuant to Utah Code Ann. Section 59-
1-405.

(1)  When the commission holds a meeting that is not open
to the public pursuant to Section 59-1-405, the commission
shall:

(a)  follow the procedures set forth in commission rules:
(i)  R861-1A-9, Tax Commission as Board of Equalization;
(ii)  R861-1A-11, Appeal of Corrective Action;
(iii)  R861-1A-20, Time of Appeal;
(iv)  R861-1A-22, Petitions for Commencement of

Adjudicative Proceedings;
(v)  R861-1A-23, Designation of Adjudicative

Proceedings;
(vi)  R861-1A-24, Formal Adjudicative Proceedings;
(vii)  R861-1A-26, Procedures for Formal Adjudicative

Proceedings;
(viii)  R861-1A-27, Discovery;
(ix)  R861-1A-28, Evidence in Adjudicative Proceedings;
(x)  R861-1A-29, Decision, Orders, and Reconsideration;
(xi)  R861-1A-30, Ex Parte Communications;
(xii)  R861-1A-31, Declaratory Orders;
(xiii)  R861-1A-32, Mediation Process;
(xiv)  R861-1A-33, Settlement Agreements;
(xv)  R861-1A-34, Private Letter Rulings;
(xvi)  R861-1A-38, Class Actions;
(xvii)  R861-1A-40, Waiver of Requirement to Post

Security Prior to Judicial Review; and
(xviii)  R861-1A-42, Waiver of Penalty and Interest for

Reasonable Cause; and
(b)  for all meetings other than initial hearings, or the

deliberating and issuing of an order relating to adjudicative
proceedings, keep confidential written minutes and a
confidential recording of the meeting.

(2)  Written minutes of a meeting under Subsection (1)(b)
shall include:

(a)  the date, time, and place of the meeting;
(b)  the names of each person present at the meeting;
(c)  the substance of all matters proposed, discussed, or

decided by the commission, which may include a summary of
comments made by the commissioners;

(d)  a record, by commissioner, of each vote taken by the
commission;

(e)  a summary of comments made by a person, other than
a commissioner, present at the meeting; and

(f)  any other information that is a record of the
proceedings of the meeting that any commissioner requests be
entered in the minutes or recording.

(3)  Recorded minutes of a meeting under Subsection (1)(b)
shall be:

(a)  properly labeled or identified with the date, time, and
place of the meeting; and

(b)  a complete and unedited record of the meeting.

KEY:  developmental disabilities, grievance procedures,
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R865.  Tax Commission, Auditing.
R865-9I.  Income Tax.
R865-9I-2.  Determination of Utah Resident Individual
Status Pursuant to Utah Code Ann. Sections 59-10-103 and
59-10-136.

(1)  For purposes of determining whether an individual
spends in the aggregate 183 or more days of the taxable year in
this state, a "day" means a day in which the individual spends
more time in this state than in any other state.

(2)  Determination of resident individual status for military
servicepersons.

(a)  The status of a military serviceperson as a resident
individual or a nonresident individual is determined as follows.

(i)  A resident individual in active military service does not
lose his status as a resident individual if the resident individual's
absence from the state is a result of military orders.

(ii)  A nonresident individual in active military service who
is stationed in Utah does not become a resident individual for
income tax purposes if the nonresident individual's presence in
Utah is due solely to military orders.

(b)  Subject to federal law, an individual in active military
service may change from a resident individual to a nonresident
individual or from a nonresident individual to a resident
individual if he establishes that he satisfies the conditions of
Section 59-10-136.

(c)  A nonresident individual serviceperson is exempt from
Utah income tax only on his active service pay.  All other Utah
source income received by the nonresident individual
serviceperson is subject to Utah income tax as provided by
Section 59-10-116.

R865-9I-3.  Credit for Income Tax Paid by an Individual to
Another State Pursuant to Utah Code Ann. Section 59-10-
1003.

(1)  A Utah resident taxpayer is required to report his entire
state taxable income pursuant to Section 59-10-1003 even
though part of the income may be from sources outside this
state.

(2)  Except to the extent allowed in Subsection (4), a
resident taxpayer may claim the credit provided in Section 59-
10-1003 by:

(a)  filing a resident Utah return showing the computation
of tax based on total income before any credit for taxes in
another state;

(b)  completing form TC-40A, Credit For Income Tax Paid
To Another State, for each state for which a credit is claimed;
and

(c)  attaching any schedule completed under Subsection
(2)(b) to the individual income tax return.

(3)  A part-year resident taxpayer may claim credit on that
portion of income subject to both Utah tax and tax in another
state.  The credit is claimed in the same manner as claimed by a
full-year resident, but only for that portion of the year that the
nonresident taxpayer was living in Utah.  Form TC-40A, Credit
For Income Tax Paid To Another State, must be completed and
attached to the individual income tax return for each state for
which a credit is claimed.

(4)  For only those states in which a resident professional
athlete has participated in his team's composite return or
simplified withholding, a resident professional athlete may claim
the credit provided in Section 59-10-1003 by:

(a)  filing a resident Utah return showing the computation
of tax based on total income before any credit for taxes in
another state; and

(b)  attaching a summary, prepared by the team or the
team's authorized representative, indicating both the amount of
the athlete's income allocated to all other states in which the
athlete has participated in his team's composite return or
simplified withholding, and the amount of income tax paid by

the athlete to those states.
(5)  The credit allowable on the Utah return for taxes paid

to any other state shall be the smaller of the following:
(a)  the amount of tax paid to the other state; or
(b)  a percentage of the total Utah tax.  This percentage is

determined by dividing the total federal adjusted gross income
into the amount of the federal adjusted gross income taxed in
the other state.

(6)  A taxpayer claiming a credit under Section 59-10-1003
shall retain records to support the credit claimed.

R865-9I-6.  Returns by Husband and Wife When One is a
Resident and the Other is a Nonresident Pursuant to Utah
Code Ann. Section 59-10-119.

(1)  Except as provided in Subsection (2), a husband and
wife, one being a nonresident and the other a resident, who file
a joint federal income tax return, but separate state income tax
returns shall determine their separate:

(a)  state taxable income as follows:
(i)  Determine the amount of the total federal adjusted

gross income ("FAGI") pertaining to each spouse. Any
adjustments that apply to both spouses shall be divided between
the spouses in proportion to the respective incomes of the
spouses.

(ii)  Allocate a portion of each deduction and add back item
described in Section 59-10-114 to each spouse by:

(A)  dividing each spouse's FAGI by the combined FAGI
of both spouses, and rounding the resulting percentage to four
decimal places; and

(B)  multiplying the resulting percentage by any deductions
and add back items described in Section 59-10-114; and

(b)(i)  shares of the taxpayer tax credit authorized in
Section 59-10-1018 by multiplying the percentage calculated
under Subsection (1)(a)(ii)(A) by the:

(A)  itemized or standard deduction; and
(B)  state exemption for dependents.
(ii)  For purposes of Subsection (1)(b)(i), each spouse shall

claim his or her full state personal exemption.
(2)  A husband and wife, one being a nonresident and the

other a resident, may use an alternate method of calculating their
separate state taxable incomes than the method provided in
Subsection (1) if they can demonstrate to the satisfaction of the
commission that the alternate method more accurately reflects
their separate state taxable incomes.

R865-9I-7.  Change of Status As Resident or Nonresident
Pursuant to Utah Code Ann. Section 59-10-120.

(1)  Definitions.
(a)  "AGI" means adjusted gross income, as defined by

Section 59-10-103.
(b)  "Part-year resident" means an individual that changes

status during the taxable year from resident to nonresident or
from nonresident to resident.

(2)  The state taxable income of a part-year resident shall
be a percentage of the amount that would have been state
taxable income if the taxpayer had been a full-year resident as
defined under Section 59-10-103.  This percentage is the Utah
portion of AGI divided by the total AGI, not to exceed 100
percent.

(3)  The Utah portion of a part-year resident's AGI shall be
determined as follows:

(a)  Income from wages, salaries, tips and other
compensation earned or received while in a resident status and
included in the total AGI shall be included in the Utah portion
of the AGI.

(b)  Dividends actually or constructively received while in
resident status shall be included in the Utah portion of AGI.
Any dividend exclusion shall be deducted from the Utah portion
of AGI using the percentage of excludable dividends received
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while in resident status, compared to the total excludable
dividends.

(c)  All interest actually or constructively received while in
resident status shall be included in the Utah portion of the AGI.

(d)  All AGI derived from Utah sources while in a
nonresident status, as determined under Section 59-10-117, shall
be included in the Utah portion of AGI.

(4)(a)  Income or loss from businesses, rents, royalties,
partnerships, estates or trusts, small business corporations as
defined by Internal Revenue Code Section 1371(b), and farming
shall be included in the Utah portion of AGI:

(i)  if the activities involved were concluded, or the
taxpayer's connection with them terminated before or at the time
of change from resident to nonresident status; or

(ii)  if the activities were commenced or the taxpayer joined
them at the time or after the change from nonresident to resident
status.

(b)  Income or loss that does not meet Subsection (4)(a)
shall be included in the Utah portion of AGI only to the extent
the income or loss is derived from Utah sources as determined
under Section 59-10-117.

(5)  Moving expenses deducted on the federal return may
be deducted from the Utah portion of AGI only to the extent that
they are for moving into Utah and within Utah.

(6)  Employee business expenses may be deducted from the
Utah portion of AGI only to the extent that they pertain to the
production of income included in the Utah portion of AGI.

(7)  Payments by a self-employed person to a retirement
plan that reduce the total AGI may be deducted from the Utah
portion of AGI in the same proportion that the related self-
employment income is included in the Utah portion of FAGI.

(8)  Other income, losses or adjustments applicable in
determining total AGI may be allowed or included in the Utah
portion of AGI only when the allowance or inclusion is fair,
equitable, and would be consistent with other requirements of
Title 59, Chapter 10, Individual Income Tax Act, or these rules
as determined by the commission.

R865-9I-8.  Proration When Two Returns Are Required
Pursuant to Utah Code Ann. Section 59-10-121.

A.  Two returns are not required when an individual
changes status as resident or nonresident.  Ordinarily, the total
of the taxable income that would be reported on two returns will
be included in one return.

B.  Only in unusual circumstances as determined by the
Tax Commission will the preparation of two returns be allowed
or required.  In this event, the returns shall be prepared in a fair
and equitable manner as approved or prescribed by the Tax
Commission consistent with Utah Code Ann. Section 59-10-121
and other pertinent provisions.

R865-9I-9.  Taxable Year Pursuant to Utah Code Ann.
Section 59-10-122.

A.  If a taxpayer's taxable year is changed to a taxable
period of less than 12 months as required by Utah Code Ann.
Section 59-10-122 and if he is required to convert his income
for the period to an annual basis for federal income tax
purposes, the taxpayer shall convert his income for the period of
less than a year to an annual basis for computing his state
income tax.

B.  Unless the Tax Commission determines a different
method consistent with requirements of the act is necessary or
appropriate, the income tax of the taxpayer for the period of less
than 12 months shall be computed as follows:

1.  determine the state taxable income applicable to the
fractional part of the year and multiply this amount by 12;

2.  divide the product by the number of months in the
period to arrive at the state taxable income on an annualized
basis;

3.  compute the tax applicable to the state taxable income
as annualized;

4.  divide the tax as computed on the annualized state
taxable income by 12; and

5.  multiply the result by the number of months in the
period involved.

R865-9I-10.  Adjustments Between Taxable Years After
Change in Accounting Methods Pursuant to Utah Code Ann.
Section 59-10-124.

A.  If a taxpayer's state taxable income for any taxable year
is computed under a method of accounting different from the
method under which such income was computed for the
previous year, the taxpayer shall attach a statement to his return
setting forth all differences.  This statement shall specify the
amounts duplicated or omitted in full or in part as a result of
such change.  The Tax Commission shall make or allow any
necessary adjustments to prevent double inclusion or exclusion
of an item of gross income, or double allowance or disallowance
of an item of deduction or credit.

R865-9I-13.  Pass-Through Entity Withholding Pursuant to
Utah Code Ann. Sections 59-10-116, 59-10-117, 59-10-118,
59-10-1403.2, and 59-10-1405.

(1)  A pass-through entity must withhold and pay over to
the state a tax on:

(a)  the business income of the pass-through entity to the
extent the business income is derived from Utah sources in
accordance with Section 59-10-116; and

(b)  the nonbusiness income of the pass-through entity
derived from or connected with Utah sources.

(i)  "Nonbusiness income of the pass-through entity
derived from or connected with Utah sources" does not include
portfolio income if the income would not be reportable to Utah
on the pass-through entity taxpayer's Utah state tax return or the
Utah state tax return of any downstream pass-through entity
taxpayer.

(ii)  "Downstream pass-through entity taxpayer" means a
pass-through entity taxpayer that is a pass-through entity
taxpayer of any entity that is itself a pass-through entity
taxpayer.

(2)  A schedule shall be included with the return listing all
of the following information for each nonresident pass-through
entity taxpayer:

(a)  name;
(b)  address;
(c)  social security number;
(d)  percentage of ownership in pass-through entity;
(e)  Utah income attributable to that pass-through entity

taxpayer; and
(f)  amount of Utah tax withheld on behalf of that pass-

through entity taxpayer.
(3)  The income of a pass-through entity that is an S

corporation shall be calculated by:
(a)  adding back to the line on the federal Schedule K

labeled "Income/loss reconciliation" the amount included on
that schedule for:

(i)  charitable contributions;
(ii)  total foreign taxes paid or accrued; and
(iii)  recapture of a benefit derived from a deduction under

Section 179, Internal Revenue Code; or
(b)  if the pass-through entity that is an S corporation was

not required to complete the line labeled "Income/loss
reconciliation" on the federal Schedule K, a pro forma
calculation of the amounts for charitable contributions and
foreign taxes paid or accrued, and of the amount that would
have been entered on the Income/loss reconciliation" line shall
be used for purposes of this rule.

(4)  A pass-through entity shall calculate the tax it is
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required to withhold on behalf of pass-through entity taxpayers
by:

(a)  multiplying the income of the pass-through entity
computed in Subsection (1) by the tax rate in effect under
Section 59-10-104; and

(b)  subtracting from the amount calculated in Subsection
(4)(a) any amounts withheld from the pass-through entity under
Section 59-6-102 that are attributable to pass-through entity
taxpayers for whom the pass-through entity is required to
withhold.

(5)(a)  A pass-through entity is not required to withhold a
tax on behalf of a pass-through entity taxpayer of that pass-
through entity if the pass-through entity taxpayer is:

(i)  exempt from taxation under Section 59-7-102 and the
income from the pass-through entity is not unrelated business
income to the pass-through entity taxpayer;

(ii)  an individual retirement account as defined under
Section 408(a), Internal Revenue Code and the income from the
pass-through entity is not unrelated business income to the pass-
through entity taxpayer;

(iii)  a real estate investment trust if all of the earnings of
the real estate investment trust are distributed to the owners of
the real estate investment trust; or

(iv)  a person exempt from state income tax under Section
59-10-104.1.

(6)(a)  Subject to Subsection (6)(b), and for purposes of
Subsection 59-10-1403.2(5), a pass-through entity shall apply
to the commission for a waiver of penalty or interest, on an
amount the pass-through entity fails to pay or withhold and for
which the pass-through entity taxpayer files and pays in a timely
manner, by checking the box on the tax return requesting the
waiver for required withholding.

(b)  The provisions of Subsection (6)(a) shall be effective
for taxable years beginning on or after January 1, 2010.

(7)  An entity that is disregarded for federal tax purposes is
disregarded for purposes of pass-through entity withholding.

(8)  The pass-through entity's federal identification number
shall be used on the form TC-65 in place of a social security
number.

(9)  Examples.
(a)  Partnership A has two partners, both of whom are

nonresident individuals exempt from state income tax under
Section 59-10-104.1.  Partnership A is not required to withhold
Utah tax for these partners.

(b)  For tax year 2010, Partnership C has two partners,
Partnerships D and E.  Partnership D has two partners, both
Utah resident individuals.  Partnership E has three nonresident
partners, all of whom are subject to Utah state tax.  Partnership
C's responsibility for withholding is based on Partnerships D
and E, not the partners of Partnerships D and E.  Accordingly,
Partnership C must withhold tax on behalf of Partnerships D and
E.  If, however, both Partnership D and the partners of
Partnership D file returns and pay any tax due by the filing due
date for Partnership C, including extensions, Partnership C may
elect to not withhold those amounts and may apply to the Tax
Commission, by checking the box on the tax return requesting
the waiver for required withholding, for a waiver of tax, penalty,
and interest on amounts Partnership C should have collected and
remitted for Partnership D, but did not.

R865-9I-14.  Requirement of Withholding Pursuant to Utah
Code Ann. Sections 59-10-401, 59-10-402, and 59-10-403.

A.  Except as otherwise provided in statute or this rule,
every employer shall withhold Utah income taxes from all wages
paid:

1.  to a nonresident employee for services performed within
Utah,

2.  to a resident employee for all services performed, even
though such services may be performed partially or wholly

without the state.
B.  If the services performed by a resident employee are

performed in another state of the United States, the District of
Columbia, or a possession of the United States that requires
withholding on wages earned, the withholding tax for Utah shall
be the Utah tax required to be withheld less the tax required to
be withheld under the laws, rules, and regulations of that other
state, District of Columbia, or possession of the United States.

C.  If the duties of a nonresident employee involve work
both within and without the state, tax is withheld from that
portion of the total wages that is properly allocable to Utah.
The method of allocation is subject to review by the Tax
Commission and may be subject to change if it is determined to
be improper.

D.  Income tax treatment of rail carrier and motor carrier
employees is governed by 49 U.S.C. Section 14503.

E.  Withholding required under Section 59-10-402 is
required for all wages that are:

1.  subject to withholding for federal income tax purposes;
2.  paid to individuals who are deemed employees as

determined by the Tax Commission, using Internal Revenue
Service guidelines.

F.  The number of exemptions claimed for federal
withholding shall be the number of exemptions claimed for state
withholding purposes.

G.  Employers should use Utah income tax withholding
schedules or tables published by the Tax Commission in
computing the amount of state income tax withheld from their
employees.

R865-9I-15.  Employees Incurring No Income Tax Liability
Pursuant to Utah Code Ann. Section 59-10-403.

A.  With reference to Utah Code Ann. Section 59-10-403,
an employer shall not be required to deduct and withhold Utah
income taxes from wages paid to an employee who has filed a
Federal Withholding Certificate, Form W-4E.

R865-9I-16.  Collection and Payment of Withholding
Pursuant to Utah Code Ann. Section 59-10-406.

A.  Legible copies of the federal Form W-2 must contain
the following information:

1.  the name and address of the employee and employer;
2.  the employer's Utah withholding tax account number;
3.  the amount of compensation;
4.  the amounts of federal and Utah state income tax

withheld;
5.  the social security number of the employee;
6.  the word "Utah" either printed or stamped thereon in

such a way as to clearly indicate the tax withheld was for Utah
in accordance with Utah law, as distinguished from any other
state or jurisdiction; and

7.  other information required by the commission.
B.  Sufficient copies of the W-2 form must be furnished to

each employee to enable attachment of a legible copy to the
state income tax return.

C.  If a tax required under Section 59-10-402 is not
withheld by an employer, but is later paid by the employee:

1.  the tax required to be withheld under Section 59-10-402
shall not be collected from the employer; and

2.  the employer shall remain subject to penalties and
interest on the total amount of taxes that the employer should
have withheld under Section 59-10-402.

R865-9I-17.  Time for Filing Withholding Tax Returns and
Payment of Withholding Taxes Pursuant to Utah Code Ann.
Sections 59-10-406 and 59-10-407.

(1)  This rule provides exceptions to the statutory
requirement that an employer shall file withholding tax returns
and pay withholding taxes quarterly.
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(2)  An employer may file withholding tax returns and pay
withholding taxes on an annual basis for a calendar year in
which the employer files:

(a)  a federal Schedule H; or
(b)  a Form 944, Employer's ANNUAL Federal Tax Return,

with the Internal Revenue Service.
(3)  The annual withholding return and payment under

Subsection (2) are due by January 31 of the year succeeding the
year for which the payment and return apply.

(4)  An employer withholding an average of $1,000 or
more per month shall prepay withholding taxes on a monthly
basis in the manner prescribed in Section 59-10-407.

R865-9I-18.  Taxpayer Records, Statements, and Special
Returns Pursuant to Utah Code Ann. Section 59-1-1406.

(1)  Every taxpayer shall keep adequate records for income
tax purposes of a type which clearly reflect income and expense,
gain or loss, and all transactions necessary in the conduct of
business activities.

(2)  Records of all transactions affecting income or
expense, or gain or loss, and of all transactions for which
deductions may be claimed, should be preserved by the taxpayer
to enable preparation of returns correctly and to substantiate
claims.  All records shall be made available to an authorized
agent of the commission when requested, for review or audit.

R865-9I-19.  Returns By Husband and Wife Pursuant to
Utah Code Ann. Section 59-10-503.

A.  In the year a married person dies, the surviving spouse
may file a joint Utah return if a joint federal return was filed
except in cases where one spouse was a resident and the other a
nonresident.  In these cases, separate returns may be required
(see Section 59-10-503(1)(b) and Rule R865-9I-6).

R865-9I-20.  Returns Made By Fiduciaries and Receivers
Pursuant to Utah Code Ann. Section 59-10-504.

A.  Returns by fiduciaries and receivers shall be made in
accordance with forms and instructions provided by the Tax
Commission.  The fiduciary of any resident estate or trust or of
any nonresident estate or trust having income derived from Utah
sources and who is required to make a return for federal income
tax purposes shall make and file a corresponding return for state
income tax purposes.

1.  Each return shall include a listing of the beneficiaries
and their distributable shares of the state taxable income.

2.  In the case of a nonresident estate or trust, the return
shall include detailed information showing how the amount of
income derived from or connected with Utah sources was
determined.

B.  The fiduciary is required to pay the taxes on the income
taxable to the estate or trust.  Liability for payment of the tax
attaches to the executor or administrator up to his discharge.  If
the executor or administrator failed to file a return as required by
law or failed to exercise due diligence in determining and
satisfying the tax liability, the liability is not extinguished until
the return is filed and paid.

C.  Liability for the tax also follows the estate itself. If by
reason of the distribution of the estate and the discharge of the
executor or administrator, it appears that collection of tax cannot
be made from the executor or administrator, each legatee or
distributee must account for his proportionate share of the tax
due and unpaid to the extent of the distributive share received by
him.

R865-9I-21.  Return By Partnership Pursuant to Utah Code
Ann. Sections 59-10-507 and 59-10-514.

(1)  Every partnership having a nonresident partner and
income derived from sources in this state shall file a return in
accordance with forms and instructions provided by the Tax

Commission.
(2)  If the partnership has income derived from or

connected with sources both inside and outside Utah and if any
partner was not a resident of Utah, the portion derived from or
connected with sources in this state must be determined and
shown on the Utah forms TC-65 Schedule K and Schedule K-1.

(3)  A partnership may satisfy the requirement to file a
return with the commission by maintaining records that show
each partner's share of income, losses, credits, and other
distributive items, and making those records available for audit
if:

(a)  all of the partnership's partners are resident individuals;
and

(b)  the partnership is not a pass-through entity taxpayer.

R865-9I-22.  Signing of Returns and Other Documents
Pursuant to Utah Code Ann. Section 59-10-512.

A.  Any return, statement, or other document shall be
signed as required by specific provisions of the act or as
prescribed by forms or instructions furnished by the Tax
Commission.

B.  All returns filed with the Tax Commission must be
signed by the taxpayer or his duly authorized agent as provided
by law.  Unsigned returns are not valid returns for income tax
purposes and if unsigned, the benefits of proper filing may be
denied the taxpayer.

C.  Returns may be filed on forms prescribed and furnished
by the Tax Commission, or in lieu thereof, on reproduced or
facsimile copies, provided that the same information required on
the printed form for the same year is provided and the paper
used for such substitute return is equal in durability and weight
to 20 lb. bond.  Paper more brittle or lighter in weight than that
specified is not acceptable as a replacement for the regular
reporting forms.  The use of paper of lesser quality for
supporting schedules is permitted, providing the schedules are
clear and legible.

R865-9I-23.  Extension of Time to File Returns Pursuant to
Utah Code Ann. Section 59-10-516.

A.  A completed form TC-546, Prepayment of Income Tax,
must accompany the prepayment amount required by Section
59-10-516, if the prepayment is not in the form of withholding,
payments applied from previous year refunds, or credit
carryforwards.

B.  Interest shall be charged on any additional tax due
shown on the return in accordance with Section 59-1-402.
Interest is calculated from the original due date of the return to
the date the tax is paid and applies even when an extension of
time to file the return exists.

C.  Utah residents in military service, stationed outside the
United States, shall be granted an extension of time to file to the
15th day of the fourth month after their return to the United
States, or their discharge date, whichever is earlier.

R865-9I-24.  Timely Mailing Treated As Timely Filing
Pursuant to Utah Code Ann. Section 59-10-517.

A.  With reference to Section 59-10-517(3)(b), the
provisions of that statute that apply to registered mail shall also
apply in ordinary circumstances to certified mail.

R865-9I-30.  Limitations on Assessment and Collection
Pursuant to Utah Code Ann. Section 59-10-536.

A.  If a taxpayer elects to defer a determination as to
applicability of the presumption that the activity is being
engaged in for profit as set forth in I.R.C. Section 183(d), he
shall notify the Tax Commission in writing of such election.  He
must also consent to assessment of tax pertaining to such
activity at any time within the five- or seven-year period plus a
reasonable additional period.
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1.  In addition, the taxpayer shall immediately furnish to
the Tax Commission a copy of every waiver of the running of
the statute of limitations that he may give to the Internal
Revenue Service, and he shall at the same time give his consent
in writing that the waiver shall also apply to the time allowed for
assessment of tax by the Tax Commission.

2.  The taxpayer must notify the Tax Commission of any
audit actions or determinations made by the Internal Revenue
Service with respect to such activity.

R865-9I-33.  Reporting Miscellaneous Income Pursuant to
Utah Code Ann. Section 59-10-501.

A.  Legible copies of the federal Form 1099 or other
special forms for reporting rents, royalties, interest,
remuneration, etc., from Utah sources not subject to federal
withholding must be open to inspection and gathering of
information by authorized representatives of the Tax
Commission or submitted to the Tax Commission upon request.
These forms must show the name, address, social security
number, and other pertinent information pertaining to each
taxpayer, resident or nonresident of Utah, the amount and
purpose of the distribution clearly shown.

R865-9I-34.  Property Tax Relief For Individuals Pursuant
to Utah Code Ann. Sections 59-2-1201 through 59-2-1220.

A.  "Household" is determined as follows:
1.  For purposes of the homeowner's credit under Section

59-2-1208, household shall be determined as of January 1 of the
year in which the claim under that section is filed.

2.  For purposes of the renter's credit under Section 59-2-
1209, household shall be determined as of January 1 of the year
for which the claim is filed under that section.

B.  "Nontaxable income" includes:
1.  the amount of a federal child tax credit received under

Section 24 of the Internal Revenue Code that exceeded the
taxpayer's federal tax liability; and

2.  the amount of a federal earned income credit received
under Section 32 of the Internal Revenue Code that exceeded
the taxpayer's federal tax liability.

C.  "Nontaxable income" does not include:
1.  federal tax refunds;
2.  the amount of a federal child tax credit received under

Internal Revenue Code Section 24 that did not exceed the
taxpayer's federal tax liability;

3.  the amount of a federal earned income credit received
under Internal Revenue Code Section 32 that did not exceed the
taxpayer's federal tax liability;

4.  payments received under a reverse mortgage;
5.  payments or reimbursements to senior program

volunteers under United States Code Title 42, Section 5058; and
6.  gifts and bequests.
D.  "Property taxes accrued" does not mean that taxes can

be accumulated for two or more years and then claimed in one
year.

E.  A claimant who pays property taxes on a mobile home
and pays rent on the land on which the mobile home is situated
shall be eligible for a homeowner's credit for the property tax
paid on the mobile home and a renter's credit for the rent paid
on the land.

F.  State welfare assistance is not considered as public
funds for the payment of rent, and will not preclude a rebate.
However, assistance payments must be included in income.

G.  Where housing assistance payments are involved under
the Housing and Community Development Act, Title II, Section
8:

1.  only that portion of the rent paid by the tenant may be
claimed under the terms of the Circuit Breaker Act; and

2.  that portion of the rent paid by the federal government
to the landlord will not be considered as part of the household

income since it is not subject to a claim for rebate.
H.  Persons claiming a property tax exemption under Title

59, Chapter 2, Part 11 are not precluded from claiming a
homeowner's or renter's credit.

R865-9I-37.  Enterprise Zone Individual Income Tax Credits
Pursuant to Utah Code Ann. Sections 63M-1-401 through
63M-1-414.

(1)  Definitions:
(a)  "Based" means exclusively stored or maintained at a

facility owned by the taxpayer:
(i)  that is designed, constructed, and used to store or

maintain equipment:
(A)  that is transported outside of the enterprise zone; and
(B)  for which the credit is taken;
(ii)  where the equipment is located when it is not being

used at facilities outside the enterprise zone, as evidenced by
invoices, equipment logs, photographs, or similar
documentation; and

(iii)  from where the use of the equipment is directed or
managed.

(b)  "Business engaged in retail trade" means a business
that makes a retail sale as defined in Section 59-12-102.

(c)  "Construction work" does not include facility
maintenance or repair work.

(d)  "Employee" means a person who qualifies as an
employee under Internal Revenue Service Regulation 26 CFR
31.3401(c)(1).

(e)  "Public utilities business" means a public utility under
Section 54-2-1.

(f)  "Taxpayer" means the person claiming the tax credits
in section 63M-1-413.

(g)  "Transfer" pursuant to Section 63M-1-411, means the
relocation of assets and operations of a business, including
personnel, plant, property, and equipment.

(2)  For purposes of the investment tax credit, an
investment is a qualifying investment if the plant, equipment, or
other depreciable property for which the credit is taken is:

(a)(i)  located within the boundaries of the enterprise zone;
and

(ii)  used exclusively in business operations conducted
within the enterprise zone or

(b)  in the case of equipment or other depreciable property,
based in the enterprise zone.

(3)  The following examples relate to the investment tax
credit.

(a)  A furniture manufacturer operates a manufacturing
facility that is located in an enterprise zone.  The manufacturer
purchases two trucks that are used exclusively at the facility and
used to pick up raw materials from suppliers, some or all of
whom may be outside the enterprise zone, and to deliver
finished product to final customers, some or all of whom may be
outside the enterprise zone.  The trucks qualify for the
investment tax credit because they are used exclusively in a
business operation, the furniture manufacturing facility, that is
located within the enterprise zone, even if they are stored or
maintained at a facility located outside of the enterprise zone.

(b)  If the same manufacturer described in Subsection
(3)(a) had two facilities, one located within the enterprise zone,
and one located outside the enterprise zone, and used the same
two trucks for the same purposes for both facilities. The trucks
are not based at a facility in the enterprise zone.  The trucks
would not qualify for the investment tax credit because they are
not used exclusively at the facility located within the enterprise
zone, and are not based in the enterprise zone.

(c)  A business consists of a mine office located in an
enterprise zone and a mine located outside the enterprise zone.
Mining equipment is used exclusively at the mine and is not
based in the enterprise zone.  The business may claim the
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investment tax credit for plant, equipment, or other depreciable
property located in the mine office, but not for plant, equipment,
or other depreciable property used in the mine outside the
enterprise zone.

(d)  A business purchases equipment such as an oil rig,
which is transported outside the enterprise zone to service
facilities such as oil fields.  If the use of the equipment is
directed or managed from the enterprise zone and the equipment
returns to a facility, within the enterprise zone, that is owned by
the business for regular maintenance or storage, the equipment
is based in the enterprise zone and therefore qualifies for the
investment tax credit.

(e)  The same business described in Subsection (3)(d)
purchases equipment that is primarily stored or maintained at
facilities that are located outside of the enterprise zone, but
which may be occasionally stored or maintained in the
enterprise zone.  This equipment would not be based in the
enterprise zone, and would not qualify for the investment tax
credit, even if the business has other facilities in the enterprise
zone.

(4)  A business entity that conducts non-retail operations
and is engaged in retail trade is primarily engaged in retail trade
if the retail trade operations constitute more than 50% of the
business entity's total operations.

(5)  An employee whose duties include both non-
construction work and construction work does not perform a
construction job if the construction work performed by the
employee constitutes a de minimis portion of the employee's
total duties.

(6)  Records and supporting documentation shall be
maintained for three years after the date any returns are filed to
support the credits taken.  For example:  If credits are originally
taken in 1988 and unused portions are carried forward to 1992,
records to support the original credits taken in 1988 must be
maintained for three years after the date the 1992 return is filed.

(7)  If an enterprise zone designation is revoked prior to the
expiration of the period for which it was designated, only tax
credits earned prior to the loss of that designation will be
allowed.

R865-9I-41.  Historic Preservation Tax Credits Pursuant to
Utah Code Ann. Section 59-10-1006.

(1)  Definitions
(a)  "Qualified rehabilitation expenditures" includes

architectural, engineering, and permit fees.
(b)  "Qualified rehabilitation expenditures" does not

include movable furnishings.
(c)  "Residential" as used in Section 59-10-1006 applies

only to the use of the building after the project is completed.
(2)  Taxpayers shall file an application for approval of all

proposed rehabilitation work with the Division of State History
prior to the completion of restoration or rehabilitation work on
the project.  The application shall be on a form provided by the
Division of State History.

(3)  Rehabilitation work must receive a unique certification
number from the State Historic Preservation Office in order to
be eligible for the tax credit.

(4)  In order to receive final certification and be issued a
unique certification number for the project, the following
conditions must be satisfied:

(a)  The project approved under Subsection (2) must be
completed.

(b)  Upon completion of the project, taxpayers shall notify
the State Historic Preservation Office and provide that office an
opportunity to review, examine, and audit the project.  In order
to be certified, a project shall be completed in accordance with
the approved plan and the Secretary of the Interior's Standards
for Rehabilitation.

(c)  Taxpayers restoring buildings not already listed on the

National Register of Historic Places shall submit a complete
National Register Nomination Form.  If the nomination meets
National Register criteria, the State Historic Preservation Office
shall approve the nomination.

(d)  Projects must be completed, and the $10,000
expenditure threshold required by Section 59-10-1006 must be
met, within 36 months of the approval received pursuant to
Subsection (2).

(e)  During the course of the project and for three years
thereafter, all work done on the building shall comply with the
Secretary of the Interior's standards for Rehabilitation.

(5)  Upon issuing a certification number under Subsection
(4), the State Historic Preservation Office shall provide the
taxpayer an authorization form containing that certification
number.

(6)  Credit amounts shall be applied against Utah
individual income tax due in the tax year in which the project
receives final certification under Subsection (4).

(7)  Credit amounts greater than the amount of Utah
individual income tax due in a tax year shall be carried forward
to the extent provided by Section 59-10-1006.

(8)  Carryforward historic preservation tax credits shall be
applied against Utah individual income tax due before the
application of any historic preservation credits earned in the
current year and on a first-earned, first-used basis.

(9)  Original records supporting the credit claimed must be
maintained for three years following the date the return was
filed claiming the credit.

R865-9I-42.  Order of Credits Applied Against Utah
Individual Income Tax Due Pursuant to Utah Code Ann.
Sections 59-6-102, 59-13-202, and 59-13-301, and Title 59,
Chapter 10, and Title 63M, Chapter 1.

Taxpayers shall deduct credits authorized by Section 59-6-
102, Section 59-13-202, Section 59-13-301, Title 59, Chapter
10, and Title 63M, Chapter 1 against Utah individual income
tax due in the following order:

(1)  nonrefundable credits;
(2)  nonrefundable credits with a carryforward;
(3)  refundable credits.

R865-9I-44.  Mandatory Withholding of Income for
Nonresident Professional Athletes Pursuant to Utah Code
Ann. Sections 59-10-116, 59-10-117, and 59-10-118.

(1)  Definitions.
(a)  "Duty days" means all days during the taxable year

from the beginning of the professional athletic team's official
preseason training period through the last game in which the
team competes or is scheduled to compete.

(i)  Duty days includes:
(A)  days on which a member of a professional athletic

team renders a service for a team on a date that does not fall
within the period described in Subsection (1)(a), for example,
participation in instructional leagues, the Pro Bowl, or
promotional caravans.  Rendering a service includes conducting
training and rehabilitation activities, but only if conducted at the
facilities of the team; and

(B)  game days, practice days, days spent at team meetings,
promotional caravans, and preseason training camps, and days
served with the team through all postseason games in which the
team competes or is scheduled to compete.

(ii)  Duty days for any person who joins a team during the
season shall begin on the day that person joins the team, and for
a person who leaves a team shall end on the day that person
leaves the team.  If a person switches teams during a taxable
year, a separate duty day calculation shall be made for the
period that person was with each team.

(iii)  Days for which a member of a professional athletic
team is not compensated and is not rendering services for the
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team in any manner, including days when the member of a
professional athletic team has been suspended without pay and
prohibited from performing any services for the team, shall not
be treated as duty days.

(iv)  Days for which a member of a professional athletic
team is on the disabled list shall be presumed not to be duty
days spent in the state.  They shall, however, be included in total
duty days spent within and without the state.

(v)  Travel days that do not involve either a game, practice,
team meeting, promotional caravan or other similar team event
are not considered duty days spent in the state, but shall be
considered duty days spent within and without the state.

(b)  "Member of a professional athletic team" shall include
those employees who are active players, players on the disabled
list, and any other persons required to travel and who do travel
with and perform services on behalf of a professional athletic
team on a regular basis.  This includes coaches, managers, and
trainers.

(c)  "Professional athletic team" includes any professional
baseball, basketball, football, soccer, or hockey team that is not
incorporated or organized under the laws of this state.

(d)  "Total compensation" includes salaries, wages,
bonuses, and any other type of compensation paid during the
taxable year to a member of a professional athletic team for
services performed in that year.

(i)  Total compensation does not include strike benefits,
severance pay, termination pay, contract or option-year buyout
payments, expansion or relocation payments, or any other
payments not related to services rendered to the team.

(ii)  For purposes of this rule, "bonuses" subject to the
allocation procedures described in Subsection (5) are:

(A)  bonuses earned as a result of play during the season,
including performance bonuses, bonuses paid for championship,
playoff or bowl games played by a team, or for selection to all-
star league or other honorary positions; and

(B)  bonuses paid for signing a contract, unless all of the
following conditions are met:

(I)  the payment of the signing bonus is not conditional
upon the signee playing any games for the team, or performing
any subsequent services for the team, or even making the team;

(II)  the signing bonus is payable separately from the salary
and any other compensation; and

(III)  the signing bonus is nonrefundable.
(e)  "Total compensation for services rendered as a member

of a professional athletic team" means the total compensation
received during the taxable year for services rendered:

(i)  from the beginning of the official preseason training
period through the last game in which the team competes or is
scheduled to compete during that taxable year; and

(ii)  during the taxable year on a date that does not fall
within the period in Subsection (1)(e)(i), for example,
participation in instructional leagues, the Pro Bowl, or
promotional caravans.

(2)  The purpose of this rule is to apportion to the state, in
a fair and equitable manner, a nonresident member of a
professional athletic team's total compensation for services
rendered as a member of a professional athletic team.  It is
presumed that application of the provisions of this rule will
result in a fair and equitable apportionment of that
compensation.  Where it is demonstrated that the method
provided under this rule does not fairly and equitably apportion
that compensation, the commission may require the member of
a professional athletic team to apportion that compensation
under a method the commission prescribes, as long as the
prescribed method results in a fair and equitable apportionment.

(3)  If a nonresident member of a professional athletic team
demonstrates that the method provided under this rule does not
fairly and equitably apportion compensation, that member may
submit a proposal for an alternative method to apportion

compensation.  If approved, the proposed method must be fully
explained in the nonresident member of a professional athletic
team's nonresident personal income tax return for the state.

(4)  A professional athletic team:
(a)  is an employer for purposes of Title 59, Chapter 10,

Part 4, Withholding of Tax; and
(b)  may not be relieved from the requirements imposed on

an employer under Title 59, Chapter 10, Part 4, Withholding of
Tax.

(5)  Nonresident professional athletes shall keep adequate
records to substantiate their determination or to permit a
determination by the commission of the part of their adjusted
gross income that was derived from or connected with sources
in this state.

(6)  The Utah source income of a nonresident individual
who is a member of a professional athletic team includes that
portion of the individual's total compensation for services
rendered as a member of a professional athletic team during the
taxable year which, the number of duty days spent within the
state rendering services for the team in any manner during the
taxable year, bears to the total number of duty days spent both
within and without the state during the taxable year.

(7)(a)  Professional athletic teams shall withhold and remit
tax on behalf of nonresident professional athletes on a form
prescribed by the commission.

(b)  A schedule shall be included with the return, listing all
of the following information for each nonresident member of a
professional athletic team:

(i)  name;
(ii)  address;
(iii)  social security number;
(iv)  income attributable to Utah for the nonresident

member of a professional athletic team;
(v)  total compensation paid to the nonresident member of

a professional athletic team by the professional athletic team;
(vi)  the nonresident member of a professional athletic

team's duty days both within and without the state;
(vii)  the nonresident member of a professional athletic

team's duty days within the state;
(viii)  Utah tax deducted and withheld; and
(ix)  federal income tax deducted and withheld.
(8)  A nonresident member of a professional athletic team

is not required to file an individual income tax return if:
(a)  the professional athletic team deducts and withholds a

tax on behalf of the nonresident member of a professional
athletic team;

(b)  the nonresident member of a professional athletic team
does not seek to claim a tax credit under Title 59, Chapter 10,
Individual Income Tax Act; and

(c)  the nonresident member of a professional athletic team
does not have adjusted gross income derived from or connected
with Utah sources other than the income the member of a
professional athletic team receives from the professional athletic
team.

R865-9I-46.  Medical Savings Account Administration
Pursuant to Utah Code Ann. Sections 31A-32a-106, 59-10-
114, and 59-10-1021.

(1)  Account administrators required to withhold penalties
from withdrawals pursuant to Section 31A-32a-105 shall hold
those penalties in trust for the state and shall submit those
withheld penalties to the commission along with form TC-97M,
Utah Medical Savings Account Reconciliation.

(2)  In addition to the requirements of Subsection (1),
account administrators shall file a form TC- 675M, Statement of
Withholding for Medical Savings Account, with the
commission, for each account holder. The TC-675M shall
contain the following information for the calendar year:

(a)  the beginning balance in the account;
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(b)  the amount contributed to the account;
(c)  the account's earnings;
(d)  distributions for qualified medical expenses;
(e)  distributions for non-medical expenses not subject to

penalty;
(f)  distributions for non-medical expenses subject to

penalty;
(g)  the amount of penalty required to be withheld and

remitted to the state;
(h)  the account administrator's administrative fee charged

to the account; and
(i)  the ending balance in the account.
(3)  The account administrator shall file forms TC-97M and

TC-675M with the commission on or before January 31 of the
year following the calendar year on which the forms are based.

(4)  The account administrator shall provide each account
holder with a copy of the form TC-675M on or before January
31 of the year following the calendar year on which the TC-
675M is based.

(5)  The account administrator shall maintain original
records supporting the amounts listed on the TC-675M for the
current year filing and the three previous year filings.

R865-9I-47.  Withholding and Payment of Income Tax for
Members of the Armed Services Receiving Combat Pay
Pursuant to Utah Code Ann. Sections 59-10-408 and 59-10-
522.

A.  Income excluded from federal adjusted gross income as
combat pay shall be exempt from the withholding requirements
of Sections 59-10-401 through 59-10-407.

B.  Utah residents receiving combat pay qualify for an
extension of time to pay income taxes for a period not to exceed
the extension for filing returns provided in Tax Commission rule
R865-9I-23(C).

R865-9I-49.  Higher Education Savings Incentive Program
Administration Pursuant to Utah Code Ann. Sections 53B-
8a-112, 59-10-114, and 59-10-1017.

(1)  "Trust" means the Utah Educational Savings Plan Trust
created pursuant to Section 53B-8a-103.

(2)  The trustee of the trust shall file a form TC-675H,
Statement of Account with the Utah Educational Savings Plan
Trust, with the commission, for each trust account owner.  The
TC-675H shall contain the following information for the
calendar year:

(a)  the amount contributed to the trust by the account
owner; and

(b)  the amount disbursed to the account owner pursuant to
Section 53B-8a-109.

(3)  The trustee of the trust shall file form TC-675H with
the commission on or before March 31 of the year following the
calendar year on which the forms are based.

(4)  The trustee of the trust shall provide each trust account
owner with a copy of the form TC-675H on or before January 31
of the year following the calendar year on which the TC-675H
is based.

(5)  The trustee of the trust shall maintain original records
supporting the amounts listed on the TC-675H for the current
year filing and the three previous year filings.

R865-9I-50.  Addition to Adjusted Gross Income for Interest
Earned on Bonds, Notes, and Other Evidences of
Indebtedness Pursuant to Utah Code Ann. Section 59-10-114.

The addition to adjusted gross income required under
Section 59-10-114 for interest earned on bonds, notes, and other
evidences of indebtedness acquired on or after January 1, 2003
applies to:

(1)  interest on individual bonds, notes, or other evidences
of indebtedness purchased by a resident or nonresident

individual on or after January 1, 2003; and
(2)  for bonds, notes, and other evidences of indebtedness

held in a bond fund owned by a resident or nonresident
individual, the portion of interest attributable to individual
bonds, notes, and other evidences of indebtedness purchased by
the bond fund on or after January 1, 2003.

R865-9I-51.  Withholding Tax License Pursuant to Utah
Code Ann. Section 59-10-405.5.

(1)  The holder of a license issued under Section 59-10-
405.5 shall notify the commission:

(a)  of any change of address of the business;
(b)  of a change of character of the business, or
(c)  if the license holder ceases to do business.
(2)  The commission may determine that a person has

ceased to do business or has changed that person's business
address if:

(a)  mail is returned as undeliverable as addressed and
unable to forward;

(b)  the person fails to file four consecutive monthly or
quarterly withholding tax returns, or two consecutive annual
withholding tax returns;

(c)  the person fails to renew its annual business license
with the Department of Commerce; or

(d)  the person fails to renew its local business license.
(3)  If the requirements of Subsection (2) are met, the

commission shall notify the license holder that the license will
be considered invalid unless the license holder provides
evidence within 15 days that the license should remain valid.

(4)  A person may request the commission to reopen a
withholding tax license that has been determined invalid under
Subsection (3).

(5)  The holder of a license issued under Section 59-10-
405.5 shall be responsible for any withholding tax, interest, and
penalties incurred under that license whether those taxes and
fees are incurred during the time the license is valid or invalid.

R865-9I-52.  Credit For Health Benefit Plan Insurance
Pursuant to Utah Code Ann. Section 59-10-1023.

A credit for health benefit plan insurance under Section 59-
10-1023 shall be determined in the manner that provides the
greatest possible credit.

R865-9I-53.  Disclosure of Reportable Transactions and
Material Advisor List Pursuant to Utah Code Ann. Sections
59-1-1301 through 59-1-1309.

(1)  A taxpayer shall disclose a reportable transaction to the
commission by:

(a)  marking the box on the taxpayer's individual income
tax return indicating that the taxpayer has filed federal form
8886, or successor form, with the Internal Revenue Service; and

(b)  providing the commission a copy of the form described
in Subsection (1)(a) upon the request of the commission.

(2)(a)  A material advisor shall disclose a reportable
transaction to the commission by attaching a copy of the federal
form 8264, or successor form, and any additional information
that the material advisor submitted to the Internal Revenue
Service, to the form prescribed by the commission.

(b)  A material advisor shall provide the commission the
information described in Subsection (2)(a) within 60 days after
the form 8264, or successor form, was required to be filed with
the Internal Revenue Service.

(3)(a)  The list of persons a material advisor is required to
maintain under 26 C.F.R. Sec. 301.6112-1 shall satisfy the
requirement for the list of persons a material advisor is required
to maintain under Section 59-1-1307.

(b)  If more than one material advisor is required to
maintain a list of persons in accordance with Section 59-1-1307,
the material advisor that maintained the list required by 26
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C.F.R. Sec. 301.6112-1 shall maintain the list required by
Section 59-1-1307.

R865-9I-54.  Renewable Energy Credit Amount Pursuant to
Utah Code Ann. Sections 59-10-1014 and 59-10-1106.

An amount certified by the Utah State Energy Program
under rule R638-2, Renewable Energy Systems Tax Credit, as
qualifying for the tax credit under Sections 59-10-1014 or 59-
10-1106 shall, in the absence of fraud or misrepresentation, be
the amount allowed by the commission as a credit under those
sections.

R865-9I-55.  Qualified Subchapter S Subsidiaries Pursuant
to Utah Code Ann. Section 59-10-1403.

(1)  "Qualified subchapter S subsidiary" is as defined in
Section 1361(b), Internal Revenue Code.

(2)  For purposes of Title 59, Chapter 10, Part 14, a pass-
through entity that is a qualified subchapter S subsidiary shall be
treated in the same manner as it is treated for federal tax
purposes under Section 1361(b), Internal Revenue Code.

(3)  A pass-through entity that is an S corporation that
owns one or more qualified subchapter S subsidiaries must take
into account the activities of each qualified subchapter S
subsidiary in determining whether the S corporation parent is
doing business in Utah.  For purposes of this determination, all
of a subsidiary's activities will be attributed to the S corporation
parent.

(4)  For purposes of Title 59, Chapter 10, Part 14:
(a)  the Utah property, payroll, and sales of each qualified

subchapter S subsidiary shall be added, respectively, to the Utah
property, payroll, and sales of the S corporation parent to
determine the numerators of the property, payroll, and sales
factors; and

(b)  the total property, payroll, and sales of each qualified
subchapter S subsidiary shall be added, respectively, to the total
property, payroll, and sales of the S corporation parent to
determine the denominators of the property, payroll, and sales
factors.

(5)  Except as provided in Subsection (4), the
apportionment fraction for a pass-through entity that is an S
corporation shall be calculated based on Sections 59-7-311
through 59-7-321 and as provided in Tax Commission rule
R865-6F-8.
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R986.  Workforce Services, Employment Development.
R986-700.  Child Care Assistance.
R986-700-701.  Authority for Child Care Assistance (CC)
and Other Applicable Rules.

(1)  The Department administers Child Care Assistance
(CC) pursuant to the authority granted in Section 35A-3-310.

(2)  Rule R986-100 applies to CC except as noted in this
rule.

(3)  Applicable provisions of R986-200 apply to CC,
except as noted in this rule or where in conflict with this rule.

R986-700-702.  General Provisions.
(1)  CC is provided to support employment.
(2)  CC is available, as funding permits, to the following

clients who are employed or are participating in activities that
lead to employment:

(a)  parents;
(b)  specified relatives; or
(c)  clients who have been awarded custody or appointed

guardian of the child by court order and both parents are absent
from the home.  If there is no court order, an exception can be
made on a case by case basis in unusual circumstances by the
Department program specialist.

(3)  Child care is provided only for children living in the
home and only during hours when neither parent is available to
provide care for the children.

(4)  If a client is eligible to receive CC, the following
children, living in the household unit, are eligible:

(a)  children under the age of 13; and
(b)  children up to the age of 18 years if the child;
(i)  meets the requirements of rule R986-700-717, and/or
(ii)  is under court supervision.
(5)  Clients who qualify for child care services will be paid

if and as funding is available.  When the child care needs of
eligible applicants exceed available funding, applicants will be
placed on a waiting list.  Eligible applicants on the list will be
served as funding becomes available.  Special needs children,
homeless children and FEP or FEPTP eligible children will be
prioritized at the top of the list and will be served first.  "Special
needs child" is defined in rule R986-700-717.

(6)  The amount of CC might not cover the entire cost of
care.

(7)  A client is only eligible for CC if the client has no
other options available for child care.  The client is encouraged
to obtain child care at no cost from a parent, sibling, relative, or
other suitable provider.  If suitable child care is available to the
client at no cost from another source, CC cannot be provided.

(8)  CC can only be provided for an eligible provider and
will not be provided for illegal or unsafe child care.  Illegal child
care is care provided by any person or facility required to be
licensed or certified but where the provider has not fulfilled the
requirements necessary to obtain the license or certification.

(9)  CC will not be paid to a client for the care of his or her
own child(ren) unless the client is working for an approved
child care center.

(10)  Neither the Department nor the state of Utah is liable
for injuries that may occur when a child is placed in child care
even if the parent receives a subsidy from the Department.

(11)  Foster care parents receiving payment from the
Department of Human Services are not eligible to receive CC
for the foster children.

(12)  Once eligibility for CC has been established,
eligibility must be reviewed at least once every six months.  The
review is not complete until the client has completed, signed and
returned all necessary review forms to the local office.  All
requested verifications must be provided at the time of the
review.  If the Department has reason to believe the client's
circumstances have changed, affecting either eligibility or
payment amount, the Department will reduce or terminate CC

even if the certification period has not expired.

R986-700-703.  Client Rights and Responsibilities.
In addition to the client rights and responsibilities found in

R986-100, the following client rights and responsibilities apply:
(1)  A client has the right to select the type of child care

which best meets the family's needs.
(2)  If a client requests help in selecting a provider, the

Department will refer the client to the local Child Care Resource
and Referral agency.

(3)  A client is responsible for monitoring the child care
provider.  The Department will not monitor the provider.

(4)  A client is responsible to pay all costs of care charged
by the provider.  If the child care assistance payment provided
by the Department is less than the amount charged by the
provider, the client is responsible for paying the provider the
difference.

(5)  The only changes a client must report to the
Department within ten days of the change occurring are:

(a)  that the household's gross monthly income exceeds the
percentage of the state median income as determined by the
Department in R986-700-710(3);

(b)  that the client is no longer in an approved training or
educational program;

(c)  if the client's and/or child's schedule changes so that
child care is no longer needed during the hours of approved
employment and/or training activities;

(d)  that the client does not meet the minimum work
requirements of an average of 15 hours per week or 15 and 30
hours per week when two parents are in the household and it is
expected to continue;

(e)  the client is separated from his or her employment;
(f)  a change of address;
(g)  any of the following changes in household

composition; a parent, stepparent, spouse, or former spouse
moves into the home, a child receiving child care moves out of
the home, or the client gets married; or

(h)  a change in the child care provider, including when
care is provided at no cost.

(6)  If a material change which would result in a decrease
in the amount of the CC payment is reported within 10 days, the
decrease will be made effective beginning the next month and
sums received in the month in which the change occurred will
not be treated as an overpayment.  If it is too late to make the
change to the next month's CC payment, the client is responsible
for repayment even if the 10 days for reporting the change has
not expired.  If the client fails to report the change within 10
days, the decrease will occur as soon as the Department learns
of the change and the overpayment will be assessed back to the
date of the change.

(7)  A client is responsible for payment to the Department
of any overpayment made in CC.

(8)  If the client has failed to provide all necessary
information and the child care provider requests information
about payment of CC to the client, the Department is authorized
to inform the provider that further information is needed before
payment can be determined.

(9)  The Department may also release the following
information to the designated provider:

(a)  limited information regarding the status of a CC
payment including that no payment was issued or services were
denied;

(b)  information contained on the Form 980;
(c)  the date the child care subsidy was issued;
(d)  the subsidy amount for that provider;
(e)  the subsidy deduction amount;
(f)  the date a two party check was mailed to the client;
(g)  a copy of the two party check on a need to know basis;

and
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(h)  the month the client is scheduled for review or
reestablishment.

(10)  Unused child care funds issued on the client's
electronic benefit transfer (EBT) card will be removed from
("aged off") the EBT card 90 days after those funds were
deposited onto the EBT card.  Aged off funds will no longer be
available to the client.

R986-700-704.  Establishment of Paternity.
The provisions of rules R986-100 and R986-200 pertaining

to cooperation with ORS in the establishment of paternity and
collection of child support do not apply to ES CC.

R986-700-705.  Eligible Providers and Provider Settings.
(1)  The Department will only pay CC to clients who select

eligible providers. The only eligible providers are:
(a)  licensed and accredited providers:
(i)  licensed homes;
(ii)  licensed family group homes; and
(iii)  licensed child care centers.
(b)  license exempt providers who are not required by law

to be licensed and are either;
(i)  license exempt centers; or
(ii)  related to at least one of the children for whom CC is

provided.  Related under this paragraph means:  siblings who
are at least 18 years of age and who live in a different residence
than the parent, grandparents, step grandparents, aunts, step
aunts, uncles, step uncles or people of prior generations of
grandparents, aunts, or uncles, as designated by the prefix grand
or, great, or persons who meet any of the above relationships
even if the marriage has been terminated.

(c)  homes with a Residential Certificate obtained from the
Bureau of Licensing.

(2)  The Department may, on a case by case basis, grant an
exception and pay for CC when an eligible provider is not
available:

(a)  within a reasonable distance from the client's home. A
reasonable distance, for the purpose of this exception only, will
be determined by the transportation situation of the parent and
child care availability in the community where the parent
resides;

(b)  because a child in the home has special needs which
cannot be otherwise accommodated; or

(c)  which will accommodate the hours when the client
needs child care.

(d)  However, the child's sibling, living in the same home,
can never be approved even under the exceptions in this
subsection.

(3)  If an eligible provider is available, an exception may be
granted in the event of unusual or extraordinary circumstances
but only with the approval of a Department supervisor.

(4)  If an exception is granted under paragraph (2)  or (3)
above, the exception will be reviewed at each of the client's
review dates to determine if an exception is still appropriate.

(5)  License exempt providers must register with the
Department and agree to maintain minimal health and safety
criteria by signing a certification before payment to the client
can be approved. The minimum criteria are that:

(a)  the provider be at least 18 years of age and be legally
able to work in the United States;

(b)  the provider's home is clean and safe from hazardous
items which could cause injury to a child. This applies to
outdoor areas as well;

(c)  there are working smoke detectors where children are
provided care;

(d)  the provider and all individuals 12 years old or older
living in the home where care is provided submit to and pass a
background check as provided in R986-700-751 et seq.;

(e)  there is a telephone in operating condition with a list of

emergency numbers;
(f)  food will be provided to the child in care.  Food

supplies will be maintained to prevent spoilage or
contamination;

(g)  the child in care will be immunized as required for
children in licensed day care and;

(h)  good hand washing practices will be maintained to
discourage infection and contamination.

(6)  The following providers are not eligible for receipt of
a CC payment:

(a)  a member of a household assistance unit who is
receiving one or more of the following assistance payments:
FEP, FEPTP, diversion assistance or food stamps for any child
in that household assistance unit.  The person may, however, be
paid as a provider for a child in a different household assistance
unit;

(b)  a sibling of the child living in the home;
(c)  household members whose income must be counted in

determining eligibility for CC;
(d)  a parent, foster care parent, stepparent or former

stepparent, even if living in another residence;
(e)  illegal aliens;
(f)  persons under age 18;
(g)  a provider providing care for the child in another state;
(h)  a provider who has committed fraud as a provider, as

determined by the Department or by a court;
(i)  any provider disqualified under R986-700-718;
(j)  a provider who does not cooperate with a Department

investigation of a potential overpayment
(k)  a provider living in the same home as the client unless

one of the exceptions in subsection (2) of this section are met.

R986-700-706.  Provider Rights and Responsibilities.
(1)  Providers assume the responsibility to collect payment

for child care services rendered.  Neither the Department nor the
state of Utah assumes responsibility for payment to providers.

(2)  A provider may not charge clients receiving a CC
subsidy a higher rate than their customers who do not receive a
CC subsidy.

(3)  Providers must keep accurate records of subsidized
child care payments, time and attendance.  The Department has
the right to investigate child care providers and audit their
records.  Time and attendance records for all subsidized clients
must be kept for at least one year.  If a provider fails to
cooperate with a Department investigation or audit, or fails to
keep records for one year, the provider will no longer be an
approved provider.

(4)  If a provider accepts payment from funds provided by
the Department for services which were not provided, the
provider may be referred for criminal prosecution and will no
longer be an approved provider following the procedure
outlined in section R986-700-718.  This is true even if the funds
were authorized under R986-700-718.

(5)  If an overpayment is established and it is determined
that the provider was at fault in the creation of the overpayment,
the provider is responsible for repayment of the overpayment.

(6)  Records will be kept by the Department for individuals
who are not approved providers and against whom a referral or
complaint is received.

R986-700-707.  Subsidy Deduction and Transitional Child
Care.

(1)  "Subsidy deduction" means a dollar amount which is
deducted from the standard CC subsidy for Employment
Support CC. The deduction is determined on a sliding scale and
the amount of the deduction is based on the parent(s) countable
earned and unearned income and household size.

(2)  The parent is responsible for paying the amount of the
subsidy deduction directly to the child care provider.
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(3)  If the subsidy deduction exceeds the actual cost of
child care, the family is not eligible for child care assistance.

(4)  The full monthly subsidy deduction is taken even if the
client receives CC for only part of the month.

(5)  There is no subsidy deduction during transitional child
care.  Transitional child care is available during the six months
immediately following a FEP or FEPTP termination if the
termination was due to increased income and the parent is
otherwise eligible for ESCC.  The subsidy deduction will
resume in the seventh month after the termination of FEP or
FEPTP.  The six month time limit is the same regardless of
whether the client receives TCA or not.

(6)  A client does not need to fill out a new application for
child care during the six month transitional period even if there
is a gap in services during those six months.

R986-700-708.  FEP CC.
(1)  FEP CC may be provided to clients receiving financial

assistance from FEP or FEPTP. FEP CC will only be provided
to cover the hours a client needs child care to support the
activities required by the employment plan. FEP CC is not
subject to the subsidy deduction.

(2)  Additional time for travel may be included on a case by
case basis when circumstances create a hardship for the client
because the required activities necessitate travel of distances
taking at least one hour each way.

R986-700-709.  Employment Support (ES) CC.
(1)  Parents who are not eligible for FEP CC may be

eligible for Employment Support (ES) CC.  To be eligible, a
parent must be employed or be employed while participating in
educational or training activities. Work Study is not considered
employment.  A parent who attends school but is not employed
at least 15 hours per week, is not eligible for ES CC.  ES CC
will only be provided to cover the hours a client needs child care
for work or work and approved educational or training activities.

(2)  If the household has only one parent, the parent must
be employed at least an average of 15 hours per week.

(3)  If the family has two parents, CC can be provided if:
(a)  one parent is employed at least an average of 30 hours

per week and the other parent is employed at least an average of
15 hours per week and their work schedules cannot be changed
to provide care for the child(ren).  CC will only be provided
during the time both parents are in approved activities and
neither is available to care for the children; or

(b)  one parent is employed and the other parent cannot
work, or is not capable of earning $500 per month and cannot
provide care for their own children because of a physical,
emotional or mental incapacity.  Any employment or
educational or training activities invalidate a claim of incapacity.
The incapacity must be expected to last 30 days or longer. The
individual claiming incapacity must verify that incapacity in one
of the following ways:

(i)  receipt of disability benefits from SSA;
(ii)  100% disabled by VA; or
(iii)  by submitting a written statement from:
(A)  a licensed medical doctor;
(B)  a doctor of osteopathy;
(C)  a licensed Mental Health Therapist as defined in UCA

58-60-102;
(D)  a licensed Advanced Practice Registered Nurse; or
(E)  a licensed Physician's Assistant.
(4)  Employed or self-employed parent client(s)  must

make, either through wages or profit from self-employment, a
rate of pay equal to or greater than minimum wage multiplied by
the number of hours the parent is working.  To be eligible for ES
CC, a self employed parent must provide business records for
the most recent three month time period to establish that the
parent is likely to make at least minimum wage.  If a parent has

a barrier to other types of employment, exceptions can be made
in extraordinary cases with the approval of the state program
specialist.

(5)  Americorps*Vista is not supported.  Job Corps
activities are considered to be training and a client in the Job
Corps would also have to meet the work requirements to be
eligible for ES CC.

(6)  Applicants must verify identity but are not required to
provide a Social Security Number (SSN)  for household
members. Benefits will not be denied or withheld if a customer
chooses not to provide a SSN if all factors of eligibility are met.
SSN's that are supplied will be verified. If an SSN is provided
but is not valid, further verification will be requested to confirm
identity.

R986-700-710.  Income Limits for ES CC.
(1)  Rule R986-200 is used to determine:
(a)  who must be included in the household assistance unit

for determining whose income must be counted to establish
eligibility.  In some circumstances, determining household
composition for a ES CC household is different from
determining household composition for a FEP or FEPTP
household.  ES CC follows the parent and the child, not just the
child so, for example, if a parent in the household is ineligible,
the entire ES CC household is ineligible.  A specified relative
may not opt out of the household assistance unit when
determining eligibility for CC.  The income of the specified
relatives needing ES CC in the household must be counted. For
ES CC, only the income of the parent/client is counted in
determining eligibility regardless of who else lives in the
household. If both parents are living in the household, the
income of both parents is counted.  Recipients of SSI benefits
are included in the household assistance unit.

(b)  what is counted as income except:
(i)  the earned income of a minor child who is not a parent

is not counted;
(ii)  child support, including in kind child support

payments, is counted as unearned income, even if it exceeds the
court or ORS ordered amount of child support, if the payments
are made directly to the client.  If the child support payments are
paid to a third party, only the amount up to the court or ORS
ordered child support amount is counted; and

(iii)  earned and unearned income of SSI recipients is
counted with the exception of the SSI benefit.

(c)  how to estimate income.
(2)  The following income deductions are the only

deductions allowed on a monthly basis:
(a)  the first $50 of child support received by the family;
(b)  court ordered and verified child support and alimony

paid out by the household;
(c)  $100 for each person with countable earned income;

and
(d)  a $100 medical deduction.  The medical deduction is

automatic and does not require proof of expenditure.
(3)  The household's countable income, less applicable

deductions in paragraph (2) above, must be at, or below, a
percentage of the state median income as determined by the
Department.  The Department will make adjustments to the
percentage of the state median income as funding permits.  The
percentage currently in use is available at the Department's
administrative office.

(4)  Charts establishing income limits and the subsidy
deduction amounts are available at all local Department offices.

(5)  An independent living grant paid by DHS to a minor
parent is not counted as income.

R986-700-711.  ES CC to Support Education and Training
Activities.

(1)  CC may be provided when the client(s)  is engaged in
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education or training and employment, provided the client(s)
meet the work requirements under Section R986-700-709(1).

(2)  The education or training is limited to courses that
directly relate to improving the parent(s)' employment skills.

(3)  ES CC will only be paid to support education or
training activities for a total of 24 calendar months. The months
need not be consecutive.

(a)  On a case by case basis, and for a reasonable length of
time, months do not count toward the 24-month time limit when
a client is enrolled in a formal course of study for any of the
following:

(i)  obtaining a high school diploma or equivalent,
(ii)  adult basic education, and/or
(iii)  learning English as a second language.
(b)  Months during which the client received FEP child

care while receiving education and training do not count toward
the 24-month time limit.

(c)  CC can not ordinarily be used to support short term
workshops unless they are required or encouraged by the
employer. If a short term workshop is required or encouraged by
the employer, and approved by the Department, months during
which the client receives child care to attend such a workshop
do not count toward the 24- month time limit.

(4)  Education or training can only be approved if the
parent can realistically complete the course of study within 24
months.

(5)  Any child care assistance payment made for a calendar
month, or a partial calendar month, counts as one month toward
the 24-month limit.

(6)  There are no exceptions to the 24-month time limit,
and no extensions can be granted.

(7)  CC is not allowed to support education or training if
the parent already has a bachelor's degree.

(8)  CC cannot be approved for graduate study or obtaining
a teaching certificate if the client already has a bachelor's degree.

R986-700-712.  CC for Certain Homeless Families.
(1)  CC can be provided for homeless families with one or

two parents when the family meets the following criteria:
(a)  The family must present a referral for CC from an

agency known by the local office to be an agency that works
with homeless families, including shelters for abused women
and children.  This referral will serve as proof of their homeless
state.  Local offices will provide a list of recognized homeless
agencies in local office area.

(b)  The family must show a need for child care to resolve
an emergency crisis.

(c)  The family must meet all other relationship and income
eligibility criteria.

(2)  CC for homeless families is only available for up to
three months in any 12-month period.  When a payment is made
for any part of a calendar month, that month counts as one of the
three months.  The months need not be consecutive.

(3)  Qualifying families may use child care assistance for
any activity including, but not limited to, employment, job
search, training, shelter search or working through a crisis
situation.

(4)  If the family is eligible for a different type of CC, the
family will be paid under the other type of CC.

R986-700-713.  Amount of CC Payment.
CC will be paid at the lower of the following levels:
(1)  the maximum monthly local market rate as calculated

using the Local Market Survey.  The Local Market Survey is
conducted by the Department and based on the provider
category and age of the child.  The Survey results are available
for review at any Department office through the Department
web site on the Internet; or

(2)  the rate established by the provider for services; or

(3)  the unit cost multiplied by the number of hours
approved by the Department.  The unit cost is determined by
dividing the maximum monthly local market rate by 137.6
hours.

R986-700-714.  CC Payment Method.
(1)  CC payments to parents will be generated monthly by

a two-party check issued in the parent's name and the chosen
provider's name, except as noted in paragraph (2) below.  The
check is mailed to the client.

(2)  CC payments will be made by electronic benefit
transfer (EBT) either through a point of sale (POS) machine or
interactive voice recording (IVR) system to authorized provider
types as determined by the Department.  The provider may elect
which option of EBT to use.  The provider must complete the
application process and sign an agreement with the
Department's contractor in order to be eligible to receive CC
payments. If the provider elects to use the POS method of
payment, the provider must lease a POS machine at the
provider's own expense.  Providers that completed the
application process prior to August 1, 2011 need to provide
additional information to the Department contractor.  If the
provider does not provide this additional information, the
provider will not be eligible for CC payments as of January 1,
2012.

(3)  In the event that a check is reported as lost or stolen,
both the parent and the provider are required to sign a statement
that they have not received funds from the original check before
a replacement check can be issued.  The check must be reported
as lost or stolen within 60 days of the date the check was
mailed.  The statement must be signed on an approved
Department form and the signing witnessed, and in some cases
notarized, at a local office of the Department.  If the provider is
unable to come into a Department office to sign the form, the
form may be accepted if the signature is notarized.  If the
original check has been redeemed, a copy of the check will be
reviewed and both the parent and provider must provide a
sworn, notarized statement that the signature on the endorsed
check is a forgery.  The Department may require a waiting
period prior to issuing a replacement check.

(4)  The Department is authorized to stop payment on a CC
check without prior notice to the client if:

(a)  the Department has determined that the client was not
eligible for the CC payment, the Department has confirmed with
the child care provider that no services were provided for the
month in question or the provider cannot be located, and the
Department has made an attempt to contact the parent: or

(b)  when the check has been outstanding for at least 90
days; or

(c)  the check is lost or stolen.
(5)  No stop payment will be issued by the Department

without prior notice to the provider unless the provider is not
providing services or cannot be contacted.

R986-700-715.  Overpayments.
(1)  An overpayment occurs when a client or provider

received CC for which they were not eligible.  If the Department
fails to establish one or more of the eligibility criteria and
through no fault of the client, payments are made, it will not be
considered to have been an overpayment if the client would
have been eligible and the amount of the subsidy would not
have been affected.

(2)  If the overpayment was because the client committed
fraud, including forging a provider's name on a two party CC
check, the client will be responsible for repayment of the
resulting overpayment and will be disqualified from further
receipt of CC:

(a)  for a period of one year for the first occurrence of
fraud;
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(b)  for a period of two years for the second occurrence of
fraud; and

(c)  for life for the third occurrence of fraud.
(3)  If the client was at fault in the creation of an

overpayment for any reason other than fraud in paragraph (2)
above, the client will be responsible for repayment of the
overpayment. There is no disqualification or ineligibility period
for a fault overpayment.

(4)  All CC overpayments must be repaid to the
Department.

Overpayments may be deducted from ongoing CC
payments for clients who are receiving CC. If the Department is
at fault in the creation of an overpayment, the Department will
deduct $10 from each month's CC payment unless the client
requests a larger amount.

(5)  CC will be terminated if a client fails to cooperate with
the Department's efforts to investigate alleged overpayments.

(6)  If the Department has reason to believe an
overpayment has occurred and it is likely that the client will be
determined to be disqualified or ineligible as a result of the
overpayment, payment of future CC may be withheld, at the
discretion of the Department, to offset any overpayment which
may be determined.

R986-700-716.  CC in Unusual Circumstances.
(1)  CC may be provided for study time, to support clients

in education or training activities if the parent has classes
scheduled in such a way that it is not feasible or practical to pick
up the child between classes. For example, if a client has one
class from 8:00 a.m. to 9:00 a.m. and a second class from 11:00
a.m. to noon it might not be practical to remove the child from
care between 9:00 a.m. and 11:00 a.m.

(2)  An away-from-home study hall or lab may be required
as part of the class course.  A client who takes courses with this
requirement must verify study hall or lab class attendance.  The
Department will not approve more study hall hours or lab hours
in this setting than hours for which the client is enrolled in
school.  For example:  A client enrolled for ten hours of classes
each week may not receive more than ten hours of this type of
study hall or lab.

(3)  CC will not be provided for private kindergarten or
preschool activities when a publicly funded education program
is available.

(4)  CC may be authorized to support employment for
clients who work graveyard shifts and need child care services
during the day for sleep time.  If no other child care options are
available, child care services may be authorized for the
graveyard shift or during the day, but not for both.  A maximum
of six hours per day will be approved for sleep time.

(5)  CC may be authorized to support employment for
clients who work at home, provided the client makes at least
minimum wage from the at home work, and the client has a need
for child care services. The client must choose a provider setting
outside the home.

(6)  CC with an provider that is not licensed, accredited,
certified, or a licensed exempt center will not be approved
between the hours of 12 midnight and 6 a.m. except;

(a)  for a child under the age of 24 months old,
(b)  to accommodate a special needs child, or
(c)  under unusual circumstances and then only if approved

by the Department program specialist on a case by case basis.

R986-700-717.  Child Care for Children With Disabilities or
Special Needs.

(1)  The Department will fund child care for children with
disabilities or special needs at a higher rate if the child has a
physical, social, or mental condition or special health care need
that requires;

(a)  an increase in the amount of care or supervision and/or

(b)  special care, which includes but is not limited to the
use of special equipment, assistance with movement, feeding,
toileting or the administration of medications that require
specialized procedures.

(2)  To be eligible under this section, the client must
submit a statement from one of the professionals listed in rule
R986-700-709(3)(b)(ii) or one of the following agencies
documenting the child's disability or special child care needs;

(a)  Social Security Administration showing that the child
is a SSI recipient,

(b)  Division of Services for People with Disabilities,
(c)  Division of Mental Health,
(d)  State Office of Education, or
(e)  Baby Watch, Early Intervention Program.
(3)  Verification to support that the child is disabled or has

a special need must be dated and signed by the preparer and
include the following;

(a)  the child's name,
(b)  a description of the child's disability, and
(c)  the special provisions that justify a higher payment

rate.
(4)  The Department may require additional information

and may deny requests if adequate or complete information or
justification is not provided.

(5)  The higher rate is available through the month the
child turns 18 years of age.

(6)  Clients qualify for child care under this section if the
household is at or below 85% of the state median income.

(7)  The higher rate in effect for each child care category is
available at any Department office.

R986-700-718.  Provider Disqualification.
(1)  A child care provider removing child care subsidy

funds from a client's account by way of electronic benefit
transfer (EBT) and interactive voice response (IVR), can only
remove those funds from a client's account that are authorized
by the Department for that provider.  All providers receiving
payment for child care services through an EBT may learn the
exact amount authorized for that provider for each client by
accessing the Department's Provider Payment Authorization
website.  Providers who remove more funds than authorized will
be required to reimburse the Department for the excess funds
and will be disqualified from receipt of further CC subsidy
funds as follows;

(a)  if the provider has never removed unauthorized CC
subsidy funds before, the Department will send a demand letter
to the provider's last known address informing the provider of
the unauthorized access and establishing an overpayment in the
amount of the excess funds.  If the provider repays the
overpayment within six months of the date of the demand letter,
no further action will be taken on that overpayment,

(b)  if the provider removes funds in excess of those
authorized by the Department a second time, and the provider
repaid the previous overpayment or is making a good faith effort
to repay the overpayment, a second demand letter will be sent
to the provider's last known address.  The second letter will
establish an overpayment in the amount of the excess funds
removed and inform the provider that any further unauthorized
access will result in disqualification.  If the provider removes
unauthorized funds and has not repaid the first overpayment, or
is not making a good faith effort to repay the first overpayment
to the Department, no second demand letter will be sent and the
provider will be disqualified for a period of one year from the
date the Department issues its letter, or in the case of an appeal,
from the date the ALJ issues his or her determination.  A good
faith effort to repay the overpayment means the provider is
repaying at least 10% of the overpayment due each month,

(c)  if a child care provider removes unauthorized funds a
third time, or a second time without repayment of the first
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overpayment as provided in paragraph (1)(b) of this subsection,
the provider will be disqualified and is ineligible for receipt of
further CC subsidy funds for a period of one year from the date
the Department issues its letter, or in the case of an appeal, from
the date the ALJ issues his or her determination,

(d)  a CC provider previously disqualified for one year
from receipt of CC subsidy funds due to unauthorized removal
of funds in paragraph (1)(c) of this subsection, will be
disqualified for a period of two years if the provider removes
unauthorized funds again.  Warning letters under paragraphs (a)
and (b) of this subsection will not be sent if a provider was
previously disqualified for receipt of CC subsidy funds,

(e) a CC provider previously disqualified for a two year
period due to unauthorized removal of funds in paragraph (1)(d)
of this subsection will be permanently disqualified if the
provider removes unauthorized funds again.  Warning letters
under paragraphs (a) and (b) of this subsection will not be sent
if a provider was previously disqualified for receipt of CC
subsidy funds.

(2)  Even if CC funds are authorized under this section, a
CC provider cannot remove, accept and/or retain funds for any
month during which no CC services were provided.  If
authorized or unauthorized subsidy funds were accepted from a
client or removed from a client's account as provided in this
section but no CC services were provided during the month, the
provider will be required to reimburse the Department for the
excess funds and will be disqualified from receipt of further CC
subsidy funds in the same manner as provided in subsection (1)
of this section.

(3)  CC providers disqualified under subsections (1) or (2)
of this section will be ineligible for receipt of quality grants
awarded by the Department during the period of
disqualification.

(4)  A CC provider overpayment not paid in full within six
months will be referred to collection and will be collected in the
same manner as all public assistance overpayments.  Payment of
provider overpayments must be made to the Department and not
to the client.

(5)  A CC provider may appeal an overpayment or
disqualification as provided for public assistance appeals in rule
R986-100.  Any appeal must be filed in writing within 30 days
of the date of letter establishing the overpayment or
disqualification.  A provider who has been found ineligible may
continue to receive CC subsidy funds pending appeal until a
decision is issued by the ALJ.  The disqualification period will
take effect even if the provider files an appeal of the decision
issued by the ALJ.

R986-700-751.  Background Checks.
(1)  Sections R986-700-751 through 756 apply to child

care providers identified in Utah Code Section 35A-3-310.5(1).
(2)  The provider and each person age 12 years old or older

living in the household where the child care is provided must
submit to a background check.

(3)  If child care is provided in the child's home, a
background check must be done on each person age 12 years old
or older living in the child's home who is not on the client's
child care case.

(4)  A client is not eligible for a subsidy if the client
chooses a provider and the provider or any person age 12 years
old or older living in the household where the child care is
provided has:

(a)  a supported finding of severe abuse or neglect by the
Department of Human Services, a substantiated finding by a
Juvenile court under Subsection 78-3a-320 or a criminal
conviction related to neglect, physical abuse, or sexual abuse of
any person; or

(b)  a conviction for an offense as identified in R986-700-
754; or

(c)  an adjudication in juvenile court of an act which if
committed by an adult would be an offense identified in R986-
700-754.

R986-700-752.  Definitions.
Terms used in the section R986-700-751 through 756 are

defined as followed:
(1)  "Convicted" includes a conviction by a jury or court,

a guilty plea or a plea of no contest, an adjudication in juvenile
court or an individual who is currently subjected to a deferred
judgment and sentence agreement, a deferred prosecution
agreement, a deferred adjudication agreement, or a plea in
abeyance.

(2)  "Covered Individual" means:
(a)  each person providing child care;
(b)  all individuals 12 years old or older residing in a

residence where child care is provided.
(3)  "Supported" means a finding by the Utah Department

of Human Services (DHS), at the completion of an investigation
by DHS, that there is a reasonable basis to conclude that one or
more of the following severe types of abuse or neglect has
occurred:

(a)  if committed by a person 18 years of age or older;
(i)  severe or chronic physical abuse;
(ii)  sexual abuse;
(iii)  sexual exploitation;
(iv)  abandonment;
(v)  medical neglect resulting in death, disability, or serious

illness;
(vi)  chronic or severe neglect; or
(vii)  chronic or severe emotional abuse
(b)  if committed by a person under the age of 18:
(i)  serious physical injury, as defined in Subsection 76-5-

109(1)(f) to another child which indicates a significant risk to
other children, or

(ii)  sexual behavior with or upon another child which
indicates a significant risk to other children.

R986-700-753.  Criminal Background Screening.
(1)  Each client requesting approval of a covered child care

provider must submit to the Department a form, which will
include a waiver and certification, completed and signed by the
child care provider before the client's application for child care
assistance can be approved.  A fingerprint card and fee,
prepared either by the local law enforcement agency or an
agency approved by local law enforcement, shall also be
submitted unless an exception is granted under subsection (3) of
this section.  Normally, child care subsidy will not be delayed
pending completion of the background check.

(2)  The provider must state in writing, based upon the
provider's best information and belief, that no covered person,
including the provider's own children, has ever been convicted
of a felony, misdemeanor or had a supported finding from DHS
or a substantiated finding from a juvenile court of severe abuse
or neglect of a child.  If the provider is aware of any such
conviction or supported or substantiated finding, but is not
certain it will result in a disqualification, the Department will
obtain information from the provider to assess the threat to
children.  If the provider knowingly makes false representations
or material omissions to the Department regarding a covered
individual's record, the provider will be responsible for
repayment to the Department of the child care subsidy paid by
the Department prior to the background check.  If a provider
signs an attestation, a disqualification based on a covered
individual who no longer lives in the home can be cured under
certain conditions.

(3)  Fingerprint cards are not required if the Department is
reasonably satisfied that the covered individual has resided in
Utah for the last five years.  A fingerprint card may be required,
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even if the individual has resided in Utah for the last five years,
if requested by the Department.

(4)  The Department will contract with the Department of
Health (DOH) to perform a criminal background screening,
which includes a review of the Bureau of Criminal
Identification, (BCI) database maintained by the Department of
Public Safety pursuant to Part 2 of Chapter 10, Title 53; and if
a fingerprint card, waiver and fee are submitted, the Department
or DOH will forward the fingerprint card, waiver and fee to the
Utah Department of Public Safety for submission to the FBI for
a national criminal history record check.

(5)  If the Department takes an action adverse to any
covered individual based upon the background screening, the
Department will send a written decision to the client explaining
the action and the right of appeal.  DOH will send a denial letter
to the provider and the covered individual.

R986-700-754.  Exclusion from Child Care Due to Criminal
Convictions.

(1)  As required by Utah Code Subsection 35A-3-310.5(4),
if the criminal conviction was a felony, or is a misdemeanor that
is not excluded under paragraphs (2) or (3) below, the covered
individual may not provide child care or reside in a home where
child care is provided.

(2)  As allowed by Utah Code Subsection 35A-3-310.5(5),
the Department hereby excludes the following misdemeanors
and determines that a misdemeanor conviction listed below does
not disqualify a covered individual from providing child care:

(a)  any class B or C misdemeanor offense under Title 32A,
Alcoholic Beverage Control Act, except for 32A-12-203,
Unlawful sale or furnishing to minors;

(b)  any class B or C misdemeanor offense under Title 41,
Chapter 6a, Traffic Code except for 41-6a-502, Driving under
the influence of alcohol, drugs, or a combination of both or with
specified or unsafe blood alcohol concentration, when the
individual had a child in the car at the time of the offense;

(c)  any class B or C misdemeanor offense under Title 58,
Chapter 37, Utah Controlled Substances Act;

(d)  any Class B or C misdemeanor offense under Title 58,
Chapter 37a, Utah Drug Paraphernalia Act;

(e)  any class B or C misdemeanor offense under Title 58,
Chapter 37b, Imitation Controlled Substances Act;

(f)  any class B or C misdemeanor offense under Title 76,
Chapter 4, Inchoate Offenses, except for 76-4-401, Enticing a
Minor;

(g)  any class B or C conviction under Chapter 6, Title 76,
Offenses Against Property, Utah Criminal Code;

(h)  any class B or C conviction under Chapter 6a, Title 76,
Pyramid Schemes, Utah Criminal Code;

(i)  any class B or C misdemeanor offense under Title 76,
Chapter 7, Subsection 103, Adultery, and 104, Fornication;

(j)  any class B or C conviction under Chapter 8, Title 76,
Offenses Against the Administration of Government, Utah
Criminal Code except 76-8-1201 through 1207, Public
Assistance Fraud; and 76-8-1301 False statements regarding
unemployment compensation;

(k)  any class B or C conviction under Chapter 9, Title 76,
Offenses Against Public Order and Decency, Utah Criminal
Code, except for:

(i)  76-9-301, Cruelty to Animals;
(ii)  76-9-301.1, Dog Fighting;
(iii)  76-9-301.8, Bestiality;
(iv)  76-9-702, Lewdness;
(v)  76-9-702.5, Lewdness Involving Child; and
(vi)  76-9-702.7, Voyeurism; and
(l)  any class B or C conviction under Chapter 10, Title 76,

Offenses Against Public Health, Welfare, Safety and Morals,
Utah Criminal Code, except for:

(i)  76-10-509.5, Providing Certain Weapons to a Minor;

(ii)  76-10-509.6, Parent or guardian providing firearm to
violent minor;

(iii)  76-10-509.7, Parent or Guardian Knowing of a
Minor's Possession of a Dangerous Weapon;

(iv)  76-10-1201 to 1229.5, Pornographic Material or
Performance;

(v)  76-10-1301 to 1314, Prostitution; and
(vi)  76-10-2301, Contributing to the Delinquency of a

Minor.
(3)  The Executive Director or designee may consider and

approve individual cases where a covered individual will be
allowed to provide child care who would otherwise be excluded
by this section.

(4)  The Department will rely on the criminal background
screening as conclusive evidence of the conviction and the
Department may revoke or deny approval for a provider based
on that evidence.

(5)  If a covered individual causes a provider to be
disqualified as a provider based upon the criminal background
screening and the covered individual disagrees with the
information provided by BCI, the covered individual may
challenge the information by contacting BCI directly.  If the
information causing the disqualification came from a Utah
court, the covered individual must contact that court or seek an
expungement as provided in Utah Code Ann. Sections 77-18-10
through 77-18-15.

(6)  All child care providers must report all felony and
misdemeanor arrests, charges or convictions of covered
individuals to DOH within ten calendar days of the arrest, notice
of the charge, or conviction.  All child care providers must also
report a person aged 12 or older moving into the home where
child care is provided within ten calendar days of that person
moving in.  A release for a background check must also be
provided for that person within the time requested by the
Department or DOH.

R986-700-755.  Covered Individuals with Arrests or Pending
Criminal Charges.

(1)  If the Department determines there exists credible
evidence that a covered individual has been arrested or charged
with a felony or a misdemeanor that would not be excluded
under R986-700-754, the Department will act to protect the
health and safety of children in child care that the covered
individual may have contact with.  The Department may revoke
or suspend approval of the provider if necessary to protect the
health and safety of children in care.

(2)  If the Department denies or revokes approval based
upon the arrest or felony or misdemeanor charge, the
Department will send a written decision to the client notifying
the client that a hearing with the Department may be requested.

(3)  The Department may hold the revocation or denial in
abeyance until the arrest or felony or nonexempt misdemeanor
charge is resolved.

R986-700-756.  Exclusion From Child Care Due to Finding
of Abuse, Neglect, or Exploitation.

(1)  Pursuant to Utah Code Subsection 62A-4a-
1005(2)(a)(v) the Department or DOH will screen all covered
individuals, including children residing in a home where child
care is provided, for a history of a supported finding of severe
abuse, neglect, or exploitation from the licensing information
system maintained by the Utah Department of Human Services
(DHS) and the juvenile court records.

(2)  If a covered individual appears on the licensing
information system, the threat to the safety and health of
children will be assessed.  The Department may revoke any
existing approval and refuse to permit child care in the home
until the Department is reasonably convinced that the covered
individual no longer resides in the home.
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(3)  If the Department denies or revokes approval of a child
care subsidy based upon the licensing information system, the
Department will send a written decision to the client.

(4)  If the DHS determines a covered individual has a
supported finding of severe abuse, neglect or exploitation after
the Department approves a child care subsidy, the covered
individual has ten calendar days to notify DOH.  Failure to
notify DOH may result in the child care provider being liable for
an overpayment for all subsidy amounts paid to the client
between the finding and when it is reported or discovered.

KEY:  child care
January 2, 2013 35A-3-310
Notice of Continuation September 8, 2010
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R986.  Workforce Services, Employment Development.
R986-900.  Food Stamps.
R986-900-901.  Authority for Food Stamps and Applicable
Rules.

(1)  Food stamps provide assistance to eligible individuals
in accordance with the requirements found in: The Food Stamp
Act of 1977 as amended (7 USC 2011 et seq); 7 CFR 271
through 7 CFR 283; and PRWORA and its amendments.  The
complete text of all applicable federal laws and regulations can
be found at the United States Department of Agriculture web
site at: http://www.fns.usda.gov/fsp/.  Federal regulations are
also available at most public libraries, on the Internet at:
http://access.gpo.gov/nara/cfr/waisidx_00/7cfrv4_00.html, at the
Department of Workforce Services, Division of Employment
Development, Appeals Division 2nd Floor, 140 E 300 S, Salt
Lake City UT, 84145; or at the Division of Administrative
Rules, 4120 State Office Building, Salt Lake City UT, 84114.
The state maintains a policy manual describing the benefits and
eligibility requirements for receipt of food stamps.  The policy
manual is available on the Department's Internet web site.  The
provisions of 7 CFR 271 through 7 CFR 283 (2000) are
incorporated herein by reference.

(2)  The provisions of R986-100 apply to food stamps
except where specifically noted otherwise.

R986-900-902.  Options and Waivers.
The Department administers the Food Stamp Program in

compliance with federal law with the following exceptions or
clarifications:

(1)  The following options not otherwise found in R986-
100 have been adopted by the Department where allowed by the
applicable federal law or regulation:

(a)  The Department has opted to hold hearings at the state
level and not at the local level.

(b)  The Department does not offer a workfare program for
ABAWDs (Able Bodied Adults Without Dependents).

(c)  An applicant is required to apply at the local office
which serves the area in which they reside.

(d)  The Department has opted to use the Simplified
Standard Utility Allowance found in 7 USC 2014(e)(7)(C)(iii)
as amended by 2002 H.R. 2646 known as Section 4104 of the
Farm Bill.  The Department has a mandatory standard utility
allowance.  This means the customer is eligible for an
appropriate utility allowance at the time of application and
eligibility for the appropriate allowance is re-determined at
recertification or if the household moves to a different place of
residence.  The customer does not have the choice of using
"actual" utility expenses.  The Department has three utility
standards that are updated annually and are available upon
request.  This Farm Bill option allows households in subsidized
housing and households in shared living arrangements to receive
the full appropriate utility allowance.

(e)  The Department does not use photo ID cards. ID cards
are available upon request to homeless, disabled, and elderly
clients so that the client is able to use food stamp benefits at a
participating restaurant.

(f)  The state has opted to provide food stamp benefits
through the use of an electronic benefit transfer system (EBT).

(g)  The Department counts diversion payments in the food
stamp allotment calculation.

(h)  The Department has opted to use Utah's TANF vehicle
allowance rules in conjunction with the Food Stamp Program
vehicle allowance regulations at 7 CFR 273.8, as authorized by
Pub. L. No. 106-387 of the Agriculture Appropriations Act
2001, Food Stamp Act of 1977, 7 USC 2014.

(i)  The Department has opted to count all of an ineligible
alien's resources and all but a pro rata share of the ineligible
alien's income and deductible expenses as provided in 7 CFR
273.11(c)(3)(ii)(A).

(j)  A client may waive his or her right to an administrative
disqualification hearing.

(k)  A client may deduct actual, allowable expenses from
self employment, or may opt to deduct 40% of the gross income
from self employment to determine net income.

(l)  The Department has opted to align food stamps with
FEP in determining how to count educational assistance income.
That income is counted for food stamps as provided in R986-
200-235(3)(q).

(m)  The Department has opted to do simplified reporting
as provided in 7 CFR 273.12(a)(1)(vii).

(n)  The Department has opted to operate a Mini Simplified
Food Stamp Program under 7 CFR 273.25.  Under this option,
a client receiving food stamps and FEP or FEPTP, must
participate as required in R986-200-210.  A client found
ineligible due to non-compliance under R986-200-212 will also
be subject to the food stamp sanctions found in 7CFR
273.7(f)(2) unless the client meets an exemption under food
stamp regulations.

(o)  Effective July 1, 2010, the Department will count the
full income of an ineligible alien household member for both the
gross and net income tests and for determining the level of
benefits.  The deductible expenses of the ineligible alien
household member will no longer be prorated and the full value
of all assets will continue to be counted.  This also applies to
ineligible aliens who are unable or unwilling to provide
documentation of their alien status.  This does not apply to the
following ineligible aliens:

(i)  An alien who is lawfully admitted as a permanent
resident.

(ii)  An alien who is granted asylum under Section 208 of
the INA.

(iii)  An alien who is admitted as a refugee under Section
207 of the INA.

(iv)  An alien who is paroled in accordance with Section
212(d)(5) of the INA.

(v)  An alien whose deportation or removal has been
withheld in accordance with Section 243 of the INA.

(vi)  An alien who is aged, blind or disabled and is
admitted for temporary or permanent residency under Section
245A(b)(1) of the INA.

(vi)  An alien who is a special agricultural worker admitted
for temporary residence under Section 210 (a) of the INA.

For an ineligible alien listed in this subparagraphs (i)
through (vi), a prorated share of the ineligible alien's income
and expenses will be counted for purposes of applying the gross
and net income tests and to determine the level of benefits. The
full amount of the ineligible alien's assets will count.

(p)  The Department allows the following exemptions from
the Employment and Training (E and T) program for individuals
who:

(i)  are Refugee Cash Assistance (RCA) participants;
(ii)  are on a temporary layoff from their place of

employment;
(iii)  are unemployed for less than 6 months;
(iv)  live more than 35 miles from an employment center;
(v)  lack child care, either because it is not available or the

customer is not eligible for child care assistance;
(vi)  are not appropriate for E and T as determined by a

manager or designee;
(vii)  are age 47 through the month of their 60th birthday;
(viii)  are low functioning/have developmental

disabilities/are socially dysfunctional and who have obvious
functional limitations that are a substantial handicap to
employment;

(ix)  have current domestic violence issues;
(x)  have limited language skills or individuals whose

primary language is other than English;
(xi)  lack public and/or private transportation;
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(xii)  are in the application or appeals process for SSI;
(xiii)  have earned income, regardless of the amount

earned;
(xiv)  have no fixed address;
(xv)  do not have a GED or high school diploma;
(xvi)  are pregnant regardless of trimester;
(xvii)  are on probation or parole who are required to

complete court ordered activities such as work release and drug
court; or

(xvii)  are participating in a program with a Department
partner such as case management by Vocational Rehabilitation,
or are participating in a Title V or Choose to Work program.

(q)  Beginning July 1, 2012, individuals who meet the
requirements of an exemption will no longer be allowed to
receive services on a voluntary basis or receive a work
reimbursement.

(2)  The Department has been granted the following
applicable waivers from the Food and Nutrition Service:

(a)  The Department requires that a household need only
report changes in earned income if there is a change in source,
the hourly rate or salary, or if there is a change in full-time or
part-time status.  A client is required to report any change in
unearned income over $25 or a change in the source of unearned
income.

(b)  The Department uses a combined Notice of Expiration
and Shortened Recertification Form.  Notice of Expiration is
required in 7 CFR 273.14(b)(1)(i).  The Recertification Form is
found under 7 CFR 273.14(b)(2)(i).

(c)  The Department conducts the Family Nutrition
Education Program for individuals even if they are otherwise
ineligible for food stamps.

(d)  The Department may deduct overpayments that
resulted from an IPV from a household's monthly entitlement.

(e)  If the application was received before the 15th of the
month and the client has earned income, the certification period
can be no longer than six months.  The initial certification
period may be as long as seven months if the application was
received after the 15th of the month.

(f)  A household which had its food stamps terminated can
be reinstated during the calendar month following the month
assistance was terminated without completing a new application
if the reason for the termination is fully resolved.  The reason for
the termination does not matter.  Assistance will be prorated to
the date on which the client reported that the disqualifying
condition was resolved if verification is received within ten days
of the report.  Assistance is reinstated for the remaining months
of the certification period and the certification period must not
be changed.

(g)  If the Department is unable to obtain proper
documentary evidence from an employer, the Department may
use Utah quarterly wage data as the primary verification of
income when calculating overpayments.

(h)  The Department will hold disqualification hearings by
telephone.

(i)  All initial interviews, and recertification interviews for
households certified for 12 months or less, will have their initial
or recertification interviews conducted by telephone, rather than
in person, unless the household requests an in-person interview
or the Department determines that an in-person interview is
necessary to resolve issues that would be better facilitated face-
to-face.

(j)  The federal regulation that requires all interviews be
scheduled for a specific date and time is waved for initial
telephone interviews.  This allows clients to call anytime
Monday through Friday from 8 a.m. to 5 p.m. to complete the
required initial interview.  Households selected for the
"Assessment of the Contributions of an Interview to the
Supplemental Nutrition Assistance Program (SNAP) Eligibility
and Benefits Determinations" study, also known as the No

Interview Pilot, will be exempt from the interview requirement.
Customer contact may be needed to complete the application
and/or recertification process. This waiver will be in place
September 1, 2012 - November 30, 2013.

(k)  To meet the student work exemption. a student
enrolled in post-secondary education half-time or more must
work an average of 20 hours per week.  The work hours must be
averaged over the 30 days immediately prior to the date of
application or recertification.

KEY:  food stamps, public assistance
January 8, 2013 35A-3-103
Notice of Continuation September 8, 2010
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R994.  Workforce Services, Unemployment Insurance.
R994-305.  Collection of Contributions.
R994-305-101.  Policy Governing the Filing of Warrants.

(1)  Warrants will be issued on fault overpayments and
delinquent employer accounts when there is no installment
agreement in effect, when the installment agreement provides
for more than three years from the date the liability is
established to pay the liability, when the monthly installment
payment amount on a fault overpayment is less than the amount
specified in Subsection R994-406-302(4)(b), or when an
installment agreement is canceled due to failure to make
payments or due to the occurrence of a new liability.

(2)  Warrants will be issued on all fraudulent overpayments
established under Subsection 35A-4-405(5), even if there is an
installment agreement and warrants on such overpayments,
penalties, and costs will be renewed until paid in full.

(3)  No warrants will be issued on non-fault overpayments
established under Subsection 35A-4-406(5).

R994-305-102.  Charge Off Policy for Nonfault
Overpayments.

All nonfault overpayments established under Subsection
35A-4-406(5) may be charged off and removed from the records
of the Department after three years without further review unless
a payment or offset has been made within the prior 90 days.
These debts will be forgiven and forgotten and no further
collection or offset will take place.

R994-305-103.  Write Off Policy for Other Overpayments.
Except for fraud overpayments established under

Subsection 35A-4-405(5), all accounts receivable overpayments
for claimant and employer liabilities including interest and
penalties which have not been collected or offset within three
years after the filing of a warrant may be reviewed for
determination of collectability.  If it is determined on the
information reasonably available to the Department that the
delinquent claimant or employer has no known assets which are
subject to the attachment, and it appears there is no likelihood
of collection in the foreseeable future, the Department may write
off the account.  All collection or offset action shall cease as far
as enforcement of collection procedures are concerned.
However, consistent with general accounting principles, if the
Department receives money by virtue of a warrant judgment on
a debt that has been written off, the Department will reinstate
the equivalent portion of the debt and retain the collected
monies.

R994-305-801.  Wage List Requirement.
(1)  Federal Requirement.
Section 1137 of the Social Security Act requires employers

to submit quarterly wage reports to a state agency.  This
Department is the designated agency for the state of Utah. The
Unemployment Insurance Division of the Department uses wage
information submitted by employers to establish benefit
determinations for claimants and to verify employer contribution
payments.

(2)  Wage List Due Date.
(a)  Contributory employers must file a wage list with the

Form 3, Employer's Contribution Report. Reimbursable
employers must file a wage list with the Form 794, Insured
Employment and Wage Report.  Wage lists are due the last day
of the month following the end of the calendar quarter.

(b)  Domestic employers electing to file an annual report
must file a wage list with the Form 3D, Domestic Employer's
Annual Report.  The wage list is due January 31 of the year
following the year wages were paid.

(c)  Reimbursable employers must not file a wage list with
Form 794-N, Non-insured Employment and Wage Report.

(d)  Wage list due dates may be changed and extensions

granted under the same provisions established for contribution
reports in Rule R994-302.

(3)  Wage Information Required.
Each page of the wage list must be identified by the

employer's Utah registration number, the employer's name, and
the quarter and year being reported.  The following information
must be provided for each employee as a line item on each wage
list in the following order:

(a)  social security number;
(b)  first initial, second initial and full last name; and
(c)  gross wages paid during the quarter.  Section 35A-4-

204 defines subject employment and Section 35A-4-208 defines
wages.  Only those employees who were paid wages during the
quarter should be reported on the wage list.

(4)  Wage Reporting Methods.
The Department will accept wage lists filed on approved

forms, approved magnetic and electronic media, or the
Department website.  All wage lists reported on forms other
than those provided by the Department require prior approval.

(a)  Approved Form Reporting.
The wage list must be typewritten or machine printed in

black ink so that it is capable of being processed by an optical
scanner.  The wage list must be on Department approved forms
or on plain white paper using the exact same format, placement
on the page, and spacing as on the Department approved forms.
Wage list forms are available upon request from the Department
or may be downloaded from the Department's website.

(b)  Magnetic and Electronic Media Reporting.
Magnetic and electronic media reporting must be submitted

according to specifications approved by the Department.
(5)  Wage List Total Must Equal the Quarterly Report

Total.
The total amount of wages reported on the wage list must

be the same as the total wages shown on the Form 3, Employer's
Contribution Report.  The total of the wage list for a
reimbursable employer must be the same as the total wages
shown as "insured payroll" on Form 794, Insured Employment
and Wage Report.  Wage lists consisting of more than one page
must show the employer's Utah registration number, the quarter
and year of the reporting period, a total for each page and a
grand total for all pages on the first page.

(6)  Wage Lists Corrections for Prior Quarters.
(a)  Corrections to wage lists for prior quarters must be

made on a separate report and not on the wage list for the
current quarter.  The employer must submit the following
information for each employee in the following order:

(i)  social security number;
(ii)  first initial, second initial and full last name; and
(iii)  gross wages that should have been properly reported.
(b)  Each page of the wage list adjustments must be

identified by the employer's Utah registration number, the
employer's name, and the quarter and year.

(c)  The employer must submit an explanation for the
corrections being made.

(d)  Corrections to wages may result in additional
contributions being assessed or refunded.

(7)  Penalty for Failure to Provide Wage List Information.
(a)  A penalty may be assessed for each failure to submit a

wage list by the due date as specified in this rule or for failure
to submit a wage list in an acceptable format as specified in this
rule.  The penalty amount is $50 for every 15 days, or fraction
thereof, that the filing is late or not in an acceptable format, not
to exceed $250 per filing.

(b)  The penalty will be collected in the same manner and
under the same legal provisions as unpaid contributions.
Waiver of the penalty will be made if the employer can show
good cause for failure to provide the required wage list.  Good
cause is established if the employer was prevented from filing
a wage list for circumstances that are compelling or beyond the
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employer's control.  Payment of the penalty does not relieve the
employer from the responsibility of filing the wage list in the
acceptable format.

R994-305-1201.  Offer in Compromise.
(1)  If an employer or claimant is unable to pay the total

amount owing of past due contributions, interest, penalties, costs
or fault or nonfault benefit overpayments, the employer or
claimant may request an application for offer in compromise,
pursuant to Section 35A-4-305(12).  In order for an offer in
compromise to be considered the employer or claimant must:

(a)  complete an application and provide verification of
total income, expenses, assets, and liabilities;

(b)  show there is no expectation that financial resources
will significantly improve within three years of the date of the
application.  Being currently unemployed or underemployed
alone is insufficient to meet the requirements of this provision;

(c)  not have a current rejected offer in compromise issued
by the Utah State Tax Commission within twelve months of the
date of application with the Department; and

(d)  have not been granted an offer in compromise by the
Department in the ten years prior to applying for an offer in
compromise.

(2)(a)  The Department may compromise a portion of any
past due liability for contributions, interest, penalties or costs to
an employer if the employer can show it has an inability to pay
the full amount owing within three years of the date of
application or payment would result in the insolvency of the
employing unit.

(b)  The Department may compromise a portion of any fault
or nonfault overpayment owed by a claimant if the claimant can
show he or she does not have the ability to pay the full amount
owing within three years of the date of application.

(3)  If the Department accepts an offer in compromise, the
acceptance will be rescinded and the compromised liability will
be reestablished if it is subsequently determined that:

(a)  any employer, claimant, or person acting on behalf of
any employer or claimant, provided false information or
concealed information that lead to the granting of such
compromise;

(b)  the employer or claimant fails to timely pay the total
amount agreed upon;

(c)  the employer or claimant is not current with all
obligations under the Employment Security Act for at least three
years from the date of the application; or

(d)  an offer in compromise is rejected by the Utah State
Tax Commission within twelve months following the date the
application with the Department was approved.

(4)  The determination of the Department is final and not
appealable.  However, the Department may consider an
amended offer in compromise application that is substantially
different from the rejected application.

KEY:  unemployment compensation, overpayments
January 8, 2013 35A-4-305(1)
Notice of Continuation December 3, 2009
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R994.  Workforce Services, Unemployment Insurance.
R994-406.  Fraud, Fault and Nonfault Overpayments.
R994-406-101. Claimant Responsible for Providing
Complete, Correct Information.

(1)  The claimant is responsible for providing all of the
information requested in written documents as well as any
verbal request from a Department representative.  The claimant
is also responsible for following all Department instructions.

(2)  The claimant can not shift responsibility for providing
correct information to another person such as a spouse, parent,
or friend.  The claimant is responsible for all information
required on his or her claim.

R994-406-201.  Nonfault Overpayments.
(1)  If the claimant followed all instructions and provided

complete and correct information as required in R994-406-
101(1) and then received benefits to which he or she was not
entitled due to an error made by the Department or an employer,
the claimant is not at fault in the creation of the overpayment.

(2)  The claimant is not liable to repay overpayments
created through no fault of the claimant except that the sum will
be deducted from any future benefits.

R994-406-202.  Method of Repayment of Nonfault
Overpayments.

Even though the claimant is without fault in the creation of
the overpayment, 50% of the claimant's weekly benefit amount
will be deducted from any future benefits payable to him or her
until the overpayment is repaid.  No billings will be made and
no collection procedures will be initiated.

R994-406-203.  Waiver of Recovery of Nonfault
Overpayments.

(1)  The Department may waive recovery of a nonfault
overpayment if the claimant:

(a)  is currently eligible to receive unemployment benefits
from the state of Utah and has filed a weekly claim against Utah
within the last 27 days,

(b)  requests a waiver within 10 days of notification of the
opportunity to request a waiver, within 10 days of the first offset
of benefits following a reopening, or upon a showing of a
significant change in the claimant's financial circumstances.
Good cause will be considered if the claimant can show the
failure to request a waiver within these time limitations was due
to circumstances which were beyond the claimant's control or
were compelling and reasonable; and

(c)  can show that recovery of the 50% offset as provided
in R994-406-202 would render the claimant unable to pay for
the basic needs of survival for his or her immediate family,
dependents and other household members.

(i)  The claimant must provide verification of financial
resources and the social security numbers of family members,
dependents and household members.

(ii)  Before granting the waiver, the Department must
consider all potential financial resources of the claimant, the
claimant's family, dependents and other household members.

(iii)  "Unable to pay for the basic needs of survival" means
"economically disadvantaged" and is defined as 70% of the
Lower Living Standard Income Level (LLSIL).  Therefore, if the
claimant's total family resources in relation to family size are not
in excess of 70% of the LLSIL, the waiver will be granted
provided the economic circumstances are not expected to
change within the next 90 days.  Individual expenses will not be
considered.  Available financial resources, current income, and
anticipated income will be included and averaged for the three
months.

(2)  Any nonfault overpayment outstanding at the time the
request is granted is forgiven and the claimant has no further
repayment obligation.

(3)  A waiver cannot be granted retroactively for any
payments made against an overpayment or any of the
overpayment which has already been offset except if the offset
was made pending a decision on a timely waiver request which
is ultimately granted.

(4)  A claimant with an outstanding nonfault overpayment
can also apply for an offer in compromise as provided in R944-
305-1201.

R994-406-301.  Claimant Fault.
(1)  Elements of Fault.
Fault is established if all three of the following elements

are present, or as provided in subsection (3) and (4) of this
section.  If one or more elements cannot be established, the
overpayment does not fall under the provisions of Subsection
35A-4-405(5).

(a)  Materiality.
Benefits were paid to which the claimant was not entitled.
(b)  Control.
Benefits were paid based on incorrect information or an

absence of information which the claimant reasonably could
have provided.

(c)  Knowledge.
The claimant had sufficient notice that the information

might be reportable.
(2)  Claimant Responsibility.
The claimant is responsible for providing all of the

information requested by the Department regarding his or her
Unemployment Insurance claim.  If the claimant has any
questions about his or her eligibility for unemployment benefits,
or the Department's instructions, the claimant must ask the
Department for clarification before certifying to eligibility.  If
the claimant fails to obtain clarification, he or she will be at
fault in any resulting overpayment.

(3)  Receipt of Settlement or Back-Pay.
(a)  A claimant is "at fault" for the resulting overpayment

if he or she fails to advise the Department that grievance
procedures are being pursued which may result in payment of
wages for weeks during which he or she claims benefits.

(b)  If the claimant advises the Department prior to
receiving a settlement that he or she has filed a grievance with
the employer and makes an assignment directing the employer
to pay to the Department that portion of the settlement
equivalent to the amount of unemployment compensation
received, the claimant will not be "at fault" if an overpayment is
created due to payment of wages attributable to weeks for which
the claimant received benefits.  If the grievance is resolved in
favor of the claimant and the employer was properly notified of
the wage assignment, the employer is liable to immediately
reimburse the Department upon settlement of the grievance.  If
reimbursement is not made to the Department consistent with
the provisions of the assignment, collection procedures will be
initiated against the employer.

(c)  If the claimant refuses to make an assignment of the
wages claimed in a grievance proceeding, benefits will be
withheld on the basis that the claimant is not unemployed
because of anticipated receipt of wages.  In this case, the
claimant should file weekly claims and if back wages are not
received when the grievance is resolved, benefits will be paid
for weeks properly claimed provided the claimant is otherwise
eligible.

(4)  Receipt of Retirement Income.
Notwithstanding any other provision of this section, a

claimant who could be eligible for retirement income but does
not apply until after unemployment benefits have been paid, is
"at fault" for any overpayment resulting from a retroactive
payment of retirement benefits.  See R994-401-203(1)(d)  and
(2)
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R994-406-302.  Repayment and Collection of Fault
Overpayments.

(1)  When the claimant has been determined to be "at fault"
in the creation of an overpayment, the overpayment must be
repaid.  If the claimant is otherwise eligible and files for
additional benefits during the same or any subsequent benefit
year, 100% of the benefit payment to which the claimant is
entitled will be used to reduce the overpayment.

(2)  Discretion for Repayment.
(a)  Full restitution is required for all fault overpayments

except as provided in R994-305-1201.  However, legal
collection proceedings may be held in abeyance at the
Department's discretion and the overpayment will be deducted
from future benefits payable during the current or subsequent
benefit years.  Discretion will only be exercised if the
Department or the employer share fault in the creation of the
overpayment but it is determined the claimant was more at fault
under the provisions of rule R994-403-119e.

(3)  Collection Procedures.
(a)  The Department will send an initial overpayment notice

on all outstanding fault or fraud overpayments.  If, after 15 days,
the claimant does not either make payment in full or enter into
an installment payment agreement as provided in subsection (4)
below the account is considered delinquent and the claimant is
notified that a warrant will be filed unless a payment is received
or an installment agreement entered into within 15 days.
However, there may be other circumstances under which a
warrant may be filed on any outstanding overpayment.  A
warrant attaches a lien to any personal or real property and
establishes a judgment that is collectible under Utah Rules of
Civil Procedure.

(b)  All outstanding overpayments on which a lien has been
filed are reported to the State Division of Finance for collection
whereby any refunds due to the claimant from State income tax
or any such rebates, refunds, or other amounts owed by the state
and subject to legal attachment may be applied against the
overpayment.

(c)  All overpayments that are past due, legally enforceable,
and attributable to fraud or the claimant's failure to report
earnings shall be submitted to the Treasury Offset Program
whereby the Secretary of the Treasury can offset Federal tax
refund payments to be applied against the approved
overpayment.  Only overpayments where a valid warrant has
been filed for failure to repay, that lack an installment agreement
or are not current on approved installment agreement payments
will be subject to the Treasury Offset Program.

(d)  No warrant will be issued on fault overpayments
provided the claimant entered into an installment agreement
within 30 days of the issuance of the initial overpayment notice
and all payments are made in a timely manner in accordance
with the installment agreement.

(4)  Installment Payments.
(a)  If repayment in full has not been made within 30 days

of the initial overpayment notice or the claimant has not
voluntarily entered into an installment agreement or offer in
compromise as provided in R994-305-1201, the Department
will allow the claimant to pay in installments by notifying the
claimant in writing of the minimum installment payment which
the claimant is required to make.  If the claimant is unable to
make the minimum installment payments, the claimant may
request a review within ten days of the date written notice is
mailed.

(b)  Whether voluntarily or involuntary, installment
payments will be established as follows:

If the entire overpayment is:
(i)  $3,000 or less, the monthly installment payment is

equal to 50% of claimant's weekly benefit entitlement
(ii)  $3,001 to 5,000, the monthly installment payment is

equal to 100% of claimant's weekly benefit entitlement

(iii)  $5,001 to 10,000 the monthly installment payment is
equal to 125% of claimant's weekly benefit entitlement

(iv)  $10,001 or more the monthly installment payment is
equal to 150% of claimant's weekly benefit entitlement

(c)  Installment agreements will not be approved in
amounts less than those established above except in cases where
the claimant meets the requirements of economically
disadvantaged as defined in R994-406-203(1)(b)(iii). On a
periodic basis the Department may send notice to the claimant
requesting verification of his or her disadvantaged status. If the
claimant fails to provide the verification as requested, or no
longer qualifies for a lesser installment payment, the Department
will send the claimant a new monthly payment amount.  The
new installment payment amount may be in accordance with the
percentages in subparagraph (b) or a lesser amount depending
on the information received from the claimant.

(d)  Minimum monthly installment agreement payments
must be received by the Department by the last day of each
month.  Payments not made timely are considered delinquent.

(5)  Offsetting overpayments with subsequent eligible
weeks.

If an overpayment is set up under Section R994-406-201
or R994-406-301 for weeks paid on a claim, the claimant may
repay the overpayment by filing for open weeks in the same
benefit year after the claim has been exhausted, provided the
claimant is otherwise eligible.  100% of the compensation
amount for each eligible week claimed will be credited to the
established overpayment(s) up to the total amount of the
outstanding overpayment balance owed to the Department.

R994-406-401.  Claimant Fraud.
(1)  All three elements of fraud must be proved to establish

an intentional misrepresentation sufficient to constitute fraud.
See section 35A-4-405(5). The three elements are:

(a)  Materiality.
(i)  Materiality is established when a claimant makes false

statements or fails to provide accurate information for the
purpose of obtaining;

(A)  any benefit payment to which the claimant is not
entitled, or

(B)  waiting week credit which results in a benefit payment
to which the claimant is not entitled.

(ii)  A benefit payment received by fraud may include an
amount as small as one dollar over the amount a claimant was
entitled to receive.

(b)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he or she failed to provide information required by the
Department. The claimant does NOT have to know that the
information will result in a denial of benefits or a reduction of
the benefit amount. Knowledge can also be established when a
claimant recklessly makes representations knowing he or she
has insufficient information upon which to base such
representations. A claimant has an obligation to read material
provided by the Department and to ask a Department
representative if he or she has a question about what information
to report.

(c)  Willfulness.
Willfulness is established when a claimant files claims or

other documents containing false statements, responses or
deliberate omissions. If a claimant delegates the responsibility
to personally provide information or allows access to his or her
Personal Identification Number (PIN) so that someone else may
file a claim, the claimant is responsible for the information
provided or omitted by the other person, even if the claimant
had no advance knowledge that the information provided was
false or important information was omitted.  The claimant is
responsible for securing the debit card (card) issued by the
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Department.  Securing the card means that the card and the PIN
are never kept together, the card is kept in a secure location, and
the PIN is not known by anyone but the claimant.  If a claimant
loses his or her card, the claimant must report the loss of the
card to the Department and change his or her PIN immediately
even if the claimant is not currently filing weekly claims for
benefits.  If the claimant fails to report the loss of the card and
change the PIN immediately, or fails to secure the card, the
claimant will be liable for claims made and money removed
from the card.

(2)  The Department relies primarily on information
provided by the claimant when paying unemployment insurance
benefits. Fraud penalties do not apply if the overpayment was
the result of an inadvertent error. Fraud requires a willful
misrepresentation or concealment of information for the purpose
of obtaining unemployment benefits.

(3)  The absence of an admission or direct proof of intent
to defraud does not prevent a finding of fraud.

(4)  A claimant is required, under R994-403-114c, to
immediately notify the Department if the claimant is
incarcerated.  Upon notification, the Department will stop all
unemployment benefits to the claimant until the claimant
notifies the Department of his or her release from incarceration.
If a claimant fails to notify the Department of his or her
incarceration, any claims made during the incarceration period
will be considered fraudulent.

R994-406-402.  Burden and Standard of Proof in Fraud
Cases.

(1)  The Department has the burden of proving each
element of fraud.

(2)  The elements of fraud must be established by clear and
convincing evidence.  There does not have to be an admission
or direct proof of intent.

R994-406-403.  Fraud Disqualification and Penalty.
(1)  Penalty Cannot be Modified.
The Department has no authority to reduce or otherwise

modify the period of disqualification or the monetary penalties
imposed by statute.  The Department cannot exercise repayment
discretion for fraud overpayments and these amounts are subject
to all collection procedures.

(2)  Week of Fraud.
(a)  A "week of fraud" shall include each week any benefits

were received due to fraud.  The only exception to this is if the
fraud occurred during the waiting week causing the next eligible
week to become the new waiting week.  In that case, the new
waiting week will not be considered as a week of fraud for
disqualification purposes.  However, because the new waiting
week is a non-payable week, any benefits received during that
week will be assessed as an overpayment and because the
overpayment was as a result of fraud, a fraud penalty will also
be assessed.

(b)  If a claimant commits a fraudulent act during one
week, and benefits are paid in later weeks which would not have
been paid but for the original fraud, each week wherein benefits
were paid is a week of fraud subject to an overpayment
determination, a penalty and a disqualification period.

(c)  If the only week of fraud was the waiting week and no
benefit payments were made, there will be no disqualification
period.

(3)  Disqualification Period.
(a)  The claimant is ineligible for benefits for a period of 13

weeks for the first week of fraud.  For each additional week of
fraud, the claimant will be ineligible for benefits for an
additional six weeks.  The total number of weeks of
disqualification will not exceed 49 weeks for each fraud
determination.  The Department will issue a fraud determination
on all weeks of fraud the Department knows about at the time of

the determination.
(b)  The disqualification period begins the Sunday

following the date the Department fraud determination is made.
(4)  Overpayment and Penalty.
(a)  For any fraud decision where the initial fraud

determination was issued on or before June 30, 2004, the
claimant shall repay to the division an overpayment which is
equal to the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil penalty,
the amount of benefits received as a direct result of fraud.
"Benefits actually received" means the benefits paid or
constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment,
deducted at the request of the claimant to pay income taxes, or
used as a payment to the Office of Recovery Services for child
support obligations or other payments as required by law.  For
example: The claimant has a weekly benefit amount of $100 and
reports no earnings during a week when he or she actually had
$50 in reportable earnings. Because a claimant may earn up to
30% of his or her weekly benefit amount with no deduction, the
claimant was entitled to receive $80 for that week and was thus
overpaid the amount of $20.  If the elements of fraud are
established, the claimant is disqualified during that week of
fraud and all benefits paid for that week are considered an
overpayment.  The claimant would also be liable to repay, as a
civil penalty, the $20 received by direct reason of fraud.
Therefore, in this example, the claimant would be liable for a
total overpayment and penalty of $120, an amount that would
have to be repaid in its entirety before the claimant would be
eligible for any further waiting week credit or unemployment
benefits.  The claimant would also be subject to a 13-week
penalty period.

(b)  For all fraud decisions where the initial department
determination is issued on or after July 1, 2004, the claimant
shall repay to the division the overpayment and, as a civil
penalty, an amount equal to the overpayment.  The overpayment
in this subparagraph is the amount of benefits the claimant
received by direct reason of fraud.  In the example in subsection
(3)(a) of this section, the overpayment would be $20 and the
penalty would be $20 for a total due of $40.  The overpayment
and penalty would have to be repaid in its entirety before the
claimant would be eligible for any further waiting week credit
or unemployment benefits.  The claimant would also be subject
to a 13-week penalty period.

(5)  Additional Penalties.  Criminal prosecution of fraud
may be pursued as provided by Subsection 35A-4-104(1) in
addition to the administrative penalties.

R994-406-404.  Repayment and Collection of Fraud
Overpayments and Penalties.

Fraud overpayments and penalties will be collected in
accordance with rule R994-406-302 except that a warrant will
always issue in fraud overpayments even if the claimant enters
into an installment agreement and is current in the monthly
payments.  Fraud overpayments and penalties may also be
collected by civil action or warrant as provided by Subsections
35A-4-305(3) and 35A-4-305(5), respectively.  The Department
may use unemployment insurance benefits payable for weeks
prior to the penalty period to reduce overpayments and
penalties.

R994-406-405.  Future Eligibility in Fraud Cases.
A claimant is ineligible for unemployment benefits or

waiting week credit after a disqualification for fraud until any
overpayment and penalty established in conjunction with the
disqualification has been satisfied in full.  Wage credits earned
by the claimant cannot be used to pay benefits or transferred to
another state until the overpayment and penalty are satisfied.
An outstanding overpayment or penalty may NOT be satisfied
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by deductions from benefit payments for weeks claimed after the
disqualification period ends, as a claimant is precluded from
receiving any future benefits or waiting week credit as long as
there is an outstanding fraud overpayment.  However, a claimant
may be permitted to file a new claim to preserve a particular
benefit year.  An overpayment is considered satisfied as of the
beginning of the week during which payment is received by the
Department.  Benefits will be allowed as of the effective date of
the new claim if a claimant repays the overpayment and penalty
within seven days of the date the notice of the outstanding
overpayment and penalty is mailed.

R994-406-406.  Agency Error in Determining
Disqualification Periods.

If the division has sufficient evidence to assess a
disqualification prior to paying benefits, but fails to take action,
a fraud disqualification will not be assessed even if the claimant
provided false or information or deliberate omissions.  The
resulting overpayment will be assessed under the provisions of
Subsections 35A-4-406(4)(b) or 35A-4-406(5)(a).

KEY:  overpayments, unemployment compensation
January 2, 2013 35A-4-406(2)
Notice of Continuation May 22, 2012 35A-4-406(3)

35A-4-406(4)
35A-4-406(5)
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