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R25.  Administrative Services, Finance.
R25-5.  Payment of Per Diem to Boards.
R25-5-1.  Purpose.

The purpose of this rule is to establish the procedures for
payment of per diem and travel expenses to defray the costs for
attendance at an official meeting of a board by an officer or
employee who is a member.

R25-5-2.  Authority.
This rule is established pursuant to Section 63A-3-106,

which authorizes the Director of Finance to make rules
establishing per diem rates.

R25-5-3.  Definitions.
All terms are as defined in Section 63A-3-106(1), except as

follows:
(1)  "Finance" means the Division of Finance.
(2)  "Per diem" means an allowance paid daily.
(3)  "Rate" means an amount of money.
(4)  "Independent Corporation Board" means the board of

directors of any independent corporation subject to Section 63E
Chapter 2 that is subject to this rule by its authorizing statute.

R25-5-4.  Rates.
(1)  Each member of a board within state government shall

receive a taxable $60 per diem for each official meeting attended
that lasts up to four hours and a taxable $90 per diem for each
official meeting that is longer than four hours.

(a)  These rates are applicable to an officer or employee of
the executive branch, except as provided under subsection
(1)(b);

(b)  These rates are applicable to an officer or employee of
higher education unless higher education pays the costs of the
per diem.

(2)  Travel expenses shall also be paid to board members
in accordance with Rule R25-7.

(3)  Members may decline to receive per diem and/or travel
expenses for their services.

(4)  Upon approval by Finance, members of an independent
corporation board may receive per diem, at rates exceeding
those established in Subsection R25-5-4(1), for each meeting
attended as part of their official duties and for reasonable
preparation associated with meetings of the full board or the
board's subcommittees.

R25-5-5.  Governmental Employees.
(1)  A member of a board may not receive the taxable per

diem in R25-5-4(1) or travel expenses if the member is being
compensated as an officer or employee of a governmental entity,
including the State, while performing the member's service on
the board.

Governmental employee board members attending official
meetings held at a time other than their normal working hours,
who receive no compensation or leave (such as comp time) for
the additional hours of the meetings may receive the taxable per
diem in R25-5-4(1).

(2)  Travel expenses related to the attendance of official
board meetings for which a governmental employee serving on
the board is not otherwise reimbursed may also be paid to the
employee in accordance with Rule R25-7.

(3)  Governmental employees may decline to receive per
diem and/or travel expenses for their services.

R25-5-6.  Payment of Per Diem.
All board members are required to be paid their per diem

through the payroll system in order to calculate and withhold the
appropriate taxes.
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R25.  Administrative Services, Finance.
R25-7.  Travel-Related Reimbursements for State
Employees.
R25-7-1.  Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay travel-related reimbursements
to state employees.

R25-7-2.  Authority and Exemptions.
This rule is established pursuant to:
(1)  Section 63A-3-107, which authorizes the Division of

Finance to make rules governing in-state and out-of-state travel
expenses; and

(2)  Section 63A-3-106, which authorizes the Division of
Finance to make rules governing meeting per diem and travel
expenses for board members attending official meetings.

R25-7-3.  Definitions.
(1)  "Agency" means any department, division,

commission, council, board, bureau, committee, office, or other
administrative subunit of state government.

(2)  "Board" means a board, commission, council,
committee, task force, or similar body established to perform a
governmental function.

(3)  "Department" means all executive departments of state
government.

(4)  "Finance" means the Division of Finance.
(5)  "Home-Base" means the location the employee leaves

from and/or returns to.
(6)  "Per diem" means an allowance paid daily.
(7)  "Policy" means the policies and procedures of the

Division of Finance, as published in the "Accounting Policies
and Procedures."

(8)  "Rate" means an amount of money.
(9)  "Reimbursement" means money paid to compensate an

employee for money spent.
(10)  "State employee" means any person who is paid on

the state payroll system.

R25-7-4.  Eligible Expenses.
(1)  Reimbursements are intended to cover all normal areas

of expense.
(2)  Requests for reimbursement must be accompanied by

original receipts for all expenses except those for which flat
allowance amounts are established.

R25-7-5.  Approvals.
(1)  For insurance purposes, all state business travel,

whether reimbursed by the state or not, must have prior approval
by an appropriate authority.  This also includes non-state
employees where the state is paying for the travel expenses.

(2)  Both in-state and out-of-state travel must be approved
by the Executive Director or designee.  The approval of in-state
travel reimbursement forms may be considered as
documentation of prior approval for in-state travel.  Prior
approval for out-of-state travel should be documented on form
FI5 - "Request for Out-of-State Travel Authorization".

(3)  Exceptions to the prior approval for out-of-state travel
must be justified in the comments section of the Request for
Out-of-State Travel Authorization, form FI 5, or on an
attachment, and must be approved by the Department Director
or the designee.

(4)  The Department Director, the Executive Director, or
the designee must approve all travel to out-of-state functions
where more than two employees from the same department are
attending the same function at the same time.

R25-7-6.  Reimbursement for Meals.
(1)  State employees who travel on state business may be

eligible for a meal reimbursement.
(2)  The reimbursement will include tax, tips, and other

expenses associated with the meal.
(3)  Allowances for in-state travel differ from those for out-

of-state travel.
(a)  The daily travel meal allowance for in-state travel is

$39.00 and is computed according to the rates listed in the
following table.

TABLE 1

In-State Travel Meal Allowances

Meals                Rate
Breakfast           $10.00
Lunch               $13.00
Dinner              $16.00
Total               $39.00

(b)  The daily travel meal allowance for out-of-state travel
is $46.00 and is computed according to the rates listed in the
following table.

TABLE 2

Out-of-State Travel Meal Allowances

Meals                Rate
Breakfast           $10.00
Lunch               $14.00
Dinner              $22.00
Total               $46.00

(4)  When traveling to premium cities (New York, Los
Angeles, Chicago, San Francisco, Washington DC, Boston, San
Diego, Baltimore, and Arlington), the traveler may choose to
accept the per diem rate for out-of-state travel or to be
reimbursed at the actual meal cost, with original receipts, up to
$62 per day.

(a)  The traveler will qualify for premium rates on the day
the travel begins and/or the day the travel ends only if the trip is
of sufficient duration to qualify for all meals on that day.

(b)  Complimentary meals of a hotel, motel and/or
association and meals included in registration costs are deducted
from the $62 premium allowance as follows:

(i)  If breakfast is provided deduct $14, leaving a premium
allowance for lunch and dinner of actual up to $48.

(ii)  If lunch is provided deduct $19, leaving a premium
allowance for breakfast and dinner of actual up to $43.

(iii)  If dinner is provided deduct $29, leaving a premium
allowance for breakfast and lunch of actual up to $33.

(c)  The traveler must use the same method of
reimbursement for an entire day.

(d)  Actual meal cost includes tips.
(e)  Alcoholic beverages are not reimbursable.
(5)  When traveling in foreign countries, the traveler may

choose to accept the per diem rate for out-of-state travel or to be
reimbursed the actual meal cost, with original receipts, not to
exceed the United States Department of State Meal and
Incidental Expenses (M and IE) rate for their location.

(a)  The traveler may combine the reimbursement methods
during a trip; however, they must use the same method of
reimbursement for an entire day.

(b)  Actual meal cost includes tips.
(c)  Alcoholic beverages are not reimbursable.
(6)  The meal reimbursement calculation is comprised of

three parts:
(a)  The day the travel begins.  The traveler's entitlement is

determined by the time of day the traveler leaves their home
base (the location the employee leaves from and/or returns to),
as illustrated in the following table.

TABLE 3
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The Day Travel Begins

1st Quarter     2nd Quarter    3rd Quarter     4th Quarter
a.m.            a.m.           p.m.            p.m.
12:00-5:59      6:00-11:59     12:00-5:59      6:00-11:59
*B, L, D        *L, D          *D              *no meals
In-State
$39.00          $29.00          $16.00          $0
Out-of-State
$46.00          $36.00          $22.00          $0
*B=Breakfast, L=Lunch, D=Dinner

(b)  The days at the location.
(i)  Complimentary meals of a hotel, motel, and/or

association and meals included in the registration cost are
deducted from the total daily meal allowance.

(ii)  Meals provided on airlines will not reduce the meal
allowance.

(c)  The day the travel ends.  The meal reimbursement the
traveler is entitled to is determined by the time of day the
traveler returns to their home base, as illustrated in the following
table.

TABLE 4

The Day Travel Ends

1st Quarter     2nd Quarter    3rd Quarter     4th Quarter
a.m.            a.m.           p.m.            p.m.
12:00-5:59      6:00-11:59     12:00-6:59      7:00-11:59
*no meals       *B             *B, L           *B, L, D
In-State
$0              $10.00         $22.00          $39.00
Out-of-State
$0              $10.00         $24.00          $46.00
*B=Breakfast, L=Lunch, D=Dinner

(7)  An employee may be authorized by the Department
Director or designee to receive a taxable meal allowance when
the employee's destination is at least 100 miles from their home
base and the employee does not stay overnight.

(a)  Breakfast is paid when the employee leaves their home
base before 6:00 a.m.

(b)  Lunch is paid when the trip meets one of the following
requirements:

(i)  The employee is on an officially approved trip that
warrants entitlement to breakfast and dinner.

(ii)  The employee leaves their home base before 10 a.m.
and returns after 2 p.m.

(iii)  The Department Director provides prior written
approval based on circumstances.

(c)  Dinner is paid when the employee leaves their home
base and returns at 7 p.m. or later.

(d)  The allowance is not considered an absolute right of
the employee and is authorized at the discretion of the
Department Director or designee.

R25-7-7.  Meals for Statutory Non-Salaried State Boards.
(1)  When a board meets and conducts business activities

during mealtime, the cost of meals may be charged as public
expense.

(2)  Where salaried employees of the State of Utah or other
advisors or consultants must, of necessity, attend such a meeting
in order to permit the board to carry on its business, the meals
of such employees, advisors, or consultants may also be paid.
In determining whether or not the presence of such employees,
advisors, or consultants is necessary, the boards are requested to
restrict the attendance of such employees, advisors, or
consultants to those absolutely necessary at such mealtime
meetings.

R25-7-8.  Reimbursement for Lodging.
State employees who travel on state business may be

eligible for a lodging reimbursement.
(1)  For stays at a conference hotel, the state will reimburse

the actual cost plus tax for both in-state and out-of-state travel.
The traveler must include the conference registration brochure
with the Travel Reimbursement Request, form FI 51A or FI
51B.

(2)  For in-state lodging at a non-conference hotel, the state
will reimburse the actual cost up to $65 per night for single
occupancy plus tax except as noted in the table below:

TABLE 5

Cities with Differing Rates

Blanding                                 $75.00 plus tax
Bryce                                    $70.00 plus tax
Cedar City                               $75.00 plus tax
Delta                                    $70.00 plus tax
Ephraim                                  $70.00 plus tax
Fillmore                                 $75.00 plus tax
Green River                              $75.00 plus tax
Kanab                                    $75.00 plus tax
Layton                                   $75.00 plus tax
Logan                                    $75.00 plus tax
Moab                                     $95.00 plus tax
Monticello                               $70.00 plus tax
Nephi                                    $70.00 plus tax
Ogden                                    $75.00 plus tax
Panguitch                                $70.00 plus tax
Park City/Heber City/Midway              $90.00 plus tax
Price                                    $75.00 plus tax
Provo/Orem/Lehi/
     American Fork/Springville           $75.00 plus tax
Richfield                                $70.00 plus tax
Salt Lake City Metropolitan Area
     (Draper to Centerville),
     Tooele                              $95.00 plus tax
St. George/Washington/Springdale         $80.00 plus tax
Torrey                                   $75.00 plus tax
Tremonton                                $90.00 plus tax
Vernal/Roosevelt/Ballard                 $95.00 plus tax
All Other Utah Cities                    $65.00 plus tax

(3)  State employees traveling less than 50 miles from their
home base are not entitled to lodging reimbursement.  Miles are
calculated from either the departure home-base or from the
destination to the traveler's home-base. The traveler may leave
from one home-base and return to a different home-base. For
example, if the traveler leaves from their residence, then the
home-base for departure calculations is their residence. If the
traveler returns to where they normally work (ie. Cannon Health
Building), then the home-base for arrival calculations is the
Cannon Health Building.

(a)  In some cases, agencies must use judgement to
determine a traveler's home-base. The following are some things
to consider when determining a traveler's home-base.

(i)  Is the destination less than 50 miles from the traveler's
home or normal work location? If the destination is less than 50
miles from either the traveler's home or from their normal work
location, then generally the employee should not be reimbursed
for lodging.

(ii)  Is there a valid business reason for the traveler to go to
the office (or to some other location) before driving to the
destination?

(iii)  Is the traveler required to work at the destination the
next day?

(iv)  Is the traveler going directly home after the trip, or is
there a valid business reason for the traveler to first go to the
office (or to some other location)?

(iv)  Even if "it is not specifically against policy", would
the lodging be considered necessary, reasonable and in the best
interest of the State?

(4)  When the State of Utah pays for a person from out-of-
state to travel to Utah, the in-state lodging per diem rates will
apply.

(5)  For out-of-state travel stays at a non-conference hotel,
the state will reimburse the actual cost per night plus tax, not to
exceed the federal lodging rate for the location.  These
reservations must be made through the State Travel Office.
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(6)  The state will reimburse the actual cost per night plus
tax for in-state or out-of-state travel stays where the
department/traveler makes reservations through the State Travel
Office.

(7)  Lodging is reimbursed at the rates listed in Table 5 for
single occupancy only.  For double state employee occupancy,
add $20, for triple state employee occupancy, add $40, for
quadruple state employee occupancy, add $60.

(8)  Exceptions will be allowed for unusual circumstances
when approved in writing by the Department Director or
designee prior to the trip.

(a)  For out-of-state travel, the approval may be on the form
FI 5.

(b)  Attach the written approval to the Travel
Reimbursement Request, form FI 51B or FI 51D.

(9)  A proper receipt for lodging accommodations must
accompany each request for reimbursement.

(a)  The tissue copy of the charge receipt is not acceptable.
(b)  A proper receipt is a copy of the registration form

generally used by motels and hotels which includes the
following information:  name of motel/hotel, street address,
town and state, telephone number, current date, name of
person/persons staying at the motel/hotel, date(s) of occupancy,
amount and date paid, signature of agent, number in the party,
and (single, double, triple, or quadruple occupancy).

(10)  When lodging is required, travelers should stay at the
lodging facility nearest to the meeting/training/work location
where state lodging per diem rates are accepted in order to
minimize transportation costs.

(11)  Travelers may also elect to stay with friends or
relatives or use their personal campers or trailer homes instead
of staying in a hotel.

(a)  With proof of staying overnight away from home on
approved state business, the traveler will be reimbursed the
following:

(i)  $25 per night with no receipts required or
(ii)  Actual cost up to $40 per night with a signed receipt

from a facility such as a campground or trailer park, not from a
private residence.

(12)  Travelers who are on assignment away from their
home base for longer than 90 days will be reimbursed as
follows:

(a)  First 30 days - follow regular rules for lodging and
meals.  Lodging receipt is required.

(b)  After 30 days - $46 per day for lodging and meals.  No
receipt is required.

R25-7-9.  Reimbursement for Incidentals.
State employees who travel on state business may be

eligible for a reimbursement for incidental expenses.
(1)  Travelers will be reimbursed for actual out-of-pocket

costs for incidental items such as baggage tips and
transportation costs.

(a)  Tips for maid service, doormen, and meals are not
reimbursable.

(b)  No other gratuities will be reimbursed.
(c)  Include an original receipt for each individual

incidental item above $19.99.
(2)  The state will reimburse incidental ground

transportation and parking expenses.
(a)  Travelers shall document all official business use of

taxi, bus, parking, and other ground transportation including
dates, destinations, parking locations, receipts, and amounts.

(b)  Personal use of such transportation to restaurants is not
reimbursable.

(c)  The maximum that airport parking will be reimbursed
is the economy lot parking rate at the airport they are flying out
of.  A receipt is required for amounts of $20 or more.

(3)  Registration should be paid in advance on a state

warrant.
(a)  A copy of the approved FI 5 form must be included

with the Payment Voucher for out-of-state registrations.
(b)  If a traveler must pay the registration when they arrive,

the agency is expected to process a Payment Voucher and have
the traveler take the state warrant with them.

(4)  Telephone calls related to state business are
reimbursed at the actual cost.

(a)  The traveler shall list the amount of these calls
separately on the Travel Reimbursement Request, form FI 51A
or FI 51B.

(b)  The traveler must provide an original lodging receipt
or original personal phone bill showing the phone number
called and the dollar amount for business telephone calls and
personal telephone calls made during stays of five nights or
more.

(5)  Allowances for personal telephone calls made while
out of town on state business overnight will be based on the
number of nights away from home.

(a)  Four nights or less - actual amount up to $2.50 per
night (documentation is not required for personal phone calls
made during stays of four nights or less)

(b)  Five to eleven nights - actual amount up to $20.00
(c)  Twelve nights to thirty nights - actual amount up to

$30.00
(d)  More than thirty days - start over
(6)  Actual laundry expenses up to $18.00 per week will be

allowed for trips in excess of six consecutive nights, beginning
after the sixth night out.

(a)  The traveler must provide receipts for the laundry
expense.

(b)  For use of coin-operated laundry facilities, the traveler
must provide a list of dates, locations, and amounts.

(7)  An amount of $5 per day will be allowed for travelers
away in excess of six consecutive nights beginning after the
sixth night out.

(a)  This amount covers miscellaneous incidentals not
covered in this rule.

(b)  This allowance is not available for travelers going to
conferences.

(8)  Travel on a Weekend during Trips of More Than 10
Nights' Duration - A department may provide for employees to
return home on a weekend when a trip extends longer than ten
nights.  Reimbursements may be given for costs allowed by
these policies.

R25-7-10.  Reimbursement for Transportation.
State employees who travel on state business may be

eligible for a transportation reimbursement.
(1)  Air transportation is limited to Air Coach or Excursion

class.  Priority seating charges will not be reimbursed unless
preapproved by the department director or designee.

(a)  All reservations (in-state and out-of-state) should be
made through the State Travel Office for the least expensive air
fare available at the time reservations are made.

(b)  Only one change fee per trip will be reimbursed.
(c)  The explanation for the change and any other exception

to this rule must be given and approved by the Department
Director or designee.

(d)  In order to preserve insurance coverage and because of
federal security regulations, travelers must fly on tickets in their
names only.

(2)  Travelers may be reimbursed for mileage to and from
the airport and long-term parking or away-from-the-airport
parking.

(a)  The maximum reimbursement for parking, whether
travelers park at the airport or away from the airport, is the
economy lot parking rate at the airport they are flying out of.

(b)  The parking receipt must be included with the Travel
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Reimbursement Request, form FI 51A or FI 51B for amounts of
$20 or more.

(c)  Travelers may be reimbursed for mileage to and from
the airport to allow someone to drop them off and to pick them
up.

(3)  Travelers may use private vehicles with approval from
the Department Director or designee.

(a)  Only one person in a vehicle may receive the
reimbursement, regardless of the number of people in the
vehicle.

(b)  Reimbursement for a private vehicle will be at the rate
of 38 cents per mile or 56.5 cents per mile if a state vehicle is
not available to the employee.

(i)  To determine which rate to use, the traveler must first
determine if their department has an agency vehicle (long-term
leased vehicle from Fleet Operations) that meets their needs and
is reasonably available for the trip (does not apply to special
purpose vehicles).  If reasonably available, the employee should
use an agency vehicle.  If an agency vehicle that meets their
needs is not reasonably available, the agency may approve the
traveler to use either a daily pool fleet vehicle or a private
vehicle.  If a daily pool fleet vehicle is not reasonably available,
the traveler may be reimbursed at 56.5 cents per mile.

(ii)  If a trip is estimated to average 100 miles or more per
day, the agency should approve the traveler to rent a daily pool
fleet vehicle if one is reasonably available.  Doing so will cost
less than if the traveler takes a private vehicle.  If the agency
approves the traveler to take a private vehicle, the employee will
be reimbursed at the lower rate of 38 cents per mile.

(c)  Agencies may establish a reimbursement rate that is
more restrictive than the rate established in this Section.

(d)  Exceptions must be approved in writing by the Director
of Finance.

(e)  Mileage will be computed using Mapquest or other
generally accepted map/route planning website, or from the
latest official state road map and will be limited to the most
economical, usually traveled routes.

(f)  If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(g)  An approved Private Vehicle Usage Report, form FI
40, should be included with the department's payroll
documentation reporting miles driven on state business during
the payroll period.

(h)  Departments may allow mileage reimbursement on an
approved Travel Reimbursement Request, form FI 51A or FI
51B, if other costs associated with the trip are to be reimbursed
at the same time.

(4)  A traveler may choose to drive instead of flying if
preapproved by the Department Director or designee.

(a)  If the traveler drives a state-owned vehicle, the traveler
may be reimbursed for meals and lodging for a reasonable
amount of travel time; however, the total cost of the trip must
not exceed the equivalent cost of the airline trip. The traveler
may also be reimbursed for incidental expenses such as toll fees
and parking fees.

(b)  If the traveler drives a privately-owned vehicle,
reimbursement will be at the rate of 38 cents per mile or the
airplane fare, whichever is less, unless otherwise approved by
the Department Director or designee.

(i)  The lowest fare available within 30 days prior to the
departure date will be used when calculating the cost of travel
for comparison to private vehicle cost.

(ii)  An itinerary printout which is available through the
State Travel Office is required when the traveler is taking a
private vehicle.

(iii)  The traveler may be reimbursed for meals and lodging
for a reasonable amount of travel time; however, the total cost
of the trip must not exceed the equivalent cost of an airline trip.

(iv)  If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(c)  When submitting the reimbursement form, attach a
schedule comparing the cost of driving with the cost of flying.
The schedule should show that the total cost of the trip driving
was less than or equal to the total cost of the trip flying.

(d)  If the travel time taken for driving during the
employee's normal work week is greater than that which would
have occurred had the employee flown, the excess time used
will be taken as annual leave and deducted on the Time and
Attendance System.

(5)  Use of rental vehicles must be approved in writing in
advance by the Department Director or designee.

(a)  An exception to advance approval of the use of rental
vehicles shall be fully explained in writing with the request for
reimbursement and approved by the Department Director or
designee.

(b)  Detailed explanation is required if a rental vehicle is
requested for a traveler staying at a conference hotel.

(c)  When making rental car arrangements through the
State Travel Office, reserve the vehicle you need.  Upgrades in
size or model made when picking up the rental vehicle will not
be reimbursed.

(i)  State employees should rent vehicles to be used for
state business in their own names, using the state contract so
they will have full coverage under the state's liability insurance.

(ii)  Rental vehicle reservations not made through the State
Travel Office must be approved in advance by the Department
Director or designee.

(iii)  The traveler will be reimbursed the actual rate charged
by the rental agency.

(iv)  The traveler must have approval for a rental car in
order to be reimbursed for rental car parking.

(6)  Travel by private airplane must be approved in
advance by the Department Director or designee.

(a)  The pilot must certify to the Department Director or
designee that the pilot is certified to fly the plane being used for
state business.

(b)  If the plane is owned by the pilot/employee, the pilot
must certify the existence of at least $500,000 of liability
insurance coverage.

(c)  If the plane is a rental, the pilot must provide written
certification from the rental agency that the insurance covers the
traveler and the state as insured.  The insurance must be
adequate to cover any physical damage to the plane and at least
$500,000 for liability coverage.

(d)  Reimbursement will be made at 56.5 cents per mile.
(e)  Mileage calculation is based on air mileage and is

limited to the most economical, usually-traveled route.
(7)  Travel by private motorcycle must be approved prior

to the trip by the Department Director or designee.  Travel will
be reimbursed at 20 cents per mile.

(8)  A car allowance may be allowed in lieu of mileage
reimbursement in certain cases.  Prior written approval from the
Department Director, the Executive Director of the Department
of Administrative Services, and the Governor is required.

KEY:  air travel, per diem allowances, state employees,
transportation
June 21, 2013 63A-3-107
Notice of Continuation April 15, 2013 63A-3-106
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R25.  Administrative Services, Finance.
R25-8.  Overtime Meal Allowance.
R25-8-1.  Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay meal allowances to state
employees required to work in excess of regularly scheduled
hours during a 24-hour period.

R25-8-2.  Authority.
This rule is established pursuant to Subsection 63A-3-

103(1), which authorizes the Division of Finance to define fiscal
procedures relating to approval and allocation of funds.

R25-8-3.  Definitions.
(1)  "Overtime Meal allowance" means a sum of money

given to state employees to pay for meals which may be
authorized when work hours are in excess of regularly scheduled
hours during a 24-hour period.

(2)  "Department" means all executive departments of state
government.

(3)  "Finance" means the Division of Finance.
(4)  "Policy" means the policies and procedures of the

Division of Finance, as published in the "Accounting Policies
and Procedures."

(5)  "Rate" means an amount of money.
(6)  "State employee" means any person who is paid on the

state payroll system.

R25-8-4.  Allowance.
(1)  A state employee required to work in excess of

regularly scheduled hours may be authorized by his department
to receive a taxable meal allowance up to $10 during a 24-hour
period if:

(a)  The employee is not on travel status.
(b)  The total hours worked during the 24-hour period shall

be three hours or more in excess of the regularly scheduled
hours.

(c)  The allowance is not considered an absolute right of
the employee, and is authorized at the discretion of the
Department Director or designee.

(d)  The allowance may not be given in addition to any
other meal allowance or per diem.

(e)  The Employee Reimbursement/Earnings Request, form
FI 48, should be completed and approved for the payment of the
meal allowance.  These overtime meal allowances must be paid
through the payroll system in order to calculate and withhold the
appropriate taxes.

KEY:  finance, rates, state employees, allowance
June 21, 2013 63A-3-103
Notice of Continuation April 15, 2013
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R27.  Administrative Services, Fleet Operations.
R27-3.  Vehicle Use Standards.
R27-3-1.  Authority and Purpose.

(1)  This rule is established pursuant to Section 63A-9-
401(1)(d), which authorizes the Division of Fleet Operations
(DFO) to establish the requirements for the use of state vehicles,
including business and personal use practices, and commute
standards.

(2)  This rule defines the vehicle use standards for state
employees while operating a state vehicle.

R27-3-2.  Agency Contact.
(1)  Each agency, as defined in Subsection 63A-9-101,

shall appoint and designate, in writing, a main contact person
from within the agency to act as a liaison between the Division
of Fleet Operations and the agency.

R27-3-3.  Agency Authorization of Drivers.
(1)  Agencies authorized to enter information into DFO's

fleet information system shall, for each employee, as defined in
section 63G-7-102(2), Utah Governmental Immunity Act, to
whom the agency has granted the authority to operate a state
vehicle, directly enter into DFO's fleet information system, the
following information:

(a)  Driver's name;
(b)  Driver license number;
(c)  State that issued the driver license;
(d)  Each Risk Management-approved driver training

program(s) taken;
(e)  Date each driver safety program(s) was completed;
(f)  The type vehicle that each safety program is geared

towards.
(2)  Agencies without authorization to enter information

into DFO's fleet information system shall provide the
information required in paragraph 1 to DFO for entry into
DFO's fleet information system.

(3)  For the purposes of this rule, any employee, as defined
in section 63G-7-102(2), whose fleet information system record
does not have all the information required in paragraph 1 shall
be deemed not to have the authority to drive state vehicles and
shall not be allowed to drive either a monthly or a daily lease
vehicle.

(4)  To operate a state vehicle, employees, as defined in
section 63G-7-102(2), whose names have been entered into
DFO's fleet information system as authorized drivers shall have:

(a)  a valid driver license for the type and class of vehicle
being operated;

(b)  completed the driver safety course required by DFO
and the Division of Risk Management for the type or class of
vehicle being operated; and

(c)  met the age restrictions imposed by DFO and the
Division of Risk Management for the type or class of vehicle
being operated.

(5)  Agencies shall develop and establish procedures to
ensure that any individual listed as an authorized driver is not
allowed to operate a state vehicle when the individual:

(a)  does not have a valid driver license for the type or class
of vehicle being operated; or

(b)  has not completed all training and/or safety programs
required by either DFO or the Division of Risk Management for
the type or class of vehicle being operated; or

(c)  does not meet the age restrictions imposed by either
DFO or the Division of Risk Management for the type or class
of vehicle being operated.

(6)  A driver license verification check shall be conducted
on a regular basis in order to verify the status of the driver
license of each employee, as defined in section 63G-7-102(2),
whose name appears in the DFO fleet information system as an
authorized driver.

(7)  In the event that an authorized driver is found not to
have a valid driver license, the agency shall be notified, in
writing, of the results of the driver license verification check.

(8)  Any individual who has been found not to have a valid
driver license shall have his or her authority to operate a state
vehicle immediately withdrawn.

(9)  Any employee, as defined in section 63G-7-102(2),
who has been found not to have a valid driver license shall not
have the authority to operate a state vehicle reinstated until such
time as the individual provides proof that his or her driver
license is once again valid.

(10)  Authorized drivers shall operate a state vehicle in
accordance with the restrictions or limitations imposed upon
their respective driver license.

(11)  Agencies shall comply with the requirements set forth
in Risk Management General Rules, R37-1-8 (3) to R37-1-8 (9).

R27-3-4.  Authorized and Unauthorized Use of State
Vehicles.

(1)  State vehicles shall only be used for official state
business.

(2)  Except in cases where it is customary to travel out of
state in order to perform an employee's regular employment
duties and responsibilities, the use of a state vehicle outside the
State of Utah shall require the approval of the director of the
department that employs the individual.

(3)  The use of a state vehicle for travel outside the
continental U.S. shall require the approval of the director of the
employing department, the director of DFO, and the director of
the Division of Risk Management.  All approvals must be
obtained at least 30 days from the departure date.  The
employing agency shall, prior to the departure date, provide
DFO and the Division of Risk Management with proof that
proper automotive insurance has been obtained.  The employing
agency shall be responsible for any damage to vehicles operated
outside the United States regardless of fault.

(4)  Unless otherwise authorized, the following are
examples of the unauthorized use of a state vehicle:

(a)  Transporting family, friends, pets, associates or other
persons who are not state employees or are not serving the
interests of the state.

(b)  Transporting hitchhikers.
(c)  Transporting acids, explosives, hazardous materials,

flammable materials, and weapons and ammunition (except as
authorized by federal and/or state laws).  Otherwise, the
transport of the above-referenced items or materials is deemed
authorized when it is specifically related to employment duties.

(d)  Extending the length of time that the state vehicle is in
the operator's possession beyond the time needed to complete
the official purposes of the trip.

(e)  Operating or being in actual physical control of a state
vehicle in violation of Subsection 41-6a-502, (Driving under the
influence of alcohol, drugs or with specified or unsafe blood
alcohol concentration),Subsection 53-3-231, (Person under 21
may not operate a vehicle with detectable alcohol in body), or
an ordinance that complies with the requirements of Subsection
41-6a-510, (Local DUI and related ordinances and reckless
driving ordinances).

(f)  Operating a state vehicle for personal use as defined in
R27-1-2(36). Generally, except for approved personal uses set
forth in R27-3-5 and when necessary for the performance of
employment duties, the use of a state vehicle for activities such
as shopping, participating in sporting events, hunting, fishing,
or any activity that is not included in the employee's job
description, is not authorized.

(g)  Using a state vehicle for personal convenience, such as
when a personal vehicle is not operational.

(h)  Pursuant to the provisions of R27-7-1 et seq., the
unauthorized use of a state vehicle may result in the suspension
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or revocation of state driving privileges.

R27-3-5.  Personal Use Standards.
(1)  Personal use of state vehicles is not allowed without

the direct authorization of the Legislature.
(2)  An employee or representative of the state spending at

least one night on approved travel to conduct state business,
may use a state vehicle in the general vicinity of the overnight
lodging for the following approved activities:

(a)  Travel to restaurants and stores for meals, breaks and
personal needs;

(b)  Travel to grooming, medical, fitness or laundry
facilities; and

(c)  Travel to and from recreational activities, such as to
theaters, parks, or to the home of friends or relatives, provided
said employee or representative has received approval for such
travel from his or her supervisor.

(d)  Pursuant to the provisions of R27-7-1 et seq., the
unauthorized personal use of a state vehicle may result in the
suspension or revocation of state driving privileges.

R27-3-6.  Application for Commute or Take Home Use.
(1)  Each petitioning agency shall, for each driver being

granted commute or take home privileges, annually submit an
online take home spreadsheet from the DFO take home website.
Take home authority is granted when the Agency Executive
Director submits the spreadsheet form to DFO designating
his/her approval.

(2)  DFO shall enter the approved commute or take home
request into the fleet information system and provide an
identification number to both the driver and the agency.

(3)  All approvals for commute or take home privileges
shall expire at the end of the calendar year on which they were
issued and DFO shall notify the agency of said expiration.
Agencies shall be responsible for submitting any request for
annual renewal of commute or take home use privileges.

(4)  Commute use is, unless specifically exempted under
R27-3-8, infra, considered a taxable fringe benefit as outlined in
IRS publication 15-B.  All approved commute use drivers will
be assessed the IRS imputed daily fringe benefit rate while using
a state vehicle for commute use.

(5)  For each individual with commute use privileges, the
employing agency shall, pursuant to Division of Finance Policy
F I A C C T  1 0 - 0 1 . 0 0 ,  p r e p a r e  a n  E m p l o y e e
Reimbursement/Earnings Request Form and enter the amount of
the commute fringe benefit into the payroll system on a monthly
basis.

R27-3-7.  Criteria for Commute or Take Home Privilege
Approval.

(1)  Commute or Take Home use may be approved when
one or more of the following conditions exist:

(a)  24-hour "On-Call." Where the agency clearly
demonstrates that the nature of a potential emergency is such
that an increase in response time, if a commute or take home
privilege is not authorized, could endanger a human life or cause
significant property damage.  Each driver is required to keep a
complete list of all call-outs for renewal of the take home
privilege the following year.  Agencies may use DFO's online
forms to track take home mileage.

(b)  Virtual office. Where an agency clearly demonstrates
that an employee is required to work at home or out of a vehicle,
a minimum of 80 percent of the time and the assigned vehicle is
required to perform critical duties in a manner that is clearly in
the best interest of the state.

(c)  When the agency clearly demonstrates that it is more
practical for the employee to go directly to an alternate work-site
rather than report to a specific office to pick-up a state vehicle.

(d)  When a vehicle is provided to appointed or elected

government officials who are specifically allowed by law to
have an assigned vehicle as part of their compensation package.

(2)  The trip log must be created for the first and last trip of
the day for all take-home vehicles.

R27-3-8.  Exemptions from IRS Imputed Daily Fringe
Benefits.

(1)  In accordance with IRS publication 15-b, employees
with an individual permanently assigned vehicle are exempt
from the imputed daily fringe benefit for commute use when the
permanently assigned vehicles are either:

(a)  Clearly marked police and fire vehicles;
(b)  Unmarked vehicles used by law enforcement officers

if the use is specifically authorized;
(c)  An ambulance or hearse used for its specific purpose;
(d)  Any vehicle designed to carry cargo with a loaded

gross vehicle weight over 14,000 lbs;
(e)  Delivery trucks with seating for the driver only, or the

driver plus a folding jump seat;
(f)  A passenger bus with the capacity of at least 20

passengers used for its specific purpose;
(g)  School buses;
(h)  Tractors and other special purpose farm vehicles;
(i)  A pick up truck with a loaded gross vehicle weight of

14,000 lbs or less, if it has been modified so it is not likely to be
used more than minimally for personal purposes.

Example: According to the IRS, a pick up truck qualifies
for the exemption if it is clearly marked with permanently
affixed decals, special painting, or other advertising associated
with your trade, business or function and meets either of the
following requirements:

(i)  It is equipped with at least one of the following items:
(a)  A hydraulic lift gate;
(b)  Permanent tanks or drums;
(c)  Permanent sideboards or panels that materially raise

the level of the sides of the truck bed;
(d)  Other heavy equipment (such as an electronic

generator, welder, boom or crane used to tow automobiles or
other vehicles).

(ii)  It is used primarily to transfer a particular type of load
(other than over public highways) in a construction,
manufacturing processing, farming, mining, drilling, timbering
or other similar operation for which it is specifically modified.

(j)  A van with a loaded gross vehicle weight of 14,000 lbs
or less, if it has been specifically modified so it is not likely to
be used more than minimally for personal purposes.

Example:  According to the IRS, a van qualifies for the
exemption if it is clearly marked with permanently affixed
decals, special painting or other advertising associated with your
trade, business and has a seat for the driver only (or the driver
and one other person) and either of the following items:

(i)  permanent shelving that fills most of the cargo area; or
(ii)  An open cargo area and the van always carries

merchandise, material or equipment used in your trade, business
or function.

(2)  Questions relating to the imputed daily taxable fringe
benefit for the use of a state vehicle and exemptions thereto
should be directed to DFO.

R27-3-9.  Enforcement of Commute Use Standards.
(1)  Agencies with drivers who have been granted commute

or take home privileges shall establish internal policies to
enforce the commute use, take home use and personal use
standards established in this rule.  Agencies shall not adopt
policies that are less stringent than the standards established in
these rules.

(2)  Commute or take home use that is unauthorized shall
result in the suspension or revocation of the commute use
privilege by the agency.  Additional instances of unauthorized
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commute or take home use may result in the suspension or
revocation of the state driving privilege by the agency.

R27-3-10.  Use Requirements for Monthly Lease Vehicles.
(1)  Agencies that have requested, and received monthly

lease options on state vehicles shall:
(a)  Ensure that only authorized drivers whose names and

all other information required by R27-3-3(1) have been entered
into DFO's fleet information system, completed all the training
and/or safety programs, and met the age restrictions for the type
of vehicle being operated, shall operate monthly lease vehicles.

(b)  Report the correct odometer reading when refueling the
vehicle. In the event that an incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage was
reported. When circumstances indicate that there was a blatant
disregard of the vehicle's actual odometer reading at the time of
refueling, a fee shall be assessed to the agency even though the
agency corrected the error within three (3) days of the
notification.

(c)  Return the vehicle in good repair and in clean
condition at the completion of the replacement cycle period or
when the vehicle has met the applicable mileage criterion for
replacement, reassignment or reallocation.

(i)  Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii)  Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(d)  Return the vehicle unaltered and in conformance with
the manufacturer's specifications.

(e)  Pay the applicable insurance deductible in the event
that monthly lease vehicle in its possession or control is
involved in an accident.

(f)  Not place advertising or bumper stickers on state
vehicles without prior approval of DFO.

(2)  The provisions of Rule R27-4 shall govern agencies
when requesting a monthly lease.

(3)  Under no circumstances shall the total number of
occupants in a monthly lease full-size passenger van exceed ten
(10) individuals, the maximum number recommended by the
Division of Risk Management.

R27-3-11.  Use Requirements for Daily Motor Pool Vehicles.
(1)  DFO offers state vehicles for use on a daily basis at an

approved daily rental rate. Drivers of a state vehicle offered
through the daily pool shall:

(a)  Be an authorized driver whose name and all other
information required by R27-3-3(1) have been entered into
DFO's fleet information system, completed all the training
and/or safety programs, and met the age restrictions for the type
of vehicle being operated. In the event that any of the
information required by R27-3-3(1) has not been entered in
DFO's fleet information system, the rental vehicle will not be
released.

(b)  Read the handouts, provided by DFO, containing
information regarding the safe and proper operation of the
vehicle being leased.

(c)  Verify the condition of, and acknowledge responsibility
for the care of, the vehicle prior to rental by filling out the daily
motor pool rental form provided by daily rental personnel.

(d)  Report the correct odometer reading when refueling the
vehicle at authorized refueling sites, and when the vehicle is
returned. In the event that incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage was
reported. When circumstances indicate that there was a blatant
disregard of the vehicle's actual odometer reading at the time of

refueling, a fee shall be assessed to the agency even though the
agency corrected the error within three (3) days of the
notification.

(e)  Return vehicles with a full tank of fuel. Agencies shall
be assessed a fee for vehicles that are returned with less than a
full tank of fuel.

(f)  Return rental vehicles in good repair and in clean
condition.

(i)  Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii)  Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(g)  Call to extend the reservation in the event that they
need to keep rental vehicles longer than scheduled. Agencies
shall be assessed a late fee, in addition to applicable daily rental
fees, for vehicles that are not returned on time.

(h)  Use their best efforts to return rented vehicles during
regular office hours. Agencies may be assessed a late fee equal
to one day's rental for vehicles that are not returned on time.

(i)  Call the daily pool location, at least one hour before the
scheduled pick-up time, to cancel the reservation.  Agencies
shall be assessed a fee for any unused reservation that has not
been canceled.

(j)  Not place advertising or bumpers stickers on state
vehicles without prior approval from DFO.

(2)  The vehicle shall be inspected upon its return. The
agency shall either be held responsible for any damages not
acknowledged prior to rental, or any applicable insurance
deductibles associated with any repairs to the vehicle.

(3)  Agencies are responsible for paying all applicable
insurance deductibles whenever a vehicle operated by an
authorized driver is involved in an accident.

(4)  The DFO shall hold items left in daily rental vehicles
for ten days.  Items not retrieved within the ten-day period shall
be turned over to the Surplus Property Office for sale or
disposal.

R27-3-12.  Daily Motor Pool Sedans, Four Wheel Drive
Sport Utility Vehicle (4x4 SUV), Cargo Van, Multi-
Passenger Van and Alternative Fuel Vehicle Lease Criteria.

(1)  The standard state vehicle is a compact sedan, and
shall be the vehicle type most commonly used when conducting
state business.

(2)  Requests for vehicles other than a compact sedan may
be honored in instances where the agency and/or driver is able
to identify a specific need.

(a)  Requests for a four wheel drive sport utility vehicle
(4x4 SUV) may be granted with written approval from an
employee's supervisor.

(b)  Requests for a seven-passenger van may be granted in
the event that the driver is going to be transporting more than
three authorized passengers.

(c)  Requests for full-size passenger vans may be granted
in the event that the driver is going to be transporting more than
six authorized passengers. Under no circumstances shall the
total number of occupants exceed the maximum number of
passengers recommended by the Division of Risk Management.

(3)  Cargo vans shall be used to transport cargo only.
Passengers shall not be transported in cargo area of said
vehicles.

(4)  Non-traditional (alternative) fuel shall be the primary
fuel used when driving a bi-fuel or dual- fuel state vehicle.
Drivers shall, when practicable, use an alternative fuel when
driving a bi-fuel or dual-fuel state vehicle.

R27-3-13.  Alcohol and Drugs.
(1)  No authorized driver shall operate or be in actual

physical control of a State vehicle in violation of subsection 41-
6a-502, any ordinance that complies with the requirements of
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subsection 41-6a-510, or subsection 53-3-231.
(2)  Any individual on the list of authorized drivers who is

convicted of Driving Under the Influence of alcohol or
drugs(DUI), Reckless Driving or any felony in which a motor
vehicle is used, either on-duty or off-duty, may have his or her
state driving privileges withdrawn, suspended or revoked.

(3)  No operator of a state vehicle shall transport alcohol or
illegal drugs of any type in a State vehicle unless they are:

(a)  Sworn peace officers, as defined in Section 53-13-102,
in the process of investigating criminal activities;

(b)  Employees of the Alcohol Beverage Control
Commission conducting business within the guidelines of their
daily operations; or

(c)  investigators for the Department of Commerce in the
process of enforcing the provisions of section 58-37, Utah
Controlled Substances Act.

(4)  Except as provided in paragraph 3, above, any
individual who uses a state vehicle for the transportation of
alcohol or drugs may have his or her state driving privileges
withdrawn, suspended or revoked.

R27-3-14.  Violations of Motor Vehicle Laws.
(1)  Authorized drivers shall obey all motor vehicle laws

while operating a state vehicle.
(2)  Any authorized driver who, while operating a state

vehicle, receives a citation for violating a motor vehicle law
shall immediately report the receipt of the citation to their
respective supervisor.  Failure to report the receipt of a citation
may result in the withdrawal, suspension or revocation of State
driving privileges.

(3)  Any driver who receives a citation for violating a
motor vehicle law while operating a state vehicle shall attend an
additional Risk Management-approved mandatory defensive
driver training program.  The failure to attend the additional
mandatory defensive driver training program shall result in the
loss of state driving privileges.

(4)  Any driver who receives a citation for a violation of
motor vehicle laws, shall be personally responsible for paying
fines associated with any and all citations. The failure to pay
fines associated with citations for the violation of motor vehicle
laws may result in the loss of state driving privileges.

R27-3-15.  Seat Restraint Use.
(1)  All operators and passengers in State vehicles shall

wear seat belt restraints while in a moving vehicle.
(2)  All children being transported in State vehicles shall be

placed in proper safety restraints for their age and size as stated
in Subsection 41-6a-1803.

R27-3-16.  Driver Training.
(1)  Any individual shall, prior to the use of a state vehicle,

complete all training required by DFO or the Division of Risk
Management, including, but not limited to, the defensive driver
training program offered through the Division of Risk
Management.

(2)  Each agency shall coordinate with the Division of Risk
Management, specialty training for vehicles known to possess
unique safety concerns.

(3)  Each agency shall require that all employees who
operate a state vehicle, or their own vehicles, on state business
as an essential function of the job, or all other employees who
operate vehicles as part of the performance of state business,
comply with the requirements of Division of Risk Management
rule R37-1-8(5).

(4)  Agencies shall maintain a list of all employees who
have completed the training courses required by DFO, Division
of Risk Management and their respective agency.

(5)  Employees operating state vehicles must have the
correct license required for the vehicle they are operating and

any special endorsements required in order to operate specialty
vehicles.

R27-3-17.  Smoking in State Vehicles.
(1)  All state vehicles are designated as "nonsmoking".

Agencies shall be assessed fees for any damage incurred as a
result of smoking in vehicles.

KEY:  state vehicle use
June 7, 2013 63A-9-401(1)(d)
Notice of Continuation November 29, 2010
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R30.  Administrative Services, Inspector General of
Medicaid Services (Office of).
R30-1.  Office of Inspector General of Medicaid Services.
R30-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Office of Inspector General of Medicaid Services in Utah, and
defines all of the provisions necessary to administer the Office.

(2)  The rule is authorized under Utah Code Annotated
Section 63A-13-602 pursuant to Title 63G, Chapter 3, Utah
Administrative Rulemaking Act.

R30-1-2.  Definitions.
(1)  The terms used in this rule are defined in Section 63A-

13-102.
(2)  Policy is defined as the Utah State Plan, Medicaid

Administrative rule, provider manuals and their attachments,
and the Medicaid Information Bulletins.

R30-1-3.  The Office of Inspector General.
(1)  The Office of Inspector General shall inspect and

monitor the Utah Medicaid Program pursuant to Section 63A-
13-202.

(2)  The Office of Inspector General has entered into a
Memorandum of Understanding (MOU) with the Department of
Health outlining the delegation of duties from the Department
to the Office and as required by federal and state statutes.

R30-1-4.  Office Duties.
(1)  The Office of the Inspector General shall perform the

following duties:
(a)  The Office shall receive reports of suspected fraud,

waste, or abuse in the state Medicaid program through phone,
website, mail, or other electronic means open to the public:

(i)  Establish a 24-hour, toll free hotline monitored by staff,
or voicemail as appropriate.

(ii)  Establish a separate identifiable email to report fraud,
waste or abuse of Medicaid funds.

(b)  The Office shall investigate and identify potential or
actual fraud, waste, or abuse in the state Medicaid program by
post payment review of claims paid under fee-for service,
managed care, capitation, waiver, contracts or other payment
methods where funds are expended by the Department of Health
for Medicaid related services or programs.

(c)  The Office shall establish an MOU with the Medicaid
Fraud Control Unit to identify and recover improperly or
fraudulently expended Medicaid funds.

(d)  The Office shall determine appropriate methodology
for identifying risk associated with the Department of Health
and its programs under Medicaid funding.

(2)  The Office shall regularly report to the Department
regarding all identified cases of fraud, waste or abuse.  The
Office will report how the Department can reduce cost or
improve performance through changes in policies or claims
payment systems.  The Office will operate the program integrity
function and audit function to the extent possible and as
described under a MOU with the Department

(3)  The Office shall establish a means for providers to
return payments to the Office.  The Office will return all
collected overpayments to the appropriate department.

(4)  The Office shall afford any person or entity due
process and administrative hearing rights through Subsection
R414-1-5(16).

R30-1-5.  Incorporations by Reference.
(1)  All rules, regulations, and laws below are incorporated

by reference.

R30-1-6.  Medicaid Fraud (Criminal).
(1)  The Office establishes and maintains methods, criteria,

and procedures that meet all federal and state requirements for
prevention of program fraud and abuse.

(2)  The Office will enter into an MOU with The Medicaid
Fraud Control Unit (MFCU) and the Department to ensure
appropriate measures are established to reduce and prevent
fraud and abuse in the Medicaid program.

(3)  The Office shall report any instances of suspected
Provider criminal fraud or misconduct to the MFCU within
reasonable time.

(a)  A hold shall be placed on the funds in accordance with
42 CFR 455.23.

(i)  The Office shall notify the provider of the suspension
within five (5) days; notice shall be given to the provider in
accordance with Section R30-1-11a.

(ii)  Law Enforcement may request in writing to delay
notification of the provider in accordance with 42 CFR 455.23.

(4)  The Office shall report instances of suspected recipient
criminal fraud or misconduct in accordance with Subsection
63A-13-202(1)(k) to the appropriate law enforcement agency
within a reasonable time.

R30-1-7a.  Auditing of the State and Local Entities:  Audit
Responsibilities.

(1)  Audit is defined as an independent, objective review of
a process and associated controls to determine the effectiveness,
efficiency and or compliance of that program or process.  Audits
will be conducted under the regular supervision of the Inspector
General.

(a)  The specific definition of Audit, defined above, shall
only apply to audits executed within the scope of Section R30-
1-7a.

(2)  The audit reports pertaining to the functioning of the
Department will then be released to the Governor, Speaker of
the House, President of the Senate, Executive Director of the
Department that is audited.

(3)  Audits will primarily be determined through a risk
assessment approved by the Office.

(4)  Audit activities of the Office will remain free of
influence from any Department, Division, private or contracted
entities.

(5)  The Office audit group will follow the Generally
Accepted Government Auditing Standards (GAGAS) Federal
OIG Quality Standards by the Council of Inspectors General on
Integrity and Efficiency (CIGIE) as it relates to audit standards,
inspections and review standards.

(6)  The auditors will immediately notify the Inspector
General of any serious deficiency or the suspicion of significant
fraud during its review.

(7)  Pursuant to Section 63A-13-301 the Office will have
unrestricted access to all records of state executive branch
entities, all local government entities, and all providers relating
directly or indirectly to the state Medicaid program.

R30-1-7b.  Auditing of the State and Local Entities:  Audit
Plan.

(1)  An audit plan will be prepared by the Office at least
annually and shall:

(a)  Identify the audits to be performed based on audit risk
assessment reviewed annually;

(b)  Identify resources to be devoted to audits in plan;
(c)  Ensure that audits evaluate the efficiency and

effectiveness of tax payer dollars in the Medicaid program;
(d)  Determine adequacy of Medicaid's controls over

federal and state compliance.
(2)  The OIG audit function shall:
(a)  Issue regular audit reports on the effectiveness and

efficiency of the defined audits within the Medicaid program in
Utah;

(b)  Ensure that such audits are conducted within
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professional standards such as those defined by the Generally
Accepted Governmental Auditing Standards (GAGAS), GIGIE
QSI, or the Association of Inspector Generals;

(c)  Report annually to the Governor's office on or before
October 1, and to the Utah Legislature before November 30 as
stated in Section 63A-13-502.

R30-1-8a.  Auditing of Medical Providers.
(1)  The Office may conduct performance and financial

audits of entities described in Subsection 63A-13-202(2).
(2)  Ensure that such audits are conducted within

professional standards such as those defined by the Generally
Accepted Governmental Auditing Standards (GAGAS), Federal
Office of Inspector General, or the Association of Inspector
Generals.

(3)  The Office may conduct audits based upon risk
assessments, random samples, and referrals from any credible
source.

(4)  The audit findings shall be reported to the audited
entity within 30 days of the closing of the audit.  The Office
shall send a written report with the findings and
recommendations.

(5)  Each audit shall consider impact to the provider
community when making recommendations to the Department
and applying a remedy if necessary.

R30-1-8b.  Access to Records and Employees.
(1)  In order to fulfill the duties described in Section 63A-

13-202, the Office shall have unrestricted access to all records
of state executive branch entities, all local government entities,
and all providers relating, directly or indirectly, as stated in
63A-13-301.  Access to employees that the inspector general
determines may assist in the fulfilling of the duties of the Office
shall be granted as stated in Section 63A-13-302.

(2)  The Office shall request access to records or documents
through a written request. The responding agency or entity must
respond to the request within 30 days.

(a)  The written request shall be sent in accordance with
R30-1-11-2.

R30-1-9.  Subpoena Power.
(1)  The Office shall have the power to issue a subpoena to

obtain records or interview a person that the Office has the right
to access as stated in 63A-13-401.

(2)  The form of Subpoena shall meet the requirements of
Utah Rule of Civil Procedure 45.

R30-1-10a.  Post-Payment Review:  Utilization Reviews and
Medicaid Reviews of Services Provided Under the Utah
Medicaid Program.

(1)  The Office shall conduct hospital utilization reviews as
outlined in the Department's Superior System Waiver in effect
at the time service was rendered.

(2)  The Office may request records that support provider
claims for payment under programs funded through the
Department.

(3)  The medical records requests shall comply with
Section R30-1-11b.

(4)  The Office shall review the records in accordance with
Department rules and policies in effect at the time the service
was rendered.

(i)  The Office shall enforce policies in accordance with
Subsections 63A-13-202(3)(a) - (b).

R30-1-10b.  Post-Payment Review:  Thirty Day Re-
Admissions.

(1)  The Office shall conduct reviews of hospital re-
admissions within 30 days.  The reviews shall be conducted in
accordance with the Department's Superior System Waiver in

effect at the time service was rendered.
(2)  The Office may request records to evaluate the re-

admissions.
(3)  The medical records requests shall comply with

Section R30-1-11b.
(4)  If after review of the re-admission and the claim or

encounter does not comply with the Department's policy the
Office shall appropriately enforce the Department's policy and
or rule.

R30-1-10c.  Post-Payment Review:  Medicaid Program
Integrity (MPI).

(1)  The Office shall conduct post-payment review of
claims submitted by providers to Medicaid.

(2)  The Office shall investigate of any referral that
contains allegations of fraud, waste and abuse in accordance
with 42 CFR 455.

(3)  The Office shall conduct post-payment review of the
claims for fraud, waste and abuse.

(4)  The Office may request medical records to evaluate the
claims.

(5)  The medical records requests shall comply with
Section R30-1-11b.

(6)  If after review, the claim submitted does not comply
with the Department Health policy, the Office shall
appropriately enforce Department Health policy and or rule.

(7)  The Office shall enforce policies in accordance with
Subsections 63A-13-202(3)(a) - (b).

R30-1-10d.  Post-Payment Review:  Site Visits.
(1)  The Office of Inspector General shall conduct site

visits in a minimally intrusive manner.  The Office shall perform
the following prior to a site visit:

(a)  The Office shall notify the provider of a site visit in
writing, seven (7) calendar days before the inspection.  The
notice requirement shall comply with Section R30-1-11a.

(b)  The Office shall make reasonable efforts to coordinate
and afford the provider an opportunity to make an appointment
and arrange visits at a time best suited for the provider.

(c)  The Office shall attempt to minimize interference with
patient care.

(2)  If there is a credible allegation of fraud, the
requirements of Section R30-1-12(1) are not required.

(3)  This rule does not limit the Office from conducting
new Provider Enrollment site visits under 42 CFR 455.432.

(a)  Provider Enrollment visits shall be conducted in a
minimally intrusive manner, during normal business hours.

(b)  No notice is required for Provider Enrollment site
visits, if it is a verification visit.

R30-1-10e.  Post-Payment Review:  Training.
(1)  The Office of Inspector General shall provide training

to the provider community at no cost.
(2)  The training may include the following:
(a)  Common methods to prevent fraud, waste and abuse.
(b)  Current trends on how fraud, waste and abuse are

occurring.
(c)  How to report fraud, waste, and abuse.
(d)  Office programs and audit policies, procedures, and

compliance.
(e)  Any other topic necessary to carry out the duties of the

Office.
(3)  The Office may conduct quarterly webinars on topics

that pertain to Medicaid.
(4)  The Office may consult with the Department to prepare

curriculum and training material.
(5)  Any provider may request training by contacting the

Office.
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R30-1-10f.  Post-Payment Review:  Policy Reviews.
(1)  The Office shall conduct policy reviews of the

Medicaid Provider Manuals and the Medicaid information
bulletins (MIBs).  These reviews shall be conducted as follows:

(a)  The Office shall review the policies for internal
inconsistencies and report those to the Department.

(b)  The Office shall complete the review within 45 days
from receiving the proposed policy from the Department.

(c)  The Office shall advise and make recommendations on
the policy if there is a policy that would create waste or abuse in
the Medicaid program.

(d)  Recommendations may be submitted to the Department
for review.

(e)  This procedure shall occur prior to the publishing of
the MIB and policies.

R30-1-11a.  Provider Communication:  Notices of Recovery.
(1)  The Office shall notify providers of overpayments and

recover improperly paid claims through the following:
(a)  Any suspected recoupment or take back against future

funds less than $5,000 shall be communicated to the provider
via first class mail including a verification certificate attached to
verify delivery.

(b)  Any suspected recoupment or take back against future
funds greater than $5,000 shall be communicated to the provider
through certified mail or similar guaranteed delivery mechanism.

(c)  Administrative hearing notice requirements will also
comply with (a) and (b) above.

(d)  Notices of suspension of payments and placement of
holds will also comply with (a) and (b) above.

(d)  In addition to the methods set forth in this rule, a party
may be served as permitted by the Utah Rules of Civil
Procedure.

(2)  The Office shall send the notice of recovery to the
mailing address that is on file with the Department of Health.
The Provider may, request in writing, that the Office use the
billing address or the service location address on file with the
Department of Health.  The written request to the Office shall
specify the address to be used, the address identified by the
Provider must be on file with the Department of Health, the OIG
shall not send correspondence to an address not on file with the
Department of Health.

R30-1-11b.  Provider Communication:  Records Requests.
(1)  The Office may request records that support provider

claims for payment under programs funded through the
Department of Health.  These requests shall be in writing and
identify the records to be reviewed.

(2)  The requests shall be sent first class mail with proper
United States Postal Service postage attached; to the mailing
address on file with the Department of Health.

(i)  If a request is returned undeliverable the Office shall
send the notification of an invalid address to the Department of
Health.

(ii)  The Office shall file a certificate of service that
certifies the request was sent that contain the following
requirements:

(a)  The date of mailing.
(b)  The name of the sender.
(c)  The signature, electronic or otherwise, of the sender

that verifies the document was properly mailed.
(d)  Address that the records request was sent to.
(e)  Written responses to requests shall be returned within

30 days of the date of the written request. Responses must
include the complete record of all services and supporting
services for which reimbursement is claimed.

(f)  However, if there is no response within the 30 day
period, the Office shall close the record and shall evaluate the
payment based on the records that the Office has in its file.

(3)  The Office shall send the requests for records to the
mailing address that is on file with the Department of Health.
The Provider may, requests in writing, that the Office use the
billing address or the service location address on file with the
Department of Health.  The written request to the Office shall
specify the address to be used, the address identified by the
Provider must be on file with the Department of Health, the OIG
shall not send correspondence to an address not on file with the
Department of Health.

(4)  The Office shall limit requests for medical records to
36 months prior to the date of the inception of the investigation
in accordance with Section 63A-13-204.

R30-1-12.  Placement of Hold.
(1)  The Office shall notify the provider of any hold on

payment through written correspondence with in five (5) days.
The correspondence shall be communicated to the provider in
a manner consistent with Section R30-1-11a.

(2)  The correspondence shall contain the following:
(a)  Name and address of provider.
(b)  Notification of suspension.
(c)  General reason for suspension.
(d)  Explanation of due process rights.
(3)  Providers may request a state fair hearing through

Subsection R414-1-5(16) Office of Inspector General
Administrative Hearings Procedures Manual.

R30-1-13.  Human Resources.
(1)  The Office incorporates by reference the DHRM rules

under Title R477 applicable to the type and category of the
employees in the Office.

(2)  The Office incorporated by reference the OIG Human
Resources Manual and Policies.

R30-1-14.  General Rule Format.
(1)  The following format is used generally throughout the

rules of the Office.  Section headings as indicated and the
following general definitions are for guidance only.  The section
headings are not part of the rule content itself.  In certain
instances, this format may not be appropriate and will not be
implemented due to the nature of the subject matter of a specific
rule.

(2)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(3)  Definitions. Definitions that have special meaning to
the particular rule.

(4)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(4).

KEY:  Office of the Inspector General, Medicaid fraud,
Medicaid waste, Medicaid abuse
June 21, 2013 63A-13-101 to 602
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R64.  Agriculture and Food, Conservation and Resource
Management.
R64-2.  Utah Conservation Commission Proposed Electronic
Meetings.
R64-2-1.  Authority and Purpose.

(1)  Purpose.  Utah Code Section 52-4-207 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63-46a-3 and 4-18-5,2d.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission participate
electronically or telephonically, public notices of the meeting
shall so indicate.  In addition, the notice shall specify the anchor
location where the members of the commission not participating
electronically or telephonically will be meeting and where
interested persons and the public may attend, monitor, and
participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commission members at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commission member may participate in the meeting
electronically or telephonically.

(d)  When notice is given of the possibility of a member
appearing electronically or telephonically, any commission
member may do so and shall be counted as present for purposes
of a quorum and may fully participate and vote on any matter
coming before the commission.  At the commencement of the
meeting, or at such time as any commission member initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Agriculture
and Food, 350 N Redwood Road, Salt Lake City, Utah.  The
anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY:  electronic meetings
June 3, 2008 52-4-207
Notice of Continuation June 4, 2013
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R68.  Agriculture and Food, Plant Industry.
R68-1.  Utah Bee Inspection Act Governing Inspection of
Bees.
R68-1-1.  Authority.

Promulgated under the authority of Section 4-11-3.

R68-1-2.  Registration.
Every owner or person coming into possession of one or

more colonies of bees within the State of Utah shall register with
the Department of Agriculture and Food in accordance with the
provisions in Section 4-11-4.

R68-1-3.  Apiary Identification.
Each apiary location whether permanent or temporary shall

be identified by a sign showing the owner's registration number
issued by the Utah Department of Agriculture and Food at least
one inch in height, easily readable and displayed in a
conspicuous location in the apiary; or similar identification
conspicuously displayed on one or more hive bodies within the
apiary.  Any apiary not so identified shall be considered
abandoned and shall be subject to seizure and destruction as
provided for in Section 4-11-14.

R68-1-4.  Assistance in Locating Apiaries.
All beekeepers shall personally assist the department or

county bee inspectors in locating their apiaries, or provide
accurate and detailed information as to location of all bee hives
under their control or possession.

R68-1-5.  Salvage Operations.
All salvage operations with respect to wax, hives and

appliances from diseased colonies shall be performed in a tightly
screened enclosure to prevent the entrance of bees according to
the following procedure:

A.  Frames and comb from the diseased hives shall be held
for at least 30 minutes in boiling water (212 degrees F) before
any wax is removed.

B.  After removal from the boiling water the frames must
be destroyed or boiled for a minimum of 20 minutes in a
solution of lye water containing no less than 10 pounds of lye
(Sodium Hydroxide) for each 100 gal. of water.

C.  Hive bodies, supers, covers and bottom boards must be
thoroughly scorched or boiled for a minimum of 20 minutes in
the lye water solution.

KEY:  beekeeping
1987 4-11-3
Notice of Continuation August 25, 2010
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R68.  Agriculture and Food, Plant Industry.
R68-2.  Utah Commercial Feed Act Governing Feed.
R68-2-1.  Authority.

Promulgated under authority of Section 4-12-3.

R68-2-2.  Definition and Terms.
A.  The names and definitions for commercial feeds shall

be the Official Definition of Feed Ingredients adopted by the
Association of American Feed Control Officials, except as the
Commissioner designates other wise in specific cases.

B.  The terms used in reference to commercial feeds shall
be the Official Feed Terms adopted by the AAFCO, except as
the Commissioner designates otherwise in specific cases.

C.  The following commodities are declared exempt from
the definition of commercial feed, under the provisions of
Section 4-12-2: hay, straw, stover, silages, cobs, husks, and
hulls when unground and when not mixed or intermixed with
other materials:  provided that these commodities are not
adulterated within the meaning of Section 4-12-2.

R68-2-3.  Registration of Products.
A.  All commercial feeds and feed ingredients except those

specifically exempted herein shall be officially registered
annually with the Utah Department of Agriculture and Food.

1.  Application for registration shall be made to the
Department upon forms prescribed and provided by the
Department and the applicant shall furnish all information
requested thereon, being totally responsible for the accuracy and
completeness of all required information.

2.  A registration fee per product, determined by the
department pursuant to Subsection 4-2-2(2) shall be paid by the
applicant annually.

3.  Each registration is renewable for a period of one year
upon payment of the annual renewal fee per product, determined
by the department pursuant to Subsection 4-2-2(2) which shall
be paid on or before December 31 of each year.  If the renewal
of a commercial feed or feed ingredient registration is not filed
prior to January 1 of any one year, an additional fee determined
by the department pursuant to Subsection 4-2-2(2), shall be
assessed per product and added to the original registration fee
and shall be paid by the applicant before the registration renewal
for that commercial feed or feed ingredient shall be issued.

4.  Whenever the name of a feed product is changed or
there are changes in the product ingredients, a new registration
shall be required.  Other labeling changes shall not require
registration, but the registrant shall submit copies of all changes
to the Department as soon as they are effective.  A reasonable
time may be permitted to dispose of properly labeled stocks of
the old product.

B.  Any person who distributes customer-formula feed shall
obtain a permit annually from the Department before
distribution of such feeds.

1.  Application for a customer-formula feed distribution
permit shall be made to the Department upon forms prescribed
and furnished by the Department.  A permit fee, determined by
the Department pursuant to Subsection 4-2-2(2), shall be paid
by the applicant annually.

2.  Each renewal fee shall be paid on or before December
31 of each year.  If the renewal fee for customer-formula feed
distribution permit is not filed prior to January 1 of any one
year, an additional fee determined by the department pursuant
to Subsection 4-2-2(2), shall be assessed and added to the
original permit fee and shall be paid by the applicant before the
permit shall be issued.

R68-2-4.  Commercial Feed Labeling.
Commercial feed, other than customer-formula feed, shall

be labeled with the information prescribed in this rule on the
principal display panel of the product in the following general

format.
A.  Net weight.
B.  Product name and brand name if any.
C.  If a drug is used:
1.  The word "medicated" shall appear directly following

and below the product name in type size no smaller than one-
half the type size of the product name.

2.  The purpose of medication (claim statement).
3.  An active drug ingredient statement listing the active

drug ingredients by their established name and the amount in
accordance with Subsection R68-2-7-D.

4.  The required directions for use and precautionary
statements or reference to their location if the detailed feeding
directions and precautionary statements required by Section
R68-2-9, appear elsewhere on the label.

D.  Purpose statement
1.  The statement of purpose shall contain the specific

species and animal class(es) for which the feed is intended.
2.  The manufacturer shall have flexibility in describing in

more specific and common language the defined animal class,
specie and purpose while being consistent with the category of
animal class defined, which may include but not limited to
including the weight range(s), sex or ages of the animal(s) for
which the feed is manufactured.

3.  The purpose statement may be excluded from the label
if the product name includes a description of the species and
animal class(es) for which the product is intended.

4.  The purpose statement of a premix for the manufacture
of feed may exclude the animal class and species and state "For
Further Manufacture of Feed" if the nutrients contained in the
premix are guaranteed and sufficient for formulation into
various animal species feeds and premix specification are
provided by the end user.

5.  The purpose statement of a single purpose ingredient
blend, such as a blend of animal protein products, milk
products, fat products, roughage products or molasses products
may exclude the animal class and species and state "For Further
Manufacture of Feed" if the label guarantees of the nutrients
contained in the single purpose nutrient blend are sufficient to
provide for formulation into various animal species feeds.

E.  The guaranteed analysis of the feed shall include the
following items, unless exempted in Section R68-2-4, and in the
order listed:

1.  Minimum percentage of crude protein.
2.  Maximum or minimum percentage of equivalent protein

from non-protein nitrogen as required in Section R68-2-7.
3.  Minimum percentage of amino acids when required by

animal class or specie.
4.  Minimum percentage of crude fat.
5.  Maximum percentage of crude fiber.
6.  Maximum percentage of acid detergent fiber when

required by animal class or specie.
7.  Maximum percentage of moisture in pet foods.
8.  Minerals, to include, in the following order: (a)

minimum and maximum percentages of calcium (Ca), (b)
minimum percentage of phosphorus (P), (c) minimum and
maximum percentages of salt (NaCl) and sodium, and (d) other
minerals.

9.  Vitamins in such terms as specified in Section R68-2-7.
10.  Total sugars as invert on dried molasses products or

products being sold primarily for their sugar content.
11.  Other required and voluntary guarantees should follow

in a general format such that the units of measure used to
express guarantees (percentage, parts per million, International
Units, etc.) are listed in a sequence which provides a consistent
grouping of the units of measure.

12.  Exemptions.
a.  Guarantees for minerals are not required when there are

no specific label claims and when the commercial feed contains
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less than 6 1/2% of Calcium, Phosphorus, Sodium and Chloride
and does not serve as a principal source of that mineral to the
animal.

b.  Guarantees for vitamins are not required when the
commercial feed is neither formulated for nor represented in any
manner as a vitamin supplement.

c.  Guarantees for crude protein, crude fat, and crude fiber
are not required when the commercial feed is intended for
purposes other than to furnish these substances or they are of
minor significance relating to the primary purpose of the
product, such as drug premixes, mineral or vitamin supplements,
and molasses.

F.  Feed ingredients, collective terms for the grouping of
feed ingredients, or appropriate statements.

1.  The name of each ingredient as defined in the Official
Publication of the Association of American Feed Control
Officials, common or usual name, or one approved by the
Commissioner.

2.  Collective terms for the grouping of feed ingredients as
defined in the Official Definitions of Feed Ingredients published
in the Official Publication of the Association of American Feed
Control Officials in lieu of the individual ingredients; provided
that:

a.  When a collective term for a group of ingredients is used
on the label, individual ingredients within that group shall not
be listed on the label.

b.  The manufacturer shall provide the feed control
officials, upon request, with a list of individual ingredients,
within a defined group, that are or have been used at
manufacturing facilities distributing in or into the state.

3.  The registrant may affix the statement, "Ingredients as
registered with the State" in lieu of the ingredient list on the
label.  The list of ingredients must be on file with the
Department.  This list shall be made available to the feed
purchaser upon request.

G.  Name and principal mailing address of the
manufacturer, registrant, or person responsible for distributing
the feed.

H.  The lot number or batch number shall be on each label
and may be the date the feed product was manufactured.

I.  Commercial Livestock Feed Labeling requirements.
1.  Swine formula feeds.
Animal classes: Pre-starter - 2 to 11 pounds, Starter - 11 to

44 pounds, Grower - 44 to 110 pounds, Finisher (market) 110
to 242 pounds, gilts, sows and adult boars, lactating gilts and
sows.

Guaranteed Analysis, Swine complete feeds and
supplements, (all animal classes).

Minimum percentage of crude protein, lysine and crude fat.
Maximum percentage of crude fiber. Minimum and maximum
percentage of calcium. Minimum percentage of phosphorus.
Minimum and maximum percentage of salt (if added). Minimum
and maximum percentage of total sodium shall be guaranteed
only when total sodium exceeds that furnished by the maximum
salt guarantee. Minimum selenium in parts per million (ppm).
Minimum zinc in parts per million (ppm).

2. Poultry Feeds, Layers, Broilers, and Turkeys.
Animal classes:
a. Layers:  - chickens that are grown to produce eggs for

food, i.e., table eggs. Starting/growing - from day of hatch to
approximately 10 weeks of age. Finisher - from approximately
10 weeks of age to time first egg is produced. (Approximately
20 weeks of age). Laying - from time first egg is laid throughout
the time of egg production. Breeders - chickens that produce
fertile eggs for hatch replacement layers to produce eggs for
food, table eggs, from time first egg is laid throughout their
reproductive cycle

b. Broilers - chickens that are grown for human food.
Starting/growing - from day of hatch to approximately 5 weeks

of age. Finisher - from approximately 5 weeks of age to market
(42- to 52 days).  Breeders - hybrid strains of chickens whose
offspring are grown for human food, (broilers), any age and
either sex.

c. Broilers, Breeders - chickens whose offspring are grown
for human food (broilers). Starting/growing - from day of hatch
until approximately 10 weeks of age.  Finishing - from
approximately 10 weeks of age to time first egg is produced,
approximately 20 weeks of age.  Laying - fertile egg producing
chickens (broilers/roasters) from day of first egg throughout the
time fertile eggs are produced.

d. Starting/growing - Turkeys that are grown for human
food from day of hatch to approximately 13 weeks of age
(females)and 16 weeks of age (males).  Finisher - Turkeys that
are grown for human food, females from approximately 13
weeks of age to approximately 17 weeks of age; males from 16
weeks of age to 20 weeks of age, (or desired market weight).
Laying - Female turkeys that are producing eggs; from time first
egg is produced, throughout the time they are producing eggs.
Breeder - Turkeys that are grown to produce fertile eggs, from
day of hatch to time first egg is produced (approximately 30
weeks of age), both sexes.

Guaranteed analysis: Poultry complete feeds and
supplements. (all animal classes): Minimum percentage of crude
protein, lysine, methionine and crude fat. Maximum percentage
of crude fiber.  Minimum and maximum percentage of calcium.
Minimum percentage of phosphorus. Minimum and maximum
percentage of salt (if added).  Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.

3.  Beef cattle formula feeds: Animal classes; calves, birth
to weaning. Cattle on Pasture (may be specific as to
reproduction stage; e.g. stocker, feeder, replacement heifers,
brood cows, bulls, etc.)

a. Guaranteed analysis; Beef complete feeds and
supplements, (all animal classes). Minimum percentage of crude
protein. Maximum percentage of equivalent crude protein from
non-protein nitrogen (NPN) when added. Minimum percentage
of crude fat. Maximum percentage of crude fiber.  Minimum
and maximum percentage of calcium. Minimum percentage of
phosphorus. Minimum and maximum percentage of salt (if
added).  Minimum and maximum percentage of total sodium
shall be guaranteed only when total sodium exceeds that
furnished by the maximum salt guarantee. Minimum percentage
of potassium. Minimum vitamin A, other than precursors of
vitamin A, in International Units per pound (if added).

b. Guaranteed analysis; Beef mineral feeds (if added).
Minimum and maximum percentage of calcium. Minimum
percentage of phosphorus. Minimum and maximum percentage
of salt. Minimum and maximum percentage of total sodium
shall be guaranteed only when total sodium exceeds that
furnished by the maximum salt guarantee.  Minimum percentage
of magnesium. Minimum percentage of potassium.  Minimum
copper, selenium, and zinc in parts per million (PPM).
Minimum vitamin A, other than precursors of vitamin A in
International Units per pound.

4. Dairy formula feeds: Animal classes; Veal milk replacer
- milk replacer to be fed for veal production. Herd milk replacer
- milk replacer to be fed for herd replacement calves. Starter -
approximately 3 days to 3 months. Growing heifers, bull, and
dairy beef, (a.) grower 1 - 3 months to 12 months of age, (b)
grower 2 - more than 12 months of age. Lactating dairy cattle.
Non-lactating dairy cattle.

a. Guaranteed analysis; Veal and herd replacement milk
replacer.  Minimum percentage of crude protein and crude fat.
Maximum percentage of crude fiber. Minimum and maximum
percentage of calcium. Minimum percentage of phosphorus.
Minimum vitamin A, other than precursors of vitamin A, in
International Units per pound (if added).



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 18

b. Guaranteed analysis: Dairy cattle complete feeds and
supplements; Minimum percentage of crude protein. Maximum
percentage of non-protein nitrogen (NPN) when added.
Minimum percentage of crude fat.  Maximum percentage of
crude fiber. Maximum percentage of acid detergent fiber (ADF).
Minimum and maximum percentage of calcium.  Minimum
percentage of phosphorus. Minimum selenium in parts per
million (PPM). Minimum vitamin A, other than precursors of
vitamin A, in International Units per pound

c. Guaranteed analysis: Dairy mixing and pasture mineral
with vitamins (if added). Minimum and maximum percentage of
calcium. Minimum percentage of phosphorus. Minimum and
maximum percentage of salt. Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum guarantee.
Minimum percentage of magnesium. Minimum percentage of
potassium. Minimum selenium in parts per million (ppm).
Minimum vitamin A, other than the precursors of vitamin A, in
International Units per pound.

5.  Equine formula feeds:  Animal classes; Foal, Mare,
Breeding, Maintenance. Guaranteed analysis; Equine complete
feeds and supplements (all animal classes). Minimum
percentage of crude protein and crude fat. Maximum percentage
of crude fiber. Minimum and maximum percentage of calcium.
Minimum percentage of phosphorus. Minimum copper,
selenium and zinc in parts per million (ppm). Minimum vitamin
A, other than the precursors of vitamin A, in International Units
per pound (if added). Guaranteed analysis for Equine Mineral
Feeds (all animal classes).  Minimum and maximum percentage
of calcium, minimum percentage of phosphorus, minimum and
maximum percentage of salt (if added), minimum and maximum
percentage of sodium shall be guaranteed only when the total
sodium exceeds that furnished by the maximum salt guarantee.
Minimum copper, selenium and zinc in parts per million (ppm),
minimum vitamin A, other than precursors of vitamin A, in
International Units per pound (if added)

6.  Goat and Sheep formula feeds:  Animal classes; starter,
grower, finisher, breeder, lactating. Guaranteed analysis; Goat
and Sheep complete feeds and supplements (all animal classes).
Minimum percentage of crude protein. Maximum percentage of
equivalent crude protein from non-protein nitrogen (NPN) when
added. Minimum percentage of crude fat. Maximum percentage
of crude fiber. Minimum and maximum percentage of calcium.
Minimum percentage of phosphorus. Minimum and maximum
percentage of salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.
Minimum and maximum copper in parts per million (PPM) (if
added, or if total copper exceeds 20 ppm). Minimum selenium
in parts per million (ppm). Minimum vitamin A, other than
precursors of vitamin A, in International Units per pound (if
added).

7.  Duck and Geese formula feeds: Animal classes; Ducks,
starter - 0 to 3 weeks of age, grower - 3 to 6 weeks of age,
finisher - 6 weeks to market, breeder/developer- 8 to 19 weeks
of age, breeder-22 weeks to end of lay. Geese, starter-0 to 4
weeks of age, grower-4 to 8 weeks of age, finisher-8 weeks to
market, breeder/developer-10 to 22 weeks of age, breeder-22
weeks to end of lay.  Guaranteed analysis: duck and geese
complete feeds and supplements (for all animal classes).
Minimum percentage of crude protein and crude fat. Maximum
percentage of crude fiber. Minimum and maximum percentage
of calcium. Minimum percentage of phosphorus. Minimum and
maximum percentage of salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.

8.  Fish complete feeds and supplements.  Animal species
shall be declared in lieu of animal class; trout, catfish, and other
species. Guaranteed analysis: fish complete feeds and

supplements; Minimum percentage of crude protein and crude
fat. Maximum percentage of crude fiber. Minimum percentage
of phosphorus.

9.  Rabbit complete feeds and supplements. Animal classes,
grower-4 to 12 weeks of age, breeder-12 weeks of age and over.
Guaranteed analysis, Rabbit complete feeds and supplements(all
animal classes). Minimum percentage of crude protein and
crude fat. Minimum and maximum percentage of crude fiber
(the maximum crude fiber shall not exceed the minimum by
more than 5.0 units). Minimum and maximum percentage of
calcium. Minimum percentage of phosphorus. Minimum and
maximum percentage of salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee.
Minimum vitamin A, other than precursors of vitamin A, in
International Units per pound (if added).

10. Other feeds shall include the following items in the
order listed (unless exempted).  The required guarantees of grain
mixtures with or without molasses and feeds other than those
described shall include the following items, unless exempted
and in the order listed: Animal class(es) and species for which
the product is intended.  Guaranteed analysis; Minimum
percentage of crude protein. Maximum or minimum percentage
of equivalent protein from non-protein nitrogen as required.
Minimum percentage of crude fat. Maximum percentage of
crude fiber. Minerals in formula feeds, to include in the
following order. Minimum and maximum percentages of
calcium. Minimum percentage of phosphorus. Minimum and
maximum percentage of salt (if added). Minimum and maximum
percentage of total sodium shall be guaranteed only when total
sodium exceeds that furnished by the maximum salt guarantee,
other mineral.

J.  A vignette, graphic, or pictorial representation of a
product on a pet food label shall not misrepresent the contents
of the package.

1.  The use of the word "proven" in connection with label
claims for a pet food is improper unless scientific or other
empirical evidence establishing the claim represented as
"proven" is available.

K.  No statement shall appear upon the label of a pet food
which makes false or misleading comparisons between that pet
food and any other pet food.

L.  Personal or commercial endorsements are permitted on
pet food labels where said endorsements are factual and not
otherwise misleading.

M.  When a pet food is enclosed in any outer container or
wrapper which is intended for retail sale, all required label
information must appear on such outside container or wrapper.

N.  The words "Dog Food," "Cat Food," or similar
designations must appear conspicuously upon the principal
display panels of the pet food labels.

O.  The label of a pet food shall not contain an unqualified
representation or claim, directly or indirectly, that the pet food
therein contained or a recommended feeding thereof is or meets
the requisites of a complete, perfect scientific or balanced ration
for dogs or cats unless such product or feeding:

1.  Contains ingredients in quantities sufficient to provide
the estimated nutrient requirements for all stages of the life of a
dog or cat, as the case may be, which have been established by
a recognized authority on animal nutrition, such as the
Committee on Animal Nutrition of the National Research
Council of the National Academy of Sciences or,

2.  Contains a combination of ingredients which when fed
to a normal animal as the only source of nourishment will
provide satisfactorily for fertility of females, gestation and
lactation, normal growth from weaning to maturity without
supplementary feeding, and will maintain the normal weight of
an adult animal whether working or at rest and has had its
capabilities in this regard demonstrated by adequate testing.
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P.  Labels for products which are compounded for or which
are suitable for only a limited purpose (i.e., a product designed
for the feeding of puppies) may contain representations that said
pet food product or recommended feeding thereof, is or meets
the requisites of a complete, perfect, scientific or balanced ration
for dogs or cats only:

1.  In conjunction with a statement of a limited purpose for
which the product is intended or suitable (as, for example, in the
statement 'a complete food for puppies').  Such representations
and such required qualification therefore shall be juxtaposed on
the same panel and in the same size, style and color print; and

2.  Such qualified representations may appear on pet food
labels only if:

a.  The pet food contains ingredients in quantities sufficient
to satisfy the estimated nutrient requirements established by a
recognized authority on animal nutrition, such as the Committee
on Animal Nutrition of the National Research Council of the
National Academy of Sciences for such limited or qualified
purpose; or

b.  The pet food product contains a combination of
ingredients which when fed for such limited purpose will satisfy
the nutrient requirements for such limited purpose and has had
its capabilities in this regard demonstrated by adequate testing.

Q.  Except as specified by Section R68-2-6, the name of
any ingredient which appears on the label other than in the
product name shall not be given undue emphasis so as to create
the impression that such an ingredient is present in the product
in a larger amount than is the fact, and if the names of more than
one such ingredient are shown, they shall appear in the order of
their respective predominance by weight in the product.

R68-2-5.  Customer-Formula Feed Labeling.
A.  Customer-formula feed shall be accompanied with the

following prescribed information shown on label, invoice,
delivery ticket, or other shipping document:

1.  The name and address of the manufacturer.
2.  The name and address of the purchaser.
3.  The date of sale or delivery.
4.  The customer-formula feed name and brand name if any.
5.  The product name and net weight of each registered

commercial feed and each other ingredient used in the mixture.
6.  If a drug-containing product is used:
a.  The purpose of the medication (claim statement).
b.  The established name of each active drug ingredient and

the level of each drug used in the final mixture expressed in
accordance with Section R68-2-7.

c.  The directions for use and precautionary statements as
required by Section R68-2-9.

R68-2-6.  Brand and Product Names.
A.  The brand or product name must be appropriate for the

intended use of the feed and must not be misleading.  If the
name indicates the feed is made for a specific use, the character
of the feed must conform therewith.  A mixture labeled "Dairy
Feed," for example, must be suitable for that purpose.

B.  Commercial, registered brand or trade names are not
permitted in guarantees of ingredient listings and only in the
product name of feeds produced by or for the firm holding the
rights to such a name.

C.  The name of a commercial feed shall not be derived
from one or more ingredients of a mixture to the exclusion of
other ingredients and shall not be one representing any
components of a mixture unless all components are included in
the name; provided, that if any ingredient or combination of
ingredients is intended to impart a distinctive characteristic to
the product which is of significance to the purchaser, the name
of that ingredient or combination of ingredients may be used as
a part of the brand name or product name if the ingredient or
combination of ingredients is quantitatively guaranteed in the

guaranteed analysis, and the brand or product name is not
otherwise false or misleading.

D.  The word "protein" shall not be permitted in the
product name of a feed that contains added non-protein
nitrogen.

E.  When the name carries a percentage value, it shall be
understood to signify protein and/or equivalent protein content
only, even though it may not explicitly modify the percentage
with the word "protein"; provided, that other percentage values
may be permitted if they are followed by the proper description
and conform to good labeling practice.  Digital numbers shall
not be used in such a manner as to be misleading or confusing
to the customer.

F.  Single ingredient feeds shall have a product name in
accordance with the designated definition of feed ingredients as
recognized by the Association of American Feed Control
Officials unless the Commissioner designates otherwise.

G.  The word "vitamin," or a contraction thereof, or any
word suggesting vitamin can be used only in the name of a feed
which is represented to be a vitamin supplement, and which is
labeled with the minimum content of each vitamin declared, as
specified in Section R68-2-7.

H.  The term "mineralized" shall not be used in the name
of a feed except for "TRACE MINERALIZED SALT."  When
so used, the product must contain significant amounts of trace
minerals which are recognized as essential for animal nutrition.

I.  The term "meat" and "meat by-products" shall be
qualified to designate the animal from which the meat and meat
by-products is derived unless the meat and meat by-products are
made from cattle, swine, sheep and goats.

J.  No flavor designation shall be used on a pet food label
unless the designated flavor is detectable by a recognized test
method, or is one, the presence of which, provides a
characteristic distinguishable by the pet.  Any flavor designation
on a pet food label must either conform to the name of its source
as shown in the ingredient statement or the ingredient statement
shall show the source of its flavor.  The word flavor shall be
printed in the same size type and with an equal degree of
conspicuousness as the ingredient term(s) from which the flavor
designation is derived.  Distribution of pet food employing such
flavor designation or claims on the labels of the product
distributed by them shall, upon request, supply verification of
the designated or claimed flavor to the appropriate control
official.

K.  The designation "100%" or "All" or words of similar
connotation shall not be used in the brand or product name of
a pet food if it contains more than one ingredient.  However, for
the purpose of this provision, water sufficient for processing,
required decharacterizing agents and trace amounts of
preservatives and condiments shall not be considered
ingredients.

L.  The name of the pet food shall not be derived from one
or more ingredients of a mixture of a pet food product unless all
components or ingredients are included in the name except as
specified by Subsections R68-2-6-J, M or N; provided that the
name of an ingredient or combination of ingredients may be
used as a part of the product name if:

1.  the ingredient or combination of ingredients is present
in sufficient quantity to impart a distinctive characteristic to the
product or is present in amounts which have a material bearing
upon the price of the product or upon acceptance of the product
by the purchaser thereof; or

2.  it does not constitute a representation that the ingredient
or combination of ingredients is present to the exclusion of
other ingredients; or

3.  it is not otherwise false or misleading.
M.  When an ingredient or a combination of ingredients

derived from animals, poultry, or fish constitutes 95% or more
of the total weight of all ingredients of a pet food mixture, the
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name or names of such ingredient(s) may form a part of the
product name of the pet food; provided, that where more than
one ingredient is part of such product name, then all such
ingredient names shall be in the same size, style and color print.

N.  When an ingredient or a combination of ingredients
derived from animals, poultry or fish constitutes at least 25% but
less than 95% of the total weight of all ingredients of a pet food
mixture the name or names of such ingredient or ingredients
may form a part of the product name of the pet food only if the
product name also includes a primary descriptive term such as
"meatballs" or "fishcakes" so that the product name describes
the contents of the products in accordance with an established
law, custom or usage or so that the product name is not
misleading.  All such ingredient names and the primary
descriptive term shall be in the same size, style and color print.

O.  Contractions or coined names referring to ingredients
shall not be used in the name of a pet food unless it is in
compliance with Subsections R68-2-6-J, L, M and N.

R68-2-7.  Expression of Guarantees.
A.  The guarantees for crude protein, equivalent protein

from non-protein nitrogen, crude fat, crude fiber and mineral
guarantees, (when required) will be in terms of percentage.

B.  Commercial feeds containing 6 1/2% or more Calcium,
Phosphorus, Sodium and Chloride shall include in the
guaranteed analysis the minimum and maximum percentages of
calcium (Ca), the minimum percentage of phosphorus (P), and
if salt is added, the minimum and maximum percentage of salt
(NaCl).  Minerals, except salt (NaCl), shall be guaranteed in
terms of percentage of the element.  When calcium and/or salt
guarantees are given in the guaranteed analysis such shall be
stated and conform to the following:

1.  When the minimum is 5.0% the maximum shall not
exceed the minimum by more than one percentage point.

2.  When the minimum is above 5.0% the maximum shall
not exceed the minimum by more than 5 percentage points.

C.  Guarantees for minimum vitamin content of commercial
feeds and feed supplements, when made, shall be stated on the
label in milligrams per pound of feed except that:

1.  Vitamin A, other than precursors of vitamin A, shall be
stated in International or USP units per pound.

2.  Vitamin D, in products offered for poultry feeding, shall
be stated in International Chick Units per pound.

3.  Vitamin D for other uses shall be stated in International
or USP units per pound.

4.  Vitamin E shall be stated in International or USP Units
per pound.

5.  Guarantees for vitamin content on the label of a
commercial feed shall state the guarantee as true vitamins, not
compounds, with the exception of the compounds, Pyridoxine,
Hydrochloride, Choline Chloride, Thiamine, and d-Panto-thenic
Acid.

6.  Oils and premixes containing vitamin D or both may be
labeled to show vitamin content in terms of units per gram.

D.  Guarantees for drugs shall be stated in terms of percent
by weight.

1.  Antibiotics present at less than 2,000 grams per ton
(total) of commercial feed shall be stated in grams per ton of
commercial feed.

2.  Antibiotics present at 2,000 or more grams per ton
(total) of commercial feed shall be stated in grams per pound of
commercial feed.

3.  Labels for commercial feeds containing growth
promotion and/or feed efficiency levels of antibiotics, which are
to be fed continuously as the sole ration, are not required to
make quantitative guarantees except as specifically noted in the
Federal Food Additive Regulation for certain antibiotics,
wherein, quantitative guarantees are required regardless of the
level or purpose of the antibiotic.

4.  The term "milligrams per pound" may be used for drugs
or antibiotics in those cases where a dosage is given in
"milligrams" in the feeding directions.

E.  Commercial feeds containing any added non-protein
nitrogen shall be labeled as follows:

1.  For ruminants.
a.  Complete feeds, supplements, and concentrates

containing added non-protein nitrogen and containing more than
5% protein from natural sources shall be guaranteed as follows:

Crude Protein, minimum, (%)
(This includes not more than (%) equivalent
protein from non-protein nitrogen).
b.  Mixed feed concentrates and supplements containing

less than 5% protein from natural sources may be guaranteed as
follows:

Equivalent Crude Protein from Non-Protein Nitrogen,
minimum, (%)
c.  Ingredient sources of non-protein nitrogen such as Urea,

Di-Ammonium Phosphate, Ammonium Polyphosphate Solution,
Ammoniated Rice Hulls, or other basic non-protein nitrogen
ingredients defined by the Association of American Feed
Control Officials shall be guaranteed as follows:

Nitrogen, minimum, (%)
Equivalent Crude Protein from Non-Protein Nitrogen,
minimum, (%)
2.  For non-ruminants.
a.  Complete feeds, supplements and concentrates

containing crude protein from all forms of non-protein nitrogen,
added as such, shall be labeled as follows:

Crude Protein, minimum (%)
(This includes not more than (%) equivalent crude protein

which is not nutritionally available to species of animal for
which feed is intended.)

b.  Premixes, concentrates or supplements intended for
non-ruminants containing more than 1.25% equivalent crude
protein with adequate directions for use and a prominent
statement: "WARNING:  This feed must be used only in
accordance with directions furnished on the label."

F.  Mineral phosphatic materials for feeding purposes shall
be labeled with the guarantee for minimum and maximum
percentage of calcium (when present), the minimum percentage
of phosphorus, and the maximum percentage of fluorine.

G.  or the purpose of determining compliance with this act,
a commercial feed shall be deemed in violation if an analysis
shows one or more ingredients varies from the guarantee in an
amount exceeding the permitted analytical variations (PAV)
published by the Association of American Feed Control
Officials.

R68-2-8.  Ingredients.
A.  The name of each ingredient or collective term for the

grouping of ingredients, when required to be listed, shall be the
name as defined in the Official Definitions of Feed Ingredients
as published in the Official Publication of American Feed
Control Officials, the common or usual name, or one approved
by the Commissioner.  Failure to list the ingredients of a pet
food in descending order by their predominance by weight in
non-quantitative terms may be misleading.

B.  The name of each ingredient must be shown in letters
or type of the same size.

C.  No references to quality or grade of an ingredient shall
appear in the ingredient statement of a feed.

D.  The term "dehydrated" may precede the name of any
product that has been artificially dried.

E.  A single ingredient product defined by the Association
of American Feed Control Officials is not required to have an
ingredient statement.

F.  Tentative definitions for ingredients shall not be used
until adopted as official, unless no official definition exists or
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the ingredient has a common accepted name that requires no
definition exists or the ingredient has a common accepted name
that requires no definition, (i.e. sugar).

G.  When the word "iodized" is used in connection with a
feed ingredient, the feed ingredient shall contain not less than
0.0007% iodine, uniformly distributed.

R68-2-9.  Directions for Use and Precautionary Statements.
A.  Directions for use and precautionary statements on the

labeling of all commercial feeds and customer-formula feeds
containing additives (including drugs, special purpose additives,
or non-nutritive additives) shall:

1.  Be adequate to enable safe and effective use for the
intended purposes by users with no special knowledge of the
purpose and use of such articles: and,

2.  Include, but not be limited to, all information described
by all applicable rules under the Federal Food, Drug and
Cosmetic Act.

B.  Adequate directions for use and precautionary
statements are required for feeds containing non-protein
nitrogen as specified in Section R68-2-9.

C. Adequate directions for use and precautionary
statements necessary for safe and effective use are required on
commercial feeds distributed to supply particular dietary needs
or for supplementing or fortifying the usual diet or ration with
any vitamin, mineral, or other dietary nutrient or compound.

R68-2-10.  Non-Protein Nitrogen.
A.  Urea and other non-protein nitrogen products defined

in the Official Publication of the Association of American Feed
Control Officials are acceptable ingredients only in commercial
feeds for reminant animal as a source of equivalent crude
protein.  If the commercial feed contains more than 8.75% of
equivalent crude protein from all forms of non-protein nitrogen,
added as such, exceeds one-third of the total crude protein, the
label shall bear adequate directions for the safe use of feeds and
a precautionary statement: "CAUTION: USE AS DIRECTED."
The directions for use and the caution statement shall be read
and understood by ordinary persons under customary conditions
of purchase and use.

B.  Non-protein nitrogen defined in the Official Publication
of the Association of American Feed Control Officials, when so
indicated, are acceptable ingredients in commercial feeds
distributed to non-ruminant animals as a source of nutrient as a
source of nutrients other than equivalent crude protein.  The
maximum equivalent crude protein from non-protein nitrogen
sources when used in non-ruminant rations shall not exceed
1.25% of the total daily ration.

C.  On labels such as those for medicated feeds which bear
adequate feeding directions and/or warning statements, the
presence of added non-protein nitrogen shall not require a
duplication of the feeding directions or the precautionary
statements as long as those statements include sufficient
information to ensure the safe and effective use of this product
due to the presence of non-protein nitrogen.

R68-2-11.  Drug and Feed Additives.
A.  Prior to approval of a registration application and/or

approval of a label for commercial feed which contain additives
(including drugs, other special purpose additives, or non-
nutritive additives) the distributor may be required to submit
evidence to prove the safety and efficacy of the commercial feed
when used according to the directions furnished on the label.

B.  Satisfactory evidence of safety and efficacy of a
commercial feed may be:

1.  When the commercial feed contains such additives, the
use of which conforms to the requirements of the applicable rule
in the Code of Federal Regulations, Title 21, or which are "prior
sanctioned" or "generally recognized as safe" for such use, or

2.  When the commercial feed is itself a drug as defined in
Section 4-12-2 and is generally recognized as safe and effective
for the labeled use or is marketed subject to an application
approved by the Food and Drug Administration under Title 21
U.S.C., 360 (b).

R68-2-12.  Adulterants.
A.  For the purpose of Section 4-12-2, the terms

"poisonous or deleterious substances" include but are not
limited to the following:

1.  Fluorine and any mineral mixture which is to be used
directly for the feeding of domestic animals and in which the
fluorine exceeds 0.20% for breeding and dairy cattle; 0.30% for
slaughter cattle; 0.30% for sheep; 0.35% for lambs; 0.45% for
swine and 0.60% for poultry.

2.  Fluorine bearing ingredients when used in such amounts
that they raise the fluorine content of the total ration above the
following amounts: 0.004% for breeding and dairy cattle:
0.009% for slaughter cattle; 0.006% for sheep; 0.01% for lambs;
0.015% for swine and 0.03% for poultry.

3.  Soybean meal, flakes or pellets or other vegetable meal,
flakes or pellets which have been extracted with trichlorethylene
or other chlorinated solvents.

4.  Sulfur dioxide, Sulfurous acid, and salts of Sulfurous
acid when used in or on feeds or feed ingredients which are

1considered or reported to be a significant source of B
(Thiamine).

5.  Aflatoxin content of any feed ingredient which exceeds
20 parts per billion and/or any quantity established by Federal
Statutes or Guidelines.

B.  A commercial feed shall be deemed to be adulterated if
it contains a drug and the methods used in or the facilities or
controls used for its manufacture, processing or packaging do
not conform to current good manufacturing practice rules for
medicated feeds and for medicated premixes as published in the
Code of Federal Regulations, Title 21, Parts 225 and 226
Sections 225.1-225.115 and 226.1-226.115, respectively.

C.  All screenings or by-products of grain and seeds
containing weed seeds, when used in commercial feed or sold
as such to the ultimate consumer shall be ground fine enough or
other wise treated to destroy the viability of such weed seeds so
that the finished product contains no more than six viable
prohibited noxious weed seeds per pound.

KEY:  feed contamination
February 25, 2009 4-12-3
Notice of Continuation July 7, 2010
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R68.  Agriculture and Food, Plant Industry.
R68-9.  Utah Noxious Weed Act.
R68-9-1.  Authority.

Promulgated under authority of 4-2-2 and 4-17-3.

R68-9-2.  Designation and Publication of State Noxious
Weeds.

A.  The following weeds are hereby officially designated
and published as noxious for the State of Utah, as per the
authority vested in the Commissioner of Agriculture and Food
under Section 4-17-3:

There are hereby designated three classes of noxious weeds
in the state: Class A (EDRR) Class B (Control) and Class C
(Containment).

TABLE

Class A: Early Detection Rapid Response (EDRR) Declared
noxious weeds not native to the sate of Utah that pose a
serious threat to the state and should be considered as a
very high priority.

    Blackhenbane                 Hyoseyamus niger (L.)
    Diffuse Knapweed             Centaurea diffusa (Lam.)
    Leafy Spurge                 Euphorbia esula L.
    Medusahead                   Taeniatherum caput-medusae
    Oxeye daisy                  Chrysanthemum leucanthemum L.
    Perennial Sorghum spp.       including but not limited
                                 to Johnson Grass (Sorghum
                                 halepense (L.) Pers.and
                                 Sorghum Almum (Sorghum
                                 Almum,Parodi).
    Purple Loosestrife           Lythrum salicaria L.
    Spotted Knapweed             Centaurea maculosa Lam.
    Squarrose Knapweed           Centaurea Squarrosa Gugle.
    St. Johnsworts               Hypericum perforatum L.
    Sulfur cinquefoil            Potentilla recta L.
    Yellow Starthistle           Centaurea solstitialis L.
    Yellow Toadflax              Linaria vulgaris Mill.

Class B: (Control) Declared noxious weeds not native to the
state of Utah, that pose a threat to the state and should be
considered a high priority for control.

   Bermudagrass*                Cynodon dactylon (L.) Pers. 
Broad-leaved Peppergrass     Lepidium latifolium L.
      (Tall Whitetop)
   Dalmation Toadflax           Linaria dalmatica (L.) Mill
   Dyers Woad                   Isatis tinctoria L.
   Hoary cress                  Cardaria spp.
   Musk Thistle                 Carduus nutans L.
   Poison Hemlock               Conium maculatum L.
   Russian Knapweed             Centaurea repens L.
   Scotch Thistle               Onopordium acanthium L.
      (Cotton Thistle)
   Squarrose Knapweed           Centaurea virgata Lam. ssp

Class C: (Containment) Declared noxious weeds not native
to the sate of Utah that are widely spread but pose a threat
to the agricultural industry and agricultural products with a
focus on stopping expansion.

    Field Bindweed               Convolvulus spp.
       (Wild Morning-glory)
    Canada Thistle               Cirsium arvense (L.) Scop.
    Houndstounge                 Cynoglossum officianale L.
    Saltcedar                    Tamarix ramosissima Ledeb.
    Quackgrass                   Agropyron repens (L.)
                                 Beauv.

     * Bermudagrass (Cynodon dactylon) shall not be a noxious
weed in Washington County and shall not be subject to
provisions of the Utah Noxious Weed Law within the boundaries
of that county.  It shall be a noxious weed throughout all
other areas of the State of Utah and shall be subject to the
laws therein.

R68-9-3.  Designations and Publication of Articles Capable
of Disseminating Noxious Weeds.

A.  As provided in Section 4-17-3, the following articles
are designated and published by the Commissioner as capable
of disseminating noxious weeds:

1.  Machinery and equipment, particularly combines and
hay balers.

2.  Farm trucks and common carriers.
3.  Seed.
4.  Screenings sold for livestock feed.
5.  Livestock feed material.
6.  Hay, straw, or other material of similar nature.
7.  Manure.
8.  Soil, sod and nursery stock.
9.  Noxious weeds distributed or sold for any purpose.
10. Livestock.

R68-9-4.  Prescribed Treatment for Articles.
A.  As provided in Section 4-17-3, the Commissioner has

determined that the following treatments shall be considered
minimum to prevent dissemination of noxious weed seeds or
such parts of noxious weed plants that could cause new growth
by contaminated articles:

1.  Machinery and Equipment.
a.  It shall be unlawful for any person, company or

corporation to
(1)  bring any harvesting or threshing machinery, portable

feed grinders, portable seed cleaners or other farm vehicles or
machinery into the state without first cleaning such equipment
free from all noxious weed seed and plant parts; or

(2)  move any harvesting or threshing machinery, portable
feed grinders or portable seed cleaners from any farm infested
with any noxious weed without first cleaning such equipment
free from all noxious weed seed and plant parts.

(a)  Immediately after completing the threshing of grain or
seed which is contaminated with noxious weeds, such machine
is to be cleaned by:

(1)  removing all loose material from the top and side of
the machine by sweeping with a blower

(2)  opening the lower end of elevator, return and
measuring device and removing infested material from shakers,
sieves, and other places of lodgement;

(3)  running the machine empty for not less than five
minutes, alternately increasing and retarding the speed; and

(4)  following the manufacturer's detailed suggestions for
cleaning the machine.

2.  Farm Trucks and Common Carriers.
It shall be unlawful for any person, company or corporation

to transport seed, screenings or feed of any kind containing
noxious weed seed over or along any highway in this State or on
any railroad operating in this State unless the same is carried or
transported in such vehicles or containers which will prevent the
leaking or scattering thereof.  All common carriers shall
thoroughly clean and destroy any noxious weed seeds or plant
parts in cars, trucks, vehicles or other receptacles used by them
after each load shall have been delivered to consignee before
again placing such car, truck, vehicle or receptacle into service.

3.  Seed.
a.  It shall be unlawful for any person, firm or corporation

to sell, offer or expose for sale or distribute in Utah any
agricultural, vegetable, flower or tree and shrub seeds for
seeding purposes which contain any seeds of those weeds
declared noxious by the Commissioner of Agriculture and Food.

b.  It shall be the duty of the State Agricultural Inspector to
remove from sale any lots of seeds offered for sale which are
found to contain noxious weed seeds.  Such seed may be
recleaned under the supervision of the inspector and, if found to
be free from noxious weed seeds, the same may be released for
sale or distribution; otherwise, such seed shall be returned to
point of origin, shipped to another state where such weed shall
be returned to point of origin, shipped to another state where
such weed seed is not noxious, or destroyed or processed in
such a manner as to destroy viability of the weed seeds.

4.  Screenings Sold for Livestock Feed.
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a.  All screenings or by-products of cleaning grains or other
seeds containing noxious weed seeds, when used in commercial
feed or sold as such to the ultimate consumer, shall be ground
fine enough or otherwise treated to destroy such weed seeds so
that the finished product contains not more than six whole
noxious weed seeds per pound.

b.  All mills and plants cleaning or processing any grains or
other seeds shall be required to grind or otherwise treat all
screenings containing noxious weed seeds so as to destroy such
weed seeds to the extent that the above stated tolerance is not
exceeded before allowing the same to be removed from the mill
or plant.  Such screenings may be moved to another plant for
grinding and treatment; provided that:  each container or
shipment is labeled with the words "screenings for processing -
not for seeding or feeding" and with the name and address of the
consignor and the consignee.

5.  Livestock Feed Material.
a.  It shall be unlawful for any person, company or

corporation to sell or offer for sale, barter or give away to the
ultimate consumer any livestock feed material, including whole
grains, which contain more than six whole noxious weed seeds
per pound.  Whole feed grain which exceeds this tolerance of
noxious weed seeds may be sold to commercial processors or
commercial feed mixers where the manner of processing will
reduce the number of whole noxious weed seed to no more than
six per pound.

6.  Hay, Straw or Other Material of Similar Nature.
a.  It shall be unlawful for any person, company or

corporation to sell or offer for sale, barter or give away any hay,
straw, or other material of similar nature, which is contaminated
with mature noxious weed seeds or such parts of noxious weed
plants which could cause new growth, or to alter, change or
falsify in anyway information contained on a phytosanitary
certificate.

7.  Manure.
a.  Manure produced from grain, hay, or other forage

infested with noxious weeds shall not be applied or dumped
elsewhere than upon the premises of the owner thereof.

8.  Soil, Sod and Nursery Stock.
a.  No soil, sod or nursery stock which contains or is

contaminated with noxious weed seeds, or such parts of the
plant that could cause new growth, shall be removed from the
premises upon which it is located until cleaned of such weed
seed or plant parts, except that such contaminated soil may be
used for restrictive non-planting purposes upon permission and
under direction of the county weed supervisor or a
representative of the Utah Department of Agriculture and Food.

9.  Noxious Weeds Distributed or Sold for Any Purpose.
a.  It shall be unlawful for any person, company or

corporation to sell, barter or give away any noxious weed plants
or seeds for any purpose.

10.  Livestock.
a.  No livestock to which grain, hay, or other forage

containing noxious weed seeds has been fed shall be permitted
to range or graze upon fields other than those upon which they
have been so fed for a period of 72 hours following such
feeding.  During such period, they shall be fed materials which
are not contaminated with noxious weed seeds.

R68-9-5.  Reports From Counties.
A.  The Board of County Commissioners of each county,

with the aid of their county Weed Board and their County Weed
Supervisor, shall submit an "Annual Progress Report of County
Noxious Weed Control Program" to the Commissioner of
Agriculture and Food by January 15 of each year, covering the
activities of the previous calendar year.  A prescribed form for
this report shall be supplied by the Commissioner.

R68-9-6.  Notices.

A.  General and individual notices pertaining to the control
and prevention of noxious weeds shall be substantially of the
types prescribed herein; namely, General Notice to Control
Noxious Weeds, Individual Notice to Control Noxious Weeds,
and Notification of Noxious Weed Lien Assessment.

1.  General Notice To Control Noxious Weeds.
A general public notice shall be posted by the County

Weed Board in at least three public places within the county and
be published in one or more newspapers of general circulation
throughout the county, on or before May 1 of each year and at
any other times the County Weed Board determines.  Such
public notice shall state that it is the duty of every property
owner to control and prevent the spread of noxious weeds on
any land in his possession, or under his control, and shall serve
as a warning that if he fails to comply with this notice, enforced
weed control measures may be imposed at the direction of
county authorities.  Such general notice shall also include a list
of weeds declared noxious for the State of Utah and for said
county, if any.

2.  Individual Notice to Control Noxious Weeds.
Following publication of a general notice, if a County

Weed Board determines that definite weed control measures are
required to control noxious weeds on a particular property, the
Board shall cause an individual notice to be served upon the
owner or the person in possession of said property, giving
specific instructions concerning when and how the noxious
weeds are to be controlled within a specified period of time.
The individual notice shall also inform the property owner or
operator of legal action which may be taken against him if he
fails to comply with said notice.

3.  Notification of Noxious Weed Lien Assessment.
If it is deemed advisable, the Board of County

Commissioners may cause noxious weeds to be controlled on a
particular property and any expenses incurred by the county
shall be paid by the owner of record or the person in possession
of the property.  A notice shall be provided such person,
showing an itemized cost statement of the labor and materials
necessarily used in the work of said control measures.  This
notice shall also state that the expense constitutes a lien against
the property and shall be added to the general taxes unless
payment is made to the County Treasurer within 90 days.

KEY:  weed control
July 2, 2008 4-2-2
Notice of Continuation June 6, 2013 4-17-3
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R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope, Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32B-2-202(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32B.

(2)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(3)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(4)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(5)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(6)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(7)  "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(8)  "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn, hotel or resort.

(9)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(10)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(11)  "MANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(12)  "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, beer-only restaurant,
airport lounge, on-premise banquet premises, reception center,
club, recreational amenity on-premise beer retailer, tavern,
single event permitted area, temporary special event beer
permitted area, or public service special use permitted area that
has been designated by the department as an alcoholic beverage
selling area.  It also means that portion of an establishment that
sells beer for off-premise consumption where the beer is
displayed or offered for sale.

(13)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(14)  "RESPONDENT" means a department licensee, or
permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(15)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(16)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and

municipal and county ordinances relating to the manufacture,
possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(17)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(18)  "WARNING SIGN" means a sign no smaller than
eight and one half inches high by eleven inches wide, clearly
readable, stating:  "Warning: drinking alcoholic beverages
during pregnancy can cause birth defects and permanent brain
damage for the child.  Call the Utah Department of Health at
(insert most current toll-free number) with questions or for more
information" and "Warning: Driving under the influence of
alcohol or drugs is a serious crime that is prosecuted
aggressively in Utah."  The two warning messages shall be in
the same font size but different font styles that are no smaller
than 36 point bold.  The font size for the health department
contact information shall be no smaller than 20 point bold.

R81-1-3.  General Policies.
(1)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(2)  Manner of Paying Fees.
Payment of all fees for licenses, permits, certificates of

approval, or renewals thereof, shall be made in legal tender of
the United States of America, certified check, bank draft,
cashier's check, United States post office money order, or
personal check.

(3)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(4)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(5)  Returned Checks.
(a)  The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(i)  insufficient funds;
(ii)  refer to maker; or
(iii)  account closed.
(b)  Receipt of a check payable to the department which is

returned by the bank for any of the reasons listed in Subsection
(5)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of the license or permit, or
termination of the package agency contract, and the forfeiture of
the licensee's, permittee's, or package agent's bond.

(c)  In addition to the remedies listed in Subsection (5)(b),
the department may require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis.  The determination of when to put a licensee,
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permittee, or package agency operator on "cash only" basis and
how long the licensee, permittee, or package agency operator
remains on "cash only" basis shall be at the discretion of the
department and shall be based on the following factors:

(i)  dollar amount of the returned check(s);
(ii)  the number of returned checks;
(iii)  the length of time the licensee, permittee, or package

agency operator has had a license, permit, or package agency
with the department;

(iv)  the time necessary to collect the returned check(s); and
(v)  any other circumstances.
(d)  A returned check received by the department from or

on behalf of an applicant for or holder of a single event permit
or temporary special event beer permit may, at the discretion of
the department, require that the person or entity that applied for
or held the permit be on "cash only" status for any future events
requiring permits from the commission.

(e)  In addition to the remedies listed in Subsections (5)(a),
(b), (c) and (d), the department may pursue any legal remedies
to effect collection of any returned check.

(6)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

(7)  Administrative Handling Fees.
(a)  Pursuant to 32B-4-414(1)(b)a person, on a one-time

basis, who moves the person's residence to this state from
outside of this state may have or possess for personal
consumption and not for sale or resale, liquor previously
purchased outside the state and brought into this state during the
move if the person obtains department approval before moving
the liquor into the state, and the person pays the department a
reasonable administrative handling fee as determined by the
commission.

(b)  Pursuant to 32B-4-414(1)(c) a person who as a
beneficiary inherits as part of an estate liquor that is located
outside the state, may have or possess the liquor and transport
or cause the liquor to be transported into the state if the person
obtains department approval before moving the liquor into the
state, the person provides sufficient documentation to the
department to establish the person's legal right to the liquor as
a beneficiary, and the person pays the department a reasonable
administrative handling fee as determined by the commission.

(c)  The administrative handling fee to process any request
for department approval referenced in subsections (7)(a) and
(7)(b) is $20.00.

(8)  Case Handling Markup
(a)  For purposes of the landed case cost defined in Section

32B-2-304, "cost of the product" includes a case handling
markup determined by the department.

(b)  If a manufacturer and the Department have agreed to
allow the manufacturer to ship an alcoholic beverage directly to
a state store or package agency without being received and
stored by the Department in the Department's warehouse, the
manufacturer shall receive a credit equaling the case handling
markup for the product that is not warehoused by the
Department.

(c)  The Department shall collect and remit the case
handling markup as outlined in Utah Code Ann. Section 32B-2-
304.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.

Notice of all department meetings and public hearings,
other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4)  The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6.  Violation Schedule.
(1)  Authority.  This rule is pursuant to Sections 32B-2-

202(1)(c)(i), 32B-2-202(1) and (3), 32B-2-202(2)(b) and (c),
and 32B-3-101 to -207.  These provisions authorize the
commission to establish criteria and procedures for imposing
sanctions against licensees and permittees and their officers,
employees and agents who violate statutes and commission rules
relating to alcoholic beverages.  For purposes of this rule,
holders of certificates of approval are also considered licensees.
The commission may revoke or suspend the licenses or permits,
and may impose a fine against a licensee or permittee in
addition to or in lieu of a suspension.  The commission also may
impose a fine against an officer, employee or agent of a licensee
or permittee.  Violations are adjudicated under procedures
contained in Section 32B-3-101 to -207 and disciplinary hearing
Section R81-1-7.

(2)  General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3)  Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32B-9-204 and -305.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit.  These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit.  Thus, they are not processed in accordance
with the Administrative Procedures Act, Title 63G, Chapter 4 or
Section R81-1-7.  They are administered by issuance of an order
to show cause requiring the licensee or permittee to provide the
commission with proof of qualification to maintain their license
or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:
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(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii)  order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded, encouraged, or intentionally
aided another to engage in the violation.

(iv)  require a licensee to have a written responsible alcohol
service plan as provided in R81-1-24.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until payment
is made.  Failure of a licensee or permittee to pay a fine or
administrative costs within 30 days of the initial date established
by the commission shall result in the issuance of an order to
show cause why the license or permit should not be revoked and
the licensee's or permittee's compliance bond forfeited.  The
commission shall consider the order to show cause at its next
regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range:  Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved.  Law enforcement or
department compliance officer(s) shall notify management of the
licensee or permittee when verbal warnings are given.

(ii)  Second occurrence of the same type of minor violation:
a written investigation report from law enforcement or
department compliance officer(s) shall be forwarded to the
department.  The penalty shall range from a $100 to $500 fine
for the licensee or permittee, and a letter of admonishment to a
$25 fine for the officer, employee or agent.

(iii)  Third occurrence of the same type of minor violation:
a one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv)  More than three occurrences of the same type of minor
violation:  a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same

investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(ii)  Second occurrence of the same type of moderate
violation:  a three to ten day suspension of the license or permit
and a three to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $1000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(iii)  Third occurrence of the same type of moderate
violation:  a ten to 20 day suspension of the license or permit
and a ten to 20 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $2000 fine for the licensee
or permittee and up to a $100 fine for the officer, employee or
agent.

(iv)  More than three occurrences of the same type of
moderate violation:  a 15 day suspension to revocation of the
license or permit and a 15 to 30 day suspension of the
employment of the officer, employee or agent, and/or a $2000
to $25,000 fine for the licensee or permittee and up to a $150
fine for the officer, employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine
for the officer, employee or agent.

(ii)  Second occurrence of the same type of serious
violation:  a ten to 90 day suspension of the license or permit
and a ten to 90 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $9000 fine for the licensee
or permittee and up to a $150 fine for the officer, employee or
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agent.
(iii)  More than two occurrences of the same type of serious

violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32B, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)  More than one occurrence of the same type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE

Violation        Warning         Fine       Suspension    Revoke
Degree and    Verbal/Written   $ Amount     No. of Days  License
Frequency

Minor
1st              X     X
2nd                         100 to    500
3rd                         200 to    500     1 to 5
Over 3                      500 to 25,000     6 to           X

Moderate
1st                     X        to  1,000
2nd                          500 to  1,000     3 to 10
3rd                        1,000 to  2,000    10 to 20
Over 3                     2,000 to 25,000    15 to          X

Serious
1st                          500 to  3,000     5 to 30
2nd                        1,000 to  9,000    10 to 90
Over 2                     9,000 to 25,000    15 to          X

Grave
1st                        1,000 to 25,000    10 to          X
Over 1                     3,000 to 25,000    15 to          X

(f)  The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE

Violation           Warning             Fine         Suspension
Degree and      Verbal/Written       $ Amount        No. of Days
Frequency

Minor
1st               X       X
2nd                       X            to  25
3rd                                    to  50         1 to 5
Over 3                                 to  75         6 to 10

Moderate
1st                       X            to  50
2nd                                    to  75         3 to 10
3rd                                    to 100        10 to 20
Over 3                                 to 150        15 to 30

Serious
1st                                    to 100         5 to 30
2nd                                    to 150        10 to 90
Over 2                                 to 500        15 to 120

Grave
1st                                    to 300        10 to 120
Over 1                                 to 500        15 to 180

(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.

(a)  Examples of mitigating circumstances are:
(i)  no prior violation history;
(ii)  good faith effort to prevent a violation;
(iii)  existence of written policies governing employee

conduct;
(iv)  extraordinary cooperation in the violation

investigation that shows the licensee or permittee and the
officer, employee or agent of the licensee or permittee accepts
responsibility; and

(v)  there was no evidence that the investigation was based
on complaints received or on observed misconduct of others,
but was based solely on the investigating authority creating the
opportunity for a violation.

(b)  Examples of aggravating circumstances are:
(i)  prior warnings about compliance problems;
(ii)  prior violation history;
(iii)  lack of written policies governing employee conduct;
(iv)  multiple violations during the course of the

investigation;
(v)  efforts to conceal a violation;
(vi)  intentional nature of the violation;
(vii)  the violation involved more than one patron or

employee;
(viii)  the violation involved a minor and, if so, the age of

the minor; and
(ix)  whether the violation resulted in injury or death.
(6)  Violation Grid.  Any proposed substantive change to

the violation grid that would establish or adjust the degree of
seriousness of a violation shall require rulemaking in
compliance with title 63G-3, the Utah Administrative
Rulemaking Act.  A violation grid describing each violation of
the alcoholic beverage control laws, the statutory and rule
reference, and the degree of seriousness of each violation is
available for public inspection in the department's
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (January 2012 edition) and is
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incorporated by reference as part of this rule.

R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32B-2-

202(1)(c)(i)and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are governed by the terms of the package agency contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63G-4-
502.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63G, Chapter 4,
Utah Administrative Procedures Act (UAPA), and Sections
32B-3-102 to -207.

(e)  Penalties.
(i)  This rule shall govern the imposition of any penalty

against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii)  Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii)  Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department.  The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees.  The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32B-4-504.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability

company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known
address of the respondent or any of the following:

(i)  Service personally or by certified mail upon any
employee working in the respondent's premises; or

(ii)  Posting of the document or a notice of certified mail
upon a respondent's premises; or

(iii)  Actual notice.  Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney.  A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j)  Presiding Officers.
(i)  The commission or the director may appoint presiding

officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;
(B)  clarify issues;
(C)  simplify the evidence;
(D)  expedite the proceedings; or
(E)  facilitate discovery, if a formal proceeding.
(k)  Definitions.  The definitions found in Sections 32B-1-

102 and Title 63G, Chapter 4 apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
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necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section
63G-4-102(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the
approval of the commission.

(iii)  A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment.  The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to

dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c)  Commencement of Adjudicative Proceedings.
(i)  Alleged violations shall be referred to a presiding

officer for commencement of adjudicative proceedings under the
following circumstances:

(A)  the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(i);

(B)  a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C)  the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(ii)  All adjudicative proceedings shall commence as
informal proceedings.

(iii)  At any time after commencement of informal
adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv)  At any time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A)  The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B)  The department's case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
(E)  A statement that the adjudicative proceeding is to be

conducted informally according to the provisions of this rule
and Sections 63G-4-202 and -203 unless a presiding officer
converts the matter to a formal proceeding pursuant to Sections
(2)(c)(iii) or (iv) of this rule, in which event the proceeding will
be conducted formally according to the provisions of this rule
and Sections 63G-4-204 to -209;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H)  A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J)  A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;
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(II)  the penalty sought, which may include assessment of
costs under Section 32B-3-205(1)(c)if the respondent is found
guilty of the alleged violation, and forfeiture of any compliance
bond on final revocation under Section 32B-3-205(5) if
revocation is sought by the department;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii)  The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv)  The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(ii)  All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission.  No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v)  If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines

exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s).

(vi)  If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii)  If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally.  The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c)  The Informal Hearing.
(i)  The presiding officer shall notify the respondent and

department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing.  Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown.  Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing.  The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii)  A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
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The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A)  The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact

shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in
the notice of agency action, and in no event may it recommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval.

(C)  A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63G-4-301 and -302.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32B-3-204(4) and, 63G-4-203(1)(i) containing:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63G-4-401, -402, -404, and -405
and 32B-3-207.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
it impose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(I)  A copy of the commission's order shall be promptly
mailed to the parties.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission's

final order must be filed within 30 days from the date the order
is issued.

(ii)  Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63G-4-402,
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-404, and -405, and 32B-3-207.
(4)  The Formal Process.
(a)  Conversion Procedures.  If a presiding officer converts

an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i)  the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63G-4-204 to -209;

(ii)  the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii)  the respondent shall be required to file a written
response to the original notice of agency action within 30 days
of the notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department.  Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e).  The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A)  the case number assigned to the action;
(B)  the name of the adjudicative proceeding, "DABC vs.

   ";
(C)  the name of the respondent;
(D)  whether the respondent admits, denies, or lacks

sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E)  any facts in defense or mitigation of the alleged
violation or possible penalty;

(F)  a brief summary of any attached evidence.  Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G)  a statement of the relief the respondent seeks;
(H)  a statement summarizing the reasons that the relief

requested should be granted.
(iv)  the presiding officer may permit or require pleadings

in addition to the notice of agency action and the response.  All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v)  the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected.  Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi)  Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b)  Intervention.
(i)  Any person not a party may file a signed, written

petition to intervene in a formal adjudicative proceeding with
the presiding officer.  The person who wishes to intervene shall
mail a copy of the petition to each party.  The petition shall
include:

(A)  the agency's case number;
(B)  a statement of facts demonstrating that the petitioner's

legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C)  a statement of the relief that the petitioner seeks from
the agency;

(ii)  Response to Petition.  Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention.  The response shall
state the basis for opposition to intervention and may suggest

limitations to be placed upon the intervenor if intervention is
granted.  The response must be presented or filed at or before
the hearing.

(iii)  Granting of Petition.  The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A)  the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B)  the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv)  Order Requirements.
(A)  Any order granting or denying a petition to intervene

shall be in writing and sent by mail to the petitioner and each
party.

(B)  An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

(C)  The presiding officer may impose conditions at any
time after the intervention.

(D)  If it appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E)  In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c)  Discovery and Subpoenas.
(i)  Discovery.  Upon the motion of a party and for good

cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(ii)  Subpoenas.  Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d)  The Formal Hearing.
(i)  Notice.  The presiding officer shall notify the parties in

writing of the date, time, and place of the hearing at least ten
days in advance of the hearing.  The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties.  Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing.  The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(ii)  Public Hearing.  The hearing shall be open to all
parties.  It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.  The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii)  Rights of Parties.  The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
present their positions, present evidence, argue, respond,
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conduct cross-examinations, and submit rebuttal evidence.
(iv)  Public Participation.  The presiding officer may give

persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v)  Rules of Evidence.  Technical rules of evidence shall
not apply.  Any reliable evidence may be admitted subject to the
following guidelines.  The presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of Utah;
(C)  shall recognize presumptions and inferences

recognized by law;
(D)  may receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi)  Oath.  All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(ix)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary.  The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x)  Oral Argument and Briefs.  Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A)  The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing.  Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on

the matter.
(xii)  Failure to appear.  Inexcusable failure of the

respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation.  The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32B-3-203(3)(b) and (c).

(e)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time of the close of the hearing,

or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I)  the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted.  No finding of fact that was contested may be
based solely on hearsay evidence.  The findings of fact shall be
based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  recommendations for final commission action.  The

order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI)  notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B)  A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the formal adjudicative proceeding
pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).  This stage is
not considered a "review of an order by an agency or a superior
agency" under Sections 63G-4-301 and -302.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
parties to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32B-3-204(4) and 63G-4-208(1) that includes:

(I)  findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted.  No finding of fact that was contested may be based
solely on hearsay evidence.  The findings of fact shall be based
upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
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fact shall adopt the allegations in the notice of agency action and
the respondent is considered in default;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  action ordered by the commission and effective date

of the action taken.  The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI)  notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VII)  notice of the right to seek judicial review of the order
within thirty days of the date of its issuance in the court of
appeals in accordance with Sections 32B-3-207 and 63G-4-403,
-404, -405.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The commission may use its experience, technical
competence and specialized knowledge to evaluate the evidence.

(G)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H)  A copy of the commission's order shall be promptly
mailed to the parties.

(I)  A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence.  If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J)  The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K)  Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part.  If the request is granted, it shall be limited to
the matter specified in the order.  Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action.  The final order shall have the same force and effect as
the original order.

(L)  If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f)  Judicial Review.
(i)  Respondent may file a petition for judicial review of the

commission's final order within 30 days from the date the order
is issued.

(ii)  Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63G-
4-403, -404, and 405, and Section 32B-3-207.

R81-1-8.  Consent Calendar Procedures.
(1)  Authority.  This rule is pursuant to the commission's

authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32B-2-202(1)(c)
and (e), and the commission's authority to adjudicate violations
of Title 32B.

(2)  Purpose.  This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a)  Uncontested letters of admonishment where no written

objections have been received from the respondent; and
(b)  Settlement agreements except those where the

respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3)  Application of the Rule.
(a)  A consent calendar may be utilized by the commission

at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b)  Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department.  The summary shall describe the nature of the
violations and the penalties sought.

(c)(i)  The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii)  If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii)  Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d)  If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting.  The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e)  Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision.  In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting.  Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f)  All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g)  All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1)  Minimum requirements.  The department will only
approve a dispensing system which:

(a)  dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces; and

(b)  has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2)  Types of systems.  Dispensing systems may be of
various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Method of approval.
(a)  Suppliers.  Companies which manufacture, distribute,

sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state.  They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes:  the name, model number, manufacturer and
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supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b)  Licensees.  Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department.  The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a).  The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer.  Once installed, the licensee shall maintain the
dispensing system to ensure that it continues to meet the
manufacturer's specifications.  Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c)  Removal from approved list.  In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department.  The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4)  Operational restrictions.
(a)  The system must be calibrated to pour a quantity of

spirituous liquor not to exceed 1.5 ounces.
(b)  Voluntary consent is given that representatives of the

department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee.  Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area.  Any other primary spirituous liquor not in service must
remain unopened.  There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d)  The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e)  All dispensing systems and devices must
(i)  avoid an in-series hookup which would permit the

contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii)  not dispense from or utilize containers other than
original liquor bottles; and

(iii)  prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f)  Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:

(i)  a list of brands of liquor dispensed through the
dispensing system;

(ii)  the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as
electronically generated by the recording software of the
dispensing system;

(iii)  number of portions of liquor sold; and
(iv)  a comparison of the number of portions dispensed to

the number of portions sold including an explanation of any
variances.

(v)  These records must be made available for inspection
and audit by the department or law enforcement.

(h)  This rule does not prohibit the sale of pitchers of
mixed drinks as long as the pitcher contains no more than 1.5
ounces of primary spirituous liquor and no more than a total of
2.5 ounces of spirituous liquor per person to which the pitcher
is served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system.  This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j)  All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32B-1-102(75) shall

include the location of any licensed restaurant, limited
restaurant, beer-only restaurant, club, or recreational amenity
on-premise beer retailer facility or facilities operated or
managed by the same person or entity that are located within the
same building or complex, and any similar sublicense located
within the same building of a resort license under 32B-8.
Multiple licensed facilities shall be termed "qualified premises"
as used in this rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32B-1-102(92) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32B-5-302;

(c)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(e)  dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;
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(f)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3)  On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a)  each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32B
who:

(a)  is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of training.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages to

a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would constitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.

(2)  Authority.  The authority for this rule is Sections 63G-
2-204 and 63A-12-104 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63G-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63G-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63G-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63G-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Grievance
Procedures.

(1)  Authority and Purpose.
(a)  This rule is made under authority of Section 32B-2-202

and 63G-3-201(3).  As required by 28 CFR 35.107, the Utah
Department of Alcoholic Beverage Control, as a public entity
that employs more than 50 persons, adopts and publishes the
grievance procedures within this rule for the prompt and
equitable resolution of complaints alleging any action prohibited
by Title II of the Americans with Disabilities Act, as amended.

(b)  The purpose of this rule is to implement the provisions
of 28 CFR 35 which in turn implements Title II of the
Americans with Disabilities Act, which provides that no
individual shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by the department
because of a disability.

(2)  Definitions.
(a)  "ADA Coordinator" means the employee assigned by

the executive director to investigate and facilitate the prompt
and equitable resolution of complaints filed by qualified persons
with disabilities.  The ADA Coordinator may be a representative
of the Department of Human Resource Management assigned to
the Department.

(b)  "Department" means the Department of Alcoholic
Beverage Control.

(c)  "Designee" means an individual appointed by the
executive director or a director to investigate allegations of
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ADA non-compliance in the event the ADA Coordinator is
unable or unwilling to conduct an investigation for any reason,
including a conflict of interest. A designee does not have to be
an employee of the department; however, the designee must
have a working knowledge of the responsibilities and
obligations required of employers and employees by the ADA.

(d)  "Director" means the head of the division of the
Department affected by a complaint filed under this rule.

(e)  "Disability" means, with respect to an individual, a
physical or mental impairment that substantially limits one or
more of the major life activities of such individual; a record of
such an impairment; or being regarded as having such an
impairment.

(f)  "Executive Director" means the executive director of
the department.

(g)  "Major life activities" include caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, and working.  A
major life activity also includes the operation of a major bodily
function, such as functions of the immune system, normal cell
growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions.

(h)  "Qualified Individual" means an individual who meets
the essential eligibility requirements for the receipt of services
or the participation in programs or activities provided by the
Department.  A "qualified individual" is also an individual who,
with or without reasonable accommodation, can perform the
essential functions of the employment position that individual
holds or desires.

(3)  Filing of Complaints.
(a)  Any qualified individual may file a complaint alleging

noncompliance with Title II of the Americans with Disabilities
Act, as amended, or the federal regulations promulgated
thereunder.

(b)  Qualified individuals shall file their complaints with
the Department's ADA Coordinator, unless the complaint
alleges that the ADA Coordinator was non-compliant, in which
case qualified individuals shall file their complaints with the
Department's designee.

(c)  Qualified individuals shall file their complaints within
90 days after the date of the alleged noncompliance to facilitate
the prompt and effective consideration of pertinent facts and
appropriate remedies; however, the Executive Director has the
discretion to direct that the grievance process be utilized to
address legitimate complaints filed more than 90 days after
alleged noncompliance.

(d)  Each complaint shall:
(i)  include the complainant's name and address;
(ii)  include the nature and extent of the individual's

disability;
(iii)  describe the department's alleged discriminatory

action in sufficient detail to inform the department of the nature
and date of the alleged violation;

(iv)  describe the action and accommodation desired; and
(v)  be signed by the complainant or by his legal

representative.
(e)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(f)  If the complaint is not in writing, the ADA coordinator
or designee shall transcribe or otherwise reduce the complaint
to writing upon receipt of the complaint.

(g)  By the filing of a complaint or a subsequent appeal, the
complainant authorizes necessary parties to conduct a
confidential review all relevant information, including records
classified as private or controlled under the Government
Records Access and Management Act, Utah Code, Subsection
63G-2-302(1)(b) and Section 63G-2-304,consistent with 42

U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C. Section
12112(d)(3)(B) and (C), and relevant information otherwise
protected by statute, rule, regulation, or other law.

(4)  Investigation of Complaints.
(a)  The ADA coordinator or designee shall investigate

complaints to the extent necessary to assure all relevant facts are
collected and documented.  This may include gathering all
information listed in Subsection R81-1-14(3)(d) and (g) of this
rule if it is not made available by the complainant.

(b)  The ADA coordinator or designee may seek assistance
from the Attorney General's staff, and the department's human
resource and budget staff in determining what action, if any,
should be taken on the complaint.  The ADA coordinator or
designee may also consult with the director of the affected
division in making a recommendation.

(c)  The ADA coordinator or designee shall consult with
representatives from other state agencies that may be affected by
the decision, including the Office of Planning and Budget, the
Department of Human Resource Management, the Division of
Risk Management, the Division of Facilities Construction
Management, and the Office of the Attorney General before
making any recommendation that would:

(i)  involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation;

(ii)  require facility modifications; or
(iii)  require reassignment to a different position.
(5)  Recommendation and Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator or designee shall recommend to the
director what action, if any, should be taken on the complaint.
The recommendation shall be in writing or in another accessible
format suitable to the complainant.

(b)  If the ADA coordinator or designee is unable to make
a recommendation within the 15 working day period, the
complainant shall be notified in writing, or in another accessible
format suitable to the complainant, stating why the
recommendation is delayed and what additional time is needed.

(c)  The director may confer with the ADA coordinator or
designee and the complainant and may accept or modify the
recommendation to resolve the complaint.  The director shall
render a decision within 15 working days after the director's
receipt of the recommendation from the ADA coordinator or
designee.  The director shall take all reasonable steps to
implement the decision.  The director's decision shall be in
writing, or in another accessible format suitable to the
complainant, and shall be promptly delivered to the
complainant.

(6)  Appeals.
(a)  The complainant may appeal the director's decision to

the executive director within ten working days after the
complainant's receipt of the director's decision.

(b)  The appeal shall be in writing or in another accessible
format reasonably suited to the complainant's ability.

(c)  The executive director may name a designee to assist
on the appeal. The ADA coordinator and the director's designee
may not also be the executive director's designee for the appeal.

(d)  In the appeal the complainant shall describe in
sufficient detail why the decision does not effectively address
the complainant's needs.

(e)  The executive director or designee shall review the
ADA coordinator's recommendation, the director's decision, and
the points raised on appeal prior to reaching a decision.  The
executive director may direct additional investigation as
necessary.  The executive director shall consult with
representatives from other state agencies that would be affected
by the decision, including the Office of Planning and Budget,
the Department of Human Resource Management, the Division
of Risk Management, the Division of Facilities Construction
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Management, and the Office of the Attorney General before
making any decision that would:

(i)  involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation;

(ii)  require facility modifications; or
(iii)  require reassignment to a different position.
(f)  The executive director shall issue a final decision

within 15 working days after receiving the complainant's appeal.
The decision shall be in writing, or in another accessible format
suitable to the complainant, and shall be promptly delivered to
the complainant.

(g)  If the executive director or designee is unable to reach
a final decision within the 15 working day period, the
complainant shall be notified in writing, or by another accessible
format suitable to the complainant, why the final decision is
being delayed and the additional time needed to reach a final
decision.

(7)  Record Classification.
(a)  Records created in administering this rule are classified

as "protected" under Subsections 63G-2-305(9), (22), (24), and
(25).

(b)  After issuing a decision under Section R81-1-14(5)or
a final decision upon appeal under Section R81-1-14(6),
portions of the record pertaining to the complainant's medical
condition shall be classified as "private" under Subsection 63G-
2-302(1)(b) or "controlled" under Section 63G-2-304, consistent
with 42 U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C.
12112(d)(3)(B) and (C), at the option of the ADA coordinator.

(a)  The written decision of the division director or
executive director shall be classified as "public," and all other
records, except controlled records under Subsection R81-1-
14(7)(b), classified as "private."

(8)  Relationship to Other Laws.  This rule does not
prohibit or limit the use of remedies available to individuals
under:

(a)  the state Anti-Discrimination Complaint Procedures,
Section 34A-5-107, and Section 67-19-32;

(b)  the Federal ADA Complaint Procedures, 28 CFR
35.170 through 28 CFR 35.178; or

(c)  any other Utah State or federal law that provides equal
or greater protection for the rights of individuals with
disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63G-4-503, and as

authorized by Section 32B-2-202, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission's executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory

order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to

the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability review;
(e)  identify the person or agency directly affected by the

statute, rule, or order;

(f)  include an address and telephone number where the
petitioner can be reached during regular work days; and

(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with department staff, the Attorney General's

Office, other government agencies, or the public; and
(v)  take any other action necessary to provide the petition

adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act generally

disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c)  any crime involving moral turpitude; or
(d) driving under the influence of alcohol or drugs on two

or more occasions within the last five years.
(2)  In the case of a partnership, corporation, or limited

liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a)  a partner;
(b)  a managing agent;
(c)  a manager;
(d)  an officer;
(e)  a director;
(f)  a stockholder who holds at least 20% of the total issued

and outstanding stock of the corporation; or
(g)  a member who owns at least 20% of the limited

liability company.
(3) As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property.  For purposes of this rule,
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crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17.  Advertising.
(1)  Authority and General Purpose.  This rule is pursuant

to Section 32B-4-510(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32B.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or

"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference federal
laws, previously referenced in subparagraph (a), relating to the
advertising of malt beverage products.

(4)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32B-1-102(55), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5)  All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a)  May not violate any federal laws referenced in
Subparagraph (3);

(b)  May not contain any statement, design, device, or
representation that is false or misleading;

(c)  May not contain any statement, design, device, or
representation that is obscene or indecent;

(d)  May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or

anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
alcohol", or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon

character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that
appeals primarily to minors;

(iii)  placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages without charge;
(n)  May not require the purchase, sale, or consumption of

an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess,
athletic ability, social welfare, or capacity to enjoy life's
activities.

(7)  Violations.  Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32B-3-
205, and may result in the imposition of the criminal penalty of
a class B misdemeanor pursuant to 32B-4-304 and -510.

R81-1-19.  Emergency Meetings.
(1)  Purpose.  The commission recognizes that there may

be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
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notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63G-3-201 and 32B-2-202.

(3)  Procedure.  The following procedure shall govern any
emergency meeting:

(a)  No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-207 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63G-3-201 and 32B-2-202.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21.  Beer Advertising in Event Venues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32B-2-202, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32B-4-510.

(2)  Purpose.
(a)  This rule establishes a "safe harbor" from

administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32B-4-703 to -705, but where the
reasons and purposes for the "tied-house" provisions do not
apply.

(b)  "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns.  The thrust of the laws is to prevent two particular
dangers:  the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques.  The principle
method used to avoid these developments was the establishment
of a triple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages.  The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c)  Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32B-4-703 to
-705.  The laws prohibit a beer industry member, directly or
indirectly or through an affiliate, from paying or crediting a beer
retailer for any advertising, display, or distribution service. 32B-
4-704(4).  This includes the purchase, by an industry member,
of advertising on signs, scoreboards, programs, scorecards, and
the like at ballparks, racetracks or stadiums, from the retail
concessionaire.  See 27 C.F.R. Sec.  6.53 as referenced in 32B-
4-704(4)(a).  The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers. 32B-4-704(3)(b)(i)(B).

(d)  Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
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premises.  This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like.  These facilities
have a recognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks.  Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder.  The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer
retailer.

(3)  Application of the Rule.  If the conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do not apply or are not significantly impacted.  In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive.  This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32B-4-704:

(a)  The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b)  The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c)  The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising.  The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d)  Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e)  The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time.  Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f)  The advertising space or time is available to all types of
advertisers, is not limited to any type of product, such as beer,
is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g)  The industry member may not share in the costs or
contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h)  The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement

may not be for a period in excess of three years, including any
right of renewal.

(4)  This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability.  This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22.  Diplomatic Embassy Shipments and Purchases.
(1)  Purpose.  The Vienna Conventions on Diplomatic and

Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes.  The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2)  Application of Rule.
(a)  Shipments.  An accredited foreign diplomatic mission

that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah.  Such products may be shipped or transported into the
state of Utah under the following conditions:

(i)  The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(ii)  Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg).  Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v)  The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b)  Purchases.
(i)  Special Orders.  An accredited foreign diplomatic

mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A)  The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B)  The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C)  The product will be marked up using the department's
standard pricing formula (less the state sales tax).

(D)  Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E)  The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(ii)  Presently Available Merchandise.  An accredited
foreign diplomatic mission that establishes an embassy presence
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in Utah may purchase alcoholic beverages that are presently sold
in the state of Utah under the following procedures:

(A)  Alcoholic beverage product purchases, other than large
quantity purchases, may be made by the embassy at any state
store.  The store shall deduct state sales tax from the purchase
price.

(B)  Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse.  The warehouse
shall deduct state sales tax from the purchase price.

(C)  The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.  Sales Restrictions on Products of Limited
Availability.

(1)  Purpose.  Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department.  When the
department perceives that customer demand for these limited
products may exceed the department's current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department.  This rule establishes
the procedure for allocating products of limited availability.

(2)  Application of Rule.
(a)  The purchasing and wine divisions of the department

shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items.  The products shall be given a special "L Status" product
code designation.

(b)  "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand.  Their
sales to the general public and to licensees and permittees may
be restricted.  The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c)  Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

R81-1-24.  Responsible Alcohol Service Plan.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32B-2-202 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2)  Purpose.  This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3)  Definitions.
(a)  "Commission" means the Alcoholic Beverage Control

Commission.
(b)  "Department" means the Department of Alcoholic

Beverage Control.
(c)  "Intoxication" and "intoxicated" are as defined in 32B-

1-102(48).
(d)  "Licensed Business" is a person or business entity

licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e)  "Manager" means a person chosen or appointed to

manage, direct, or administer the operations at a licensed
business.  A manager may also be a supervisor.

(f)  "Responsible Alcohol Service Plan" or "Plan" means a
written set of policies and procedures of a licensed business that
outline measures that will be taken by the business to prevent
employees of the licensed business from:

(i)  over-serving alcoholic beverages to customers;
(ii)  serving alcoholic beverages to customers who are

actually, apparently, or obviously intoxicated; and
(iii)  serving alcoholic beverages to persons under the age

of 21.
(h)  "Server" means an employee who actually makes

available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i)  "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4)  Application of Rule.
(a)(i)  The commission may direct that a licensed business

that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii)  The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b)  Any Plan at a minimum shall:
(i)  outline the policies and procedures of the licensed

business to:
(A)  prevent over-service of alcohol;
(B)  prevent service of alcohol to persons who are

intoxicated;
(C)  prevent service of alcohol to persons under the age of

21;
(D)  provide alternate transportation options for problem

customers; and
(E)  deal with hostile customers;
(ii)  require that all managers, supervisors, servers, security

personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii)  require adherence to the Plan as a condition of
employment;

(iv)  require a commitment by management to monitor
employee compliance with the Plan;

(v)  require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A)  identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B)  identifying persons under the age of 21;
(C)  discussing the legal definition of intoxication;
(D)  identifying behavioral signs of intoxication;
(E)  discussing techniques for monitoring and controlling

consumption such as:
(1)  drink counting;
(2)  slowing down alcohol service;
(3)  offering food or nonalcoholic beverages; and
(4)  cutting off alcohol service;
(F)  discussing third party or "dram shop" liability for the

unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32B-15; and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
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intoxicated, or to persons who are under the age of 21.
(c)  The licensed business may choose to include in the

Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d)  The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e)  The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f)  Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(e), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g)  The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.

R81-1-25.  Sexually-Oriented Entertainers and Stage
Approvals.

(1)  Authority. This rule is pursuant to:
(a)  the police powers of the state under 32B-1-104 to

regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b)  the commission's powers and duties under 32B-2-202
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c)  32B-1-501 to -506 that prescribe the attire and conduct
of sexually-oriented entertainers in premises regulated by the
commission and require them to appear or perform only in a
tavern or social club and only upon a stage or in a designated
area approved by the commission in accordance with
commission rule.

(2)  Purpose. This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or social club where sexually-oriented entertainers
may appear or perform in a state of seminudity.

(3)  Definitions.
(a)  "Seminude", "seminudity, or "state of

seminudity"means a state of dress as defined in 32B-1-102(102).
(b)  "Sexually-oriented entertainer" means a person defined

in 32B-1-102(93).
(4)  Application of Rule.
(a)  A sexually-oriented entertainer may appear or perform

seminude only on the premises of a tavern or social club.
(b)  A tavern or social club licensee, or an employee,

independent contractor, or agent of the licensee shall not allow:
(i)  a sexually-oriented entertainer to appear or perform

seminude except in compliance with the conditions and attire
and conduct restrictions of 32B-1-502 to -506;

(ii)  a patron to be on the stage or in the performance area
while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii)  a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c)  Stage and designated performance area requirements.
(i)  The following shall submit for commission approval a

floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear or
perform:

(A)  an applicant for a tavern or social club license from the
commission who intends to have sexually-oriented
entertainment on the premises;

(B)  a current tavern or social club licensee of the

commission that did not have sexually-oriented entertainment
on the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

(C)  a current tavern or social club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii)  The commission may approve a stage or performance
area where sexually-oriented entertainers may perform in a state
of seminudity only if the stage or performance area:

(A)  is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the
floor;

(B)  is configured so as to preclude a patron from:
(I)  touching the sexually-oriented entertainer;
(II)  placing any money or object on or within the costume

or the person of any sexually-oriented entertainer;
(III)  is configured so as to preclude a sexually-oriented

entertainer from touching a patron; and
(IV)  conforms to the requirements of any local ordinance

of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii)  The person applying for approval of a stage or
performance area shall submit with their application:

(A)  a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B)  a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C)  evidence of compliance with any such applicable local
ordinance.

R81-1-26.  Criminal History Background Checks.
(1)  Authority.  This rule is pursuant to:
(a)  the commission's powers and duties under 32B-2-202

to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b)  32B-1-301 to -307 that prohibit certain persons who
have been convicted of certain criminal offenses from being
employed by the department or from holding or being employed
by the holder of an alcoholic beverage license, permit, or
package agency; and

(c)  32B-1-301 to -307 that allow for the department to
require criminal history background check reports on certain
individuals.

(2)  Purpose.  This rule:
(a)  establishes the circumstances under which a person

identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an
applicant for a license, permit, or package agency; and

(b)  establishes the procedures for the filing and processing
of criminal history background reports.

(3)  Application of Rule.
(a)(i)  Except to the extent provided in Subparagraphs

(3)(a)(iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
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Bureau of Criminal Identification, Department of Public Safety
(hereafter "B.C.I.").

(ii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.I.").

(iii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv)  A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the
application process for a new license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v)  An applicant for a single event permit under 32B-9
shall not be required to submit a fingerprint card or provide a
criminal history background report if the applicant attests that
the persons identified in Subparagraph (1)(b) have not been
convicted of any disqualifying criminal offense.

(vi)  An applicant for a temporary special event beer permit
under 32B-9 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense
identified in Subparagraph (1)(b).

(vii)  An applicant for employment with benefits with the
department shall be required to submit a fingerprint card and
consent to a fingerprint criminal background check only if the
department has made the decision to offer the applicant
employment with the department.

(b)  An application that requires B.C.I. or F.B.I. criminal
history background report(s) may be included on a commission
meeting agenda, and may be considered by the commission for
issuance of a license, permit, or package agency if:

(i)  the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required B.C.I. or F.B.I. criminal
history background report(s);

(ii)  the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
applying for and holding the license, permit, or package agency;

(iii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
B.C.I. or F.B.I.;

(iv)  the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which a B.C.I. or an F.B.I. background check
is required; and

(v)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from holding the license, permit, or package
agency, the applicant shall immediately surrender the license,
permit, or package agency to the department.

(c)  The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency

shall be valid during the period the B.C.I. or F.B.I. is processing
the criminal history report(s).

(d)  The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e)  If the required B.C.I. or F.B.I. report(s) are not
received by the department within six (6) months of the date the
license, permit, or package agency is issued by the commission,
the licensee, permittee, or package agent shall appear at the next
regular meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f)  Upon the department's receipt of the B.C.I. or F.B.I.
report(s):

(i)  if there is no disqualifying criminal history, the license,
permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(ii)  if there is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered,
and the commission may enter an order accepting the surrender,
or an order revoking the license, permit, or package agency
depending on the circumstances.

(g)  In the case of a license or permit, if the statutory
deadline for renewing the license or permit occurs before receipt
of the B.C.I. or F.B.I. report(s), the licensee or permittee may
file for renewal of the license or permit subject to meeting all of
the requirements in Subparagraphs (3)(b) through (f).

(h)  An applicant for employment with benefits with the
department that requires a B.C.I. or an F.B.I. criminal history
background report may be conditionally hired by the department
prior to receipt of the report if:

(i)  the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(ii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by
the B.C.I. or F.B.I.;

(iii)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from employment with the department, the
applicant shall terminate his or her employment with the
department.

R81-1-27.  Label Approvals.
(1)  Authority.  This rule is pursuant to 32B-1-606(2)(c)

and (d) and 32B-1-607 which give the commission the authority
to adopt rules necessary to fully implement certain aspects of the
Malted Beverages Act, 32A-1-801 to -809.

(2)  Purpose.
(a)  Pursuant to 32B-1-604, a manufacturer may not

distribute or sell in this state any malted beverage including
beer, heavy beer, and flavored malt beverage unless the label
and packaging of the beverage has been first approved by the
department.

(b)  The requirements and procedures for applying for label
and packaging approval are set forth in 32B-1-604 to -606.

(c)  This rule:
(i)  establishes administrative fees that may be assessed by

the department to process applications for the approval of malt
beverage labels and packaging;

(ii)  provides supplemental procedures for applying for and
processing label and package approvals;

(iii)  defines the meaning of certain terms in the Malted
Beverages Act; and

(iv)  establishes the format of certain words and phrases
required on the containers and packaging of certain flavored
malt beverages.

(3)  Application of Rule.
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(a)  The department shall assess a fee of $30.00 made
payable to the "Department of Alcoholic Beverage Control" for
each application submitted for label and packaging approval.

(b)  A complete set of original labels for each size of
container must accompany each application for label and
packaging approval.

(i)  This includes all band, strip, front and back labels
appearing on any individual container.

(ii)  Original containers will not be accepted.
(iii)  If original labels cannot be obtained, the following

will be accepted:
(A)  color reproductions that are exact size; or
(B)  a copy of the federal certificate of label approval

(COLA) from the Department of Treasury, Tax and Trade
Bureau (Form TTB F5100.31) with the exact size label if
printed in color.

(c)  Because a heavy beer and flavored malt beverage
product may be sold only by the department to consumers and
on-premise retailers in this state, label approval for a heavy beer
or flavored malt beverage need not be applied for until the
department has decided to list the product for sale in this state.
Any listing will be contingent on label and packaging approval.

(d)  An application for approval is required for any revision
of a previously approved label.

(e)  An application for approval is required for any revision
to packaging that significantly modifies the notice that the
product is an alcoholic beverage.

(f)  An application for approval is not required for any
revision to packaging that relates to subject matter other than the
required notice that the product is an alcoholic beverage such as
temporary seasonal or promotional themes.

(g)  Pursuant to 32B-1-605(6):
(i)  the department may revoke any label and packaging

that does not comply with the label and packaging requirements
of the Malted Beverage Act;

(ii)  the department may delist any heavy beer or flavored
malt beverage product listed by the department prior to October
1, 2008, that does not meet the label and packaging
requirements of the Malted Beverage Act;

(iii)  any heavy beer or flavored malt beverage product
listed by the department prior to October 1, 2008, that did not
receive prior label and packaging approval need not submit an
application for label and packaging approval if the label and
packaging meet the requirements of the Malted Beverage Act.

(h)  Pursuant to 32B-1-606, a flavored malt beverage that
is packaged in a manner that is similar to a label or package used
for a nonalcoholic beverage must bear a prominently displayed
label or a firmly affixed sticker on the container that includes the
statement "alcoholic beverage" or "contains alcohol".  Any
packaging of a flavored malt beverage must also prominently
include, either imprinted on the packaging or imprinted on a
sticker firmly affixed to the packaging the statement "alcoholic
beverage" or "contains alcohol".  The words in the statement
must appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  on the front of the container and packaging;
(iv)  in a format that is readily legible;
(v)  separate and apart from any descriptive or explanatory

information; and
(vi)  in a type size no smaller than 3 millimeters wide and

3 millimeters high.
(i)  Pursuant to 32B-1-606, the label on a flavored malt

beverage container shall state the alcohol content as a
percentage of alcohol by volume or by weight.  The alcohol
content statement may not be abbreviated, but shall use the
complete words "alcohol," "volume," or "weight".  The words in
the alcohol content statement must appear:

(i)  in capital letters and bold type;

(ii)  in a solid contrasting background;
(iii)  in a format that is readily legible; and
(iv)  separate and apart from any descriptive or explanatory

information.

R81-1-28.  Special Commission Meetings - Fees.
(1)  Authority.  This rule is pursuant to 32B-2-201(10) that

gives the commission authority to hold special commission
meetings; and 32B-2-202(1)that gives the commission authority
to establish procedures for granting and denying permits and to
prescribe fees payable for permits.

(2)  Purpose.  This rule authorizes the commission to assess
an administrative fee in addition to the regular permit fee to
cover the additional administrative costs of convening a special
commission meeting to consider the application of an applicant
for a single event permit or temporary special event beer permit
who failed to timely submit the permit application to be
considered at the commission's regularly scheduled monthly
meeting.

(3)  Application of Rule.
(a)  If the commission agrees to convene a special

commission meeting to accommodate an applicant described in
Section (2), the commission shall assess an administrative fee of
$350 in addition to the regular permit fee.

(b)  The administrative fee in Section (3)(a) shall be used
to offset the costs of convening the special meeting including,
but not limited to:

(i)  department costs associated with scheduling, arranging,
and providing notice of the special meeting;

(ii)  department costs associated with any emergency or
electronic meeting held pursuant to R81-1-19 and -20;

(iii)  payment of per diem and expenses to commissioners;
and

(iv)  any other costs incurred.
(c)  The administrative fee in Section (3)(a) shall be paid

prior to the convening of the special commission meeting.
(d)  The administrative fee in Section (3)(a) is a non-

refundable fee.

R81-1-29.  Factors for Granting Licenses.
(1)  Definition.  For purposes of this rule, "license"

includes a license, permit, certificate of approval, and package
agency.

(2)  Authority.  This rule is pursuant to 32B-2-
202(1)(c)which gives the commission the authority to set policy
by written rules that establish criteria and procedures for
granting a license.  It is also based on 32B-5-203(2)(f) that gives
the commission the authority to consider non-statutory factors
or circumstances the commission considers necessary in
granting a license.

(3)  Purpose.  This rule provides a list of non-statutory
factors the commission considers in granting a license.

(4)  Application of Rule.  In addition to any statutory factor
for granting a license, the commission also may consider the
following non-statutory factors:

(a)  availability of retail licenses under a quota;
(b)  length of time the applicant has waited for a retail

license;
(c)  the scheduled opening date;
(d)  whether the applicant is a seasonal business;
(e)  whether the location has been previously licensed or is

a new location;
(f)  whether the application involves a change of ownership

of an existing location;
(g)  whether the applicant holds other alcohol licenses at

this or other locations;
(h)  whether the applicant has a violation history or a

pending violation;
(i)  projected alcohol sales as it relates to the extent to
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which the retail alcohol license will be utilized;
(j) whether the applicant is a small or entrepreneurial

business that would benefit the community in which it would be
located;

(k)  nature of entertainment the applicant proposes; and
(l)  public input in support or opposition to granting the

retail license.

R81-1-30.  Draft Beer Sales/Minors on Premises.
A state license that authorizes the sale of beer on the

premises also authorizes the licensee to sell beer on draft
regardless of the nature of the business (e.g. cafe, restaurant,
pizza parlor, bowling alley, golf course clubhouse, club, tavern,
etc.).  Minors may not be precluded from establishments based
upon whether draft beer is sold.  However, minors may not be
employed by or be on the premises of any establishment or
portion of an establishment which is a "tavern" as defined in
Section 32B-1-102(112).  This does not preclude local
authorities and licensees from excluding minors from premises
or portions of premises which have the atmosphere or
appearance of a "tavern" as so defined.

R81-1-31.  Duties of Commission Subcommittees.
(1)  This rule is promulgated pursuant to Section 32B-2-

201.5 and shall govern the duties of the two commission
subcommittees, Compliance Licensing and Enforcement
Subcommittee and the Operations and Procurement
Subcommittee.

(2)  The Compliance Licensing and Enforcement
Subcommittee will review and discuss items related to
compliance, licensing and enforcement and make
recommendations to the full commission on those items.

(3)  The Operations and Procurement Subcommittee will
review and discuss items related to operations and procurement
and make recommendations to the full commission on those
items.

(4)  If a quorum of the full commission is present, the
subcommittee may act on all agenda action items.

(5)  If a quorum of the full commission is not present, a
recommendation on action items can be presented to a quorum
of the commission for action without discussion if:

(a)  A quorum of the subcommittee is present;
(b)  There is a unanimous vote on the recommendation; and
(c)  A member of the full commission does not request

discussion on the items of recommendation.
(6)  A subcommittee quorum is the majority of standing

members.

KEY:  alcoholic beverages
June 25, 2013 32B-2-201(10)
Notice of Continuation May 10, 2011 32B-2-202

32B-3-203(3)(c)
32B-1-305
32B-1-306
32B-1-307
32B-1-607

32B-1-304(1)(a)
32B-6-702

32B-6-805(3)
32B-9-204(4)

32B-4-414(1)(b) and (c)
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R81.  Alcoholic Beverage Control, Administration.
R81-5.  Club Licenses.
R81-5-1.  Licensing.

(1)  Club liquor licenses are issued to persons as defined in
Section 32B-1-102(74).  Any contemplated action or transaction
that may alter the organizational structure or ownership interest
of the person to whom the license is issued must be submitted
to the department for approval prior to consummation of any
such action to ensure there is no violation of Sections 32B-5-
310.

(2)(a)  At the time the commission grants a club license the
commission must designate whether the club qualifies to operate
as an equity, fraternal, dining, or social club based on criteria in
32B-6-404.

(b)  After any club license is granted, a club may request
that the commission approve a change in the club's classification
in writing supported by evidence to establish that the club
qualifies to operate under the new class designation based on the
criteria in 32B-6-404.

(c)  The department shall conduct an investigation for the
purpose of gathering information and making a recommendation
to the commission as to whether or not the request should be
granted.  The information shall be forwarded to the commission
to aid in its determination.

(d)  If the commission determines that the club has
provided credible evidence to establish that it meets the
statutory criteria to operate under the new class designation, the
commission shall approve the request.

(e)(i)  Pursuant to 32B-6-409, a dining club licensee may
convert its dining club license to a different type of retail license
for which the dining club licensee qualifies.  However, the
conversion must occur between July 1, 2011 and June 30, 2013.

(ii)  The dining club licensee shall request the conversion
in writing supported by evidence to establish that the club
qualifies to operate under the new retail license based on the
statutory criteria for that type of license.

(iii)  The department shall conduct an investigation for the
purpose of gathering information and making a recommendation
to the commission as to whether or not the request should be
granted.  The information shall be forwarded to the commission
to aid in its determination.

(iv)  If the commission determines that the club has
provided credible evidence to establish that it meets the
statutory criteria to operate under the new retail license, the
commission shall approve the request.

(v)  After the conversion, the licensee must then operate
under the provisions relevant to the type of retail license to
which the club converted.  If the dining club is converted to a
full-service restaurant, limited-service restaurant, or beer-only
restaurant, the bar structure of the dining club is considered a
seating grandfathered bar structure for purposes of a full-service
restaurant or limited-service restaurant license, or a
grandfathered bar structure for purposes of a beer-only
restaurant license.

(vi)  Such conversions will not be counted against any
quota for the type of retail licensee to which the club converted.

(3)(a)  A dining club must operate as described in 32B-6-
404(3), and must maintain at least 60% of its total club business
from the sale of food, not including mix for alcoholic beverages,
and service charges.  Any dining club that was licensed on or
before June 30, 2011, may maintain 50% food sales until July 1,
2012, but must then maintain 60%.

(b)  A dining club shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups and food.  These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(c)  If any inspection or audit discloses that the sales of
food are less than the required percentage for any quarterly

period, the department shall immediately put the licensee on a
probationary status and closely monitor the licensee's food sales
during the next quarterly period to determine that the licensee
is able to prove to the satisfaction of the department that the
sales of food meet or exceed the required percentage.  Failure of
the licensee to provide satisfactory proof of the required food
percentage within the probationary period shall result in
issuance of an order to show cause by the department to
determine why the license should not be revoked by the
commission, or alternatively, to determine why the license
should not be immediately reclassified by the commission as a
social club.  If the commission grants a reclassification to a
social club, the reclassification shall remain in effect until the
licensee files a request for and receives approval from the
commission to be reclassified a dining club.  The request shall
provide credible evidence to prove to the satisfaction of the
commission that in the future, the sales of food will meet or
exceed the required percentage.

R81-5-2.  Application.
(1)  No license application will be included on the agenda

of a monthly commission meeting for consideration for issuance
of a club license until:

(a)  The applicant has first met all requirements of Sections
32B-1-304 (qualifications to hold the license), and 32B-5-201,
-204, and 32B-6-405 (submission of a completed application,
payment of application and licensing fees, written consent of
local authority, copy of current local business license(s)
necessary for operation as the type of club license requested on
the application, evidence of proximity to certain community
locations, evidence that the applicant meets the requirements for
the type of club license for which the person is applying,
evidence that a variety of food is prepared and served in
connection with dining accommodations, a bond, a floor plan,
public liability and liquor liability insurance, and if an equity or
fraternal club a copy of the club's bylaws or house rules and any
amendment to those records); and

(b)  the department has inspected the club premise.
(2)(a)  All application requirements of Subsection (1)(a)

must be filed with the department no later than the 10th day of
the month in order for the application to be included on that
month's commission meeting agenda unless the 10th day of the
month is a Saturday, Sunday, or state or federal holiday, in
which case all application requirements of Subsection (1)(a)
must be filed on the next business day after the 10th day of the
month.

(b)  An incomplete application will be returned to the
applicant.

(c)  A completed application filed after the deadline in
Subsection (2)(a) will not be considered by the commission that
month, but will be included on the agenda of the commission
meeting the following month.

R81-5-3.  Bonds.
No part of any corporate or cash bond required by Section

32B-5-204 and 32B-6-405(5) may be withdrawn during the time
the license is in effect. If the licensee fails to maintain a valid
corporate or cash bond, the license shall be immediately
suspended until a valid bond is obtained.  Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in the automatic revocation of the
license.

R81-5-4.  Insurance.
Public liability and dram shop insurance coverage required

in Subsections 32B-5-201(2)(j) must remain in force during the
time the license is in effect.  Failure of the licensee to maintain
the required insurance coverage may result in a suspension or
revocation of the license by the commission.
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R81-5-5.  Advertising.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32B-2-202 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32B-6-
407(13) that equity and fraternal clubs advertise in a manner that
preserves the concept that such clubs are private and not open
to the general public.

(3)  Application of Rule.
(a)  Any public advertising by an equity or fraternal club,

its employees, agents, or members, or by any person under
contract or agreement with the club shall clearly identify the
club as being "a club for members".  In print media, this club
identification information must be no smaller than 10 point bold
type.

(b)  An equity or fraternal club, its employees, agents, or
members, or any person under a contract or agreement with the
club may not directly or indirectly engage in or participate in
any public advertising or promotional scheme that runs counter
to the concept that such clubs are private and not open to the
general public such as:

(i)  offering or providing complimentary club memberships
to the general public;

(ii)  offering or providing full or partial payment of
membership fees or dues to members of the general public;

(iii)  offering or implying an entitlement to a club
membership to members of the general public; or

(iv)  offering to host members of the general public into the
club.

R81-5-6.  Club Licensee Liquor Order and Return
Procedures.

The following procedures shall be followed when a club
liquor licensee orders liquor from or returns liquor to any state
liquor store, package agency, or department satellite warehouse:

(1)  The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order.  The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee's order.  The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2)  The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up.  When
the order is complete, the licensee will be notified by phone and
given the total cost of the order.  The licensee may pay for the
product in cash, company check or cashier's check.

(3)  The licensee or the licensee's designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a)  Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i)  the bottle has not been opened;
(ii)  the seal remains intact;
(iii)  the label remains intact; and
(iv)  upon a showing of the original cash register receipt.
(b)  A restocking fee of 10% shall be assessed on the entire

amount on any returned spirituous liquor order that exceeds
$1,000.  All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite

warehouse location.
(b)  Wine and beer may not be returned by the licensee for

the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-5-7.  Club Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with

Section 32B-6-406(4).  However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-5-8.  Sale and Purchase of Alcoholic Beverages.
(1)  A patron may pay for an alcoholic beverage at the time

of purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron's tab.

(2)  Liquor dispensing shall be in accordance with Section
32B-5-304; and Sections R81-1-9 (Liquor Dispensing Systems)
and R81-1-11 (Multiple Licensed Facility Storage and Service)
of these rules.

R81-5-9.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing

system, liquor flavorings in properly labeled unsealed
containers, and unsealed containers of wines poured by the glass
may be stored in the same storage area of the club as approved
by the department.

R81-5-10.  Alcoholic Product Flavoring.
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the
club liquor license.  Alcoholic product flavoring may be used in
the preparation of food items and desserts at any time if plainly
and conspicuously labeled "cooking flavoring".

(2)  No club employee under the age of 21 years may
handle alcoholic product flavorings.

R81-5-11.  Price Lists.
(1)  Each licensee shall have available for its patrons a

printed price list containing current prices of all mixed drinks,
wine, beer, and heavy beer.  This list shall include any amounts
charged by the licensee for the service of packaged liquor, wine
or heavy beer.  A copy shall be kept on the club premises and
available at all times for examination by patrons of the club.

(2)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and the
list is readily available to the patron.

(3)  Customers shall be notified of the price charged for
any packaged liquor, wine or heavy beer and any service
charges for the supply of glasses, chilling, or wine service.

(4)  A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-5-12.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee's body.  The licensee shall
maintain a record of all employee badges assigned, which shall
be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-5-13.  Brownbagging.
When private events, as defined in 32B-1-102(77), are held

on the premises of a licensed club, the proprietor may, in his or
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her discretion, allow members of the private group to bring onto
the club premises, their own alcoholic beverages under the
following circumstances:

(1)  When the entire club is closed to regular patrons for
the private event, or

(2)  When an entire room or area within the club such as a
private banquet room is closed to regular patrons for the private
event, and members of the private group are restricted to that
area, and are not allowed to co-mingle with regular patrons of
the club.

R81-5-14.  Membership Fees and Monthly Dues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32B-2-202 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32B-6-407
that equity and fraternal clubs operate in a manner that preserves
the concept that they are private and not open to the general
public.

(3)  Application of Rule.
(a)  Each equity and fraternal club shall establish in its by-

laws membership application fees and monthly membership
dues in amounts determined by the club.

(b)  An equity or fraternal club, its employees, agents, or
members, or any person under a contract or agreement with the
club, may not, as part of an advertising or promotional scheme,
offer to pay or pay for membership application fees or
membership dues in full or in part for a member of the general
public.

R81-5-15.  Minors in Lounge or Bar Areas.
(1)  Pursuant to 32B-6-406(5), a minor may not be

admitted into, use, or be on the premises of any lounge or bar
area of an equity, fraternal, or dining club.  A minor may not be
on the premises of a social club except to the extent allowed
under 32B-6-406.1, and may not be admitted into, use, or be on
the premises of any lounge or bar area of a social club.

(2)  "Lounge or bar area" includes:
(a)  the bar structure as defined in 32B-1-102(7);
(b)  any area in the immediate vicinity of the bar structure

where the sale, service, display, and advertising of alcoholic
beverages is emphasized; or

(c)  any area that is in the nature of or has the ambience or
atmosphere of a bar, parlor, lounge, cabaret or night club.

(3)  A minor who is otherwise permitted to be on the
premises of an equity, fraternal, or dining club may momentarily
pass through the club's lounge or bar area en route to those areas
of the club where the minor is permitted to be.  However, no
minor shall remain or be seated in the club's bar or lounge area.

R81-5-18.  Age Verification - Dining and Social Clubs.
(1)  Authority. 32B-1-402, -405, and -407.
(2)  Purpose.
(a)  32B-1-407 requires dining and social club licensees to

verify proof of age of persons who appear to be 35 years of age
or younger either by an electronic age verification device, or an
acceptable alternate process established by commission rule.

(b)  This rule:
(i)  establishes the minimum technology specifications of

electronic age verification devices; and
(ii)  establishes the procedures for recording identification

that cannot be electronically verified; and
(iii)  establishes the security measures that must be used by

the club licensee to ensure that information obtained is used
only to verify proof of age and is not disclosed to others except
to the extent authorized by Title 32B.

(3)  Application of Rule.
(a)  An electronic age verification device:
(i)  shall contain:
(A)  the technology of a magnetic stripe card reader;
(B)  the technology of a two dimensional ("2d") stack

symbology card reader; or
(C)  an alternate technology capable of electronically

verifying the proof of age;
(ii)  shall be capable of reading:
(A)  a valid state issued driver's license;
(B)  a valid state issued identification card;
(C)  a valid military identification card; or
(D)  a valid passport;
(iii)  shall have a screen that displays no more than:
(A)  the individual's name;
(B)  the individual's age;
(C)  the number assigned to the individual's proof of age by

the issuing authority;
(D)  the individual's the birth date;
(E)  the individual's gender; and
(F)  the status and expiration date of the individual's proof

of age; and
(iv)  shall have the capability of electronically storing the

following information for seven days (168 hours):
(A)  the individual's name;
(B)  the individual's date of birth;
(C)  the individual's age;
(D)  the expiration date of the proof of age identification

card;
(E)  the individual's gender; and
(F)  the time and date the proof of age was scanned.
(b)  An alternative method of verifying an individual's

proof of age when proof of age cannot be scanned
electronically:

(i)  shall include a record or log of the information
obtained from the individual's proof of age including the
following information:

(A)  the type of proof of age identification document
presented;

(B)  the number assigned to the individual's proof of age
document by the issuing authority;

(C)  the expiration date of the proof of age identification
document;

(D)  the date the proof of age identification document was
presented;

(E)  the individual's name; and
(F)  the individual's date of birth.
(c)  Any data collected either electronically or otherwise:
(i)  may be used by the licensee, and employees or agents

of the licensee, solely for the purpose of verifying an
individual's proof of age;

(ii)  may be acquired by law enforcement, or other
investigative agencies for any purpose under Sections 32B-6-
406 - 407;

(iii)  may not be retained by the licensee in a data base for
mailing, advertising, or promotional activity;

(iv)  may not be retained to acquire personal information
to make inappropriate personal contact with the individual; and

(v)  shall be retained for a period of seven days from the
date on which it was acquired, after which it must be deleted.

(d)  Any person who still questions the age of the
individual after being presented with proof of age, shall require
the individual to sign a statement of age form as provided under
32B-1-405.

KEY:  alcoholic beverages
April 30, 2013 32B-1-607
Notice of Continuation May 10, 2011 32B-2-202

32B-5
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32B-6-401 through 409
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R156.  Commerce, Occupational and Professional Licensing.
R156-24b.  Physical Therapy Practice Act Rule.
R156-24b-101.  Title.

This rule is known as the "Physical Therapy Practice Act
Rule".

R156-24b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

24b, as used in Title 58, Chapters 1 and 24b or this rule:
(1)  "A recognized accreditation agency", as used in

Subsections 58-24b-302(1)(c) and (2)(c), means a college or
university:

(a)  accredited by CAPTE; or
(b)  a foreign education program which is equivalent to a

CAPTE accredited program as determined by FSBPT's Foreign
Credentialing Commission on Physical Therapy.

(2)  "Credential evaluation", as used in Subsections R156-
24b-302a(2) and (3), means the appropriate Course Work Tool
(CWT) adopted by the Federation of State Boards of Physical
Therapy.  The appropriate CWT means the CWT in place at the
time the foreign educated physical therapist or physical therapist
assistant graduated from the physical therapy program.

(3)  "CAPTE" means Commission on Accreditation in
Physical Therapy Education.

(4)  "FSBPT" means the Federation of State Licensing
Boards of Physical Therapy.

(5)  "Joint mobilization", as used in Subsection 58-24b-
102(14)(d), means passive and active movements of the joints
of a patient, including the spine, to increase the mobility of joint
systems; but, does not include specific vertebral adjustment and
manipulation of the articulation of the spine by those methods
or techniques which are generally recognized as the classic
practice of chiropractic.

(6)  "Routine assistance", as used in Subsections 58-24b-
102(10) and 58-24b-401(3)(b) means:

(a)  engaging in assembly and disassembly, maintenance
and transportation, preparation and all other operational
activities relevant to equipment and accessories necessary for
treatment; and

(b)  providing only that type of elementary and direct
patient care which the patient and family members could
reasonably be expected to learn and perform.

(7)  "Supportive personnel", as used in Subsection R156-
24b-503(1), means a physical therapist assistant or a physical
therapy aide and does not include a student in a physical
therapist or physical therapist assistant program.

(8)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 24b, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-24b-502.

R156-24b-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 24b.

R156-24b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-24b-302a.  Qualifications for Licensure - Education
Requirements.

(1)  In accordance with Subsection 58-24b-302(1)(c), the
accredited school of physical therapy for a physical therapist
shall be accredited by CAPTE at the time of graduation.

(2)  In accordance with Subsection 58-24b-302(3), an
applicant for licensure as a physical therapist who is educated
outside the United States whose degree was not accredited by
CAPTE shall document that the applicant's education is equal to
a CAPTE accredited degree by submitting to the Division a

credential evaluation from the Foreign Credentialing
Commission on Physical Therapy.  Only educational
deficiencies in pre-professional subject areas may be corrected
by completing college level credits in the deficient areas or by
passing the College Level Examination Program (CLEP)
demonstrating proficiency in the deficient areas.  Pre-
professional subject areas include the following:

(a)  humanities;
(b)  social sciences;
(c)  liberal arts;
(d)  physical sciences;
(e)  biological sciences;
(f)  behavioral sciences;
(g)  mathematics; or
(h)  advanced first aid for health care workers.
(3)  In accordance with Subsection 58-24b-302(2), a

physical therapist assistant shall complete one of the following
CAPTE accredited physical therapy education programs:

(a)  an associates, bachelors, or masters program; or
(b)  in accordance with Section 58-1-302, an applicant for

a license as a physical therapist assistant who has been licensed
in a foreign country whose degree was not accredited by
CAPTE shall document that the applicant's education is
substantially equivalent to a CAPTE accredited degree by
submitting to the Division a credential evaluation from the
Foreign Credentialing Commission on Physical Therapy.  Only
educational deficiencies in pre-professional subject areas may
be corrected by completing college level credits in the deficient
areas or by passing the College Level Examination Program
(CLEP) demonstrating proficiency in the deficient areas.  Pre-
professional subject areas include the following:

(a)  humanities;
(b)  social sciences;
(c)  liberal arts;
(d)  physical sciences;
(e)  biological sciences;
(f)  behavioral sciences;
(g)  mathematics; or
(h)  advanced first aid for health care workers.

R156-24b-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsections 58-24b-302(1)(e),
(2)(e) and (3)(e), each applicant for licensure as a physical
therapist or physical therapist assistant shall pass the FSBPT's
National Physical Therapy Examination with a passing score as
established by the FSBPT.

(2)  In accordance with Section 58-1-309 and Subsections
58-24b-302(1)(d), (2)(d) and (3)(d), each applicant for licensure
as a physical therapist or physical therapist assistant, including
endorsement applicants, shall pass all questions on the open
book, take home Utah Physical Therapy Law and Rule
Examination.

(3)  An applicant for licensure as a physical therapist or a
physical therapist assistant must have completed the education
requirements set forth in Section R156-24b-302, or be enrolled
in the final semester of a CAPTE accredited program, in order
to be eligible to sit for the examination required for Utah
licensure as set forth in Subsection (1) above.

R156-24b-303a.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 24b is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-24b-303b.  Continuing Education.
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(1)  Required Hours.  In accordance with Subsection 58-
24b-303(2), during each two year renewal cycle commencing on
June 1 of each odd numbered year:

(a)  A physical therapist shall be required to complete not
fewer than 40 contact hours of continuing education of which a
minimum of three contact hours must be completed in
ethics/law.

(b)  A physical therapist assistant shall be required to
complete not fewer than 20 contact hours of continuing
education of which a minimum of three contact hours must be
completed in ethics/law.

(c)  Examples of subjects to be covered in an ethics/law
course for physical therapists and physical therapist assistants
include one or more of the following:

(i)  patient/physical therapist relationships;
(ii)  confidentiality;
(iii)  documentation;
(iv)  charging and coding;
(v)  compliance with state and/or federal laws that impact

the practice of physical therapy; and
(vi)  any subject addressed in the American Physical

Therapy Association Code of Ethics or Guide for Professional
Conduct.

(d)  The required number of contact hours of continuing
education for an individual who first becomes licensed during
the two year renewal cycle shall be decreased in a pro-rata
amount.

(e)  The Division may defer or waive the continuing
education requirements as provided in Section R156-1-308d.

(2)  A continuing education course shall meet the following
standards:

(a)  Time.  Each contact hour of continuing education
course credit shall consist of not fewer than 50 minutes of
education.  Licensees shall only receive credit for lecturing or
instructing the same course up to two times.  Licensees shall
receive one contact hour of continuing education for every two
hours of time spent:

(i)  lecturing or instructing a course;
(ii)  in a post-professional doctorate or transitional

doctorate program; or
(iii)  in a post-professional clinical residency or fellowship

approved by the American Physical Therapy Association.
(b)  Course Content and Type.  The course shall be

presented in a competent, well organized, and sequential manner
consistent with the stated purpose and objective of the course.

(i)  The content of the course shall be relevant to the
practice of physical therapy and shall be completed in the form
of any of the following course types:

(A)  department in-service;
(B)  seminar;
(C)  lecture;
(D)  conference;
(E)  training session;
(F)  webinar;
(G)  internet course;
(H)  distance learning course;
(I)  journal club;
(J)  authoring of an article or textbook publication;
(K)  poster platform presentation;
(L)  specialty certification through the American Board of

Physical Therapy Specialties;
(M)  post-professional clinical residency or fellowship

approved by the American Physical Therapy Association;
(N)  post-professional doctorate from a CAPTE accredited

program;
(O)  lecturing or instructing a continuing education course;

or
(P)  study of a scholarly peer-reviewed journal article.
(ii)  The following limits apply to the number of contact

hours recognized in the following course types during a two
year license renewal cycle:

(A)  a maximum of 40 contact hours for initial specialty
certification through the American Board of Physical Therapy
Specialties (ABPTS);

(B)  a maximum of 40 contact hours for hours spent in a
post-professional doctorate or transitional doctorate CAPTE
accredited program;

(C)  a maximum of 40 contact hours for hours spent in a
post-professional clinical residency or fellowship approved by
the American Physical Therapy Association;

(D)  a maximum of half of the number of contact hours
required for renewal for lecturing or instructing in courses
meeting these requirements;

(E)  a maximum of ten percent of the number of contact
hours required for renewal for supervision of a physical
therapist or physical therapist assistant student in an accredited
college program and the licensee shall receive one contact hour
of credit for every 80 hours of clinical instruction;

(F)  a maximum of 15 contact hours required for renewal
for serving as a clinical mentor for a physical therapy residency
or fellowship training program at a credentialed program and the
licensee shall receive one contact hour of credit for every ten
hours of residency or fellowship;

(G)  a maximum of half of the number of contact hours
required for renewal for online or distance learning courses that
include examination and issuance of a completion certificate;

(H)  a maximum of 12 contact hours for authoring a
published, peer-reviewed article;

(I)  a maximum of 12 contact hours for authoring a
textbook chapter;

(J)  a maximum of ten contact hours for personal or group
study of a scholarly peer-reviewed journal article;

(K)  a maximum of six contact hours for authoring a non-
peer reviewed article or abstract of published literature or book
review; and

(L)  a maximum of six contact hours for authoring a poster
or platform presentation.

(c)  Provider or Sponsor.  The course shall be approved by,
conducted by, or under the sponsorship of one of the following:

(i)  a recognized accredited college or university;
(ii)  a state or federal agency;
(iii)  a professional association, organization, or facility

involved in the practice of physical therapy; or
(iv)  a commercial continuing education provider providing

a course related to the practice of physical therapy.
(d)  Objectives.  The learning objectives of the course shall

be clearly stated in course material.
(e)  Faculty.  The course shall be prepared and presented by

individuals who are qualified by education, training, and
experience.

(f)  Documentation.  Each licensee shall maintain adequate
documentation as proof of compliance with this Section, such
as a certificate of completion, school transcript, course
description, or other course materials.  The licensee shall retain
this proof for a period of three years after the end of the renewal
cycle for which the continuing education is due.

(i)  At a minimum, the documentation shall contain the
following:

(A)  the date of the course;
(B)  the name of the course provider;
(C)  the name of the instructor;
(D)  the course title;
(E)  the number of contact hours of continuing education

credit; and
(F)  the course objectives.
(ii)  If the course is self-directed, such as personal or group

study or authoring of a scholarly peer-reviewed journal article,
the documentation shall contain the following:
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(A)  the dates of study or research;
(B)  the title of the article, textbook chapter, poster, or

platform presentation;
(C)  an abstract of the article, textbook chapter, poster, or

platform presentation;
(D)  the number of contact hours of continuing education

credit; and
(E)  the objectives of the self-study course.
(6)  Extra Hours of Continuing Education.  If a licensee

completes more than the required number of contact hours of
continuing education during the two-year renewal cycle
specified in Subsection (1), up to ten contact hours of the excess
may be carried over to the next two year renewal cycle.  No
education received prior to a license being granted may be
carried forward to apply towards the continuing education
required after the license is granted.

R156-24b-305.  Temporary Licensure.
(1)  In accordance with Subsection 58-1-303(1), the

Division may issue a temporary physical therapist or temporary
physical therapist assistant license to a person who meets all
qualifications for licensure as a physical therapist or physical
therapist assistant except for the passing of the required
examination, if the applicant:

(a)  submits a complete application for licensure as a
physical therapist or physical therapist assistant except the
passing of the NPTE examination;

(b)  is a graduate of a CAPTE accredited physical therapy
school within three months immediately preceding application
for licensure;

(c)  submits evidence of having secured employment
conditioned upon issuance of the temporary license, and the
employment is under the direct, on-site supervision of a physical
therapist with an active, non-temporary license; and

(d)  has registered to take the required licensure
examination.

(2)  A temporary physical therapist or temporary physical
therapist assistant license issued under Subsection (1) expires
the earlier of:

(a)  six months from the date of issuance;
(b)  the date upon which the Division receives notice from

the examination agency that the individual has failed the
examination twice; or

(c)  the date upon which the Division issues the individual
full licensure.

(3)  A temporary physical therapist or temporary physical
therapist assistant license issued in accordance with this section
cannot be renewed or extended.

R156-24b-308.  Reinstatement of a Physical Therapist or
Physical Therapist Assistant License which has Expired
Beyond Two Years.

In addition to the requirements established in Section
R156-1-308g and in accordance with Subsection 58-1-308(6),
an applicant for reinstatement for licensure as a physical
therapist or physical therapist assistant, whose license has been
expired for two or more years, shall complete one or more of the
following upon request of the Division in collaboration with the
Board:

(1)  meet with the Board to evaluate the applicant's ability
to safely and competently practice physical therapy;

(2)  pass the NPTE examination of the FSBPT if it is
determined that examination or reexamination is necessary to
verify the applicant's ability to safely and competently practice;
and

(3)  establish and carry out a plan of supervision under an
approved supervisor which may include up to 4,000 hours of
physical therapy training under a temporary physical therapist
or physical therapist assistant license before qualifying for full

reinstatement of the license.

R156-24b-502.  Unprofessional Conduct.
Unprofessional conduct includes:
(1)  violating, as a physical therapist, any provision of the

American Physical Therapy Association's Code of Ethics for the
Physical Therapist, last amended July 2010, which is hereby
adopted and incorporated by reference;

(2)  violating, as a physical therapist, any provision of the
American Physical Therapy Association's Guide for
Professional Conduct, last amended November 2010, which is
hereby adopted and incorporated by reference;

(3)  not providing supervision, as a physical therapist, as
set forth in Section R156-24b-503;

(4)  violating, as a physical therapist assistant, any
provision of the American Physical Therapy Association's
Standards of Ethical Conduct for the Physical Therapist
Assistant, last amended November 2010, which is hereby
adopted and incorporated by reference; and

(5)  violating, as a physical therapist assistant, any
provision of the American Physical Therapy Association's
Guide for Conduct of the Physical Therapist Assistant, last
amended July 2010, which is hereby adopted and incorporated
by reference.

R156-24b-503.  Physical Therapist Supervisory Authority
and Responsibility.

In accordance with Section 58-24b-404, a physical
therapist's supervision of a physical therapist assistant or a
physical therapy aide shall meet the following conditions:

(1)  a full-time equivalent physical therapist can supervise
no more than three full-time equivalent supportive personnel
unless approved by the board and Division; and

(2)  a physical therapist shall provide treatment to a patient
at least every tenth treatment but no longer than 30 days from
the day of the physical therapist's last treatment day, whichever
is less.

KEY:  licensing, physical therapy, physical therapist,
physical therapist assistant
June 10, 2013 58-24b-101
Notice of Continuation November 15, 2011 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-75.  Genetic Counselors Licensing Act Rule.
R156-75-101.  Title.

This rule is known as the "Genetic Counselors Licensing
Act Rule."

R156-75-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 75,

as defined or used in this rule:
(1)  "Active candidate status", as used in Subsection R156-

75-302b(1), describes an individual who has been approved by
the American Board of Genetic Counseling (ABGC) to sit for
the certification exam in genetic counseling.

(2)  "General supervision", as used in Subsection R156-75-
302b(2), means the supervisor has the overall responsibility to
assess the work of the supervisee including at least twice
monthly face to face meetings with chart review and weekly case
review.  An annual supervision contract signed by the supervisor
and supervisee must be on file with both parties.

(3)  "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 75, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-75-502.

(4)  "Qualified continuing education", as used in this rule,
means continuing education that meets the standards set forth in
Section R156-75-304.

R156-75-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1) to enable the Division to administer
Title 58, Chapter 75.

R156-75-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-75-302b.  Qualifications for Licensure - Temporary
License.

In accordance with Subsection 58-75-302(2), the
requirements for temporary licensure are established as follows:

(1)  An applicant shall meet all qualifications for licensure
as established in Subsection 58-75-302(1) with the exception of
Subsection 58-75-302(1)(e), and have active candidate status
conferred by the ABGC.

(2)  An individual practicing under the authority of a
temporary license shall practice under the general supervision of
a licensed genetic counselor or a licensed physician certified in
clinical genetics by the American Board of Medical Genetics.

(3)  A temporary license issued under Subsection 58-1-
303(1)(a) shall expire on the date a non-temporary license is
issued or 18 months after issuance of the temporary license,
whichever is earlier.  An individual may apply for and obtain a
temporary license only one time and it shall not be renewed or
extended.

(4)  A temporary license shall not be issued if the applicant
has failed the ABGC certification examination more than once.

R156-75-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the date

for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 75 is established by rule in Section R156-1-
308a(1).

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-75-304.  Continuing Education.
(1)  In accordance with Subsections 58-1-203(1)(g), 58-1-

308(3)(b) and Section 58-75-303, there is created a continuing
education requirement as a condition for renewal or
reinstatement of licenses issued under Title 58, Chapter 75.

(2)  Continuing education shall consist of 40 hours (4
CEUs) in each preceding two year licensing cycle and shall be
approved for recertification purposes by the ABGC.

(3)  A licensee shall be responsible for maintaining
competent records of completed continuing education for a
period of four years after close of the two year period to which
the records pertain.  It is the responsibility of the licensee to
maintain such information with respect to qualified professional
education to demonstrate it meets the requirements under this
section.

(4)  A licensee requesting a waiver of the continuing
education requirement shall comply with requirements
established by rule in R156-1-308.

R156-75-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  violating any provision of the Code of Ethics

established by the National Society of Genetic Counselors
(NSGC), revised January 2006, which is hereby adopted and
incorporated by reference; and

(2)  if licensed as a genetic counselor and contracted to
provide general supervision to a temporary genetic counselor,
failing to provide such supervision as defined in Subsection
R156-75-102(2).

KEY:  licensing, occupational licensing, genetic counselors
June 24, 2013 58-1-106(1)(a)
Notice of Continuation October 20, 2011 58-1-202(1)(a)

58-75-302(2)
58-75-303(2)
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R162.  Commerce, Real Estate.
R162-2f.  Real Estate Licensing and Practices Rules.
R162-2f-101.  Title and Authority.

(1)  This chapter is known as the "Real Estate Licensing
and Practices Rules."

(2)  The authority to establish rules for real estate licensing
and practices is granted by Section 61-2f-103.

(3)  The authority to establish rules governing undivided
fractionalized long-term estates is granted by Section 61-2f-307.

(4)  The authority to collect fees is granted by Section 61-
2f-105.

R162-2f-102.  Definitions.
(1)  "Active license" means a license granted to an

applicant who:
(a)  qualifies for licensure under Section 61-2f-203 and

these rules;
(b)  pays all applicable nonrefundable license fees; and
(c)  affiliates with a principal brokerage.
(2)  "Advertising" means solicitation through:
(a)  newspaper;
(b)  magazine;
(c)  Internet;
(d)  e-mail;
(e)  radio;
(f)  television;
(g)  direct mail promotions;
(h)  business cards;
(i)  door hangers;
(j)  signs; or
(k)  any other medium.
(3)  "Affiliate":
(a)  when used in reference to licensure, means to form, for

the purpose of providing a real estate service, an employment or
non-employment association with another individual or entity
licensed or registered under Title 61, Chapter 2f et seq. and
these rules; and

(b)  when used in reference to an undivided fractionalize
long-term estate, means an individual or entity that directly or
indirectly, through one or more intermediaries, controls or is
controlled by, or is under common control with, a specified
individual or entity.

(4)  "Branch broker" means an associate broker who
manages a branch office under the supervision of the principal
broker.

(5)  "Branch office" means a principal broker's real estate
brokerage office other than the principal broker's main office.

(6)  "Brokerage" means a real estate sales or a property
management company.

(7)  "Brokerage record" means any record related to the
business of a principal broker, including:

(a)  record of an offer to purchase real estate;
(b)  record of a real estate transaction, regardless of

whether the transaction closed;
(c)  licensing records;
(d)  banking and other financial records;
(e)  independent contractor agreements;
(f)  trust account records, including:
(i)  deposit records in the form of a duplicate deposit slip,

deposit advice, or equivalent document; and
(ii)  conveyance records in the form of a check image, wire

transfer verification, or equivalent document; and
(g)  records of the brokerage's contractual obligations.
(8)  "Business day" is defined in Subsection 61-2f-102(3).
(9)  "Certification" means authorization from the division

to:
(a)  establish and operate a school that provides courses

approved for prelicensing education or continuing education; or
(b)  function as an instructor for courses approved for

prelicensing education or continuing education.
(10)  "Commission" means the Utah Real Estate

Commission.
(11)  "Continuing education" means professional education

required as a condition of renewal in accordance with Section
R162-2f-204 and may be either:

(a)  core: topics identified in Subsection R162-2f-
206c(5)(c); or

(b)  elective: topics identified in Subsection R162-2f-
206c(5)(e).

(12)  "Correspondence course" means a self-paced real
estate course that:

(a)  is not distance or traditional education; and
(b)  fails to meet real estate educational course certification

standards because:
(i)  it is primarily student initiated; and
(ii)  the interaction between the instructor and student lacks

substance and/or is irregular.
(13)  "Day" means calendar day unless specified as

"business day."
(14)(a)  "Distance education" means education in which the

instruction does not take place in a traditional classroom setting,
but occurs through other interactive instructional methods where
teacher and student are separated by distance and sometimes by
time, including the following:

(i)  computer conferencing;
(ii)  satellite teleconferencing;
(iii)  interactive audio;
(iv)  interactive computer software;
(v)  Internet-based instruction; and
(vi)  other interactive online courses.
(b)  "Distance education" does not include home study and

correspondence courses.
(15)  "Division" means the Utah Division of Real Estate.
(16)  "Double contract" means executing two or more

purchase agreements, one of which is not made known to the
prospective lender or loan funding entity.

(17)  "Expired license" means a license that is not renewed
pursuant to Section 61-2f-204 and Section R162-2f-204 by:

(a)  the close of business on the expiration date, if the
expiration date falls on a day when the division is open for
business; or

(b)  the next business day following the expiration date, if
the expiration date falls on a day when the division is closed.

(18)  "Guaranteed sales plan" means:
(a)  a plan in which a seller's real estate is guaranteed to be

sold; or
(b)  a plan whereby a licensee or anyone affiliated with a

licensee agrees to purchase a seller's real estate if it is not
purchased by a third party:

(i)  in the specified period of a listing; or
(ii)  within some other specified period of time.
(19)  "Inactive license" means a license that has been

issued pursuant to Sections R162-2f-202a through 202c or
renewed pursuant to Section R162-2f-204, but that may not be
used to conduct the business of real estate because the license
holder is not affiliated with a principal broker. Pursuant to
Section R162-2f-203, a license may be inactivated:

(a)  voluntarily, with the assent of the license holder; or
(b)  involuntarily, without the assent of the license holder.
(20)  "Informed consent" means written authorization,

obtained from both principals to a single transaction, to allow a
licensee to act as a limited agent.

(21)  "Limited agency" means the representation of all
principals in the same transaction to negotiate a mutually
acceptable agreement:

(a)  subject to the terms of a limited agency agreement; and
(b)  with the informed consent of all principals to the

transaction.
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(22)  "Net listing" means a listing agreement under which
the real estate commission is the difference between the actual
selling price of the property and a minimum selling price as set
by the seller.

(23)(a)  "Non-certified education" means a continuing
education course offered outside of Utah, but for which a
licensee may apply for credit pursuant to Subsection R162-2f-
206c(1)(b).

(b)  "Non-certified education" does not include:
(i)  home study courses; or
(ii)  correspondence courses.
(24)  "Nonresident applicant" means a person:
(a)  whose primary residence is not in Utah; and
(b)  who qualifies under Title 61, Chapter 2f et seq. and

these rules for licensure as a principal broker, associate broker,
or sales agent.

(25)  "Principal brokerage" means the main real estate or
property management office of a principal broker.

(26)  "Principal" in a transaction means an individual who
is represented by a licensee and may be:

(a)  the buyer or lessee;
(b)  an individual having an ownership interest in the

property;
(c)  an individual having an ownership interest in the entity

that is the buyer, seller, lessor, or lessee; or
(d)  an individual who is an officer, director, partner,

member, or employee of the entity that is the buyer, seller,
lessor, or lessee.

(27)  "Provider" means an individual or business that is
approved by the division to offer continuing education.

(28)  "Property management" is defined in Subsection 61-
2f-102(19).

(29)  "Registration" means authorization from the division
to engage in the business of real estate as:

(a)  a corporation;
(b)  a partnership;
(c)  a limited liability company;
(d)  an association;
(e)  a dba;
(f)  a professional corporation;
(g)  a sole proprietorship; or
(h)  another legal entity of a real estate brokerage.
(30)  "Reinstatement" is defined in Subsection 61-2f-

102(22).
(31)  "Reissuance" is defined in Subsection 61-2f-102(23).
(32)  The acronym RELMS means "real estate licensing

and management system," which is the online database through
which licensees shall submit licensing information to the
division.

(33)  "Renewal" is defined in Subsection 61-2f-102(24).
(34)  "Residential property" means real property consisting

of, or improved by, a single-family one- to four-unit dwelling.
(35)  "School" means:
(a)  any college or university accredited by a regional

accrediting agency that is recognized by the United States
Department of Education;

(b)  any community college or vocational-technical school;
(c)  any local real estate organization that has been

approved by the division as a school; or
(d)  any proprietary real estate school.
(36)  "Sponsor" means the party that is the seller of an

undivided fractionalized long-term estate.
(37)  "Third party service provider" means an individual or

entity that provides a service necessary to the closing of a
specific transaction and includes:

(a)  mortgage brokers;
(b)  mortgage lenders;
(c)  loan originators;
(d)  title service providers;

(e)  attorneys;
(f)  appraisers;
(g)  providers of document preparation services;
(h)  providers of credit reports;
(i)  property condition inspectors;
(j)  settlement agents;
(k)  real estate brokers;
(l)  marketing agents;
(m)  insurance providers; and
(n)  providers of any other services for which a principal or

investor will be charged.
(38)  "Traditional education" means education in which

instruction takes place between an instructor and students where
all are physically present in the same classroom.

(39)  "Undivided fractionalized long-term estate" is defined
in Subsection 61-2f-102(26).

R162-2f-105.  Fees.
Any fee collected by the division is nonrefundable.

R162-2f-201.  Qualification for Licensure.
(1)  Character.  Pursuant to Subsection 61-2f-203(1)(c), an

applicant for licensure as a sales agent, associate broker, or
principal broker shall evidence honesty, integrity, truthfulness,
and reputation.

(a)  An applicant shall be denied a license for:
(i)  a felony that resulted in:
(A)  a conviction occurring within the five years preceding

the date of application;
(B)  a plea agreement occurring within the five years

preceding the date of application; or
(C)  a jail or prison term with a release date falling within

the five years preceding the date of application; or
(ii)  a misdemeanor involving fraud, misrepresentation,

theft, or dishonesty that resulted in:
(A)  a conviction occurring within the three years

preceding the date of application; or
(B)  a jail or prison term with a release date falling within

the three years preceding the date of application.
(b)  An applicant may be denied a license or issued a

restricted license for incidents in the applicant's past that reflect
negatively on the applicant's honesty, integrity, truthfulness, and
reputation. In evaluating an applicant for these qualities, the
division and commission may consider:

(i)  criminal convictions or plea agreements other than
those specified in this Subsection (1)(a);

(ii)  past acts related to honesty or truthfulness, with
particular consideration given to any such acts involving the
business of real estate, that would be grounds under Utah law
for sanctioning an existing license;

(iii)  civil judgments in lawsuits brought on grounds of
fraud, misrepresentation, or deceit;

(iv)  court findings of fraudulent or deceitful activity;
(v)  evidence of non-compliance with court orders or

conditions of sentencing; and
(vi)  evidence of non-compliance with:
(A)  terms of a diversion agreement not yet closed and

dismissed;
(B)  a probation agreement; or
(C)  a plea in abeyance.
(c)(i)  An applicant who, as of the date of application, is

serving probation or parole for a crime that contains an element
of violence or physical coercion shall, in order to submit a
complete application, provide for the commission's review
current documentation from two licensed therapists, approved
by the division, stating that the applicant does not pose an
ongoing threat to the public.

(ii)  For purposes of applying this rule, crimes that contain
an element of violence or physical coercion include, but are not
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limited to, the following:
(A)  assault, including domestic violence;
(B)  rape;
(C)  sex abuse of a child;
(D)  sodomy on a child;
(E)  battery;
(F)  interruption of a communication device;
(G)  vandalism;
(H)  robbery;
(I)  criminal trespass;
(J)  breaking and entering;
(K)  kidnapping;
(L)  sexual solicitation or enticement;
(M)  manslaughter; and
(N)  homicide.
(iii)  Information and documents submitted in compliance

with this Subsection (1)(c) shall be reviewed by the commission,
which may exercise discretion in determining whether the
applicant qualifies for licensure.

(2)  Competency. In evaluating an applicant for
competency, the division and commission may consider
evidence including:

(a)  civil judgments, with particular consideration given to
any such judgments involving the business of real estate;

(b)  failure to satisfy a civil judgment that has not been
discharged in bankruptcy;

(c)  suspension or revocation of a professional license;
(d)  sanctions placed on a professional license; and
(e)  investigations conducted by regulatory agencies

relative to a professional license.
(3)  Age. An applicant shall be at least 18 years of age.
(4)  Minimum education. An applicant shall have:
(a)  a high school diploma;
(b)  a GED; or
(c)  equivalent education as approved by the commission.

R162-2f-202a.  Sales Agent Licensing Fees and Procedures.
(1)  To obtain a Utah license to practice as a sales agent, an

individual who is not currently and actively licensed in any state
shall:

(a)  evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2f-201(1);

(b)  evidence competency to transact the business of real
estate pursuant to Subsection R162-2f-201(2);

(c)(i)  successfully complete 120 hours of approved
prelicensing education;

(ii)  evidence current membership in the Utah State Bar; or
(iii)  apply to the division for waiver of all or part of the

education requirement by virtue of:
(A)  completing equivalent education as part of a college

undergraduate or postgraduate degree program, regardless of the
date of the degree; or

(B)  completing other equivalent real estate education
within the 12-month period prior to the date of application;

(d)(i)  apply with a testing service designated by the
division to sit for the licensing examination; and

(ii)  pay a nonrefundable examination fee to the testing
center;

(e)  pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;

(f)  pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i)  documentation indicating successful completion of the
required prelicensing education;

(ii)  a report of the examination showing a passing score for
each component of the examination; and

(iii)  the applicant's business, home, and e-mail addresses;
(g)  if applying for an active license, affiliate with a

principal broker; and

(h)  pay the nonrefundable fees required for licensure,
including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund.

(2)  To obtain a Utah license to practice as a sales agent, an
individual who is currently and actively licensed in another state
shall:

(a)  evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2f-201(1);

(b)  evidence competency to transact the business of real
estate pursuant to Subsection R162-2f-201(2);

(c)(i)  successfully complete 120 hours of approved
prelicensing education;

(ii)  evidence current membership in the Utah State Bar; or
(iii)  apply to the division for waiver of all or part of the

education requirement by virtue of:
(A)  completing equivalent education as part of a college

undergraduate or postgraduate degree program, regardless of the
date of the degree;

(B)  completing other equivalent real estate education
within the 12-month period prior to the date of application; or

(C)  having been licensed in a state that has substantially
equivalent prelicensing education requirements;

(d)(i)  apply with a testing service designated by the
division to sit for the licensing examination; and

(ii)  pay a nonrefundable examination fee to the testing
center;

(e)(i)  pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;
or

(ii)  if actively licensed during the two years immediately
preceding the date of application in a state that has substantially
equivalent licensing examination requirements:

(A)  take and pass the state component of the licensing
examination; and

(B)  apply to the division for a waiver of the national
component of the licensing examination;

(f)  pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i)  documentation indicating successful completion of the
required prelicensing education;

(ii)  a report of the examination showing a passing score for
each component of the examination; and

(iii)  the applicant's business, home, and e-mail addresses;
(g)  provide from any state where licensed:
(i)  a written record of the applicant's license history; and
(ii)  complete documentation of any disciplinary action

taken against the applicant's license;
(h)  if applying for an active license, affiliate with a

principal broker; and
(i)  pay the nonrefundable fees required for licensure,

including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund.

(3)  Deadlines.
(a)  If an individual passes one test component but fails the

other, the individual shall retake and pass the failed component:
(i)  within six months of the date on which the individual

achieves a passing score on the passed component; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(b)  An application for licensure shall be submitted:
(i)  within 90 days of the date on which the individual

achieves passing scores on both examination components; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(c)  If any deadline in this Section R162-2f-202a falls on

a day when the division is closed for business, the deadline shall
be extended to the next business day.



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 58

R162-2f-202b.  Principal Broker Licensing Fees and
Procedures.

(1)  To obtain a Utah license to practice as a principal
broker, an individual shall:

(a)  evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2f-201(1);

(b)  evidence competency to transact the business of real
estate pursuant to Subsection R162-2f-201(2);

(c)(i)  successfully complete 120 hours of approved
prelicensing education, including:

(A)  45 hours of broker principles;
(B)  45 hours of broker practices; and
(C)  30 hours of Utah law and testing; or
(ii)  apply to the division for waiver of all or part of the

education requirement by virtue of:
(A)  completing equivalent education as part of a college

undergraduate or postgraduate degree program, regardless of the
date of the degree; or

(B)  completing other equivalent real estate education
within the 12-month period prior to the date of application;

(d)(i)  apply with a testing service designated by the
division to sit for the licensing examination; and

(ii)  pay a nonrefundable examination fee to the testing
center;

(e)  pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;

(f)(i)  unless Subsection (2)(a) applies, evidence the
individual's having, within the five-year period preceding the
date of application, a minimum of three years experience related
to real estate, including the following:

(A)  at least two years full-time licensed, active experience
selling, listing, or managing the property types identified in
Appendix 1; and

(B)  up to one year full-time professional experience related
to real estate, as outlined in Appendix 3; and

(ii)  evidence having accumulated, within the five-year
period preceding the date of application, a total of at least 60
experience points as follows:

(A)  45 to 60 points pursuant to the experience points
tables found in Appendices 1 and 2; and

(B)  0 to 15 points pursuant to the experience point table
found in Appendix 3;

(g)  pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i)  documentation indicating successful completion of the
approved broker prelicensing education;

(ii)  a report of the examination showing a passing score for
each component of the examination; and

(iii)  the applicant's business, home, and e-mail addresses;
(h)  provide from any state where licensed as a real estate

agent or broker:
(i)  a written record of the applicant's license history; and
(ii)  complete documentation of any disciplinary action

taken against the applicant's license;
(i)  if applying for an active license, affiliate with a

registered company;
(j)  pay the nonrefundable fees required for licensure,

including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund; and

(k)  establish real estate and property management trust
accounts, as applicable pursuant to Section R162-2f-403, that:

(i)  contain the term "real estate trust account" or "property
management trust account", as applicable, in the account name;
and

(ii)  are separate from any operating account(s) of the
registered entity for which the individual will serve as a broker;
and

(l)  identify the location(s) where brokerage records will be

kept.
(2)(a)  If an individual applies under this Subsection R162-

2f-202b within two years of allowing a principal broker license
to expire, the experience required under Subsection (1)(f) shall
be accumulated within the seven-year period preceding the date
of application.

(b)  Pursuant to Section R162-2f-407, an individual whose
application is denied by the division for failure to meet
experience requirements under this Subsection (1)(f) may bring
the application before the commission.

(3)  Deadlines.
(a)  If an individual passes one test component but fails the

other, the individual shall retake and pass the failed component:
(i)  within six months of the date on which the individual

achieves a passing score on the passed component; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(b)  An application for licensure shall be submitted:
(i)  within 90 days of the date on which the individual

achieves passing scores on both examination components; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(c)  If any deadline in this Section R162-2f-202b falls on

a day when the division is closed for business, the deadline shall
be extended to the next business day.

(4)  Restriction. A principal broker license may not be
granted to an applicant whose sales agent license is on
suspension or probation at the time of application.

(5)  Dual broker licenses.
(a)(i)  A person who holds or obtains a dual broker license

under this Subsection may function as the principal broker of a
property management company that is a separate entity from the
person's real estate brokerage.

(ii)  A dual broker may not conduct real estate sales
activities from the separate property management company.

(iii)  A principal broker may conduct property management
activities from the person's real estate brokerage:

(A)  without holding a dual broker license; and
(B)  in accordance with Subsections R162-2f-401j and

R162-2f-403a-403c;
(b)  A dual broker who wishes to consolidate real estate

and property management operations into a single brokerage
may:

(i)  at the broker's request, convert the dual broker license
to a principal broker license; and

(ii)(A)  convert the property management company to a
branch office of the real estate brokerage, including the
assignment of a branch broker and using the same name as the
real estate brokerage; or

(B)  close the separate property management company.
(c)  As of May 8, 2013:
(i)  the Division shall:
(A)  cease issuing property management principal broker

(PMPB) licenses;
(B)  cease issuing property management company (MN)

registrations except as to a second company registered under a
dual broker license;

(C)  convert any property management principal broker
(PMPB) license to a real estate principal broker (PB) license;
and

(D)  as to any property management company (MN)
registration that is not a second company under a dual broker
license, convert the registration to a real estate brokerage (CN)
registration; and

(ii)  it shall be permissible to conduct real estate sales
activities under any company registration that is converted
pursuant to this Subsection (5)(c)(i)(C).

R162-2f-202c.  Associate Broker Licensing Fees and
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Procedures.
To obtain a Utah license to practice as an associate broker,

an individual shall:
(1)  comply with Subsections R162-2f-202b(1)(a) through

(j); and
(2)  if applying for an active license, affiliate with a

principal broker.

R162-2f-203.  Inactivation and Activation.
(1)  Inactivation.
(a)  To voluntarily inactivate the license of a sales agent or

an associate broker, the holder of the license shall complete and
submit a change form through RELMS pursuant to Section
R162-2f-207.

(b)  To voluntarily inactivate a principal broker license, the
principal broker shall:

(i)  prior to inactivating the license:
(A)  give written notice to each licensee affiliated with the

principal broker of the date on which the principal broker
proposes to inactivate the license; and

(B)  provide to the division evidence that the licensee has
complied with this Subsection (1)(b)(i)(A); and

(ii)  complete and submit a change form through RELMS
pursuant to Section R162-2f-207.

(c)  The license of a sales agent or associate broker is
involuntarily inactivated upon:

(i)  termination of the licensee's affiliation with a principal
broker;

(ii)  expiration, suspension, revocation, inactivation, or
termination of the license of the principal broker with whom the
sales agent or associate broker is affiliated; or

(iii)  inactivation or termination of the registration of the
entity with which the licensee's principal broker is affiliated.

(d)  The registration of an entity is involuntarily inactivated
upon:

(i)  termination of the entity's affiliation with a principal
broker; or

(ii)  expiration, suspension, revocation, inactivation, or
termination of the license of the principal broker with whom the
entity is affiliated.

(e)  The license of a principal broker is involuntarily
inactivated upon termination of the licensee's affiliation with a
registered entity.

(f)  If the division or commission orders that a principal
broker's license is to be suspended or revoked:

(i)  the order shall state the effective date of the suspension
or revocation; and

(ii)  prior to the effective date, the entity shall:
(A)(I)  affiliate with a new principal broker; and
(II)  submit change forms through RELMS to affiliate each

licensee with the new principal broker; or
(B)(I)  provide written notice to each licensee affiliated

with the principal broker of the pending suspension or
revocation; and

(II)  comply with Subsection R162-2f-207(3)(c)(ii)(B).
(2)  Activation.
(a)  To activate a license, the holder of the inactive license

shall:
(i)  complete and submit a change card through RELMS

pursuant to Section R162-2f-207;
(ii)  submit proof of:
(A)  having been issued an active license at the time of last

renewal;
(B)  having completed, within the one-year period

preceding the date on which the licensee requests activation, 18
hours of continuing education, including nine hours of core
topics; or

(C)  having passed the licensing examination within the
six-month period prior to the date on which the licensee requests

activation;
(iii)(A)  if applying to activate a sales agent or associate

broker license, evidence affiliation with a principal broker; or
(B)  if applying to activate a principal broker license,

evidence affiliation with a registered entity; and
(iv)  pay a non-refundable activation fee.
(b)  A licensee who submits continuing education to

activate a license may not use the same continuing education to
renew the license at the time of the licensee's next renewal.

R162-2f-204.  License Renewal.
(1)  Renewal period and deadlines.
(a)  A license issued under these rules is valid for a period

of two years from the date of licensure.
(b)  By the 15th day of the month of expiration, an

applicant for renewal shall submit to the division proof of
having completed all continuing education required under this
Subsection (2)(b).

(c)  In order to renew on time without incurring a late fee:
(i)  an individual who is required to submit a renewal

application through the online RELMS system shall complete
the online process, including the completion and banking of
continuing education credits, by the license expiration date; and

(ii)  an individual whose circumstances require a "yes"
answer to a disclosure question on the renewal application shall
submit a paper renewal:

(A)  by the license expiration date, if that date falls on a
day when the division is open for business; or

(B)  on the next business day following the license
expiration date, if that date falls on a day when the division is
closed for business.

(2)  Qualification for renewal.
(a)  Character and competency.
(i)  An individual applying for a renewed license shall

evidence that the individual maintains character and competency
as required for initial licensure.

(ii)  An individual applying for a renewed license may not
have:

(A)  a felony conviction since the last date of licensure; or
(B)  a finding of fraud, misrepresentation, or deceit entered

against the applicant, related to activities requiring a real estate
license, by a court of competent jurisdiction or a government
agency since the last date of licensure, unless the finding was
explicitly considered by the division in a previous application.

(b)  Continuing education.
(i)  To renew at the end of the first renewal cycle, an

individual shall complete:
(A)  the 12-hour new sales agent course certified by the

division; and
(B)  an additional six non-duplicative hours of continuing

education:
(I)  certified by the division as either core or elective; or
(II)  acceptable to the division pursuant to this Subsection

(2)(b)(ii)(B).
(ii)  To renew at the end of a renewal cycle subsequent to

the first renewal, an individual shall:
(A)  complete 18 non-duplicative hours of continuing

education:
(I)  certified by the division;
(II)  including at least nine non-duplicative hours of core

curriculum; and
(III)  taken during the previous license period; or
(B)  apply to the division for a waiver of all or part of the

required continuing education hours by virtue of having
completed non-certified courses that:

(I)  were not required under Subsection R162-2f-
206c(1)(a) to be certified; and

(II)  meet the continuing education objectives listed in
Subsection R162-2f-206c(2)(f).
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(iii)(A)  Completed continuing education courses will be
credited to an individual when the hours are uploaded by the
course provider pursuant to Subsection R162-2f-401d(1)(k).

(B)  If a provider fails to upload course completion
information within the ten-day period specified in Subsection
R162-2f-401d(1)(k), an individual who attended the course may
obtain credit by:

(I)  filing a complaint against the provider; and
(II)  submitting the course completion certificate to the

division.
(c)  Principal broker. In addition to meeting the

requirements of this Subsection (2)(a) and (b), an individual
applying to renew a principal broker license shall certify that:

(i)  the business name under which the individual operates
is current and in good standing with the Division of
Corporations and Commercial Code; and

(ii)  the trust account maintained by the principal broker is
current and in compliance with Section R162-2f-403.

(3)  Renewal and reinstatement procedures.
(a)  To renew a license, an applicant shall, prior to the

expiration of the license:
(i)  submit the forms required by the division, including

proof of having completed continuing education pursuant to this
Subsection (2)(b); and

(ii)  pay a nonrefundable renewal fee.
(b)  To reinstate an expired license, an applicant shall,

according to deadlines set forth in Subsections 61-2f-204(2)(b) -
(d):

(i)  submit all forms required by the division, including
proof of having completed continuing education pursuant to
Subsection 61-2f-204(2); and

(ii)  pay a nonrefundable reinstatement fee.
(4)  Transition to online renewal. An individual licensee

shall submit an application for renewal through the online
RELMS system unless the individual's circumstances require a
"yes" answer in response to a disclosure question.

R162-2f-205.  Registration of Entity.
(1)  A principal broker may not conduct business through

an entity, including a branch office, dba, or separate property
management company, without first registering the entity with
the division.

(2)  Exemptions. The following locations may be used to
conduct real estate business without being registered as branch
offices:

(a)  a model home;
(b)  a project sales office; and
(c)  a facility established for twelve months or less as a

temporary site for marketing activity, such as an exhibit booth.
(3)  To register an entity with the division, a principal

broker shall:
(a)  evidence that the name of the entity is registered with

the Division of Corporations;
(b)  certify that the entity is affiliated with a principal

broker who:
(i)  is authorized to use the entity name; and
(ii)  will actively supervise the activities of all sales agents,

associate brokers, branch brokers, and unlicensed staff;
(c)  if registering a branch office, identify the branch broker

who will actively supervise all licensees and unlicensed staff
working from the branch office;

(d)  submit an application that includes:
(i)  the physical address of the entity;
(ii)  if the entity is a branch office, the name and license

number of the branch broker;
(iii)  the names of associate brokers and sales agents

assigned to the entity; and
(iv)  the location and account number of any real estate and

property management trust account(s) in which funds received

at the registered location will be deposited;
(e)  inform the division of:
(i)  the location and account number of any operating

account(s) used by the registered entity; and
(ii)  the location where brokerage records will be kept; and
(f)  pay a nonrefundable application fee.
(4)  Restrictions.
(a)(i)  The division shall not register an entity proposing to

use a business name that:
(A)  is likely to mislead the public into thinking that the

entity is not a real estate brokerage or property management
company;

(B)  closely resembles the name of another registered
entity; or

(C)  the division determines might otherwise be confusing
or misleading to the public.

(ii)  Approval by the division of an entity's business name
does not ensure or grant to the entity a legal right to use or
operate under that name.

(b)  A branch office shall operate under the same business
name as the principal brokerage.

(c)  An entity may not designate a post office box as its
business address, but may designate a post office box as a
mailing address.

(d)  All trust accounts and operating accounts used by a
registered entity shall be maintained in a bank or credit union
located in the state of Utah.

(5)  Registration not transferable.
(a)  A registered entity shall not transfer the registration to

any other person.
(b)  A registered entity shall not allow an unlicensed person

to use the entity's registration to perform work for which
licensure is required.

(c)  If a change in corporate structure of a registered entity
creates a separate and unique legal entity, that entity shall obtain
a unique registration, and shall not operate under an existing
registration.

(d)  The dissolution of a corporation, partnership, limited
liability company, association, or other entity registered with the
division terminates the registration.

R162-2f-206a.  Certification of Real Estate School.
(1)  Prior to offering real estate prelicensing or continuing

education, a school shall:
(a)  first, obtain division approval of the school name; and
(b)  second, certify the school with the division pursuant to

this Subsection (2).
(2)  To certify, a school applicant shall, at least 90 days

prior to teaching any course, prepare and supply the following
information to the division:

(a)  contact information, including:
(i)  name, phone number, email address, and address of the

physical facility;
(ii)  name, phone number, email address, and address of

each school director;
(iii)  name, phone number, email address, and address of

each school owner; and
(iv)  an e-mail address where correspondence will be

received by the school;
(b)  evidence that the school directors and owners meet the

character requirements outlined in Subsection R162-2f-201(1)
and the competency requirements outlined in Subsection R162-
2f-201(2);

(c)  evidence that the school name, as approved by the
division pursuant to this Subsection (1)(a), is registered with the
Division of Corporations and Commercial Code as a real estate
education provider;

(d)  school description, including:
(i)  type of school; and
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(ii)  description of the school's physical facilities;
(e)  list of courses to be offered, including the following:
(i)  a statement of whether each course is a prelicensing or

continuing education course; and
(ii)  as to a continuing education course, whether it is

designed to qualify as fulfilling all or part of the core curriculum
requirement for new agents;

(f)  list of the instructor(s), including any guest lecturer(s),
who will be teaching each course;

(g)  proof that each instructor is:
(i)  certified by the division;
(ii)  qualified as a guest lecturer by having:
(A)  requisite expertise in the field; and
(B)  approval from the division; or
(iii)  exempt from certification under Subsection R162-2f-

206d(4);
(h)  schedule of courses offered, including the days, times,

and locations of classes;
(i)  statement of attendance requirements as provided to

students;
(j)  refund policy as provided to students;
(k)  disclaimer as provided to students and as specified in

Subsection (3)(c);
(l)  criminal history disclosure statement as provided to

students and as specified in Subsection (3)(d);
(m)  disclosure, as specified in Subsection (3)(e), of any

possibility of obtaining an education waiver;
(n)  course completion policy, as provided to students,

describing the length of time allowed for completion and
detailed requirements; and

(o)  any other information the division requires.
(3)  Minimum standards.
(a)  The course schedule may not provide or allow for more

than eight credit hours per student per day.
(b)  The attendance statement shall require that each

student attend at least 90% of the scheduled class periods,
excluding breaks.

(c)  The disclaimer shall adhere to the following
requirements:

(i)  be typed in all capital letters at least 1/4 inch high; and
(ii)  state the following language:  "Any student attending

(school name) is under no obligation to affiliate with any of the
real estate brokerages that may be soliciting for licensees at this
school."

(d)  The criminal history disclosure statement shall:
(i)  be provided to each student prior to the school

accepting payment; and
(ii)  clearly inform the student that upon application with

the division, the student will be required to:
(A)  accurately disclose the student's criminal history

according to the licensing questionnaire provided by the
division;

(B)  submit fingerprint cards to the division and consent to
a criminal background check; and

(C)  provide to the division complete court documentation
relative to any criminal proceeding that the applicant is required
to disclose;

(iii)  clearly inform the student that the division will
consider the applicant's criminal history pursuant to Subsection
61-2f-204(1)(e) and Subsection R162-2f-201(1) in making a
decision on the application; and

(iv)  include a section for the student's attestation that the
student has read and understood the disclosure.

(e)  The education waiver disclosure shall adhere to the
following requirements:

(i)  disclose to students the requirements for obtaining an
education waiver while they are still eligible for a full refund;

(ii)  be typed in all capital letters at least 1/4 inch high;
(iii)  inform the students that the division grants education

waivers for qualified individuals; and
(iv)  state the following language:  "A student accepted or

enrolled for education hours cannot later reduce those hours by
applying for an education waiver.  An education waiver must be
obtained before a student enrolls and is accepted by a school for
education hours."

(f)  Within 15 days after the occurrence of any material
change in the information outlined in this Subsection (2)(a), the
school shall provide, to the division's education staff, written
notice of the change.

(4)(a)  A school certification expires 24 months from the
date of issuance and must be renewed before the expiration date
in order to remain active.

(b)  To renew a school certification, an applicant shall:
(i)  complete a renewal application as provided by the

division; and
(ii)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired school certification within 30

days following the expiration date, a person shall:
(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired school certification after 30

days and within six months following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated.  To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (4) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-206b.  Certification Prelicensing Course.
(1)  To certify a prelicensing course for traditional

education, a person shall, no later than 30 days prior to the date
on which the course is proposed to begin, provide the following
to the division:

(a)  comprehensive course outline including:
(i)  description of the course, including a statement of

whether the course is designed for:
(A)  sales agents; or
(B)  brokers;
(ii)  number of class periods spent on each subject area;
(iii)  minimum of three to five learning objectives for every

three hours of class time; and
(iv)  reference to the course outline approved by the

commission for each topic;
(b)  number of quizzes and examinations;
(c)  grading system, including methods of testing and

standards of grading;
(d)(i)  a copy of at least two final examinations to be used

in the course;
(ii)  the answer key(s) used to determine if a student has

passed the exam; and
(iii)  an explanation of procedure if the student fails the

final examination and thereby fails the course; and
(e)  a list of the titles, authors and publishers of all required

textbooks.
(2)  To certify a prelicensing course for distance education,

a person shall, no later than 60 days prior to the date on which
the course is proposed to begin, provide the following to the
division:

(a)  all items listed in this Subsection (1);
(b)  description of each method of course delivery;
(c)  description of any media to be used;
(d)  course access for the division using the same delivery

methods and media that will be provided to the students;
(e)  description of specific and regularly scheduled
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interactive events included in the course and appropriate to the
delivery method that will contribute to the students' achievement
of the stated learning objectives;

(f)  description of how the students' achievement of the
stated learning objectives will be measured at regular intervals;

(g)  description of how and when certified prelicensing
instructors will be available to answer student questions;

(h)  attestation from the school director of the availability
and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims;
and

(i)  a description of the complaint process to resolve
student grievances.

(3)  Minimum standards. A prelicensing course shall:
(a)  address each topic required by the course outline as

approved by the commission;
(b)  meet the minimum hourly requirement as established

by Subsection 61-2f-203(1)(d)(i) and these rules;
(c)  limit the credit that students may earn to no more than

eight credit hours per day;
(d)  be taught in an appropriate classroom facility unless

approved for distance education;
(e)  allow a maximum of 10% of the required class time for

testing, including:
(i)  practice tests; and
(ii)  a final examination;
(f)  use only texts, workbooks, and supplemental materials

that are appropriate and current in their application to the
required course outline; and

(g)  reflect the current statutes and rules of the division.
(4)  A prelicensing course certification expires at the same

time as the school certification and is renewed automatically
when the school certification is renewed.

R162-2f-206c.  Certification of Continuing Education
Course.

(1)(a)  The division may not award continuing education
credit for a course that is advertised in Utah to real estate
licensees unless the course is certified prior to its being taught.

(b)  A licensee who completes a course that is not required
to be certified pursuant to this Subsection (1)(a), and who
believes that the course satisfies the objectives of continuing
education pursuant to this Subsection (2)(f), may apply to the
division for an award of continuing education credit after
successfully completing the course.

(2)  To certify a continuing education course for traditional
education, a person shall, no later than 30 days prior to the date
on which the course is proposed to begin, provide the following
to the division:

(a)  name and contact information of the course provider;
(b)  name and contact information of the entity through

which the course will be provided;
(c)  description of the physical facility where the course

will be taught;
(d)  course title;
(e)  number of credit hours;
(f)  statement defining how the course will meet the

objectives of continuing education by increasing the
participant's:

(i)  knowledge;
(ii)  professionalism; and
(iii)  ability to protect and serve the public;
(g)  course outline including a description of the subject

matter covered in each 15-minute segment;
(h)  a minimum of three learning objectives for every three

hours of class time;
(i)  name and certification number of each certified

instructor who will teach the course;
(j)  copies of all materials to be distributed to participants;

(k)  signed statement in which the course provider and
instructor(s):

(i)  agree not to market personal sales products;
(ii)  allow the division or its representative to audit the

course on an unannounced basis; and
(iii)  agree to upload, within ten business days after the end

of a course offering, to the database specified by the division,
the following:

(A)  course name;
(B)  course certificate number assigned by the division;
(C)  date(s) the course was taught;
(D)  number of credit hours; and
(E)  names and license numbers of all students receiving

continuing education credit;
(l)  procedure for pre-registration;
(m)  tuition or registration fee;
(n)  cancellation and refund policy;
(o)  procedure for taking and maintaining control of

attendance during class time;
(p)  sample of the completion certificate;
(q)  nonrefundable fee for certification as required by the

division; and
(r)  any other information the division requires.
(3)  To certify a continuing education course for distance

education, a person shall:
(a)  comply with this Subsection (2);
(b)  submit to the division a complete description of all

course delivery methods and all media to be used;
(c)  provide course access for the division using the same

delivery methods and media that will be provided to the
students;

(d)  describe specific frequent and periodic interactive
events included in the course and appropriate to the delivery
method that will contribute to the students' achievement of the
stated learning objectives and encourage student participation;

(e)  describe how and when certified instructors will be
available to answer student questions; and

(f)  provide an attestation from the sponsor of the
availability and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims.

(4)  Minimum standards.
(a)  Except for distance education courses, all courses shall

be taught in an appropriate classroom facility and not in a
private residence.

(b)  The minimum length of a course shall be one credit
hour.

(c)  Except for online courses, the procedure for taking
attendance shall be more extensive than having the student sign
a class roll.

(d)  The completion certificate shall allow for entry of the
following information:

(i)  licensee's name;
(ii)  type of license;
(iii)  license number;
(iv)  date of course;
(v)  name of the course provider;
(vi)  course title;
(vii)  number of credit hours awarded;
(viii)  course certification number;
(ix)  course certification expiration date;
(x)  signature of the course sponsor; and
(xi)  signature of the licensee.
(5)  Certification procedures.
(a)  Upon receipt of a complete application for certification

of a continuing education course, the division shall, at its own
discretion, determine whether a course qualifies for certification.

(b)  Upon determining that a course qualifies for
certification, the division shall determine whether the content
satisfies core or elective requirements.
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(c)  Core topics include the following:
(i)  state approved forms and contracts;
(ii)  other industry used forms or contracts;
(iii)  ethics;
(iv)  agency;
(v)  short sales or sales of bank-owned property;
(vi)  environmental hazards;
(vii)  property management;
(viii)  prevention of real estate and mortgage fraud;
(ix)  federal and state real estate laws;
(x)  division administrative rules; and
(xi)  broker trust accounts;
(d)  If a course regarding an industry used form or contract

is approved by the division as a core course, the provider of the
course shall:

(i)  obtain authorization to use the form(s) or contract(s)
taught in the course;

(ii)  obtain permission for licensees to subsequently use the
form(s) or contract(s) taught in the course; and

(iii)  if applicable, arrange for the owner of each form or
contract to make it available to licensees for a reasonable fee.

(e)  Elective topics include the following:
(i)  real estate financing, including mortgages and other

financing techniques;
(ii)  real estate investments;
(iii)  real estate market measures and evaluation;
(iv)  real estate appraising;
(v)  market analysis;
(vi)  measurement of homes or buildings;
(vii)  accounting and taxation as applied to real property;
(viii)  estate building and portfolio management for clients;
(ix)  settlement statements;
(x)  real estate mathematics;
(xi)  real estate law;
(xii)  contract law;
(xiii)  agency and subagency;
(xiv)  real estate securities and syndications;
(xv)  regulation and management of timeshares,

condominiums, and cooperatives;
(xvi)  resort and recreational properties;
(xvii)  farm and ranch properties;
(xviii)  real property exchanging;
(xix)  legislative issues that influence real estate practice;
(xx)  real estate license law;
(xxi)  division administrative rules;
(xxii)  land development;
(xxiii)  land use;
(xxiv)  planning and zoning;
(xxv)  construction;
(xxvi)  energy conservation in buildings;
(xxvii)  water rights;
(xxviii)  landlord/tenant relationships;
(xxix)  property disclosure forms;
(xxx)  Americans with Disabilities Act;
(xxxi)  fair housing;
(xxxii)  affirmative marketing;
(xxxiii)  commercial real estate;
(xxxiv)  tenancy in common;
(xxxv)  professional development;
(xxxvi)  business success;
(xxxvii)  customer relation skills;
(xxxviii)  sales promotion, including:
(A)  salesmanship;
(B)  negotiation;
(C)  sales psychology;
(D)  marketing techniques related to real estate knowledge;
(E)  servicing clients; and
(F)  communication skills;
(xxxix)  personal and property protection for licensees and

their clients;
(xl)  any topic that focuses on real estate concepts,

principles, or industry practices or procedures, if the topic
enhances licensee professional skills and thereby advances
public protection and safety;

(xli)  any other topic that directly relates to the real estate
brokerage practice and directly contributes to the objective of
continuing education; and

(xlii)  technology courses that utilize the majority of the
time instructing students how the technology:

(A)  directly benefits the consumer; or
(B)  enables the licensee to be more proficient in

performing the licensee's agency responsibilities.
(f)  Unacceptable topics include the following:
(i)  offerings in mechanical office and business skills,

including:
(A)  typing;
(B)  speed reading;
(C)  memory improvement;
(D)  language report writing;
(E)  advertising; and
(F)  technology courses with a principal focus on

technology operation, software design, or software use;
(ii)  physical well-being, including:
(A)  personal motivation;
(B)  stress management; and
(C)  dress-for-success;
(iii)  meetings held in conjunction with the general

business of the licensee and the licensee's broker, employer, or
trade organization, including:

(A)  sales meetings;
(B)  in-house staff meetings or training meetings; and
(C)  member orientations for professional organizations;
(iv)  courses in wealth creation or retirement planning for

licensees; and
(v)  courses that are specifically designed for exam

preparation.
(g)  If an application for certification of a continuing

education course is denied by the division, the person making
application may appeal to the commission.

(6)(a)  A continuing education course certification expires
24 months from the date of issuance and must be renewed
before the expiration date in order to remain active.

(b)  To renew a continuing education course certification,
an applicant shall:

(i)  complete a renewal application as provided by the
division; and

(ii)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired continuing education course

certification within 30 days following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired continuing education course

certification after 30 days and within six months following the
expiration date, a person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (6) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-206d.  Certification of Prelicensing Course
Instructor.

(1)  An instructor shall certify with the division prior to
teaching a prelicensing course.
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(2)  To certify, an applicant shall provide, within the 30-
day period prior to the date on which the applicant proposes to
begin instruction:

(a)  evidence that the applicant meets the character
requirements of Subsection R162-2f-201(1) and the competency
requirements of Subsection R162-2f-201(2);

(b)  evidence of having graduated from high school or
achieved an equivalent education;

(c)  evidence that the applicant understands the real estate
industry through:

(i)  a minimum of five years of full-time experience as a
real estate licensee;

(ii)  post-graduate education related to the course subject;
or

(iii)  demonstrated expertise on the subject proposed to be
taught;

(d)  evidence of ability to teach through:
(i)  a minimum of 12 months of full-time teaching

experience;
(ii)  part-time teaching experience equivalent to 12 months

of full-time teaching experience; or
(iii)  attendance at a division instructor development

workshop totaling at least two days in length;
(e)  evidence of having passed an examination:
(i)  designed to test the knowledge of the subject matter

proposed to be taught;
(ii)  with a score of 80% or more correct responses, and;
(iii)  within the six-month period preceding the date of

application;
(f)  name and certification number of the certified

prelicensing school for which the applicant will work;
(g)  a signed statement agreeing to allow the instructor's

courses to be randomly audited on an unannounced basis by the
division or its representative;

(h)  a signed statement agreeing not to market personal
sales products;

(i)  any other information the division requires;
(j)  an application fee; and
(k)  course-specific requirements as follows:
(i)  sales agent prelicensing course: evidence of being a

licensed sales agent or broker; and
(ii)  broker prelicensing course: evidence of being a

licensed associate broker, branch broker, or principal broker.
(3)  An applicant may certify to teach a subcourse of the

broker prelicensing course by meeting the following
requirements:

(a)  Brokerage Management. An applicant shall:
(i)  hold a current real estate broker license;
(ii)  possess at least two years practical experience as an

active real estate principal broker; and
(iii)(A)  have experience managing a real estate office; or
(B)  hold a certified residential broker or equivalent

professional designation in real estate brokerage management.
(b)  Advanced Real Estate Law. An applicant shall:
(i)  hold a current real estate broker license;
(ii)  evidence current membership in the Utah State Bar; or
(iii)(A)  have graduated from an American Bar Association

accredited law school; and
(B)  have at least two years real estate law experience.
(c)  Advanced Appraisal. An applicant shall hold:
(i)  a current real estate broker license, or
(ii)  a current appraiser license or certification from the

division.
(d)  Advanced Finance. An applicant shall:
(i)  evidence at least two years practical experience in real

estate finance; and
(ii)(A)  hold a current real estate broker license;
(B)  evidence having been associated with a lending

institution as a loan officer; or

(C)  hold a degree in finance.
(e)  Advanced Property Management. An applicant shall

hold a current real estate license and:
(i)  evidence at least two years full-time experience as a

property manager; or
(ii)  hold a certified property manager or equivalent

professional designation.
(4)  A college or university may use any faculty member to

teach an approved course provided the instructor demonstrates
to the satisfaction of the division academic training or
experience qualifying the faculty member to teach the course.

(5)(a)  A prelicensing instructor certification expires 24
months from the date of issuance and must be renewed before
the expiration date in order to remain active.

(b)  To renew a prelicensing course instructor certification,
an individual shall:

(i)  submit all forms required by the division;
(ii)  evidence having taught, within the two-year period

prior to the date of application, a certified real estate course;
(iii)  evidence having attended, within the two-year period

prior to the date of application, an instructor development
workshop sponsored by the division; and

(iv)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired prelicensing course instructor

certification within 30 days following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired prelicensing course instructor

certification after 30 days and within six months following the
expiration date, a person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (5) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-206e.  Certification of Continuing Education Course
Instructor.

(1)  An instructor shall certify with the division before
teaching a continuing education course.

(2)  To certify, an applicant shall, within the 30-day period
prior to the date on which the applicant proposes to begin
instruction, provide the following:

(a)  name and contact information of the applicant;
(b)  evidence that the applicant meets the character

requirements of Subsection R162-2f-201(1) and the competency
requirements of Subsection R162-2f-201(2);

(c)  evidence of having graduated from high school or
achieved an equivalent education;

(d)  evidence that the applicant understands the subject
matter to be taught through:

(i)  a minimum of two years of full-time experience as a
real estate licensee;

(ii)  college-level education related to the course subject;
or

(iii)  demonstrated expertise on the subject proposed to be
taught;

(e)  evidence of ability to teach through:
(i)  a minimum of 12 months of full-time teaching

experience; or
(ii)  part-time teaching experience equivalent to 12 months

of full-time teaching experience;
(f)  a signed statement agreeing to allow the instructor's

courses to be randomly audited on an unannounced basis by the
division or its representative;
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(g)  a signed statement agreeing not to market personal
sales products;

(h)  any other information the division requires; and
(i)  a nonrefundable application fee.
(3)(a)  A continuing education course instructor

certification expires 24 months from the date of issuance and
must be renewed before the expiration date in order to remain
active.

(b)  To renew a continuing education course instructor
certification, a person shall:

(i)  submit all forms required by the division;
(ii)(A)  evidence having taught, within the previous

renewal period, a minimum of 12 continuing education credit
hours; or

(B)  submit written explanation outlining:
(I)  the reason for not having taught a minimum of 12

continuing education credit hours; and
(II)  documentation to the division that the applicant

maintains satisfactory expertise in the subject area proposed to
be taught; and

(iii)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired continuing education instructor

certification within 30 days following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired continuing education instructor

certification after 30 days and within six months following the
expiration date, a person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (3) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-207.  Reporting a Change of Information.
(1)  Individual notification requirements.
(a)  An individual licensed as a sales agent, associate

broker, or principal broker shall report the following to the
division:

(i)  change in licensee's name; and
(ii)  change in licensee's business, home, e-mail, or mailing

address.
(b)  In addition to complying with this Subsection (1)(a):
(i)  an individual licensed as a sales agent or associate

broker shall report to the division a change in affiliation with a
principal broker; and

(ii)  an individual licensed as a principal broker shall report
to the division:

(A)  termination of a sales agent, associate broker, or
branch broker, if the change is not reported pursuant to this
Subsection (1)(b)(i);

(B)  change in assignment of branch broker; and
(C)  termination of the principal broker's affiliation with an

entity.
(2)  Entity notification requirements. A registered entity

shall report the following to the division:
(a)  change in entity's name;
(b)  change in entity's affiliation with a principal broker;
(c)  change in corporate structure;
(d)  dissolution of corporation; and
(e)  change of location where brokerage records are kept.
(3)  Notification procedures.
(a)  Name. To report a change in name, a person shall

submit to the division a paper change form and:
(i)  if the person is an individual, attach to it official

documentation such as a:
(A)  marriage certificate;
(B)  divorce decree;
(C)  court order; or
(D)  driver license; and
(ii)  if the person is an entity:
(A)  obtain prior approval from the division of the new

entity name; and
(B)  attach to the change form proof that the new name as

approved by the division pursuant to this Subsection
(3)(a)(ii)(A) is registered with, and approved by, the Division of
Corporations.

(b)  Address. To report a change in address, a person shall
enter the change into RELMS.

(c)  Affiliation.
(i)  To terminate an affiliation between an individual and

a principal broker, a person shall submit a change form through
RELMS to inactivate or transfer the individual's license; and

(A)(I)  obtain the electronic affirmation of the other party
to the terminated affiliation; or

(II)  comply with this Subsection (4); and
(B)  if a sales agent, associate broker, or branch broker

simultaneously establishes an affiliation with a new principal
broker, obtain the electronic affirmation of the new principal
broker on a change form.

(ii)  To terminate an affiliation between a principal broker
and an entity:

(A)  the principal broker shall submit a paper change form
to the division to inactivate or transfer the principal broker's
license; and

(B)  if the entity does not simultaneously affiliate with a
new principal broker, the entity shall:

(I)  cease operations;
(II)  submit to the division a paper company/branch change

form to inactivate the entity registration;
(III)  submit change forms through RELMS to inactivate

the license of any licensee affiliated with the entity;
(IV)  advise the division as to the location where records

will be stored;
(V)  notify each listing and management client that the

entity is no longer in business and that the client may enter into
a new listing or management agreement with a different
brokerage;

(VI)  notify each party and cooperating broker to any
existing contracts; and

(VII)  retain money held in trust under the control of a
signer on the trust account, or an administrator or executor, until
all parties to each transaction agree in writing to the disposition
or until a court of competent jurisdiction issues an order relative
to the disposition.

(iii)  Branch broker. To change an assignment of branch
broker, a principal broker shall submit a paper change form to
the division.

(d)  Corporate structure.
(i)  To report a change in corporate structure of a registered

entity, the affiliated principal broker shall:
(A)  if the change does not involve a new business license,

or a new registration with the Utah Division of Corporations
and Commercial Code, submit a letter to the division, fully
explaining the change; and

(B)  if the change involves a new business license or a new
registration with the Utah Division of Corporations and
Commercial Code for a purpose other than a company name
change, obtain a new registration.

(ii)  To report the dissolution of an entity registered with
the division, a person shall comply with this Subsection
(3)(c)(ii)(B).

(e)  Brokerage records.  To report a change in the location
where brokerage records are kept, the principal broker of the
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registered entity shall submit to the division a letter on
brokerage letterhead.

(4)  Unavailability of individual. If an individual is
unavailable to sign or electronically affirm a change form, the
person responsible to report the change may do so by:

(a)  sending a letter by certified mail to the last known
address of the individual to notify that individual of the change;
and

(b)  as applicable:
(i)  entering the certified mail reference number into the

appropriate field on the electronic change form; or
(ii)  providing to the division a copy of the certified mail

receipt.
(5)  Fees. The division may require a notification submitted

pursuant to this subsection to be accompanied by a
nonrefundable change fee.

(6)  Deadlines.
(a)  A change in affiliation shall be reported to the division

before the change is made.
(b)  A change in branch manager shall be reported to the

division at the time the change is made.
(c)  Any other change shall be reported to the division

within ten business days of the change taking effect.
(d)  As to a change that requires submission of a paper

form or document, if the deadline specified in this Section
R162-2f-207 falls on a day when the division is closed for
business, the deadline shall be extended to the next business
day.

(7)  Effective date. A change reported in compliance with
this Section R162-2f-207 becomes effective with the division
the day on which the properly executed change form is received
by the division.

R162-2f-307.  Undivided Fractionalized Long-Term Estate.
(1)  A real estate licensee who markets an undivided

fractionalized long-term estate shall:
(a)  obtain from the sponsor written disclosures pursuant to

this Subsection (2) regarding the sponsor and each affiliate; and
(b)  provide the disclosures to purchasers prior to closing

so as to allow adequate review by the purchaser.
(2)  Required disclosures.
(a)  Disclosure as to the sponsor and the sponsor's affiliates,

including the following:
(i)  current certified financial statements;
(ii)  current credit reports;
(iii)  information concerning any bankruptcies or civil

lawsuits;
(iv)  proposed use of purchaser proceeds;
(v)(A)  if applicable, financial statements of the master

lease tenant, audited according to generally accepted accounting
principles; and

(B)  if the master lease tenant is an entity formed for the
sole purpose of acting as the master lease tenant, audited
financial statements of the owners of that entity;

(vi)  statement as to whether the sponsor is an affiliate of a
master lease tenant; and

(vii)  statement as to whether any affiliate of the sponsor is:
(A)  a third-party service provider; or
(B)  a master lease tenant.
(b)  Disclosure as to the real property in which the

undivided fractionalized long-term estate is offered, including
the following:

(i)  material information concerning any leases or subleases
affecting the real property;

(ii)  material information concerning any environmental
issues affecting the real property;

(iii)  a preliminary title report on the real property;
(iv)  if available, financial statements on any tenants for the

life of the entity or the last five years, whichever is shorter;

(v)  if applicable, rent rolls and operating history;
(vi)  if applicable, loan documents;
(vii)(A)  a tenants in common agreement; or
(B)  any agreement that forms the substance of the

undivided fractionalized long-term estate, including definition
of the undivided fractionalized interest;

(viii)  third party reports acquired by the sponsor;
(ix)  a narrative appraisal report that:
(A)  is effective no more than six months prior to the date

the offer of sale is made; and
(B)  includes, at a minimum:
(I)  pictures;
(II)  type of construction;
(III)  age of building; and
(IV)  site information such as improvements, parking, cross

easements, site and location maps;
(x)  material information concerning the market conditions

for the property class; and
(xi)  material information concerning the demographics of

the general market area.
(c)  Disclosure as to the asset managers and the property

managers of the real property in which the undivided
fractionalized long-term estate is offered, including the
following:

(i)  contact information for any existing or recommended
asset managers and property managers;

(ii)  description of any relationship between:
(A)  the asset managers and the sponsor; and
(B)  the property managers and the sponsor; and
(iii)  copies of any existing:
(A)  asset management agreements; and
(B)  property management agreements.
(d)  Disclosure as to potential tax consequences, including

the following:
(i)  a statement that there might be tax consequences for a

failure to close on the purchase;
(ii)  a statement that there might be risks involved in the

purchase; and
(iii)  a statement advising purchasers to consult with tax

advisors and other professionals for advice concerning these
matters.

(3)  The division and commission shall consider any
offering of a fractionalized undivided long-term estate in real
property that complies with the Securities and Exchange
Commission Regulation D, Rule 506, 17 C.F.R. Sec. 203.506
to be in compliance with these rules.

R162-2f-401a.  Affirmative Duties Required of All Licensed
Individuals.

An individual licensee shall:
(1)  uphold the following fiduciary duties in the course of

representing a principal:
(a)  loyalty, which obligates the agent to place the best

interests of the principal above all other interests, including the
agent's own;

(b)  obedience, which obligates the agent to obey all lawful
instructions from the principal;

(c)  full disclosure, which obligates the agent to inform the
principal of any material fact the agent learns about:

(i)  the other party; or
(ii)  the transaction;
(d)  confidentiality, which prohibits the agent from

disclosing, without permission, any information given to the
agent by the principal that would likely weaken the principal's
bargaining position if it were known, but excepting any known
material fact concerning:

(i)  a defect in the property; or
(ii)  the client's ability to perform on the contract;
(e)  reasonable care and diligence;
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(f)  holding safe and accounting for all money or property
entrusted to the agent; and

(g)  any additional duties created by the agency agreement;
(2)  for the purpose of defining the scope of the individual's

agency, execute a written agency agreement between the
individual and the individual's principal, including:

(a)  seller(s) the individual represents;
(b)  buyer(s) the individual represents;
(c)  buyer(s) and seller(s) the individual represents as a

limited agent in the same transaction pursuant to this Subsection
(4);

(d)  the owner of a property for which the individual will
provide property management services; and

(e)  a tenant whom the individual represents;
(3)  in order to represent both principals in a transaction as

a limited agent, obtain informed consent by:
(a)  clearly explaining in writing to both parties:
(i)  that each is entitled to be represented by a separate

agent;
(ii)  the type(s) of information that will be held

confidential;
(iii)  the type(s) of information that will be disclosed; and
(iv)  the circumstances under which the withholding of

information would constitute a material misrepresentation
regarding the property or regarding the abilities of the parties to
fulfill their obligations;

(b)  obtaining a written acknowledgment from each party
affirming that the party waives the right to:

(i)  undivided loyalty;
(ii)  absolute confidentiality; and
(iii)  full disclosure from the licensee; and
(c)  obtaining a written acknowledgment from each party

affirming that the party understands that the licensee will act in
a neutral capacity to advance the interests of each party;

(4)  when acting under a limited agency agreement:
(a)  act as a neutral third party; and
(b)  uphold the following fiduciary duties to both parties:
(i)  obedience, which obligates the limited agent to obey all

lawful instructions from the parties, consistent with the agent's
duty of neutrality;

(ii)  reasonable care and diligence;
(iii)  holding safe all money or property entrusted to the

limited agent; and
(iv)  any additional duties created by the agency agreement;
(5)  prior to executing a binding agreement, disclose in

writing to clients, agents for other parties, and unrepresented
parties:

(a)  the licensee's position as a principal in any transaction
where the licensee operates either directly or indirectly to buy,
sell, lease, or rent real property;

(b)  the fact that the licensee holds a license with the
division, whether the license status is active or inactive, in any
circumstance where the licensee is a principal in an agreement
to buy, sell, lease, or rent real property;

(c)  the licensee's agency relationship(s);
(d)(i)  the existence or possible existence of a due-on-sale

clause in an underlying encumbrance on real property; and
(ii)  the potential consequences of selling or purchasing a

property without obtaining the authorization of the holder of an
underlying encumbrance;

(6)  in order to offer any property for sale or lease, make
reasonable efforts to verify the accuracy and content of the
information and data to be used in the marketing of the property;

(7)  in order to offer a residential property for sale, disclose
the source on which the licensee relies for any square footage
data that will be used in the marketing of the property:

(a)  in the written agreement, executed with the seller,
through which the licensee acquires the right to offer the
property for sale; and

(b)  in a written disclosure provided to the buyer, at the
licensee's direction, at or before the deadline for the seller's
disclosure per the contract for sale;

(8)  upon initial contact with another agent in a transaction,
disclose the agency relationship between the licensee and the
client;

(9)  when executing a binding agreement in a sales
transaction, confirm the prior agency disclosure:

(a)  in the currently approved Real Estate Purchase
Contract; or

(b)  in a separate provision with substantially similar
language incorporated in or attached to the binding agreement;

(10)  when executing a lease or rental agreement, confirm
the prior agency disclosure by:

(a)  incorporating it into the agreement; or
(b)  attaching it as a separate document;
(11)  when offering an inducement to a buyer who will not

pay a real estate commission in a transaction:
(a)  obtain authorization from the licensee's principal

broker to offer the inducement;
(b)  comply with all underwriting guidelines that apply to

the loan for which the borrower has applied; and
(c)  provide notice of the inducement, using any method or

form, to:
(i)  the principal broker of the seller's agent, if the seller

paying a commission is represented; or
(ii)  the seller, if the seller paying a commission is not

represented;
(12)  if the licensee desires to act as a sub-agent for the

purpose of showing property owned by a seller who is under
contract with another brokerage, prior to showing the seller's
property:

(a)  notify the listing brokerage that sub-agency is
requested; and

(b)  enter into a written agreement with the listing
brokerage with which the seller has contracted:

(i)  consenting to the sub-agency; and
(ii)  defining the scope of the agency;
(c)  obtain from the listing brokerage all available

information about the property; and
(d)  uphold the same fiduciary duties outlined in this

Subsection (1);
(13)  provide copies of a lease or purchase agreement,

properly signed by all parties, to the party for whom the licensee
acts as an agent;

(14)(a)  in identifying the seller's brokerage in paragraph 5
of the approved Real Estate Purchase Contract, use:

(i)  the principal broker's individual name; or
(ii)  the principal broker's brokerage name; and
(b)  personally fulfill the licensee's agency relationship

with the client, notwithstanding the information used to
complete paragraph 5;

(15)  timely inform the licensee's principal broker or
branch broker of real estate transactions in which:

(a)  the licensee is involved as agent or principal;
(b)  the licensee has received funds on behalf of the

principal broker; or
(c)  an offer has been written;
(16)(a)  disclose in writing to all parties to a transaction

any compensation in addition to any real estate commission that
will be received in connection with a real estate transaction; and

(b)  ensure that any such compensation is paid to the
licensee's principal broker;

(17)(a)  in negotiating and closing a transaction involving
a property for which a certificate of occupancy has been issued,
use:

(i)(A)  the standard forms approved by the commission and
identified in Section R162-2f-401f;

(B)  standard supplementary clauses approved by the
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commission; and
(C)  as necessary, other standard forms including settlement

statements, warranty deeds, and quit claim deeds;
(ii)  forms prepared by an attorney for a party to the

transaction, if:
(A)  a party to the transaction requests the use of the

attorney-drafted forms; and
(B)  the licensee first verifies that the forms have in fact

been drafted by the party's attorney; or
(iii)  if no state-approved form exists to serve a specific

need, any form prepared by an attorney, regardless of whether
the attorney is employed for the purpose by:

(A)  the principal; or
(B)  an entity in the business of selling blank legal forms;

and
(b)  in presenting an offer on a property for which a

certificate of occupancy has not been issued, use:
(i)  the state-approved Real Estate Purchase Contract for

Residential Construction; or
(ii)  a contract that complies with Section 61-2f-306(2)(b)-

(c).
(18)  use an approved addendum form to make a

counteroffer or any other modification to a contract;
(19)  in order to sign or initial a document on behalf of a

principal:
(a)  obtain prior written authorization in the form of a

power of attorney duly executed by the principal;
(b)  retain in the file for the transaction a copy of said

power of attorney;
(c)  attach said power of attorney to any document signed

or initialed by the individual on behalf of the principal;
(d)  sign as follows: "(Principal's Name) by (Licensee's

Name), Attorney-in-Fact;" and
(e)  initial as follows: "(Principal's Initials) by (Licensee's

Name), Attorney-in-Fact for (Principal's Name);"
(20)  if employing an unlicensed individual to provide

assistance in connection with real estate transactions, adhere to
the provisions of Section R162-2f-401g;

(21)  strictly adhere to advertising restrictions as outlined
in Section R162-2f-401h;

(22)  as to a guaranteed sales agreement, provide full
disclosure regarding the guarantee by executing a written
contract that contains:

(a)  the conditions and other terms under which the
property is guaranteed to be sold or purchased;

(b)  the charges or other costs for the service or plan;
(c)  the price for which the property will be sold or

purchased; and
(d)  the approximate net proceeds the seller may reasonably

expect to receive;
(23)  immediately deliver money received in a real estate

transaction to the principal broker for deposit; and
(24)  as contemplated by Subsection 61-2f-401(18), when

notified by the division that information or documents are
required for investigation purposes, respond with the required
information or documents in full and within ten business days.

R162-2f-401b.  Prohibited Conduct As Applicable to All
Licensed Individuals.

An individual licensee may not:
(1)  engage in any of the practices described in Section 61-

2f-401 et seq., whether acting as agent or on the licensee's own
account, in a manner that:

(a)  fails to conform with accepted standards of the real
estate sales, leasing, or management industries;

(b)  could jeopardize the public health, safety, or welfare;
or

(c)  violates any provision of Title 61, Chapter 2f et seq. or
the rules of this chapter;

(2)  require parties to acknowledge receipt of a final copy
of any document prepared by the licensee prior to all parties
signing a contract evidencing agreement to the terms thereof;

(3)  make a misrepresentation to the division:
(a)  in an application for license renewal; or
(b)  in an investigation.
(4)(a)  propose, prepare, or cause to be prepared a

document, agreement, settlement statement, or other device that
the licensee knows or should know does not reflect the true
terms of the transaction; or

(b)  knowingly participate in a transaction in which such a
false device is used;

(5)  participate in a transaction in which a buyer enters into
an agreement that:

(a)  is not disclosed to the lender; and
(b)  if disclosed, might have a material effect on the terms

or the granting of the loan;
(6)  use or propose the use of a double contract;
(7)  place a sign on real property without the written

consent of the property owner;
(8)  take a net listing;
(9)  sell listed properties other than through the listing

broker;
(10)  subject a principal to paying a double commission

without the principal's informed consent;
(11)  enter or attempt to enter into a concurrent agency

representation when the licensee knows or should know that the
principal has an existing agency representation agreement with
another licensee;

(12)  pay a finder's fee or give any valuable consideration
to an unlicensed person or entity for referring a prospect, except
that:

(a)  a licensee may give a gift valued at $150 or less to an
individual in appreciation for an unsolicited referral of a
prospect that results in a real estate transaction; and

(b)  as to a property management transaction, a licensee
may compensate an unlicensed employee or current tenant up to
$200 per lease for assistance in retaining an existing tenant or
securing a new tenant;

(13)  accept a referral fee from:
(a)  a lender; or
(b)  a mortgage broker;
(14)  act as a real estate agent or broker in the same

transaction in which the licensee also acts as a:
(a)  mortgage loan originator, associate lending manager,

or principal lending manager;
(b)  appraiser or appraiser trainee;
(c)  escrow agent; or
(d)  provider of title services;
(15)  act or attempt to act as a limited agent in any

transaction in which:
(a)  the licensee is a principal in the transaction; or
(b)  any entity in which the licensee is an officer, director,

partner, member, employee, or stockholder is a principal in the
transaction;

(16)  make a counteroffer by striking out, whiting out,
substituting new language, or otherwise altering:

(a)  the boilerplate provisions of the Real Estate Purchase
Contract; or

(b)  language that has been inserted to complete the blanks
of the Real Estate Purchase Contract;

(17)  advertise or offer to sell or lease property without the
written consent of:

(a)  the owner of the property; and
(b)  if the property is currently listed, the listing broker;
(18)  advertise or offer to sell or lease property at a lower

price than that listed without the written consent of the seller or
lessor;

(19)  represent on any form or contract that the individual
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is holding client funds without actually receiving funds and
securing them pursuant to Subsection R162-2f-401a(23);

(20)  when acting as a limited agent, disclose any
information given to the agent by either principal that would
likely weaken that party's bargaining position if it were known,
unless the licensee has permission from the principal to disclose
the information;

(21)  disclose, or make any use of, a short sale demand
letter outside of the purchase transaction for which it is issued;

(22)  in a short sale, have the seller sign a document
allowing the licensee to lien the property; or

(23)  charge any fee that represents the difference between:
(a)  the total concessions authorized by a seller and the

actual amount of the buyer's closing costs; or
(b)  in a short sale, the sale price approved by the lender

and the total amount required to clear encumbrances on title and
close the transaction.

R162-2f-401c.  Additional Provisions Applicable to Principal
Brokers.

(1)  A principal broker shall:
(a)  strictly comply with the record retention and

maintenance requirements of Subsection R162-2f-401k;
(b)  provide to the person whom the principal broker

represents in a real estate transaction:
(i)  a detailed statement showing the current status of a

transaction upon the earlier of:
(A)  the expiration of 30 days after an offer has been made

and accepted; or
(B)  a buyer or seller making a demand for such statement;

and
(ii)  an updated transaction status statement at 30-day

intervals thereafter until the transaction either closes or fails;
(c)(i) regardless of who closes a real estate transaction,

ensure that final settlement statements are reviewed for content
and accuracy at or before the time of closing by:

(A)  the principal broker;
(B)  an associate broker or branch broker affiliated with the

principal broker; or
(C)  the sales agent who is:
(I)  affiliated with the principal broker; and
(II)  representing the principal in the transaction; and
(ii)  ensure the principals in each closed real estate

transaction receive copies of all documents executed in the
transaction closing;

(d)  in order to assign all or part of the principal broker's
compensation to an associate broker or sales agent in accordance
with Section 61-2f-305, provide written instructions to the title
insurance agent that include the following:

(i)  an identification of the property involved in the real
estate transaction;

(ii)  an identification of the principal broker and sales agent
or associate broker who will receive compensation in
accordance with the written instructions;

(iii)  a designation of the amount of compensation that will
be received by both the principal broker and the sales agent or
associate broker;

(iv)  a prohibition against alteration of the written
instructions by anyone other than the principal broker; and

(v)  additional instructions at the discretion of the principal
broker;

(e)  obtain written consent from both the buyer and the
seller before retaining any portion of an earnest money deposit
being held by the principal broker;

(f)  exercise active supervision over the conduct of all
licensees and unlicensed staff employed by or affiliated with the
principal broker, whether acting as:

(i)  the principal broker for an entity; or
(ii)  a branch broker;

(g)  strictly adhere to the rules governing real estate
auctions, as outlined in Section R162-2f-401i;

(h)  strictly adhere to the rules governing property
management, as outlined in Section R162-2f-401j;

(i)(i)  except as provided in this Subsection (1)(i)(iii),
within three business days of receiving a client's money in a real
estate transaction, deposit the client's money into a trust
account:

(A)  maintained by the principal broker pursuant to Section
R162-2f-403; or

(B)  if the parties to the transaction agree in writing,
maintained by:

(I)  a title company pursuant to Section 31A-23a-406; or
(II)  another authorized escrow entity; and
(ii)  within three business days of receiving money from a

client or a tenant in a property management transaction, deposit
the money into a trust account maintained by the principal
broker pursuant to Section R162-2f-403 or forward or deposit
client or tenant money into an account maintained by the
property owner;

(iii)  a principal broker is not required to comply with this
Subsection (1)(i)(i) or (ii) if:

(A)  the contract or other written agreement states that the
money is to be:

(I)  held for a specific length of time; or
(II)  as to a real estate transaction, deposited upon

acceptance by the seller; or
(B)  as to a real estate transaction, the Real Estate Purchase

Contract or other written agreement states that a promissory
note may be tendered in lieu of good funds and the promissory
note:

(I)  names the seller as payee; and
(II)  is retained in the principal broker's file until closing;
(j)(i)  maintain at the principal business location a complete

record of all consideration received or escrowed for real estate
and property management transactions; and

(ii)  be personally responsible at all times for deposits held
in the principal broker's trust account;

(k)(i)(A)(I)  in a real estate transaction, assign a
consecutive, sequential number to each offer; and

(II)  assign a unique identification to each property
management client; and

(B)  include the transaction number or client identification,
as applicable, on:

(I)  trust account deposit records; and
(II)  trust account checks or other equivalent records

evidencing the transfer of trust funds;
(ii)  maintain a separate transaction file for each offer in a

real estate transaction, including a rejected offer, that involves
funds tendered through the brokerage and deposited into a trust
account;

(iii)  maintain a record of each rejected offer in a real estate
transaction that does not involve funds deposited to trust:

(A)  in separate files; or
(B)  in a single file holding all such offers; and
(l)  if the principal broker assigns an affiliated associate

broker or branch broker to assist the principal broker in
accomplishing the affirmative duties outlined in this Subsection
(1):

(i)  actively supervise any such associate broker or branch
broker; and

(ii)  remain personally responsible and accountable for
adequate supervision of all licensees and unlicensed staff
affiliated with the principal broker.

(2)  A principal broker shall not be deemed in violation of
this Subsection (1)(f) where:

(a)  an affiliated licensee or unlicensed staff member
violates a provision of Title 61, Chapter 2f et seq. or the rules
promulgated thereunder;
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(b)  the supervising broker had in place at the time of the
violation specific written policies or instructions to prevent such
a violation;

(c)  reasonable procedures were established by the broker
to ensure that licensees receive adequate supervision and the
broker has followed those procedures;

(d)  upon learning of the violation, the broker attempted to
prevent or mitigate the damage;

(e)  the broker did not participate in the violation;
(f)  the broker did not ratify the violation; and
(g)  the broker did not attempt to avoid learning of the

violation.

R162-2f-401d.  School and Provider Conduct.
(1)  Affirmative duties. A school's owner(s) and director(s)

shall:
(a)  within 15 days after the occurrence of any material

change in the information provided to the division under
Subsection R162-2f-206a(2)(a), give the division written notice
of that change;

(b)(i)  provide instructors of prelicensing courses with the
state-approved course outline; and

(ii)  ensure that any prelicensing course adheres to the
topics mandated in the state-approved course outline;

(c)  ensure that all instructors comply with Section R162-
2f-401e.

(d)  prior to accepting payment from a prospective student
for a prelicensing education course:

(i)  provide the criminal history disclosure statement
described in Subsection R162-2f-206a(3)(d);

(ii)  obtain the student's signature on the criminal history
disclosure; and

(iii)  have the enrollee verify that an education waiver has
not been obtained from the division;

(e)(i)  retain signed criminal history disclosures for a
minimum of three years from the date of course completion; and

(ii)  make the signed criminal history disclosures available
for inspection by the division upon request;

(f)  maintain for a minimum of three years after enrollment:
(i)  the registration record of each student;
(ii)  the attendance record of each student; and
(iii)  any other prescribed information regarding the

offering, including exam results, if any;
(g)  ensure that course topics are taught only by:
(i)  certified instructors; or
(ii)  guest lecturers;
(h)(i)  limit the use of approved guest lecturers to a total of

20% of the instructional hours per approved course; and
(ii)  prior to using a guest lecturer to teach a portion of a

course, document for the division the professional qualifications
of the guest lecturer;

(i)  furnish to the division an updated roster of the school's
approved instructors and guest lecturers each time there is a
change;

(j)  within ten days of teaching a course, upload course
completion information for any student who:

(i)  successfully completes the course; and
(ii)  provides an accurate name or license number within

seven business days of attending the course;
(k)  substantiate, upon request by the division, any claims

made in advertising; and
(l)  include in all advertising materials the continuing

education course certification number issued by the division.
(2)  Prohibited conduct. A school may not:
(a)  award continuing education credit for a course that has

not been certified by the division prior to its being taught;
(b)  award continuing education credit to any student who

fails to:
(i)  attend a minimum of 90% of the required class time; or

(ii)  pass a prelicense course final examination;
(c)  accept a student for a reduced number of hours without

first having a written statement from the division defining the
exact number of hours the student must complete;

(d)  allow a student to challenge by examination any course
or part of a course in lieu of attendance;

(e)  allow a course approved for traditional education to be:
(i)  taught in a private residence; or
(ii)  completed through home study;
(f)  make a misrepresentation in advertising about any

course of instruction;
(g)  disseminate advertisements or public notices that

disparage the dignity and integrity of the real estate profession;
(h)  make disparaging remarks about a competitor's

services or methods of operation;
(i)  attempt by any means to obtain or use the questions on

the prelicensing examinations unless the questions have been
dropped from the current exam bank;

(j)  give valuable consideration to a real estate brokerage or
licensee for referring students to the school;

(k)  accept valuable consideration from a real estate
brokerage or licensee for referring students to the brokerage;

(l)  allow real estate brokerages to solicit for agents at the
school during class time, including the student break time;

(m)  obligate or require students to attend any event in
which a brokerage solicits for agents;

(n)  award more than eight credit hours per day per student;
(o)  award credit for an online course to a student who fails

to complete the course within one year of the registration date;
(p)  advertise or market a continuing education course that

has not been:
(i)  approved by the division; and
(ii)  issued a current continuing education course

certification number; or
(q)  advertise, market, or promote a continuing education

course with language indicating that division certification is
pending or otherwise forthcoming.

R162-2f-401e.  Instructor Conduct.
(1)  Affirmative duties. An instructor shall:
(a)  adhere to the approved outline for any course taught;
(b)  comply with a division request for information within

ten business days of the date of the request; and
(c)  maintain a professional demeanor in all interactions

with students.
(2)  Prohibited conduct. An instructor may not:
(a)  continue to teach any course after the instructor's

certification has expired and without renewing the instructor's
certification; or

(b)  continue to teach any course after the course has
expired and without renewing the course certification.

R162-2f-401f.  Approved Forms.
The following standard forms are approved by the

commission and the Office of the Attorney General for use by
all licensees:

(1)  August 27, 2008, Real Estate Purchase Contract;
(2)  January 1, 1999 Real Estate Purchase Contract for

Residential Construction;
(3)  January 1, 1987, Uniform Real Estate Contract;
(4)  October 1, 1983, All Inclusive Trust Deed;
(5)  October 1, 1983, All Inclusive Promissory Note

Secured by All Inclusive Trust Deed;
(6)  August 5, 2003, Addendum to Real Estate Purchase

Contract;
(7)  August 27, 2008, Seller Financing Addendum to Real

Estate Purchase Contract;
(8)  January 1, 1999, Buyer Financial Information Sheet;
(9)  August 27, 2008, FHA/VA Loan Addendum to Real
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Estate Purchase Contract;
(10)  January 1, 1999, Assumption Addendum to Real

Estate Purchase Contract;
(11)  January 1, 1999, Lead-based Paint Addendum to Real

Estate Purchase Contract; and
(12)  January 1, 1999, Disclosure and Acknowledgment

Regarding Lead-based Paint and/or Lead-based Paint Hazards.

R162-2f-401g.  Use of Personal Assistants.
In order to employ an unlicensed individual to provide

assistance in connection with real estate transactions, an
individual licensee shall:

(1)  obtain the permission of the licensee's principal broker
before employing the individual;

(2)  supervise the assistant to ensure that the duties of an
unlicensed assistant are limited to those that do not require a real
estate license, including the following:

(a)  performing clerical duties, including making
appointments for prospects to meet with real estate licensees,
but only if the contact is initiated by the prospect and not by the
unlicensed assistant;

(b)  at an open house, distributing preprinted literature
written by a licensee, where a licensee is present and the
unlicensed person provides no additional information
concerning the property or financing, and does not become
involved in negotiating, offering, selling or completing
contracts;

(c)  acting only as a courier service in delivering
documents, picking up keys, or similar services, so long as the
courier does not engage in any discussion or completion of
forms or documents;

(d)  placing brokerage signs on listed properties;
(e)  having keys made for listed properties; and
(f)  securing public records from a county recorder's office,

zoning office, sewer district, water district, or similar entity;
(3)  compensate a personal assistant at a predetermined rate

that is not:
(a)  contingent upon the occurrence of real estate

transactions; or
(b)  determined through commission sharing or fee

splitting; and
(4)  prohibit the assistant from engaging in telephone

solicitation or other activity calculated to result in securing
prospects for real estate transactions, except as provided in this
Subsection (2)(a).

R162-2f-401h.  Requirements and Restrictions in
Advertising.

(1)  Advertising shall include the name of the real estate
brokerage or, as applicable, the property management brokerage
as shown on division records except where:

(a)  a licensee advertises unlisted property in which the
licensee has an ownership interest; and

(b)  the advertisement identifies the licensee as "owner-
agent" or "owner-broker."

(2)  An advertisement that includes the name of an
individual licensee shall also include the name of the licensee's
brokerage in lettering that is at least one-half the size of the
lettering identifying the individual licensee.

(3)  An advertisement that includes a photograph of an
individual who is not a licensee shall identify the individual's
role in terms that make it clear that the individual is not
licensed.

(4)  An advertisement may not include artwork or text that
states or implies that an individual has a position or status other
than that of sales agent, associate broker, or principal broker
affiliated with a brokerage.

(5)  An advertising team, group, or other marketing entity
that is not registered as a brokerage:

(a)  shall, in all types of advertising, clearly:
(i)  disclose that the team, group, or other marketing entity

is not itself a brokerage; and
(ii)  state the name of the registered brokerage with which

the property being advertised is listed;
(b)  shall, in any printed advertising material, clearly and

conspicuously identify, in lettering that is at least one-half the
size of the largest lettering used in the advertisement, the name
of the registered brokerage with which the property being
advertised is listed; and

(c)  may not advertise as an "owner-agent" or "owner-
broker."

(6)(a)  A written advertisement of a guaranteed sales plan
shall include, in print at least one-fourth as large as the largest
print in the advertisement:

(i)  a statement that costs and conditions may apply; and
(ii)  information about how to contact the licensee offering

the guarantee so as to obtain the disclosures required under
Subsection R162-2f-401a(22).

(b)  Any radio or television advertisement of a guaranteed
sales plan shall include a conspicuous statement advising if any
conditions and limitations apply.

R162-2f-401i.  Standards for Real Estate Auctions.
A principal broker who contracts or in any manner

affiliates with an auctioneer or auction company to sell at
auction real property in this state shall:

(1)  ensure that all aspects of the auction comply with the
requirements of this section and all other laws otherwise
applicable to real estate licensees in real estate transactions;

(2)  ensure that advertising and promotional materials
associated with an auction name the principal broker;

(3)  attend and supervise the auction;
(4)  ensure that any purchase agreement used at the

auction:
(a)  meets the requirements of Subsection R162-2f-

401a(18); and
(b)  is completed by an individual holding an active Utah

real estate license;
(5)  ensure that any money deposited at the auction is

placed in trust pursuant to Subsection R162-2f-401c(1)(i); and
(6)  ensure that adequate arrangements are made for the

closing of any real estate transaction arising out of the auction.

R162-2f-401j.  Standards for Property Management.
(1)  Property management performed by a real estate

brokerage, or by licensees or unlicensed assistants affiliated
with the brokerage, shall be done under the name of the
brokerage as registered with the division unless the principal
broker holds a dual broker license and obtains a separate
registration pursuant to Section R162-2f-205 for a separate
business name.

(2)  In addition to fulfilling all duties related to supervision
per Section 61-2f-401(12), the principal broker of a registered
entity, and the branch broker of a registered branch, shall
implement training to ensure that each sales agent, associate
broker, and unlicensed employee who is affiliated with the
licensee has the knowledge and skills necessary to perform
assigned property management tasks within the boundaries of
these rules, including this Subsection R162-2f-401j(3).

(3)  An unlicensed individual employed by a real estate or
property management company may perform the following
services under the supervision of the principal broker without
holding an active real estate license:

(a)  providing a prospective tenant with access to a rental
unit;

(b)  providing secretarial, bookkeeping, maintenance, or
rent collection services;

(c)  quoting rent and lease terms as established or approved
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by the principal broker;
(d)  completing pre-printed lease or rental agreements,

except as to terms that may be determined through negotiation
of the principals;

(e)  serving or receiving legal notices;
(f)  addressing tenant or neighbor complaints; and
(g)  inspecting units.
(4)  Within 30 days of terminating a contract with a

property owner for property management services, the principal
broker shall return to the property owner or the property owner's
designated agent all trust money that:

(a)  is due to the property owner; or
(b)  is being held for the benefit of the property owner or

the owner's property.

R162-2f-401k.  Recordkeeping Requirements.
A principal broker shall:
(1)  maintain and safeguard the following records to the

extent they relate to the business of a principal broker:
(a)  all trust account records;
(b)  any document submitted by a licensee affiliated with

the principal broker to a lender or underwriter as part of a real
estate transaction;

(c)  any document signed by a seller or buyer with whom
the principal broker or an affiliated licensee is required to have
an agency agreement; and

(d)  any document created or executed by a licensee over
whom the principal broker has supervisory responsibility
pursuant to Subsection R162-2f-401c(1)(f);

(2)  maintain the records identified in Subsection R162-2f-
401k(1):

(a)(i)  physically:
(A)  at the principal business location designated by the

principal broker on division records; or
(B)  where applicable, at a branch office as designated by

the principal broker on division records; or
(ii)  electronically, in a storage system that complies with

Title 46 Chapter 04, Utah Uniform Electronic Transactions Act;
and

(b)  for at least three calendar years following the year in
which:

(i)  an offer is rejected; or
(ii)  the transaction either closes or fails;
(3)  upon request of the division, make any record

identified in Subsection R162-2f-401k(1) available for
inspection and copying by the division;

(4)  notify the division in writing within ten business days
after terminating business operations as to where business
records will be maintained; and

(5)  upon filing for brokerage bankruptcy, notify the
division in writing of:

(a)  the filing; and
(b)  the current location of brokerage records.

R162-2f-402.  Investigations.
The investigative and enforcement activities of the division

shall include the following:
(1)  verifying information provided on new license

applications and applications for license renewal;
(2)  evaluation and investigation of complaints;
(3)  auditing licensees' business records, including trust

account records;
(4)  meeting with complainants, respondents, witnesses and

attorneys;
(5)  making recommendations for dismissal or prosecution;
(6)  preparation of cases for formal or informal hearings,

restraining orders, or injunctions;
(7)  working with the assistant attorney general and

representatives of other state and federal agencies; and

(8)  entering into proposed stipulations for presentation to
the commission and the director.

R162-2f-403a.  Trust Accounts - General Provisions.
(1)  A principal broker shall:
(a)(i)  if engaged in listing or selling real estate, maintain

at least one real estate trust account in a bank or credit union
located within the state of Utah; and

(ii)  if engaged in property management, refer to
Subsection R162-2f-403b(3);

(b)  at the time a trust account is established, notify the
division in writing of:

(i)  the account number;
(ii)  the address of the bank or credit union where the

account is located; and
(iii)  the type of activity for which the account is used.
(2)  A trust account maintained by a principal broker shall

be non-interest-bearing, unless:
(a)  the parties to the transaction agree in writing to deposit

the funds in an interest-bearing account;
(b)  the parties to the transaction designate in writing the

person to whom the interest will be paid upon completion or
failure of the sale;

(c)  the person designated under this Subsection (2)(b):
(i)  qualifies at the time of payment as a non-profit

organization under Section 501(c)(3) of the Internal Revenue
Code; and

(ii)  operates exclusively to provide grants to affordable
housing programs in Utah; and

(d)  the affordable housing program that is the recipient of
the grant under this Subsection (2)(c)(ii) qualifies at the time of
payment as a non-profit organization under Section 501(c)(3) of
the Internal Revenue Code.

(3)  A principal broker may not deposit into the principal
broker's real estate trust account funds received in connection
with rental of tourist accommodations where the rental period
is less than 30 consecutive days.

(4)  Records of deposits to a trust account shall include:
(a)  transaction number or unique client identifier, as

applicable pursuant to Subsection R162-2f-401c(1)(k);
(b)  identification of payee and payor;
(c)  amount of deposit;
(d)  location of property subject to the transaction; and
(e)  date and place of deposit.
(5)  Any instrument by which funds are disbursed from a

real estate or property management trust account shall include:
(a)  the business name of the registered entity;
(b)  the address of the registered entity;
(c)  clear identification of the trust account from which the

disbursement is made, including:
(i)  account name; and
(ii)  account number;
(iii)  transaction number or unique client identification, as

applicable, pursuant to Subsection R162-2f-401c(1)(k);
(iv)  date of disbursement;
(v)  clear identification of payee and payor;
(vi)  amount disbursed;
(vii)  notation identifying the purpose for disbursement;

and
(viii)  check number, wire transfer number, or equivalent

bank or credit union instrument identification.
(6)  Any instrument of conveyance that is voided shall be

clearly marked with the term "void" and the original instrument
retained pursuant to Subsection R162-2f-401k.

(7)  If both parties to a contract make a written claim to
money held in a principal broker's trust fund and the principal
broker cannot determine from any signed agreement which
party's claim is valid, the principal broker may:

(a)  interplead the funds into court and thereafter disburse:
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(i)  upon written authorization of the party who will not
receive the funds; or

(ii)  pursuant to the order of a court of competent
jurisdiction; or

(b)  within 15 days of receiving written notice that both
parties claim the funds, refer the parties to mediation if:

(i)  no party has filed a civil suit arising out of the
transaction; and

(ii)  the parties have contractually agreed to submit disputes
arising out of their contract to mediation.

(8)  If a principal broker is unable to disburse trust funds
within five years after the failure of a transaction, the principal
broker shall remit the funds to the State Treasurer's Office as
unclaimed property pursuant to Title 67, Chapter 4a et seq.

(9)  Trust account reconciliation. For each real estate or
property management trust account operated by a registered
entity, the principal broker of the entity shall:

(a)  maintain a date-sequential record of all deposits to and
disbursements from the account, including or cross-referenced
to the information specified in Subsection R162-2f-401c(1)(k);

(b)  maintain a current, running total of the balance
contained in the trust account;

(c)(i)  maintain records sufficient to detail the final
disposition of all funds associated with each transaction; and

(ii)  ensure that each closed transaction balances to zero;
(d)  reconcile the brokerage trust account records with the

bank or credit union records at least monthly; and
(e)  upon request, make all trust account records available

to the division for auditing or investigation.
(10)  The principal broker shall notify the division within

30 days if:
(a)  the principal broker receives, from a bank or credit

union in which the principal broker maintains a real estate or
property management trust account, documentation to evidence
that the trust account is out of balance; and

(b)  the imbalance cannot be cured within the 30-day
notification period.

R162-2f-403b.  Real Estate Trust Accounts.
(1)  A real estate trust account shall be used for the purpose

of securing client funds:
(a)  deposited with the principal broker in connection with

a real estate transaction regulated under Title 61, Chapter 2f et
seq.;

(b)  if the principal broker is also a builder or developer,
deposited under a Real Estate Purchase Contract, construction
contract, or other agreement that provides for the construction
of a dwelling; and

(c)  collected in the performance of property management
duties, pursuant to this Subsection (3).

(2)  A principal broker violates Subsection 61-2f-401(4)(B)
if the principal broker deposits into the real estate trust account
more than $500 of the principal broker's own funds.

(3)(a)  A principal broker who regularly engages in
property management on behalf of seven or more individual
units shall establish at least one property management trust
account that is:

(i)  separate from the real estate trust account; and
(ii)  operated in accordance with Subsection R162-2f-403c.
(b)  A principal broker who collects rents or otherwise

manages property for no more than six individual units at any
given time may use the real estate trust account to secure funds
received in connection with the principal broker's property
management activities.

(4)  Unless otherwise agreed pursuant to this Subsection
(5)(b), a principal broker may not pay a commission from the
real estate trust account without first:

(a)  obtaining written authorization from the buyer and
seller, through contract or otherwise;

(b)  closing or otherwise terminating the transaction;
(c)  delivering the settlement statement to the buyer and

seller;
(d)  ensuring that the buyer or seller whom the principal

broker represents has been paid the amount due as determined
by the settlement statement;

(e)  making a record of each disbursement; and
(f)  depositing funds withdrawn as the principal broker's

commission into the principal broker's operating account prior
to further disbursing the money.

(5)  A principal broker may disburse funds from a real
estate trust account only in accordance with:

(a)  specific language in the Real Estate Purchase Contract
authorizing disbursement;

(b)  other proper written authorization of the parties having
an interest in the funds; or

(c)  court order.
(6)  A principal broker may not release for construction

purposes those funds held as deposit money under an agreement
that provides for the construction of a dwelling unless the
purchaser authorizes such disbursement in writing.

(7)  A principal broker may not release earnest money or
other trust funds associated with a failed transaction unless:

(a)  a condition in the Real Estate Purchase Contract
authorizing disbursement has occurred; or

(b)  the parties execute a separate signed agreement
containing instructions and authorization for disbursement.

R162-2f-403c.  Property Management Trust Accounts.
(1)  As of January 1, 2014, a trust account that is used

exclusively for property management purposes shall be used to
secure the following:

(a)  tenant security deposits;
(b)  rents; and
(c)  money tendered by a property owner as a reserve fund

or for payment of unexpected expenses.
(2)  A principal broker violates Subsection 61-2f-401(4)(B)

if the principal broker deposits into a property management trust
account any funds belonging to the principal broker without:

(a)  maintaining records to clearly identify the total amount
belonging to the principal broker; or

(b)  performing a monthly line-item reconciliation of all
deposits and withdrawals of funds belonging to the principal
broker.

(3)  A principal broker may disburse funds from a property
management trust account only in accordance with:

(a)  specific language in the property management contract
or tenant lease agreement, as applicable, authorizing
disbursement;

(b)  other proper written authorization of the parties having
an interest in the funds; or

(c)  court order.
(4)  A principal broker who transfers funds from a property

management trust account for any purpose shall maintain
records to clearly evidence that:

(a)  prior to making the transfer, the principal broker
verified the money as belonging to the property owner for
whose benefit, or on whose instruction, the funds are
transferred;

(b)  any money transferred into an operating account as the
principal broker's property management fee is earned according
to the terms of the principal broker's contract with the property
owner;

(c)  any transfer for maintenance, repair, or similar purpose
is:

(i)  authorized according to the terms of the applicable
property management contract, tenant lease agreement, or other
instruction of the property owner; and

(ii)  used strictly for the purpose for which the transfer is
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authorized, with any excess returned to the trust account.

R162-2f-407.  Administrative Proceedings.
(1)  Formal adjudicative proceedings. An adjudicative

proceeding conducted subsequent to the issuance of a cease and
desist order shall be conducted as a formal adjudicative
proceeding.

(2)  Informal adjudicative proceedings.
(a)  An adjudicative proceeding as to any matter not

specifically designated as requiring a formal adjudicative
proceeding shall be conducted as an informal adjudicative
proceeding.

(b)  A hearing shall be held in an informal adjudicative
proceeding only if required or permitted by the Utah Real Estate
Licensing and Practices Act or by these rules.

(3)  Hearings required. A hearing before the commission
shall be held in a proceeding:

(a)  commenced by the division for disciplinary action
pursuant to Section 61-2f-401 and Subsection 63G-4-201(2);
and

(b)  to adjudicate an appeal from an automatic revocation
under Subsection 61-2f-204(1)(e), if the appellant requests a
hearing.

(4)  Procedures for hearings in informal adjudicative
proceedings.

(a)  The division director shall be the presiding officer for
any informal adjudicative proceeding unless the matter has been
delegated to a member of the commission or an administrative
law judge.

(b)  All informal adjudicative proceedings shall adhere to
procedures as outlined in:

(i)  Utah Administrative Procedures Act Title 63G, Chapter
4;

(ii)  Utah Administrative Code Rule R151-4 et seq.; and
(iii)  the rules promulgated by the division.
(c)  Except as provided in this Subsection (5)(b), a party is

not required to file a written answer to a notice of agency action
from the division in an informal adjudicative proceeding.

(d)  In any proceeding under this Subsection 407, the
commission and the division may at their discretion delegate a
hearing to an administrative law judge or request that an
administrative law judge assist the commission and the division
in conducting the hearing.  Any delegation of a hearing to an
administrative law judge shall be in writing.

(e)  Upon the scheduling of a hearing by the division and
at least 30 days prior to the hearing, the division shall, by first
class postage-prepaid delivery, mail written notice of the date,
time, and place scheduled for the hearing:

(i)  to the respondent at the address last provided to the
division pursuant to Section 61-2f-207; and

(ii)  if the respondent is an actively licensed sales agent or
associate broker, to the principal broker with whom the
respondent is affiliated.

(f)  Formal discovery is prohibited.
(g)  The division may issue subpoenas or other orders to

compel production of necessary and relevant evidence:
(i)  on its own behalf; or
(ii)  on behalf of a party where the party:
(A)  makes a written request;
(B)  assumes responsibility for effecting service of the

subpoena; and
(C)  bears the costs of the service, any witness fee, and any

mileage to be paid to a witness.
(h)  Upon ordering a licensee to appear for a hearing, the

division shall provide to the licensee the information that the
division will introduce at the hearing.

(i)  The division shall adhere to Title 63G, Chapter 2,
Government Records Access and Management Act in addressing
a request for information obtained by the division through an

investigation.
(j)  The division may decline to provide a party with

information that it has previously provided to that party.
(k)  Intervention is prohibited.
(l)  Hearings shall be open to all parties unless the

presiding officer closes the hearing pursuant to:
(i)  Title 63G, Chapter 4, the Utah Administrative

Procedures Act; or
(ii)  Title 52, Chapter 4, the Open and Public Meetings Act.
(m)  Upon filing a proper entry of appearance with the

division pursuant to Utah Administrative Code Section R151-4-
110(1)(a), an attorney may represent a party.

(5)  Additional procedures for disciplinary proceedings.
(a)  The division shall commence a disciplinary proceeding

by filing and serving on the respondent:
(i)  a notice of agency action;
(ii)  a petition setting forth the allegations made by the

division;
(iii)  a witness list, if applicable; and
(iv)  an exhibit list, if applicable.
(b)  Answer.
(i)  At the time the petition is filed, the presiding officer,

upon a determination of good cause, may require the respondent
to file an answer to the petition by so ordering in the notice of
agency action.

(ii)  The respondent may file an answer, even if not ordered
to do so in the notice of agency action.

(iii)  Any answer shall be filed with the division within
thirty days after the mailing date of the notice of agency action
and petition.

(c)  Witness and exhibit lists.
(i)  Where applicable, the division shall provide its witness

and exhibit lists to the respondent at the time it mails its notice
of hearing.

(ii)  The respondent shall provide its witness and exhibit
lists to the division no later than thirty days after the mailing
date of the division's notice of agency action and petition.

(iii)  Any witness list shall contain:
(A)  the name, address, and telephone number of each

witness; and
(B)  a summary of the testimony expected from the witness.
(iv)  Any exhibit list:
(A)  shall contain an identification of each document or

other exhibit that the party intends to use at the hearing; and
(B)  shall be accompanied by copies of the exhibits.
(d)  Pre-hearing motions.
(i)  Any pre-hearing motion permitted under the

Administrative Procedures Act or the rules promulgated by the
Department of Commerce shall be made in accordance with
those rules.

(ii)  The division director shall receive and rule upon any
pre-hearing motions.

R162-2f-501.  Appendices.

TABLE 1
APPENDIX 1 - REAL ESTATE TRANSACTIONS EXPERIENCE TABLE

RESIDENTIAL - points can be accumulated from either the selling
or the listing side of a real estate closing:
  (a)  One unit dwelling                           2.5 points
  (b)  Two- to four-unit dwellings                   5 points
  (c)  Apartments, 5 units or over                  10 points
  (d)  Improved lot                                  2 points
  (e)  Vacant land/subdivision                      10 points

COMMERCIAL
  (f)  Hotel or motel                               10 points
  (g)  Industrial or warehouse                      10 points
  (h)  Office building                              10 points
  (i)  Retail building                              10 points
  (j)  Leasing of commercial space                   5 points
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TABLE 2
APPENDIX 2 - PROPERTY MANAGEMENT EXPERIENCE TABLE

RESIDENTIAL
  (a)  Each unit managed                         0.25 pt/month

COMMERCIAL - hotel/motel, industrial/warehouse, office, or
retail building
  (b)  Each contract OR each separate
property address or location for
which licensee has direct responsibility         1 pt/month

TABLE 3
APPENDIX 3 - OPTIONAL EXPERIENCE TABLE

Real Estate Attorney                            1 pt/month
CPA-Certified Public Accountant                 1 pt/month
Mortgage Loan Officer                           1 pt/month
Licensed Escrow Officer                         1 pt/month
Licensed Title Agent                            1 pt/month
Designated Appraiser                            1 pt/month
Licensed General Contractor                     1 pt/month
Bank Officer in Real Estate Loans               1 pt/month
Certified Real Estate Prelicensing Instructor  .5 pt/month

KEY:  real estate business, operational requirements, trust
account records, notification requirements
June 21, 2013 61-2f-103(1)

61-2f-105
61-2f-203(1)(e)

61-2f-206(3)
61-2f-206(4)(a)

61-2f-306
61-2f-307
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R277.  Education, Administration.
R277-403.  Student Reading Proficiency and Notice to
Parents.
R277-403-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Lacks proficiency" for purposes of this rule means that

a student requires additional instruction beyond that provided to
typically developing peers in order to close the gap between the
student's current level of reading achievement and that expected
of all students in that grade as determined by valid and reliable
assessments as designated by the Board.

C.  "LEA" means a Utah school district or charter school.
D.  "Midpoint of the school year" means January 31 of the

school year.
E.  "Notification to parents" for purposes of this rule means

notice by any reasonable means including electronic notice,
notice by telephone, written notice, or personal notice.

F.  "Reading below grade level" for purposes of this rule
means that a student requires additional instruction beyond that
provided to typically developing peers in order to close the gap
between the student's current level of reading achievement and
that expected of all students in that grade as determined by valid
and reliable assessments as designated by the Board.

G.  "Reading remediation interventions" means instruction
or activities or both in reading given to students in addition to
their regular reading instruction, during another time in the
school day, outside regular instructional time, or in the summer,
which is focused on specific needs as identified by reliable and
valid assessments.

H.  "USOE" means the Utah State Office of Education.
I.  "Utah Consolidated Application (UCA)" means the web-

based grants management tool employed by the Utah State
Office of Education by which local education agencies submit
plans and budgets for approval of the Utah State Office of
Education.

R277-403-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision over
public education in the Board, by Section 53A-1-606.6 which
directs the Board to make rules defining expected reading levels,
providing necessary definitions, and establishing necessary
timelines, and by Section 53A-1-401(3) which allows the Board
to make rules in accordance with its responsibilities.

B.  The purpose of this rule is to provide notice, reporting
standards and timelines for LEAs and to provide for a report by
the Board to the Education Interim Committee as required under
Section 53A-1-606.6.

R277-403-3.  LEA Responsibilities (For the 2011-2012
School Year).

A.  Before the midpoint of the school year, each LEA or
school within an LEA, shall identify every first, second and
third grade student currently enrolled in the school who is
reading below grade level.

B.  Each LEA shall notify the parent/legal guardian of each
student identified under R277-403-3A as determined by the
LEA by February 15 of the school year.

C.  An LEA shall use at least two different assessments to
identify students who are not reading at grade level.

D.  One assessment shall be determined by the Board.
E.  Each LEA shall select and submit the name or type of

the additional assessment to the USOE that it shall use to
identify students who are not reading at grade level as a part of
the UCA.

F.  LEAs shall determine the grade level designation for
each selected assessment; the USOE shall provide guidance to
LEAs to assist in their designation of grade level for various
assessments.

G.  If the reading assessment indicates a student lacks
proficiency in a reading skill, the LEA shall:

(1)  provide notice to the parent or guardian of each student
reading below grade level, lack of proficiency and provide
information to the parent or guardian of appropriate
interventions available to the student outside regular
instructional time that may include tutoring, before and after
school programs, or summer school;

(2)  provide focused intervention to develop the reading
skill;

(3)  administer formative assessments to measure the
success of the focused intervention; and

(4)  inform the student's parent or guardian of activities that
the parent or guardian may engage in with the student to assist
the student in improving reading proficiency.

H.  LEAs shall report to parents the student's reading level
at the end of third grade.

I.  LEAs shall provide as part of the Clearinghouse Data
Submission, the following information:

(1)  the number of students in each of grades 1, 2 and 3 that
were reading below grade level at the midpoint of the school
year;

(2)  the number of students in each grade level that were
reading below grade level at the midpoint of the school year and
who received reading remediation interventions;

(3)  the name of each student in grades 1, 2 and 3 and a
designation of whether the student is reading at grade level or
below grade level; and

(4)  the name of each student in grades 1, 2 and 3 who
received reading interventions as required under R277-403-3G
in the prior school year.

R277-403-4.  LEA Responsibilities (Beginning with the 2012-
2013 School Year).

A.  LEAs shall administer the Board approved benchmark
assessments at the beginning, in the middle, and at the end of
grade one, grade two and grade three within testing windows
determined by USOE.

B.  Before the midpoint of the school year, each LEA or
school within an LEA, shall identify every student currently
enrolled in the school who is in the first, second or third grade
who is not reading at grade level.

C.  If a benchmark assessment or supplemental reading
assessment indicates a student lacks proficiency in a reading
skill, the LEA shall:

(1)  provide notice to parents of student's lack of
proficiency;

(2)  provide information to the parent or guardian regarding
appropriate interventions available to the student outside regular
instructional time that may include tutoring, before and after
school programs, or summer school;

(3)  provide focused intervention to develop the reading
skill;

(4)  administer formative assessments to measure the
success of the focused intervention; and

(5)  inform the student's parent or guardian of activities that
the parent or guardian may engage in with the student to assist
the student in improving reading proficiency.

D.  LEAs shall report to parents in the beginning, by
February 15, and at the end of grade one, grade two and grade
three, assessment results.

E.  LEAs shall also report to parents the student's reading
level at the end of third grade.

F.  LEAs shall provide as part of the Clearinghouse Data
Submission, the following information:

(1)  the number of students in each of grades 1, 2 and 3 that
were reading below grade level at the beginning, midpoint, and
end of the school year;

(2)  the number of students in each grade level that were
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reading below grade level at the midpoint of the school year and
who received reading remediation interventions;

(3)  the name of each student in grades 1, 2 and 3 and a
designation of whether the student is reading at grade level or
below grade level; and

(4)  the name of each student in grades 1, 2 and 3 who
received reading interventions as required under R277-403-3G
in the prior school year.

R277-403-5.  Board/USOE Responsibilities.
A.  The Board shall designate one benchmark assessment

for use statewide by all LEAs to assess the reading proficiency
of students in grades one, two, and three for the beginning,
midpoint and end of year assessments.

B.  The USOE shall provide guidance to LEAs about valid
and reliable assessments to be used for the midpoint
supplemental assessments to assist in evaluating the reading
grade level of students.

C.  The USOE shall provide procedures for LEAs to
determine expected reading levels of first, second and third
grade students.

D.  The USOE shall report and provide data to the
Education Interim Committee consistent with Section 53A-1-
606.6(3).

E.  The Board shall contract with an educational
technology provider, selected through a request for proposals
process, for a diagnostic assessment system for reading for
students in kindergarten through grade three that meets the
requirements of 53A-1-606.7.

F.  To the extent of funds available, the USOE shall select
interested LEAs to use the diagnostic assessment for reading
beginning in the 2011-12 school year.

G.  The USOE shall provide timelines to LEAs for
notification to the USOE of:

(1)  LEA selected assessments;
(2)  student reading data required by law;
(3)  assurance of compliance with all legislative and Board

requirements as requested.
H.  LEAs that select the assessment technology shall use

the assessment consistent with Board directives.
I.  The Board shall evaluate the diagnostic assessment

system for reading by comparing the learning gains for students
in LEAs that do not use the diagnostic assessment system for
reading with LEAs that used the diagnostic reading assessment.

J.  The Board shall submit a report of the comparison and
other data to the Public Education Appropriations
Subcommittee by November 2013.

K.  The Board shall make an annual report to the Public
Education Appropriations Subcommittee as described in 53A-
17a-150.

KEY:  students, reading, proficiency
October 11, 2011 Art X, Sec 3
Notice of Continuation June 10, 2013 53A-1-606.6(2)

53A-1-401(3)
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R277.  Education, Administration.
R277-406.  K-3 Reading Improvement Program and the
State Reading Goal.
R277-406-1.  Definitions.

A.  "Benchmark assessment" means an assessment given
three times each year (beginning of the year, middle of the year,
and end of the year) designed to give teachers information to
plan appropriate instruction, evaluate the effects of that
instruction, and to provide data about the extent to which
students are prepared to be successful on the end of year
Criterion Referenced Test.

B.  "Board" means the Utah State Board of Education.
C.  "Grade level in reading" means that a student gains

adequate meaning from independently reading texts designed for
instruction at that grade level.

D.  "LEA" means a Utah school district or charter school.
E.  "LEA plan" means the K-3 Reading Achievement

Program Plan submitted by public school districts and public
charter schools.

F.  "Midpoint of school year" means January 31 of the
school year.

G.  "Program" means the K-3 Reading Improvement
Program.

H.  "Program money" means funds allocated to an LEA
through the K-3 Reading Improvement Program.

I.  "School plan" means the K-3 Reading Achievement
Program Plan submitted by a school, including charter schools.

J.  "USOE" means the Utah State Office of Education

R277-406-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution, Article

X Section 3, which vests general control and supervision over
public education in the Board, by Section 53A-1-401(3) which
allows the Board to make rules in accordance with its
responsibilities, and by Section 53A-17a-150(14)(a) which
directs the Board to develop rules for implementing the K-3
Reading Improvement Program.

B.  The purpose of this rule is to outline the responsibilities
of USOE and LEAs for implementation of Section 53A-17A-
150, K-3 Reading Improvement Program, and Section 53A-1-
606.5, State Reading Goal-Reading Achievement Plan.

R277-406-3.  Board/USOE Responsibilities.
A.  The USOE shall provide model Program plans.
B.  The Board shall approve the Program plans submitted

by LEAs pursuant to R277-406-4A.
C.  The USOE shall prepare and disseminate a Program

report at the end of each school year from information submitted
by LEAs.

D.  The Board shall make a report to the Public Education
Appropriations Subcommittee that includes information on:

(1)  student learning gains in reading for the past school
year and the previous five years;

(2)  the percentage of third grade students reading on grade
level in the past school year and the previous five years;

(3)  progress of schools and school districts in meeting the
goals in their K-3 Reading Improvement Plan(s); and

(4)  may include recommendations on how to increase the
percentage of third grade students that read on grade level.

R277-406-4.  Responsibilities of Schools and LEAs.
A.  To receive Program money, each elementary school or

school with K-3 grade levels in a school district, including
charter schools, shall submit a school plan to its local board or
charter board, and each LEA shall submit an LEA plan to the
Board for reading proficiency improvement that incorporates the
following components:

(1)  assessment;
(2)  intervention strategies;

(3)  research-based best-practices;
(4)  professional development for classroom teachers in

kindergarten through grade three;
(5)  reading performance standards; and
(6)  opportunity for parents to receive materials and

guidance to assist their child at home.
(7)  specific measurable, gain-score goals that include:
(a)  a goal of having every student reading at grade level by

the end of grade three;
(b)  a goal to increase the percentage of students who are

at or above grade level at the end of third grade pursuant to
Section 53A-1-603(2)d; and

(c)  goals for kindergarten, first grade, second grade, and
third grade for each school within a school district and each
charter school based upon student learning gains. As of July 1,
2012 this gain score goal must be based on benchmark
assessments administered pursuant to Section 53A-1-606.6.

(8)  reporting to parents:
(a)  effective July 1, 2012, at the beginning, in the middle,

and at the end of grade one, grade two, and grade three their
child's benchmark assessment results as required by Section
53A-1-606.6; and

(b)  at the end of the third grade year, whether or not the
child is at grade level in reading.

B.  The school plan shall be created:
(1)  for schools in a district, under the direction of the

school community council;
(2)  for charter schools, under the direction of the charter

school governing board.
C.  Program money shall be used only for reading

proficiency improvement and only for students in kindergarten,
first grade, second grade, and third grade, and may be used to
supplement but not supplant other programs. Program money
may be used for reading assessments, focused reading
remediations that may include the use of reading specialists,
tutoring, before or after school programs, summer school
programs, the use of reading software, or the purchase of
portable technology devices used to administer reading
assessments.

D.  An LEA that uses Program money in a manner that is
inconsistent with these rules, Utah law, or established rules of
fiscal accountability shall be directed to reimburse the Board for
the amount of money improperly used or managed.

E.  LEAs shall complete the report pursuant to R277-406-
3C within timelines set by the USOE.

F.  If for three consecutive years an LEA fails to meet its
goal to increase the percentage of third grade students who read
on grade level, the LEA shall not receive K-3 Reading
Improvement Program money the following year, and shall
terminate any levy imposed under Section 53A-17a-151.

G.  An LEA that loses Program money due to a failure to
meet its goal of increasing the percentage of third grade students
at grade level may reapply for the Program money upon
submission of a revised K-3 Reading Improvement Plan after
one year of not receiving Program money.

H.  An LEA shall provide data and information for the
USOE's year-end Program report to the Public Education
Appropriations Subcommittee consistent with Section 53A-17a-
150(16).  LEAs shall report:

(1)  progress in meeting gain score goals for kindergarten,
first grade, second grade, and third grade, including information
from the previous five years;

(2)  progress in meeting the state goal of all students at or
above grade level in reading at the end of third grade, including
the previous five years; and

(3)  how Program money was expended, by categories of
expenditure.

KEY:  reading, improvement, goals
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October 11, 2011 Art X Sec 3
Notice of Continuation June 10, 2013 53A-1-401(3)

53A-17a-150(14)(a)
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R277.  Education, Administration.
R277-469.  Instructional Materials Commission Operating
Procedures.
R277-469-1.  Definitions.

A.  "Advanced placement materials" means materials used
for the College Board Advanced Placement Program and
classes.  The program policies are determined by representatives
of member institutions.  Operational services are provided by
the Educational Testing Service.  The program provides
practical descriptions of college-level courses to interested
schools and student test results based on these courses to
colleges of the student's choice.  Participating colleges grant
credit or appropriate placement, or both, to students whose test
results meet standards prescribed by the college.

B.  "Basic skills course" means a subject which requires
mastery of specific functions to include reading, language arts,
mathematics through geometry, science, in grades 4 through 12,
and effectiveness of written expression.

C.  "Board" means the Utah State Board of Education.
D.  "Commission" means the Instructional Materials

Commission.
E.  "Curriculum alignment" means the assurance that the

material taught in a course or grade level matches the standards,
objectives and assessments set by the state or school district for
specific courses or grade levels.

F.  "Curriculum map" means a visual representation listing
topics in the instructional materials that are correlated to the
standards, objectives and indicators of the Utah Core.

G.  "Instructional materials" means systematically arranged
content in text, digital, Braille and large print, and audio format
which may be used within the state curriculum framework for
courses of study by students in public schools, including
textbooks, workbooks, computer software, online or internet
courses, CDs or DVDs, and multiple forms of communication
media.  Such materials may be used by students or teachers or
both as principal sources of study to cover any portion of the
course.  These materials:

(1)  shall be designed for student use; and
(2)  may be accompanied by or contain teaching guides and

study helps;
(3)  shall include all textbooks, workbooks and student

materials and supplements necessary for a student to fully
participate in coursework; and

(4)  shall be high quality, research-based and proven to be
effective in supporting student learning.

H.  "Independent party" means an entity that is not the
Board, not the superintendent of public instruction or USOE
staff, or an employee or board member of a school district, or
the instructional materials creator or publisher, or anyone with
a financial interest in the instructional materials, however
minimal.

I.  "Integrated instructional program" means any
combination of textbooks, workbooks, software, videos,
transparencies, electronic devices, or similar resources used for
classroom instruction of students.

J.  "Instructional materials provider" means a publisher or
author and self-publisher who sells or provides instructional
materials for use in Utah public schools.

K.  "International Baccalaureate" means college level work,
limited in subject areas, which balances humanities and sciences
in an interdisciplinary, global academic program that is both
philosophical and practical.  This multi-cultural experience
emphasizes analytical and conceptual skills and aesthetic
understanding for advanced students.

L.  "National Instructional Materials Access Center
(NIMAC)" is a central national repository established at the
American Printing House for the Blind (APH) to store and to
maintain NIMAS file sets.  It features an automated system for
allowing publishers to deposit NIMAS-conformant files within

the repository.  Files are checked at the Utah State Instructional
Materials Access Center (USIMAC), as defined in R277-469-
1S, to confirm that they are valid NIMAS-conformant files and
then cataloged in a web-based database.  Those who have been
authorized for access have user identifications and passwords.
These authorized users may search the NIMAC database and
directly download the file(s) they need to convert into accessible
instructional materials for those students who are in elementary
and secondary schools and have qualifying disabilities.

M.  "National Instructional Materials Accessibility
Standard (NIMAS)" is a technical standard used by publishers
to produce consistent and valid XML-based source files that
may be used to develop multiple specialized formats, such as
Braille, large print, digital, or audio books, for students with
print disabilities.

N.  "Not recommended materials" means instructional
materials which have been reviewed by the Commission but not
recommended.

O.  "Primary instructional material" means a
comprehensive basal or Core textbook or integrated
instructional program for which a publisher seeks a
recommendation for Core subjects designated in R277-700-4,
5, and 6.

P.  "Public website" means a website designated by the
USOE provided by the publisher of instructional materials, free-
of-charge, to teachers and the general public, to exhibit
alignment and mapping to the Core for Utah primary
instructional materials.

Q.  "Recommended instructional materials (RIMs)" means
the recommended instructional materials searchable database
provided as a free service by the USOE for the posting of
evaluations and alignments to the Core of instructional materials
submitted by publishers and on the public website of the
publisher, if applicable, for review by the Commission and
approval of the Board.

R.  "State Core Curriculum (Core)" means minimum
academic standards provided through courses as established by
the Board which shall be completed by all students K-12 as a
requisite for graduation from Utah's secondary schools.  The
Core is provided in R277-700.

S.  "Utah State Instructional Materials Access Center
(USIMAC)" is a center that receives NIMAS electronic file sets
and produces them in the accessible alternate format required by
students with print disabilities.

T.  "USOE" means the Utah State Office of Education.

R277-469-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitutional

Article X, Section 3 which vests general control and supervision
over public education in the Board, by Section 53A-14-101
which directs the Board to appoint an Instructional Materials
Commission and directs the Commission to evaluate
instructional materials for recommendation by the Board, by
Section 53A-14-107 which directs the Board to make rules that
establish the qualifications of the independent parties who may
evaluate and map the alignment of the primary instructional
materials and requirements for the detailed summary of the
evaluation and its placement on a public website, and by Section
53A-1-401(3) which allows the Board to make rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide definitions,
operating procedures and criteria for recommending
instructional materials for use in Utah public schools.  The rule
also provides for mapping and alignment of primary
instructional materials to the Core consistent with Utah law.

R277-469-3.  Use of State Funds for Instructional Materials.
A.  School districts may use funds:
(1)  for any primary supplemental or supportive
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instructional materials that support Core requirements.
(2)  for instructional materials selected and approved by a

school or school district consistent with the standards of this
rule and:

(a)  consistent with established local board procedures and
timelines; and

(b)  consistent with Section 53A-13-101(1)(c)(iii); or
(c)  consistent with Section 53A-14-102(4).
B.  Schools or school districts that use any funding source

to purchase materials that have not been recommended or
selected consistent with law, may have funds withheld to the
extent of the actual costs of those materials pursuant to Section
53A-1-401(3).

C.  Free instructional materials:
(1)  that are used as primary instructional materials or that

are part of primary integrated instructional programs shall be
subject to the same independent party evaluation and Core
mapping as basal or Core material; or

(2)  if free materials are provided as part of a supplemental
program, they may be used as student instructional materials
only consistent with the law and this rule; and

(3)  shall be reviewed and recommended by the
Commission or by a school in a public meeting consistent with
Section 53A-14-102(4), prior to their use.

D.  Charter schools are exempt from Section 53A-14-107.
Despite this exemption and consistent 34 CFR 300.172(c) (2007
edition), hereby incorporated by reference, all public schools
subject to a state education agency that contracts with NIMAC
require publishers with whom the public schools under the
control of the state education agency contract to prepare and, on
or before delivery of the print instructional materials, provide to
NIMAC electronic files containing the contents of the print
instruction materials using the NIMAS or purchase instructional
materials from the publisher that are produced in, or may be
rendered in, specialized formats.

E.  Notice to publishers
(1)  All traditional and charter public schools shall be

responsible for notifying all publishers with whom they contract
for instructional materials beginning October 1, 2008 that all
materials shall be provided consistent with R277-469-3D.

(2)  Traditional and charter schools shall include a copy of
R277-469, drawing publishers' attention to this provision of the
rule, with the notice to publishers from whom the schools
purchase materials.

(3)  Schools shall provide publishers with timely notice of
this requirement.

R277-469-4.  Instructional Materials Commission Members
Terms of Service.

A.  Members shall be appointed from categories designated
in Section 53A-14-101.

B.  Members of the Commission shall serve four year
terms, staggered to ensure continuity in the efficient operation
of the Commission.  Members may apply for reappointment for
one additional term.

C.  The Commission may establish subcommittees as
needed.

R277-469-5.  Commission Review of Materials.
A.  The primary focus of instructional materials review

shall be materials used in subjects aligned with Core
requirements to include reading, language arts, mathematics
through geometry, science, in grades 4 through 12, and
effectiveness of written expression, and other Core subject areas
as assigned by the Board.

B.  Subject areas and timelines for review shall be
determined by the Commission based on school district needs
and requests, and using forms and procedures provided by the
USOE.

C.  Commission review of material takes place at least
annually.

R277-469-6.  Review and Adoption Categories.
Materials may be considered for review by the Commission

and designated under the following categories.  They may be
purchased with state funds and used consistent with this rule:

A.  Recommended Primary: Instructional materials that:
(1)  are in alignment with content, philosophy and

instructional strategies of the Core;
(2)  have been mapped and aligned to the Core, consistent

with Section 53A-14-107 after the 2012-2013 school year;
(2)  are appropriate for use by students as principal sources

of study;
(3)  provide comprehensive coverage of course content;

and
(4)  support Core requirements.
B.  Recommended Limited:  Instructional materials that are

in limited alignment with the Core requirements or are narrow
or restricted in their scope and sequence.  If school districts or
schools select and purchase materials designated under this
category, it is recommended that they have a plan for using
appropriate supplementary materials assuring coverage of Core
requirements.

C.  Recommended Teacher Resource:  Instructional
materials that are appropriate as resource materials for use by
teachers.

D.  Recommended Student Resource: Instructional
materials aligned to the Core that are developmentally
appropriate, but not intended to be the primary instructional
resource.  These materials may provide valuable content
information for students.

E.  Reviewed, but not Recommended:  Instructional
materials that may not be aligned with the Core, may be
inaccurate in content, include misleading connotations, contain
undesirable presentation, or are in conflict with existing law and
rules.  School districts are strongly cautioned against using these
materials.

F.  Not Sampled:  Instructional materials that were
included in the publisher bid but were not sampled to the USOE
or the Commission.

R277-469-7.  Criteria for Recommendation of Instructional
Materials Following Mid-Party Evaluation of Core
Curriculum.

A.  Instructional materials shall:
(1)  be consistent with Core requirements or both;
(2)  if used as primary materials, be mapped and aligned to

the Core consistent with Section 53A-14-107 and state adopted
assessments as applicable for the 2012-2013 school year;

(3)  be high quality, research-based and proven to be
effective in supporting student learning;

(4)  provide an objective and balanced viewpoint on issues;
(5)  include enrichment and extension possibilities;
(6)  be appropriate to varying levels of learning;
(7)  be accurate and factual;
(8)  be arranged chronologically or systematically, or both;
(9)  reflect the pluralistic character and culture of the

American people and provide accurate representation of diverse
ethnic groups;

(10)  be free from sexual, ethnic, age, gender or disability
bias and stereotyping; and

(11)  be of acceptable technical quality.
B.  Publishers, when submitting new primary material to be

evaluated by the USOE, shall submit an electronic version in
NIMAS file format of that material to the National Instructional
Materials Access Center (NIMAC) for use in conversion into
Braille, large print, and other formats for students with print
disabilities.



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 82

C.  USOE review:
(1)  The USOE may require a school district to provide a

report of instructional materials purchased by the school district
or a school in the previous five years.

(2)  The USOE may initiate a formal or informal audit of
instructional materials purchased to determine purchase or use
of instructional materials consistent with the law or this rule.

R277-469-8.  Agreements and Procedures for School
Districts.

A.  A local board shall establish a policy for school district
and school selection and purchase of instructional materials.

B.  As part of any materials adoption process or
procurement contract for the purpose of purchasing instructional
materials, an LEA shall provide instructional materials to all
students, including blind students and other students with
disabilities, in a timely manner.

(1)  A publisher may provide materials in electronic files to
NIMAC to make materials available to eligible students.

(2)  LEAs shall include NIMAS contract language in all
contracts with publishers for Core materials.

(3)  LEAs may purchase instructional materials from the
publisher that are produced in, or may be rendered in,
specialized formats for eligible students.

C.  The detailed Core curriculum alignment shall be
required prior to the purchase of primary instructional materials
by public schools and school districts purchased for the 2012-
2013 school year.

R277-469-9.  Qualifications for Core Curriculum Alignment
Independent Parties.

Independent parties required to meet mapping and
alignment requirements for the 2012-2013 school year shall use
reviewer(s)/employee(s) who meet the following minimum
requirements:

(1)  have a degree or an endorsement specific to the subject
area of the primary instructional materials.  For example, a
reviewer who is aligning an American literature text shall have
an English endorsement or degree; a reviewer who is mapping
a calculus text shall have a mathematics endorsement or a
related mathematics degree.  The USOE shall make available to
independent parties a list of acceptable endorsements or degrees
that shall be current and valid for appropriate review of
materials; and

(2)  shall post documentation of credentials and
endorsements on a public website designated by the USOE as
required under Section 53A-14-107(3)(b).

R277-469-10.  Detailed Summary Requirements.
Independent parties required to meet mapping and

alignment requirements for the 2012-2013 school year shall
provide to the publisher a detailed summary of the evaluation.
The summary shall:

A.  be provided on a public website required under Section
53A-14-107(3)(b) designated by the USOE;

B.  submit the summary in the alignment template provided
by the USOE;

C.  submit the summary in a searchable, software database
format designated by the USOE;

D.  include detailed alignment information that includes at
a minimum:

(1)  the title of the material;
(2)  the ISBN number;
(3)  the publisher's name;
(4)  the name/grade of the Core document used to align the

material;
(5)  the overall percentage of coverage of the Core;
(6)  the overall percentage of coverage in ancillary

resources of the material to the Core;

(7)  the percentage of coverage of the Core in the material
for each standard, objective and indicator in the Core with
corresponding page numbers;

(8)  percentage of coverage of the Core not covered in the
material but covered in the ancillary resources for each standard;

(9)  objective and indicator in the Core with corresponding
page numbers; and

E.  provide the detailed alignment information listed in
R277-469-10D(4) for the student text for all editions of the text
that are used in Utah public schools;

F.  provide the detailed alignment information listed in
R277-464-10D(4) for a teacher edition of text, if a teacher
edition is used in Utah public schools;

G.  designate at the conclusion of the alignment document,
the reviewer's evaluation of the material's alignment to the Core
curriculum on a scale of 1-10, with 10 indicating the closest
alignment to the Utah Core curriculum; and

H.  provide an assurance, including a personal (electronic
is adequate) signature that the work was completed personally
and as required by the licensed and endorsed reviewer.

R277-469-11.  Agreements and Procedures for Publishing
Companies.

A.  Beginning with the 2012-2013 school year, publishing
companies desiring to sell primary instructional materials to
Utah school districts and schools shall:

(1)  contract with an independent party who meets the
requirements in R277-469-9 to align and map the primary
instructional material and related ancillary materials to the
appropriate Utah Core with the following provisions:

(a)  the publisher provides a detailed summary of the Core
alignment and mapping as described in R277-469-10 at no
charge; and

(b)  the publisher pays the costs associated with the
requirements of Section 53A-14-107.

(2)  The requirements under R277-469-9-A(1) shall only
be performed by entities consistent with Section 53A-14-107(2).

B.  Publishers seeking to sell recommended materials to
Utah schools or school districts shall have all books and
tangible adopted materials on deposit at an instructional
materials depository in the business of selling instructional
materials to schools or school districts in Utah.

C.  Depository agreements may be made between
publishers of materials and one or more depository.

D.  The provisions of R277-469-11 shall not preclude
publishers from selling instructional materials to schools or
school districts in Utah directly or through means other than the
designated depository.  Digital and online resources do not
require storage in a depository within the state, but shall
guarantee timely resource availability of a placed order and shall
be provided without shipping charges.

E.  Comparable materials shall be prepared for students
with disabilities in a timely manner.

F.  Recommended materials with revisions:
(1)  If a revised edition of recommended materials retains

the original title and authorship, the publisher may request its
substitution for the edition currently recommended providing
that:

(a)  the original contract price and contract date do not
change and the original contract price applies for the substituted
materials;

(b)  the revised edition is compatible with the earlier
edition, permitting use of either or both in the same classroom;

(c)  a sample copy of the revised edition is provided to the
USOE Instructional Materials Specialist for examination
purposes;

(d)  the publisher submits a revised electronic edition in
NIMAS file format to the National Instructional Materials
Access Center (NIMAC) if the USOE approves the substitution
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request; and
(2)  The Commission shall make the final determination

about the substitution of a new edition for a previously
recommended edition with assistance from the state subject area
specialist.

G.  A publisher's contract price for materials recommended
by the Commission shall apply for five years from the contract
date.

R277-469-12.  Request for Reconsideration of
Recommendation.

A.  A request for reconsideration is an additional
opportunity provided to a school district, school or publisher for
review of instructional materials when the school district, school
or the publisher disagrees with the initial Commission
recommendation.

B.  The request for reconsideration procedure is as follows:
(1)  A school district, school or publisher shall receive the

evaluations and recommendations from the USOE of the initial
review.

(2)  A school district, school or publisher shall have 30
days to respond to the evaluation and request to have materials
reviewed again during the next review cycle.

(3)  During the period of the reconsideration request,
materials shall be marked as tentative and shall not be given
official status.  These materials shall not be posted to the
Internet site until recommended through the official
Commission process.

(4)  A school district, school or publisher may be asked to
send a second set of sample materials to the USOE.

(5)  Any written information provided by a school district,
school or publisher shall be available to the advisory committees
during the second review.

(6)  After the second review by the subject area advisory
committee, the advisory committee's recommendation shall be
voted on by the Commission at the next scheduled meeting.

(7)  If the Commission votes to change the
recommendation, the Board shall be notified of the action at the
next scheduled Board meeting.

(8)  A school district, school or publisher shall receive
written notification of the final recommendation and shall
receive a copy of the new evaluation.  Evaluations may appear
on the Internet if materials are recommended.

KEY:  instructional materials
June 7, 2013 Art X, Sec 3
Notice of Continuation April 8, 2013 53A-14-101

53A-14-107
53A-1-401(3)
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R277.  Education, Administration.
R277-477.  Distribution of Funds from the Interest and
Dividend Account (School LAND Trust Funds) and
Administration of the School LAND Trust Program.
R277-477-1.  Definitions.

A.  "Board" means the Utah State Board of Education. The
Board is the primary beneficiary representative and advocate for
beneficiaries of the School Trust corpus and the School LAND
Trust Program.

B.  "Charter Trust Land Committee" means the governing
board of the charter school consistent with Section 53A-16-
101.5.

C.  "Fall Enrollment Report" means the audited census of
students registered in Utah public schools as reported in the
audited October 1 Fall Enrollment Report from the previous
year.

D.  "Funds" means interest and dividend income as defined
under Section 53A-16-101.5(2).

E.  "Interest and Dividends Account" means a restricted
account within the Uniform School Fund created under Section
53A-16-101 established to collect interest and dividends from
the permanent State School Fund until the end of the fiscal year
at which time the funds are distributed to school districts,
charter schools and the USDB through the School LAND Trust
Program.

F.  "Local board of education" means the locally-elected
board designated in Section 53A-3-101 that makes decisions
and directs the actions of local school districts and is directed in
Section 53A-16-101.5(5)(b) to approve School LAND Trust
plans for schools under the local board's authority.

G.  "Most critical academic needs" for purposes of this rule
means academic needs identified in the school improvement
plan developed in accordance with Section 53A-1a-108.5.

H.  "School Children's Trust Section" means employees
who report to the Superintendent or Superintendent's designee
and have responsibilities as outlined in Sections 53A-16-101.5
and 53A-16-101.6.

I.  "School community council" means the council
organized at each school district public school as established in
Section 53A-1a-108 and R277-491.  The council includes the
principal, school employee members and parent members.
There shall be at least a two parent member majority.

J.  "State Charter School Board (SCSB)" means the board
designated under Section 53A-1a-501.5 that has responsibility
for making recommendations regarding the welfare of charter
schools to the Board and the board that has responsibility to
approve School LAND Trust plans for charter schools.  The
SCSB has primary responsibility to provide training and
oversight for charter school School LAND Trust plans.

K.  "State Superintendent of Public Instruction
(Superintendent)" means the individual appointed by the Board
as provided for in Section 53A-1-301(1) to administer all
programs assigned to the Board in accordance with the policies
and the standards established by the Board.

L.  "Student" means a child in public school grades
kindergarten through twelve counted on the audited October 1
Fall Enrollment Report of the school district, charter school, or
USDB.

M.  "USDB" means the Utah Schools for the Deaf and the
Blind.

N.  "USOE" means the Utah State Office of Education.

R277-477-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which places general control and supervision of the
public school system under the Board, by Section 53A-16-
101.5(3)(c) which allows the Board to adopt rules regarding the
time and manner in which the student count shall be made for
allocation of school trust land funds, and by Section 53A-1-

401(3) which allows the Board to adopt rules in accordance
with its responsibilities.

B.  The purpose of this rule is to:
(1)  provide direction in the distribution of interest and

dividends from the Interest and Dividends Account created in
Section 53A-16-101 and funded in Section 53A-16-101.5(2)
through school districts;

(2)  provide for appropriate and adequate oversight of the
expenditure and use of School LAND Trust monies by
designated local boards of education, the SCSB, and the Board;

(3)  provide for:
(a)  review and monitoring of funds and revenue generated

by school trust lands;
(b)  compliance by councils with requirements in statute

and Board rule; and
(c)  allocation of the monies as provided in Section 53A-

16-101.5(3)(c) based on student count.
(4)  define the roles, duties, and responsibilities of the

School Children's Trust Section within the USOE.

R277-477-3.  Distribution of Funds - Determination of
Proportionate Share.

A.  Funds shall be distributed to school districts and charter
schools as provided under Section 53A-16-101.5(3)(a).  The
distribution shall be based on the state's total fall enrollment as
reflected in the audited October 1 Fall Enrollment Report from
the previous school year.

B.  Each school district and the USOE, with regard to
charter schools and the USDB, shall distribute funds received
under R277-477-3A to each school within each school district
or to each charter school and USDB on an equal per student
basis within a school district.

C.  Local boards of education and the USOE may adjust
distributions, maintaining an equal per student distribution
within a school district for school openings and closures and for
boundary changes occurring after the audited October 1 Fall
Enrollment Report of the prior year.

D.  All school district public schools receiving funds shall
have a school community council as required by Sections 53A-
1a-108 and R277-491; funds shall be used to enhance or
improve a school's academic excellence consistent with Section
53A-16-101.5.  Plans shall be approved by the local board of
education.  Required school community council-generated plans
or programs include:

(1)  School Improvement Plan;
(2)  School LAND Trust Program;
(3)  Reading Achievement Plan (for elementary schools)
(4)  Professional Development Plan;
(5)  Child Access Routing Plan (for elementary, junior high

and middle schools); and
(6)  Recommendations regarding school/school district

programs and community environment.
E.  All charter schools that elect to receive School LAND

Trust funds shall have a charter trust lands committee.
F.  The plan shall be electronically submitted to the USOE

on the School LAND Trust Program website.
G.  All charter schools shall be considered collectively as

a school district to receive a base amount under Section 53A-
16-101.5(3)(a)(i).

H.  The USDB shall receive the average statewide per pupil
amount, multiplied by the audited fall enrollment total, as the
USDB annual allocation.

I.  In order to receive its allocation, a school shall satisfy
the requirements of Section 53A-16-101.5(4-7).

J.  Plans shall include measurable academic goals, specific
steps to meet those goals, measurements to assess improvement
and specific expenditures to implement plans for student
academic improvement consistent with Section 53A-16-
101.5(5).
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K.  As part of the school plan submission:
(1)  principals shall provide a signed assurance form

affirming that the membership of the school community council
and the process used for election and appointment of members
to the council was made consistent with Sections 53A-1a-108,
53A-16-101.5, and R277-491; and

(a)  The form shall be scanned and uploaded by principals
or school districts to the School LAND Trust website database.

(b)  The school district shall review the signed principal
assurance forms for the schools in their school district and
certify that the correct form has been entered, signed and
displays the required completed information for each school in
the school district.  Any school that does not comply shall be
noted in the school district certification.  The certification shall
be completed on the school district page of the School LAND
Trust website before school districts may approve school plans
for the upcoming school year.

(2)  The School LAND Trust plan shall include a record of
the vote by the school community council when the school plan
was approved including the date of the vote, votes for, against,
and absent, consistent with Section 53A-16-101.5.

(3)  A form that includes the names of members of the
school community or charter trust land committee shall be
signed by members of the council or committee to indicate their
involvement in implementing the current School LAND Trust
plan and developing the school plan for the upcoming year.  The
form shall be uploaded to the database by the principal or school
district employee.

L.  In accordance with R277-477-3D, income from the
Interest and Dividends Account shall be distributed to school
districts, USDB, and charter schools beginning in July each
fiscal year based on deposits to the Interest and Dividends
Account within the Uniform School Fund from the prior fiscal
year.

M.  If a school chooses not to apply for School LAND
Trust Program funds and meet the requirements for receiving
funds, the funds allocated for that school shall be retained at
USOE and included with the statewide distribution for the
following school year.

N.  Local boards of education or the SCSB shall consider
plans annually and may approve or disapprove a school plan.  If
a plan is not approved, the local board or the chartering entity
shall provide a written explanation of why the plan was not
approved and request a revised plan for reconsideration,
consistent with Section 53A-16-101.5.

O.  Local boards shall ensure timely distribution of the
funds to schools with approved plans.

P.  When approving school plans on the School LAND
Trust Program website, school district and charter school
personnel shall report the meeting date(s) when the local board
of education or the SCSB approved the plans.

Q.  Funds not used in the school approved plan may be
carried over by the school to the next school year and added to
the School LAND Trust Program funds available for
expenditure in that school the following year.  Schools shall
provide an explanation for any carry over that exceeds one-tenth
of the school's allocation in the school plan or report.

R.  School LAND Trust Program funds shall be focused on
the school's most critical academic needs.

S.  School LAND Trust Program funds shall be focused on
implementing a recommended course of action to enhance or
improve student academic achievement and implement a
component of the school improvement plan focused on the
school's identified most critical academic needs, as explained in
Section 53A-1a-108.5 and Section 53A-16-101.5(5).

T.  Examples of successful programs using School LAND
Trust Program monies include activities such as:

(1)  credit recovery courses and programs;
(2)  study skills classes;

(3)  college entrance exam preparation classes;
(4)  academic field trips;
(5)  classroom equipment and materials such as flashcards,

math manipulatives, calculators, microscopes, maps, books, or
student planners;

(6)  teachers and teacher aides;
(7)  professional development directly tied to school

academic goals;
(8)  student focused educational technology;
(9)  books and textbooks.
U.  Examples of programs or activities ineligible for

School LAND Trust Program funding include school climate,
security, behavior, bullying prevention, audio-visual systems in
non-classroom locations, non-academic field trips, food and
drink for council meetings or parent nights, printing and mailing
costs for notices to parents, office administrative costs, athletic
or intermural programs, and programs that initiate or support
other non-academic school purposes.

V.  Schools serving students with disabilities may use
funds as needed to directly influence and improve student
performance according to the student Individual Education
Plans (IEPs), consistent with R277-491-6E.

W.  The School Children's Trust Section of the USOE shall
create and electronically post training and support materials for
school community councils, charter trust land committees and
local school boards.

X.  Funds from the School LAND Trust Program that are
expended inconsistent with the requirements and academic
intent of the law, inconsistent with R277-477 or R277-491 and
inconsistent with the school board/charter board approved plan
shall be reduced or eliminated by the Board in subsequent years.

Y.  The Board may recommend that School LAND Trust
Program funds be reduced or eliminated if the school has failed
to comply with Section 53A-1a-108 in the election or
appointment of school community council members.

Z.  Public schools that are secure facilities, juvenile
detention facilities, hospital program schools, and other small
special programs may receive School LAND Trust funds
available to schools with a school community council if they
demonstrate and document a good faith effort to recruit council
members, have meetings and publicize results as recognized and
affirmed by local boards of education.

AA.  Plans submitted by charter schools shall be prepared,
submitted and approved by the charter trust land committee
established in R277-470-11, and then submitted first to the local
charter school board, then to the local board of education for
approval, if the school is chartered by the school district, or to
the SCSB if the school is chartered by the Board.

BB.  Plans submitted by the USDB governing board shall
be reviewed and approved by the State Superintendent or
designee.

CC.  A designated amount appropriated by the Legislature
from the Interest and Dividends Account shall be used to fund
the administration of the program and other duties outlined in
this rule, Sections 53A-16-101.5 and 53A-16-101.6 of the
School Children's Trust Section.

DD.  Any unused balance initially allocated for School
LAND Trust Program administration shall be deposited in the
Interest and Dividends Account for future distribution to
schools in the School LAND Trust Program.

R277-477-4.  Administration of School LAND Trust
Program.

A.  There is established a School Children's Trust Section
within the USOE.  The Section staff shall protect current and
future beneficiary rights and interests in the trust consistent with
the state's perpetual obligations under the Utah Enabling Act,
the Utah Constitution, state statute and standard trust principles
described in Section 53C-1-102.
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B.  The Board appoints the director of the School
Children's Trust Section, in accordance with Section 53A-16-
101.6.

C.  Under the direction of the Superintendent, the Section
staff shall:

(1)  promote productive use of school and institutional trust
lands;

(2)  provide representation, advocacy, and information:
(a)  on behalf of current and future beneficiaries of the

trust, school community councils, schools, and school districts;
(b)  on federal, state and local land decisions and policies

that affect the trust;
(c)  to the School and Institutional Trust Lands

Administration, the School and Institutional Trust Lands Board
of Trustees, the Legislature, the state treasurer, the attorney
general, the public, and other entities as determined by the
section.

(3)  provide independent oversight on the prudent and
profitable management of the trust and report annually to the
Board and the Legislature;

(4)  provide information requested by a person or entity
described in R277-477-4C(2)(c);

(5)  provide support to local boards of education, to the
SCSB and to local charter trust land committees, as direct by the
Superintendent;

(6)  advise and assist the Board and the Superintendent, as
requested, in informing and providing support or support
services to school community councils, schools, school districts,
and other education groups to advocate on behalf of public
education on federal, state, and local land decisions and policies
as they affect school funding and the long term growth of the
permanent State School Fund as directed by the Superintendent
or the Superintendent's designee.

D.  Support services shall include:
(1)  Regional training and, as requested and to the extent of

resources available, school district or school training for school
community councils;

(2)  Training materials to support school community
councils in creating and reviewing school improvement plans,
School LAND Trust plans, reading achievement plans,
professional development plans, and child access routing plans
for both elementary and secondary schools.

(3)  Providing materials, suggested practices and plans for
use by community councils and charter trust land committees to:

(a)  increase community and parent awareness and
knowledge of community councils;

(b)  increase community and parent knowledge about
school trust lands and their history and purpose in generating
funds for public schools;

(c)  encourage parent participation in developing plans for
local board approval for the use of School LAND Trust
allotments.

(4)  Monitoring development of School LAND Trust plans
and assist local community councils and charter trust land
committees with plan development as requested, and monitor
expenditures and compliance with statutory requirements.
Assistance/monitoring may include providing:

(a)  timely notification of annual School LAND Trust
allotments to public schools;

(b)  clear and timely notification of required timelines for
plan submission;

(c)  periodic, cost-effective and scheduled review of
submitted school plan consistency and plan expenditures and
results;

(d)  web postings and other information regarding school
community council and charter trust land committees.

(5)  Receiving direction from the Superintendent as it
provides monitoring and review.

(6)  Monitoring and review shall be accomplished primarily

through:
(a)  written/electronic assurances from school community

councils and charter school trust land committees;
(b)  written/electronic submission of information from local

school boards and charter schools and random and selective
compliance reviews of School LAND Trust expenditures;

(c)  the execution of School LAND Trust plans; and
(d)  other school community council requirements.
(7)  A report annually to the Board on compliance review

findings and other compliance issues.  The Board shall make
determinations regarding reduction or elimination of all or a
portion of a school's School LAND Trust Program funding in
subsequent years, following review and consideration of
compliance and financial reviews conducted by the School
Children's Trust Section and results of a Legislative Auditor's
school community council election review process, and make a
report to the Public Education Appropriation Subcommittee.

(8)  Receiving direction from the Superintendent to provide
oversight and expertise regarding the School LAND Trust
account and all related activities.  Oversight and activities may
include:

(a)  attending meetings where school trust land, permanent
fund, and school community council issues are discussed and
voted on;

(b)  providing information to federal, state and local
government agencies, the general public, Congress, and the
Legislature regarding school trust lands, the trust revenues and
expenditure of revenues;

(c)  reviewing and providing information as representatives
of the Superintendent to the Congress, Legislature, boards, state
and federal agencies and employees that have responsibility for
managing school trust lands, maximizing trust land revenues,
and investing the permanent State School Fund prudently;

(d)  increasing and strengthening beneficiary monitoring;
and

(e)  other activities or assignments as directed by the
Superintendent.

E.  The president of each local board of education or of
each local charter board shall ensure that the members of the
board are provided with annual training on the requirements of
the School LAND Trust Program.  Notice of training shall be
provided to the USOE School Children's Trust Section before
school districts mark plans as approved on the School LAND
Trust website following local board approval.

F.  A local school board shall comply with Section 53A-1a-
108(10) and provide required copies of the Utah Code to school
community council members.

R277-477-5.  Information to USOE.
A.  Information on each school's plan to address most

critical academic needs shall be completed via the School
LAND Trust Program website maintained through the USOE for
accurate and uniform reporting.

B.  To facilitate submission of information by schools, each
school board shall establish a school district submission date for
the school district schools not later than May 15 of each year.

C.  Timelines shall allow for school committee
reconsideration and editing of the school plan following local
board of education or SCSB requested changes.

D.  USOE staff may visit schools receiving funds from the
School LAND Trust Program as directed by the Superintendent
to discuss the program, receive information and suggestions,
provide training, and answer questions.

E.  School districts and charter schools wishing to submit
information to the School LAND Trust website through a
comprehensive electronic plan shall meet the parameters for
programming and data entry required by the USOE.  They shall
review School LAND Trust plans on the USOE website prior to
local board of education or SCSB approval to ensure
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information consistent with the law has been downloaded by
individual schools into the electronic plan visible on the School
LAND Trust Program website.

F.  Charter school and school district business
administrators shall enter financial data relating to the School
LAND Trust Program on the School LAND Trust Program
website at the time they prepare and submit Annual Program
Report (APR) data to the USOE.  The appropriate data shall
appear in the final reports submitted online by school
community councils for reporting to parents as required in
Section 53A-1a-108.

G.  The financial data shall include:
(1)  the annual distribution received by each school (the

sum of the distributions to schools within a school district
equals the total distributed to the school district by the USOE);

(2)  expenditures by category made by each school from
revenues received from the School LAND Trust in the prior
fiscal year.

H.  Expenditures made after the close of the fiscal year
shall be accounted for as expenditures in the following fiscal
year.

I.  The financial report in each school final report shall be
consistent with the narrative submitted by that school
community council or charter committee.

KEY:  schools, trust lands funds
October 9, 2012 Art X Sec 3
Notice of Continuation June 10, 2013 53A-16-101.5(3)(c)

53A-1-401(3)
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R277.  Education, Administration.
R277-490. Beverley Taylor Sorenson Elementary Arts
Learning Program.
R277-490-1.  Definitions.

A.  "Arts equipment and supplies" means musical
instruments, recording and play-back devices, cameras,
projectors, computers to be used in the program, CDs, DVDs,
teacher reference books, and art-making supplies.  This list is
not exhaustive.

B.  "Arts program coordinators (coordinator)" means
individuals, employed full-time, who are responsible to
coordinate arts programs for the school district, charter school
or consortium, inform arts teachers, organize arts professional
development (including organizing arts local learning
communities), oversee/guide/organize the gathering of
assessment data, represent the school district, charter school or
consortium arts program, and provide general leadership for arts
education throughout the school district, charter school or
consortium.

C.  Beverley Taylor Sorenson Elementary Arts Learning
Program model means a program with the following
components:

(1)  a qualified arts specialist to work side-by-side with the
regular classroom teacher to deliver quality, sequential, and
developmental arts instruction in alignment with the state Fine
Arts Core Curriculum; and

(2)  weekly collaboration between the regular classroom
teacher and arts specialist in planning arts integrated instruction,
with regular 15-30 minute conferences.

D.  "Board" means the Utah State Board of Education.
E.  "Full-time employee," for purposes of this rule, means

an employee that works a schedule consistent with the full-time
contract agreement of the school or school district, including
evaluations and entitlement to employment benefits.

F.  "Highly qualified school arts program specialist (arts
specialist)" means:

(1)  an educator with a current educator license and a Level
2 or K-12 specialist endorsement in the art form; or

(2)  an elementary classroom teacher with a current
educator license who is currently enrolled in a Level 2 specialist
endorsement program in the art form and who works with a
mentor who holds an arts endorsement; or

(3)  a professional artist employed by a public school and
accepted into the Board Alternative Routes to License (ARL)
program under R277-503 to complete a K-12 endorsement in
the art form, which includes the Praxis exam in the case of art,
music, or theatre.

(4)  In addition to required licensure and endorsements,
prospective teachers should provide evidence of facilitating
elementary Core learning in at least one art form.

G.  "Independent evaluator," for purposes of this rule and
program, means an evaluator selected jointly by the Board and
the Utah Arts Council through the required procurement
process.  The evaluator shall have experience and expertise in
education programs and in the arts.

H.  "Matching funds," for purposes of this rule and
program, means funds that equal the total grant amount received
by a school district/charter school/consortium to fund a school
district/charter school/consortium arts coordinator under Section
53A-17a-162(3)(c) and R277-490-5.

I.  "Utah Arts Council" is a state and nationally funded
government entity that assists with professional development
and provides direct matching grants to nonprofit organizations
across the state of Utah.  The Utah Arts Council also conducts
programs which provide outreach services (including financial
assistance) to schools, local arts councils and organizations,
community centers, performing groups, and individual artists.

R277-490-2.  Authority and Purpose.

A.  This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities, and
Section 53A-17a-162 which directs the Board to establish a
grant program for school districts and charter schools to hire
qualified, full-time arts professionals to encourage student
participation in the arts in Utah public schools and embrace
student learning in Core subject areas.

B.  The purpose of this rule is:
(1)  to implement the Beverley Taylor Sorenson

Elementary Arts Learning Program model in public schools
through school districts, charter schools and consortia that
submit grants to hire highly qualified, full-time arts specialists;

(2)  to distribute funds to arts specialists through school
districts and charter schools to purchase supplies and
equipment;

(3)  to allow ten Utah school districts/consortia to hire arts
coordinators;

(4)  to establish partnerships within established networks
with Utah higher education institutions to provide pre-service
training, professional development, research and leadership for
arts educators and arts education in Utah public schools; and

(5)  appropriately monitor, evaluate and report programs
and program results.

R277-490-3.  Arts Specialist Grant Program.
A.  School districts/charter schools or consortia of school

districts or charter schools may submit grant requests consistent
with time lines provided in this rule.

B.  School district/charter school consortia:
(1)  School districts/charter schools may form consortia to

employ arts specialists if the combined total student number of
the consortium is not less than 300 students.

(2)  The school district/charter school shall develop its
proposal consistent with the Beverley Taylor Sorenson
Elementary Arts Learning Program model outlined under R277-
490-1C.

(3)  The school district/charter school grant shall explain
the necessity or greater efficiency and benefit of an arts
specialist serving several elementary schools within a
consortium of school districts or charter schools.

(4)  The school district/charter schools grant shall explain
a schedule for the specialist(s) to serve the group of schools
within several school districts or charter schools similarly to an
arts specialist in a single school.

(5)  A consortium grant shall provide information for a
consortium arts specialist's schedule that minimizes the arts
specialist's travel and allows the arts specialist to be well
integrated into several schools.

C.  Arts specialist grant requirements
(1)  Grant programs shall be developed and submitted to

the Board consistent with the Beverley Taylor Sorenson
Elementary Arts Learning Program model described in R277-
490-1C.

(2)  Grant applications shall describe arts specialist
recruitment efforts.

(3)  Grant applications shall describe plans, including
timelines, for:

(a)  advertising for specialist(s);
(b)  employing specialists, including criminal background

checks, as required;
(c)  a plan for working with specialists to institutionalize

the arts program by encouraging and assisting arts specialists to
acquire educator licenses or become relicensed;

(d)  a plan for training specialists, providing support for
specialists (including mentoring) and appropriate evaluation of
specialists.

D.  School districts/charter schools shall review grant
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applications and forward approved applications to the USOE.
E.  Arts specialist timelines
(1)  Continuing Beverley Taylor Sorenson schools shall

complete assurances as provided by the USOE and submit to
school districts by May 1, annually.

(2)  New Beverley Taylor Sorenson schools shall complete
applications as provided by the USOE and submit to school
districts by May 1 annually.

(3)  School districts/charter schools shall submit completed
applications requiring funding to the USOE by May 7 annually.

(4)  The Board, after close consultation with the Utah Arts
Council, shall designate schools/consortia for funding no later
than June 1 annually.

F.  Distribution of funds for arts specialists
(1)  Continuing Beverley Taylor Sorenson school

districts/charter schools shall submit complete information of
salaries (including benefits) of all Beverley Taylor Sorenson
specialists employed by the school district/charter school, as
requested by the USOE.

(2)  The USOE shall distribute funds to continuing
Beverley Taylor Sorenson school districts/charter schools
annually in equal amounts per program, consistent with Section
53A-17a-162(6) and (7).

(3)  The USOE shall distribute funds designated in Section
53A-17a-162(7) to additional Beverley Taylor Sorenson school
districts/charter schools.

R277-490-4.  Distribution of Funds for Arts Specialist
Supplies.

A.  The Board shall distribute funds for arts specialist
supplies to school districts/charter schools/consortia no later
than July 1 annually.

B.  School districts/charter schools shall distribute funds to
participating schools as provided in the approved school
district/school/consortia grant and consistent with school
district/charter school procurement policies.

C.  School districts/charter schools/consortia shall require
arts specialists to provide adequate documentation of arts
supplies purchased consistent with the school/consortium plan,
this rule and the law.

D.  Summary information about effective supplies and
equipment shall be provided in the school/consortium
evaluation of the program.

R277-490-5.  School Districts/Charter Schools/Consortia
Employment of School District/Charter School/Consortia
Arts Coordinators.

A.  School districts/charter schools/consortia may apply for
funds to employ full-time arts coordinators in their school
district/charter school/consortium.

B.  Applicants shall explain how arts coordinators will be
used consistent with the Beverley Taylor Sorenson Elementary
Arts Learning Program model, what requirements arts
coordinators must meet, and what training will be provided by
whom.

C.  Applicants shall provide documentation of committed
matching funds that equal the request from the school
district/charter school/consortium.

D.  Preference shall be given to applicants that demonstrate
in their proposed recruitment and use of coordinators diligent
and creative efforts to employ arts coordinators who mirror the
minority or unique populations that make up the schools in
which coordinators will work.

E.  The Board, following close consultation with the Utah
Arts Council, shall select school districts/charter
schools/consortia to receive funds under this section.

F.  Funds shall be distributed to designated school
districts/charter schools/consortia no later than July 1 annually.

R277-490-6.  Arts Program Partnership with Utah
Institutions of Higher Education for Pre-service,
Professional Development, Research, and Leadership
Training.

A.  The Board shall work closely with the Utah Arts
Council to identify interested Utah higher education institutions
eligible, prepared and geographically and programmatically
suited to work with identified arts specialists, arts coordinators
and the schools and programs in which specialists/coordinators
are employed.

B.  The Board, in close partnership with the Utah Arts
Council, shall determine funding and payment timelines to
eligible Utah higher education institutions for designated
services as appropriate and necessary.

R277-490-7.  Beverley Taylor Sorenson Elementary Arts
Learning Program Evaluation and Reporting.

A.  The Board, in consultation with the Utah Arts Council,
shall contract annually, beginning in May 2009, with an
independent qualified evaluator through the state procurement
process.

B.  The Board and the Utah Arts Council shall jointly
report annually to the Education Interim Committee as provided
in Section 53A-17a-162(6).

KEY:  arts program, grants, public schools
July 11, 2011 Art X Sec 3
Notice of Continuation June 10, 2013 53A-1-401(3)

53A-17a-162
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R277.  Education, Administration.
R277-508.  Employment of Substitute Teachers.
R277-508-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators.  The file includes
such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information; and
(6)  a record of disciplinary action taken against the

educator.
C.  "LEA" mean a local education agency, including local

school boards/public school districts, charter schools, and for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

D.  "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in
the public schools.

E.  "Substitute teacher" means an individual employed to
take the place of a regular teacher temporarily absent.

F.  "Temporarily absent" means a period not to exceed
eight consecutive weeks.

R277-508-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(a) which directs
the Board to make rules regarding the qualifications of educators
and ancillary personnel providing direct student services, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish eligibility
requirements and employment procedures for substitute
teachers.

R277-508-3.  Duration of Teaching Assignment.
A.  A substitute teacher may not serve in a teaching

position for more than eight consecutive weeks in one academic
year in either the same class or with the same group of students.
Individuals serving in the same teaching position for longer than
eight weeks shall hold an appropriate license or be replaced by
a person with an appropriate license.

B.  The State Superintendent of Public Instruction may
grant exceptions to R277-508-3A, as appropriate, in special
circumstances.

R277-508-4.  Hiring Priorities and Eligibility.
A.  The first priority in hiring substitute teachers shall be

given to those who hold a valid license in the subject matter they
will be teaching as a substitute.  Second priority is to hire
persons who have a valid license in a field commonly taught in
public schools.

B.  It is desirable that a substitute teacher hold a valid
license or a college degree.  An LEA shall evaluate persons
hired as substitutes to ensure that they are capable of managing
a class and carrying out the instructional program.

C.  Persons seeking employment as a substitute teacher
shall furnish evidence as requested from the hiring LEA that
they are physically and mentally fit to work.

D.  LEAs may not employ any individual as a substitute
teacher whose license has been revoked or is currently
suspended by the Board or whose license has been revoked or
is currently suspended by another state.  Individuals whose
licenses have been reinstated may be considered for employment
as substitute teachers.

R277-508-5.  Employment Procedures.
A.  LEAs shall establish policies for hiring substitute

teachers.  An LEA's policy shall include obtaining verification
from CACTUS that an applicant's license has not been revoked
or suspended.

B.  An LEA shall require substitute teachers to have
periodic criminal background checks consistent with an LEA's
policy under R277-516 for employees that work directly with
students.

C.  LEAs shall have a policy to evaluate substitute teachers
including a salary schedule to pay substitutes according to their
training, experience, and competency.

D.  Regular teachers shall have lesson plans immediately
available for use by substitute teachers.

E.  A student teacher may substitute in classes consistent
with the instructions and policies from the higher education
institution which the student attends.

F.  Paraprofessionals and aids may substitute in classes
consistent with LEA or school policies.

KEY:  teachers, professional competency, school personnel
June 7, 2013 Art X Sec 3
Notice of Continuation April 8, 2013 53A-1-402(1)(a)

53A-1-401(3)
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R277.  Education, Administration.
R277-525.  Special Educator Stipends.
R277-525-1.  Definitions.

A.  "After the school year" means two weeks after the final
day of the required contract period, as determined by the
employer.  For year-round schools, "after the school year"
means off-track periods, but not vacation periods.

B.  "Before the school year" means two weeks before the
first day of the required contract period, as determined by the
employer.

C.  "Board" means the Utah State Board of Education.
D.  "Duties related to the IEP process" means;
(1)  duties/responsibilities provided in 53A- 17a-156(4);
(2)  preparing paperwork related to the implementation of

IDEA; and
(3)  other duties or responsibilities related to the IEP

process, as determined by the special educator.
Duties related to the IEP process do not include:
(1)  professional development;
(2)  district level planning; and
(3)  direct student instruction.
E.  "Federal law regulating students with disabilities"

means the Individual with Disabilities Education Act (IDEA),
Title 1, Part A, Section 602.

F.  "Special educator," for purposes of this rule, means:
(1)  a licensed special education teacher as defined under

53A-17a-158(c); or
(2)  a licensed speech-language pathologist as defined

under Section 53A-17a-158(c).
G.  "Special education teacher" means an individual who

has a Utah educator license with a special education area of
concentration and whose primary assignment is the instruction
of students with disabilities who are eligible for special
education services.

H.  "Speech-language pathologist" means an individual
who has a Utah educator license with a speech-language
pathologist area of concentration or a speech-language
pathologist license and whose primary assignment is the
instruction of students with disabilities who are eligible for
special education services.

I.  "USOE" means the Utah State Office of Education.
J.  "Work day for special educator" means the special

educator's contract day as determined by the employer.  Stipends
shall only be paid for actual days worked.  A teacher shall not be
paid if days/hours are not actually worked.  Days are not
transferable among teachers.

R277-525-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities, and
Section 53A-17a-158 which requires the Board to distribute
money appropriated for stipends for special educators for
additional days of work.

B.  The purpose of this rule is provide standards and
procedures for distributing money appropriated for stipends for
special educators for additional days of work:

(1)  in recognition of the added duties and responsibilities
assumed by special educators to comply with federal law
regulating the education of students with disabilities; and

(2)  the need to attract and retain qualified special
educators.

R277-525-3.  School District/Charter School Responsibilities.
A.  School districts and charter schools shall contract with

individual special educators, defined under R277-525-1F, and
request in writing from the special educators:

(1)  the number of days (not to exceed 10 or the number of

days established by the Board) that the special educator commits
to work consistent with R277-525-1G and H; and

(2)  the time period (before the school year begins or after
the school year ends) that the special educator commits to
working the additional days.

B.  Special educators hired by school districts/charter
schools after October 15 shall receive funding for extra days to
the extent of funds available.

C.  School districts/charter schools shall submit an invoice
to the USOE twice within a fiscal year (July 1 to June 30) for
reimbursement for additional contract days worked by special
educators as follows:

(1)  no later than October 1 for special educators who
worked before the school year began; and

(2)  no later than June 30 for special educators who worked
after the school year ended.

D.  School districts/charter schools shall submit a final
report to the USOE no later than June 30 annually that provides:

(1)  the number of contract days worked by designated
special educators;

(2)  data and information compiled about hours, duties and
responsibilities completed by special educators during
additional days on a tracking and accounting form provided by
the USOE or using another form acceptable to the USOE; and

(3)  other assessment or evaluation information requested
from the USOE.

R277-525-4.  Board/USOE Responsibilities.
A.  The Board shall annually review this program and

determine, based upon the annual appropriation, the number of
special education days that shall be funded.

B.  To simplify accounting and evaluation requirements for
school districts and charter schools, the USOE shall:

(1)  provide model tracking and accounting materials to
school districts and charter schools before June 1, 2008.

(2)  provide a checklist of appropriate duties or tasks for
special educators consistent with R277-525-1D.

(3)  distribute funds to participating school districts and
charter schools for eligible special educators on a semiannual
basis.

(4)  request and collect data regarding use of days for
appropriate accountability and evaluation.

KEY:  special educators, stipends
July 8, 2008 Art X Sec 3
Notice of Continuation June 10, 2013 53A-1-401(3)

53A-17a-158
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R277.  Education, Administration.
R277-531.  Public Educator Evaluation Requirements
(PEER).
R277-531-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Educator" means an individual licensed under Section

53A-6-104 and who meets the requirements of R277-501.
C.  "Formative evaluation" means evaluations that provide

educators with feedback on how to improve their performance.
D.  "Instructional quality data" means data acquired

through observation of educator's instructional practices.
E.  "Joint educator evaluation committee" means the local

committee described under Section 53A-8a-403 that develops
and assesses an LEA evaluation program.

F.  "LEA" means a local education agency directly
responsible for the public education of Utah students, including
traditional local school boards and school districts, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

G.  "LEA Educator Evaluation Program" means an LEA's
process, policies and procedures for evaluating educators'
performance according to their various assignments; those
policies and procedures shall align with R277-531.

H.  "School administrator" means an educator serving in a
position that requires a Utah Educator License with an
Administrative area of concentration and who supervises Level
2 educators.

I.  "Student growth score" means a measurement of a
student's achievement towards educational goals in the course
of a school year.

J.  "Summative evaluation" means evaluations that are used
to make annual decisions or ratings of educator performance and
may inform decisions on salary, confirmed employment,
personnel assignments, transfers, or dismissals.

K.  "USOE" means the Utah State Office of Education.
L.  "Utah Consolidated Application (UCA)" means the

web-based grants management tool employed by the Utah State
Office of Education by which local education agencies submit
plans and budgets for approval of the Utah State Office of
Education.

M.  "Utah Effective Teaching Standards" means the
teaching standards identified and adopted in R277-530.

N.  "Utah Educational Leadership Standards" means the
standards for educational leadership identified and adopted in
R277-530.

O.  "Valid and reliable measurement tool(s)" means an
instrument that has proved consistent over time and uses non-
subjective criteria that require minimal interpretation.

R277-531-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision over
public education in the Board, by Sections 53A-1-402(1)(a)(i)
and (ii) which require the Board to establish rules and minimum
standards for the qualification and certification of educators and
for required school administrative and supervisory services, and
Section 53A-1-401(3) which allows the Board to make rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide a statewide
educator evaluation system framework that includes required
Board directed expectations and components and additional
LEA determined components and procedures to ensure the
availability of data about educator effectiveness are available.
The process shall focus on the improvement of high quality
instruction and improved student achievement.  Additionally,
the process shall include common data that can be aggregated
and disaggregated to inform Board and LEA decisions about
retention, preparation, recruitment, improved professional
development practices and ensure LEAs engage in a consistent

process statewide of educator evaluation.

R277-531-3.  Public Educator Evaluation Framework.
A.  The Board shall provide a framework that includes five

general evaluation system areas and additional discretionary
components of an LEA's educator evaluation system.

B.  Alignment with Board expectations and standards and
required consistency of LEA policies with evaluation process:

(1)  An LEA educator evaluation system shall be based on
rigorous performance expectations aligned with R277-530.

(2)  An LEA evaluation system shall establish and
articulate performance expectations individually for all licensed
LEA educators.

(3)  An LEA evaluation system shall include valid and
reliable measurement tools including, at a minimum:

(a)  observations of instructional quality;
(b)  evidence of student growth;
(c)  parent and student input; and
(d)  other indicators as determined by the LEA.
(4)  An LEA evaluation system shall provide a summative

yearly rating of educator performance using uniform statewide
terminology and definitions.  An LEA evaluation system shall
include summative and formative components.

(5)  An LEA evaluation system shall direct the revision or
alignment of all related LEA policies, as necessary, to be
consistent with the LEA Educator Evaluation System.

C.  Valid and reliable tools:
(1)  An LEA evaluation system shall use valid, reliable and

research-based measurement tool(s) for all educator evaluations.
Such measurements:

(a)  employ a variety of measurement tools;
(b)  adopt differentiated methodologies for measuring

student growth for educators in subject areas for which
standardized tests are available and in subject areas for which
standardized tests are not available;

(c)  provide evaluation for non-instructional licensed
educators and administrators;

(2)  shall provide for both formative and summative
evaluation data;

(3)  data gathered from tools may be considered by an LEA
to inform decisions about employment and professional
development.

D.  Discussion, collaboration and protection of
confidentiality with educators regarding evaluation process:

(1)  An LEA evaluation system shall provide for clear and
timely notice to educators of the components, timelines and
consequences of the evaluation process.

(2)  An LEA evaluation system shall provide for timely
discussion with evaluated educators to include professional
growth plans as required in R277-501 and evaluation
conferences.

(3)  An LEA evaluation system shall protect personal data
gathered in the evaluation process.

E.  Support for instructional improvement:
(1)  An LEA evaluation system shall assess professional

development needs of educators.
(2)  An LEA evaluation system shall identify educators

who do not meet expectations for instructional quality and
provide support as appropriate at the LEA level which may
include providing educators with mentors, coaches, specialists
in effective instruction and setting timelines and benchmarks to
assist educators toward greater improved instructional
effectiveness and student achievement.

F.  Records and documentation of required educator
evaluation information:

(1)  An LEA evaluation system shall include the evaluation
of all licensed educators at least once a year.

(2)  An LEA evaluation system shall provide at least an
annual rating for each licensed educator, including teachers,
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school administrators and other non-teaching licensed positions,
using Board-directed statewide evaluation terminology and
definitions.

(3)  An LEA evaluation system shall provide for the
evaluation of all provisional educators, as defined by the LEA
under Section 53A-8a-405, at least twice yearly.

(4)  An LEA evaluation system shall include the following
specific educator performance criteria:

(a)  instructional quality measures to be determined by the
LEA;

(b)  student growth score to be completely phased in by
July 1, 2015; and

(c)  other measures as determined by the LEA including
data gathered from student/parent input.

(5)  the Board shall determine weightings for specific
educator performance criteria to be used in the LEA's evaluation
system.

(6)  An LEA evaluation system shall include a plan for
recognizing educators who demonstrate exemplary professional
effectiveness, at least in part, by student achievement.

(7)  An LEA evaluation system shall identify potential
employment consequences, including discipline and
termination, if an educator fails to meet performance
expectations.

(8)  An LEA evaluation system shall include a review or
appeals procedure for an educator to challenge the process of a
summative evaluation that provides for adequate and timely due
process for the educator consistent with Section 53A-8a-406(2).

G.  An LEA may include additional components in an
evaluation system.

H.  A local board of education shall review and approve an
LEA's proposed evaluation system in an open meeting prior to
the local board's submission to the Board for review and
approval.

R277-531-4.  Board Support and Monitoring of LEA
Evaluation Systems.

A.  The Board shall establish a state evaluation advisory
committee to provide ongoing review and support for LEAs as
they develop and implement evaluation systems consistent with
the law and this Rule.  The Committee shall:

(1)  analyze LEA evaluation data for purposes of:
(a)  reporting;
(b)  assessing instructional improvement; and
(c)  assessing student achievement.
(2)  review required Board evaluation components

regularly and evaluate their usefulness in providing a consistent
statewide framework for educator evaluation, instructional
improvement and commensurate student achievement;

(3)  review LEA educator evaluation plans for alignment
with Board requirements.

B.  The USOE, under supervision of the Board, shall
develop a model educator evaluation system that includes
performance expectations consistent with this rule.

C.  The USOE shall evaluate and recommend tools and
measures for use by LEAs as they develop and initiate their local
educator evaluation systems.

D.  The USOE shall provide professional development and
technical support to LEAs to assist in evaluation procedures and
to improve educators' ability to make valid and reliable
evaluation judgments.

R277-531-5.  Implementation.
A.  Each LEA shall have an educator evaluation committee

in place by October 2011.
B.  Each LEA shall design the required evaluation program,

including pilot programs as desired.
C.  Each LEA shall continue to report educator

effectiveness data to the USOE in the UCA.

D.  Implementation shall be in place for the 2013-2014
school year.

E.  Board directed student growth measures shall be
implemented as part of the LEA evaluation system by the 2014-
2015 school year.

KEY:  educators, evaluations, requirements
June 24, 2013 Art X Sec 3

53A-1-402(1)(a)(i)
53A-1-401(3)
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R277.  Education, Administration.
R277-602.  Special Needs Scholarships - Funding and
Procedures.
R277-602-1.  Definitions.

A.  "Agreed upon procedure" for purposes of this rule
means the agreed upon procedure as provided for under Section
53A-1a-705(1)(b)(i)(B).

B.  "Annual assessment" for purposes of this rule means a
formal testing procedure carried out under prescribed and
uniform conditions that measures students' academic progress,
consistent with Section 53A-1a-705(1)(f).

C.  "Appeal" for purposes of the rule means an opportunity
to discuss/contest a final administrative decision consistent with
and expressly limited to the procedures of this rule.

D.  "Assessment team" means the individuals designated
under Section 53A-1a-703(1).

E.  "Audit of a private school" for purposes of this rule
means a financial audit provided by an independent certified
public accountant, as provided under Section 53A-1a-705(1)(b).

F.  "Board" means the Utah State Board of Education.
G. "Days" means school days unless specifically designated

otherwise in this rule.
H.  "Disclosure to parents" for purposes of this rule means

the express acknowledgments and acceptance required under
Section 53A-1a-704(5) as part of parent application available
through schools districts.

I.  "Eligible student" for purposes of this rule means:
(1)  the student's parent resides in Utah;
(2)  the student has a disability as designated in 53A-1a-

704(2)(b); and
(3)  the student is school age.
(4)  Eligible student also means that the student was

enrolled in a public school in the school year prior to the school
year in which the student will be enrolled in a private school,
has an IEP and has obtained acceptance for admission to an
eligible private school; and

(5)  The requirement to be enrolled in a public school in the
year prior and have an IEP does not apply if:

(a)  the student is enrolled or has obtained acceptance for
admission to an eligible private school that has previously
served students with disabilities; and

(b)  an assessment team is able to readily determine with
reasonable certainty that the student has a disability and would
qualify for special education services if enrolled in a public
school and the appropriate level of special education services
which would be provided were the student enrolled in a public
school.

J.  "Enrollment" for purposes of this rule means that the
student has completed the school enrollment process, the school
maintains required student enrollment information and
documentation of age eligibility, the student is scheduled to
receive services at the school, the student attends regularly, and
has been accepted consistent with R277-419 and the student's
IEP.

K.  "Final administrative action" for purposes of this rule
means the concluding action under Section 53A-1a-701 through
53A-1a-710 and this rule.

L.  "Individual education program (IEP)" means a written
statement for a student with a disability that is developed,
reviewed, and revised in accordance with Board Special
Education Rules and Part B of the Individuals with Disabilities
Education Act (IDEA).

M.  "Private school that has previously served students
with disabilities" means a school that:

(1)  has enrolled students within the last three years under
the special needs scholarship program;

(2)  has enrolled students within the last three years who
have received special education services under Individual
Services Plans (ISP from the school district where the school is

geographically located; or
(3)  can provide other evidence to the Board that is

determinative of having enrolled students with disabilities
within the last three years.

N.  "Special Needs Scholarship Appeals Committee
(Appeals Committee)" means a committee comprised of:

(1)  the special needs scholarship coordinator;
(2)  the USOE Special Education Director;
(3)  one individual appointed by the Superintendent or

designee; and
(4)  two Board-designated special education advocates.
O.  "USOE" means the Utah State Office of Education.
P.  "Warrant" means payment by check to a private school.

R277-602-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the Board, Section 53A-1a-
706(5)(b) which provides for Board rules to establish timelines
for payments to private schools, Section 53A-3-410(6)(b)(i)(c)
which provides for criminal background checks for employees
and volunteers, Section 53A-1a-707 which provides for Board
rules about eligibility of students for scholarships and the
application process for students to participate in the scholarship
program, and by Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to outline responsibilities for
parents/students, public schools, school districts or charter
schools, and eligible private schools that accept scholarships
from special needs students and the State Board of Education in
providing choice for parents of special needs students who
choose to have their children served in private schools and in
providing accountability for the citizenry in the administration
and distribution of the scholarship funds.

R277-602-3.  Parent/Guardian Responsibilities.
A.  If the student is enrolled in a public school or was

enrolled in a public school in the year previous to the year in
which the scholarship is sought, the parent/guardian shall
submit an application, available from the USOE or online at
www.usoe.org, to the school district or charter school within
which the parent/guardian resides.

(1)  The parent shall complete all required information on
the application and submit the following documentation with
the application form:

(a)  documentation that the parent/guardian is a resident of
the state of Utah;

(b)  documentation that the student is at least five years of
age before September 2 of the year of enrollment, consistent
with Section 53A-3-402(6);

(c)  documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d)  documentation that the student has satisfied R277-602-
3A or B; and

(e)  documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705;

(2)  The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3)  Any intentional falsification, misinformation, or
incomplete information provided on the application may result
in the cancellation of the scholarship to the student and non-
payment to the private school.

B.  If the student was not enrolled in a public school in the
year previous to the year in which the scholarship is sought, the
parent/guardian shall submit an application to the school district
in which the private school is geographically located (school
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district responsible for child find under IDEA, Sec. 612(a)(3)).
(1)  The parent shall complete all required information on

the application and submit the following documentation with
application form:

(a)  documentation that the parent/guardian is a resident of
the state of Utah;

(b)  documentation that the student is at least five years of
age, before September 2 of the year of enrollment;

(c)  documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d)  documentation that the student has satisfied R277-602-
3A or B; and

(e)  documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705.

(2)  The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3)  The parent shall provide documentation of student's
enrollment in an eligible private school as defined under Section
53A-1a-705;

(4)  The parent shall participate in an assessment team
meeting to determine if a student would qualify for special
education services and the level of services for which the
student would be eligible if enrolled in a public school.

C.  Payment provisions
(1)  The parent of a special needs scholarship student

whose application is received on or before July 1 shall be
eligible for quarterly scholarship payments equal to no more
than the amount established in Section 53A-1a-706(2), with
payments beginning on September 1.

(2)  The parent of a special needs scholarship student
whose application is received after July 1, but on or before
September 1 that shall be eligible for quarterly scholarship
payments equal to no more than three-fourths of the amount
established in Section 53A-1a-706(2), with payments beginning
on November 1.

(3)  The parent of a special needs scholarship student
whose application is received after September 1, but on or
before November 1 shall be eligible for quarterly scholarship
payments equal to no more than one-half of the amount
established in Section 53A-1a-706(2), with payments beginning
on February 1.

(4)  The parent of a special needs scholarship student
whose application is received on or before February 15 shall be
eligible for quarterly scholarship payments equal to no more
than one-fourth of the amount established in Section 53A-1a-
706(2), with payments beginning on April 15.

D.  A special needs scholarship shall be effective for three
years subject to renewal under Section 53A-1a-704(6).

E.  The parent shall, consistent with Section 53A-1a-
706(8), endorse the warrant received by the private school from
the USOE no more than 15 school days after the private school's
receipt of the warrant.

F.  The parent shall notify the Board in writing within five
days if:

(1)  the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2)  the student misses more than 10 consecutive days at
which point the Board may modify the payment to the private
school consistent with R277-419-1J.

G.  The parent shall cooperate and respond within 10 days
to an enrollment cross-checking request from the Board.

H.  The parent shall notify the Board in writing by July 1
in the second and third year to indicate the student's continued
enrollment.

R277-602-4.  School District or Charter School
Responsibilities.

A.  The school district or charter school that receives the
student's scholarship application consistent with Section 53A-
1a-704(4) shall forward applications to the Board no more than
10 days following receipt of the application.

B.  The school district or charter school that received the
student's scholarship application shall:

(1)  receive applications from students/parents;
(2)  verify enrollment of the student seeking a scholarship

in previous school year within a reasonable time following
contact by the Board;

(3)  verify the existence of the student's IEP and level of
service to the USOE within a reasonable time;

(4)  provide personnel to participate on an assessment team
to determine:

(a)  if a student who was previously enrolled in a private
school that has previously served students with disabilities
would qualify for special education services if enrolled in a
public school and the appropriate level of special education
services which would be provided were the child enrolled in a
public school for purposes of determining the scholarship
amount consistent with Section 53A-1a-706(2);

(b)  if a student previously receiving a special needs
scholarship is entitled to receive the scholarship during the
subsequent eligibility period.

C.  Special needs scholarship students shall not be enrolled
in public or charter schools for dual enrollment or
extracurricular activities, consistent with the parents'/guardians'
assumption of full responsibility for students' services under
Section 53A-1a-704(5).

D.  School districts and charter schools shall cooperate
with the Board in cross-checking special needs scholarship
student enrollment information, as requested by the Board.

E.  School district and charter school notification to
students with IEPs:

(1)  School districts and charter schools shall provide
written notice to parents or guardians of students who have an
IEP of the availability of a scholarship to attend a private school
through the Special Needs Scholarship Program.

(2)  The written notice shall consist of the following
statement: School districts and charter schools are required by
Utah law, 53A-1a-704(10), to inform parents of students with
IEPs enrolled in public schools, of the availability of a
scholarship to attend a private school through the Carson Smith
Scholarship Program.

(3)  The written notice shall be provided no later than 30
days after the student initially qualifies for an IEP.

(4)  The written notice shall be provided annually no later
than February 1 to all students who have IEPs.

(5)  The written notice shall include the address of the
Internet website maintained by the Board that provides
prospective applicants and their parents with program
information and application forms for the Carson Smith
Scholarship Program.

(6)  A school district, school within a school district, or
charter school that has an enrolled student who has an IEP shall
post the address of the Carson Smith Internet website
maintained by the Board on the school district's or school's
website, if the school district or school has one.

R277-602-5.  State Board of Education Responsibilities.
A.  The Board shall provide applications, containing

acknowledgments required under Section 53A-1a-704(5), for
parents seeking a special needs scholarship online, at the Board
offices, at school district or charter school offices, and at charter
schools no later than April 1 prior to the school year in which
admission is sought.

B.  The Board shall provide a determination that a private
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school meets the eligibility requirements of Section 53A-1a-705
as soon as possible but no more than 30 days after the private
school submits an application and completed documentation of
eligibility.  The Board may:

(1)  provide reasonable timelines within the application for
satisfaction of private school requirements;

(2)  issue letters of warning, require the school to take
corrective action within a time frame set by the Board, suspend
the school from the program consistent with Section 53A-1a-
708, or impose such other penalties as the Board determines
appropriate under the circumstances.

(3)  establish appropriate consequences or penalties for
private schools that:

(a)  fail to provide affidavits under Section 53A-1a-708;
(b)  fail to administer assessments, fail to report

assessments to parents or fail to report assessments to
assessment team under Section 53a-1a-705(1)(f);

(c)  fail to employ teachers with credentials required under
Section 53A-1a-705(g);

(d)  fail to provide to parents relevant credentials of
teachers under Section 53A-1a-705(h);

(e)  fail to require completed criminal background checks
under Section 53A-3-410(2) and take appropriate action
consistent with information received.

(4)  initiate complaints and hold administrative hearings, as
appropriate, and consistent with R277-602.

C.  The Board shall make a list of eligible private schools
updated annually and available no later than May 30 of each
year.

D.  Information about approved scholarships and
availability and level of funding shall be provided to scholarship
applicant parents/guardians no later than July 30 of each year.

E.  The Board shall mail scholarships directly to private
schools as soon as reasonably possible consistent with Section
53A-1a-706(8).

F.  Beginning with the 2006-07 school year, the Board may
begin scholarship payments to eligible private schools no earlier
than July 1 but before payment dates established by Section
53A-1a-706(5)(a) if the parent/guardian negotiates a payment
date with the USOE, provides reasonable advance notice to the
USOE and assumes responsibility for transmission of the
payment from the USOE to the private school.

G.  If an annual legislative appropriation is inadequate to
cover all scholarship applicants and documented levels of
service, the Board shall establish by rule a lottery system for
determining the scholarship recipients, with preference provided
for under Section 53A-1a-706(1)(c)(i).

H.  The Board shall verify and cross-check with school
districts or charter school special needs scholarship student
enrollment information consistent with Section 53A-1a-706(7).

R277-602-6.  Responsibilities of Private Schools that Receive
Special Needs Scholarships.

A.  Private schools shall submit applications by May 1
prior to the school year in which it intends to enroll scholarship
students.

B.  Applications and appropriate documentation from
private schools for eligibility to receive special needs
scholarship students shall be provided to the USOE on forms
designated by the USOE consistent with Section 53A-1a-705(3).

C.  Private schools shall satisfy criminal background check
requirements for employees and volunteers consistent with
Section 53A-3-410.

D.  Private schools that seek to enroll special needs
scholarship students shall, in concert with the parent seeking a
special needs scholarship for a student, initiate the assessment
team meetings required under Sections 53A-1a-704(3) and 53A-
1a-704(6).

(1)  Meetings shall be scheduled at times and locations

mutually acceptable to private schools, applicant parents and
participating public school personnel.

(2)  Designated private school and public school personnel
shall maintain documentation of the meetings and the decisions
made for the students.

(3)  Documentation regarding required assessment team
meetings, including documentation of meetings for students
denied scholarships or services and students admitted into
private schools and their levels of service, shall be maintained
confidentially by the private and public schools, except the
information shall be provided to the USOE for purposes of
determining student scholarship eligibility, or for verification of
compliance upon request by the USOE.

E.  Private schools receiving scholarship payments under
this rule shall provide complete student records in a timely
manner to other private schools or public schools requesting
student records if parents have transferred students under
Section 53A-1a-704(7).

F.  Private schools shall notify the Board within five days
if:

(1)  the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2)  the student misses more than 10 consecutive days of
school.

G.  Private schools shall satisfy health and safety laws and
codes under Section 53A-1a-705(1)(d) including:

(1)  the adoption of emergency preparedness response
plans that include training for school personnel and parent
notification for fire drills, natural disasters, and school safety
emergencies and

(2)  compliance with R392-200, Design, Construction,
Operation, Sanitation, and Safety of Schools.

H.  An approved eligible private school that changes
ownership shall submit a new application for eligibility to
receive Carson Smith scholarship payments from the Board; the
application shall demonstrate that the school continues to meet
the eligibility requirements of R277-602.

(1)  The application for renewed eligibility shall be
received from the school within 60 calendar days of the change
of ownership.

(2)  Ownership changes on the date that an agreement is
signed between previous owner and new owner.

(3)  If the application is not received by the USOE within
the 60 days, the new owner/school is presumed ineligible to
receive continued Carson Smith scholarship payments from the
USOE and, at the discretion of the Board, the USOE may
reclaim any payments made to a school within the previous 60
days.

(4)  If the application is not received by the USOE within
60 days after the change of ownership, the school is not an
eligible school and shall submit a new application for Carson
Smith eligibility consistent with the requirements and timelines
of R277-602.

R277-602-7.  Special Needs Scholarship Appeals.
A.  A parent or legal guardian of an eligible student or a

parent or legal guardian of a prospective eligible student may
appeal only the following actions under this rule:

(1)  alleged USOE violations of Section 53A-1a-701
through 710 or R277-602; or

(2)  alleged USOE violations of required timelines.
B.  The Appeals Committee may not grant an appeal

contrary to the statutory provisions of Section 53A-1a-701
through 53A-1a-710.

C.  An appeal shall be submitted in writing to the USOE
Special Needs Scholarship Coordinator at:  Utah State Office of
Education, 250 East 500 South, P.O. Box 144200, Salt Lake
City, UT 84114-4200.
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(1)  The appeal opportunity is expressly limited to an
appeal submitted in writing for USOE consideration.  The
appeal opportunity does not include an investigation required
under or similar to an IDEA state complaint investigation.

(2)  Appellants have no right to additional elements of due
process beyond the specific provisions of this rule.

(3)  Nothing in the appeals process established under
R277-602 shall be construed to limit, replace or adversely affect
parental appeal rights available under IDEA.

D.  Appeals shall be made within 15 days of written
notification of the final administrative decision.

E.  Appeals shall be considered by the Appeals Committee
within 15 days of receipt of the written appeal.

F.  The decision of the Appeals Committee shall be
transmitted to parents no more than ten days following
consideration by the Appeals Committee.

G.  Appeals shall be finalized as expeditiously as possible
in the joint interest of schools and students involved.

H.  The Appeals Committee's decision is the final
administrative action.

KEY:  special needs students, scholarships
February 22, 2011 Art X Sec 3
Notice of Continuation June 10, 2013 53A-1a-706(5)(b)

53A-3-410(6)(i)(c)
53A-1a-707

53A-1-401(3)
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R277.  Education, Administration.
R277-617.  Smart School Technology Program.
R277-617-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Independent Evaluating Committee" means the

committee established under Section 53A-1-709(5).
C.  "Smart School Technology Program (Program)" means

a three-year program developed by a selected technology
provider for a customized whole-school technology deployment
plan individualized for each school selected by the Board.

D.  "Technology," for purposes of this rule, means
technology provided as examples under Section 53A-1-709(7)
or other technology approved by the independent evaluating
committee.

E.  "USOE" means the Utah State Office of Education.
F.  "Whole-school technology deployment plan" means a

plan:
(1)  developed and implemented in a selected public

school;
(2)  that involves every student and every teacher;
(3)  that uses technology identified in the school's

application; and
(4)  that will assist the school staff in improving student

academic achievement during the period of the Program.

R277-617-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests the general control and supervision of
public education in the Board, by Section 53A-1-401(3) which
authorizes the Board to adopt rules in accordance with its
responsibilities, and by Section 53A-1-709(8)(d) that directs the
Board to make rules specifying procedures and criteria to be
used for selecting schools that may participate in the Program.

B.  The purpose of this rule is to provide criteria and
procedures for the Board to select schools to participate in the
Smart School Technology Program.

R277-617-3.  School Selection Criteria.
A.  The independent evaluating committee shall select a

minimum of 3 schools and a maximum of 10 schools, based on
number of applicants, cost of developing/implementing Program
in the applicant schools, school needs, funds available and other
relevant information.

B.  Public schools that include grade levels K-12 are
eligible.

C.  The independent evaluating committee shall
recommend and the Board shall select proposals from schools
that represent, to the extent possible, geographic, economic and
demographic diversity.

R277-617-4.  Procedures.
A.  A Program application shall be available from the

USOE by June 3, 2012.
B.  The application must be received by the USOE before

June 29, 2012.
C.  All applications shall be evaluated by the independent

evaluating committee and a joint recommendation provided to
the Board by July 20, 2012.

D.  The Board shall make final school selections at the
August, 2012 meeting of the Board.

R277-617-5.  Evaluation.
The Program shall be evaluated and reports submitted by

the Board consistent with Section 53A-1-709(9).

KEY:  schools, technology
July 23, 2012 Art X Sec 3
Notice of Continuation June 10, 2013 53A-1-401(3)

53A-1-709(8)(d)
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R277.  Education, Administration.
R277-751.  Special Education Extended School Year (ESY).
R277-751-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Extended school year (ESY)" means an extension of

the school district or charter school traditional school year to
provide special education and related services to a student with
a disability, in accordance with the student's IEP, and at no cost
to the student's parents.  ESY services shall meet the standards
of Part B of the Individuals with Disabilities Education Act
(IDEA), 20 U.S.C. 1401(3) and the State Board of Education
Special Education Rules.

C.  "ESY services" means the individualized education
program provided by the school to a student with a disability
during the ESY.

D.  "FAPE" means a free appropriate public education
which includes special education and related services that are
provided at public expense, under public supervision and
direction, and without charge; meet the standards of the USOE
and Part B of the Individuals with Disabilities Education Act
(IDEA), 20 U.S.C. 1401(3), include preschool, elementary
school and secondary school education in Utah; and are
provided in conformity with an IEP that meets the requirements
of Part B of the IDEA and Utah State Board of Education
Special Education Rules.

E.  "IEP" means a written statement of an individualized
education program by an IEP team and developed, reviewed,
and revised in accordance with Utah State Board of Education
Special Education Rules and the Part B of the IDEA.

F.  "IEP team" means a group of individuals that is
responsible for developing, reviewing, and revising an IEP for
a student with a disability.

G.  "LEA" means a local education agency which includes
school boards/public school districts, charter schools, and, for
the purposes of this rule, the Utah Schools for the Deaf and the
Blind.

H.  "Procedural Safeguards" means the procedural rights
designed to protect the rights of students with disabilities and
their parents.  Requirements are defined in IDEA and Utah State
Board of Education Special Education Rules, and include the
parent's right to participate in meetings, review educational
records, request an independent educational evaluation, receive
written prior notice of actions proposed or refused by the LEA,
and consent to evaluations and special education services.
Procedural Safeguards also describe dispute resolution options.

I.  "Regression" means reversion to a lower level of
functioning, evidenced by a decrease in the level of basic
behavioral or academic patterns, or both, or skills, which occurs
as a result of an interruption in educational programming.
These behaviors or skills are specified on a student's current
IEP.

J.  "Recoupment" means recovery of basic behavioral or
academic patterns, or both, or skills, specified on the IEP, to a
level demonstrated prior to the interruption of educational
programming.

K.  "Student with a disability" means a student who meets
eligibility criteria for special education and related services, as
defined in the Utah State Board of Education Special Education
Rules.

L.  "USOE" means the Utah State Office of Education.

R277-751-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which vests general control and supervision of
public education in the Board, Section 53A-1-402(1)(c) which
directs the Board to adopt rules regarding services to students
with disabilities and Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to specify the standards for

the special education ESY.

R277-751-3.  Determining Eligibility.
A.  A student eligible for ESY is:
(1)  a student who has been determined as eligible under

Utah State Board of Education Special Education Rules and
Part B of the IDEA; and

(2)  a student whose IEP team has determined, based upon
a review of multiple data sources and factors, on an individual
basis, an ESY is required to receive FAPE.

B.  The student's IEP shall reflect the IEP team's decision
regarding need for ESY services.

(1)  Parents shall be provided with written prior notice of
proposal or refusal to provide ESY services.

(2)  If determined as eligible for ESY services, the IEP
team shall determine the appropriate ESY services, based on the
student's individual needs.

(3)  ESY eligibility decisions and written prior notice of
ESY services shall be provided to parents in sufficient time to
permit accessing dispute resolution options of the Procedural
Safeguards, in the event of a dispute.

R277-751-4.  ESY Program Standards.
A.  The primary goal for a student requiring ESY services

is to maintain the current level of the student's academic and
functional skills and behavior in areas identified by the student's
IEP in order to provide FAPE.

B.  LEAs may not:
(1)  limit ESY to particular categories of disabilities or

particular ages or grade levels of students.
(2)  unilaterally limit the type, amount, or duration of ESY

services provided for students.
(3)  limit data consideration by IEP teams to only an

analysis of regression and recoupment.
C.  LEAs shall ensure that:
(1)  ESY student services are provided in the least

restrictive environment.
(2)  ESY teachers and paraprofessionals meet IDEA's

highly qualified requirements.

R277-751-5.  Division of Responsibilities.
A.  The duties of the Utah State Office of Education shall

include:
(1)  monitoring ESY compliance through:
(a)  LEA program administrative reviews, such as Utah

Program Improvement Planning System (UPIPS) monitoring;
(b)  requiring student attendance and membership

accountability.
(2)  providing technical assistance to LEAs;
(3)  collecting data on:
(a)  the number, disabilities, and levels of students served;
(b)  the types of program delivery models used;
(c)  costs of the ESY services in LEAs;
(d)  program effectiveness.
(4)  developing guidelines for LEAs.
B.  The duties of LEAs shall include:
(1)  establishing LEA procedures which are in accordance

with Board rules;
(2)  providing professional development and on-site visits

to assure that Board and LEA procedures are appropriately
understood and implemented;

(3)  establishing timelines to accomplish the purposes of
this rule;

(4)  analyzing LEA needs, reported by professionals, for
ESY services for individual, eligible students;

(5)  determining LEA ESY services parameters based upon
data received from educators on individual, eligible students.
The parameters shall include the personnel required to provide
special education and related services, location of services, and
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budget specifications;
(6)  ensuring parents and professionals have received

information about dispute resolution procedures for the appeal
of ESY eligibility decisions and ESY services parameters;

(7)  implementing processes to collect program
effectiveness data.

KEY:  exceptional children, extended school year
June 7, 2013 Art X Sec 3
Notice of Continuation April 8, 2013 53A-1-402(1)(c)

53A-1-401(3)
53A-17a-112(3)
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R280.  Education, Rehabilitation.
R280-200.  Rehabilitation.
R280-200-1.  Authority and Purpose.

A.  This rule is authorized by Section 53A-24-105 which
permits the Utah State Board of Education to administer funds
made available for vocational rehabilitation and independent
living.

B.  The purpose of this rule is to establish the standards and
procedures for the Utah State Office of Rehabilitation.

R280-200-2. Standards and Procedures for Vocational
Rehabilitation.

A.  The Utah State Board of Education adopts and
incorporates by reference within this rule the standards and
procedures of:  the Rehabilitation Act of 1973, P.L. 102-569
(amended in 1998).

B.  In addition, the Utah State Board of Education shall
conduct the Rehabilitation Program consistent with:

(1)  All state plans which are required and submitted under
P.L. 102-569, including those for Vocational Rehabilitation,
Title VI C, and Independent Living Rehabilitation Services and

(2)  The Case Service Manual for the Vocational
Rehabilitation Program, developed by the Utah State Office of
Rehabilitation, 2012, available from the Utah State Office of
Rehabilitation and from vocational rehabilitation counselors
employed by the Utah State Office of Rehabilitation.

KEY:  vocational education, rehabilitation
June 7, 2013 53A-24-105
Notice of Continuation April 8, 2013
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R307.  Environmental Quality, Air Quality.
R307-401.  Permit: New and Modified Sources.
R307-401-1.  Purpose.

This rule establishes the application and permitting
requirements for new installations and modifications to existing
installations throughout the State of Utah.  Additional
permitting requirements apply to larger installations or
installations located in nonattainment or maintenance areas.
These additional requirements can be found in R307-403, R307-
405, R307-406, R307-420, and R307-421.  Modeling
requirements in R307-410 may also apply.  Each of the
permitting rules establishes independent requirements, and the
owner or operator must comply with all of the requirements that
apply to the installation. Exemptions under R307-401 do not
affect applicability of the other permitting rules.

R307-401-2.  Definitions.
(1)  The following additional definitions apply to R307-

401.
"Actual emissions" (a) means the actual rate of emissions

of an air contaminant from an emissions unit, as determined in
accordance with paragraphs (b) through (d) below.

(b)  In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the air contaminant during a consecutive 24-
month period which precedes the particular date and which is
representative of normal source operation. The director shall
allow the use of a different time period upon a determination
that it is more representative of normal source operation. Actual
emissions shall be calculated using the unit's actual operating
hours, production rates, and types of materials processed, stored,
or combusted during the selected time period.

(c)  The director may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(d)  For any emissions unit that has not begun normal
operations on the particular date, actual emissions shall equal
the potential to emit of the unit on that date.

"Best available control technology" means an emissions
limitation (including a visible emissions standard) based on the
maximum degree of reduction for each air contaminant which
would be emitted from any proposed stationary source or
modification which the director, on a case-by-case basis, taking
into account energy, environmental, and economic impacts and
other costs, determines is achievable for such source or
modification through application of production processes or
available methods, systems, and techniques, including fuel
cleaning or treatment or innovative fuel combustion techniques
for control of such pollutant.  In no event shall application of
best available control technology result in emissions of any
pollutant which would exceed the emissions allowed by any
applicable standard under 40 CFR parts 60 and 61.  If the
director determines that technological or economic limitations
on the application of measurement methodology to a particular
emissions unit would make the imposition of an emissions
standard infeasible, a design, equipment, work practice,
operational standard or combination thereof, may be prescribed
instead to satisfy the requirement for the application of best
available control technology.  Such standard shall, to the degree
possible, set forth the emissions reduction achievable by
implementation of such design, equipment, work practice or
operation, and shall provide for compliance by means which
achieve equivalent results.

"Building, structure, facility, or installation" means all of
the pollutant-emitting activities which belong to the same
industrial grouping, are located on one or more contiguous or
adjacent properties, and are under the control of the same person
(or persons under common control) except the activities of any
vessel. Pollutant-emitting activities shall be considered as part

of the same industrial grouping if they belong to the same Major
Group (i.e., which have the same two-digit code) as described
in the Standard Industrial Classification Manual, 1972, as
amended by the 1977 Supplement (U.S. Government Printing
Office stock numbers 4101-0066 and 003-005-00176-0,
respectively).

"Construction" means any physical change or change in the
method of operation (including fabrication, erection,
installation, demolition, or modification of an emissions unit)
that would result in a change in emissions.

"Emissions unit" means any part of a stationary source that
emits or would have the potential to emit any air contaminant.

"Fugitive emissions" means those emissions which could
not reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening.

"Indirect source" means a building, structure, facility or
installation which attracts or may attract mobile source activity
that results in emission of a pollutant for which there is a
national standard.

"Potential to emit" means the maximum capacity of a
stationary source to emit an air contaminant under its physical
and operational design.  Any physical or operational limitation
on the capacity of the source to emit a pollutant, including air
pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design if the
limitation or the effect it would have on emissions is
enforceable.  Secondary emissions do not count in determining
the potential to emit of a stationary source.

"Secondary emissions" means emissions which occur as a
result of the construction or operation of a major stationary
source or major modification, but do not come from the major
stationary source or major modification itself.  Secondary
emissions include emissions from any offsite support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major
stationary source or major modification. Secondary emissions
do not include any emissions which come directly from a mobile
source, such as emissions from the tailpipe of a motor vehicle,
from a train, or from a vessel.

"Stationary source" means any building, structure, facility,
or installation which emits or may emit an air contaminant.

R307-401-3.  Applicability.
(1)  R307-401 applies to any person intending to:
(a)  construct a new installation which will or might

reasonably be expected to become a source or an indirect source
of air pollution, or

(b)  make modifications or relocate an existing installation
which will or might reasonably be expected to increase the
amount or change the effect of, or the character of, air
contaminants discharged, so that such installation may be
expected to become a source or indirect source of air pollution,
or

(c)  install a control apparatus or other equipment intended
to control emissions of air contaminants.

(2)  R307-403, R307-405 and R307-406 may establish
additional permitting requirements for new or modified sources.

(a)  Exemptions contained in R307-401 do not affect
applicability or other requirements under R307-403, R307-405
or R307-406.

(b)  Exemptions contained in R307-403, R307-405 or
R307-406 do not affect applicability or other requirements
under R307-401, unless specifically authorized in this rule.

R307-401-4.  General Requirements.
The general requirements in (1) through (3) below apply to

all new and modified installations, including installations that
are exempt from the requirement to obtain an approval order.



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 103

(1)  Any control apparatus installed on an installation shall
be adequately and properly maintained.

(2)  If the director determines that an exempted installation
is not meeting an approval order or State Implementation Plan
limitation, is creating an adverse impact to the environment, or
would be injurious to human health or welfare, then the director
may require the owner or operator to submit a notice of intent
and obtain an approval order in accordance with R307-401-5
through R307-401-8.  The director will complete an appropriate
analysis and evaluation in consultation with the owner or
operator before determining that an approval order is required.

(3)  Low Oxides of Nitrogen Burner Technology.
(a)  Except as provided in (b) below, whenever existing

fuel combustion burners are replaced, the owner or operator
shall install low oxides of nitrogen burners or equivalent oxides
of nitrogen controls, as determined by the director, unless such
equipment is not physically practical or cost effective. The
owner or operator shall submit a demonstration that the
equipment is not physically practical or cost effective to the
director for review and approval prior to beginning construction.

(b)  The provisions of (a) above do not apply to non-
commercial, residential buildings.

R307-401-5.  Notice of Intent.
(1)  Except as provided in R307-401-9 through R307-401-

17, any person subject to R307-401 shall submit a notice of
intent to the director and receive an approval order prior to
initiation of construction, modification or relocation. The notice
of intent shall be in a format specified by the director.

(2)  The notice of intent shall include the following
information:

(a)  A description of the nature of the processes involved;
the nature, procedures for handling and quantities of raw
materials; the type and quantity of fuels employed; and the
nature and quantity of finished product.

(b)  Expected composition and physical characteristics of
effluent stream both before and after treatment by any control
apparatus, including emission rates, volume, temperature, air
contaminant types, and concentration of air contaminants.

(c)  Size, type and performance characteristics of any
control apparatus.

(d)  An analysis of best available control technology for the
proposed source or modification. When determining best
available control technology for a new or modified source in an
ozone nonattainment or maintenance area that will emit volatile
organic compounds or nitrogen oxides, the owner or operator of
the source shall consider EPA Control Technique Guidance
(CTG) documents and Alternative Control Technique
documents that are applicable to the source.  Best available
control technology shall be at least as stringent as any published
CTG that is applicable to the source.

(e)  Location and elevation of the emission point and other
factors relating to dispersion and diffusion of the air
contaminant in relation to nearby structures and window
openings, and other information necessary to appraise the
possible effects of the effluent.

(f)  The location of planned sampling points and the tests
of the completed installation to be made by the owner or
operator when necessary to ascertain compliance.

(g)  The typical operating schedule.
(h)  A schedule for construction.
(i)  Any plans, specifications and related information that

are in final form at the time of submission of notice of intent.
(j)  Any additional information required by:
(i)  R307-403, Permits: New and Modified Sources in

Nonattainment Areas and Maintenance Areas;
(ii)  R307-405, Permits: Major Sources in Attainment or

Unclassified Areas (PSD);
(iii)  R307-406, Visibility;

(iv)  R307-410, Emissions Impact Analysis;
(v)  R307-420, Permits: Ozone Offset Requirements in

Davis and Salt Lake Counties; or
(vi)  R307-421, Permits:  PM10 Offset Requirements in

Salt Lake County and Utah County.
(k)  Any other information necessary to determine if the

proposed source or modification will be in compliance with
Title R307.

(3)  Notwithstanding the exemption in R307-401-9 through
16, any person that is subject to R307-403, R307-405, or R307-
406 shall submit a notice of intent to the director and receive an
approval order prior to intiation of construction, modification,
or relocation.

R307-401-6.  Review Period.
(1)  Completeness Determination.  Within 30 days after

receipt of a notice of intent, or any additional information
necessary to the review, the director will advise the applicant of
any deficiency in the notice of intent or the information
submitted.

(2)  Within 90 days of receipt of a complete application
including all the information described in R307- 401-5, the
director will

(a)  issue an approval order for the proposed construction,
installation, modification, relocation, or establishment pursuant
to the requirements of R307-401-8, or

(b)  issue an order prohibiting the proposed construction,
installation, modification, relocation or establishment if it is
deemed that any part of the proposal is inadequate to meet the
applicable requirements of R307.

(3)  The review period under (2) above may be extended by
up to three 30-day extensions if more time is needed to review
the proposal.

R307-401-7.  Public Notice.
(1)  Issuing the Notice.  Prior to issuing an approval or

disapproval order, the director will advertise intent to approve
or disapprove in a newspaper of general circulation in the
locality of the proposed construction, installation, modification,
relocation or establishment.

(2)  Opportunity for Review and Comment.
(a)  At least one location will be provided where the

information submitted by the owner or operator, the director's
analysis of the notice of intent proposal, and the proposed
approval order conditions will be available for public
inspection.

(b)  Public Comment.
(i)  A ten-day public comment period will be established.
(ii)  The public comment period in (i) above will be

increased to 30 days for any source that is:
(A)  subject to the requirements of R307-405, Permits:

Major Sources in Attainment or Unclassified Areas,
(B)  subject to the requirements of R307-406, Visibility,
(C)  subject to the requirements of R307-415, Operating

Permit Requirements;
(D)  a synthetic minor source in accordance with R307-

415-4(6);
(E)  located in a nonattainment area or a maintenance area

for any pollutant; or
(F)  subject to any standard or requirement of 42 U.S.C.

7411 or 7412.
(iii)  A request to extend the length of the comment period,

up to 30 days, may be submitted to the director:
(A)  within 10 days of the date the notice in (1) above is

published for comment periods established under (i), or
(B)  within 15 days of the date the notice in (1) above is

published for comment periods established under (ii).
(iv)  Public Hearing.  A request for a hearing on the

proposed approval or disapproval order may be submitted to the
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director:
(A)  within 10 days of the date the notice in (1) above is

published for comment periods established under (i) above, or
(B)  within 15 days of the date the notice in (1) above is

published for comment periods established under (ii) above.
(v)  The hearing will be held in the area of the proposed

construction, installation, modification, relocation or
establishment.

(vi)  The public comment and hearing procedure shall not
be required when an order is issued for the purpose of extending
the time required by the director to review plans and
specifications.

(3)  The director will consider all comments received
during the public comment period and at the public hearing and,
if appropriate, will make changes to the proposal in response to
comments before issuing an approval order or disapproval order.

R307-401-8.  Approval Order.
(1)  The director will issue an approval order if the

following conditions have been met:
(a)  The degree of pollution control for emissions, to

include fugitive emissions and fugitive dust, is at least best
available control technology. When determining best available
control technology for a new or modified source in an ozone
nonattainment or maintenance area that will emit volatile
organic compounds or nitrogen oxides, best available control
technology shall be at least as stringent as any Control
Technique Guidance document that has been published by EPA
that is applicable to the source.

(b)  The proposed installation will meet the applicable
requirements of:

(i)  R307-403, Permits: New and Modified Sources in
Nonattainment Areas and Maintenance Areas;

(ii)  R307-405, Permits:  Major Sources in Attainment or
Unclassified Areas (PSD);

(iii)  R307-406, Visibility;
(iv)  R307-410, Emissions Impact Analysis;
(v)  R307-420, Permits:  Ozone Offset Requirements in

Davis and Salt Lake Counties;
(vi)  R307-210, National Standards of Performance for

New Stationary Sources;
(vii)  National Primary and Secondary Ambient Air Quality

Standards;
(viii)  R307-214, National Emission Standards for

Hazardous Air Pollutants;
(ix)  R307-110, Utah State Implementation Plan; and
(x)  all other provisions of R307.
(2)  The approval order will require that all pollution

control equipment be adequately and properly maintained.
(3)  Receipt of an approval order does not relieve any

owner or operator of the responsibility to comply with the
provisions of R307 or the State Implementation Plan.

(4)  To accommodate staged construction of a large source,
the director may issue an order authorizing construction of an
initial stage prior to receipt of detailed plans for the entire
proposal provided that, through a review of general plans,
engineering reports and other information the proposal is
determined feasible by the director under the intent of R307.
Subsequent detailed plans will then be processed as prescribed
in this paragraph. For staged construction projects the previous
determination under R307-401-8(1) and (2) will be reviewed
and modified as appropriate at the earliest reasonable time prior
to commencement of construction of each independent phase of
the proposed source or modification.

(5)  If the director determines that a proposed stationary
source, modification or relocation does not meet the conditions
established in (1) above, the director will not issue an approval
order.

R307-401-9.  Small Source Exemption.
(1)  A small stationary source is exempted from the

requirement to obtain an approval order in R307-401-5 through
8 if the following conditions are met.

(a)  its actual emissions are less than 5 tons per year per air
contaminant of any of the following air contaminants: sulfur

10dioxide, carbon monoxide, nitrogen oxides, PM , ozone, or
volatile organic compounds;

(b)  its actual emissions are less than 500 pounds per year
of any hazardous air pollutant and less than 2000 pounds per
year of any combination of hazardous air pollutants;

(c)  its actual emissions are less than 500 pounds per year
of any air contaminant not listed in (a)( or (b) above and less
than 2000 pounds per year of any combination of air
contaminants not listed in (a) or (b) above.

(d)  Air contaminants that are drawn from the environment
through equipment in intake air and then are released back to
the environment without chemical change, as well as carbon
dioxide, nitrogen, oxygen, argon, neon, helium, krypton, xenon
should not be included in emission calculations when
determining applicability under (a) through (c) above.

(2)  The owner or operator of a source that is exempted
from the requirement to obtain an approval order under (1)
above shall no longer be exempt if actual emissions in any
subsequent year exceed the emission thresholds in (1) above.
The owner or operator shall submit a notice of intent under
R307-401-5 no later than 180 days after the end of the calendar
year in which the source exceeded the emission threshold.

(3)  Small Source Exemption - Registration.  The director
will maintain a registry of sources that are claiming an
exemption under R307-401-9.  The owner or operator of a
stationary source that is claiming an exemption under R307-
401-9 may submit a written registration notice to the director.
The notice shall include the following minimum information:

(a)  identifying information, including company name and
address, location of source, telephone number, and name of
plant site manager or point of contact;

(b)  a description of the nature of the processes involved,
equipment, anticipated quantities of materials used, the type and
quantity of fuel employed and nature and quantity of the
finished product;

(c)  identification of expected emissions;
(d)  estimated annual emission rates;
(e)  any control apparatus used; and
(f)  typical operating schedule.
(4)  An exemption under R307-401-9 does not affect the

requirements of R307-401-17, Temporary Relocation.
(5)  A stationary source that is not required to obtain a

permit under R307-405 for greenhouse gases, as defined in
R307-405-3(9)(a), is not required to obtain an approval order
for greenhouse gases under R307-401.  This exemption does not
affect the requirement to obtain an approval order for any other
air contaminant emitted by the stationary source.

R307-401-10.  Source Category Exemptions.
The following source categories described in (1) through

(5) below are exempted from the requirement to obtain an
approval order. The general provisions in R307-401-4 shall
apply to these sources.

(1)  Fuel-burning equipment in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure with a rated capacity of less than five million
BTU per hour using no other fuel than natural gas or LPG or
other mixed gas that meets the standards of gas distributed by a
utility in accordance with the rules of the Public Service
Commission of the State of Utah, unless there are emissions
other than combustion products.

(2)  Comfort heating equipment such as boilers, water
heaters, air heaters and steam generators with a rated capacity of
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less than one million BTU per hour if fueled only by fuel oil
numbers 1 - 6,

(3)  Emergency heating equipment, using coal or wood for
fuel, with a rated capacity less than 50,000 BTU per hour.

(4)  Exhaust systems for controlling steam and heat that do
not contain combustion products.

R307-401-11.  Replacement-in-Kind Equipment.
(1)  Applicability. Existing process equipment or pollution

control equipment that is covered by an existing approval order
or State Implementation Plan requirement may be replaced using
the procedures in (2) below if:

(a)  the potential to emit of the process equipment is the
same or lower;

(b)  the number of emission points or emitting units is the
same or lower;

(c)  no additional types of air contaminants are emitted as
a result of the replacement;

(d)  the process equipment or pollution control equipment
is identical to or functionally equivalent to the replaced
equipment;

(e)  the replacement does not change the basic design
parameters of the process unit or pollution control equipment;

(f)  the replaced process equipment or pollution control
equipment is permanently removed from the stationary source,
otherwise permanently disabled, or permanently barred from
operation;

(g)  the replacement process equipment or pollution control
equipment does not trigger New Source Performance Standards
or National Emissions Standards for Hazardous Air Pollutants
under 42 U.S.C. 7411 or 7412; and

(h)  the replacement of the control apparatus or process
equipment does not violate any other provision of Title R307.

(2)  Replacement-in-Kind Procedures.
(a)  In lieu of filing a notice of intent under R307-401-5,

the owner or operator of a stationary source shall submit a
written notification to the director before replacing the
equipment. The notification shall contain a description of the
replacement-in-kind equipment, including the control capability
of any control apparatus and a demonstration that the conditions
of (1) above are met.

(b)  If the replacement-in-kind meets the conditions of (1)
above, the director will update the source's approval order and
notify the owner or operator. Public review under R307-401-7
is not required for the update to the approval order.

(3)  If the replaced process equipment or pollution control
equipment is brought back into operation, it shall constitute a
new emissions unit.

R307-401-12.  Reduction in Air Contaminants.
(1)  Applicability. The owner or operator of a stationary

source of air contaminants that reduces or eliminates air
contaminants is exempt from the approval order requirements of
R307-401-5 through 8 if:

(a)  the project does not increase the potential to emit of
any air contaminant or cause emissions of any new air
contaminant, and

(b)  the director is notified of the change and the reduction
of air contaminants is made enforceable through an approval
order in accordance with (2) below.

(2)  Notification. The owner or operator shall submit a
written description of the project to the director no later than 60
days after the changes are made. The director will update the
source's approval order or issue a new approval order to include
the project and to make the emission reductions enforceable.
Public review under R307-401-7 is not required for the update
to the approval order.

R307-401-13.  Plantwide Applicability Limits.

A plantwide applicability limit under R307-405-21 does
not exempt a stationary source from the requirements of R307-
401.

R307-401-14.  Used Oil Fuel Burned for Energy Recovery.
(1)  Definitions.
"Boiler" means boiler as defined in R315-1-1(b).
"Used Oil" is defined as any oil that has been refined from

crude oil, used, and, as a result of such use contaminated by
physical or chemical impurities.

(2)  Boilers burning used oil for energy recovery are
exempted from the requirement to obtain an approval order in
R307-401-5 through 8 if the following requirements are met:

(a)  the heat input design is less than one million BTU/hr;
(b)  contamination levels of all used oil to be burned do not

exceed any of the following values:
(i)  arsenic - 5 ppm by weight,
(ii)  cadmium - 2 ppm by weight,
(iii)  chromium - 10 ppm by weight,
(iv)  lead - 100 ppm by weight,
(v)  total halogens - 1,000 ppm by weight,
(vi)  Sulfur - 0.50% by weight; and
(c)  the flash point of all used oil to be burned is at least

100 degrees Fahrenheit.
(3)  Testing.  The owner or operator shall test each load of

used oil received or generated as directed by the director to
ensure it meets these requirements. Testing may be performed
by the owner/operator or documented by test reports from the
used fuel oil vendor. The flash point shall be measured using the
appropriate ASTM method as required by the director. Records
for used oil consumption and test reports are to be kept for all
periods when fuel-burning equipment is in operation. The
records shall be kept on site and made available to the director
or the director's representative upon request. Records must be
kept for a three-year period.

R307-401-15.  Air Strippers and Soil Venting Projects.
(1)  The owner or operator of an air stripper or soil venting

system that is used to remediate contaminated groundwater or
soil is exempt from the notice of intent and approval order
requirements of R307-401-5 through 8 if the following
conditions are met:

(a)  the estimated total air emissions of volatile organic
compounds from a given project are less than the de minimis
emissions listed in R307-401-9(1)(a), and

(b)  the level of any one hazardous air pollutant or any
combination of hazardous air pollutants is below the levels
listed in R307-410-5(1)(c)(i)(C).

(2)  The owner or operator shall submit documentation that
the project meets the exemption requirements in R307-401-
15(1) to the director prior to beginning the remediation project.

(3)  After beginning the soil remediation project, the owner
or operator shall submit emissions information to the director to
verify that the emission rates of the volatile organic compounds
and hazardous air pollutants in R307-401-15(1) are not
exceeded.

(a)  Emissions estimates of volatile organic compounds
shall be based on test data obtained in accordance with the test
method in the EPA document SW-846, Test #8260c or 8261a,
or the most recent EPA revision of either test method if
approved by the director.

(b)  Emissions estimates of hazardous air pollutants shall
be based on test data obtained in accordance with the test
method in EPA document SW-846, Test #8021B or the most
recent EPA revision of the test method if approved by the
director.

(c)  Results of the test and calculated annual quantity of
emissions of volatile organic compounds and hazardous air
pollutants shall be submitted to the director within one month
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of sampling.
(d)  The test samples shall be drawn on intervals of no less

than twenty-eight days and no more than thirty-one days (i.e.,
monthly) for the first quarter, quarterly for the first year, and
semi-annually thereafter or as determined necessary by the
director.

(4)  The following control devices do not require a notice
of intent or approval order when used in relation to an air
stripper or soil venting project exempted under R307-401-15:

(a)  thermodestruction unit with a rated input capacity of
less than five million BTU per hour using no other auxiliary fuel
than natural gas or LPG, or

(b)  carbon adsorption unit.

R307-401-16.  De minimis Emissions From Soil Aeration
Projects.

An owner or operator of a soil remediation project is not
subject to the notice of intent and approval order requirements
of R307-401-5 through 8 when soil aeration or land farming is
used to conduct a soil remediation, if the owner or operator
submits the following information to the director prior to
beginning the remediation project:

(1)  documentation that the estimated total air emissions of
volatile organic compounds, using an appropriate sampling
method, from the project are less than the de minimis emissions
listed in R307-401-9(1)(a);

(2)  documentation that the levels of any one hazardous air
pollutant or any combination of hazardous air pollutants are less
than the levels in R307-410-5(1)(d); and

(3)  the location of the remediation and where the
remediated material originated.

R307-401-17.  Temporary Relocation.
The owner or operator of a stationary source previously

approved under R307-401 may temporarily relocate and operate
the stationary source at any site for up to 180 working days in
any calendar year not to exceed 365 consecutive days, starting
from the initial relocation date. The director will evaluate the
expected emissions impact at the site and compliance with
applicable Title R307 rules as the bases for determining if
approval for temporary relocation may be granted. Records of
the working days at each site, consecutive days at each site, and
actual production rate shall be submitted to the director at the
end of each 180 calendar days. These records shall also be kept
on site by the owner or operator for the entire project, and be
made available for review to the director as requested. R307-
401-7, Public Notice, does not apply to temporary relocations
under R307-401-17.

R307-401-18.  Eighteen Month Review.
Approval orders issued by the director in accordance with

the provisions of R307-401 will be reviewed eighteen months
after the date of issuance to determine the status of construction,
installation, modification, relocation or establishment. If a
continuous program of construction, installation, modification,
relocation or establishment is not proceeding, the director may
revoke the approval order.

KEY:  air pollution, permits, approval orders, greenhouse
gases
July 1, 2013 19-2-104(3)(q)
Notice of Continuation June 6, 2012 19-2-108
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R307.  Environmental Quality, Air Quality.
R307-403.  Permits:  New and Modified Sources in
Nonattainment Areas and Maintenance Areas.
R307-403-1.  Purpose and Definitions.

(1)  Purpose.  This rule implements the federal
nonattainment area permitting program for major sources as
required by 40 CFR 51.165.  In addition, the rule contains new
source review provisions for some non-major sources in PM10
nonattainment areas.  This rule supplements, but does not
replace, the permitting requirements of R307-401.

(2)  Unless otherwise specified, all references to 40 CFR in
R307-403 shall mean the version that is in effect on July 1,
2012.

(3)  Except as provided in R307-403-1(4), the definitions
in 40 CFR 51.165(a)(1)are hereby incorporated by reference.

(4)(a)  "Reviewing authority" means the director.
(b)  In the definition of "regulated NSR pollutant" in 40

CFR 51.165(a)(1)(xxxvii) the following subparagraph is added
to 51.165(a)(1)(xxvii)(4):  "(i)  Volatile organic compounds are
precursors to PM2.5 and ammonia is not a precursor to PM2.5
in the Logan, Salt Lake City, and Provo PM2.5 nonattainment
areas as defined in the July 1, 2010 version of 40 CFR 81.345."

(c)  The following definitions or portions of definitions that
apply to the equipment repair and replacement provisions are
not incorporated because these provisions were vacated by the
DC Circuit Court of Appeals on March 17, 2006:

(i)  in the definition of "major modification" in 40 CFR
51.165(a)(1)(v)(C), the second sentence in subparagraph (1);

(ii)  the definition of "process unit" in 40 CFR
51.165(a)(1)(xliii);

(iii)  the definition of "functionally equivalent component"
in 40 CFR 51.165(a)(1)(xliv);

(iv)  the definition of "fixed capital cost" in 40 CFR
51.165(a)(1)(xlv); and

(v)  the definition of "total capital investment" in 40 CFR
51.165(a)(1)(xlvi).

R307-403-2.  Applicability.
(1)  R307-403 applies to any new major stationary source

or major modification that is major for the pollutant for which
the area is designated nonattainment under section
107(d)(1)(A)(i) of the Clean Air Act, if the stationary source or
modification would locate anywhere in the designated
nonattainment area.

(a)  Except as otherwise provided in paragraph R307-403-
2(2), and consistent with the definition of major modification
contained in 40 CFR 51.165(a)(1)(v)(A), a project is a major
modification for a regulated NSR pollutant if it causes two types
of emissions increases-a significant emissions increase (as
defined in 40 CFR 51.165(a)(1)(xxvii)), and a significant net
emissions increase (as defined in 40 CFR 51.165(a)(1)(vi) and
(x)).  The project is not a major modification if it does not cause
a significant emissions increase.  If the project causes a
significant emissions increase, then the project is a major
modification only if it also results in a significant net emissions
increase.

(b)  The procedure for calculating (before beginning actual
construction) whether a significant emissions increase (i.e., the
first step of the process) will occur depends upon the type of
emissions units being modified, according to paragraphs R307-
403-2(c) through (e).  The procedure for calculating (before
beginning actual construction) whether a significant net
emissions increase will occur at the major stationary source (i.e.,
the second step of the process) is contained in the definition in
40 CFR 51.165(a)(1)(vi).  Regardless of any such
preconstruction projections, a major modification results if the
project causes a significant emissions increase and a significant
net emissions increase.

(c)  Actual-to-projected-actual applicability test for projects

that only involve existing emissions units.  A significant
emissions increase of a regulated NSR pollutant is projected to
occur if the sum of the difference between the projected actual
emissions (as defined in 40 CFR 51.165(a)(1)(xxviii)) and the
baseline actual emissions (as defined in 40 CFR
51.165(a)(1)(xxxv)(A) and (B), as applicable), for each existing
emissions unit, equals or exceeds the significant amount for that
pollutant (as defined in 40 CFR 51.165(a)(1)(x)).

(d)  Actual-to-potential test for projects that only involve
construction of a new emissions unit(s).  A significant emissions
increase of a regulated NSR pollutant is projected to occur if the
sum of the difference between the potential to emit (as defined
in 40 CFR 51.165(a)(1)(iii)) from each new emissions unit
following completion of the project and the baseline actual
emissions (as defined in 40 CFR 51.165(a)(1)(xxxv)(C)) of
these units before the project equals or exceeds the significant
amount for that pollutant (as defined in 40 CFR
51.165(a)(1)(x)).

(e)  Reserved.
(f)  Hybrid test for projects that involve multiple types of

emissions units.  A significant emissions increase of a regulated
NSR pollutant is projected to occur if the sum of the emissions
increases for each emissions unit, using the method specified in
R307-403-2(1)(c) through (d) as applicable with respect to each
emissions unit, for each type of emissions unit equals or exceeds
the significant amount for that pollutant (as defined in 40 CFR
51.165(a)(1)(x)).

(2)  For any major stationary source for a PAL for a
regulated NSR pollutant, the major stationary source shall
comply with requirements under R307-403-11.

(3)  Reserved.
(4)  Reserved.
(5)(a)  Approval to construct shall not relieve any owner or

operator of the responsibility to comply fully with applicable
provision of the state implementation plan and any other
requirements under local, state or federal law.

(b)  At such time that a particular source or modification
becomes a major stationary source or major modification solely
by virtue of a relaxation in any enforcement limitation which
was established after August 7, 1980, on the capacity of the
source or modification otherwise to emit a pollutant, such as a
restriction on hours of operation, then the requirements of
R307-403 shall apply to the source or modification as though
construction had not yet commenced on the source or
modification;

(6)  The provisions of R307-403-2(6)(a) through (f) apply
to projects at existing emissions units at a major stationary
source (other than projects at a source with a PAL) in
circumstances where there is a reasonable possibility that a
project that is not a part of a major modification may result in a
significant emissions increase and the owner or operator elects
to use the method specified in paragraphs 40 CFR
51.165(a)(1)(xxviii)(B)(1) through (3) for calculating projected
actual emissions.

(a)  Before beginning actual construction of the project, the
owner or operator shall document and maintain a record of the
following information:

(i)  A description of the project;
(ii)  Identification of the emissions unit(s) whose emissions

of a regulated NSR pollutant could be affected by the project;
and

(iii)  A description of the applicability test used to
determine that the project is not a major modification for any
regulated NSR pollutant, including the baseline actual
emissions, the projected actual emissions, the amount of
emissions excluded under 40 CFR 51.165(a)(1)(xxviii)(B)(3)
and an explanation for why such amount was excluded, and any
netting calculations, if applicable.

(b)  If the emissions unit is an existing electric utility steam
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generating unit, before beginning actual construction, the owner
or operator shall provide a copy of the information set out in
R307-403-2(6)(a) to the reviewing authority.  Nothing in this
paragraph shall be construed to require the owner or operator of
such a unit to obtain any determination from the reviewing
authority before beginning actual construction.

(c)  The owner or operator shall monitor the emissions of
any regulated NSR pollutant that could increase as a result of
the project and that is emitted by any emissions units identified
in paragraph R307-403-2(6)(a)(ii); and calculate and maintain
a record of the annual emissions, in tons per year on a calendar
year basis, for a period of 5 years following resumption of
regular operations after the change, or for a period of 10 years
following resumption of regular operations after the change if
the project increases the design capacity or potential to emit of
that regulated NSR pollutant at such emissions unit.

(d)  If the unit is an existing electric utility steam
generating unit, the owner or operator shall submit a report to
the reviewing authority within 60 days after the end of each year
during which records must be generated under paragraph R307-
403-2(6)(c) setting out the unit's annual emissions during the
year that preceded submission of the report.

(e)  If the unit is an existing unit other than an electric
utility steam generating unit, the owner or operator shall submit
a report to the reviewing authority if the annual emissions, in
tons per year, from the project identified in paragraph R307-
403-2(6)(a), exceed the baseline actual emissions (as
documented and maintained pursuant to paragraph R307-403-
2(6)(c), by a significant amount (as defined in 40 CFR
51.165(a)(1)(x)) for that regulated NSR pollutant, and if such
emissions differ from the preconstruction projection as
documented and maintained pursuant to paragraph R307-403-
2(6) (c).  Such report shall be submitted to the reviewing
authority within 60 days after the end of such year. The report
shall contain the following:

(i)  The name, address and telephone number of the major
stationary source;

(ii)  The annual emissions as calculated pursuant to
paragraph R307-403-2(6)(c); and

(iii)  Any other information that the owner or operator
wishes to include in the report (e.g., an explanation as to why
the emissions differ from the preconstruction projection).

(f)  A "reasonable possibility" under (R307-403-2(6)
occurs when the owner or operator calculates the project to
result in either:

(i)  A projected actual emissions increase of at least 50
percent of the amount that is a "significant emissions increase,"
as defined in 40 CFR 51.165(a)(1)(xxvii)(without reference to
the amount that is a significant net emissions increase), for the
regulated NSR pollutant; or

(ii)  A projected actual emissions increase that, added to the
amount of emissions excluded under 40 CFR
51.165(a)(1)(xxviii)(B)(3), sums to at least 50 percent of the
amount that is a "significant emissions increase," as defined
under paragraph 40 CFR 51.165(a)(1)(xxvii) without reference
to the amount that is a significant net emissions increase), for
the regulated NSR pollutant.  For a project for which a
reasonable possibility occurs only within the meaning of this
paragraph, and not also within the meaning of paragraph R307-
403-2(6)(f)(i), then provisions R307-403-2(6)(b) through (e) do
not apply to the project.

(7)  The owner or operator of the source shall make the
information required to be documented and maintained pursuant
to paragraph R307-403-2(6) above available for review upon a
request for inspection by the director or the general public
pursuant to the requirements contained in 40 CFR
70.4(b)(3)(viii).

(8)  The requirements of R307-403 applicable to major
stationary sources and major modifications of volatile organic

compounds shall apply to nitrogen oxides emissions from major
stationary sources and major modifications of nitrogen oxides
in an ozone transport region or in any ozone nonattainment area,
except in ozone nonattainment areas or in portions of an ozone
transport region where the EPA Administrator has granted a
nitrogen oxides waiver applying the standards set forth under
section 182(f) of the Clean Air Act and the waiver continues to
apply.

(9)  Reserved.
(10)  The requirements of R307-403 applicable to major

10stationary sources and major modifications of PM  shall also
apply to major stationary sources and major modifications of

10PM  precursors, except where the Administrator determines
10that such sources do not contribute significantly to PM  levels

10that exceed the PM  ambient standards in the area.
(11)  Reserved.
(12)  R307-403 applies to any major source or major

modification that is located outside a nonattainment area and is
major for the pollutant for which the area is designated
nonattainment under section 107(d)(1)(A)(i) of the Clean Air
Act and that causes the significant increments in R307-403-3(1)
to be exceeded in the nonattainment area.

(12)  R307-403-5 applies to any new or modified source in
10a PM  nonattainment area.

R307-403-3.  Review of Major Sources of Air Quality
Impact.

Every major new source or major modification must be
reviewed by the director to determine if a source will cause or
contribute to a violation of the NAAQS.  The determination of
whether a source will cause or contribute to a violation of the
NAAQS will be made by the director as of the new source's
projected start-up date.  He will make an analysis of the
proposed new source's operation data using the best information
and analytical techniques available.

(1)  If the owner or operator of a source proposes to locate
the source outside an area of nonattainment where the source
will not cause an increase greater than the following increments
in actual areas of nonattainment or in the Salt Lake City and
Ogden maintenance areas for carbon monoxide and the source
otherwise meets the requirements of these regulations, such
source shall be approved.

TABLE

MAXIMUM ALLOWABLE MICROGRAM/CUBIC METER IMPACT
BY AVERAGING TIME

Pollutant             Annual    24-Hr   8-Hr   3-Hr    1-Hr
SULFUR DIOXIDE          1.0        5             25
PM10                    1.0        3
CO                                       500          2000

(2)  If the director finds that the emissions from a proposed
source would cause a new violation of the NAAQS but would
not contribute to an existing violation, the director shall approve
the proposed source if and only if:

(a)  the new source is required to meet a more stringent
emission limitation, sufficient to avoid a new violation of the
NAAQS and

(b)  the new source has acquired sufficient offset to avoid
a new violation of the NAAQS and

(c)  the new emission limitations for the proposed source
and for any affected existing sources are enforceable.

(3)  If the director finds that the emissions from a proposed
source in a nonattainment area would contribute to an existing
violation of a national ambient air quality standard at the time
of the source's proposed start-up date, approval shall be granted
if and only if:

(a)  the new source meets an emission limitation which is
the Lowest Achievable Emission Rate (LAER) for such source
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and
(b)  the applicant has certified that all existing major

sources in the State, owned or controlled by the owner or
operator (or by any entity controlling, controlled by or under
common control with such owner or operator) of the proposed
source, are in compliance with all applicable rules in R307,
including the Utah Implementation Plan requirements or are in
compliance with an approved schedule and timetable for
compliance under the Utah Implementation Plan, R307, or an
enforcement order, and that the source is complying with all
requirements and limitations as expeditiously as practicable.

(c)  emission offsets to the extent provided in R307-403-4,
5 and 6 are sufficient such that there will be reasonable further
progress toward attainment of the applicable NAAQS.

(d)  the emission offsets provide a positive net air quality
benefit in the affected area of nonattainment.

(e)  there is an approved implementation plan in effect for
the pollutant to be emitted by the proposed source.

(4)  A source which is locating outside a nonattainment
area or the Salt Lake City and Ogden maintenance areas for
carbon monoxide and which causes the significant increments
in (1) above to be exceeded in the nonattainment or maintenance
area is subject to the requirements of (3) above.

R307-403-4.  Offsets:  General Requirements.
(1)  Emission offsets must be obtained from the same

source or other sources in the same nonattainment area except
that the owner or operator of a source may obtain emission
offsets in another nonattainment area if:

(a)  the other area has an equal or higher nonattainment
classification than the area in which the source is located; and

(b)  emissions from such other area contribute to a violation
of the national ambient air quality standard in the nonattainment
area in which the source is located or which is impacted by the
source.

(2)  Any emission offsets shall be enforceable by the time
a new or modified source commences construction, and, by the
time a new or modified source commences operation, any
emission offsets shall be in effect and enforceable and shall
assure that the total tonnage of increased emissions of the air
pollutant from the new or modified source shall be offset by an
equal or greater reduction, as applicable, in the actual emissions
of such air pollutant from the same or other sources in the area.

(3)  Emission reductions otherwise required by the federal
Clean Air Act or R307, including the State Implementation Plan
shall not be creditable as emission reductions for purposes of
any offset requirement.  Incidental emission reductions which
are not otherwise required by federal or state law shall be
creditable as emission reductions if such emission reductions
meet the requirements of (1) and (2) above.

(4)  Sources shall be allowed to offset, by alternative or
innovative means, emission increases from rocket engine and
motor firing, and cleaning related to such firing, at an existing
or modified major source that tests rocket engines or motors
under the conditions outlined in 42 U.S.C. 7503(e) (Section
173(e)(1) through Section 173(e)(4) of the federal Clean Air Act
as amended in 1990).

R307-403-5.  Offsets:  PM10 Nonattainment Areas.
(1)  New sources which have a potential to emit, or

modified sources which would produce an emission increase
equal to or exceeding the tonnage total of combined PM10,
sulfur dioxide, and oxides of nitrogen listed below which are
located in or impact a PM10 Nonattainment Area as defined in
(a) below, shall obtain an enforceable offset as defined in (b)
and (c) below.

(a)  For the purpose of determining whether the owner or
operator which proposes to locate a source outside a
nonattainment area is required to obtain offsets, the maximum

allowable impact on any nonattainment area is 1.0
microgram/cubic meter for a one-year averaging period and 3.0
micrograms/cubic meter for a 24-hour averaging period for any
combination of PM10, sulfur dioxide and nitrogen dioxide.

(b)  For a total of 50 tons/year or greater, an offset of 1.2:1
of the emission increase is required.

(c)  For a total of 25 tons/year but less than 50 tons/year, an
offset of 1:1 of the emission increase is required.

(2)  For the offset determinations, PM10, sulfur dioxide,
and oxides of nitrogen shall be considered on an equal basis.  In
areas where offsets are required for both PM10 and ozone, the
most stringent emission offset ratio for oxides of nitrogen
required by R307-403 or R307-420 shall apply.

R307-403-6.  Offsets:  Ozone Nonattainment Areas.
In any ozone nonattainment area, new sources and

modifications to existing sources as defined and outlined in 42
U.S.C. 7511a (Section 182 of the Clean Air Act) shall meet the
offset requirements and conditions listed in that section for the
applicable classified area and for the identified pollutants.

R307-403-7.  Offsets:  Baseline.
The baseline to be used for determination of credit for

emission and air quality offsets will be the emission limitations
and/or other requirements in the State Implementation Plan
(SIP), revised in accordance with the Clean Air Act or
subsequent revisions thereto in effect at the time the application
to construct or modify a source is filed.

R307-403-8.  Offsets:  Banking of Emission Offset Credit.
Banking of emission offset credit will be permitted to the

fullest extent allowed by applicable Federal Law as identified in
EPA's document "Emissions Trading Policy Statement"
published in the Federal Register on December 4, 1986, and 40
CFR 51.165(a)(3)(ii)(c) as amended on June 28, 1989, and 40
CFR 51, Appendix S.  To preserve banked emission reductions,
the director must identify them in either the Utah SIP or an
order issued pursuant to R307-401 and shall provide a registry
to identify the person, private entity or governmental authority
that has the right to use or allocate the banked emission
reductions, and to record any transfers of, or liens on these
rights.

R307-403-9.  Construction in Stages.
When a source is constructed or modified in stages which

individually do not have the potential to emit more than 100
tons per year, the allowable emission from all such stages shall
be added together in determining the applicability of R307-403.

R307-403-10.  Analysis of Alternatives.
The owner or operator of a major new source or major

modification to be located in a nonattainment area or which
would impact a nonattainment area must, in addition to the
requirements in R307-403, submit with the notice of intent an
adequate analysis of alternative sites, sizes, production
processes, and environmental control techniques for such
proposed source which demonstrates the benefits of the
proposed source significantly outweigh the environmental and
social costs imposed as a result of its location, construction, or
modification.  The director shall review the analysis.  The
analysis and the director's comments shall be subject to public
comment as required by R307-401-7.  The preceding shall also
apply in Salt Lake and Davis Counties for new major sources or
modifications which are considered major for precursors of
ozone, including volatile organic compounds and nitrogen
oxides.

R307-403-11.  Actuals PALS.
The provisions of 40 CFR 51.165(f)(1) through (14) are
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hereby incorporated by reference.

KEY:  air quality, nonattainment, offset
July 1, 2013 19-2-104
Notice of Continuation June 6, 2012 19-2-108
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R307.  Environmental Quality, Air Quality.
R307-420.  Permits:  Ozone Offset Requirements in Davis
and Salt Lake Counties.
R307-420-1.  Purpose.

The purpose of R307-420 is to maintain the offset
provisions of the nonattainment area new source review
permitting program in Salt Lake and Davis Counties after the
area is redesignated to attainment for ozone.  R307-420 also
establishes more stringent offset requirements for nitrogen
oxides that may be triggered as a contingency measure under the
ozone maintenance plan.

R307-420-2.  Definitions.
Except as provided in R307-420-2, the definitions in R307-

403-1 apply to R307-420.
"Major Source" means:
(1)(a)  any stationary source of air pollutants which emits,

or has the potential to emit, fifty tons per year or more of
volatile organic compounds; or

(b)  any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
nitrogen oxides; or

(c)  any physical change that would occur at a source not
qualifying under (1)(a) or (b) as a major source, if the change
would constitute a major source by itself.

(2)  The fugitive emissions of a stationary source shall not
be included in determining whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
(e)  Iron and steel mills;
(f)  Primary aluminum ore reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British Thermal Units per hour heat
input;

(v)  Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British Thermal Units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under 42 U.S.C. 7411 or
7412 (section 111 or 112 of the federal Clean Air Act).

"Significant" means, for the purposes of determining what
is a significant emission increase or a significant net emission
increase and therefore a major modification, a rate of emissions
that would equal or exceed any of the following rates:

(1)  for volatile organic compounds, 25 tons per year,
(2)  for nitrogen oxides, 40 tons per year.

R307-420-3.  Applicability.
(1)  Nitrogen Oxides.  Effective August 18, 1997, any new

major source or major modification of nitrogen oxides in Davis
County or Salt Lake County shall offset the proposed increase
in nitrogen oxide emissions by a ratio of 1.15:1 before the
director may issue an approval order to construct, modify, or
relocate under R307-401.

(2)  Volatile Organic Compounds.  Effective December 2,
1998 any new major source or major modification of volatile
organic compounds in Davis County or Salt Lake County shall
offset the proposed increase in volatile organic compound
emissions by a ratio of 1.2:1 before the director may issue an
approval order to construct, modify, or relocate under R307-
401.

(3)  The applicability provisions in R307-403-2(1)(a)
through (f) and R307-403-2(2) through (7) apply in R307-420
for the limited purpose of determining whether a modification
is a major modification for volatile organic compounds or
nitrogen oxides. Emissions of other regulated air pollutants shall
not be considered in this determination.

R307-420-4.  General Requirements.
(1)  All emission offsets shall meet the general

requirements for calculating and banking emission offsets that
are established in R307-403-4, R307-403-7 and R307-403-8.

(2)  Emission offset credits generated in Davis County or
Salt Lake County may be used in either county.

(3)  Offsets may not be traded between volatile organic
compounds and nitrogen oxides.

R307-420-5.  Contingency Measure:  Offsets for Oxides of
Nitrogen.

If the nitrogen oxide offset contingency measure described
in Section IX, Part D.2.h(3) of the state implementation plan is
triggered, the following conditions shall apply in Davis County
and Salt Lake County.

(1)  Paragraph (1)(b) in the term "major source," which is
defined in R307-420-2, shall be changed to read:  any stationary
source of air pollutants which emits, or has the potential to emit,
fifty tons per year or more of nitrogen oxides.

(2)  The nitrogen dioxide level that is included in the term
"significant," which is defined in R307-420-2, shall be changed
from 40 tons per year to 25 tons per year.

(3)  The emission offset ratio shall be 1.2:1 for nitrogen
oxides.

KEY:  air pollution, ozone, offset
July 1, 2013 19-2-104
Notice of Continuation June 6, 2012 19-2-108
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R313.  Environmental Quality, Radiation Control.
R313-12.  General Provisions.
R313-12-1.  Authority.

The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(8) and
Section 63J-1-504.

R313-12-2.  Purpose and Scope.
It is the purpose of these rules to state such requirements as

shall be applied in the use of radiation, radiation machines, and
radioactive materials to ensure the maximum protection of the
public health and safety to all persons at, or in the vicinity of,
the place of use, storage, or disposal.  These rules are intended
to be consistent with the proper use of radiation machines and
radioactive materials.  Except as otherwise specifically provided,
these rules apply to all persons who receive, possess, use,
transfer, own or acquire any source of radiation, provided,
however, that nothing in these rules shall apply to any person to
the extent such person is subject to regulation by the U.S.
Nuclear Regulatory Commission.  See also Section R313-12-55.

R313-12-3.  Definitions.
As used in these rules, these terms shall have the

definitions set forth below.  Additional definitions used only in
a certain rule will be found in that rule.

"A1" means the maximum activity of special form
radioactive material permitted in a Type A package.

"A2" means the maximum activity of radioactive material,
other than special form radioactive material, low specific
activity, and surface contaminated object material permitted in
a Type A package.  These values are either listed in 10 CFR 71,
Appendix A, which is incorporated by reference in Section
R313-19-100 or may be derived in accordance with the
procedures prescribed in 10 CFR 71, Appendix A, which is
incorporated by reference in Section R313-19-100.

"Absorbed dose" means the energy imparted by ionizing
radiation per unit mass of irradiated material.  The units of
absorbed dose are the gray (Gy) and the rad.

"Accelerator produced radioactive material" means material
made radioactive by a particle accelerator.

"Act" means Utah Radiation Control Act, Title 19, Chapter
3.

"Activity" means the rate of disintegration or
transformation or decay of radioactive material.  The units of
activity are the becquerel (Bq) and the curie (Ci).

"Adult" means an individual 18 or more years of age.
"Address of use" means the building or buildings that are

identified on the license and where radioactive material may be
received, used or stored.

"Advanced practice registered nurse" means an individual
licensed by this state to engage in the practice of advanced
practice registered nursing.  See Sections 58-31b-101 through
58-31b-801, Nurse Practice Act.

"Agreement State" means a state with which the United
States Nuclear Regulatory Commission or the Atomic Energy
Commission has entered into an effective agreement under
Section 274 b. of the Atomic Energy Act of 1954, as amended
(73 Stat. 689).

"Airborne radioactive material" means a radioactive
material dispersed in the air in the form of dusts, fumes,
particulates, mists, vapors, or gases.

"Airborne radioactivity area" means:  a room, enclosure, or
area in which airborne radioactive material exists in
concentrations:

(a)  In excess of the derived air concentrations (DACs),
specified in Rule R313-15, or

(b)  To such a degree that an individual present in the area
without respiratory protective equipment could exceed, during
the hours an individual is present in a week, an intake of 0.6

percent of the annual limit on intake (ALI), or 12 DAC hours.
"As low as reasonably achievable" (ALARA) means

making every reasonable effort to maintain exposures to
radiation as far below the dose limits as is practical, consistent
with the purpose for which the licensed or registered activity is
undertaken, taking into account the state of technology, the
economics of improvements in relation to state of technology,
the economics of improvements in relation to benefits to the
public health and safety, and other societal and socioeconomic
considerations, and in relation to utilization of nuclear energy
and licensed or registered sources of radiation in the public
interest.

"Area of use" means a portion of an address of use that has
been set aside for the purpose of receiving, using, or storing
radioactive material.

"Background radiation" means radiation from cosmic
sources; naturally occurring radioactive materials, including
radon, except as a decay product of source or special nuclear
material, and including global fallout as it exists in the
environment from the testing of nuclear explosive devices or
from past nuclear accidents such as Chernobyl that contribute to
background radiation and are not under the control of the
licensee.  "Background radiation" does not include sources of
radiation from radioactive materials regulated by the
Department under the Radiation Control Act or Rules.

"Becquerel" (Bq) means the SI unit of activity.  One
becquerel is equal to one disintegration or transformation per
second.

"Bioassay" means the determination of kinds, quantities or
concentrations, and in some cases, the locations of radioactive
material in the human body, whether by direct measurement (in
vivo counting) or by analysis and evaluation of materials
excreted or removed from the human body.  For purposes of
these rules, "radiobioassay" is an equivalent term.

"Board" means the Radiation Control Board created under
Section 19-1-106.

"Byproduct material" means:
(a)  a radioactive material, with the exception of special

nuclear material, yielded in or made radioactive by exposure to
the radiation incident to the process of producing or utilizing
special nuclear material;

(b)  the tailings or wastes produced by the extraction or
concentration of uranium or thorium from any ore processed
primarily for its source material content, including discrete
surface wastes resulting from uranium solution extraction
processes.  Underground ore bodies depleted by these solution
extraction operations do not constitute "byproduct material"
within this definition;

(c)  (i)  a discrete source of radium-226 that is produced,
extracted, or converted after extraction, before, on, or after
August 8, 2005, for use for a commercial, medical, or research
activity; or

(ii)  material that
(A)  has been made radioactive by use of a particle

accelerator; and
(B)  is produced, extracted, or converted after extraction,

before, on, or after August 8, 2005, for use for a commercial,
medical, or research activity; and

(d)  a discrete source of naturally occurring radioactive
material, other than source material, that

(i)  The Commission, in consultation with the
Administrator of the Environmental Protection Agency, the
Secretary of Energy, the Secretary of Homeland Security, and
the head of any other appropriate Federal agency, has
determined would pose a threat similar to the threat posed by a
discrete source of radium-226 to the public health and safety or
the common defense and security; and

(ii)  Before, on, or after August 8, 2005, is extracted or
converted after extraction for use in a commercial, medical, or
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research activity.
"Calibration" means the determination of:
(a)  the response or reading of an instrument relative to a

series of known radiation values over the range of the
instrument; or

(b)  the strength of a source of radiation relative to a
standard.

"CFR" means Code of Federal Regulations.
"Chelating agent" means a chemical ligand that can form

coordination compounds in which the ligand occupies more than
one coordination position.  The agents include beta diketones,
certain proteins, amine polycarboxylic acids, hydroxycarboxylic
acids, gluconic acid, and polycarboxylic acids.

"Chiropractor" means an individual licensed by this state
to engage in the practice of chiropractic.  See Sections 58-73-
101 through 58-73-701, Chiropractic Physician Practice Act.

"Collective dose" means the sum of the individual doses
received in a given period of time by a specified population
from exposure to a specified source of radiation.

"Commission" means the U.S. Nuclear Regulatory
Commission.

"Committed dose equivalent" (HT,50), means the dose
equivalent to organs or tissues of reference (T), that will be
received from an intake of radioactive material by an individual
during the 50-year period following the intake.

"Committed effective dose equivalent" (HE,50), is the sum
of the products of the weighting factors applicable to each of the
body organs or tissues that are irradiated and the committed
dose equivalent to each of these organs or tissues.

"Consortium" means an association of medical use
licensees and a PET radionuclide production facility in the same
geographical area that jointly own or share in the operation and
maintenance cost of the PET radionuclide production facility
that produces PET radionuclides for use in producing
radioactive drugs within the consortium for noncommercial
distributions among its associated members for medical use. The
PET radionuclide production facility within the consortium must
be located at an educational institution, a Federal facility, or a
medical facility.

"Controlled area" means an area, outside of a restricted area
but inside the site boundary, access to which can be limited by
the licensee or registrant for any reason.

"Critical group" means the group of individuals reasonably
expected to receive the greatest exposure to residual
radioactivity for any applicable set of circumstances.

"Curie" means a unit of measurement of activity. One curie
(Ci) is that quantity of radioactive material which decays at the
rate of 3.7 x 1010 disintegrations or transformations per second
(dps or tps).

"Cyclotron means a particle accelerator in which the
charged particles travel in an outward spiral or circular path.  A
cyclotron accelerates charged particles at energies usually in
excess of 10 megaelectron volts and is commonly used for
production of short half-life radionuclides for medical use.

"Decommission" means to remove a facility or site safely
from service and reduce residual radioactivity to a level that
permits:

(a)  release of property for unrestricted use and termination
of the license; or

(b)  release of the property under restricted conditions and
termination of the license.

d"Deep dose equivalent" (H ), which applies to external
whole body exposure, means the dose equivalent at a tissue
depth of one centimeter (1000 mg/cm ).2

"Dentist" means an individual licensed by this state to
engage in the practice of dentistry.  See sections 58-69-101
through 58-69-805, Dentist and Dental Hygienist Practice Act.

"Department" means the Utah State Department of
Environmental Quality.

"Depleted uranium" means the source material uranium in
which the isotope uranium-235 is less than 0.711 weight percent
of the total uranium present.  Depleted uranium does not include
special nuclear material.

"Diffuse source" means a radionuclide that has been
unintentionally produced or concentrated during the processing
of materials for use for commercial, medical, or research
activities.

"Director" means the Director of the Division of Radiation
Control.

"Discrete source" means a radionuclide that has been
processed so that its concentration within a material has been
purposely increased for use for commercial, medical, or research
activities.

"Distinguishable from background" means that the
detectable concentration of a radionuclide is statistically
different from the background concentration of that radionuclide
in the vicinity of the site or, in the case of structures, in similar
materials using adequate measurement technology, survey, and
statistical techniques.

"Dose" is a generic term that means absorbed dose, dose
equivalent, effective dose equivalent, committed dose
equivalent, committed effective dose equivalent, or total
effective dose equivalent.  For purposes of these rules,
"radiation dose" is an equivalent term.

T"Dose equivalent" (H ), means the product of the absorbed
dose in tissue, quality factor, and other necessary modifying
factors at the location of interest.  The units of dose equivalent
are the sievert (Sv) and rem.

"Dose limits" means the permissible upper bounds of
radiation doses established in accordance with these rules.  For
purpose of these rules, "limits" is an equivalent term.

E"Effective dose equivalent" (H ), means the sum of the
Tproducts of the dose equivalent to each organ or tissue (H ), and

Tthe weighting factor (w ,) applicable to each of the body organs
or tissues that are irradiated.

"Embryo/fetus" means the developing human organism
from conception until the time of birth.

"Entrance or access point" means an opening through
which an individual or extremity of an individual could gain
access to radiation areas or to licensed or registered radioactive
materials.  This includes entry or exit portals of sufficient size
to permit human entry, irrespective of their intended use.

"Explosive material" means a chemical compound,
mixture, or device which produces a substantial instantaneous
release of gas and heat spontaneously or by contact with sparks
or flame.

"EXPOSURE" when capitalized, means the quotient of dQ
by dm where "dQ" is the absolute value of the total charge of
the ions of one sign produced in air when all the electrons, both
negatrons and positrons, liberated by photons in a volume
element of air having a mass of "dm" are completely stopped in
air.  The special unit of EXPOSURE is the roentgen (R).  See
Section R313-12-20 Units of exposure and dose for the SI
equivalent.  For purposes of these rules, this term is used as a
noun.

"Exposure" when not capitalized as the above term, means
being exposed to ionizing radiation or to radioactive material.
For purposes of these rules, this term is used as a verb.

"EXPOSURE rate" means the EXPOSURE per unit of
time, such as roentgen per minute and milliroentgen per hour.

"External dose" means that portion of the dose equivalent
received from a source of radiation outside the body.

"Extremity" means hand, elbow, arm below the elbow,
foot, knee, and leg below the knee.

"Facility" means the location within one building, vehicle,
or under one roof and under the same administrative control

(a)  at which the use, processing or storage of radioactive
material is or was authorized; or
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(b)  at which one or more radiation-producing machines or
radioactivity-inducing machines are installed or located.

"Former United States Atomic Energy Commission (AEC)
or United States Nuclear Regulatory Commission (NRC)
licensed facilities" means nuclear reactors, nuclear fuel
reprocessing plants, uranium enrichment plants, or critical mass
experimental facilities where AEC or NRC licenses have been
terminated.

"Generally applicable environmental radiation standards"
means standards issued by the U.S. Environmental Protection
Agency under the authority of the Atomic Energy Act of 1954,
as amended, that impose limits on radiation exposures or levels,
or concentrations or quantities of radioactive material, in the
general environment outside the boundaries of locations under
the control of persons possessing or using radioactive material.

"Gray" (Gy) means the SI unit of absorbed dose.  One gray
is equal to an absorbed dose of one joule per kilogram.

"Hazardous waste" means those wastes designated as
hazardous by the U.S. Environmental Protection Agency rules
in 40 CFR Part 261.

"Healing arts" means the disciplines of medicine, dentistry,
osteopathy, chiropractic, and podiatry.

"High radiation area" means an area, accessible to
individuals, in which radiation levels from radiation sources
external to the body could result in an individual receiving a
dose equivalent in excess of one mSv (0.1 rem), in one hour at
30 centimeters from the source of radiation or from a surface
that the radiation penetrates.  For purposes of these rules, rooms
or areas in which diagnostic x-ray systems are used for healing
arts purposes are not considered high radiation areas.

"Human use" means the intentional internal or external
administration of radiation or radioactive material to human
beings.

"Individual" means a human being.
"Individual monitoring" means the assessment of:
(a)  dose equivalent, by the use of individual monitoring

devices or, by the use of survey data; or
(b)  committed effective dose equivalent by bioassay or by

determination of the time weighted air concentrations to which
an individual has been exposed, that is, DAC-hours.

"Individual monitoring devices" means devices designed to
be worn by a single individual for the assessment of dose
equivalent.  For purposes of these rules, individual monitoring
equipment and personnel monitoring equipment are equivalent
terms.  Examples of individual monitoring devices are film
badges, thermoluminescence dosimeters (TLD's), pocket
ionization chambers, and personal air sampling devices.

"Inspection" means an official examination or observation
including, but not limited to, tests, surveys, and monitoring to
determine compliance with rules, orders, requirements and
conditions applicable to radiation sources.

"Interlock" means a device arranged or connected requiring
the occurrence of an event or condition before a second
condition can occur or continue to occur.

"Internal dose" means that portion of the dose equivalent
received from radioactive material taken into the body.

"Lens dose equivalent" (LDE) applies to the external
exposure of the lens of the eye and is taken as the dose
equivalent at a tissue depth of 0.3 centimeter (300 mg/cm ).2

"License" means a license issued by the Director in
accordance with the rules adopted by the Board.

"Licensee" means a person who is licensed by the
Department in accordance with these rules and the Act.

"Licensed or registered material" means radioactive
material, received, possessed, used or transferred or disposed of
under a general or specific license issued by the Director.

"Licensing state" means a state which, prior to November
30, 2007, was provisionally or finally designated as such by the
Conference of Radiation Control Program Directors, Inc., which

reviewed state regulations to establish equivalency with the
Suggested State Regulations and ascertained whether a State has
an effective program for control of natural occurring or
accelerator produced radioactive material.

"Limits".  See "Dose limits".
"Lost or missing source of radiation" means licensed or

registered sources of radiation whose location is unknown.  This
definition includes, but is not limited to, radioactive material
that has been shipped but has not reached its planned
destination and whose location cannot be readily traced in the
transportation system.

"Major processor" means a user processing, handling, or
manufacturing radioactive material exceeding Type A quantities
as unsealed sources or material, or exceeding four times Type B
quantities as sealed sources, but does not include nuclear
medicine programs, universities, industrial radiographers, or
small industrial programs.  Type A and B quantities are defined
in 10 CFR 71.4.

"Member of the public" means an individual except when
that individual is receiving an occupational dose.

"Minor" means an individual less than 18 years of age.
"Monitoring" means the measurement of radiation,

radioactive material concentrations, surface area activities or
quantities of radioactive material, and the use of the results of
these measurements to evaluate potential exposures and doses.
For purposes of these rules, radiation monitoring and radiation
protection monitoring are equivalent terms.

"Natural radioactivity" means radioactivity of naturally
occurring nuclides.

"Nuclear Regulatory Commission" (NRC) means the U.S.
Nuclear Regulatory Commission or its duly authorized
representatives.

"Occupational dose" means the dose received by an
individual in the course of employment in which the individual's
assigned duties for the licensee or registrant involve exposure to
sources of radiation, whether or not the sources of radiation are
in the possession of the licensee, registrant, or other person.
Occupational dose does not include doses received from
background radiation, from any medical administration the
individual has received, from exposure to individuals
administered radioactive material and released in accordance
with Rule R313-32, from voluntary participation in medical
research programs, or as a member of the public.

"Package" means the packaging together with its
radioactive contents as presented for transport.

"Particle accelerator" means a machine capable of
accelerating electrons, protons, deuterons, or other charged
particles in a vacuum and of discharging the resultant particulate
or other radiation into a medium at energies usually in excess of
one megaelectron volt.  For purposes of these rules,
"accelerator" is an equivalent term.

"Permit" means a permit issued by the Director in
accordance with the rules adopted by the Board.

"Permitee" means a person who is permitted by the
Department in accordance with these rules and the Act.

"Person" means an individual, corporation, partnership,
firm, association, trust, estate, public or private institution,
group, agency, political subdivision of this state, or another state
or political subdivision or agency thereof, and a legal successor,
representative, agent or agency of the foregoing.

"Personnel monitoring equipment," see individual
monitoring devices.

"Pharmacist" means an individual licensed by this state to
engage in the practice of pharmacy.  See Sections 58-17a-101
through 58-17a-801, Pharmacy Practice Act.

"Physician" means both physicians and surgeons licensed
under Section 58-67-301, Utah Medical Practice Act, and
osteopathic physicians and surgeons licensed under Section 58-
68-301, Utah Osteopathic Medical Practice Act.



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 115

"Physician assistant" means an individual licensed by this
state to engage in practice as a physician assistant.  See Sections
58-70a-101 through 58-70a-504, Physician Assistant Act.

"Podiatrist" means an individual licensed by this state to
engage in the practice of podiatry.  See Sections 58-5a-101
through 58-5a-501, Podiatric Physician Licensing Act.

"Practitioner" means an individual licensed by this state in
the practice of a healing art.  For these rules, only the following
are considered to be a practitioner: physician, dentist, podiatrist,
chiropractor, physician assistant, and advanced practice
registered nurse.

"Protective apron" means an apron made of radiation-
attenuating materials used to reduce exposure to radiation.

"Public dose" means the dose received by a member of the
public from exposure to radiation or to radioactive materials
released by a licensee, or to any other source of radiation under
the control of a licensee or registrant. Public dose does not
include occupational dose or doses received from background
radiation, from any medical administration the individual has
received, from exposure to individuals administered radioactive
material and released in accordance with Rule R313-32, or from
voluntary participation in medical research programs.

"Pyrophoric material" means any liquid that ignites
spontaneously in dry or moist air at or below 130 degrees
Fahrenheit (54.4 degrees Celsius) or any solid material, other
than one classed as an explosive, which under normal conditions
is liable to cause fires through friction, retained heat from
manufacturing or processing, or which can be ignited and, when
ignited, burns so vigorously and persistently as to create a
serious transportation, handling, or disposal hazard.  Included
are spontaneously combustible and water-reactive materials.

"Quality factor" (Q) means the modifying factor, listed in
Tables 1 and 2 of Section R313-12-20 that is used to derive
dose equivalent from absorbed dose.

"Rad" means the special unit of absorbed dose.  One rad is
equal to an absorbed dose of 100 erg per gram or 0.01 joule per
kilogram

"Radiation" means alpha particles, beta particles, gamma
rays, x-rays, neutrons, high speed electrons, high speed protons,
and other particles capable of producing ions.  For purposes of
these rules, ionizing radiation is an equivalent term.  Radiation,
as used in these rules, does not include non-ionizing radiation,
like radiowaves or microwaves, visible, infrared, or ultraviolet
light.

"Radiation area" means an area, accessible to individuals,
in which radiation levels could result in an individual receiving
a dose equivalent in excess of 0.05 mSv (0.005 rem), in one
hour at 30 centimeters from the source of radiation or from a
surface that the radiation penetrates.

"Radiation machine" means a device capable of producing
radiation except those devices with radioactive material as the
only source of radiation.

"Radiation safety officer" means an individual who has the
knowledge and responsibility to apply appropriate radiation
protection rules and has been assigned such responsibility by the
licensee or registrant.  For a licensee authorized to use
radioactive materials in accordance with the requirements of
Rule R313-32,

(1)  the individual named as the "Radiation Safety Officer"
must meet the training requirements for a Radiation Safety
Officer as stated in Rule R313-32; or

(2)  the individual must be identified as a "Radiation Safety
Officer" on

(a)  a specific license issued by the Director, the U.S.
Nuclear Regulatory Commission, or an Agreement State that
authorizes the medical use of radioactive materials; or

(b)  a medical use permit issued by a U.S. Nuclear
Regulatory Commission master material licensee.

"Radiation source".  See "Source of radiation."

"Radioactive material" means a solid, liquid, or gas which
emits radiation spontaneously.

"Radioactivity" means the transformation of unstable
atomic nuclei by the emission of radiation.

"Radiobioassay".  See "Bioassay".
"Registrant" means any person who is registered with

respect to radioactive materials or radiation machines with the
Director or is legally obligated to register with the Director
pursuant to these rules and the Act.

"Registration" means registration with the Department in
accordance with the rules adopted by the Board.

"Regulations of the U.S. Department of Transportation"
means 49 CFR 100 through 189.

"Rem" means the special unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in rem is
equal to the absorbed dose in rad multiplied by the quality
factor.  One rem equals 0.01 sievert (Sv).

"Research and development" means:
(a) theoretical analysis, exploration, or experimentation; or
(b) the extension of investigative findings and theories of

a scientific or technical nature into practical application for
experimental and demonstration purposes, including the
experimental production and testing of models, devices,
equipment, materials, and processes.  Research and
development does not include the internal or external
administration of radiation or radioactive material to human
beings.

"Residual radioactivity" means radioactivity in structures,
materials, soils, groundwater, and other media at a site resulting
from activities under the licensee's control.  This includes
radioactivity from all licensed and unlicensed sources used by
the licensee, but excludes background radiation.  It also includes
radioactive materials remaining at the site as a result of routine
or accidental releases of radioactive material at the site and
previous burials at the site, even if those burials were made in
accordance with the provisions of Rule R313-15.

"Restricted area" means an area, access to which is limited
by the licensee or registrant for the purpose of protecting
individuals against undue risks from exposure to sources of
radiation.  A "Restricted area" does not include areas used as
residential quarters, but separate rooms in a residential building
may be set apart as a restricted area.

"Roentgen" (R) means the special unit of EXPOSURE.
One roentgen equals 2.58 x 10-4 coulombs per kilogram of air.
See EXPOSURE.

"Sealed source" means radioactive material that is
permanently bonded or fixed in a capsule or matrix designed to
prevent release and dispersal of the radioactive material under
the most severe conditions which are likely to be encountered
in normal use and handling.

"Shallow dose equivalent" (Hs) which applies to the
external exposure of the skin of the whole body or the skin of an
extremity, is taken as the dose equivalent at a tissue depth of
0.007 centimeter (seven mg per cm2).

"SI" means an abbreviation of the International System of
Units.

"Sievert" (Sv) means the SI unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in sievert is
equal to the absorbed dose in gray multiplied by the quality
factor.  One Sv equals 100 rem.

"Site boundary" means that line beyond which the land or
property is not owned, leased, or otherwise controlled by the
licensee or registrant.

"Source container" means a device in which sealed sources
are transported or stored.

"Source material" means:
(a) uranium or thorium, or any combination thereof, in any

physical or chemical form, or
(b) ores that contain by weight one-twentieth of one
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percent (0.05 percent), or more of, uranium, thorium, or any
combination of uranium and thorium.  Source material does not
include special nuclear material.

"Source material milling" means any activity that results in
the production of byproduct material as defined by (b) of
"byproduct material".

"Source of radiation" means any radioactive material, or a
device or equipment emitting or capable of producing ionizing
radiation.

"Special form radioactive material" means radioactive
material which satisfies the following conditions:

(a)  it is either a single solid piece or is contained in a
sealed capsule that can be opened only by destroying the
capsule;

(b)  the piece or capsule has at least one dimension not less
than five millimeters (0.197 inch); and

(c)  it satisfies the test requirements specified by the U.S.
Nuclear Regulatory Commission in 10 CFR 71.75.  A special
form encapsulation designed in accordance with the U.S.
Nuclear Regulatory Commission requirements in effect on June
30, 1983, and constructed prior to July 1, 1985, may continue to
be used.  A special form encapsulation designed in accordance
with the requirements of Section 71.4 in effect on March 31,
1996, (see 10 CFR 71 revised January 1, 1983), and constructed
before April 1, 1998, may continue to be used.  Any other
special form encapsulation must meet the specifications of this
definition.

"Special nuclear material" means:
(a)  plutonium, uranium-233, uranium enriched in the

isotope 233 or in the isotope 235, and other material that the
U.S. Nuclear Regulatory Commission, pursuant to the
provisions of section 51 of the Atomic Energy Act of 1954, as
amended, determines to be special nuclear material, but does not
include source material; or

(b)  any material artificially enriched by any of the
foregoing but does not include source material.

"Special nuclear material in quantities not sufficient to
form a critical mass" means uranium enriched in the isotope U-
235 in quantities not exceeding 350 grams of contained U-235;
uranium-233 in quantities not exceeding 200 grams; plutonium
in quantities not exceeding 200 grams or a combination of them
in accordance with the following formula:  For each kind of
special nuclear material, determine the ratio between the
quantity of that special nuclear material and the quantity
specified above for the same kind of special nuclear material.
The sum of such ratios for all of the kinds of special nuclear
material in combination shall not exceed one.  For example, the
following quantities in combination would not exceed the
limitation and are within the formula:

((175(Grams contained U-235)/350) + (50(Grams U-
233/200) + (50(Grams Pu)/200)) is equal to one.

"Survey" means an evaluation of the radiological
conditions and potential hazards incident to the production, use,
transfer, release, disposal, or presence of sources of radiation.
When appropriate, such evaluation includes, but is not limited
to, tests, physical examinations and measurements of levels of
radiation or concentrations of radioactive material present.

"Test" means the process of verifying compliance with an
applicable rule.

"These rules" means "Utah Radiation Control Rules".
"Total effective dose equivalent" (TEDE) means the sum of

the effective dose equivalent for external exposures and the
committed effective dose equivalent for internal exposures.

"Total organ dose equivalent" (TODE) means the sum of
the deep dose equivalent and the committed dose equivalent to
the organ receiving the highest dose as described in Subsection
R313-15-1107(1)(f).

"U.S. Department of Energy" means the Department of
Energy established by Public Law 95-91, August 4, 1977, 91

Stat. 565, 42 U.S.C. 7101 et seq., to the extent that the
Department exercises functions formerly vested in the U.S.
Atomic Energy Commission, its Chairman, members, officers
and components and transferred to the U.S. Energy Research
and Development Administration and to the Administrator
thereof pursuant to sections 104(b), (c), and (d) of Public Law
93-438, October 11, 1974, 88 Stat. 1233 at 1237, effective
January 19, 1975 known as the Energy Reorganization Act of
1974, and retransferred to the Secretary of Energy pursuant to
section 301(a) of Public Law 95-91, August 14, 1977, 91 Stat.
565 at 577-578, 42 U.S.C. 7151, effective October 1, 1977
known as the Department of Energy Organization Act.

"Unrefined and unprocessed ore" means ore in its natural
form prior to processing, like grinding, roasting, beneficiating
or refining.

"Unrestricted area" means an area, to which access is
neither limited nor controlled by the licensee or registrant.  For
purposes of these rules, "uncontrolled area" is an equivalent
term.

"Waste" means those low-level radioactive wastes
containing radioactive material that are acceptable for disposal
in a land disposal facility.  For the purposes of this definition,
low-level radioactive waste means radioactive waste not
classified as high-level radioactive waste, transuranic waste,
spent nuclear fuel, or byproduct material as defined in
paragraphs (b), (c), and (d) of the definition of byproduct
material found in Section R313-12-3.

"Week" means seven consecutive days starting on Sunday.
"Whole body" means, for purposes of external exposure,

head, trunk including male gonads, arms above the elbow, or
legs above the knees.

"Worker" means an individual engaged in work under a
license or registration issued by the Director and controlled by
a licensee or registrant, but does not include the licensee or
registrant.

"Working level" (WL), means any combination of short-
lived radon daughters in one liter of air that will result in the
ultimate emission of 1.3 x 10  MeV of potential alpha particle5

energy.  The short-lived radon daughters are, for radon-222:
polonium-218, lead-214, bismuth-214, and polonium-214; and
for radon 220:  polonium-216, lead-212, bismuth-212, and
polonium-212.

"Working level month" (WLM), means an exposure to one
working level for 170 hours.  2,000 working hours per year
divided by 12 months per year is approximately equal to 170
hours per month.

"Year" means the period of time beginning in January used
to determine compliance with the provisions of these rules.  The
licensee or registrant may change the starting date of the year
used to determine compliance by the licensee or registrant
provided that the decision to make the change is made not later
than December 31 of the previous year.  If a licensee or
registrant changes in a year, the licensee or registrant shall
assure that no day is omitted or duplicated in consecutive years.

R313-12-20.  Units of Exposure and Dose.
(1)  As used in these rules, the unit of EXPOSURE is the

coulomb per kilogram (C per kg).  One roentgen is equal to 2.58
x 10  coulomb per kilogram of air.-4

(2)  As used in these rules, the units of dose are:
(a)  Gray (Gy) is the SI unit of absorbed dose.  One gray is

equal to an absorbed dose of one joule per kilogram.  One gray
equals 100 rad.

(b)  Rad is the special unit of absorbed dose.  One rad is
equal to an absorbed dose of 100 erg per gram or 0.01 joule per
kilogram.  One rad equals 0.01 Gy.

(c)  Rem is the special unit of any of the quantities
expressed as dose equivalent.  The dose equivalent in rem is
equal to the absorbed dose in rad multiplied by the quality
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factor.  One rem equals 0.01 Sv.
(d)  Sievert (Sv) is the SI unit of any of the quantities

expressed as dose equivalent.  The dose equivalent in sievert is
equal to the absorbed dose in gray multiplied by the quality
factor.  One Sv equals 100 rem.

(3)  As used in these rules, the quality factors for
converting absorbed dose to dose equivalent are shown in Table
1.

TABLE 1

Quality Factors and Absorbed Dose Equivalencies

                                                    Absorbed Dose
                                                    Equal to a
                                      Quality       Unit Dose
 Type of Radiation                   Factor (Q)     Equivalent

X, gamma, or beta radiation and          1              1
 high-speed electrons
Alpha particles, multiple-charged       20              0.05
 particles, fission fragments and
 heavy particles of unknown charge
Neutrons of unknown energy              10              0.1
High energy protons                     10              0.1

     For the column in Table 1 labeled "Absorbed Dose Equal to
a Unit Dose Equivalent", the absorbed dose in rad is equal to
one rem or the absorbed dose in gray is equal to one Sv.

(4)  If it is more convenient to measure the neutron fluence
rate than to determine the neutron dose equivalent rate in sievert
per hour or rem per hour, as provided in Subsection R313-12-
20(3), 0.01 Sv of neutron radiation of unknown energies may,
for purposes of these rules, be assumed to result from a total
fluence of 25 million neutrons per square centimeter incident
upon the body.  If sufficient information exists to estimate the
approximate energy distribution of the neutrons, the licensee or
registrant may use the fluence rate per unit dose equivalent or
the appropriate Q value from Table 2 to convert a measured
tissue dose in gray or rad to dose equivalent in sievert or rem.

TABLE 2

Mean Quality Factors, Q, and Fluence Per Unit Dose
Equivalent for Monoenergetic Neutrons

                                Fluence per   Fluence per
                                Unit Dose     Unit Dose
          Neutron     Quality   Equivalent    Equivalent
          Energy      Factor    neutrons      neutrons
            Mev         Q       cm  rem     cm   Sv-2 -1 -2 -1

thermal  2.5 x 10      2        980 x 10      980 x 10-8 6 8

         1 x 10        2        980 x 10      980 x 10-7 6 8

         1 x 10        2        810 x 10      810 x 10-6 6 8

         1 x 10        2        810 x 10      810 x 10-5 6 8

         1 x 10        2        840 x 10      840 x 10-4 6 8

         1 x 10        2        980 x 10      980 x 10-3 6 8

         1 x 10        2.5     1010 x 10     1010 x 10-2 6 8

         1 x 10        7.5      170 x 10      170 x 10-1 6 8

         5 x 10       11         39 x 10       39 x 10-1 6 8

         1             11         27 x 10       27 x 106 8

         2.5            9         29 x 10       29 x 106 8

         5              8         23 x 10       23 x 106 8

         7              7         24 x 10       24 x 106 8

        10              6.5       24 x 10       24 x 106 8

        14              7.5       17 x 10       17 x 106 8

        20              8         16 x 10       16 x 106 8

        40              7         14 x 10       14 x 106 8

        60              5.5       16 x 10       16 x 106 8

         1 x 10         4         20 x 10       20 x 102 6 8

         2 x 10         3.5       19 x 10       19 x 102 6 8

         3 x 10         3.5       16 x 10       16 x 102 6 8

         4 x 10         3.5       14 x 10       14 x 102 6 8

     For the column in Table 2 labeled "Quality Factor", the
values of Q are at the point where the dose equivalent is
maximum in a 30 cm diameter cylinder tissue-equivalent phantom.
     For the columns in Table 2 labeled "Fluence per Unit Dose
Equivalent", the values are for monoenergetic neutrons incident
normally on a 30 cm diameter cylinder tissue equivalent phantom.

R313-12-40.  Units of Radioactivity.
For purposes of these rules, activity is expressed in the SI

unit of becquerel (Bq), or in the special unit of curie (Ci), or
their multiples, or disintegrations or transformations per unit of
time.

(1)  One becquerel (Bq) equals one disintegration or
transformation per second.

(2)  One curie (Ci) equals 3.7 x 10  disintegrations or10

transformations per second, which equals 3.7 x 10  becquerel,10

which equals 2.22 x 10  disintegrations or transformations per12

minute.

R313-12-51.  Records.
(1)  A licensee or registrant shall maintain records showing

the receipt, transfer, and disposal of all sources of radiation.
(2)  Prior to license termination, each licensee authorized

to possess radioactive material with a half-life greater than 120
days, in an unsealed form, may forward the following records to
the Director:

(a)  records of disposal of licensed material made under
Sections R313-15-1002 (including burials authorized before
January 28, 1981), R313-15-1003, R313-15-1004, and R313-
15-1005; and

(b)  records required by Subsection R313-15-1103(2)(d).
NOTE:  10 CFR 20.304 permitted burial of small

quantities of licensed materials in soil before January 28, 1981,
without specific U.S. Nuclear Regulatory Commission
authorization.  See 20.304 contained in the 10 CFR, parts 0 to
199, edition revised as of January 1, 1981.

(3)  If licensed activities are transferred or assigned in
accordance with Subsection R313-19-34(2), each licensee
authorized to possess radioactive material, with a half-life
greater than 120 days, in an unsealed form, shall transfer the
following records to the new licensee and the new licensee will
be responsible for maintaining these records until the license is
terminated:

(a)  records of disposal of licensed material made under
Sections R313-15-1002 (including burials authorized before
January 28, 1981), R313-15-1003, R313-15-1004, R313-15-
1005, and R313-15-1008; and

(b)  records required by Subsection R313-15-1103(2)(d).
(4)  Prior to license termination, each licensee may forward

the records required by Subsection R313-22-35(7) to the
Director.

(5)  Additional records requirements are specified
elsewhere in these rules.

R313-12-52.  Inspections.
(1)  A licensee or registrant shall afford representatives of

the Director, at reasonable times, opportunity to inspect sources
of radiation and the premises and facilities wherein those
sources of radiation are used or stored.

(2)  A licensee or registrant shall make available to
representatives of the Director for inspection, at any reasonable
time, records maintained pursuant to these rules.

R313-12-53.  Tests.
(1)  A licensee or registrant shall perform upon instructions

from a representative of the Director or shall permit the
representative to perform reasonable tests as the representative
deems appropriate or necessary including, but not limited to,
tests of:

(a)  sources of radiation;
(b)  facilities wherein sources of radiation are used or

stored;
(c)  radiation detection and monitoring instruments; and
(d)  other equipment and devices used in connection with

utilization or storage of licensed or registered sources of
radiation.
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R313-12-54.  Additional Requirements.
The Director may, by order, impose upon a licensee or

registrant requirements in addition to those established in these
rules that the Director deems appropriate or necessary to
minimize any danger to public health and safety or the
environment.

R313-12-55.  Exemptions.
(1)  The Board may, upon application or upon its own

initiative, grant exemptions or exceptions from the requirements
of these rules as it determines are authorized by law and will not
result in undue hazard to public health and safety or the
environment.

(2)  U.S. Department of Energy contractors or
subcontractors and U.S. Nuclear Regulatory Commission
contractors or subcontractors operating within this state are
exempt from these rules to the extent that the contractor or
subcontractor under his contract receives, possesses, uses,
transfers, or acquires sources of radiation.  The following
contractor categories are included:

(a)  prime contractors performing work for the U.S.
Department of Energy at U.S. Government-owned or controlled
sites, including the transportation of sources of radiation to or
from the sites and the performance of contract services during
temporary interruptions of the transportation;

(b)  prime contractors of the U.S. Department of Energy
performing research in, or development, manufacture, storage,
testing or transportation of, atomic weapons or components
thereof;

(c)  prime contractors of the U.S. Department of Energy
using or operating nuclear reactors or other nuclear devices in
a United States Government-owned vehicle or vessel; and

(d)  any other prime contractor or subcontractor of the U.S.
Department of Energy or of the U.S. Nuclear Regulatory
Commission when the state and the U.S. Nuclear Regulatory
Commission jointly determine (i) that the exemption of the
prime contractor or subcontractor is authorized by law; and (ii)
that under the terms of the contract or subcontract, there is
adequate assurance that the work thereunder can be
accomplished without undue risk to the public health and safety.

R313-12-70.  Impounding.
Sources of radiation shall be subject to impounding

pursuant to Section 19-3-111.  Persons who have a source of
radiation impounded are subject to fees established in
accordance with the Legislative Appropriations Act for the
actual cost of the management and oversight activities
performed by representatives of the Director.

R313-12-100.  Prohibited Uses.
(1)  A hand-held fluoroscopic screen using x-ray equipment

shall not be used unless it has been listed in the Registry of
Sealed Source and Devices or accepted for certification by the
U.S. Food and Drug Administration, Center for Devices and
Radiological Health.

(2)  A shoe-fitting fluoroscopic device shall not be used.

R313-12-110.  Communications.
All communications and reports concerning these rules,

and applications filed thereunder, should be addressed to the
Division of Radiation Control, P.O. Box 144850, 195 North
1950 West, Salt Lake City, Utah 84114-4850.

R313-12-111.  Submission of Electronic Copies.
(1)  All submissions to the Director not exempt in

paragraph R313-12-111(5) shall also be submitted to the
Director in electronic format.  This requirement extends to all
attachments to these documents.

(2)  The electronic copy shall be a true, accurate,

searchable and reproducible copy of the official submission,
except that it need not include signatures or professional stamps.

(3)  All electronic copies shall be submitted on a CD or
DVD nonrewritable disc, except that documents smaller than 25
megabytes may be submitted by email.

(4)  All documents shall be submitted in one of the
following electronic formats, at the choice of the submitter:

(a)  A searchable PDF document (a document that may be
read and searched using Adobe Reader); or

(b)  A Microsoft Word document.
(5)  The requirements of this rule do not apply to:
(a)  X-ray registration applications;
(b)  Submissions shorter than 25 pages unless otherwise

ordered by the Director;
(c)  Public comments received during a formal public

comment period;
(d)  Correspondence received from individuals or

organizations that are not currently regulated by the agency,
unless that correspondence is about proposing an activity or
facility that would be subject to agency regulation; and

(e)  Documents used to make payments to the agency.
(6)  If an official submission includes information for

which business confidentiality is claimed or that is security-
sensitive, this requirement applies only to that portion of the
submission for which no confidentiality is claimed.

(7)  The Director may waive the requirements of R313-12-
111(1) for good cause.

KEY:  definitions, units, inspections, exemptions
March 19, 2013 19-3-104
Notice of Continuation July 7, 2011 19-3-108
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R317.  Environmental Quality, Water Quality.
R317-8.  Utah Pollutant Discharge Elimination System
(UPDES).
R317-8-1.  General Provisions and Definitions.

1.1  COMPARABILITY WITH THE CWA.  The UPDES
rules promulgated pursuant to the Utah Water Quality Act are
intended to be compatible with the Federal regulations adopted
pursuant to CWA.

1.2  CONFLICTING PROVISIONS.  The provisions of the
UPDES rules are to be construed as being compatible with and
complementary to each other.  In the event that any of these
rules are found by a court of competent jurisdiction to be
contradictory, the more stringent provisions shall apply.

1.3  SEVERABILITY.  In the event that any provision of
these rules is found to be invalid by a court of competent
jurisdiction, the remaining UPDES rules shall not be affected or
diminished thereby.

1.4  ADMINISTRATION OF THE UPDES PROGRAM.
The Director has responsibility for the administration of the
UPDES program, including pretreatment.  The responsibility for
the program is delegated to the Director in accordance with
UCA Subsection 19-5-104(11) and UCA Subsection 19-5-
107(2)(a).  The Director has the responsibility for issuance,
denial, modification, revocation and enforcement of UPDES
permits, including general permits, Federal facilities permits,
and sludge permits; and approval and enforcement authority for
the pretreatment program.

1.5  DEFINITIONS.  The following terms have the
meaning as set forth unless a different meaning clearly appears
from the context or unless a different meaning is stated in a
definition applicable to only a portion of these rules:

(1)  "Administrator" means the Administrator of the United
States Environmental Protection Agency, or an authorized
representative.

(2)  "Applicable standards and limitations" means all
standards and limitations to which a discharge, a sewage sludge
use or disposal practice, or a related activity is subject under
Subsection 19-5-104(6) of the Utah Water Quality Act and rules
promulgated pursuant thereto, including but not limited to
effluent limitations, water quality standards, standards of
performance, toxic effluent standards or prohibitions, best
management practices, pretreatment standards, and standards for
sewage sludge use or disposal.

(3)  "Application" means the forms available from the
Division, which are the same as the EPA standard NPDES
forms, for applying for a UPDES permit, including any
additions, revisions or modifications.

(4)  "Average monthly discharge limit" means the highest
allowable average of daily discharges over a calendar month,
calculated as the sum of all daily discharge measured during a
calendar month divided by the number of daily discharges
measured during the month.

(5)  "Average weekly discharge limit" means the highest
allowable average of daily discharges over a calendar week,
calculated as the sum of all daily discharges measured during a
calendar week divided by the number of daily discharges
measured during that week.

(6)  "Best management practices (BMPs)" means schedules
of activities, prohibitions of practices, maintenance procedures,
and other management practices to prevent or reduce the
pollution of waters of the state.  BMPs also include treatment
requirements, operating procedures, practices to control plant
site runoff, spillage or leaks, sludge or waste disposal or
drainage from raw material storage.

(7)  "Class I sludge management facility" means any
POTW required to have an approved pretreatment program
under R317-8-8 and any other treatment works treating domestic
sewage classified as a Class I sludge management facility by the
Director, because of the potential for its sludge use or disposal

practices to adversely affect public health and the environment.
(8)  "Continuous discharge" means a discharge which

occurs without interruption throughout the operating hours of
the facility, except for infrequent shutdowns for maintenance,
process changes, or other similar activities.

(9)  "CWA" means the Clean Water Act as subsequently
amended (33 U.S.C. 1251 et seq.).

(10)  "Daily discharge" means the discharge of a pollutant
measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of sampling.
For pollutants with limitations expressed in units of mass, the
daily discharge is calculated as the total mass of the pollutant
discharged over the day.  For pollutants with limitations
expressed in other units of measurement, the daily discharge is
calculated as the average measurement of the pollutant over the
day.

(11)  "Direct discharge" means the discharge of a pollutant.
(12)  "Discharge of a pollutant" means any addition of any

pollutants to "waters of the State" from any "point source."  This
definition includes additions of pollutants into waters of the
State from: surface runoff which is collected or channeled by
man; discharges through pipes, sewers, or other conveyances
owned by the State, a municipality, or other person which do
not lead to a treatment works; and discharges through pipes,
sewers, or other conveyances, leading into privately owned
treatment works.  This term does not include an addition of
pollutants by any "indirect discharger."

(13)  "Economic impact consideration" means the
reasonable consideration given by the Director to the economic
impact of water pollution control on industry and agriculture;
provided, however, that such consideration shall be consistent
and in compliance with the CWA and EPA promulgated
regulations.

(14)  "Discharge Monitoring Report (DMR)" means EPA
uniform national form or equivalent State form, including any
subsequent additions, revisions or modifications, for the
reporting of self-monitoring results by permittees.

(15)  "Draft permit" means a document prepared under
R317-8-6.3 indicating the Director's preliminary decision to
issue or deny, modify, revoke and reissue, terminate, or reissue
a permit.  A notice of intent to terminate a permit, and a notice
of intent to deny a permit are types of draft permits.  A denial of
a request for modification, revocation and reissuance, or
termination as provided in R317-8-5.6 is not a draft permit.  A
proposed permit prepared after the close of the public comment
period is not a draft permit.

(16)  "Effluent limitation" means any restriction imposed
by the Director on quantities, discharge rates, and
concentrations of pollutants which are discharged from point
sources into waters of the State.

(17)  "Effluent limitations guidelines" means a regulation
published by the Administrator under section 304(b) of CWA
to adopt or revise effluent limitations.

(18)  "Environmental Protection Agency (EPA)" means the
United States Environmental Protection Agency.

(19)  "Facility or activity" means any UPDES point source,
or any other facility or activity, including land or appurtenances
thereto, that is subject to regulation under the UPDES program.

(20)  "General permit" means any UPDES permit
authorizing a category of discharges within a geographical area,
and issued under R317-8-2.5.

(21)  "Hazardous substance" means any substance
designated under 40 CFR Part 116.

(22)  "Indirect discharge" means a nondomestic discharger
introducing pollutants to a publicly owned treatment works.

(23)  "Interstate agency" means an agency of which Utah
and one or more states is a member, established by or under an
agreement or compact, or any other agency, of which Utah and
one or more other states are members, having substantial powers



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 120

or duties pertaining to the control of pollutants.
(24)  "Major facility" means any UPDES facility or activity

classified as such by the Director in conjunction with the
Regional Administrator.

(25)  "Maximum daily discharge limitation" means the
highest allowable daily discharge.

(26)  "Municipality" means a city, town, district, county, or
other public body created by or under the State law and having
jurisdiction over disposal of sewage, industrial wastes, or other
wastes.  For purposes of these rules, an agency designated by the
Governor under Section 208 of the CWA is also considered to
be a municipality.

(27)  "National Pollutant Discharge Elimination System
(NPDES)" means the national program for issuing, modifying,
revoking and reissuing, terminating, monitoring and enforcing
permits, and imposing and enforcing pretreatment requirements
under Sections 307, 402, 318 and 405 of the CWA.

(28)  "New discharger" means any building, structure,
facility, or installation:

(a)  From which there is or may be a "discharge of
pollutants;"

(b)  That did not commence the "discharge of pollutants"
at a particular "site" prior to August 13, 1979;

(c)  Which is not a "new source;" and
(d)  Which has never received a finally effective UPDES

permit for discharges at that "site."
This definition includes an "indirect discharger" which

commenced discharging into waters of the state after August 13,
1979.

(29)  "New source" means any building, structure, facility,
or installation from which there is or may be a direct or indirect
discharge of pollutants, the construction of which commenced;

(a)  After promulgation of EPA's standards of performance
under Section 306 of CWA which are applicable to such source,
or

(b)  After proposal of Federal standards of performance in
accordance with Section 306 of CWA which are applicable to
such source, but only if the Federal standards are promulgated
in accordance with Section 306 within 120 days of their
proposal.

(30)  "Non-continuous or batch discharge" for a discharge
to be considered a non-continuous or batch discharge the
following must apply:

(a)  Frequency of a non-continuous or batch discharge:
i.  shall not occur more than once every three (3) weeks,
ii.  shall not be more than once during the three (3) weeks

and
iii.  shall not exceed 24 hours;
(b)  Shall not cause a slug load at the POTW.
(31)  "Owner or operator" means the owner or operator of

any facility or activity subject to regulation under the UPDES
program.

(32)  "Permit" means an authorization, license, or
equivalent control document issued by the Director to
implement the requirements of the UPDES rules. "Permit"
includes a UPDES "general permit." The term does not include
any document which has not yet been the subject of final agency
action, such as a draft permit or a proposed permit.

(33)  "Person" means any individual, corporation,
partnership, association, company or body politic, including any
agency or instrumentality of the United States government.

(34)  "Point source" means any discernible, confined, and
discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, landfill
leachate collection system, vessel or other floating craft, from
which pollutants are or may be discharged.  This term does not
include agricultural storm-water runoff or return flows from
irrigated agriculture.

(35)  "Pollutant" means, for the purpose of these rules,
dredged spoil, solid waste, incinerator residue, filter backwash,
sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials (except those
regulated under the Atomic Energy Act of 1954, as amended (42
U.S.C. 2011 et seq.)), heat, wrecked or discarded equipment,
rock, sand, cellar dirt and industrial, municipal, and agricultural
waste discharged into water.  It does not mean:

(a)  Sewage from vessels; or
(b)  Water, gas, or other material which is injected into a

well to facilitate production of oil or gas, or water derived in
association with oil and gas production and disposed of in a
well, if the well used either to facilitate production or for
disposal purposes is approved by authority of the State in which
the well is located, and if the State determines that the injection
or disposal will not result in the degradation of ground or
surface water resources.

(36)  "Pollution" means any man-made or man-induced
alteration of the chemical, physical, biological, or radiological
integrity of any waters of the State, unless such alteration is
necessary for the public health and safety.  Alterations which are
not consistent with the requirements of the CWA and
implementing regulations shall not be deemed to be alterations
necessary for the public health and safety.  A discharge not in
accordance with Utah Water Quality Standards, stream
classification, and UPDES permit requirements, including
technology-based standards shall be deemed to be pollution.

(37)  "Primary industry category" means any industry
category listed in R317-8-3.11.

(38)  "Privately owned treatment works" means any device
or system which is used to treat wastes from any facility whose
operator is not the operator of the treatment works and which is
not a POTW.

(39)  "Process wastewater" means any water which, during
manufacturing or processing, comes into direct contact with or
results from the production or use of any raw material,
intermediate product, finished product, byproduct, or waste
product.

(40)  "Proposed permit" means a UPDES permit prepared
after the close of the public comment period and, when
applicable, any public hearing and adjudicative proceedings,
which is sent to EPA for review before final issuance by the
Director.  A proposed permit is not a draft permit.

(41)  "Publicly-owned treatment works" (POTW) means
any facility for the treatment of pollutants owned by the State,
its political subdivisions, or other public entity.  For the
purposes of these rules, POTW includes sewers, pipes or other
conveyances conveying wastewater to a POTW providing
treatment, treatment of pollutants includes recycling and
reclamation, and pollutants refers to municipal sewage or
industrial wastes of a liquid nature.

(42)  "Recommencing discharger" means a source which
resumes discharge after terminating operation.

(43)  "Regional Administrator" means the Regional
Administrator of the Region VIII office of the EPA or the
authorized representative of the Regional Administrator.

(44)  "Schedule of compliance" means a schedule of
remedial measures included in a permit, including an
enforceable sequence of interim requirements leading to
compliance with the Utah Water Quality Act and rules
promulgated pursuant thereto.

(45)  "Secondary industry category" means any industry
category which is not a primary industry category.

(46)  "Septage" means the liquid and solid material pumped
from a septic tank, cesspool, or similar domestic sewage
treatment system, or a holding tank when the system is cleaned
or maintained.

(47)  "Seven (7) consecutive day discharge limit" means
the highest allowable average of daily discharges over a seven
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(7) consecutive day period.
(48)  "Sewage from vessels" means human body wastes and

the wastes from toilets and other receptacles intended to receive
or retain body wastes that are discharged from vessels and
regulated under Section 312 of CWA.

(49)  "Sewage sludge" means any solid, semi-solid, or
liquid residue removed during the treatment of municipal
wastewater or domestic sewage.  Sewage sludge includes, but is
not limited to, solids removed during primary, secondary or
advanced wastewater treatment, scum, septage, portable toilet
dumpings, type III marine sanitation device pumpings, and
sewage sludge products.  Sewage sludge does not include grit or
screenings, or ash generated during the incineration of sewage
sludge.

(50)  "Sewage sludge use or disposal practice" means the
collection, storage, treatment, transportation, processing,
monitoring, use, or disposal of sewage sludge.

(51)  "Site" means the land or water area where any
"facility or activity" is physically located or conducted,
including adjacent land used in connection with the facility or
activity.

(52)  "Sludge-only facility" means any treatment works
treating domestic sewage whose methods of sewage sludge use
or disposal are subject to rules promulgated pursuant to Section
19-5-104 of the Utah Water Quality Act and which is required
to obtain a permit under R317-8-2.1.

(53)  "Standards for sewage sludge use or disposal" means
the rules promulgated pursuant to Section 19-5-104 of the Utah
Water Quality Act which govern minimum requirements for
sludge quality, management practices, and monitoring and
reporting applicable to sewage sludge or the use or disposal of
sewage sludge by any person.

(54)  "State/EPA Agreement" means an agreement between
the State and the Regional Administrator which coordinates
State and EPA activities, responsibilities and programs,
including those under the CWA programs.

(55)  "Thirty (30) consecutive day discharge limit" means
the highest allowable average of daily discharges over a thirty
(30) consecutive day period.

(56)  "Toxic pollutant" means any pollutant listed as toxic
in R317-8-7.6 or, in the case of sludge use or disposal practices,
any pollutant identified as toxic in State adopted rules for the
disposal of sewage sludge.

(57)  "Treatment works treating domestic sewage" means
a POTW or any other sewage sludge or waste water treatment
devices or systems, regardless of ownership (including federal
facilities), used in the storage, treatment, recycling, and
reclamation of municipal or domestic sewage, including land
dedicated for the disposal of sewage sludge.  This definition
does not include septic tanks or similar devices.  For purposes
of this definition, "domestic sewage" includes waste and waste
water from humans or household operations that are discharged
to or otherwise enter a treatment works.

(58)  "Variance" means any mechanism or provision under
the UPDES rules which allows modification to or waiver of the
generally applicable effluent limitation requirements or time
deadlines.

(59)  "Waters of the State" means all streams, lakes, ponds,
marshes, watercourses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or accumulations
of water, surface and underground, natural or artificial, public
or private, which are contained within, flow through, or border
upon this State or any portion thereof, except that bodies of
water confined to and retained within the limits of private
property, and which do not develop into or constitute a
nuisance, or a public health hazard, or a menace to fish or
wildlife, shall not be considered to be "waters of the State."  The
exception for confined bodies of water does not apply to any
waters which meet the definition of "waters of the United States"

under 40 CFR 122.2.  Waters are considered to be confined to
and retained within the limits of private property only if there is
no discharge or seepage to either surface water or groundwater.
Waters of the State includes "wetlands" as defined in the Federal
Clean Water Act.

(60)  "Wetlands" means those areas that are inundated or
saturated by surface or groundwater at a frequency and duration
sufficient to support, and that under normal circumstance do
support, a prevalence of vegetation typically adapted for life in
saturated soil conditions.  Wetlands generally include swamps,
marshes, bogs, and similar areas.

(61)  "Whole effluent toxicity" means the aggregate toxic
effect of an effluent as measured directly by a toxicity test.

(62)  "Utah Pollutant Discharge Elimination System
(UPDES)" means the State-wide program for issuing,
modifying, revoking and reissuing, terminating, monitoring and
enforcing permits, and imposing and enforcing pretreatment
requirements under the Utah Water Quality Act.

1.6  DEFINITIONS APPLICABLE TO STORM-WATER
DISCHARGES.

(1)  "Co-Permittee" means a permittee to a UPDES permit
that is only responsible for permit conditions relating to the
discharge for which it is operator.

(2)  "Illicit discharge" means any discharge to a municipal
separate storm sewer that is not composed entirely of storm
water except discharges pursuant to a UPDES permit (other than
the UPDES permit for discharges from the municipal separate
storm sewer) and discharges resulting from fire fighting
activities.

(3)  "Incorporated place" means a city or town that is
incorporated under the laws of Utah.

(4)  "Large municipal separate storm sewer system" means
all municipal separate storm sewers that are:

(a)  Located in an incorporated place with a population of
250,000 or more as determined by the 1990 Decennial Census
by the Bureau of Census; or

(b)  Located in counties with unincorporated urbanized
areas with a population of 250,000 or more according to the
1990 Decennial Census by the Bureau of Census, except
municipal separate storm sewers that are located in the
incorporated places, townships or towns within the County; or

(c)  Owned or operated by a municipality other than those
described in R317-8-1.6(4)(a) or (b) and that are designated by
the Director as part of a large or medium municipal separate
storm sewer system. See R317-8-3.9(6)(a) for provisions
regarding this definition.

(5)  "Major municipal separate storm sewer outfall" (or
"major outfall") means a municipal separate storm sewer outfall
that discharges from a single pipe with an inside diameter of 36
inches or more or its equivalent (discharge from a single
conveyance other than circular pipe which is associated with a
drainage area of more than 50 acres); or for municipal separate
storm sewers that receive storm water from lands zoned for
industrial activity (based on comprehensive zoning plans or the
equivalent), an outfall that discharges from a single pipe with an
inside diameter of 12 inches or more or from its equivalent
(discharge from other than a circular pipe associated with a
drainage area of 2 acres or more).

(6)  "Major outfall" means a major municipal separate
storm sewer outfall.

(7)  "Medium municipal separate storm sewer system"
means all municipal separate storm sewers that are:

(a)  Located in an incorporated place with a population of
100,000 or more but less than 250,000, as determined by the
1990 Decennial Census by the Bureau of Census;

(b)  Located in counties with unincorporated urbanized
areas with a population greater than 100,000 but less than
250,000 as determined by the 1990 Decennial Census by the
Bureau of the Census; or
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(c)  Owned or operated by a municipality other than those
described in R317-8-1.6(4)(a) and (b) and that are designated by
the Director as part of the large or medium municipal separate
storm sewer system. See R317-8-3.9(6)(b) for provisions
regarding this definition.

(8)  "MS4" means a municipal separate storm sewer
system.

(9)  "Municipal separate storm sewer system" means all
separate storm sewers that are defined as "large" or "medium" or
"small" municipal separate storm sewer systems pursuant to
paragraphs R317-8-1.6(4), (7), and (14) of this section, or
designated under paragraph R317-8-3.9(1)(a)5 of this section.

(10)  "Outfall" means a point source at the point where a
municipal separate storm sewer discharges to waters of the State
and does not include open conveyances connecting two
municipal separate storm sewers, or pipes, tunnels or other
conveyances which connect segments of the same stream or
other waters of the State and are used to convey waters of the
State.

(11)  "Overburden" means any material of any nature,
consolidated or unconsolidated, that overlies a mineral deposit,
excluding topsoil or similar naturally occurring surface materials
that are not disturbed by mining operations.

(12)  "Runoff coefficient" means the fraction of total
rainfall that will appear at a conveyance as runoff.

(13)  "Significant materials" means, but is not limited to:
raw materials; fuels; materials such as solvents, detergents, and
plastic pellets; finished materials such as metallic products; raw
materials used in food processing or production; hazardous
substances designated under section 101(14) of CERCLA: any
chemical the facility is required to report pursuant to section 313
of Title III of SARA: fertilizers; pesticides; and waste products
such as ashes, slag and sludge that have the potential to be
released with storm water discharges.

(14)  "Small municipal separate storm sewer system" means
all separate storm sewers that are:

(a)  Owned or operated by the United States, State of Utah,
city, town, county, district, association, or other public body
(created by or pursuant to State law) having jurisdiction over
disposal of sewage, industrial waste, storm water, or other
wastes, including special districts under State law such as a
sewer district, flood control district or drainage district, or
similar entity, or a designated and approved management agency
under section 208 of the CWA that discharges to waters of the
State.

(b)  Not defined as "large" or "medium" municipal separate
storm sewer system pursuant to paragraphs R317-8-1.6(4) and
(7) of this section, or designated under paragraph R317-8-
3.9(1)(a)5 of this section.

(c)  This term includes systems similar to separate storm
sewer systems in municipalities, such as systems at military
bases, large hospital or prison complexes, and highways and
other thoroughfares.  The term does not include separate storm
sewers in very discrete areas, such as individual buildings.

(15)  "Small MS4" means a small municipal separate storm
sewer system.

(16)  "Storm water" means storm water runoff, snow melt
runoff, and surface runoff and drainage.

(17)  "Storm water discharge associated with industrial
activity" means the discharge from any conveyance which is
directly related to manufacturing, processing or raw materials
storage areas at an industrial plant.  The term does not include
discharges from facilities or activities excluded from the UPDES
program.  See R317-8-3.9(6)(c) and (d) for provisions
applicable to this definition.

(18)  "Uncontrolled sanitary landfill means a landfill or
open dump, whether in operation or closed, that does not meet
the requirements for runon or runoff controls established
pursuant to subtitle D of the Solid Waste Disposal Act.

1.7  ABBREVIATIONS AND ACRONYMS.  The
following abbreviations and acronyms, as used throughout the
UPDES rules, shall have the meaning given below:

(1)  "BAT" means best available technology economically
achievable;

(2)  "BCT" means best conventional pollutant control
technology;

(3)  "BMPs" means best management practices;
(4)  "BOD" means biochemical oxygen demands;
(5)  "BPT" means best practicable technology currently

available;
(6)  "CFR" means Code of Federal Regulations;
(7)  "COD" means chemical oxygen demand;
(8)  "CWA" means the Federal Clean Water Act;
(9)  "DMR" means discharge monitoring report;
(10)  "NPDES" means National Pollutant Discharge

Elimination System;
(11)  "POTW" means publicly owned treatment works;
(12)  "SIC" means standard industrial classification;
(13)  "TDS" means total dissolved solids;
(14)  "TSS" means total suspended solids;
(15)  "UPDES" means Utah Pollutant Discharge

Elimination System;
(16)  "UWQB" means the Utah Water Quality Board;
(17)  "WET" means whole effluent toxicity.
1.8  UPGRADE AND RECLASSIFICATION.  Upgrading

or reclassification of waters of the State by the Utah Water
Quality Board may be done periodically, but only using
procedures and in a manner consistent with the requirements of
State and Federal law.

1.9  PUBLIC PARTICIPATION. The Division will
investigate and provide written response to all citizen
complaints.  In addition, the Director shall not oppose
intervention in any civil or administrative proceeding by any
citizen where permissive intervention may be authorized by
statute, rule or regulation.  The Director will publish notice of
and provide at least 30 days for public comment on any
proposed settlement of any enforcement action.

1.10  INCORPORATION OF FEDERAL REGULATIONS
BY REFERENCE. The State adopts the following Federal
standards and procedures, effective as of December 8, 1999
unless otherwise noted, which are incorporated by reference:

(1)  40 CFR 129 (Toxic Effluent Standards) with the
following exceptions:

(a)  Substitute "UPDES" for all federal regulation
references to "NPDES".

(b)  Substitute Director of the Division of Water Quality
for all federal regulation references to "State Director".

(c)  Substitute "R317-8-4.4, R317-8-6, and R317-8-7" for
all federal regulation references to "40 CFR Parts 124 and 125".

(2)  40 CFR 133 (Secondary Treatment Regulation) with
the following exceptions:

(a)  40 CFR 133.102 for which R317-1-3.2 is substituted.
(b)  40 CFR 133.105.
(c)  Substitute "UPDES" or "Utah Pollutant Discharge

Elimination System" for all federal regulation references for
"NPDES" or "National Pollutant Discharge Elimination
System", respectively.

(d)  Substitute Director of the Division of Water Quality
for all federal regulation references to "State Director" in 40
CFR 133.103.

(3)  40 CFR 136 (Guidelines Establishing Test Procedures
for the Analysis of Pollutants)

(4)  40 CFR 403.6 (National Pretreatment Standards and
Categorical Standards), effective as of May 16, 2008, with the
following exception:

(a)  Substitute Director of the Division of Water Quality for
all federal regulation references to "Director".

(5)  40 CFR 403.7, effective as of May 16, 2008, (Removal
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Credits)
(6)  40 CFR 403.13, effective as of May 16, 2008,

(Variances from Categorical Pretreatment Standards for
Fundamentally Different Factors)

(7)  40 CFR Parts 405 through 411
(8)  40 CFR Part 412, effective as of July 30, 2012, with

the following changes:
(a)  Substitute Director of the Division of Water Quality for

all federal regulation references to "Director".
(b)  Substitute "UPDES" for all federal regulation

references to "NPDES".
(c)  Substitute "surface waters" of the state for all federal

regulation references to "surface water," "waters of the United
States," "navigable waters," or "U.S. waters."

(9)  40 CFR Parts 413 through 471
(10)  40 CFR 503 (Standards for the Use or Disposal of

Sewage Sludge), effective as of the date that responsibility for
implementation of the federal Sludge Management Program is
delegated to the State except as provided in R317-1-6.4, with
the following changes:

(a)  Substitute Director of the Division of Water Quality for
all federal regulation references to "Director".

(11) 40 CFR 122.30
(12) 40 CFR 122.32
(a)  In 122.32(a)(2), replace the reference 122.26(f) with

R317-8-3.9(5).
(13) 40 CFR 122.33
(a)  In 122.33(b)(2)(i), replace the reference 122.21(f) with

R317-8-3.1(6).
(b)  In 122.33(b)(2)(i), replace the reference 122.21(f)(7)

with R317-8-3.1(6)(g).
(c)  In 122.33(b)(2)(ii), replace the reference 122.26(d)(1)

and (2) with R317-8-3.9(3)(a) and (b)
(d)  In 122.33(b)(3), replace the reference 122.26 with

R317-8.
(e)  In 122.33(b)(3), replace the reference 122.26(d)(1)(iii)

and (iv); and (d)(2)(iv) with R317-8-3.9(3)(a)3 and 4; and
(3)(b)4.

(14) 40 CFR 122.34
(a)  In 122.34(a), replace the reference 122.26(d) with

R317-8-3.9(3).
(b)  In 122.34(b)(3)(i), replace the reference 122.26(d)(2)

with R317-8-3.9(3)(b).
(c)  In 122.34(b)(4)(i), replace the reference

122.26(b)(15)(i) with R317-8-3.9(6)(e)1.
(d)  In 122.34(f), replace the references 122.41 through

122.49 with R317-8-4.1 through R317-8-5.4.
(e)  In 122.34(g)(2), replace the reference 122.7 with R317-

8-3.3.
(15) 40 CFR 122.35
(a)  In 122.35, replace the reference 122 with R317-8.
(16) 40 CFR 122.36
(17) For the references R317-8-1.10(12), (13), (14), (15),

and (16), make the following substitutions:
(a)  Substitute the Director of the Division of Water Quality

for the "NPDES permitting authority"
(b)  Substitute "UPDES" for "NPDES"
(18)  40 CFR 122.21(i), 40 CFR 122.23(a), 40 CFR

122.23(b)(3), 40 CFR 122.23(b)(5), 40 CFR 122.23(b)(7), 40
CFR 122.23(b)(8), 40 CFR 122.23(c), 40 CFR 122.23(d)(2), 40
CFR 122.23(e), 40 CFR 122.23(h), 40 CFR 122.28(b)(2), 40
CFR 122.42(e), 40 CFR 122.62(a)(17), and 40 CFR 122.63(h),
with the following substitutions:

(a) Substitute "Director of the Division of Water Quality"
for all federal regulation references to "Director" or "State
Director".

(b)  Substitute "UPDES" for all federal regulation
references to "NPDES".

(c)  Substitute "surface waters of the state" for all federal

regulation references to "surface water," "waters of the United
States," "navigable waters," or "U.S. waters."

R317-8-2.  Scope and Applicability.
2.1  APPLICABILITY OF THE UPDES

REQUIREMENTS.  The UPDES program requires permits for
the discharge of pollutants from any point source into waters of
the State.  The program also applies to owners or operators of
any treatment works treating domestic sewage, whether or not
the treatment works is otherwise required to obtain a UPDES
permit in accordance with R317-8-8.  Prior to promulgation of
State rules for sewage sludge use and disposal, the Director
shall impose interim conditions in permits issued for publicly
owned treatment works or take such other measures as the
Director deems appropriate to protect public health and the
environment from any adverse affects which may occur from
toxic pollutants in sewage sludge.

(1)  Specific inclusions.  The following are examples of
specific categories of point sources requiring UPDES permits
for discharges.  These terms are further defined in R317-8-3.5
through R317-8-10.9:

(a)  Concentrated animal feeding operations;
(b)  Concentrated aquatic animal production facilities;
(c)  Discharges into aquaculture projects;
(d)  Storm water discharges;
(e)  Silvicultural point sources; and
(f)  Pesticide discharges.
(2)  Specific exclusions.  The following discharges do not

require UPDES permits:
(a)  Any discharge of sewage from vessels, effluent from

properly functioning marine engines, laundry, shower, and
galley sink wastes, or any other discharge incidental to the
normal operation of a vessel.  This exclusion does not apply to
rubbish, trash, garbage, or other such materials discharged
overboard; nor to other discharges when the vessel is operating
in a capacity other than as a means of transportation such as
when used as an energy or mining facility, a storage facility or
a seafood processing facility, or when secured to storage facility
or a seafood processing facility, or when secured in waters of
the state for the purpose of mineral or oil exploration or
development.

(b)  Discharges of dredged or fill material into waters of the
State which are regulated under Section 404 of CWA.

(c)  The introduction of sewage, industrial wastes, or other
pollutants into publicly owned treatment works by indirect
dischargers.  Plans or agreements to switch to this method of
disposal in the future do not relieve dischargers of the obligation
to have and comply with permits until all discharges of
pollutants to waters of the State are eliminated.  This exclusion
does not apply to the introduction of pollutants to privately
owned treatment works or to other discharges through pipes,
sewers, or other conveyances owned by the State, a
municipality, or other party not leading to treatment works.

(d)  Any discharge in compliance with the instructions of
an on-scene coordinator pursuant to 40 CFR 300 (The National
Oil and Hazardous Substances Pollution Contingency Plan) or
33 CFR 153.10(e) (Pollution by Oil and Hazardous Substances).

(e)  Any introduction of pollutants from non-point source
agricultural and silvicultural activities, including storm water
runoff from orchards, cultivated crops, pastures, rangelands, and
forest lands, but not discharges from concentrated animal
feeding operations as defined in R317-8-10, discharges from
concentrated aquatic animal production facilities as defined in
R317-8-3.7, discharges to aquaculture projects as defined in
R317-8-3.8, and discharges from silvicultural point sources as
defined in R317-8-3.10.

(f)  Return flows from irrigated agriculture.
(g)  Discharges into a privately owned treatment works,

except as the Director may otherwise require under R317-8-
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4.2(12).
(h)  Authorizations by permit or by rule which are prepared

to assure that underground injection will not endanger drinking
water supplies, and which are issued under the state's
Underground Injection Control program; and underground
injections and disposal wells which are permitted by the
Director pursuant to Part VII of the Utah Wastewater Disposal
Regulations or the Board of Oil, Gas and Mining, Class II.

(i)  Discharges which are not regulated by the U.S. EPA
under Section 402 of the Clean Water Act.

(3)  Requirements for permits on a case-by-case basis.
(a)  Various sections of R317-8 allow the Director to

determine, on a case-by-case basis, that certain concentrated
animal feeding operations, concentrated aquatic animal
production facilities, separate storm sewers and certain other
facilities covered by general permits that do not generally
require an individual permit may be required to obtain an
individual permit because of their contributions to water
pollution.

(b)  Whenever the Director decides that an individual
permit is required as specified in R317-8-2.1(3)(a), the Director
shall notify the discharger in writing of that decision and the
reasons for it, and shall send an application form with the notice.
The discharger shall apply for a permit within 60 days of receipt
of notice, unless permission for a later date is granted by the
Director.  The question whether the determination was proper
will remain open for consideration during the public comment
period and in any subsequent adjudicative proceeding.

(c)  Prior to a case-by-case determination that an individual
permit is required for a storm water discharge, the Director may
require the discharger to submit a permit application or other
information regarding the discharge.  In requiring such
information, the Director shall notify the discharger in writing
and shall send an application form with the notice.  The
discharger must apply for a permit within 60 days of notice,
unless permission for a later date is granted by the Director.  The
question whether the determination was proper will remain open
for consideration during the public comment period and in any
subsequent adjudicative proceeding.

2.2  PROHIBITIONS.  No permit may be issued by the
Director:

(1)  When the conditions of the permit do not provide for
compliance with the applicable requirements of the Utah Water
Quality Act, as amended, or rules promulgated pursuant thereto;

(2)  When the Regional Administrator has objected to
issuance of the permit in writing under the procedures specified
in 40 CFR 123.44;

(3)  When the imposition of conditions cannot ensure
compliance with the applicable water quality requirements of
Utah and all affected states;

(4)  When, in the judgment of the Secretary of the U.S.
Army, acting through the Chief of Engineers, anchorage and
navigation in or on any of the waters of the United States would
be substantially impaired by the discharge;

(5)  For the discharge of any radiological, chemical, or
biological warfare agent or high-level radioactive waste;

(6)  For any discharge inconsistent with a plan or plan
amendment approved under Section 208(b) of CWA.

(7)  To a new source or a new discharger, if the discharge
from its construction or operation will cause or contribute to the
violation of water quality standards.  The owner or operator of
a new source or new discharger proposing to discharge into a
water segment which does not meet Utah water quality standards
or is not expected to meet those standards even after the
application of the effluent limitations required by the UPDES
rules and for which the Director has performed a wasteload
allocation for the pollutants to be discharged, must demonstrate,
before the close of the public comment period, that:

(a)  There are sufficient remaining wasteload allocations to

allow for the discharge; and
(b)  The existing dischargers into the segment are subject

to schedules of compliance designed to bring the segment into
compliance with Utah Water Quality Standards. (See R317-2.)

2.3  VARIANCE REQUESTS BY NON-POTW'S.  A
discharger which is not a publicly owned treatment works
(POTW) may request a variance from otherwise applicable
effluent limitations under any of the following statutory or
regulatory provisions within the time period specified in this
section:

(1)  Fundamentally different factors.
(a)  A request for a variance based on the presence of

"fundamentally different factors" from those on which the
effluent limitations guideline was based shall be filed as
follows:

1.  For a request for a variance from best practicable
control technology currently available (BPT) by the close of the
public comment period under R317-8-6.5.

2.  For a request for a variance from best available
technology economically achievable (BAT) and/or best
conventional pollutant control technology (BCT) by no later
than:

a.  July 3, 1989, for a request on an effluent limitation
guideline promulgated before February 4, 1987, to the extent
July 3, 1989 is not later than that provided under previously
promulgated regulations: or

b.  180 days after the date on which an effluent limitation
guideline is published in the Federal Register for a request
based on an effluent limitation guideline promulgated on or
after February 4, 1987.

3.  Requests should be filed with the Director.  A request
filed with EPA shall be considered to be a request filed under
the UPDES program.

(b)  The request shall explain how the requirements of the
applicable regulatory and statutory criteria have been met.

(2)  Non-conventional pollutants.  A request for a variance
from the BAT requirements for CWA section 301(b)(2)(F)
pollutants (commonly called "non-conventional" pollutants)
pursuant to Section 301(c) of CWA because of the economic
capability of the owner or operator, or pursuant to section
301(g) of the CWA (provided, however, that 301(g) variance
may only be requested for ammonia; chlorine; color; iron; total
phenols (4AAP) (when determined by the Director to be a
pollutant covered by section 301(b)(2)(F)) and any other
pollutant listed by the Administrator under Section 301((g)(4)
of the CWA) must be filed as follows:

(a)  For those requests for a variance from an effluent
limitation based upon an effluent limitation guideline by:

1.  Filing an initial request with the Director stating the
name of the discharger, the permit number, the outfall
number(s), the applicable effluent guideline, and the nature of
the modification being requested.  This request must have been
filed not later than:

a.  September 25, 1978, for a pollutant which is controlled
by a BAT effluent limitation guideline promulgated before
December 27, 1977: or

b.  270 days after promulgation of an applicable effluent
limitation guideline for guidelines promulgated after December
27, 1977: and

2.  Submitting a completed request no later than the close
of the public comment period under R317-8-6.5 demonstrating
that the requirements of R317-8-6.8 and the applicable
requirements of R317-8-8.8 have been met. Notwithstanding
this provision, the complete application for a request shall be
filed 180 days before the Director must make a decision (unless
the Director establishes a shorter or longer period).  For those
requests for a variance from effluent limitations not based on
effluent limitation guidelines, the request need only comply with
R317-8-2.3(2)(a)(2)  and need not be preceded by an initial
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request under R317-8-2.3(2)(a)(2).
3.  Requests should be filed with the Director.  A request

filed with EPA shall be considered to be a request filed under
the UPDES program.

(3)  Delay in construction of POTW.  An extension of the
Federal statutory deadlines based on delay in completion of a
POTW into which the source is to discharge must have been
requested on or before June 26, 1978 or 180 days after the
relevant POTW requested an extension under R317-8-2.7,
whichever is later, but in no event may this date have been later
than January 30, 1988.  The request shall explain how the
requirements of 40 CFR Part 125, Subpart J have been met.

(4)  Innovative technology.  An extension from the Federal
statutory deadline for best available technology, or for best
conventional pollutant control technology, based on the use of
innovative technology may be requested no later than the close
of the public comment period under Section R317-8-6.5 for the
discharger's initial permit requiring compliance with best
available technology or best conventional pollutant control
technology.  The request shall demonstrate that the requirements
of Section R317-8-6.8 and 8-5.6 have been met.

(5)  Thermal discharges.  A variance for the thermal
component of any discharge must be filed with a timely
application for a permit under R317-8-3 except that if thermal
effluent limitations are established by EPA or are based on water
quality standards the request for a variance may be filed by the
close of the public comment period under R317-8-6.5.

(6)  Water Quality Related Effluent Limitations.  A
modification of requirements for achieving water quality-related
effluent limitations may be requested no later than the close of
the public comment period under R317-8-6.5 on the permit from
which the modification is sought.

2.4  EXPEDITED VARIANCE PROCEDURES AND
TIME EXTENSIONS.  Notwithstanding the time requirements
in R317-8-2.3, the Director may notify a permit applicant before
a draft permit is issued under R317-8-6.3 that the draft permit
will likely contain limitations which are eligible for variances.

(1)  In the notice the Director may require that the
applicant, as a condition of consideration of any potential
variance request, submit a request explaining how the
requirements of R317-8-7 applicable to the variance have been
met.  The Director may require the submittal within a specified
reasonable time after receipt of the notice.  The notice may be
sent before the permit application has been submitted.  The draft
or final permit may contain the alternative limitations which
may become effective upon final grant of the variance.

(2)  A discharger who cannot file a timely complete request
required under R317-8-2.3(2) may request an extension.  The
extension may be granted or denied at the discretion of the
Director.  Extensions will be no more than six months in
duration.

2.5  GENERAL PERMITS
(1)  Coverage.  The Director may issue a general permit in

accordance with the following:
(a)  Area.  The general permit will be written to cover a

category of discharges or sludge use or disposal practices or
facilities described in the permit under paragraph (b) of this
subsection, except those covered by individual permits, within
a geographic area.  The area will correspond to existing
geographic or political boundaries, such as:

1.  Designated planning areas under Sections 208 and 303
of CWA;

2.  City, county, or state political boundaries;
3.  State highway systems;
4.  Standard metropolitan statistical areas as defined by the

U.S. Office of Management and Budget;
5.  Urbanized areas as designated by the U.S. Bureau of the

Census, consistent with the U.S. Office of Management and
Budget;

6.  Any other appropriate division or combination of
boundaries as determined by the Director.

(b)  Sources.  The general permit will be written to
regulate, within the area described in R317-8-2.5(a), either;

1.  Storm water point sources; or
2.  A category of point sources other than storm water point

sources, or a category of treatment works, treating domestic
sewage, if the sources or treatment works treating domestic
sewage all:

a.  Involve the same or substantially similar types of
operations;

b.  Discharge the same types of wastes or engage in the
same types of sludge use or disposal practices.

c.  Require the same effluent limitations, operating
conditions, or standards for sludge use or disposal;

d.  Require the same or similar monitoring; and
e.  In the opinion of the Director, are more appropriately

controlled under a general permit than under individual permits.
(2)  Administration.
(a)  General permits may be issued, modified, revoked and

reissued, or terminated in accordance with applicable
requirements of R317-8-6.

(b)  Authorization to discharge, or authorization to engage
in sludge use and disposal practices.

1.  Except as provided in paragraphs (2)(b)5. and (2)(b)6.
of this section, discharges (or treatment works treating domestic
sewage) seeking coverage under a general permit shall submit
to the Director a written notice of intent to be covered by the
general permit.  A discharger (or treatment works treating
domestic sewage) who fails to submit a notice of intent in
accordance with the terms of the permit is not authorized to
discharge, (or in the case of sludge use or disposal practice),
under the terms of the general permit unless the general permit,
in accordance with paragraph (2)(b)5. of this section, contains
a provision that a notice of intent is not required or the Director
notifies a discharger (or treatment works treating domestic
sewage) that it is covered by a general permit in accordance with
paragraph (2)(b)6. of this section.  A complete and timely,
notice of intent (NOI), to be covered in accordance with general
permit requirements, fulfills the requirements for permit
applications for purposes of R-317-8-3.

2.  The contents of the notice of intent shall be specified in
the general permit and shall require the submission of
information necessary for adequate program implementation,
including at a minimum, the legal name and address of the
owner or operator, the facility name and address, type of facility
of discharges, and the receiving stream(s).  General permits for
storm water discharges associated with industrial activity from
inactive mining, inactive oil and gas operations, or inactive
landfill occurring on Federal lands where an operator cannot be
identified may contain alternative notice of intent requirements.
Notices of intent for coverage under a general permit for
concentrated animal feeding operations must include the
information specified in R317-8-10, including a topographic
map.  All notices of intent shall be signed in accordance with
R317-8-3.3.

3.  General permits shall specify the deadlines for
submitting notices of intent to be covered and the date(s) when
a discharger is authorized to discharge under the permit;

4.  General permits shall specify whether a discharger (or
treatment works treating domestic sewage) that has submitted a
complete and timely notice of intent to be covered in accordance
with the general permit and that is eligible for coverage under
the permit, is authorized to discharge, (or in the case of a sludge
disposal permit, to engage in a sludge use for disposal practice),
in accordance with the permit either upon receipt of the notice
of intent by the Director, after a waiting period specified in the
general permit, on a date specified in the general permit, or
upon receipt of notification of inclusion by the Director.
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Coverage may be terminated or revoked in accordance with
paragraph (2)(c) of this section.

5.  Discharges other than discharges from publicly owned
treatment works, combined sewer overflows, municipal separate
storm sewer systems, primary industrial facilities, and storm
water discharges associated with industrial activity, may, at the
discretion of the Director, be authorized to discharge under a
general permit without submitting a notice of intent where the
Director finds that a notice of intent requirement would be
inappropriate.  In making such a finding, the Director shall
consider: the type of discharge; the potential for toxic and
conventional pollutants in the discharges; the expected volume
of the discharges covered by the permit; and the estimated
number of discharges to be covered by the permit.  The Director
shall provide in the public notice of the general permit the
reasons for not requiring a notice of intent.

6.  The Director may notify a discharger (or treatment
works treating domestic sewage) that it is covered by a general
permit, even if the discharger (or treatment works treating
domestic sewage) has not submitted a notice of intent to be
covered.  A discharger (or treatment works treating domestic
sewage) so notified may request an individual permit under
paragraph R317-8-2.5(2)(c).

(c)  Requiring an individual permit.
1.  The Director may require any person authorized by a

general permit to apply for and obtain an individual UPDES
permit.  Any interested person may petition the Director to take
action under R317-8-2.4.  Cases where an individual UPDES
permit may be required include the following:

a.  The discharge(s) is a significant contributor of
pollutants.  In making this determination, the Director may
consider the following factors:

i.  The location of the discharge with respect to waters of
the State;

ii.  The size of the discharge;
iii.  The quantity and nature of the pollutants discharged to

waters of the State; and
iv.  Other relevant factors;
b.  The discharger or treatment works treating domestic

sewage is not in compliance with the conditions of the general
UPDES permit;

c.  A change has occurred in the availability of
demonstrated technology or practices for the control or
abatement of pollutants applicable to the point source or
treatment works treating domestic sewage;

d.  Effluent limitation guidelines are promulgated for point
sources covered by the general UPDES permit;

e.  A Utah Water Quality Management Plan containing
requirements applicable to such point sources is approved;

f.  Standards for sewage sludge use or disposal have been
promulgated for the sludge use and disposal practices covered
by the general UPDES permit; or

2.  Any owner or operator authorized by a general permit
may request to be excluded from the coverage of the general
permit by applying for an individual permit.  The owner or
operator shall submit an application under R317-8-3.1 to the
Director with reasons supporting the request.  The request shall
be submitted no later than ninety (90) days after the notice by
the Director in accordance with R317-8-6.5.  If the reasons cited
by the owner or operator are adequate to support the request, the
Director may issue an individual permit.

3.  When an individual UPDES permit is issued to an
owner or operator otherwise subject to a general UPDES permit,
the applicability of the general permit to the individual UPDES
permittee is automatically terminated on the effective date of the
individual permit.

4.  A source excluded from a general permit solely because
he already has an individual permit may request that the
individual permit be revoked.  The permittee shall then request

to be covered by the general permit.  Upon revocation of the
individual permit, the general permit shall apply to the source.

2.6  DISPOSAL OF POLLUTANTS INTO WELLS, INTO
POTWS OR BY LAND APPLICATION.

(1)  The Director may issue UPDES permits to control the
disposal of pollutants into wells when necessary to protect the
public health and welfare, and to prevent the pollution of
ground and surface waters.

(2)  When part of a discharger's process wastewater is not
being discharged into waters of the State (including
groundwater) because it is disposed of into a well, into a
POTW, or by land application, thereby reducing the flow or
level of pollutants being discharged into waters of the State,
applicable effluent standards and limitations for the discharge
in a UPDES permit shall be adjusted to reflect the reduced raw
waste resulting from such disposal.  Effluent limitations and
standards in the permit shall be calculated by one of the
following methods:

(a)  If none of the waste from a particular process is
discharged into waters of the State and effluent limitations
guidelines provide separate allocation for wastes from that
process, all allocations for the process shall be eliminated from
calculation of permit effluent limitations or standards.

(b)  In all cases other than those described in R317-8-
2.6(2)(a), effluent limitations shall be adjusted by multiplying
the effluent limitation derived by applying effluent limitation
guidelines to the total waste stream by the amount of wastewater
to be treated and discharged into waters of the State and
dividing the result by the total wastewater flow.  Effluent
limitations and standards so calculated may be further adjusted
under R317-8-7.3 to make them more or less stringent if
discharges to wells, publicly owned treatment works, or by land
application change the character or treatability of the pollutants
being discharged to receiving waters.

This method may be algebraically expressed as:  P = E x
N/T

Where P is the permit effluent limitation, E is the limitation
derived by applying effluent guidelines to the total waste stream,
N is the wastewater flow to be treated and discharged to waters
of the State and T is the total wastewater flow.

(3)  R317-8-2.6(2) shall not apply to the extent that
promulgated effluent limitations guidelines:

(a)  Control concentrations of pollutants discharged but not
mass; or

(b)  Specify a different specific technique for adjusting
effluent limitations to account for well injection, land
application, or disposal into POTWs.

(4)  R317-8-2.6(2) does not alter a dischargers obligation
to meet any more stringent requirements established under
R317-8-4.

2.7  VARIANCE REQUESTS BY POTWS.  A discharger
which is a publicly owned treatment works (POTW) may
request a variance from otherwise applicable effluent limitations
under the following provision:

(1)  Water Quality Based Effluent Limitation.  A permit
modification of the requirements for achieving water quality
based effluent limitations shall be requested no later than the
close of the public comment period under R317-8-6.5 on the
permit for which the modification is sought.

(2)  Delay in construction.  An extension of a Federal
statutory deadline based on delay in the construction of the
POTW must have been requested on or before August 3, 1987.

2.8  DECISION ON VARIANCES
(1)  The Director may deny or forward to the Administrator

(or his delegate) with a written concurrence, a completed
request for:

(a)  Extensions under CWA section 301(i) based on delay
in completion of a publicly owned treatment works;

(b)  After consultation with the Regional Administrator,
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extensions based on the use of innovative technology; or
(c)  Variances under R317-8-2.3(4) for thermal pollution.
(2)  The Director may deny or forward to the Regional

Administrator with a written concurrence, or submit to EPA
without recommendation a completed request for:

(a)  A variance based on the presence of "fundamentally
different factors" from those on which an effluent limitations
guideline was based;

(b)  A variance based on the economic capability of the
applicant;

(c)  A variance based upon certain water quality factors
(See CWA section 301(g)); or

(d)  A variance based on water quality related effluent
limitations.

(e)  Except for information required by R317-8-3.1(4)(c)
which shall be retained for a period of at least five years from
the date the application is signed, applicants shall keep records
of all data used to complete permit applications and any
supplemental information for a period of at least three years
from the date the application is signed.

R317-8-3.  Application Requirements.
3.1  APPLYING FOR A UPDES PERMIT
(1)  Application requirements
(a)  Any person who is required to have a permit, including

new applicants and permittees with expiring permits shall
complete, sign, and submit an application to the Director as
described in this rule and R317-8-2 Scope and Applicability.
On the date of UPDES program approval by EPA, all persons
permitted or authorized under NPDES shall be deemed to hold
a UPDES permit, including those expired permits which EPA
has continued in effect according to 40 CFR 122.6.  For the
purpose of this section the Director will accept the information
required under R317-8-3.5 for existing facilities, which has been
submitted to EPA as part of a NPDES renewal.  The applicant
may be requested to update any information which is not
current.

(b)  Any person who (1) discharges or proposes to
discharge pollutants and (2) owns or operates a sludge-only
facility and does not have an effective permit, shall submit a
complete application to the Director in accordance with this
section and R317-8-6.  A complete application shall include a
BMP program, if necessary, under R317-8-4.2(10). The
following are exceptions to the application requirements:

1.  Persons covered by general permits under R317-8-
4.2(10);

2.  Discharges excluded under R317-8-2.1(2);
3.  Users of a privately owned treatment works unless the

Director requires otherwise under R317-8-4.2(12).
(2)  Time to apply.  Any person proposing a new discharge

shall submit an application at least 180 days before the date on
which the discharge is to commence, unless permission for a
later date has been granted by the Director.  Facilities proposing
a new discharge of storm water associated with industrial
activity shall submit an application 180 days before that facility
commences industrial activity which may result in a discharge
of storm water associated with that industrial activity.  Facilities
described under R317-8-3.9(6)11 shall submit applications at
least 90 days before the date on which construction is to
commence.  Different submittal dates may be required under the
terms of applicable general permits.  Persons proposing a new
discharge are encouraged to submit their applications well in
advance of the 90 or 180 day requirements to avoid delay.  See
also R317-8-3.2 and R317-8-3.9(2)1.g. and 2.

(3)  Who Applies.  When a facility or activity is owned by
one (1) person but is operated by another person, it is the
operator's duty to obtain a permit.

(4)  Duty to reapply.
(a)  Any POTW with a currently effective permit shall

submit a new application at least 180 days before the expiration
date of the existing permit, unless permission for a later date has
been granted by the Director.  The Director shall not grant
permission for applications to be submitted later than the
expiration date of the existing permit.

(b)  All other permittees with currently effective permits
shall submit a new application 180 days before the existing
permit expires, except that:

1.  The Director may grant permission to submit an
application later than the deadline for submission otherwise
applicable, but no later than the permit expiration date; and

2.  The Director may grant permission to submit the
information required by R317-8-3.5(7), (9) and (10) after the
permit expiration date.

(c)  All applicants for permits, other than POTWs, new
sources, and sludge-only facilities must complete EPA Forms 1
and either 2B or 2C or 2F or equivalent State forms as directed
by the Director to apply under R317-8-3.  Forms may be
obtained from the Director.  In addition to any other applicable
requirements in this section, all POTWs and other treatment
works treating domestic sewage, including sludge-only
facilities, must submit with their applications the information
listed at 40 CFR 501.15(a)(2) within the time frames established
in R317-8-3.1(7)(a) and (b).

(d)  Continuation of expiring permits.  The conditions of an
expired permit continue in force until the effective date of a new
permit if:

1.  The permittee has submitted a timely application under
subsection (2) of this section which is a complete application for
a new permit; and

2.  The Director, through no fault of the permittee, does not
issue a new permit with an effective date under R317-8-6.11 on
or before the expiration date of the previous permit.

3.  Effect Permits continued under this paragraph remain
fully effective and enforceable until the effective date of a new
permit.

4.  Enforcement.  When the permittee is not in compliance
with the conditions of the expiring or expired permit the
Director may choose to do any or all of the following:

a.  Initiate enforcement action based upon the permit which
has been continued;

b.  Issue a notice of intent to deny the new permit under
R317-8-6.3(2);

c.  Issue a new permit under R317-8-6 with appropriate
conditions; or

d.  Take other actions authorized by the UPDES rules.
(5)  Completeness.  The Director will not issue a UPDES

permit before receiving a complete application for a permit
except for UPDES General Permits.  A permit application is
complete when the Director receives an application form with
any supplemental information which is completed to his or her
satisfaction.

(6)  Information requirements.  All applicants for UPDES
permits shall provide the following information to the Director,
using the application form provided by the Director.

(a)  The activities being conducted which require the
applicant to obtain UPDES permit.

(b)  Name, mailing address, and location of the facility for
which the application is submitted.

(c)  From one (1) to four (4) SIC codes which best reflect
the principal products or services provided by the facility.

(d)  The operators name, address, telephone number,
ownership status, and status as to Federal, State, private, public,
or other entity.

(e)  Whether the facility is located on Indian lands.
(f)  A listing of all other relevant environmental permits, or

construction approvals issued by the Director or other state or
federal permits.

(g)  A topographic map, or other map if a topographic map
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is unavailable, extending one (1) mile beyond the property
boundaries of the source, depicting the facility and each of its
intake and discharge structures, each of its hazardous waste
treatment, storage, or disposal facilities; each well where fluids
from the facility are injected underground and those wells,
springs, other surface water bodies, and drinking water wells
listed in public records or otherwise known to the applicant in
the map area.

(h)  A brief description of the nature of the business.
(i) Additional information may also be required of new

sources, new dischargers and major facilities to determine any
significant adverse environmental effects of the discharge
pursuant to new source rules promulgated by the Director.

(7)  Permits Under Section 19-5-107 of the Utah Water
Quality Act.

(a)  POTWs with currently effective UPDES permits shall
submit the application information required by R317-8-3.1(4)(c)
with the next application submitted in accordance with R317-8-
3.1(4) of this section or within 120 days after promulgation of
a standard for sewage sludge use or disposal applicable to the
POTW's sludge use or disposal practice(s), whichever occurs
first.

(b)  Any other existing treatment works treating domestic
sewage not covered in R317-8-3.1(7)(a) shall submit an
application to the Director within 120 days after promulgation
of a standard for sewage sludge use or disposal applicable to its
sludge use or disposal practice(s) or upon request of the Director
prior to the promulgation of an applicable standard for sewage
sludge use or disposal if the Director determines that a permit is
necessary to protect to public health and the environment from
any potential adverse effects that may occur from toxic
pollutants in sewage sludge.

(c)  Any treatment works treating domestic sewage that
commences operations after promulgation of an applicable
standard for sewage sludge use or disposal shall submit an
application to the Director at least 180 days prior to the date
proposed for commencing operations.

(8)  Recordkeeping.  Except for information required by
R317-8-3.1(7)(c) which shall be retained for a period of at least
five years from the date the application is signed or longer as
required by the Director, applicants shall keep records of all data
used to complete permit applications and any supplemental
information submitted under this rule for a period of at least
three (3) years from the date the application is signed.

(9)  Service of process.  Every applicant and permittee shall
provide the Director an address for receipt of any legal paper for
service of process.  The last address provided to the Director
pursuant to this provision shall be the address at which the
Director may tender any legal notice, including but not limited
to service of process in connection with any enforcement action.
Service, whether by bond or by mail, shall be complete upon
tender of the notice, process or order and shall not be deemed
incomplete because of refusal to accept or if the addressee is not
found.

(10)  Application Forms.  The State will use EPA-
developed NPDES application forms or State equivalents in
administering the UPDES program.

3.2  APPLICATION REQUIREMENTS FOR NEW
SOURCES AND NEW DISCHARGES.  New manufacturing,
commercial, mining and silvicultural dischargers applying for
UPDES permits (except for new discharges of facilities subject
to the requirements of R317-8-3.5 or new discharges of storm
water associated with industrial activity which are subject to
R317-8-3.9(2)(a) except as provided by R317-8-3.9(2)(a)2, shall
provide the following information to the Director, using
application forms provided by the Director:

(1)  Expected outfall location.  The latitude and longitude
to the nearest 15 seconds and the name of the receiving water.

(2)  Discharge dates.  The expected date of commencement

of discharge.
(3)  Flows, Sources of Pollution and Treatment

Technologies
(a)  Expected treatment of wastewater.  Description of the

treatment that the wastewater will receive, along with all
operations contributing wastewater to the effluent, average flow
contributed by each operation, and the ultimate disposal of any
solid or liquid wastes not discharged.

(b)  Line drawing.  A line drawing of the water flow
through the facility with a water balance as described in R317-
8-3.5(2).

(c)  Intermittent Flows.  If any of the expected discharges
will be intermittent or seasonal, a description of the frequency,
duration and maximum daily flow rate of each discharge
occurrence (except for storm water runoff, spillage, or leaks).

(4)  Production.  If a new source performance standard or
an effluent limitation guideline applies to the applicant and is
expressed in terms of production (or other measure of
operation), a reasonable measure of the applicant's expected
actual production reported in the units used in the applicable
effluent guideline or new source performance standard as
required by R317-8-4.3(2)(b) for each of the first three years.
Alternative estimates may also be submitted if production is
likely to vary.

(5)  Effluent Characteristics.  The requirements in R317-8-
3.5(7) that an applicant must provide estimates of certain
pollutants expected to be present do not apply to pollutants
present in a discharge solely as a result of their presence in
intake water; however, an applicant must report such pollutants
as present.  Net credits may be provided for the presence of
pollutants in intake water if the requirements of R317-8-4.3(7)
are met.  All levels (except for discharge flow, temperature and
pH) must be estimated as concentration and as total mass.

(a)  Each applicant must report estimated daily maximum,
daily average and source of information for each outfall for the
following pollutants or parameters.  The Director may waive the
reporting requirements for any of these pollutants and
parameters if the applicant submits a request for such a waiver
before or with his application which demonstrates that
information adequate to support issuance of the permit can be
obtained through less stringent reporting requirements.

1.  Biochemical Oxygen Demand (BOD).
2.  Chemical Oxygen Demand (COD).
3.  Total Organic Carbon (TOC).
4.  Total Suspended Solids (TSS).
5.  Flow.
6.  Ammonia (as N).
7.  Temperature (winter and summer).
8.  pH.
(b)  Each applicant must report estimated daily maximum,

daily average, and source of information for each outfall for the
following pollutants, if the applicant knows or has reason to
believe they will be present or if they are limited by an effluent
limitation guideline or new source performance standard either
directly or indirectly through limitations on an indicator
pollutant: all pollutants in Table IV, R317-8-3.12(4) (certain
conventional and nonconventional pollutants).

(c)  Each applicant must report estimated daily maximum,
daily average and source of information for the following
pollutants if he knows or has reason to believe that they will be
present in the discharges from any outfall:

1.  The pollutants listed in Table III, R317-8-3.12(3) (the
toxic metals, in the discharge from any outfall: Total cyanide,
and total phenols);

2.  The organic toxic pollutants in R317-8-3.12(2) (except
bis (chloromethyl) ether, dichlorofluoromethane and
trichlorofluoromethane).  This requirement is waived for
applicants with expected gross sales of less than $100,000 per
year for the next three years, and for coal mines with expected
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average production of less than 100,000 tons of coal per year.
(d)  The applicant is required to report that 2,3,7,8

Tetrachlorodibenzo-P-Dioxin (TCDD) may be discharged if he
uses or manufactures one of the following compounds, or if he
knows or has reason to believe that TCDD will or may be
present in an effluent:

1.  2,4,5-trichlorophenoxy acetic acid (2,4,5-T) (CAS #93-
76-5);

2.  2-(2,4,5-trichlorophenoxy) propanic acid (Silvex, 2,4,5-
TP) (CAS #93-72-1);

3.  2-(2,4,5-trichlorophenoxy) ethyl 2,2-dichloropropionate
(Erbon) (CAS #136-25-4);)

4.  0,0-dimethyl 0-(2,4,5-trichlorophenyl) phosphorothioate
(Ronnel) (CAS #299-84-3);

5.  2,4,5-trichlorophenol (TCP) (CAS #95-95-4); or
6.  Hexachlorophene (HCP) (CAS #70-80-4);
(e)  Each applicant must report any pollutants listed in

Table V, R317-8-3.12(5) (certain hazardous substances) if he
believes they will be present in any outfall (no quantitative
estimates are required unless they are already available).

(f)  No later than two years after the commencement of
discharge from the proposed facility, the applicant is required to
complete and submit Items V and VI of NPDES application
Form 2c (see R317-8-3.5).  However, the applicant need not
complete those portions of Item V requiring tests which he has
already performed and reported under the discharge monitoring
requirements of his UPDES permit.

(6)  Engineering Report.  Each applicant must report the
existence of any technical evaluation concerning his wastewater
treatment, along with the name and location of similar plants of
which he has knowledge.

(7)  Other information.  Any optional information the
permittee wishes to have considered.

(8)  Certification.  Signature of certifying official under
R317-8-3.4.

3.3  CONFIDENTIALITY OF INFORMATION
(1)  Any information submitted to the Director pursuant to

the UPDES rules may be claimed as confidential by the person
submitting the information.  Any such claim must be asserted at
the time of submission in the manner prescribed on the
application form or instructions or, in the case of other
submissions, by stamping the words "confidential business
information" on each page containing such information.  If no
claim is made at the time of submission, the Director may make
the information available to the public without further notice.
If a claim is asserted, it will be treated according to the standards
of 40 CFR Part 2.

(2)  Information which includes effluent data and records
required by UPDES application forms provided by the Director
under R317-8-3.1 may not be claimed as confidential.

(3)  Information contained in UPDES permits may not be
claimed as confidential.

3.4  SIGNATORIES TO PERMIT APPLICATIONS AND
REPORTS

(1)  Applications.  All permit applications shall be signed
as follows:

(a)  For a corporation: by a responsible corporate officer.
For the purpose of this section, a responsible corporate officer
means: (i) A president, secretary, treasurer, or vice-president of
the corporation in charge of a principal business function, or any
other person who performs similar policy or decision-making
functions for the corporation, or (ii) the manager of one or more
manufacturing, production, or operating facilities employing
more than 250 persons or having gross annual sales or
expenditures exceeding $25 million (in second-quarter 1980
dollars), if authority to sign documents has been assigned or
delegated to the manager in accordance with corporate
procedures.

(b)  For a partnership or sole proprietorship: by a general

partner or the proprietor, respectively; or
(c)  For a municipality, State, Federal, or other public

agency: By either a principal executive officer or ranking
elected official.  For purposes of this section, a principal
executive officer of a Federal agency includes: (i) The chief
executive officer having responsibility for the overall operations
of a principal geographic unit of the agency.

(2)  Reports. All reports required by permits and other
information requested by the Director under R317-8-3.9(3) shall
be signed by a person described in subsection (1), or by a duly
authorized representative of that person.  A person is a duly
authorized representative only if:

(a)  The authorization is made in writing by a person
described in subsection (1) of this section:

(b)  The authorization specifies either an individual or a
position having responsibility for the overall operation of the
regulated facility or activity such as the position of plant
manager, operator of a well or a well field, superintendent,
position of equivalent responsibility, or an individual or
position having overall responsibility for environmental matters
for the company; and

(c)  The written authorization is submitted to the Director.
(3)  Changes to authorization.  If an authorization under

subsection (2) of this section is no longer accurate because a
different individual or position has responsibility for the overall
operation of the facility, a new authorization satisfying the
requirements of subsection (2) of this section must be submitted
to the Director prior to or together with any reports,
information, or applications to be signed by an authorized
representative.

(4)  Certification.  Any person signing a document under
this section shall make the following certification:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information
submitted.  Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete.
I am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations."

(5)  Discharge Monitoring Reports and related information
may be signed and submitted electronically to the EPA's
NetDMR program, if a Subscriber Agreement is in place.  See
Utah Admin. Code R317-1-9.

3.5  APPLICATION REQUIREMENTS FOR EXISTING
MANUFACTURING, COMMERCIAL, MINING, AND
SILVICULTURAL DISCHARGERS

Existing manufacturing, commercial, mining, and
silvicultural dischargers applying for UPDES permits shall
provide the following information to the Director, using
application forms provided by the Director:

(1)  Outfall location.  The latitude and longitude to the
nearest fifteen (15) seconds and the name of the receiving water.

(2)  Line drawing.  A line drawing of the water flow
through the facility with a water balance, showing operations
contributing wastewater to the effluent and treatment units.
Similar processes, operations, or production areas may be
indicated as a single unit, labeled to correspond to the more
detailed identification under R317-8-3.5.  The water balance
shall show approximate average flows at intake and discharge
points and between units, including treatment units.  If a water
balance cannot be determined, the applicant may provide a
pictorial description of the nature and amount of any sources of
water and any collection and treatment measures.

(3)  Average flows and treatment.  A narrative
identification of each type of process, operation, or production
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area which contributes wastewater to the effluent for each
outfall, including process wastewater, cooling water; and storm
water runoff; the average flow which each process contributes;
and a description of the treatment the wastewater receives,
including the ultimate disposal of any solid or fluid wastes other
than by discharge.  Processes, operations or production areas
may be described in general terms, (for example, "dye-making
reactor," "distillation tower.")  For a privately owned treatment
works, this information shall include the identity of each user of
the treatment works.  The average flow of point sources
composed of storm water may be estimated.  The basis for the
rainfall event and the method of estimation must be indicated.

(4)  Intermittent flows.  If any of the discharges described
in R317-8-3.5(3) are intermittent or seasonal, a description of
the frequency, duration and flow rate of each discharge
occurrence, except for storm water runoff, spillage, or leaks.

(5)  Maximum production levels.  If an EPA effluent
guideline applies to the applicant and is expressed in terms of
production or other measure of operation, a reasonable measure
of the applicant's actual production reported in the units used in
the applicable effluent guideline.  The reported measure shall
reflect the actual production of the facility as required by R317-
8-4.3(2).

(6)  Improvements.  If the applicant is subject to any
present requirements or compliance schedules for construction,
upgrading or operation of waste treatment equipment, an
identification of the abatement requirement, a description of the
abatement project, and a listing of the required and projected
final compliance dates.

(7)  Effluent characteristics.  Information on the discharge
of pollutants specified in this subsection shall be provided,
except information on storm water discharges which is to be
provided as specified in R317-8-3.9.  When quantitative data for
a pollutant are required, the applicant must collect a sample of
effluent and analyze it for the pollutant in accordance with
analytical methods approved under 40 CFR 136.  When no
particular analytical method is required the applicant may use
any suitable method but must provide a description of the
method.  The Director may allow the applicant to test only one
outfall and report that the quantitative data also applies to the
substantially identical outfalls.  The requirements in paragraphs
(c) and (d) of this subsection that an applicant shall provide
quantitative data for certain pollutants known or believed to be
present do not apply to pollutants present in a discharge solely
as the result of their presence in intake water; however, an
applicant shall report such pollutants as present.  Grab samples
must be used for pH, temperature, cyanide, total phenols,
residual chlorine,, oil and grease, and or E. coli.  For all other
pollutants, twenty-four (24)-hour composite samples must be
used. However, a minimum of one grab sample may be taken for
effluents from holding ponds or other impoundments with a
retention period greater than 24 hours.  In addition, the Director
may waive composite sampling for any outfall for which the
applicant demonstrates that the use of an automatic sampler is
infeasible and that the minimum of four (4) grab samples will be
a representative sample of the effluent being discharged.  For
storm water discharges, all samples shall be collected from the
discharge resulting from a storm event that is greater than 0.1
inch and at least 72 hours from the previously measurable
(greater than 0.1 inch rainfall) storm event.  Where feasible, the
variance in the duration of the event and the total rainfall of the
event should not exceed 50 percent from the average or median
rainfall event in that area.  For all applicants, a flow-weighted
composite shall be taken for either the entire discharge or for the
first three hours of the discharge.  The flow-weighted composite
sample for a storm water discharge may be taken with a
continuous sampler or as a combination of a minimum of three
sample aliquots taken in each hour of discharge for the entire
discharge or for the first three hours of the discharge, with each

aliquot being separated by a minimum period of fifteen minutes
(applicants submitting permit applications for storm water
discharges under R317-8-3.9(3) may collect flow weighted
composite samples using different protocols with respect to the
time duration between the collection of sample aliquots, subject
to the approval of the Director).  However, a minimum of one
grab sample may be taken for storm water discharges from
holding ponds or other impoundments with a retention period
greater than 24 hours.  For a flow-weighted composite sample,
only one analysis of the composite of aliquots is required.  For
storm water discharge samples taken from discharges associated
with industrial activities, quantitative data must be reported for
the grab sample taken during the first thirty minutes (or as soon
thereafter as practicable) of the discharge for all pollutants
specified in R317-8-3.9(2)(a).  For all storm water permit
applicants taking flow-weighted composites, quantitative data
must be reported for all pollutants specified in R317-8-3.9
except pH, temperature, cyanide, total phenols, residual
chlorine, oil and grease, or E. coli, and fecal streptococcus.  The
Director may allow or establish appropriate site-specific
sampling procedures or requirements, including sampling
locations, the season in which the sampling takes place, the
minimum duration between the previous measurable storm
event and the storm event sampled, the minimum or maximum
level of precipitation required for an appropriate storm event,
the form of precipitation sampled (snow melt or rainfall),
protocols for collecting samples under 40 CFR 136, and
additional time for submitting data on a case-by-case basis.  An
applicant is expected to know or have reason to believe that a
pollutant is present in an effluent based on an evaluation of the
expected use, production, or storage of the pollutant, or on any
previous analyses for the pollutant.

(a)  Every applicant shall report quantitative data for every
outfall for the following pollutants:

1.  Biochemical Oxygen Demand (BOD)
2.  Chemical Oxygen Demand
3.  Total Organic Carbon
4.  Total Suspended Solids
5.  Ammonia (as N)
6.  Temperature (both winter and summer)
7.  pH
(b)  The Director may waive the reporting requirements for

one or more of the pollutants listed in R317-8-3.5(7)(a) if the
applicant has demonstrated that the waiver is appropriate
because information adequate to support issuance of a permit
can be obtained with less stringent requirements.

(c)  Each applicant with processes in one or more primary
industry category, listed in R317-8-3.11 of this rule, and
contributing to a discharge, shall report quantitative data for the
following pollutants in each outfall containing process
wastewater:

1.  The organic toxic pollutants in the fractions designated
in Table 1 of R317-8-3.12 for the applicant's industrial category
or categories unless the applicant qualifies as a small business
under R317-8-3.5(8).  Table II of R317-8-3.12 of this part lists
the organic toxic pollutants in each fraction.  The fractions
result from the sample preparation required by the analytical
procedure which uses gas chromatography/mass spectrometry.
A determination that an applicant falls within a particular
industrial category for the purposes of selecting fractions for
testing is not conclusive as to the applicant's inclusion in that
category for any other purposes.

2.  The pollutants listed in Table III of R317-8-3.12 (the
toxic metals, cyanide, and total phenols).

(d)  1.  Each applicant must indicate whether it knows or
has reason to believe that any of the pollutants in Table IV of
R317-8-3.12 (certain conventional and nonconventional
pollutants) is discharged from each outfall.  If an applicable
effluent limitations guideline either directly limits the pollutant
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or, by its express terms, indirectly limits the pollutant through
limitations on an indicator, the applicant must report
quantitative data.  For every pollutant discharged which is not
so limited in an effluent limitations guideline, the applicant must
either report quantitative data or briefly describe the reasons the
pollutant is expected to be discharged.

2.  Each applicant must indicate whether it knows or has
reason to believe that any of the pollutants listed in Table II or
Table III of R317-8-3.12 (the toxic pollutants and total phenols)
for which quantitative data are not otherwise required under
paragraph (b) of this section, is discharged from each outfall.
For every pollutant expected to be discharged in concentrations
of 10 ppb or greater the applicant must report quantitative data.
For acrolein, acrylonitrile, 2.4 dinitrophenol, and 2-methyl-4,6
dinitrophenol, where any of these four pollutants are expected
to be discharged in concentrations of 100 ppb or greater, the
applicant must report quantitative data.  For every pollutant
expected to be discharged in concentrations less than 10 ppb, or
in the case of acrolein, acrylonitrile, 2.4 dinitrophenol, and 2-
methyl-4,6 dinitrophenol, in concentration less than 100 ppb,
the applicant must either submit quantitative data or briefly
describe the reasons the pollutant is expected to be discharged.
An applicant qualifying as a small business under R317-8-3.5(8)
is not required to analyze for pollutants listed in Table II of
R317-8-3.12 (the organic toxic pollutants).

(e)  Each applicant shall indicate whether it knows or has
reason to believe that any of the pollutants in R317-8-3.12(5) of
this rule, certain hazardous substances and asbestos are
discharged from each outfall.  For every pollutant expected to be
discharged, the applicant shall briefly describe the reasons the
pollutant is expected to be discharged, and report any
quantitative data for the pollutant.

(f)  Each applicant shall report qualitative data, generated
using a screening procedure not calibrated with analytical
standards, for 2,3,7,8-tetrachlorodibenzo-p-dioxin(TCDD) if it:

1.  Uses or manufactures 2,4,5-trichlorophenoxy acetic acid
(2,4,5-T); 2-(2,4,5-trichlorophenoxy) propanoic acid (Silvex,
2,4,5-TP); 2-(2.4.5-trichlorophenoxy) ethyl 2,2-
dichloropropionate (Erbon); O,O-dimethyl O-(2,4,5-
trichlorophenyl) phosphorothioate (Ronnel); 2,4,5-
trichlorophenol (TCP); or hexachlorophene (HCP); or

2.  Knows or has reason to believe that TCDD is or may be
present in an effluent.

(8)  Small business exemption.  An applicant which
qualifies as a small business under one of the following criteria
is exempt from the requirements in R317-8-3.5(7)(c) and (d) to
submit quantitative data for the pollutants listed in R317-8-
3.12(2), organic toxic pollutants:

(a)  For coal mines, a probable total annual production of
less than 100,000 tons per year.

(b)  For all other applicants, gross total annual sales
averaging less than $100,000 per year, in second quarter 1980
dollars.

(9)  Used or manufactured toxics.  The application shall
include a listing of any toxic pollutant which the applicant
currently uses or manufactures as an intermediate or final
product or byproduct.  The Director may waive or modify this
requirement for any applicant if the applicant demonstrates that
it would be unduly burdensome to identify each toxic pollutant
and the Director has adequate information to issue the permit.

(10)  Biological toxicity tests.  The applicant shall identify
any biological toxicity tests which it knows or has reason to
believe have been made within the last three (3) years on any of
the applicant's discharges or on a receiving water in relation to
a discharge.

(11)  Contract analyses.  If a contract laboratory or
consulting firm performed any of the analyses required by R317-
8-3.5(7), the identity of each laboratory or firm and the analyses
performed shall be included in the application.

(12)  Additional information.  In addition to the
information reported on the application form, applicants shall
provide to the Director, upon request, other information as the
Director may reasonably be required to assess the discharges of
the facility and to determine whether to issue a UPDES permit.
The additional information may include additional quantitative
data and bioassays to assess the relative toxicity of discharges
to aquatic life and requirements to determine the cause of the
toxicity.

3.6  CONCENTRATED ANIMAL FEEDING
OPERATIONS

(1)  Refer to R317-8-10 for concentrated animal feeding
operation permit application requirements.

3.7  CONCENTRATED AQUATIC ANIMAL
PRODUCTION FACILITIES

(1)  Permit required.  Concentrated aquatic animal
production facilities, as defined in this section, are point sources
subject to the UPDES permit program.

(2)  Definitions.  "Concentrated aquatic animal production
facility" means a hatchery, fish farm, or other facility which
meets the criteria in R317-8-3.7(5) or which the Director
designates under R317-8-3.7(3).

(3)  Case-by-Case designation of concentrated aquatic
animal production facilities.

(a)  The Director may designate any warm or cold water
aquatic animal production facility as a concentrated aquatic
animal production facility upon determining that it is a
significant contributor of pollution to the waters of the State.  In
making this designation the Director will consider the following
factors:

1.  The location and quality of the receiving waters of the
State;

2.  The holding, feeding, and production capacities of the
facility;

3.  The quantity and nature of the pollutants reaching
waters of the State; and

4.  Other relevant factors.
(b)  A permit application will not be required from a

concentrated aquatic animal production facility designated
under this section until the Director or authorized representative
has conducted an on-site inspection of the facility and has
determined that the facility could and should be regulated under
the UPDES permit program.

(4)  Information required.  New and existing concentrated
aquatic animal production facilities shall provide the following
information to the Director using the application form provided:

(a)  The maximum daily and average monthly flow from
each outfall.

(b)  The number of ponds, raceways, and similar structures.
(c)  The name of the receiving water and the source of

intake water.
(d)  For each species of aquatic animals, the total yearly

and maximum harvestable weight.
(e)  The calendar month of maximum feeding and the total

mass of food fed during that month.
(5)  Criteria for determining a concentrated aquatic animal

production facility.  A hatchery, fish farm, or other facility is a
concentrated aquatic animal production facility for purposes of
this rule if it contains, grows, or holds aquatic animals in either
of the following categories:

(a)  Cold water aquatic animals.  Cold water fish species or
other cold water aquatic animals in ponds, raceways, or other
similar structures which discharge at least thirty (30) days per
year but does not include:

1.  Facilities which produce less than 9,090 harvest weight
kilograms (approximately 20,000 pounds) of aquatic animals
per year; and

2.  Facilities which feed less than 2,272 kilograms
(approximately 5,000 pounds) of food during the calendar
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month of maximum feeding.
3.  Cold water aquatic animals include, but are not limited

to the Salmonidae family of fish.
(b)  Warm water aquatic animals. Warm water fish species

or other warm water aquatic animals in ponds, raceways, or
other similar structures which discharge at least thirty (30) days
per year, but does not include:

1.  Closed ponds which discharge only during periods of
excess runoff; or

2.  Facilities which produce less than 45,454 harvest weight
kilograms (approximately 100,000) pounds) of aquatic animals
per year.

3.  "Warm water aquatic animals" include, but are not
limited to, the Ameiuride, Centrachidae and Cyprinidae families
of fish.

3.8  AQUACULTURE PROJECTS
(1)  Permit required.  Discharges into aquaculture projects,

as defined in this section, are subject to the UPDES permit
program.

(2)  Definitions.
(a)  "Aquaculture project" means a defined managed water

area which uses discharges of pollutants into that designated
area for the maintenance or production of harvestable freshwater
plants and animals.

(b)  "Designated project areas" means the portions of the
waters of the State within which the permittee or permit
applicant plans to confine the cultivated species, using a method
or plan of operation, including, but not limited to, physical
confinement, which on the basis of reliable scientific evidence,
is expected to ensure that specific individual organisms
comprising an aquaculture crop will enjoy increased growth
attributable to the discharge of pollutants, and be harvested
within a defined geographic area.

3.9  STORM WATER DISCHARGES
(1)  Permit requirement.
(a)  Prior to October 1, 1992, a permit shall not be required

for a discharge composed entirely of storm water, except for:
1.  A discharge with respect to which a permit has been

issued prior to February 4, 1987;
2.  A discharge associated with industrial activity;
3.  A discharge from a large municipal separate storm

sewer system;
4.  A discharge from a medium municipal separate storm

sewer system;
5.  A discharge which the Director determines contributes

to a violation of water quality standard or is a significant
contributor of pollutants to waters of the State.  This designation
may include a discharge from any conveyance or system of
conveyances used for collecting and conveying storm water
runoff or a system of discharges from municipal separate storm
sewers, except for those discharges from conveyances which do
not require a permit under this section or agricultural storm
water runoff which is exempted from the definition of point
source.  The Director may designate discharges from municipal
separate storm sewers on a system-wide or jurisdiction-wide
basis.  In making this determination the Director may consider
the following factors:

a.  The location of the discharge with respect to waters of
the State;

b.  The size of the discharge;
c.  The quantity and nature of the pollutants discharged to

waters of the State; and
d.  Other relevant factors.
(b)  The Director may not require a permit for discharges

of storm water runoff from mining operations or oil and gas
exploration, production, processing, or treatment operations or
transmission facilities, composed entirely of flows which are
from conveyances or systems of conveyances (including but not
limited to pipes, conduits, ditches, and channels) used for

collecting and conveying precipitation runoff and which are not
contaminated by contact with or do not come into contact with
any overburden, raw material, intermediate products, finished
product, by product, or waste products located on the site of
such operations.

(c)  Large and medium municipal separate storm sewer
systems.

1.  Permits must be obtained for all discharges from large
and medium municipal separate storm sewer systems.

2.  The Director may either issue one system-wide permit
covering all discharges from municipal separate storm sewers
within a large or medium municipal storm sewer system or issue
distinct permits for appropriate categories of discharges within
a large or medium municipal separate storm sewer system
including, but not limited to: all discharges owned or operated
by the same municipality; located within the same jurisdiction;
all discharges within a system that discharge to the same
watershed; discharges within a system that are similar in nature;
or individual discharges from municipal separate storm sewers
within the system.

3.  The operator of a discharge from a municipal separate
storm sewer which is part of a large or medium municipal
separate storm sewer system must either:

a.  Participate in a permit application (to be a permittee or
a co-permittee) with one or more other operators of discharges
from the large or medium municipal storm sewer system which
covers all, or a portion of all, discharges from the municipal
separate storm sewer system;

b.  Submit a distinct permit application which only covers
discharges from the municipal separate storm sewers for which
the operator is responsible; or

4.  A regional authority may be responsible for submitting
a permit application under the following guidelines:

i.  The regional authority together with co-applicants shall
have authority over a storm water management program that is
in existence, or shall be in existence at the time part 1 of the
application is due;

ii.  The permit applicant or co-applicants shall establish
their ability to make a timely submission of part 1 and part 2 of
the municipal application;

iii.  Each of the operators of municipal separate storm
sewers within the systems described in R317-8-1.6(4)(a),(b) and
(c) or R317-8-1.6(7)(a),(b), and (c), that are under the purview
of the designated regional authority, shall comply with the
application requirements of R317-8-3.9(3).

5.  One permit application may be submitted for all or a
portion of all municipal separate storm sewers within adjacent
or interconnected large or medium municipal separate storm
sewer systems.  The Director may issue one system-wide permit
covering all, or a portion of all municipal separate storm sewers
in adjacent or interconnected large or medium municipal
separate storm sewer systems.

6.  Permits for all or a portion of all discharges from large
or medium municipal separate storm sewer systems that are
issued on a system-wide, jurisdiction-wide, watershed or other
basis may specify different conditions relating to different
discharges covered by the permit, including different
management programs for different drainage areas which
contribute storm water to the system.

7.  Co-permittees need only comply with permit conditions
relating to discharges from the municipal separate storm sewers
for which they are operators.

(d)  Discharges through large and medium municipal
separate storm sewer systems.  In addition to meeting the
requirements of R317-8-3.9(2), an operator of a storm water
discharge associated with industrial activity which discharges
through a large or medium municipal separate storm sewer
system shall submit, to the operator of the municipal separate
storm sewer system receiving the discharge no later than May
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15, 1991, or 180 days prior to commencing such discharge: the
name of the facility; a contact person and phone number; the
location of the discharge; a description, including Standard
Industrial Classification, which best reflects the principal
products or services provided by each facility; and any existing
UPDES permit number.

(e)  Other municipal separate storm sewers.  The Director
may issue permits for municipal separate storm sewers that are
designated under R317-8-3.9(1)(a)(5) on a system-wide basis,
jurisdiction-wide basis, watershed basis or other appropriate
basis, or may issue permits for individual discharges.

(f)  Non-municipal separate storm sewers.  For storm water
discharges associated with industrial activity from point sources
which discharge through a non-municipal or non-publicly
owned separate storm sewer system, the Director, in his
discretion, may issue: a single UPDES permit, with each
discharger a co-permittee to a permit issued to the operator of
the portion of the system that discharges into waters of the State;
or, individual permits to each discharger of storm water
associated with industrial activity through the non-municipal
conveyance system.

1.  All storm water discharges associated with industrial
activity that discharge through a storm water discharge system
that is not a municipal separate storm sewer must be covered by
an individual permit, or a permit issued to the operator of the
portion of the system that discharges to waters of the State, with
each discharger to the non-municipal conveyance a co-permittee
to that permit.

2.  Where there is more than one operator of a single
system of such conveyances, all operators of storm water
discharges associated with industrial activity must submit
applications.

3.  Any permit covering more than one operator shall
identify the effluent limitations, or other permit conditions, if
any, that apply to each operator.

(g)  Combined sewer systems.  Conveyances that discharge
storm water runoff combined with municipal sewage are point
sources that must obtain UPDES permits and that are not subject
to the provisions of this section.

(h) Small municipal, small construction, TMDL pollutants
of concern, and significant contributors of pollution.

1.  On and after October 1, 1994, for discharges composed
entirely of storm water, that are not required by paragraph (1)(a)
of this section to obtain a permit, operators shall be required to
obtain a UPDES permit only if:

a.  The discharge is from a small MS4 required to be
regulated pursuant to 40 CFR 122.32 (see R317-8-1.10(10)).

b.  The discharge is a storm water discharge associated with
small construction activity pursuant to paragraph R317-8-
3.9(6)(e).

c.  The Director or authorized representative determines
that storm water controls are needed for the discharge based on
wasteload allocations that are part of "total maximum daily
loads" (TMDLs) that address the pollutant(s) of concern; or

d.  The Director or authorized representative determines
that the discharge, or category of discharges within a geographic
area, contributes to a violation of a water quality standard or is
a significant contributor of pollutants to waters of the State.

2.  Operators of small MS4s designated pursuant to
paragraphs (1)(h)1.a., (1)(h)1.c., and (1)(h)1.d. of this section
shall seek coverage under an UPDES permit in accordance with
40 CFR 122.33, 122.34, and 122.35 (see R317-8-1.10(11)
through R317-8-1.10(13).  Operators of non-municipal sources
designated pursuant to paragraph (1)(h)1.b; (1)(h)1.c; and
(1)(h)1.d of this section shall seek coverage under a UPDES
permit in accordance with paragraph (2)(a) of this section.

3.  Operators of storm water discharges designated pursuant
to paragraphs (1)(h)1.c. and (1)(h)1.d. of this section shall apply
to the Director for a permit within 180 days of receipt of notice,

unless permission for a later date is granted by the Director (see
R317-8-3.6(3)).

(2)  Application requirements for storm water discharges
associated with industrial activity and storm water discharges
associated with small construction activity.

(a)  Individual application.  Dischargers of storm water
associated with industrial activity and with small construction
activity are required to apply for an individual permit or seek
coverage under a promulgated storm water general permit.
Facilities that are required to obtain an individual permit, or any
discharge of storm water which the Director is evaluating under
R317-8-3.9(1)(a)5 and is not a municipal separate storm sewer,
and which is not part of a group application described under
paragraph R317-8-3.9(2)(b) of this section, shall submit an
UPDES application in accordance with R317-8-3.1 and
supplemented by the provisions of the remainder of this
paragraph.  Applicants for discharges composed entirely of
storm water shall submit Forms 1 and 2F.  Applicants for
discharges composed of storm water and non-storm water shall
submit EPA Forms 1, 2C, and 2F.  Applicants for new sources
or new discharges composed of storm water and non-storm
water shall submit EPA Forms 1, 2D, and 2F.

1.  Except as provided in R317-8-3.9(2)(a)2, 3, and 4, the
operator of a storm water discharge associated with industrial
activity subject to this section shall provide:

a.  A site map showing topography (or indicating the
outline of drainage areas served by the outfall(s) covered in the
application if a topographic map is unavailable) of the facility
including: each of its drainage and discharge structures; the
drainage area of each storm water outfall; paved areas and
buildings within the drainage area of each storm water outfall;
each past or present area used for outdoor storage or disposal of
significant materials; each existing structural control measure to
reduce pollutants in storm water runoff; materials loading and
access areas; areas where pesticides, herbicides, soil
conditioners and fertilizers are applied; each of its hazardous
waste treatment, storage or disposal facilities (including each
area not required to have a RCRA permit which is used for
accumulating hazardous waste); each well where fluids from the
facility are injected underground; springs, and other surface
water bodies which receive storm water discharges from the
facility;

b.  An estimate of the area of impervious surfaces
(including paved areas and building roofs) and the total area
drained by each outfall (within a mile radius of the facility) and
a narrative description of the following:  Significant materials
that in the three years prior to the submittal of this application
have been treated, stored or disposed in a manner to allow
exposure to storm water; method of treatment, storage or
disposal of such materials; materials management practices
employed, in the three years prior to the submittal of this
application, to minimize contact by these materials with storm
water runoff; materials loading and access areas; the location,
manner and frequency in which pesticides, herbicides, soil
conditioners and fertilizers are applied; the location and a
description of existing structural and non-structural control
measures to reduce pollutants in storm water runoff; and a
description of the treatment the storm water receives, including
the ultimate disposal of any solid or fluid wastes other than by
discharge;

c.  A certification that all outfalls that should contain storm
water discharges associated with industrial activity have been
tested or evaluated for the presence of non-storm water
discharges which are not covered by a UPDES permit; tests for
such non-storm water discharges may include smoke tests,
fluorometric dye tests, analysis of accurate schematics, as well
as other appropriate tests.  The certification shall include a
description of the method used, the date of any testing, and the
on-site drainage points that were directly observed during a test;



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 134

d.  Existing information regarding significant leaks or spills
of toxic or hazardous pollutants at the facility that have taken
place within the three years prior to the submittal of this
application;

e.  Quantitative data based on samples collected during
storm events and collected in accordance with R317-8-3.1 from
all outfalls containing a storm water discharge associated with
industrial activity for the following parameters:

i.  Any pollutant limited in an effluent guideline to which
the facility is subject;

ii.  Any pollutant listed in the facility's UPDES permit for
its process wastewater (if the facility is operating under an
existing UPDES permit);

iii.  Oil and grease, pH, BOD5, COD, TSS, total
phosphorus, total Kjeldahl nitrogen, and nitrate plus nitrite
nitrogen;

iv.  Any information on the discharge required under R317-
8-3.5(7)(d) and (e);

v.  Flow measurements or estimates of the flow rate, and
the total amount of discharge for the storm event(s) sampled,
and the method of flow measurement or estimation; and

vi.  The date and duration (in hours) of the storm event(s)
sampled, rainfall measurements or estimates of the storm event
(in inches) which generated the sampled runoff and the duration
between the storm event sampled and the end of the previous
measurable (greater than O.1 inch rainfall) storm event (in
hours);

f.  Operators of a discharge which is composed entirely of
s t o r m  w a t e r  a r e  e x e m p t  f r o m  R 3 1 7 - 8 -
3.5(2),(3),(4),(5),(7)(a),(c), and (f); and

g.  Operators of new sources or new discharges which are
composed in part or entirely of storm water must include
estimates for the pollutants or parameters listed in R317-8-
3.9(2)(a)1e instead of actual sampling data, along with the
source of each estimate.  Operators of new sources or new
discharges composed in part or entirely of storm water must
provide quantitative data for the parameters listed in R317-8-
3.5(2)(a)1e within two years after commencement of discharge,
unless such data has already been reported under the monitoring
requirements of the UPDES permit for the discharge.  Operators
of a new source or new discharge which is composed entirely of
storm water are exempt from the requirements of R317-8-
3.2(3)(b) and (c) and 3.2(5).

2. An operator of an existing or new storm water discharge
that is associated with industrial activity solely under R317-8-
3.9(6)(c)11 of this section or is associated with small
construction activity solely under paragraph R317-8-3.9(6)(e)
of this section, is exempt from the requirements of R317-8-3.5
and R317-8-3.9(2)(a)1.  Such operator shall provide a narrative
description of:

a.  The location (including a map) and the nature of the
construction activity;

b.  The total area of the site and the area of the site that is
expected to undergo excavation during the life of the permit;

c.  Proposed measures, including best management
practices, to control pollutants in storm water discharges during
construction, including a brief description of applicable State
and local erosion and sediment control requirements;

d.  Proposed measures to control pollutants in storm water
discharges that will occur after construction operations have
been completed, including a brief description of applicable State
or local erosion and sediment control requirements;

e.  An estimate of the runoff coefficient of the site and the
increase in impervious area after the construction addressed in
the permit application is completed, the nature of fill material
and existing data describing the soil or the quality of the
discharge; and

f.  The name of the receiving water.
3.  The operator of an existing or new discharge composed

entirely of storm water from an oil or gas exploration,
production, processing, or treatment operation, or transmission
facility is not required to submit a permit application in
accordance with R317-8-3.9(2)(a)1, unless the facility:

a.  Has had a discharge of storm water resulting in the
discharge of a reportable quantity for which notification is or
was required pursuant to 40 CFR 117.21 or 40 CFR 302.6 at
anytime since November 16, 1987;

b.  Has had a discharge of storm water resulting in the
discharge of a reportable quantity for which notification is or
was required pursuant to 40 CFR 110.6 at any time since
November 16, 1987; or

c.  Contributes to a violation of a water quality standard.
4.  The operator of an existing or new discharge composed

entirely of storm water from a mining operation is not required
to submit a permit application unless the discharge has come
into contact with any overburden, raw material, intermediate
products, finished product, byproduct or waste products located
on the site of such operations.

5.  Applicants shall provide such other information the
Director may reasonably require to determine whether to issue
a permit and may require any facility subject to R317-8-
3.9(2)(a)2 to comply with R317-8-3.9(2)(a)1.

(3)  Application requirements for large and medium
municipal separate storm sewer discharges.  The operator of a
discharge from a large or medium municipal separate storm
sewer or a municipal separate storm sewer that is designated by
the Director under R317-8-3.9(1)(a)5, may submit a
jurisdiction-wide or system-wide permit application.  Where
more than one public entity owns or operates a municipal
separate storm sewer within a geographic area (including
adjacent or interconnected municipal separate storm sewer
systems), such operators may be a coapplicant to the same
application.  Permit applications for discharges from large and
medium municipal storm sewers or municipal storm sewers
designated under R317-8-3.9(1)(a)5 shall include:

(a)  Part 1.  Part 1 of the application shall consist of:
1.  General information.  The applicants' name, address,

telephone number of contact person, ownership status and status
as a State or local government entity.

2.  Legal authority.  A description of existing legal
authority to control discharges to the municipal separate storm
sewer system.  When existing legal authority is not sufficient to
meet the criteria provided in R317-8-3.9(3)(b)1, the description
shall list additional authorities as will be necessary to meet the
criteria and shall include a schedule and commitment to seek
such additional authority that will be needed to meet the criteria.

3.  Source identification.
a.  A description of the historic use of ordinances, guidance

or other controls which limited the discharge of non-storm water
discharges to any Publicly Owned Treatment Works serving the
same area as the municipal separate storm sewer system.

b.  A USGS 7.5 minute topographic map (or equivalent
topographic map with a scale between 1:10,000 and 1:24,000 if
cost effective) extending one mile beyond the service
boundaries of the municipal storm sewer system covered by the
permit application.  The following information shall be
provided:

i.  The location of known municipal storm sewer system
outfalls discharging to waters of the State;

ii.  A description of the land use activities (e.g. divisions
indicating undeveloped, residential, commercial, agriculture and
industrial uses) accompanied with estimates of population
densities and projected growth for a ten year period within the
drainage area served by the separate storm sewer.  For each land
use type, and estimate of an average runoff coefficient shall be
provided;

iii.  The location and a description of the activities of the
facility of each currently operating or closed municipal landfill
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or other treatment, storage or disposal facility for municipal
waste;

iv.  The location and the permit number of any known
discharge to the municipal storm sewer that has been issued a
UPDES permit;

v.  The location of major structural controls for storm water
discharge (retention basins, detention basins, major infiltration
devices, etc.); and

vi.  The identification of publicly owned parks, recreational
areas, and other open lands.

4.  Discharge characterization.
a.  Monthly mean rain and snow fall estimates (or summary

of weather bureau data) and the monthly average number of
storm events.

b.  Existing quantitative data describing the volume and
quality of discharges from the municipal storm sewer, including
a description of the outfalls sampled, sampling procedures and
analytical methods used.

c.  A list of water bodies that receive discharges from the
municipal separate storm sewer system, including downstream
segments, lakes and estuaries, where pollutants from the system
discharges may accumulate and cause water degradation and a
brief description of known water quality impacts.  At a
minimum, the description of impacts shall include a description
of whether the water bodies receiving such discharges have
been:

i.  Assessed and reported in CWA 305(b) reports submitted
by the State, the basis for the assessment (evaluated or
monitored), a summary of designated use support and attainment
of Clean Water Act (CWA) goals (fishable and swimmable
waters), and causes of nonsupport of designated uses;

ii.  Listed under section 304(l)(1)(A)(i), section
304(l)(1)(A)(ii), or section 304(l)(1)(B) of the CWA that is not
expected to meet water quality standards or water quality goals;

iii.  Listed in Utah Nonpoint Source Assessments that,
without additional action to control nonpoint sources of
pollution, cannot reasonably be expected to attain or maintain
water quality standards due to storm sewers, construction,
highway maintenance and runoff from municipal landfills and
municipal sludge adding significant pollution (or contributing
to a violation of water quality standards);

iv.  Identified and classified according to eutrophic
condition of publicly owned lakes listed in State reports required
under section 314(a) of the CWA (include the following:  A
description of those publicly owned lakes for which uses are
known to be impaired; a description of procedures, processes
and methods to control the discharge of pollutants from
municipal separate storm sewers into such lakes; and a
description of methods and procedures to restore the quality of
such lakes);

v.  Recognized by the applicant as highly valued or
sensitive waters;

vi.  Defined by the state or U.S. Fish and Wildlife Service's
National Wetlands Inventory as wetlands; and

vii.  Found to have pollutants in bottom sediments, fish
tissue or biosurvey data.

d.  Field screening.  Results of a field screening analysis for
illicit connections and illegal dumping for either selected field
screening points or major outfalls covered in the permit
application.  At a minimum, a screening analysis shall include
a narrative description, for either each field screening point or
major outfall, of visual observations made during dry weather
periods.  If any flow is observed, two grab samples shall be
collected during a 24 hour period with a minimum period of
four hours between samples.  For all such samples, a narrative
description of the color, odor, turbidity, the presence of an oil
sheen or surface scum as well as any other relevant observations
regarding the potential presence of non-storm water discharges
or illegal dumping shall be provided.  In addition, a narrative

description of the results of a field analysis using suitable
methods to estimate pH, total chlorine, total copper, total
phenol, and detergents (or surfactants) shall be provided along
with a description of the flow rate.  Where the field analysis
does not involve analytical methods approved under 40 CFR
part 136, the applicant shall provide a description of the method
used including the name of the manufacturer of the test method
along with the range and accuracy of the test.  Field screening
points shall be either major outfalls or other outfall points (for
any other point of access such as manholes) randomly located
throughout the storm sewer system by placing a grid over a
drainage system map and identifying those cells of the grid
which contain a segment of the storm sewer system or major
outfall.  The field screening points shall be established using the
following guidelines and criteria:

i.  A grid system consisting of perpendicular north-south
and east-west lines spaced 1/4 mile apart shall be overlayed on
a map of the municipal storm sewer system, creating a series of
cells;

ii.  All cells that contain a segment of the storm sewer
system shall be identified; one field screening point shall be
selected in each cell; major outfalls may be used as field
screening points;

iii.  Field screening points should be located downstream
of any sources of suspected illegal or illicit activity;

iv.  Field screening points shall be located to the degree
practicable at the farthest manhole or other accessible location
downstream in the system, within each cell; however, safety of
personnel and accessibility of the location should be considered
in making this determination;

v.  Hydrological conditions; total drainage area of the site;
population density of the site; traffic density; age of the
structures or building in the area; history of the area; and land
use types;

vi.  For medium municipal separate storm sewer systems,
no more than 250 cells need to have identified field screening
points; in large municipal separate storm sewer systems, no
more than 500 cells need to have identified field screening
points; cells established by the grid that contain no storm sewer
segments will be eliminated from consideration; if fewer than
250 cells in medium municipal sewers are created, and fewer
than 500 in large systems are created by the overlay on the
municipal sewer map, then all those cells which contain a
segment of the sewer system shall be subject to field screening
(unless access to the separate storm sewer system is impossible);
and

vii.  Large or medium municipal separate storm sewer
systems which are unable to utilize the procedures described in
R317-8-3.9(3)(a)4di-vi, because a sufficiently detailed map of
the separate storm sewer systems is unavailable, shall field
screen no more than 500 or 250 major outfalls respectively (or
all major outfalls in the system, if less); in such circumstances,
the applicant shall establish a grid system consisting of north-
south and east-west lines spaced 1/4 mile apart as an overlay to
the boundaries of the municipal storm sewer system, thereby
creating a series of cells; the applicant will then select major
outfalls in as many cells as possible until at least 500 major
outfalls (large municipalities) or 250 major outfalls (medium
municipalities) are selected; a field screening analysis shall be
undertaken at these major outfalls.

e.  Characterization plan.  Information and a proposed
program to meet the requirements of R317-8-3.9(3)(b)3.  Such
description shall include: the location of outfalls or field
screening points appropriate for representative data collection
under R317-8-3.9(3)(b)3.a, a description of why the outfall or
field screening point is representative, the seasons during which
sampling is intended, a description of the sampling equipment.
The proposed location of outfall or field screening points for
such sampling should reflect water quality concerns to the
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extent practicable.
5.  Management programs.
a.  A description of the existing management programs to

control pollutants from the municipal separate storm sewer
system.  The description shall provide information on existing
structural and source controls, including operation and
maintenance measures for structural controls, that are currently
being implemented.  Such controls may include, but are not
limited to: Procedures to control pollution resulting from
construction activities; floodplain management controls; wetland
protection measures; best management practices for new
subdivisions; and emergency spill response programs.  The
description may address controls established under State law as
well as local requirements.

b.  A description of the existing program to identify illicit
connections to the municipal storm sewer system.  The
description should include inspection procedures and methods
for detecting and preventing illicit discharges, and describe areas
where this program has been implemented.

6.  Financial resources.  A description of the financial
resources currently available to the municipality to complete
part 2 of the permit application.  A description of the
municipality's budget for existing storm water programs,
including an overview of the municipality's financial resources
and budget, including overall indebtedness and assets, and
sources of funds for storm water programs.

(b)  Part 2.  Part 2 of the application shall consist of:
1.  Adequate legal authority.  A demonstration that the

applicant can operate pursuant to legal authority established by
statute, ordinance or series of contracts which authorizes or
enables the applicant at a minimum to:

a.  Control through ordinance, permit, contract, order or
similar means, the contribution of pollutants to the municipal
storm sewer by storm water discharges associated with industrial
activity and the quality of storm water discharged from sites of
industrial activity;

b.  Prohibit through ordinance, order or similar means,
illicit discharges to the municipal separate storm sewer;

c.  Control through ordinance, order or similar means the
discharge to a municipal separate storm sewer of spills, dumping
or disposal of materials other than storm water;

d.  Control through interagency agreements among
coapplicants the contribution of pollutants from one portion of
the municipal system to another portion of the municipal
system;

e.  Require compliance with conditions in ordinances,
permits, contracts or orders; and

f.  Carry out all inspection, surveillance and monitoring
procedures necessary to determine compliance and
noncompliance with permit conditions including the prohibition
on illicit discharges to the municipal separate storm sewer.

2.  Source identification.  The location of any major outfall
that discharges to waters of the State that was not reported under
R317-8-3.9(3)(a)3b 1.  Provide an inventory, organized by
watershed of the name and address, and a description (such as
SIC codes) which best reflects the principal products or services
provided by each facility which may discharge, to the municipal
separate storm sewer, storm water associated with industrial
activity;

3.  Characterization data.  When "quantitative data" for a
pollutant are required, the applicant must collect a sample of
effluent in accordance with R317-8-3.5(7) and analyze it for the
pollutant in accordance with analytical methods approved under
40 CFR part 136.  When no analytical method is approved the
applicant may use any suitable method but must provide a
description of the method.  The applicant must provide
information characterizing the quality and quantity of discharges
covered in the permit application, including:

a.  Quantitative data from representative outfalls designated

by the Director (based on information received in part 1 of the
application, the Director shall designate between five and ten
outfalls or field screening points as representative of the
commercial, residential and industrial land use activities of the
drainage area contributing to the system or, where there are less
than five outfalls covered in the application, the Director shall
designate all outfalls) developed as follows:

i.  For each outfall or field screening point designated,
samples shall be collected of storm water discharges from three
storm events occurring at least one month apart in accordance
with R317-8-3.5(7) (the Director may allow exemptions to
sampling three storm events when climatic conditions create
good cause for such exemptions);

ii.  A narrative description shall be provided of the date and
duration of the storm event(s) sampled, rainfall estimates of the
storm event which generated the sampled discharge and the
duration between the storm event sampled and the end of the
previous measurable (greater than 0.1 inch rainfall) storm event;

iii.  For samples collected and described under R317-8-
3.9(3)(b)3.a i and ii, quantitative data shall be provided for: the
organic pollutants listed in Table II; the pollutants listed in
Table III (other toxic pollutants metals, cyanide, and total
phenols) of R317-8-3.13, and for the following pollutants:

Total suspended solids (TSS)
Total dissolved solids (TDS)
COD
BOD5
Oil and grease
Fecal coliform
Fecal streptococcus
pH
Total Kjeldahl nitrogen
Nitrate plus nitrite
Dissolved phosphorus
Total ammonia plus organic nitrogen
Total phosphorus
iv.  Additional limited quantitative data required by the

Director for determining permit conditions (the Director may
require that quantitative data shall be provided for additional
parameters, and may establish sampling conditions such as the
location, season of sample collection, form of precipitation and
other parameters necessary to insure representativeness);

b.  Estimates of the annual pollutant load of the cumulative
discharges to waters of the State from all identified municipal
outfalls and the event mean concentration of the cumulative
discharges to waters of the State from all identified municipal
outfalls during a storm event for BOD5, COD, TSS, dissolved
solids, total nitrogen, total ammonia plus organic nitrogen, total
phosphorus, dissolved phosphorus, cadmium, copper, lead, and
zinc.  Estimates shall be accompanied by a description of the
procedures for estimating constituent loads and concentrations,
including any modeling, data analysis, and calculation methods;

c.  A proposed schedule to provide estimates for each
major outfall identified in either R317-8-3.9(3)(b)2 or R317-8-
3.9(3)(a)3b 1 of the seasonal pollutant load and of the event
mean concentration of a representative storm for any constituent
detected in any sample required under R317-8-3.9(3)(b)3a of
this section; and

d.  A proposed monitoring program for representative data
collection for the term of the permit that describes the location
of outfalls or field screening points to be sampled (or the
location of instream stations), why the location is representative,
the frequency of sampling, parameters to be sampled, and a
description of sampling equipment.

4.  Proposed management program.  A proposed
management program covers the duration of the permit.  It shall
include a comprehensive planning process which involves
public participation and where necessary intergovernmental
coordination, to reduce the discharge of pollutants to the
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maximum extent practicable using management practices,
control techniques and system, design and engineering methods,
and such other provisions which are appropriate.  The program
shall also include a description of staff and equipment available
to implement the program.  Separate proposed programs may be
submitted by each coapplicant.  Proposed programs may impose
controls on a system wide basis, a watershed basis, a jurisdiction
basis, or on individual outfalls.  Proposed programs will be
considered by the Director when developing permit conditions
to reduce pollutants in discharges to the maximum extent
practicable.  Proposed management programs shall describe
priorities for implementing controls.  Such programs shall be
based on:

a.  A description of structural and source control measures
to reduce pollutants from runoff from commercial and
residential areas that are discharged from the municipal storm
sewer system that are to be implemented during the life of the
permit, accompanied with an estimate of the expected reduction
of pollutant loads and a proposed schedule for implementing
such controls.  At a minimum, the description shall include:

i.  A description of maintenance activities and a
maintenance schedule for structural controls to reduce pollutants
(including floatables) in discharges from municipal separate
storm sewers;

ii.  A description of planning procedures including a
comprehensive master plan to develop, implement and enforce
controls to reduce the discharge of pollutants from municipal
separate storm sewers which receive discharges from areas of
new development and significant redevelopment.  Such plan
shall address controls to reduce pollutants in discharges from
municipal separate storm sewers after construction is completed.
Controls to reduce pollutants in discharges from municipal
separate storm sewers containing construction site runoff are
addressed in R317-8-3.9(3)(b)4d;

iii.  A description of practices for operating and
maintaining public streets, roads and highways and procedures
for reducing the impact on receiving waters of discharges from
municipal storm sewer systems, including pollutants discharged
as a result of deicing activities;

iv.  A description of procedures to assure that flood
management projects assess the impacts on the water quality of
receiving water bodies and that existing structural flood control
devices have been evaluated to determine if retrofitting the
device to provide additional pollutant removal from storm water
is feasible.

v.  A description of a program to monitor pollutants in
runoff from operating or closed municipal landfills or other
treatment, storage or disposal facilities for municipal waste,
which shall identify priorities and procedures for inspections
and establishing and implementing control measures for such
discharges (this program can be coordinated with the program
developed under R317-8-3.9(3)(b)4c); and

vi.  A description of a program to reduce to the maximum
extent practicable, pollutants in discharges from municipal
separate storm sewers associated with the application of
pesticides, herbicides and fertilizer which will include, as
appropriate, controls such as educational activities, permits,
certifications and other measures for commercial applicators and
distributors, and controls for application in public right-of-ways
and at municipal facilities.

b.  A description of a program, including a schedule, to
detect and remove illicit discharges and improper disposal into
the storm sewer.  The proposed program shall include:

i.  A description of a program, including inspections, to
implement and enforce an ordinance, orders or similar means to
prevent illicit discharges to the municipal separate storm sewer
system; this program description shall address all types of illicit
discharges, however the following category of non-storm water
discharges or flows shall be addressed where such discharges

are identified by the municipality as sources of pollutants to
waters of the State: water line flushing, landscape irrigation,
diverted stream flows, rising ground waters, uncontaminated
ground water infiltration to separate storm sewers,
uncontaminated pumped ground water, discharges from potable
water sources, foundation drains, air conditioning condensation,
irrigation water, springs, water from crawl space pumps, footing
drains, lawn watering, individual residential car washing, flows
from riparian habitats and wetlands, dechlorinated swimming
pool discharges, and street wash water (program descriptions
shall address discharges or flows from fire fighting only where
such discharges or flows are identified as significant sources of
pollutants to waters of the State);

ii.  A description of procedures to conduct on-going field
screening activities during the life of the permit, including areas
or locations that will be evaluated by such field screens;

iii.  A description of procedures to be followed to
investigate portions of the separate storm sewer system that,
based on the results of the field screen, or other appropriate
information, indicate a reasonable potential of containing illicit
discharges or other sources of non-storm water (such procedures
may include: sampling procedures for constituents such as fecal
coliform, fecal streptococcus, surfactants (MBAS), residual
chlorine, fluorides and potassium; testing with fluorometric
dyes; or conducting in storm sewer inspections where safety and
other considerations allow.  Such description shall include the
location of storm sewers that have been identified for such
evaluation);

iv.  A description of procedures to prevent, contain, and
respond to spills that may discharge into the municipal separate
storm sewer;

v.  A description of a program to promote, publicize and
facilitate public reporting of the presence of illicit discharges or
water quality impacts associated with discharges from municipal
separate storm sewers;

vi.  A description of educational activities, public
information activities, and other appropriate activities to
facilitate the proper management and disposal of used oil and
toxic materials; and

vii.  A description of controls to limit infiltration of
seepage from municipal sanitary sewers to municipal separate
storm sewer systems where necessary;

c.  A description of a program to monitor and control
pollutants in storm water discharges to municipal systems from
municipal landfills, hazardous waste treatment, disposal and
recovery facilities, industrial facilities that are subject to section
313 of title III of the Superfund Amendments and
Reauthorization Act of 1986 (SARA), and industrial facilities
that the municipal permit applicant determines are contributing
a substantial pollutant loading to the municipal storm sewer
system.  The program shall:

i.  Identify priorities and procedures for inspection and
establishing and implementing control measures for such
discharges;

ii.  Describe a monitoring program for storm water
discharges associated with the industrial facilities identified in
R317-8-3.9(b)4c to be implemented during the term of the
permit, including the submission of quantitative data on the
following constituents: any pollutants limited in effluent
guidelines subcategories, where applicable; any pollutant listed
in an existing UPDES permit for a facility; oil and grease, COD,
pH, BOD5, TSS, total phosphorus, total Kjeldahl nitrogen,
nitrate plus nitrite nitrogen, and any information on discharges
required under R317-8-3.5(7)(d) 1, 2, and (e).

d.  A description of a program to implement and maintain
structural and non-structural best management practices to
reduce pollutants in storm water runoff from construction sites
to the municipal storm sewer system, which shall include:

i.  A description of procedures for site planning which
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incorporate consideration of potential water quality impacts;
ii.  A description of requirements for nonstructural and

structural best management practices;
iii.  A description of procedures for identifying priorities

for inspecting sites and enforcing control measures which
consider the nature of the construction activity, topography, and
the characteristics of soils and receiving water quality; and

iv.  A description of appropriate educational and training
measures for construction site operators.

v.  Assessment of controls.  Estimated reductions in
loadings of pollutants from discharges of municipal storm sewer
constituents from municipal storm sewer systems expected as
the result of the municipal storm water quality management
program.  The assessment shall also identify known impacts of
storm water controls on ground water.

vi.  Fiscal analysis.  For each fiscal year to be covered by
the permit, a fiscal analysis of the necessary capital and
operation and maintenance expenditures necessary to
accomplish the activities of the programs under R317-8-
3.9(8)(b) 3 and 4.  Such analysis shall include a description of
the source of funds that are proposed to meet the necessary
expenditures, including legal restrictions on the use of such
funds.

vii.  Where more than one legal entity submits an
application, the application shall contain a description of the
rules and responsibilities of each legal entity and procedures to
ensure effective coordination.

viii.  Where requirements under R317-8-3.9(3)(a)4e,
3.9(3)(b)3b, and 3.9(3)(b)4 are not practicable or are not
applicable, the Director may exclude any operator of a discharge
from a municipal separate storm sewer which is designated
under R317-8-3.9(1)(a)5, R317-8-1.6(4)(b) or R317-8-1.6(7)(b)
from such requirements.  The Director shall not exclude the
operator of a discharge from a municipal separate storm sewer
located in incorporated places with populations greater than
100,000 and less than 250,000 according to the latest decennial
census by Bureau of Census; or located in counties with
unincorporated urbanized areas with a population of 250,000 or
more according to the latest decennial census by the Bureau of
Census, from any of the permit application requirements except
where authorized.

(4)  Application deadlines.  Any operator of a point source
required to obtain a permit under R317-8-3.9(1)(a) that does not
have an effective UPDES permit authorizing discharges from its
storm water outfalls shall submit an application in accordance
with the following deadlines:

(a)  Storm water discharges associated with industrial
activities.

1.  Except as provided in paragraph (4)(a)2. Of this section,
for any storm water discharge associated with industrial activity
identified in paragraphs R317-8-3.9(6)(d)1 through 11 of this
section that is not authorized by a storm water general permit, a
permit application made pursuant to paragraph R317-8-3.9(2)
of this section must be submitted to the Executive Secretary by
October 1, 1992;

2.  For any storm water discharge associated with industrial
activity from a facility that is owned or operated by a
municipality with a population of less than 100,000 that is not
authorized by a general or individual permit, other than an
airport, powerplant, or uncontrolled sanitary landfill, the permit
application must be submitted to the Executive Secretary by
March 10, 2003.

(b)  For any discharge from a large municipal separate
storm sewer system:

1.  Part 1 of the application shall be submitted to the
Director by November 18, 1991;

2.  Based on information received in the part 1 application
the Director will approve or deny a sampling plan within 90
days after receiving the part 1 application;

3.  Part 2 of the application shall be submitted to the
Director by November 16, 1992.

(c)  For any discharge from a medium municipal separate
storm sewer system;

1.  Part 1 of the application shall be submitted to the
Director by May 18, 1992.

2.  Based on information received in the part 1 application
the Director will approve or deny a sampling plan within 90
days after receiving the part 1 application.

3.  Part 2 of the application shall be submitted to the
Director by May 17, 1993.

(d)  A permit application shall be submitted to the
Executive Secretary within 180 days of notice, unless
permission for a later date is granted by the Director for;

1.  A storm water discharge which the Director determines
that the discharge contributes to a violation of a water quality
standard or is a significant contributor of pollutants to waters of
the State.

2.  A storm water discharge subject to R317-8-3.9(2)(a)5.
(e)  Facilities with existing UPDES permits for storm water

discharges associated with industrial activity shall maintain
existing permits.  New applications shall be submitted 180 days
before the expiration of such permits.  Facilities with expired
permits or permits due to expire before May 18, 1992, shall
submit applications in accordance with the deadline set forth in
R317-8-3.9(4)(a).

(f) For any storm water discharge associated with small
construction activity identified in paragraph R317-8-3.9(6)(e)1.
of this section, see R317-8-3.1(2).  Discharges from these
sources require permit authorization by March 10, 2003, unless
designated for coverage before then.

(g) For any discharge from a regulated small MS4, the
permit application made under 40 CFR 122.33 (see R317-8-
1.10(11)) must be submitted to the Executive Secretary by:

1.  March 10, 2003 if designated under 40 CFR 122.32
(a)(1) (see R317-8-1.10(10)) unless your MS4 serves a
jurisdiction with a population under 10,000 and the Executive
Secretary has established a phasing schedule under 40 CFR
123.35 (d)(3); or

2.  Within 180 days of notice, unless the Executive
Secretary grants a later date, if designated under 40 CFR
122.32(a)(2) and 40 CFR 122.33(c)(2) (see R317-8-1.10(10)
and (11)).

(5)  Petitions.
(a)  Any operator of a municipal separate storm sewer

system may petition the Executive Secretary to require a
separate UPDES permit for any discharge into the municipal
separate storm sewer system.

(b)  Any person may petition the Executive Secretary to
require a UPDES permit for a discharge which is composed
entirely of storm water which contributes to a violation of a
water quality standard or is a significant contributor of
pollutants to waters of the State.

(c)  The owner or operator of a municipal separate storm
sewer system may petition the Director to reduce the Census
estimates of the population served by such separate system to
account for storm water discharge to combined sewers that is
treated in a publicly owned treatment works.  In municipalities
in which combined sewers are operated, the Census estimates of
population may be reduced proportional to the fraction, based
on estimated lengths, of the length of combined sewers over the
sum of the length of combined sewers and municipal separate
storm sewers where an applicant has submitted the UPDES
permit number associated with each discharge point and a map
indicating areas served by combined sewers and the location of
any combined sewer overflow discharge point.

(d)  Any person may petition the Director for the
designation of a large, medium, or small municipal separate
storm sewer system as defined by R317-8-1.6(4), (7), and (14).
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(e)  The Director shall make a final determination on any
petition received under this section within 90 days after
receiving the petition with the exception of the petitions to
designate a small MS4 in which case the Director shall make a
final determination on the petition within 180 days after its
receipt.

(6)  Provisions Applicable to Storm Water Definitions.
(a)  The Director may designate a municipal separate storm

sewer system as part of a large system due to the
interrelationship between the discharges of designated storm
sewer and the discharges from the municipal separate storm
sewers described under R317-8-1.6(4)(a) or (b).  In making the
determination under R317-8-1.6(4)(b) the Director may consider
the following factors:

1.  Physical interconnections between the municipal
separate storm sewers;

2.  The location of discharges from the designated
municipal separate storm sewer relative to discharges from
municipal separate storm sewers described in R317-8-1.6(3)(a);

3.  The quantity and nature of pollutants discharged to
waters of the State;

4.  The nature of the receiving waters; and
5.  Other relevant factors; or
The Director may, upon petition, designate as a large

municipal separate storm sewer system, municipal separate
storm sewers located within the boundaries of a region defined
by a storm water management regional authority based on a
jurisdictional, watershed, or other appropriate basis that includes
one or more of the systems described in R317-8-1.6(4).

(b)  The Director may designate a municipal separate storm
sewer system as part of a medium system due to the
interrelationship between the discharges of designated storm
sewer and the discharges from the municipal separate storm
sewers describer under R317-8-1.6(7)(a) or (b).  In making the
determination under R317-8-1.6(7)(b) the Director may consider
the following factors;

1.  Physical interconnections between the municipal
separate storm sewers;

2.  The location of discharges from the designated
municipal separate storm sewer relative to discharges from
municipal separate storm sewers described in R317-8-1.6(7)(a);

3.  The quantity and nature of pollutants discharged to
waters of the State;

4.  The nature of the receiving waters; or
5.  Other relevant factors; or
The Director may, upon petition, designate as a medium

municipal separate storm sewer system, municipal separate
storm sewers located within the boundaries of a region defined
by a storm water management regional authority based on a
jurisdictional, watershed, or other appropriate basis that includes
one or more of the systems described in R317-8-1.6(7)(a), (b),
and (c).

(c)  Storm water discharges associated with industrial
activity means the discharge from any conveyance that is used
for collecting and conveying storm water and that is directly
related to manufacturing, processing or raw materials storage
areas at an industrial plant.  The term does not include
discharges from facilities or activities excluded from the UPDES
program under this part R317-8.  For the categories of industries
identified in this section, the term includes, but is not limited to,
storm water discharges from industrial plant yards; immediate
access roads and rail lines used or traveled by carriers of raw
materials, manufactured products, waste materials, or by-
products used or created by the facility; material handling sites;
refuse sites; sites used for the application or disposal of process
waste water (as defined in 40 CFR 401); sites used for the
storage and maintenance of material handling equipment; sites
used for residual treatment, storage, or disposal; shipping and
receiving areas; manufacturing buildings; storage areas

(including tank farms) for raw materials, and intermediate and
final products; and areas where industrial activity has taken
place in the past and significant materials remain and are
exposed to storm water.  For the purpose of this paragraph,
material handling activities include storage, loading and
unloading, transportation, or conveyance of any raw material,
intermediate product, final product, by-product or waste
product.  The term excludes areas located on plant lands
separate from plant's industrial activities, such as office
buildings and accompanying parking lots as long as the drainage
from the excluded areas is not mixed with storm water drained
from the above described areas.  Industrial facilities (including
industrial facilities that are federally, State, or municipally
owned or operated that meet the description of the facilities
listed in paragraphs (d)1. through(11.) of this section) include
those facilities designated under the provisions of paragraph
(1)(a)5. of this section.

d.  The following categories of facilities are considered to
be engaging in "industrial activity" for the purposes of this
section (see R317-8-3.9(1)(a)2 and (6)(c)).

1.  Facilities subject to storm water effluent limitations
guidelines, new source performance standards, or toxic pollutant
effluent standards, or toxic pollutant effluent standards under 40
CFR subchapter N except facilities with toxic pollutant effluent
standards which are exempted under category R317-8-
3.9(6)(c)11;

2.  Facilities classified as Standard Industrial
Classifications 24 (except 2434), 26 (except 265 and 267), 28
(except 283 and 285), 29, 311, 32 (except 323), 33, 3441, 373;

3.  Facilities classified as Standard Industrial
Classifications 10 through 14 (mineral industry) including
active or inactive mining operations (except for areas of coal
mining operations no longer meeting the definition of a
reclamation area because the performance bond issued to the
facility by the appropriate SMCRA authority has been released,
or except for areas of non-coal mining operations which have
been released from applicable State or Federal reclamation
requirements after December 17, 1990) and oil and gas
exploration, production, processing, or treatment operations, or
transmission facilities that discharge storm water contaminated
by contact with or that has come into contact with, any
overburden, raw material, intermediate products, finished
products, byproducts or waste products located on the site of
such operations; (inactive mining operations are mining sites
that are not being actively mined, but which have an identifiable
owner/operator; inactive mining sites do not include sites where
mining claims are being maintained prior to disturbances
associated with the extraction, beneficiation, or processing of
mined materials, nor sites where minimal activities are
undertaken for the sole purpose of maintaining a mining claim);

4.  Hazardous waste treatment, storage, or disposal
facilities, including those that are operating under interim status
or a permit under subtitle C of RCRA;

5.  Landfills, land application sites, and open dumps that
receive or have received any industrial wastes (waste that is
received from any of the facilities described under this
subsection) including those that are subject to regulation under
subtitle D of RCRA;

6.  Facilities involved in the recycling of materials,
including metal scrap yards, battery reclaimers, salvage yards,
and automobile junkyards, including but limited to those
classified as Standard Industrial Classification 5015 and 5093;

7.  Steam electric power generating facilities, including
coal handling sites;

8.  Transportation facilities classified as Standard Industrial
Classifications 40, 41, 42 (except 4221-25), 43, 44, 45, and
5171 which have vehicle maintenance shops, equipment
cleaning operations, or airport deicing operations.  Only those
portions of the facility that are either involved in vehicle
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maintenance (including vehicle rehabilitation, mechanical
repairs, painting, fueling, and lubrication), equipment cleaning
operations, airport deicing operations, or which are otherwise
identified under R317-8-3.9(6)(c) 1 through 7 or R317-8-
3.9(6)(c) 9 through 11 are associated with industrial activity;

9.  Treatment works treating domestic sewage or any other
sewage sludge or wastewater treatment device or system, used
in the storage treatment, recycling, and reclamation of municipal
or domestic sewage, including land dedicated to the disposal of
sewage sludge that are located within the confines of the facility,
with a design flow of 1.0 mgd or more, or required to have an
approved pretreatment program.  Not included are farm lands,
domestic gardens or lands used for sludge management where
sludge is beneficially reused and which are not physically
located in the confines of the facility, or areas that are in
compliance with requirements for disposal of sewage sludge.

10.  Construction activity including clearing, grading and
excavation, except operations that result in the disturbance of
less than five acres of total land area.  Construction activity also
includes the disturbance of less than five acres of total land area
that is part of a larger common plan of development or sale if
the larger common plan will ultimately disturb five acres or
more;

11.  Facilities under Standard Industrial Classifications 20,
21, 22, 23, 2434, 25, 265, 267, 27, 283, 285, 30, 31 (except
311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38, 39,
4221-25.

(e) Storm water discharge associated with small
construction activity means the discharge of storm water from:

1.  Construction activities including clearing, grading, and
excavating that result in land disturbance of equal to or greater
than one acre and less than five acres.  Small construction
activity also includes the disturbance of less than one acre of
total land area that is part of a larger common plan of
development or sale if the larger common plan will ultimately
disturb equal to or greater than one and less than five acres.
Small construction activity does not include routine
maintenance that is performed to maintain the original line and
grade, hydraulic capacity, or original purpose of the facility.
The Director may waive the otherwise applicable requirements
in a general permit for a storm water discharge from
construction activities that disturb less than five acres where:

a.  The value of the rainfall erosivity factor ("R" in the
Revised Universal Soil Loss Equation) is less than five during
the period of construction activity.  The rainfall erosivity factor
is determined in accordance with Chapter 2 of Agriculture
Handbook Number 703, Predicting Soil Erosion by Water: A
Guide to Conservation Planning With the Revised Universal
Soil Loss Equation (RUSLE), page 21-64, dated January 1997.
Copies may be obtained from EPA's Water Resource Center,
Mail Code RC4100, 401 M St. S.W., Washington, DC 20460.
A copy is also available for inspection at the U.S. EPA Water
Docket, 401 M Street S.W., Washington, DC. 20460, or the
Office of Federal Register, 800 N. Capitol Street N.W. Suite
700, Washington, DC.  An Operator must certify to the Director
that the construction activity will take place during a period
when the value of the rainfall erosivity factor is less than five; or

b.  Storm water controls are not needed based on a "total
maximum daily load" (TMDL) approved by EPA that addresses
the pollutant(s) of concern or, for non-impaired waters that do
not require TMDLs, an equivalent analysis that determines
allocations for small construction sites for the pollutant(s) of
concern or that determines that such allocations are not needed
to protect water quality based on consideration of existing in-
stream concentrations, expected growth in pollutant
contributions from all sources, and a margin of safety.  For the
purpose of this paragraph, the pollutant(s) of concern include
sediment or a parameter that addresses sediment (such as total
suspended solids, turbidity or siltation) and any other pollutant

that has been identified as a cause of impairment of any water
body that will receive a discharge from the construction activity.
The operator must certify to the Director that the construction
activity will take place, and storm water discharges will occur,
within the drainage area addressed by the TMDL or equivalent
analysis.

2.  Any other construction activity designated by the
Director based on the potential for contribution to a violation of
a water quality standard or for significant contribution of
pollutants to waters of the State.

(7)  Conditional exclusion for "no exposure" of industrial
activities and materials to storm water.  Discharges composed
entirely of storm water are not storm water discharges associated
with industrial activity if there is "no exposure" of industrial
materials and activities to rain, snow, snow melt and/or runoff,
and the discharger satisfies the conditions in paragraphs (7)(a)
through (7)(d) of this section.  "No exposure" means that all
industrial materials and activities are protected by a storm
resistant shelter to prevent exposure to rain, snow, snow melt,
and/or runoff. Industrial materials or activities include, but are
not limited to, material handling equipment or activities,
industrial machinery, raw materials, intermediate products, by-
products, final products, or waste products.  Material handling
activities include the storage, loading and unloading,
transportation, or conveyance of any raw material, intermediate
product, final product or waste product.

(a)  Qualification.  To qualify for this exclusion, the
operator of the discharge must:

1.  Provide a storm resistant shelter to protect industrial
materials and activities from exposure to rain, snow, snow melt,
and runoff:

2.  Complete and sign (according to R317-8-3.3) a
certification that there are no discharges of storm water
contaminated by exposure to industrial materials and activities
from the entire facility, except as provided in paragraph (7)(b)
of this section:

3.  Submit the signed certification to the Director once
every five years;

4.  Allow the Director or authorized representative to
inspect the facility to determine compliance with the "no
exposure" conditions;

5.  Allow the Director or authorized representative to make
any "no exposure" inspection reports available to the public
upon request; and

6.  For facilities that discharge through an MS4, upon
request, submit a copy of the certification of "no exposure" to
the MS4 operator, as well as allow inspection and public
reporting by the MS4 operator.

(b)  Industrial materials and activities not requiring storm
resistant shelter.  To qualify for this exclusion, storm resistant
shelter is not required for:

1.  Drums, barrels, tanks, and similar containers that are
tightly sealed, provided those containers are not deteriorated and
do not leak ("Sealed" means banded or otherwise secured and
without operational taps or valves);

2.  Adequately maintained vehicles used in material
handling; and

3.  Final products, other than products that would be
mobilized in storm water discharge (e.g., rock salt).

(c)  Limitations
1.  Storm water discharges from construction activities

identified in paragraphs R317-8-3.9(6)(d)10. and R317-8-
3.9(6)(e) are not eligible for this conditional exclusion.

2.  This conditional exclusion from the requirement for an
UPDES permit is available on a facility-wide basis only, not for
individual outfalls.  If a facility has some discharges of storm
water that would otherwise be "no exposure" discharges,
individual permit requirements should be adjusted accordingly.

3.  If circumstances change and industrial materials or
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activities become exposed to rain, snow, snow melt, and/or
runoff, the conditions for this exclusion no longer apply.  In
such cases, the discharge become subject to enforcement for un-
permitted discharge.  Any conditionally exempt discharger who
anticipates changes in circumstances should apply for and obtain
permit authorization prior to the change of circumstances.

4.  Notwithstanding the provisions of this paragraph, the
Director retains the authority to require permit authorization
(and deny this exclusion) upon making a determination that the
discharge causes, has a reasonable potential to cause, or
contributes to an instream excursion above an applicable water
quality standard, including designated uses.

(d)  Certification.  The no exposure certification must
require the submission of the following information, at a
minimum, to aid the Director in determining if the facility
qualifies for the no exposure exclusion:

1.  The legal name, address and phone number of the
discharger (see R317-8-3.1(3)).

2.  The facility name and address, the county name and the
latitude and longitude where the facility is located;

3.  The certification must indicate that none of the
following materials or activities are, or will be in the foreseeable
future, exposed to precipitation:

a.  Using, storing, or cleaning industrial machinery or
equipment, and areas where residuals from using, storing or
cleaning industrial machinery or equipment remain and are
exposed to storm water;

b.  Materials or residuals on the ground or in storm water
inlets from spills/leaks;

c.  Materials or products from past industrial activity;
d.  Materials handling equipment (except adequately

maintained vehicles);
e.  Materials or products during loading/unloading or

transporting activities;
f.  Materials or products stored outdoors (except final

products intended for outside use, e.g., new cars, where
exposure to storm water does not result in the discharge to
pollutants);

g.  Materials contained in open, deteriorated or leaking
storage drums, barrels, tanks, and similar containers;

h.  Materials or products handled/stored on roads or
railways owned or maintained by the discharger;

i.  Waste material (except waste in covered, non-leaking
containers, e.g., dumpsters);

j.  Application or disposal of process wastewater (unless
otherwise permitted); and

k.  Particulate matter or visible deposits or residuals from
roof stacks/vents not otherwise regulated, i.e., under an air
quality control permit, and evident in the storm water outflow.

4.  All "no exposure" certifications must include the
following certification statement, and be signed in accordance
with the signatory requirements of R317-8-3.3 "I certify under
penalty of law that I have read and understand the eligibility
requirements for claiming a condition of "no exposure" and
obtaining an exclusion from UPDES storm water permitting;
and that there are no discharges of storm water contaminated by
exposure to industrial activities or materials from the industrial
facility identified in this document (except as allowed under
paragraph (7)(b) of this section).  I understand that I am
obligated to submit a no exposure certification form once every
five years to the Director and, if requested, to the operator of the
local MS4 into which this facility discharges (where applicable).
I understand that I must allow the Director or authorized
representative or MS4 operator where the discharge is into the
local MS4, to perform inspections to confirm the condition of
no exposure and make such inspection reports publicly available
upon request.  I understand that I must obtain coverage under a
UPDES permit prior to any point source discharge of storm
water from the facility.  I certify under penalty of law that this

document and all attachments were prepared under my direction
or supervision in accordance with a system designed to assure
that qualified personnel properly gathered and evaluated the
information submitted.  Based upon my inquiry of the person or
persons who manage the system, or those persons directly
involved in gathering the information, the information submitted
is to the best of my knowledge and belief true, accurate and
complete.  I am aware there are significant penalties for
submitting false information, including the possibility of fine
and imprisonment for knowing violations."

(8)  The Director may designate small MS4's other than
those described in 40 CFR 122.32(a)(1) (see also R317-8-
1.10(10)) to be covered under the UPDES storm water permit
program, and require a UPDES storm water permit.
Designations of this kind will be based on whether a storm
water discharge results in or has the potential to result in
exceedances of water quality standards, including impairment
of designated uses, or other significant water quality impacts,
including habitat and biological impacts; and shall apply to any
small MS4 located outside of an urbanized area serving a
population density of at least 1,000 people per square mile and
a population of at least 10,000.

(a)  Criteria used in designation may include;
1.  discharge(s) to sensitive waters,
2.  areas with high growth or growth potential,
3.  areas with a high population density,
4.  areas that are contiguous to an urbanized area,
5.  small MS4's that cause a significant contribution of

pollutants to waters of the State,
6.  small MS4's that do not have effective programs to

protect water quality by other programs, or
7.  other appropriate criteria.
(b)  Permits for designated MS4's under this paragraph

shall be under the same requirements as small MS4's designated
under 40 CFR 122.32(a)(1) (see also R317-8-1.10(10)).

3.10  SILVICULTURAL ACTIVITIES
(1)  Permit requirements.  Silvicultural point sources, as

defined in this section, are point sources subject to the UPDES
permit program.

(2)  Definitions.
(a)  "Silvicultural point source" means any discernible,

confined, and discrete conveyance related to rock crushing,
gravel washing, log sorting, or log storage facilities which are
operated in connection with silvicultural activities and from
which pollutants are discharged into waters of the State.  The
term does not include non-point source silvicultural activities
such as nursery operations, site preparation, reforestation and
subsequent cultural treatment, thinning, prescribed burning, pest
and fire control, harvesting operations, surface drainage, or road
construction and maintenance from which there is natural
runoff.

(b)  "Rock crushing and gravel washing facilities" means
facilities which process crushed and broken stone, gravel, and
riprap.

(c)  "Log sorting and log storage facilities" means facilities
whose discharges result from the holding of unprocessed wood,
for example, logs or roundwood with bark or after removal of
bark held in self-contained bodies of water or stored on land
where water is applied intentionally on the logs.

3.11  APPLICATION REQUIREMENTS FOR NEW AND
EXISTING POTWS.

(1)  The following POTWs shall provide the results of
valid whole effluent biological toxicity testing to the Director.

(a)  All POTWs with design influent flows equal to or
greater than one million gallons per day; and

(b)  All POTWs with approved pretreatment programs or
POTWs required to develop a pretreatment program;

(2)  In addition to the POTWs listed in R317-8-3.11(1)(a)
and (b) the Director may require other POTWs to submit the
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results of toxicity tests with their permit applications, based on
consideration of the following factors:

(a)  The variability of the pollutants or pollutant parameters
in the POTW effluent (based on chemical-specific information,
the type of treatment facility, and types of industrial
contributors);

(b)  The dilution of the effluent in the receiving water (ratio
of effluent flow to receiving stream flow);

(c)  Existing controls on point or nonpoint sources,
including total maximum daily load calculations for the
waterbody segment and the relative contribution of the POTW;

(d)  Receiving stream characteristics, including possible or
known water quality impairment, and whether the POTW
discharges to a water designated as an outstanding natural
resource; or

(e)  Other considerations (including but not limited to the
history of toxic impact and compliance problems at the POTW),
which the Director determines could cause or contribute to
adverse water quality impacts.

(3)  For POTWs required under R317-8-3.11(1) or (2) to
conduct toxicity testing.  POTWs shall use EPA's methods or
other established protocols which are scientifically defensible
and sufficiently sensitive to detect aquatic toxicity.  Such testing
must have been conducted since the last UPDES permit
reissuance or permit modification under R317-8-5.6(1)
whichever occurred later.  Prior to conducting toxicity testing,
permittees shall contact the Director regarding the testing
methodology to be used.

(4)  All POTWs with approved pretreatment programs shall
provide to the Director a written technical evaluation of the need
to revise local limits.

3.12  PRIMARY INDUSTRY CATEGORIES.  Any
UPDES permit issued to dischargers in the following categories
shall include effluent limitations and a compliance schedule to
meet the requirements of the UPDES rules and Sections
301(b)(2)(A),(C),(D),(E) and (F) of the CWA whether or not
applicable effluent limitations guidelines have been
promulgated.

(1)  Adhesives and sealants
(2)  Aluminum forming
(3)  Auto and other laundries
(4)  Battery manufacturing
(5)  Coal mining
(6)  Coil coating
(7)  Copper forming
(8)  Electrical and electronic components
(9)  Electroplating
(10)  Explosives manufacturing
(11)  Foundries
(12)  Gum and wood chemicals
(13)  Inorganic chemicals manufacturing
(14)  Iron and steel manufacturing
(15)  Leather tanning and finishing
(16)  Mechanical products manufacturing
(17)  Nonferrous metals manufacturing
(18)  Ore mining
(19)  Organic chemicals manufacturing
(20)  Paint and ink formulation
(21)  Pesticides
(22)  Petroleum refining
(23)  Pharmaceutical preparations
(24)  Photographic equipment and supplies
(25)  Plastics processing
(26)  Plastic and synthetic materials manufacturing
(27)  Porcelain enameling
(28)  Printing and publishing
(29)  Pulp and paper mills
(30)  Rubber processing
(31)  Soap and detergent manufacturing

(32)  Steam electric power plants
(33)  Textile mills
(34)  Timber products processing
3.13  UPDES PERMIT APPLICATION TESTING

REQUIREMENTS

TABLE I
Testing Requirements for Organic Toxic Pollutants
by Industrial Category for Existing Dischargers

                                          GC/MS fraction (1)
Industrial category           Volatile   Acid    Base/  Pesticide

Adhesives and sealants           (*)      (*)     (*)      ...
Aluminum Forming                 (*)      (*)     (*)      ...
Auto and Other Laundry           (*)      (*)     (*)      (*)
Battery Manufacturing            (*)      ...     (*)      ...
Coal Mining                      (*)      (*)     (*)      (*)
Coil Coating                     (*)      (*)     (*)      ...
Copper Forming                   (*)      (*)     (*)      ...
Electric and Electronic
  Components                     (*)      (*)     (*)      (*)
Electroplating                   (*)      (*)     (*)      ...
Explosives Manufacturing         ...      (*)     (*)      ...
Foundries                        (*)      (*)     (*)      ...
Gum and Wood Chemicals           (*)      (*)     (*)      ...
Inorganic Chemicals
  Manufacturing                  (*)      (*)     (*)      ...
Iron and Steel
  Manufacturing                  (*)      (*)     (*)      ...
Leather Tanning and
  Finishing                      (*)      (*)     (*)      (*)
Mechanical Products
  Manufacturing                  (*)      (*)     (*)      (*)
Nonferrous Metals
  Manufacturing                  (*)      (*)     (*)      (*)
Ore Mining                       (*)      (*)     (*)      (*)
Organic Chemicals
  Manufacturing                  (*)      (*)     (*)      (*)
Paint and Ink Formulation        (*)      (*)     (*)      (*)
Pesticides                       (*)      (*)     (*)      (*)
Petroleum Refining               (*)      (*)     (*)      (*)
Pharmaceutical Preparations      (*)      (*)     (*)      (*)
Photographic Equipment
  and Supplies                   (*)      (*)     (*)      (*)
Plastic and Synthetic
  Materials Manufacturing        (*)      (*)     (*)      (*)
Plastic Processing               (*)      ...     ...      ...
Porcelain Enameling              (*)      ...     (*)      (*)
Printing and Publishing          (*)      (*)     (*)      (*)
Pulp and Paper Mills             (*)      (*)     (*)      (*)
Rubber Processing                (*)      (*)     (*)      ...
Soap and Detergent
  Manufacturing                  (*)      (*)     (*)      ...
Steam Electric Power Plant       (*)      (*)     (*)      ...
Textile Mills                    (*)      (*)     (*)      (*)
Timber Products Processing       (*)      (*)     (*)      (*)

     (1) The toxic pollutants in each fraction are listed in Table
II.
     * Testing required.

TABLE II
Organic Toxic Pollutants in Each of Four Fractions in Analysis

by Gas Chromatography/Mass Spectroscopy (GC/MS)

     (a)  VOLATILES

     1V     acrolein
     2V     acrylonitrile
     3V     benzene
     4V     bis (chloromethyl) ether
     5V     bromoform
     6V     carbon tetrachloride
     7V     chlorobenzene
     8V     chlorodibromomethane
     9V     chloroethane
     10V    2-chloroethylvinyl ether
     11V    chloroform
     12V    dichlorobromomethane
     13V    dichlorodifluoromethane
     14V    1,1-dichloroethane
     15V    1,2-dichloroethane
     16V    1,1-dichloroehtylene
     17V    1,2-dichloropropane
     18V    1,2-dichloropropylene
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     19V    ethylbenzene
     20V    metyl bromide
     21V    methyl chloride
     22V    methoylene chloride
     23V    1,1,2,2-tetrachloroethane
     24V    tetrachloroethylene
     25V    toluene
     26V    1,2-trans-dichloroethylene
     27V    1,1,1-trichloroethane
     28V    1,1,2-trichloroethane
     29V    trichloroethylene
     30V    trichlorofluoromethane
     31V    vinyl chloride

     (b)  ACID COMPOUNDS

     1A     2-chlorophenol
     2A     2,4-dichlorophenol
     3A     2.4-dimethylphenol
     4A     4,6-dinitro-o-cresol
     5A     2,4-dinitrophenol
     6A     2-nitrophenol
     7A     4-nitrophenol
     8A     p-chloro-m-cresol
     9A     pentachlorophenol
     10A    phenol
     11A    2,4,6-trichlorophenol

     (c)  BASE/NEUTRAL

     1B     acenaphthene
     2B     acenaphthylene
     3B     anthracene
     4B     benzidine
     5B     benzo(a)anthracene
     6B     benzo(a)pyrene
     7B     3,4-benzofluoranthene
     8B     benzo(ghi)perylene
     9B     benzo(k)fluoranthene
     10B    bis(2-chloroethoxy)methane
     11B    bis(2-chloroethyl)ether
     12B    bis(2-chloroethyl)ether
     13B    bis(2-ethylhexyl)phthalate
     14B    4-bromophenyl phenyl ether
     15B    butylbenzyl phthalate
     16B    2-chloronaphthanlene
     17B    4-chlorophenyl phenyl ether
     18B    chrysene
     19B    dibenxo(a,h)anthracene
     20B    1,2-dichlorobenzen
     21B    1,3-dichlorobenzene
     22B    1,4-dichlorobenzene
     23B    3,3-dichlorobenzidine
     24B    diethyl phthalate
     25B    dimethyl phtahalate
     26B    di-n-butyl phthalate
     27B    2,4-dinitrotoluene
     28B    2,6-dinitrotoluene
     29B    di-n-octyl phthalate
     30B    1,2-diphenylhydrazine (as azobenzene)
     31B    fluoranthene
     32B    fluorene
     33B    hexachlorobenzene
     34B    hexachlorobutadiene
     35B    hexachlorocyclopentadiene
     36B    hexachloroethane
     37B    indeno(1,2,3-cd)pyrene
     38B    isophorone
     39B    naphthalene
     40B    nitrobenzene
     41B    N-nitrosodimethylamine
     42B    N-nitrosodi-n-propylamine
     43B    N-nitrosodiphenylamine
     44B    phenanthrene
     45B    pyrene
     46B    1,2,4-trichlorobenzene

     (d)  PESTICIDES

     1P     aldrin
     2P     alpha-BHC
     3P     beta-BHC
     4P     gamma-BHC
     5P     delta-BHC
     6P     chlordane
     7P     4,4'-DDT
     8P     4,4'-DDE
     10P    dieldrin
     11P    alpha-endosulfan

     12P    beta-endosulfan
     13P    endosulfan sulfate
     14P    endrin
     15P    endrin aldehyde
     16P    heptachlor
     17P    heptachlor epoxide
     18P    PCB-1242
     19P    PCB-1254
     20P    PCB-1221
     21P    PCB-1232
     22P    PCB-1248
     23P    PCB-1260
     24P    PCB-1016
     25P    toxaphene

TABLE III
Other Toxic Pollutants; Metals, Cyanide, and Total Phenols

     (a)     Antimony, Total
     (b)     Arsenic, Total
     (c)     Beryllium, total
     (d)     Cadmium, Total
     (e)     Chromium, Total
     (f)     Copper, Total
     (g)     Lead, Total
     (h)     Mercury, Total
     (i)     Nickel, Total
     (j)     Selenium, Total
     (k)     Silver, Total
     (l)     Thallium, Total
     (m)     Zinc, Total
     (n)     Cyanide, Total
     (o)     Phenols, Total

TABLE IV
Conventional and Nonconventional Pollutants Required to be

Tested
by Existing Dischargers if Expected to be Present

     (a)     Bromide
     (b)     Chlorine, Total Residual
     (c)     Color
     (d)     E. coli
     (e)     Fluoride
     (f)     Nitrate-Nitrite
     (g)     Nitrogen, total Organic
     (h)     Oil and Grease
     (i)     Phosphorus, Total
     (j)     Radioactivity
     (k)     Sulfate
     (l)     Sulfide
     (m)     Sulfite
     (n)     Surfactants
     (o)     Aluminum, Total
     (p)     Barium, Total
     (q)     Boron, Total
     (r)     Cobalt, Total
     (s)     Iron, Total
     (t)     Magnesium, Total
     (u)     Molybdenum, Total
     (v)     Manganese, Total
     (w)     Tin, Total
     (x)     Titanium, Total

TABLE V
28 Toxic Pollutants and Hazardous Substances Required

to be Identified by Existing Dischargers
if Expected to be Present

     (a)  Toxic Pollutants - Asbestos
     (b)  Hazardous Substances

     1.     Acetaldhyde
     2.     Allyl alcohol
     3.     Allyl chloride
     4.     Amyl acetate
     5.     Aniline
     6.     Benzonitrile
     7.     Benzyl chloride
     8.     Butyl acetate
     9.     Butylamine
     10.    Captan
     11.    Carbaryl
     12.    Carbofuran
     13.    Carbon disulfide
     14.    Chlorpyrifos
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     15.    Coumaphos
     16.    Cresol
     17.    Crotonaldehyde
     18.    Cyclohexane
     19.    2,4-D(2.4-Dichlorophenoxy acetic acid)
     20.    Diazinon
     21.    Dicamba
     22.    Dichlobenil
     23.    Dichlone
     24.    2,2-Dichloropropionic acid
     25.    Dichlorvos
     26.    Diethyl amine
     27.    Dimethyl amine
     28.    Dintrobenzene
     29.    Diquat
     30.    Disulfoton
     31.    Diuron
     32.    Epichloropydrin
     33.    Ethanolamine
     34.    Ethion
     35.    Ethylene diamine
     36.    Ethylene dibromide
     37.    Formaldehyde
     38.    Furfural
     39.    Guthion
     40.    Isoprene
     41.    Isopropanolamine dodecylbenzenesulfonate
     42.    Kelthane
     43.    Kepone
     44.    Malathion
     45.    Mercaptodimethur
     46.    Methoxychlor
     47.    Methyl mercaptan
     48.    Methyl methacrylate
     49.    Methyl parathion
     50.    Mevinphos
     51.    Mexacarbate
     52.    Monoethyl amine
     53.    Monomethyl amine
     54.    Naled
     55.    Npathenic acid
     56.    Nitrotouene
     57.    Parathion
     58.    Phenolsulfanante
     59.    Phosgene
     60.    Propargite
     61.    Propylene oxide
     62.    Pyrethrins
     63.    Quinoline
     64.    Resorconol
     65.    Strontium
     66.    Strychnine
     67.    Styrene
     68.    2,4,5-T(2,4,5-Trichlorophenoxy acetic acid)
     69.    TDE(Tetrachlorodiphenylethane)
     70.    2,4,5-TP (2-(2,4,5 - trichlorophenoxy)propanic acid)
     71.    Trichlorofan
     72.    Triethanolamine dodecylbenzenesulfonate
     73.    Triethylamine
     74.    Trimethylamine
     75.    Uranium
     76.    Vanadium
     77.    Vinyl Acetate
     78.    Xylene
     79.    Xylenol
     80.    Zirconium

3.14  APPLICATION REQUIREMENTS OF R317-8-
3.8(7)(E) SUSPENDED FOR CERTAIN CATEGORIES AND
SUBCATEGORIES OF PRIMARY INDUSTRIES.  The
application requirements of R317-8-3.5 (7)(c) are suspended for
the following categories and subcategories of the primary
industries listed in R317-8-3.11:

(1)  Coal mines.
(2)  Testing and reporting for all four organic fractions in

the Greige Mills subcategory of the Textile Mills Industry and
testing and reporting for the pesticide fraction in all other
subcategories of this industrial category.

(3)  Testing and reporting for the volatile, base/neutral and
pesticide fractions in the Base and Precious Metals Subcategory
of the Ore Mining and Dressing industry, and testing and
reporting for all four fractions in all other subcategories of this
industrial category.

(4)  Testing and reporting for all four GC/MS fractions in

the Porcelain Enameling industry.
(5)  Testing and reporting for the pesticide fraction in the

Tall Oil Resin Subcategory and Rosin-Based Derivatives
Subcategory of the Gum and Wood Chemicals industry and
testing and reporting for the pesticide and base/neutral fractions
in all other subcategories of this industrial category.

(6)  Testing and reporting for the pesticide fraction in the
Leather Tanning and Finishing, Paint and Ink Formulation, and
Photographic Supplies industrial categories.

(7)  Testing and reporting for the acid, base/neutral and
pesticide fractions in the Petroleum Refining industrial category.

(8)  Testing and reporting for the pesticide fraction in the
Papergrade Sulfite subcategories of the Pulp and Paper industry;
testing and reporting for the base/neutral and pesticide fractions
in the following subcategories: Deink Dissolving Kraft and
Paperboard from Waste Paper; testing and reporting for the
volatile, base/neutral and pesticide fractions in the following
subcategories: BCT Bleached Kraft, Semi-Chemical and
Nonintegrated Fine Papers; and testing and reporting for the
acid, base/neutral, and pesticide fractions in the following
subcategories: Fine Bleached Kraft, Dissolving, Sulfite Pulp,
Groundwood-Fine Papers, Market Bleached Kraft, Tissue from
Wastepaper, and Nonintegrated-Tissue Papers.

(9)  Testing and reporting for the base/neutral fraction in
the Once-Through Cooling Water, Fly Ash and Bottom Ash
Transport Water process wastestreams of the Steam Electric
Power Plant industrial category.

R317-8-4.  Permit Conditions.
4.1  CONDITIONS APPLICABLE TO ALL UPDES

PERMITS.  The following conditions apply to all UPDES
permits.  Additional conditions applicable to UPDES permits
are in R317-8-4.1(15).  All conditions applicable shall be
incorporated into the permits either expressly or by reference.
If incorporated by reference, a specific citation to these rules
must be given in the permit.  In addition to conditions required
in all UPDES permits, the Director will establish conditions as
required on a case-by-case basis under R317-8-4.2 and R317-8-
5.

(1)  Duty to Comply.
(a)  General requirement.  The permittee must comply with

all conditions of the UPDES permit.  Any permit
noncompliance is a violation of the Utah Water Quality Act, as
amended and is grounds for enforcement action; permit
termination, revocation and reissuance or modification; or
denial of a permit renewal application.

(b)  Specific duties.
1.  The permittee shall comply with effluent standards or

prohibitions for toxic pollutants and with standards for sewage
sludge use or disposal established by the State within the time
provided in the regulations that establish these standards or
prohibitions, even if the permit has not yet been modified to
incorporate the requirement (40 CFR, 129).

2.  The Utah Water Quality Act, in 19-5-115, provides that
any person who violates the Act, or any permit, rule, or order
adopted under it is subject to a civil penalty not to exceed
$10,000 per day of such violation.  Any person who willfully or
with gross negligence violates the Act, or any permit, rule or
order adopted under it is subject to a fine of not more than
$25,000 per day of violation.  Any person convicted under 19-5-
115 a second time shall be punished by a fine not exceeding
$50,000 per day.

(2)  Duty to Reapply.  If the permittee wishes to continue
an activity regulated by this permit after the expiration date of
the permit, the permittee shall apply for and obtain a new permit
as required in R317-8-3.1.

(3)  Need to Halt or Reduce Activity Not a Defense.  It
shall not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the permitted
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activity in order to maintain compliance with the conditions of
this permit. (Upon reduction, loss, or failure of the treatment
facility, the permittee, to the extent necessary to maintain
compliance with the permit, shall control production of all
discharges until the facility is restored or an alternative method
of treatment is provided.)

(4)  Duty to Mitigate.  The permittee shall take all
reasonable steps to minimize or prevent any discharge or sludge
use or disposal in violation of the UPDES permit which has a
reasonable likelihood of adversely affecting human health or the
environment.

(5)  Proper Operation and Maintenance.  The permittee
shall at all times properly operate and maintain all facilities and
systems of treatment and control and related appurtenances
which are installed or used by the permittee to achieve
compliance with the conditions of the permit.  Proper operation
and maintenance also includes adequate laboratory controls and
appropriate quality assurance procedures.  This provision
requires the operation of backup or auxiliary facilities or similar
systems which are installed by a permittee only when the
operation is necessary to achieve compliance with the conditions
of the permit.

(6)  Permit Actions.  The permit may be modified, revoked
and reissued, or terminated for cause.  The filing of a request by
the permittee for a permit modification, revocation and
reissuance, or termination, or a notification of planned changes
or anticipated noncompliance, does not stay any permit
condition.

(7)  Property Rights.  This permit does not convey any
property rights of any kind, or any exclusive privilege.

(8)  Duty to Provide Information.  The permittee shall
furnish to the Director, within a reasonable time, any
information which the Director may request to determine
whether cause exists for modifying, revoking and reissuing, or
terminating the permit or to determine compliance with this
permit. The permittee shall also furnish to the Director, upon
request, copies of records required to be kept by the permit.

(9)  Inspection and Entry. The permittee shall allow the
Director, or an authorized representative, including an
authorized contractor acting as a representative of the Director)
upon the presentation of credentials and other documents as may
be required by law to:

(a)  Enter upon the permittee's premises where a regulated
facility or activity is located or conducted, or where records
must be kept under the conditions of the permit;

(b)  Have access to and copy, at reasonable times, any
records that must be kept under the conditions of the permit;

(c)  Inspect at reasonable times any facilities, equipment,
including monitoring and control equipment, practices or
operations regulated or required under the permit; and

(d)  Sample or monitor at reasonable times for the purposes
of assuring UPDES program compliance or as otherwise
authorized by the Utah Water Quality Act any substances or
parameters, or practices at any location.

(10)  Monitoring and records.
(a)  Samples and measurements taken for the purpose of

monitoring shall be representative of the monitored activity.
(b)  The permittee shall retain records of all monitoring

information, including all calibration and maintenance records
and all original strip chart recordings for continuous monitoring
instrumentation, copies of all reports required by the permit, and
records of all data used to complete the application for the
permit for a period of at least three (3) years from the date of the
sample, measurement, report or application.  This period may be
extended by request of the Director at any time.  Records of
monitoring information required by this permit related to the
permittee's sewage sludge use and disposal activities, shall be
retained for a period of at least five years or longer as required
by State promulgated standards for sewage sludge use and

disposal.
(c)  Records of monitoring information shall include:
1.  The date, exact place, and time of sampling or

measurements;
2.  The individual(s) who performed the sampling or

measurements;
3.  The date(s) and times analyses were performed;
4.  The individual(s) who performed the analyses;
5.  The analytical techniques or methods used; and
6.  The results of such analyses.
(d)  Monitoring shall be conducted according to test

procedures approved under 40 CFR 136 or in the case of sludge
use or disposal, approved under 40 CFR 136 unless otherwise
specified in State standards for sludge use or disposal, unless
other test procedures, approved by EPA under 40 CFR 136,
have been specified in the permit.

(e)  Section 19-5-115(3) of the Utah Water Quality Act
provides that any person who falsifies, tampers with, or
knowingly renders inaccurate any monitoring device or method
required to be maintained under the permit shall, upon
conviction, be punished by a fine not exceeding $10,000 or
imprisonment for not more than six months or by both.

(11)  Signatory Requirement.  All applications, reports, or
information submitted to the Director shall be signed and
certified as indicated in R317-8-3.4.  The Utah Water Quality
Act provides that any person who knowingly makes any false
statements, representations, or certifications in any record or
other document submitted or required to be maintained under
the permit, including monitoring reports or reports of
compliance or non-compliance shall, upon conviction, be
punished by a fine of not more than $10,000 or by
imprisonment for not more than six months or by both.

(12)  Reporting Requirements.
(a)  Planned changes.  The permittee shall give notice to

the Director as soon as possible of any planned physical
alteration or additions to the permitted facility.  Notice is
required only when:

1.  The alteration or addition to a permitted facility may
meet one of the criteria for determining whether a facility is a
new source in R317-8-8; or

2.  The alteration or addition could significantly change the
nature or increase the quantity of pollutants discharged.  This
notification applies to pollutants which are subject neither to
effluent limitations in the permit nor to notification
requirements under R317-8-4.1(15).

3.  The alteration or addition results in a significant change
in the permittee's sludge use or disposal practices, and such
alteration, addition, or change may justify the application of
permit conditions that are different from or absent in the
existing permit, including notification of additional use or
disposal sites not reported during the permit application process
or not reported pursuant to an approved land application plan.

(b)  Anticipated Noncompliance.  The permittee shall give
advance notice to the Director of any planned changes in the
permitted facility or activity which may result in noncompliance
with permit requirements.

(c)  Transfers.  The permit is not transferable to any person
except after notice to the Director.  The Director may require
modification on and reissuance of the permit to change the name
of the permittee and incorporate such other requirements as may
be necessary under the Utah Water Quality Act, as amended.
(In some cases, modification, revocation and reissuance is
mandatory.)

(d)  Monitoring reports.  Monitoring results shall be
reported at the intervals specified elsewhere in the permit.
Monitoring results shall be reported as follows:

1.  Monitoring results must be reported on a Discharge
Monitoring Report (DMR)  or forms provided or specified by
the Director for reporting results of monitoring of sludge use or
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disposal practices.  Monitoring results may also be submitted
electronically to the EPA's NetDMR program, if a Subscriber
Agreement is in place.  See Utah Admin. Code R317-1-9.

2.  If the permittee monitors any pollutant more frequently
than required by the permit, using test procedures approved
under 40 CFR 136 or the in the case of sludge use or disposal,
approved under 40 CFR 136 unless otherwise specified in State
standards for sludge use and disposal, or as specified in the
permit according to procedures approved by EPA, the results of
this monitoring shall be included in the calculation and
reporting of the data submitted in the DMR or sludge reporting
form specified by the Director.

3.  Calculations for all limitations which require averaging
of measurements shall utilize an arithmetic mean unless
otherwise specified in the permit.

(e)  Compliance Schedules.  Reports of compliance or
noncompliance with, or any progress report on, interim and final
requirements contained in any compliance schedule of the
permit shall be submitted no later than fourteen days following
each scheduled date.

(f)  Twenty-Four Hour Reporting.  The permittee shall
(orally) report any noncompliance which may endanger health
or the environment.  Any information shall be provided orally
within twenty-four hours from the time the permittee becomes
aware of the circumstances.  (The report shall be in addition to
and not in lieu of any other reporting requirement applicable to
the noncompliance.)  A written submission shall also be
provided within five days of the time the permittee becomes
aware of the circumstances.  The written submission shall
contain a description of the noncompliance and its cause; the
period of noncompliance, including exact dates and times, and
if the noncompliance has not been corrected, the anticipated
time it is expected to continue; and steps taken or planned to
reduce, eliminate, and prevent recurrence of the noncompliance.
(The Director may waive the written report on a case-by-case
basis if the oral report has been received within twenty-four
hours.)  The following shall be included as events which must
be reported within twenty-four hours:

1.  Any unanticipated bypass which exceeds any effluent
limitation in the permit, as indicated in R317-8-4.1(13).

2.  Any upset which exceeds any effluent limitation in the
permit.

3.  Violation of a maximum daily discharge limitation for
any of the pollutants listed by the Director in the permit to be
reported within twenty-four hours, as indicated in R317-8-
4.2(7).  The Director may waive the written report on a case-by-
case basis if the oral report has been received within 24 hours.

(g)  Other NonCompliance.  The permittee shall report all
instances of noncompliance not reported under R317-8-4.1(12)
(d), (e), and (f) at the time monitoring reports are submitted.
The reports shall contain the information listed in R317-8-
4.1(12)(f).

(h)  Other Information.  Where the permittee becomes
aware that it failed to submit any relevant fact in a permit
application, or submitted incorrect information in its permit
application or in any report to the Director, it shall promptly
submit such facts or information.

(13)  Occurrence of a Bypass.
(a)  Definitions.
1.  "Bypass" means the intentional diversion of waste

streams from any portion of a treatment facility.
2.  "Severe property damage" means substantial physical

damage to property, damage to the treatment facilities which
causes them to become inoperable, or substantial and permanent
loss of natural resources which can reasonably be expected to
occur in the absence of a bypass.  Severe property damage does
not mean economic loss caused by delays in production.

(b)  Bypass Not Exceeding Limitations.  The permittee may
allow any bypass to occur which does not cause effluent

limitations to be exceeded, but only if it also is for essential
maintenance to assure efficient operation.  These bypasses are
not subject to R317-8-4.1(13)(c) or (d).

(c)  Prohibition of Bypass.
1.  Bypass is prohibited, and the Director may take

enforcement action against a permittee for bypass, unless:
a.  Bypass was unavoidable to prevent loss of human life,

personal injury, or severe property damage;
b.  There were no feasible alternatives to the bypass, such

as the use of auxiliary treatment facilities, retention of untreated
wastes, or maintenance during normal periods of equipment
downtime.  This condition is not satisfied if adequate backup
equipment should have been installed in the exercise of
reasonable engineering judgement to prevent a bypass which
occurred during normal periods of equipment downtime or
preventive maintenance, and

c.  The permittee submitted notices as required under
R317-8-4.1(13)(d).

2.  The Director may approve an anticipated bypass, after
considering its adverse effects, if the Director determines that it
will meet the three conditions listed in R317-8-4.1(13)(c) a, b,
and c.

(d)  Notice.
1.  Anticipated bypass. Except as provided in R317-8-

4.1(13)(b) and R317-8-4.1(13)(d)2, if the permittee knows in
advance of the need for a bypass, it shall submit prior notice, at
least 90 days before the date of bypass. The prior notice shall
include the following unless otherwise waived by the Director:

a.  Evaluation of alternatives to the bypass, including cost-
benefit analysis containing an assessment of anticipated
resource damages;

b.  A specific bypass plan describing the work to be
performed including scheduled dates and times.  The permittee
must notify the Director in advance of any changes to the bypass
schedule;

c.  Description of specific measures to be taken to
minimize environmental and public health impacts;

d.  A notification plan sufficient to alert all downstream
users, the public and others reasonably expected to be impacted
by the bypass;

e.  A water quality assessment plan to include sufficient
monitoring of the receiving water before, during and following
the bypass to enable evaluation of public health risks and
environmental impacts; and

f.  Any additional information requested by the Director.
2.  Emergency Bypass. Where ninety days advance notice

is not possible, the permittee must notify the Director, and the
Director of the Department of Natural Resources, as soon as it
becomes aware of the need to bypass and provide to the Director
the information in R317-8-4.1(13)(d)1.a. through f. to the extent
practicable.

3.  Unanticipated bypass.  The permittee shall submit
notice of an unanticipated bypass to the Director as required in
R317-8-4.1(12)(f).  The permittee shall also immediately notify
the Director of the Department of Natural Resources , the public
and downstream users and shall implement measures to
minimize impacts to public health and the environment to the
extent practicable.

(14)  Occurrence of an Upset.
(a)  Definition.  "Upset" means an exceptional incident in

which there is unintentional and temporary noncompliance with
technology-based permit effluent limitations because of factors
beyond the reasonable control of the permittee.  An upset does
not include noncompliance to the extent caused by operational
error, improperly designed treatment facilities, inadequate
treatment facilities, lack of preventive maintenance, or careless
or improper operation.

(b)  Effect of an Upset.  An upset constitutes an affirmative
defense to an action brought for noncompliance with such
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technology-based permit effluent limitations if the requirements
of R317-8-4.1(14)(c) are met.  No determination made during
administrative review of claims that noncompliance was caused
by upset, and before an action for noncompliance, if final
administrative action subject to judicial review.

(c)  Conditions Necessary for a Demonstration of Upset.
A permittee who wishes to establish the affirmative defense of
upset shall demonstrate through properly signed,
contemporaneous operating logs, or other relevant evidence that:

1.  An upset occurred and that the permittee can identify
the specific cause(s) of the upset;

2.  The permitted facility was at the time being properly
operated; and

3.  The permittee submitted notice of the upset as required
in R317-8-4.1(12)(f) (twenty-four hour notice).

4.  The permittee complied with any remedial measures
required under R317-8-4.1(4).

(d)  Burden of Proof.  In any enforcement proceeding the
permittee seeking to establish the occurrence of an upset has the
burden of proof.

(15)  Additional Conditions Applicable to Specified
Categories of UPDES Permits.  The following conditions, in
addition to others set forth in these rules apply to all UPDES
permits within the categories specified below:

(a)  Existing Manufacturing, Commercial, Mining, and
Silvicultural Dischargers.  In addition to the reporting
requirements under R317-8-4.1(12),(13), and (14), any existing
manufacturing, commercial, mining, and silvicultural discharger
shall notify the Director as soon as it knows or has reason to
believe:

1.  That any activity has occurred or will occur which
would result in the discharge, on a routine or frequent basis, of
any toxic pollutant which is not limited in the permit, if that
discharge will exceed the highest of the following "notification
levels":

a.  One hundred micrograms per liter (100 ug/l);
b.  Two hundred micrograms per liter (200 ug/l) for

acrolein and acrylonitrile; five hundred micrograms per liter
(500 ug/l) for 2,4 dinitrophenol and for 2-methyl-4,6-
dinitrophenol; and one milligram per liter (1 mg/l) for antimony;

c.  Five times the maximum concentration value reported
for that pollutant in the permit application in accordance with
R317-8-3.5(7) or (10).

d.  The level established by the Director in accordance with
R317-8-4.2(6).

2.  That any activity has occurred or will occur which
would result in any discharge on a non-routine or infrequent
basis of a toxic pollutant which is not limited in the permit, if
that discharge will exceed the highest of the following
"notification levels":

a.  Five hundred micrograms per liter (500 ug/l).
b.  One milligram per liter (1 mg/l) for antimony.
c.  Ten times the maximum concentration value reported

for that pollutant in the permit application in accordance with
R317-8-3.5(9).

d.  The level established by the Director in accordance with
R317-8-4.2(6).

(b)  POTWs.  POTWs shall provide adequate notice to the
Director of the following:

1.  Any new introduction of pollutants into that POTW
from an indirect discharger which would be subject to the
UPDES rules if it were directly discharging those pollutants;
and

2.  Any substantial change in the volume or character of
pollutants being introduced into that POTW by a source
introducing pollutants into the POTW at the time of issuance of
the permit.

3.  For purposes of this paragraph, adequate notice shall
include information on the quality and quantity of effluent

introduced into the POTW; and any anticipated impact of the
change on the quantity or quality of effluent to be discharged
from the POTW.

(c) Municipal separate storm sewer systems.  The operator
of a large or medium municipal separate storm sewer system or
a municipal separate storm sewer that has been determined by
the Director under R317-8-3.9(1)(a)5 of this part must submit
an annual report by the anniversary of the date of the issuance
of the permit for such system.  The report shall include:

1.  The status of implementing the components of the storm
water management program that are established as permit
conditions;

2.  Proposed changes to the storm water management
programs that are established as permit conditions.  Such
proposed changes shall be consistent with R317-8-3.9(3)(b)3;
and

3.  Revisions, if necessary, to the assessment of controls
and the fiscal analysis reported in the permit application under
R317-8-3.9(3)(b)4 and 3.9(3)(b)5;

4.  A summary of data, including monitoring data, that is
accumulated throughout the reporting year;

5.  Annual expenditures and budget for year following each
annual report;

6.  A summary describing the number and nature of
enforcement actions, inspections, and public education
programs;

7.  Identification of water quality improvements or
degradation.

4.2  ESTABLISHING PERMIT CONDITIONS.  For the
purposes of this section, permit conditions include any statutory
or regulatory requirement which takes effect prior to the final
administrative disposition of a permit.  An applicable
requirement may be any requirement which takes effect prior to
the modification or revocation or reissuance of a permit, to the
extent allowed in R317-8-5.6.  New or reissued permits, and to
the extent allowed under R317-8-5.6, modified or revoked and
reissued permits shall incorporate each of the applicable
requirements referenced in this section.  In addition to the
conditions established under R317-8-4.1 each UPDES permit
will include conditions on a case by case basis to provide for
and ensure compliance with all applicable Utah statutory and
regulatory requirements and the following, as applicable:

(1)  Technology-based effluent limitations and standards,
based on effluent limitations and standards promulgated under
Section 19-5-104 of the Utah Water Quality Act or new source
performance standards promulgated under Section 19-5-104 of
the Utah Water Quality Act, on case-by-case effluent
limitations, or a combination of the two in accordance with
R317-8-7.1.

(2)  Toxic Effluent Standards and Other Effluent
Limitations.  If any applicable toxic effluent standard or
prohibition, including any schedule of compliance specified in
such effluent standard or prohibition, is promulgated under
Section 307(a) of CWA for a toxic pollutant and that standard
or prohibition is more stringent than any limitation on the
pollutant in the permit, the Director shall institute proceedings
under these rules to modify or revoke and reissue the permit to
conform to the toxic effluent standard or prohibition.

(3)  Reopener Clause.  For any discharger within a primary
industry category, as listed in R317-8-3.11, requirements will be
incorporated as follows:

(a)  On or before June 30, 1981:
1.  If applicable standards or limitations have not yet been

promulgated, the permit shall include a condition stating that, if
an applicable standard or limitation is promulgated and that
effluent standard or limitation is more stringent than any
effluent limitation in the permit or controls a pollutant not
limited in the permit, the permit shall be promptly modified or
revoked and reissued to conform to that effluent standard or
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limitation.
2.  If applicable standards or limitations have been

promulgated or approved, the permit shall include those
standards or limitations.

(b)  On or after the statutory deadline set forth in Section
301(b)(2) (A), (C), and (E) of CWA, any permit issued shall
include effluent limitations to meet the requirements of Section
301(b)(2) (A), (C), (D), (E), (F), whether or not applicable
effluent limitations guidelines have been promulgated or
approved.  These permits need not incorporate the clause
required by R317-8-4.2(3)(a)1.

(c)  The Director shall promptly modify or revoke and
reissue any permit containing the clause required under R317-8-
4.2(3)(a)1 to incorporate an applicable effluent standard or
limitation which is promulgated or approved after the permit is
issued if that effluent standard or limitation is more stringent
than any effluent limitation in the permit, or controls a pollutant
not limited in the permit.

(d)  For any permit issued to a treatment works treating
domestic sewage (including sludge-only facilities), the Director
shall include a reopener clause to incorporate any applicable
standard for sewage sludge use or disposal adopted by the State.
The Director may promptly modify or revoke and reissue any
permit containing the reopener clause required by this paragraph
if the standard for sewage sludge use or disposal is more
stringent than any requirements for sludge use or disposal in the
permit, or controls a pollutant or practice not limited in the
permit.

(4)  Water quality standards and state requirements shall be
included as applicable.  Any requirements in addition to or more
stringent than EPA's effluent limitation guidelines or standards
will be included, when necessary to:

(a)  Achieve water quality standards established under the
Utah Water Quality Act, as amended and rules promulgated
pursuant thereto, including State narrative criteria for water
quality.

1.  Permit limitations must control all pollutants or
pollutant parameters (either conventional, nonconventional, or
toxic pollutants) which the Director determines are or may be
discharged at a level which will cause, have the reasonable
potential to cause, or contribute to an excursion above any State
water quality standard, including State narrative criteria for
water quality.

2.  When determining whether a discharge causes, has the
reasonable potential to cause, or contributes to an in-stream
excursion above a narrative or numeric criteria within a State
water quality standard, the Director shall use procedures which
account for existing controls on point and nonpoint sources of
pollution, the variability of the pollutant or pollutant parameter
in the effluent, the sensitivity of the species to toxicity testing
(when evaluating whole effluent toxicity), and where
appropriate, the dilution of the effluent in the receiving water.

3.  When the Director determines, using the procedures in
R317-8-4.2(4)(2), that a discharge causes, has the reasonable
potential to cause, or contributes to an in-stream excursion
above the allowable ambient concentration of a State numeric
criteria within a State water quality standard for an individual
pollutant, the permit must contain effluent limits for that
pollutant.

4.  When the Director determines, using the procedures in
R317-8-4.2(4)(2), that a discharge causes, has the reasonable
potential to cause, or contributes to an in-stream excursion
above the numeric criterion for whole effluent toxicity, the
permit will contain effluent limits for whole effluent toxicity.

5.  Except as provided in R317-8-4.2, when the Director
determines, using the procedures in R317-8-4.2(4)(2), toxicity
testing data, or other information, that a discharge causes, has
the reasonable potential to cause, or contributes to an in-stream
excursion above a narrative criterion within an applicable State

water quality standard, the permit will contain effluent limits for
whole effluent toxicity.  Limits on whole effluent toxicity are
not necessary where the Director determines in the fact sheet or
statement of basis of the UPDES permit, using the procedures
in R317-8-4.2(4)(2), that chemical specific limits for effluent
are sufficient to attain and maintain applicable numeric and
narrative State water quality standards.

6.  Where the State has not established a water quality
criterion for a specific chemical pollutant that is present in an
effluent at a concentration that causes, has the reasonable
potential to cause, or contributes to an excursion above a
narrative criterion within an applicable State water quality
standard the Director will establish effluent limits using one or
more of the following options:

a.  Establish effluent limits using a calculated numeric
water quality criterion for the pollutant which the Director
determines will attain and maintain applicable narrative water
quality criteria and will fully protect the designated use.  Such
a criterion may be derived using a proposed State criterion, or
an explicit State policy or rule interpreting its narrative water
quality criteria supplemented with other relevant information
which may include: EPA's Water Quality Standards Handbook,
October 1983, risk assessment data, exposure data, information
about the pollutant from the Food and Drug Administration, and
current EPA criteria documents:

b.  Establish effluent limits on a case-by-case basis, using
EPA's water quality criteria, published under section 307(a) of
the CWA, supplemented where necessary by other relevant
information; or

c.  Establish effluent limitations on an indicator parameter
for the pollutant of concern, provided:

(i)  The permit identifies which pollutants are intended to
be controlled by the use of the effluent limitations;

(ii)  The fact sheet as required by .4 sets forth the basis for
the limit, including a finding that compliance with the effluent
limit on the indicator parameter will result in controls on the
pollutant of concern which are sufficient to attain and maintain
applicable water quality standards;

(iii)  The permit requires all effluent and ambient
monitoring necessary to show that during the term of the permit
the limit on the indicator parameter continues to attain and
maintain applicable water quality standards; and

(iv)  The permit contains a reopener clause allowing the
Director to modify or revoke and reissue the permit if the limits
on the indicator parameter no longer attain and maintain
applicable water quality standards.

7.  When developing water quality-based effluent limits
under this paragraph the Director shall ensure that:

a.  The level of water quality to be achieved by limits on
point sources established under this paragraph is derived from,
and complies with all applicable water quality standards; and

b.  Effluent limits developed to protect a narrative water
quality criterion, a numeric water quality criterion, or both, are
consistent with the assumptions and requirements of any
available wasteload allocation for the discharge prepared by the
State and approved by EPA pursuant to 40 CFR 130.7.

(b)  Attain or maintain a specified water quality through
water quality related effluent limits established under the Utah
Water Quality Act;

(c)  Conform to applicable water quality requirements
when the discharge affects a state other than Utah;

(d)  Incorporate any more stringent limitations, treatment
standards, or schedule of compliance requirements established
under federal or state law or regulations.

(e)  Ensure consistency with the requirements of any Utah
Water Quality Management Plan approved by EPA.

(f)  Incorporate alternative effluent limitations or standards
where warranted by "fundamentally different factors," under
R317-8-7.3.
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(5)  Technology-based Controls for Toxic Pollutants.
Limitations established under R317-8-4.2 (1), (2), or (4) to
control pollutants meeting the criteria listed in R317-8-4.2(5)(a)
will be included in the permit, if applicable.  Limitations will be
established in accordance with R317-8-4.2(5)(6).  An
explanation of the development of these limitations will be
included in the fact sheet under R317-8-6.4.

(a)  Limitations will control all toxic pollutants which:
1.  The Director determines, based on information reported

in a permit application under R317-8-3.5(7) and (10), or in a
notification under R317-8-4.1(15)(a) of this rule or on other
information, are or may be discharged at a level greater than the
level which can be achieved by the technology-based treatment
requirements appropriate to the permittee under R317-8-
7.1(3)(a),(b) and (c).

2.  The discharger does or may use or manufacture as an
intermediate or final product or byproduct.

(b)  The requirement that the limitations control the
pollutants meeting the criteria of paragraph (a) of this subsection
will be satisfied by:

1.  Limitations on those pollutants; or
2.  Limitations on other pollutants which, in the judgment

of the Director, will provide treatment of the pollutants under
paragraph (a) of this subsection to the levels required by R317-
8-7.1(3)(a), (b) and (c).

(6)  Notification Level.  A "notification level" which
exceeds the notification level of R317-8-4.1(15) upon a petition
from the permittee or on the Director's initiative will be
incorporated as a permit condition, if applicable.  This new
notification level may not exceed the level which can be
achieved by the technology-based treatment requirements
appropriate to the permittee under R317-8-7.1(3).

(7)  Twenty-Four (24) Hour Reporting.  Pollutants for
which the permittee will report violations of maximum daily
discharge limitations under R317-8-4.1(12)(f) shall be listed in
the permit.  This list will include any toxic pollutant or
hazardous substance, or any pollutant specifically identified as
the method to control a toxic pollutant or hazardous substance.

(8)  Monitoring Requirements.  The permit will
incorporate, as applicable in addition to R317-8-4.1(12) the
following monitoring requirements:

(a)  To assure compliance with permit limitations,
requirements to monitor;

1.  The mass, or other measurement specified in the permit,
for each pollutant limited in the permit;

2.  The volume of effluent discharged from each outfall;
3.  Other measurements as appropriate, including pollutants

in internal waste streams under R317-8-4.3(8); pollutants in
intake water for net limitations under R317-8-4.3(7); frequency
and rate of discharge for noncontinuous discharges under R317-
8-4.3(5); pollutants subject to notification requirements under
R317-8-4.1(15)(a); and pollutants in sewage sludge or other
monitoring as specified in State rules for sludge use or disposal
or as determined to be necessary pursuant to R317-8-2.1.

4.  According to test procedures approved under 40 CFR
Part 136 for the analyses of pollutants having approved methods
under the federal regulation, and according to a test procedure
specified in the permit for pollutants with no approved methods.

(b) Except as provided in paragraphs (8)(d) and (8)(e) of
this section, requirements to report monitoring results shall be
established on a case-by-case basis with a frequency dependent
on the nature and effect of the sewage sludge use or disposal
practice; minimally this shall be a specified in R317-8-1.10(8)
(where applicable), but in no case less than once a year.

(c) Requirements to report monitoring results for storm
water discharges associated with industrial activity which are
subject to an effluent limitation guideline shall be established on
a case-by-case basis with a frequency dependent on the nature
and effect of the discharge, but in no case less than once a year.

(d) Requirements to report monitoring results for storm
water discharges associated with industrial activity (other than
those addressed in paragraph (c)above) shall be established on
a case-by-case basis with a frequency dependent on the nature
and effect of the discharge.  At a minimum, a permit for such a
discharge must require;

1.  The discharger to conduct an annual inspection of the
facility site to identify areas contributing to a storm water
discharge associated with industrial activity and evaluate
whether measures to reduce pollutant loadings identified in a
storm water pollution prevention plan are adequate and properly
implemented in accordance with the terms of the permit or
whether additional control measures are needed;

2.  The discharger to maintain for a period of three years a
record summarizing the results of the inspection and a
certification that the facility is in compliance with the plan and
the permit, and identifying any incidents of non-compliance;

3.  Such report and certification be signed in accordance
with R317-8-3.4; and

4.  Permits for storm water discharges associated with
industrial activity from inactivite mining operations may, where
annual inspections are impracticable, require certification once
every three years by a Registered Professional Engineer that the
facility is in compliance with the permit, or alternative
requirements.

(e) Permits which do not require the submittal of
monitoring result reports at least annually shall require that the
permittee report all instances of noncompliance not reported
under R317-8-4.1(12)(a),(d),(e), and (f) at least annually.

(9)  Pretreatment Program for POTWs.  If applicable to the
facility the permit will incorporate as a permit condition,
requirements for POTWs to:

(a)  Identify, in terms of character and volume of
pollutants, any significant indirect dischargers into the POTW
subject to pretreatment standards under the UPDES rules.

(b)  Submit a local program when required by and in
accordance with R317-8-8.10 to assure compliance with
pretreatment standards to the extent applicable in the UPDES
rules. The local program will be incorporated into the permit as
described in R317-8-8.10.  The program shall require all
indirect dischargers to the POTW to comply with the applicable
reporting requirements.

(c)  For POTWs which are "sludge-only facilities", a
requirement to develop a pretreatment program under R317-8-8
when the Director determines that a pretreatment program is
necessary to assure compliance with State rules governing
sludge use or disposal.

(10)  Best management practices shall be included as a
permit condition, as applicable, to control or abate the discharge
of pollutants when:

(a)  Authorized under the Utah Water Quality Act as
amended and the UPDES rule for the control of toxic pollutants
and hazardous substances from ancillary activities;

(b)  Numeric effluent limitations are infeasible, or
(c)  The practices are reasonably necessary to achieve

effluent limitations and standards or to carry out the purposes
and intent of the Utah Water Quality Act, as amended.

(11)  Reissued Permits.
(a)  Except as provided in R317-8-4.2(11)(b), when a

permit is renewed or reissued, interim limitations, standards or
conditions must be at least as stringent as the final limitations,
standards, or conditions in the previous permit unless the
circumstances on which the previous permit was based have
materially and substantially changed since the time the permit
was issued and would constitute cause for permit modification
or revocation and reissuance under R317-8-5.6.

(b)  In the case of effluent limitations established on the
basis of Section 19-5-104 of the Utah Water Quality Act, a
permit may not be renewed, reissued, or modified on the basis
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of effluent guidelines promulgated by EPA under section 304(b)
of the CWA subsequent to the original issuance of such permit,
to contain effluent limitations which are less stringent than the
comparable effluent limitations in the previous permit.

(c)  Exceptions--A permit with respect to which R317-8-
4.2(11)(b) applies may be renewed, reissued or modified to
contain a less stringent effluent limitation applicable to a
pollutant, if--

1.  Material and substantial alterations or additions to the
permitted facility occurred after permit issuance which justify
the application of a less stringent effluent limitation; and

2.  a. Information is available which was not available at
the time of permit issuance (other than revised regulations,
guidance, or test methods) which would have justified the
application of a less stringent effluent limitation at the time of
permit issuance; or

b.  The Director determines that technical mistakes or
mistaken interpretations of law were made in issuing the permit;

3.  A less stringent effluent limitation is necessary because
of events over which the permittee has no control and for which
there is no reasonably available remedy;

4.  The permittee has received a permit modification under
R317-8-5.6; or

5.  The permittee has installed the treatment facilities
required to meet the effluent limitations in the previous permit
and has properly operated and maintained the facilities but has
nevertheless been unable to achieve the previous effluent
limitations, in which case the limitations in the reviewed,
reissued, or modified permit may reflect the level of pollutant
control actually achieved (but shall not be less stringent than
required by effluent guidelines in effect at the time of permit
renewal, reissuance, or modification).

(d).  Limitations. In no event may a permit with respect to
which R317-8-4.2(11)(b) applies be renewed, reissued or
modified to contain an effluent limitation which is less stringent
than required by effluent guidelines in effect at the time the
permit is renewed, reissued, or modified.  In no event may such
a permit to discharge into waters be renewed, issued, or
modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of
the water quality standard applicable to such waters.

(12)  Privately Owned Treatment Works.  For a privately
owned treatment works, any conditions expressly applicable to
any user, as a limited co-permittee, that may be necessary in the
permit issued to the treatment works to ensure compliance with
applicable requirements under this rule will be imposed as
applicable.  Alternatively, the Director may issue separate
permits to the treatment works and to its users, or may require
a separate permit application from any user.  The Director's
decision to issue a permit with no conditions applicable to any
user, to impose conditions on one or more users, to issue
separate permits or to require separate applications, and the
basis for that decision will be stated in the fact sheet for the draft
permit for the treatment works.

(13)  Grants.  Any conditions imposed in grants or loans
made by the Director to POTWs which are reasonably necessary
for the achievement of federally issued effluent limitations will
be required as applicable.

(14)  Sewage Sludge.  Requirements governing the disposal
of sewage sludge from publicly owned treatment works or any
other treatment works treating domestic sewage for any use for
which rules have been established, in accordance with any
applicable regulations.

(15)  Coast Guard.  When a permit is issued to a facility
that may operate at certain times as a means of transportation
over water, the permit will be conditioned to require that the
discharge comply with any applicable federal regulation
promulgated by the Secretary of the department in which the
Coast Guard is operating, and such condition will establish

specifications for safe transportation, handling, carriage, and
storage of pollutants, if applicable.

(16)  Navigation.  Any conditions that the Secretary of the
Army considers necessary to ensure that navigation and
anchorage will not be substantially impaired, in accordance with
R317-8-6.9 will be included.

(17)  State standards for sewage sludge use or disposal.
When there are no applicable standards for sewage sludge use
or disposal, the permit may include requirements developed on
a case-by-case basis to protect public health and the
environment from any adverse effects which may occur from
toxic pollutants in sewage sludge.  If any applicable standard for
sewage sludge use or disposal is promulgated under Section 19-
5-104 of the Utah Water Quality Act, and that standard is more
stringent than any limitation on the pollutant or practice in the
permit, the Director may initiate proceedings under these rules
to modify or revoke and reissue the permit to conform to the
standard for sewage sludge use or disposal.

(18)  Qualifying State or local programs.
(a)  For storm water discharges associated with small

construction activity identified in R317-8-3.9(6)(e), the Director
may include permit conditions that incorporate qualifying State
or local erosion and sediment control program requirements by
reference.  Where a qualifying State or local program does not
include one or more of the elements in this paragraph then the
Director must include those elements as conditions in the
permit.  A qualifying State or local erosion and sediment control
program is one that includes:

1.  Requirements for construction site operators to
implement appropriate erosion and sediment control best
management practices;

2.  Requirements for construction site operators to control
waste such as discarded building materials, concrete truck
washout, chemicals, litter, and sanitary waste at the construction
site that may cause adverse impacts to water quality;

3.  Requirements for construction site operators to develop
and implement a storm water pollution prevention plan.  (A
storm water pollution prevention plan includes site descriptions
of appropriate control measures, copies of approved State, local
requirements, maintenance procedures, inspections procedures,
and identification of non-storm water discharges); and

4.  Requirements to submit a site plan for review that
incorporates consideration of potential water quality impacts.

(b)  For storm water discharges from construction activity
identified in R317-8-3.9(6)(d)10., the Director may include
permit conditions that incorporate qualifying State or local
erosion and sediment control program requirements by
reference.  A qualifying State or local erosion and sediment
control program is one that includes the elements listed in
paragraph (18)(a) of this section and any additional
requirements necessary to achieve the applicable technology-
based standards of "best available technology" and "best
conventional technology" based on the best professional
judgment of the permit writer.

4.3  CALCULATING UPDES PERMIT CONDITIONS.
The following provisions will be used to calculate terms and
conditions of the UPDES permit.

(1)  Outfalls and Discharge Points.  All permit effluent
limitations, standards, and prohibitions will be established for
each outfall or discharge point of the permitted facility, except
as otherwise provided under R317-8-4.2(10) with BMPs where
limitations are infeasible; and under R317-8-4.3(8), limitations
on internal waste streams.

(2)  Production-Based Limitations.
(a)  In the case of POTWs, permit effluent limitations,

standards, or prohibitions will be calculated based on design
flow.

(b)  Except in the case of POTWs, calculation of any
permit limitations, standards, or prohibitions which are based on
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production, or other measure of operation, will be based not
upon the designed production capacity but rather upon a
reasonable measure of actual production of the facility.  For new
sources or new dischargers, actual production shall be estimated
using projected production.  The time period of the measure of
production will correspond to the time period of the calculated
permit limitations; for example, monthly production will be used
to calculate average monthly discharge limitations.  The Director
may include a condition establishing alternate permit standards
or prohibitions based upon anticipated increased (not to exceed
maximum production capability) or decreased production levels.

(c)  For the automotive manufacturing industry only, the
Director may establish a condition under R317-8-4.3(2)(b)2 if
the applicant satisfactorily demonstrates to the Director at the
time the application is submitted that its actual production, as
indicated in R317-8-4.3(2)(b)1, is substantially below maximum
production capability and that there is a reasonable potential for
an increase above actual production during the duration of the
permit.

(d)  If the Director establishes permit conditions under and
R317-8-4.3(2)(c):

1.  The permit shall require the permittee to notify the
Director at least two business days prior to a month in which the
permittee expects to operate at a level higher than the lowest
production level identified in the permit.  The notice shall
specify the anticipated level and the period during which the
permittee expects to operate at the alternate level.  If the notice
covers more than one month, the notice shall specify the reasons
for the anticipated production level increase.  New notice of
discharge at alternate levels is required to cover a period or
production level not covered by prior notice or, if during two
consecutive months otherwise covered by a notice, the
production level at the permitted facility does not in fact meet
the higher level designated in the notice.

2.  The permittee shall comply with the limitations,
standards, or prohibitions that correspond to the lowest level of
production specified in the permit, unless the permittee has
notified the Director under R317-8-4.3(2)(d)1, in which case the
permittee shall comply with the lower of the actual level of
production during each month or the level specified in the
notice.

3.  The permittee shall submit with the DMR the level of
production that actually occurred during each month and the
limitations, standards, or prohibitions applicable to that level of
production.

(3)  Metals.  All permit effluent limitations, standards, or
prohibitions for a metal will be expressed in terms of the total
recoverable metal, that is, the sum of the dissolved and
suspended fractions of the metal, unless:

(a)  An applicable effluent standard or limitation has been
promulgated by EPA and specifies the limitation for the metal
in the dissolved or valent form; or total form; or

(b)  In establishing permit limitations on a case-by-case
basis under R317-8-7, it is necessary to express the limitation on
the metal in the dissolved or valent form in order to carry out the
provisions of the Utah Water Quality Act; or

(c)  All approved analytical methods for the metal
inherently measure only its dissolved form.

(4)  Continuous Discharges.  For continuous discharges all
permit effluent limitations, standards, and prohibitions,
including those necessary to achieve water quality standards,
unless impracticable will be stated as:

(a)  Maximum daily and average monthly discharge
limitations for all dischargers other than publicly owned
treatment works; and

(b)  Average weekly and average monthly discharge
limitations for POTWs.

(5)  Non-continuous Discharges.  Discharges which are not
continuous, as defined in R317-8-1.5(7), shall be particularly

described and limited, considering the following factors, as
appropriate:

(a)  Frequency; for example, a batch discharge shall not
occur more than once every three (3) weeks;

(b)  Total mass; for example, not to exceed 100 kilograms
of zinc and 200 kilograms of chromium per batch discharge;

(c)  Maximum rate of discharge of pollutants during the
discharge for example, not to exceed 2 kilograms of zinc per
minute; and

(d)  Prohibition or limitation of specified pollutants by
mass, concentration, or other appropriate measure, (for example,
shall not contain at any time more than 0.05 mg/l zinc or more
than 250 grams (0.25 kilogram) of zinc in any discharge).

(6)  Mass Limitations.
(a)  All pollutants limited in permits shall have limitations,

standards, or prohibitions expressed in terms of mass except:
1.  For pH, temperature, radiation, or other pollutants

which cannot appropriately be expressed by mass;
2.  When applicable standards and limitations are

expressed in terms of other units of measurement; or
3.  If, in establishing permit limitations on a case-by-case

basis under R317-8-7.1, limitations expressed in terms of mass
are infeasible because the mass of the pollutant discharged
cannot be related to a measure of operation; (for example,
discharges of TSS from certain mining operations), and permit
conditions ensure that dilution will not be used as a substitute
for treatment.

(b)  Pollutants limited in terms of mass additionally may be
limited in terms of other units of measurement, and the permit
will require the permittee to comply with both limitations.

(7)  Pollutants in Intake Water.
(a)  Upon request of the discharger, technology-based

effluent limitations or standards shall be adjusted to reflect
credit for pollutants in the discharger's intake water if:

1.  The applicable effluent limitations and standards
contained in effluent guidelines and standards provide that they
shall be applied on a net basis; or

2.  The discharger demonstrates that the control system it
proposes or used to meet applicable technology-based
limitations and standards would, if properly installed and
operated, meet the limitations and standards in the absence of
pollutants in the intake waters.

(b)  Credit for generic pollutants such as biochemical
oxygen demand (BOD) or total suspended solids (TSS) should
not be granted unless the permittee demonstrates that the
constituents of the generic measure in the effluent are
substantially similar to the constituents of the generic measure
in the intake water or unless appropriate additional limits are
placed on process water pollutants either at the outfall or
elsewhere.

(c)  Credit shall be granted only to the extent necessary to
meet the applicable limitation or standard, up to a maximum
value equal to the influent value.  Additional monitoring may be
necessary to determine eligibility for credits and compliance
with permit limits.

(d)  Credit shall be granted only if the discharger
demonstrates that the intake water is drawn from the same body
of water into which the discharge is made.  The Director may
waive this requirement if he finds that no environmental
degradation will result.

(e)  This section does not apply to the discharge of raw
water clarifier sludge generated from the treatment of intake
water.

(8)  Internal Waste Streams.
(a)  When permit effluent limitations or standards imposed

at the point of discharge are impractical or infeasible, effluent
limitations or standards for discharges of pollutants may be
imposed on internal waste streams before mixing with other
waste streams or cooling water streams.  In those instances, the
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monitoring required by R317-8-4.2(8) shall also be applied to
the internal waste streams.

(b)  Limits on internal waste streams will be imposed only
when the fact sheet under R317-8-6.4 sets forth the exceptional
circumstances which make such limitations necessary, such as
when the final discharge point is inaccessible, for example,
under 10 meters of water, the wastes at the point of discharge
are so diluted as to make monitoring impracticable, or the
interferences among pollutants at the point of discharge would
make detection or analysis impracticable.

(9)  Disposal of Pollutants Into Wells, Into POTWs, or by
Land Application.  Permit limitations and standards shall be
calculated as provided in R317-8-2.6.

(10)  Secondary Treatment Information.  Permit conditions
that involve secondary treatment will be written as provided in
40 CFR Part 133, except that Utah effluent limits for secondary
treatment will be used.

R317-8-5.  Permit Provisions.
5.1  DURATION OF PERMITS
(1)  UPDES permits shall be effective for a fixed term not

to exceed 5 years.
(2)  Except as provided in R317-8-3.1(4) (d), the term of a

permit shall not be extended by modification beyond the
maximum duration specified in this section.

(3)  The Director may issue any permit for a duration that
is less than the full allowable term under this section.

(4)  A permit that would expire on or after the Federal
statutory deadline set forth in section 301(b)(2) (A), (C), and (E)
of the CWA, may be issued to expire after the deadline if the
permit includes effluent limitations to meet the requirements of
section 301(b)(2) (A), (C), (D), (E) and (F), whether or not
applicable effluent limitations guidelines have been promulgated
or approved.

(5)  A determination that a particular discharger falls within
a given industrial category for purposes of setting a permit
expiration date under paragraph (d) of this section is not
conclusive as to the discharger's inclusion in that industrial
category for any other purposes, and does not prejudice any
rights to challenge or change that inclusion at the time that a
permit based on that determination is formulated.

5.2  SCHEDULES OF COMPLIANCE
(1)  The permit may, when appropriate, specify a schedule

of compliance leading to compliance with the Utah Water
Quality Act, as amended, and rules promulgated pursuant
thereto.

(a)  Time for compliance.  Any schedules of compliance
under this section will require compliance as soon as possible,
but not later than the applicable statutory deadline under the
CWA.

(b)  The first UPDES permit issued to a new source or a
new discharger shall contain a schedule of compliance only
when necessary to allow a reasonable opportunity to attain
compliance with requirements issued or revised after
commencement of construction but less than three years before
commencement of the relevant discharge.  For recommencing
discharges, a schedule of compliance shall be available only
when necessary to allow a reasonable opportunity to attain
compliance with requirements issued or revised less than three
years before recommencement of discharge.

(c)  Interim dates.  Except as provided in R317-8-5.2(2)(a)2
if a permit establishes a schedule of compliance which exceeds
one (1) year from the date of permit issuance, the schedule will
set forth interim requirements and the dates for their
achievement.

1.  The time between interim dates will not exceed one (1)
year, except that in the case of a schedule for compliance with
standards for sewage sludge use and disposal, the time between
interim dates will not exceed six months.

2.  If the time necessary for completion of any interim
requirement, such as the construction of a control facility, is
more than one (1) year and is not readily divisible into stages for
completion, the permit will specify interim dates, (but not more
than one interim date per calendar year per project phase or
segment), for the submission of reports of progress toward
completion of the interim requirements and indicate a projected
completion date.

(d)  Reporting.  The permit shall be written to require that
no later than fourteen (14) days following each interim date and
the final date of compliance, the permittee shall notify the
Director in writing of its compliance or noncompliance with the
interim or final requirements, or submit progress reports.

(2)  Alternative Schedules of Compliance.  A UPDES
permit applicant or permittee may cease conducting regulated
activities (by termination of direct discharge for UPDES
sources), rather than continue to operate and meet permit
requirements as follows:

(a)  If the permittee decides to cease conducting regulated
activities at a given time within the term of a permit which has
already been issued:

1.  The permit may be modified to contain a new or
additional schedule leading to timely cessation of activities; or

2.  The permittee shall cease conducting permitted
activities before noncompliance with any interim or final
compliance schedule requirement already specified in the
permit.

(b)  If the decision to cease conducting regulated activities
is made before issuance of a permit whose term will include the
termination date, the permit will contain a schedule leading to
termination which will ensure timely compliance with
applicable requirements no later than the statutory deadline.

(c)  If the permittee is undecided whether to cease
conducting regulated activities, the Director may issue or
modify a permit to contain two schedules as follows:

1.  Both schedules will contain an identical interim
deadline requiring a final decision on whether to cease
conducting regulated activities no later than a date which
ensures sufficient time to comply with applicable requirements
in a timely manner if the decision is to continue conducting
regulated activities;

2.  One schedule shall lead to timely compliance no later
than the statutory deadline in the CWA;

3.  The second schedule will lead to cessation of regulated
activities by a date which will ensure timely compliance with
the applicable requirements no later than the deadline specified
in R317-8-7;

4.  Each permit containing two schedules will include a
requirement that after the permittee has made a final decision
under R317-8-5.2(2)(c), it shall follow the schedule leading to
compliance if the decision is to continue conducting regulated
activities, and follow the schedule leading to termination if the
decision is to cease conducting regulated activities.

(d)  The applicant's or permittee's decision to cease
conducting regulated activities shall be evidenced by a firm
public commitment satisfactory to the Director, such as a
resolution of the Board of Directors of a corporation.

5.3  REQUIREMENTS FOR RECORDING AND
REPORTING OF MONITORING RESULTS.  All permits shall
specify:

(1)  Requirements concerning the proper use, maintenance,
and installation, when appropriate, of monitoring equipment or
methods, (including biological monitoring methods when
appropriate);

(2)  Required monitoring including type, intervals, and
frequency sufficient to yield data which are representative of the
monitored activity including, when appropriate, continuous
monitoring;

(3)  Applicable reporting requirements based upon the
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impact of the regulated activity and as specified in R317-8-4.1
and 4.2.  Reporting shall be no less frequent than specified in
the above section.

5.4  EFFECT OF A PERMIT
(1)  Except for any toxic effluent standards and

prohibitions included in R317-8-4.1(1)(b) and any standards
adopted by the State for sewage sludge use or disposal,
compliance with a UPDES permit during its term constitutes
compliance, for purposes of enforcement, with the UPDES
program.  However, a permit may be modified, revoked and
reissued, or terminated during its term for cause as set forth in
R317-8-5.6 and 5.7.

(2)  The issuance of a permit does not convey any property
rights or any exclusive privilege.

(3)  The issuance of a permit does not authorize any injury
to persons or property or invasion of other private rights, or any
infringement of state or local law or regulations.

(4) Compliance with a permit condition which implements
a particular standard for sewage sludge use or disposal shall be
an affirmative defense in any enforcement action brought for a
violation of that standard for sewage use or disposal under the
UPDES program.

5.5  TRANSFER OF PERMITS
(1)  Transfers by Modification.  Except as provided in

R317-8-5.5(2) a permit may be transferred by the permittee to
a new owner or operator only if the permit has been modified or
revoked and reissued, under R317-8-5.6 or if a minor
modification has been made to identify the new permittee and
incorporate such other requirements as may be necessary under
the UPDES rules.

(2)  Automatic Transfers.  As an alternative to transfers
under subsection (1) of this section, any UPDES permit may be
automatically transferred to a new permittee if:

(a)  The current permittee notifies the Director at least
thirty (30) days in advance of the proposed transfer date in
R317-8-5.5(2)(b).

(b)  The notice includes a written agreement between the
existing and new permittees containing a specific date for
transfer of permit responsibility, coverage, and liability between
them.

(c)  The Director does not notify the existing permittee and
the proposed new permittee of an intent to modify or revoke and
reissue the permit.  A modification under this subparagraph may
also be a minor modification under R317-8-5.6(3).  If this notice
is not received, the transfer is effective on the date specified in
the agreement under R317-8-5.5(2)(b).

5.6  MODIFICATION OR REVOCATION AND
REISSUANCE OF PERMIT

The Director may determine whether or not one or more of
the causes, listed in R317-8-5.6(1) and (2) for modification or
revocation and reissuance or both, exist.  If cause exists, the
Director may modify or revoke and reissue the permit
accordingly, and may request an updated application if
necessary.  When a permit is modified, only the conditions
subject to modification are reopened.  If a permit is revoked and
reissued, the entire permit is reopened and subject to revision
and the permit is reissued for a new term.  If cause does not exist
under this section, the Director shall not modify or revoke and
reissue the permit.  If a permit modification satisfies the criteria
in R317-8-5.6(3) for "minor modifications" the permit may be
modified without a draft permit or public review.  Otherwise, a
draft permit must be prepared and the procedures in R317-8-6
must be followed.

(1)  Causes for Modification.  The following are causes for
modification but not revocation and reissuance of permits except
when the permittee requests or agrees to revocation and
reissuance as well as modification of a permit.

(a)  Alterations.  If there are material and substantial
alterations or additions made to the permitted facility or activity

which occurred after permit issuance, such alterations may
justify the application of revised permit conditions which are
different or absent in the existing permit.

(b)  Information.  Information received by the Director
regarding permitted activities may show cause for modification.
UPDES permits may be modified during their terms for this
cause only if the information was not available at the time of
permit issuance, (except for revised regulations, guidance or test
methods) and would have justified application of different
conditions at the time of permit issuance.  In addition, the
applicant must show that the information would have justified
the application of different permit conditions at the time of
issuance.  For UPDES general permits this cause shall include
any information indicating that cumulative effects on the
environment are unacceptable.

(c)  New Regulations.  If the standards or rules on which
the permit was based have been changed by promulgation of
amended standards or rules or by judicial decision after the
permit was issued permits may be modified during their terms
for this case only as follows:

1.  For promulgation of amended standards or rules, when:
a.  The permit condition requested to be modified was

based on promulgated effluent limitation guidelines or
promulgated water quality standards; or the Secondary
Treatment Regulations; and

b.  EPA has revised, withdrawn, or modified that portion
of the regulation or effluent limitation guideline on which the
permit condition was based or has approved the Director's
action with regard to a water quality standard on which the
permit condition was based; and

c.  A permittee requests modification in accordance with
R317-8-6.1 within ninety (90) days after the amendment,
revision or withdrawal is promulgated.

2.  For judicial decisions, a court of competent jurisdiction
has remanded and stayed EPA promulgated regulations or
effluent limitation guidelines, if the remand and stay concern
that portion of the regulations or guidelines on which the permit
condition was based and a request is filed by the permittee in
accordance with R317-8-6.2 within ninety (90) days of judicial
remand.

(d)  Compliance Schedules.  A permit may be modified if
the Director determines good cause exists for modification of a
compliance schedule, such as an act of God, strike, flood or
materials shortage or other events over which the permittee has
little or no control and for which there is no reasonably
available remedy.  However, in no case will a UPDES
compliance schedule be modified to extend beyond an
applicable statutory deadline in R317-8-7.

(e)  In addition the Director may modify a permit:
1.  When the permittee has filed a request for a variance

under R317-8-2.3, R317-8-2.7 or for "fundamentally different
factors" within the time specified in R317-8-3 or R317-8-
7.7(8)a (and the Director processes the request under the
applicable provisions).

2.  When required to incorporate an applicable toxic
effluent standard or prohibition under R317-8-4.2(2).

3.  When required by the "reopener" conditions in a permit,
which are established in the permit under R317-8-4.2(3) for
toxic effluent limitations and standards for sewage sludge use or
disposal.

4.  Upon request of a permittee who qualifies for effluent
limitations on a net basis under R317-8-4.3(8).

5.  When a discharger is no longer eligible for net
limitations, as provided in R317-8-4.3(8).

6.  As necessary under EPA effluent limitations guidelines
concerning compliance schedule for development of a
pretreatment program.

7.  When the level of discharge of any pollutant which is
not limited in the permit exceeds the level which can be
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achieved by the technology-based treatment requirements
appropriate to the permittee under R317-8-7.1(2)(c).

8.  To establish a "notification level" as provided in R317-
8-4.2(6).

9.  To modify a schedule of compliance to reflect the time
lost during the construction of an innovative or alternative
facility in the case of the POTW which has received a grant from
EPA of 100% of the cost to modify or replace the facilities.  In
no case will the compliance schedule be modified to extend
beyond an applicable statutory deadline for compliance.

10.  Upon failure of the Director to notify an affected state
whose waters may be affected by a discharge from Utah.

11.  To correct technical mistakes, such as errors in
calculation, or mistaken interpretations of law made in
determining permit conditions.

12.  When the discharger has installed the treatment
technology considered by the permit writer in setting effluent
limitations and has properly operated and maintained the
facilities but nevertheless has been unable to achieve those
effluent limitations.  In this case, the limitations in the modified
permit may reflect the level of pollutant control actually
achieved (but shall not be less stringent than required by a
subsequently promulgated effluent limitations guideline).

13.  When required by a permit condition to incorporate a
land application plan for beneficial reuse of sewage sludge, to
revise an existing land application plan, or to add a land
application plan.

(2)  Causes for Modification or Revocation and
Reissuance.  The following are causes to modify or alternatively
revoke or reissue a permit:

(a)  Cause exists for termination under R317-8-5.7 and the
Director determines that modification or revocation and
reissuance is appropriate.

(b)  The Director has received notification of a proposed
transfer of the permit.  A permit also may be modified to reflect
a transfer after the effective date of an automatic transfer but
will not be revoked and reissued after the effective date of the
transfer except upon the request of the new permittee.

(3)  Minor modifications of permits.  Upon the consent of
the permittee, the Director may modify a permit to make the
corrections or allowances for changes in the permitted activity
listed in this section, without following the procedures of R317-
8-6.  Any permit modification not processed as a minor
modification under this section must be made for cause and with
a Section R317-8-6 draft permit and public notice as required
under this section.  Minor modifications may only:

(a)  Correct typographical errors;
(b)  Require more frequent monitoring or reporting by the

permittee;
(c)  Change an interim compliance date in a schedule of

compliance, provided the new date is not more than 120 days
after the date specified in the existing permit and does not
interfere with attainment of the final compliance date
requirement;

(d)  Allow for a change in ownership or operational control
of a facility where the Director determines that no other change
in the permit is necessary, provided that a written agreement
containing a specific date for transfer of permit responsibility,
coverage, and liability between the current and new permittees
has been submitted to the ;Director

(e)  Change the construction schedule for a discharger
which is a new source.  No such change shall affect a disclosure
obligation to have all pollution control equipment installed and
in operation prior to discharge; or

(f)  Delete a point source outfall when the discharge from
that outfall is terminated and does not result in discharge of
pollutants from other outfalls except in accordance with permit
limits.

(g)  Incorporate conditions of a POTW pretreatment

program that has been approved in accordance with the
procedures in R317-8-8.10 (or a modification thereto that has
been approved in accordance with the procedures in R317-8-
8.16 as enforceable conditions of the POTW's permits).

5.7  TERMINATION OF PERMIT
(1)  The following are causes for terminating a permit

during its term, or for denying a renewal application:
(a)  Noncompliance by the permittee with any condition of

the permit;
(b)  The permittee's failure in the application or during the

permit issuance process to disclose fully all relevant facts, or the
permittee's misrepresentation of any relevant fact at any time;

(c)  A determination that the permitted activity endangers
human health or the environment and can only be regulated to
acceptable levels by permit modification or termination; or

(d)  When there is a change in any condition that requires
either a temporary or a permanent reduction or elimination of
any discharge or sludge use or disposal practice controlled by
the permit; for example, plant closure or termination of
discharge by connection to a POTW.

(2)  The Director will follow the applicable procedures of
R317-8-6.2 in terminating UPDES permits under this section.

R317-8-6.  Review Procedures.
6.1  REVIEW OF THE APPLICATION
(1)  Any person who requires a permit under the UPDES

program shall complete, sign and submit to the Director an
application for the permit as required under R317-8-3.1.
Applications are not required for UPDES general permits.
(However, operators who elect to be covered by a general
permit shall submit written notification to the Director at such
time as the Director indicates in R317-8-6.3)

(2)  The Director will not begin the processing of a permit
until the applicant has fully complied with the application
requirements for the permit, as required by R317-8-3.1; or for
concentrated animal feeding operations, as required by R317-8-
10.

(3)  Permit applications must comply with the signature
and certification requirements of R317-8-3.1.

(4)  Each application submitted by a UPDES new source
or UPDES new discharger should be reviewed for completeness
by the Director within thirty (30) days of its receipt.  Each
application for a UPDES permit submitted by an existing source
or sludge-only facility will be reviewed for completeness within
sixty (60) days of receipt.  Upon completing the review, the
Director shall notify the applicant in writing whether the
application is complete.  If the application is incomplete, the
Director shall list the information necessary to make the
application complete.  When the application is for an existing
source or sludge-only facility, the Director shall specify in the
notice of deficiency a date for submitting the necessary
information.  The Director shall notify the applicant that the
application is complete upon receiving this information.  After
the application is completed, the Director may request
additional information from an applicant when necessary to
clarify, modify, or supplement previously submitted material.
Requests for such additional information will not render an
application incomplete.

(5)  If an applicant fails or refuses to correct deficiencies in
the application, the permit may be denied and appropriate
enforcement actions may be taken under the Utah Water Quality
Act, as amended and rules promulgated pursuant thereto.

(6)  If the Director decides that a site visit is necessary for
any reason in conjunction with the processing of an application,
the applicant will be notified and a date scheduled.

(7)  The effective date of an application is the date on
which the Director notified the applicant that the application is
complete as provided in subsection (4) of this section.

(8)  For each application from a major facility new source,
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or major facility new discharger, the Director shall no later than
the effective date of the application, prepare and mail to the
applicant a project decision schedule.  The schedule will specify
target dates by which the Director intends to:

(a)  Prepare a draft permit;
(b)  Give public notice;
(c)  Complete the public comment period, including any

public hearing;
(d)  Issue a final permit; and
6.2  REVIEW PROCEDURES FOR PERMIT

MODIFICATION, REVOCATION AND REISSUANCE, OR
TERMINATION OF PERMITS

(1)  Permits may only be modified, revoked and reissued,
or terminated for the reasons specified in R317-8-5.6.  Permits
may be modified, revoked and reissued, or terminated either at
the request of any interested person (including the permittee) or
upon the Director's initiative.  All requests shall be in writing
and shall contain facts or reasons supporting the request.

(2)  If the Director decides the request is not justified, he or
she shall send the requester a brief written response giving a
reason for the decision.  Denials of requests for modification,
revocation and reissuance, or termination are not subject to
public notice, comment, or adjudicatory proceeding.

(3)  If the Director tentatively decides to modify or revoke
and reissue a permit under R317-8-5.6, he or she shall prepare
a draft permit under R317-8-6.3 incorporating the proposed
changes.  The Director may request additional information and,
in the case of a modified permit, may require the submission of
an updated application.  In the case of revoked and reissued
permits, the Director shall require the submission of a new
application.

(a)  In a permit modification under .2, only those
conditions to be modified will be reopened when a new draft
permit is prepared.  All other aspects of the existing permit shall
remain in effect for the duration of the unmodified permit.
When a permit is revoked and reissued under .2, the entire
permit is reopened just as if the permit had expired and was
being reissued.  During any revocation and reissuance
proceeding, the permittee shall comply with all conditions of the
existing permit until a new final permit is reissued.

(b)  "Minor modifications" as defined in R317-8-5.6(3) are
not subject to the requirements of .2.

(4)  If the Director tentatively decides to terminate a permit
under R317-8-5.7, he or she shall issue a notice of intent to
terminate.  A notice of intent to terminate is a type of draft
permit which follows the same procedures as any draft permit
prepared under R317-8-6.3.

6.3  DRAFT PERMITS
(1)  Once an application is complete, the Director shall

tentatively decide whether to prepare a draft permit or to deny
the application.

(2)  If the Director tentatively decides to deny the permit
application, then he or she shall issue a notice of intent to deny.
A notice of intent to deny the permit application is a type of
draft permit which follows the same procedure as any draft
permit prepared under this section.  If the Director's final
decision (under R317-8-6.11) is that the tentative decision to
deny the permit application was incorrect, he or she shall
withdraw the notice of intent to deny and proceed to prepare a
draft permit under R317-8-6.3(4).

(3)  If the Director tentatively decides to issue a UPDES
general permit, he or she shall prepare a draft general permit in
accordance with R317-8-6.3(4).

(4)  If the Director decides to prepare a draft permit he or
she shall prepare a draft permit that contains the following
information:

(a)  All conditions under R317-8-4.1;
(b)  All compliance schedules under R317-8-5.2;
(c)  All monitoring requirements under R317-8-5.3;

(d)  Effluent limitations, standards, prohibitions, standards
for sewage sludge use or disposal, and conditions under R317-
8-3, 8-4, 8-5, 8-6, and 8-7 and all variances that are to be
included.

(5)  All draft permits prepared under this section shall be
accompanied by a statement of basis or fact sheet and shall be
based on the administrative record, publicly noticed, and made
available for public comment.  The Director will give notice of
opportunity for a public hearing, issue a final decision and
respond to comments.

(6)  Statement of Basis.  A statement of basis shall be
prepared for every draft permit for which a fact sheet is not
prepared.  The statement of basis shall briefly describe the
derivation of the conditions of the draft permit and the reasons
for them or, in the case of notices of intent to deny or terminate,
reasons supporting the tentative decision.  The statement of
basis shall be sent to the applicant and, on request, to any other
person.

6.4  FACT SHEETS
(1)  A fact sheet shall be prepared for every draft permit for

a major UPDES facility or activity, for every UPDES general
permit, for every UPDES draft permit that incorporates a
variance or requires an explanation under R317-8-6.4(4), for
every Class I Sludge Management Facility, for every draft
permit that includes a sewage sludge land application plan and
for every draft permit which the Director finds is the subject of
widespread public interest or raises major issues.  The fact sheet
shall briefly set forth the principal facts and the significant
factual, legal, methodological and policy questions considered
in preparing the draft permit.  The Director shall send this fact
sheet to the applicant and, on request, to any other persons.

(2)  The fact sheet shall include, when applicable:
(a)  A brief description of the type of facility or activity

which is the subject of the draft permit;
(b)  The type and quantity of wastes, fluids or pollutants

which are proposed to be or are being treated, stored, disposed
of, injected, emitted, or discharged;

(c)  A brief summary of the basis for the draft permit
conditions including references to applicable statutory or
regulatory provisions;

(d)  Reasons why any requested variances or alternatives to
required standards do or do not appear justified;

(e)  A description of the procedures for reaching a final
decision on the draft permit including:

1.  The beginning and ending dates of the comment period
and the address where comments will be received;

2.  Procedures for requesting a public hearing and the
nature of that hearing; and

3.  Any other procedures by which the public may
participate in the final decision.

(f)  Name and telephone number of a person to contact for
additional information.

(3)  Any calculations or other necessary explanation of the
derivation of specific effluent limitations and conditions, or
standards for sewage sludge use and disposal, including a
citation to the applicable effluent limitation guideline or
performance standard provisions, and reasons why they are
applicable or an explanation of how the alternate effluent
limitations were developed;

(4)(a)  When the draft permit contains any of the following
conditions, an explanation of the reasons why such conditions
are applicable:

1.  Limitations to control toxic pollutants under R317-8-
4.2(5);

2.  Limitations on internal waste streams under R317-8-
4.3(8);

3.  Limitations on indicator pollutant;
4.  Limitations set on a case-by-case basis under R317-8-

7.1(3)(b) or (c).
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(b)  For every permit to be issued to a treatment works
owned by a person other than the State or a municipality, an
explanation of the Director's decision on regulation of users
under R317-8-4.2(12).

(5)  When appropriate, a sketch or detailed description of
the location of the discharge or regulated activity described in
the application.

(6)  For permits that include a sewage sludge land
application plan, a brief description of how each of the required
elements of the land application plan are addressed in the
permit.

(7)  Any calculations or other necessary explanation of the
derivation of specific effluent limitations and conditions or
standards for sewage sludge use or disposal, including a citation
to the applicable effluent limitation guideline, performance
standard, or standard for sewage sludge use or disposal and
reasons why they are applicable or an explanation of how the
alternate effluent limitations were developed.

6.5  PUBLIC NOTICE OF PERMIT ACTIONS AND
PUBLIC COMMENT PERIOD

(1)  Scope.
(a)  The Director will give public notice that the following

actions have occurred:
1.  A permit application has been tentatively denied under

R317-8-6.3(2); or
2.  A draft permit has been prepared under R317-8-6.3(4);
3.  A public hearing has been scheduled under R317-8-6.7;

and
4.  A UPDES new source determination has been made in

accordance with the definition in R317-8-1.
(b)  No public notice is required when a request for permit

modification, revocation and reissuance, or termination is
denied under .2.  Written notice of the denial will be given to
the requester and to the permittee.

(c)  Public notices may describe more than one permit or
permit action.

(2)  Timing.
(a)  Public notice of the preparation of a draft permit,

including a notice of intent to deny a permit application,
required under R317-8-6.5(1) will allow at least thirty (30) days
for public comment.

(b)  Public notice of a public hearing shall be given at least
thirty (30) days before the hearing.  (Public notice of the hearing
may be given at the same time as public notice of the draft
permit and the two notices may be combined.)

(3)  Methods.  Public notice of activities described in
R317-8-6.5(1)(a) will be given by the following methods:

(a)  By mailing a copy of a notice to the following persons
(Any person otherwise entitled to receive notice under this
paragraph may waive their rights to receive notice for any
classes and categories of permits.):

1.  The applicant, except for UPDES general permittees,
and Region VIII, EPA.

2.  Federal and state agencies with jurisdiction over fish,
shellfish, and wildlife resources, the Advisory Council on
Historic Preservation, Utah Historic Society and other
appropriate government authorities, including any affected
states;

3.  The U.S. Army Corps of Engineers and the U.S. Fish
and Wildlife Service.

4.  Any user identified in the permit application of a
privately owned treatment works; and

5.  Persons on a mailing list developed by:
a.  Including those who request in writing to be on the list;
b.  Soliciting persons for area lists from participants in past

permit proceedings in that area; and
c.  Notifying the public of the opportunity to be put on the

mailing list through periodic publication in the public press and
in such publications as newsletters, environmental bulletins, or

state law journals.  The Director may update the mailing list
from time to time by requesting written indication of continued
interest from those listed.  The name of any person who fails to
respond to such a request may be deleted from the list.

6.  Any unit of local government having jurisdiction over
the area where the facility is proposed to be located and each
State agency having any authority under State law with respect
to construction or operation of such facility.

7.  Any other agency which the Director knows has issued
or is required to issue a RCRA, UIC, PSD (or other permit
under the Federal Clean Air Act, NPDES, 404, or sludge
management permit).

(b)  For major permits, UPDES general permits, and
permits that include sewage sludge and application plans, the
Director will publish a notice in a daily or weekly newspaper
within the area affected by the facility or activity;

(c)  In a manner constituting legal notice to the public
under Utah law; and

(d)  Any other method reasonably determined to give actual
notice of the action in question to the persons potentially
affected by it, including press releases or any other forum or
medium to elicit public participation.

(4)  Contents.
(a)  All public notices issued under this part shall contain

the following minimum information:
1.  Name and address of the office processing the permit

action for which notice is being given;
2.  Name and address of the permittee or permit applicant

and, if different, of the facility or activity regulated by the
permit, except in the case of UPDES draft general permits under
R317-8-2.5;

3.  A brief description of the business conducted at the
facility or activity described in the permit application or the
draft permit, for UPDES general permits when there is no
application;

4.  Name, address and telephone number of a person from
whom interested persons may obtain further information,
including copies of the draft permit or draft general permit as
the case may be, statement of basis or fact sheet, and the
application; and

5.  A brief description of the comment procedures and the
time and place of any public hearing that will be held, including
a statement of procedures to request a public hearing, unless a
hearing has already been scheduled, and other procedures by
which the public may participate in the final permit decision;

6.  For UPDES permits only (including those for sludge-
only facilities), a general description of the location of each
existing or proposed discharge point and the name of the
receiving water and the sludge use and disposal practice(s) and
the location of each sludge treatment works treating domestic
sewage and use or disposal sites known at the time of permit
application.  For draft general permits, this requirement will be
satisfied by a map or description of the permit area;

7.  Any additional information considered necessary or
appropriate.

(b)  Public notices for public hearings.  In addition to the
general public notice described in .5(4) the public notice for a
permit hearing under R317-8-6.7 will contain the following
information:

1.  Reference to the date of previous public notices relating
to the permit;

2.  Date, time, and place of the hearing;
3.  A brief description of the nature and purpose of the

hearing, including the applicable rules and procedures.
(c)  Requests under R317-8-2.3(4).  In addition to the

information required under R317-8-6.5(4)(a) public notice of a
UPDES draft permit for a discharge when a R317-8-2.3(4)
request has been filed will include:

1.  A statement that the thermal component of the discharge
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is subject to effluent limitations under R317-8-4.2(1) and a brief
description, including a quantitative statement of the thermal
effluent limitations; and

2.  A statement that a R317-8-2.3(4) request has been filed
and that alternative less stringent effluent limitations may be
imposed on the thermal component of the discharge and a brief
description, including a quantitative statement, of the alternative
effluent limitations, if any, included in the request.

3.  If the applicant has filed an early screening request
under R317-8-7.4(4) for a variance, a statement that the
applicant has submitted such a plan.

(5)  In addition to the general public notice described in
.5(4) all persons identified in .5(3)(a)1-4 will be mailed a copy
of the fact sheet, the permit application and the draft permit.

6.6  PUBLIC COMMENTS AND REQUESTS FOR
PUBLIC HEARINGS

During the public comment period provided under R317-8-
6.5, any interested person may submit written comments on the
draft permit and may request a public hearing, if no hearing has
already been scheduled.  A request for a public hearing shall be
in writing and shall state the nature of the issues proposed to be
raised in the hearing.  All comments will be considered in
making the final decision and shall be answered as provided in
R317-8-6.12.

6.7  PUBLIC HEARINGS
(1)  The Director shall hold a public hearing when he or

she finds on the basis of request(s), a significant degree of
public interest in draft permits.  The Director also may hold a
public hearing at his or her discretion whenever a hearing might
clarify one or more issues involved in the permit decision.

(2)  Public notice of the hearing will be given as specified
in R317-8-6.5.

(3)  Any person may submit oral or written statements and
data concerning the draft permit.  Reasonable limits may be set
upon the time allowed for oral statements, and the submission
of statements in writing may be required.  The public comment
period under R317-8-6.5 will automatically be extended to the
close of any public hearing under this section.  The hearing
officer may also extend the comment period by so stating at the
hearing.

(4)  A tape recording or written transcript of the hearing
shall be made available to the public.

6.8  OBLIGATION TO RAISE ISSUES AND PROVIDE
INFORMATION DURING THE PUBLIC COMMENT
PERIOD

All persons, including applicants, who believe any
condition of a draft permit is inappropriate or that the Director's
tentative decision to deny an application, terminate a permit, or
prepare a draft permit is inappropriate, must raise all reasonably
ascertainable issues and submit all reasonably available
arguments and factual grounds supporting their position,
including all supporting material, by the close of the public
comment period including any public hearing under R317-8-6.5.
All supporting materials shall be included in full and may not be
incorporated by reference, unless they are already part of the
administrative records in the same proceeding or consist of state
or federal statutes and regulations, EPA or the Director's
documents of general applicability, or other generally available
reference materials.  Persons making comment shall make
supporting material not already included in the administrative
record available to the Director.  Additional time shall be
granted under R317-8-6.5 to the extent that a person desiring to
comment who requests additional time demonstrates need for
such time.

6.9  CONDITIONS REQUESTED BY THE CORPS OF
ENGINEERS AND OTHER GOVERNMENT AGENCIES

(1)  If, during the comment period for a UPDES draft
permit, the District Engineer of the Corps of Engineers advises
the Director in writing that anchorage and navigation of the

waters of the State would be substantially impaired by the
granting of a permit, the permit shall be denied and the
applicant so notified.  If the District Engineer advises the
Director that imposing specified conditions upon the permit is
necessary to avoid any substantial impairment of anchorage or
navigation, then the Director shall include the specified
conditions in the permit.  Review or appeal of denial of a permit
or of conditions specified by the District Engineer shall be made
through the applicable procedures of the Corps of Engineers and
may not be made through the procedures provided in this rule.
If the conditions are stayed by a court of competent jurisdiction
or by applicable procedures or the Corps of Engineers, those
conditions shall be considered stayed in the UPDES permit for
the duration of that stay.

(2)  If, during the comment period, the U.S. Fish and
Wildlife Service or any other state or federal agency with
jurisdiction over fish, wildlife, or public health advises the
Director in writing that the imposition of specified conditions
upon the permit is necessary to avoid substantial impairment of
fish, shellfish, or wildlife resources, the Director may include
the specified conditions in the permit to the extent they are
determined necessary to carry out the provisions of the Utah
Water Quality Act, as amended, and of CWA.

(3)  In appropriate cases the Director may consult with one
or more of the agencies referred to in this section before issuing
a draft permit and may reflect their views in the statement of
basis or fact sheet, or the draft permit.

6.10  REOPENING OF THE PUBLIC COMMENT
PERIOD

(1)  The Director may order the public comment period
reopened if the procedures of this section could expedite the
decision making process.  When the public comment period is
reopened under this paragraph, all persons, including applicants,
who believe any condition of a draft permit is inappropriate or
that the Director's tentative decision to deny an application,
terminate a permit, or prepare a draft permit is inappropriate,
must submit all reasonably available factual grounds supporting
their position, including all supporting material, by a date not
less than sixty days after public notice under paragraph (2) of
this section, set by the Director.  Thereafter, any person may file
a written response to the material filed by any other person, by
a date not less than twenty days after the date set for filing of the
material, set by the Director.

(2)  Public notice of any comment period under this
paragraph shall identify the issues to which the requirements of
this section shall apply.

(3)  On his own motion or on the request of any person, the
Director may direct that the requirements of paragraph (1) of
this section shall apply during the initial comment period where
it reasonably appears that issuance of the permit will be
contested and that applying the requirements of paragraph (1) of
this section will substantially expedite the decision making
process.  The notice of the draft permit shall state whenever this
has been done.

(4)  A comment period of longer than 60 days will often be
necessary in complicated proceedings to give persons desiring
to comment a reasonable opportunity to comply with the
requirements of this section.  Persons desiring to comment may
request longer comment periods and they shall be granted under
R317-8-6.5 to the extent they appear necessary.

(5)  If any data information or arguments submitted during
the public comment period, including information or arguments
required under R317-8-6.8, appear to raise substantial new
questions concerning a permit, the Director may take one or
more of the following actions:

(a)  Prepare a new draft permit, appropriately modified,
under R317-8-6.3;

(b)  Prepare a revised statement of basis under R317-8-
6.3(6) a fact sheet or revised fact sheet under R317-8-6.4 and
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reopen the comment period under R317-8-6.10; or
(c)  Reopen or extend the comment period under R317-8-

6.5 to give interested persons an opportunity to comment on the
information or arguments submitted.

(6)  Comments filed during the reopened comment period
shall be limited to the substantial new questions that caused its
reopening.  The public notice under R317-8-6.5  shall define the
scope of the reopening.

(7)  For UPDES permits, the Director may also, in the
circumstances described above, elect to hold further
proceedings.  This decision may be combined with any of the
actions enumerated in paragraph (5) of this section.

(8)  Public notice of any of the above actions shall be
issued under R317-8-6.5.

6.11  ISSUANCE AND EFFECTIVE DATE OF PERMIT
After the close of the public comment period under R317-

8-6.5, the Director will issue a final permit decision.  The
Director will notify the applicant and each person who has
submitted written comments or requested notice of that decision.
The notice shall include reference to the procedures for
contesting the decision.  For the purpose of this section, a final
permit decision shall mean a final decision to issue, deny,
modify, revoke and reissue, or terminate a permit.

6.12  RESPONSE TO COMMENTS
(1)  At the time that any final permit decision is issued

under R317-8-6.11, the Director shall issue a response to
comments.  This response shall:

(a)  Specify which provisions, if any, of the draft permit
have been changed in the final permit decision and the reasons
for the change; and

(b)  Briefly describe and respond to all significant
comments on the draft permit raised during the public comment
period or during any hearing.  The response will fully consider
all comments resulting from any hearing conducted under this
rule.

(c)  The response to the comments shall be available to the
public.

R317-8-7.  Criteria and Standards.
7.1  CRITERIA AND STANDARDS FOR

TECHNOLOGY-BASED TREATMENT REQUIREMENTS
(1)  Purpose and scope.  This section establishes criteria

and standards for the imposition of technology-based treatment
requirements and represents the minimum level of control that
must be imposed in a UPDES permit.  Permits will contain the
following technology-based treatment requirements in
accordance with the deadlines indicated herein:

(a)  For POTW's effluent limitations based upon:
1.  Utah secondary treatment from date of permit issuance;

and
2.  The best practicable waste treatment technology from

date of permit issuance.
(b)  For dischargers other than POTWs, except as otherwise

provided, effluent limitations requiring:
1.  The best practicable control technology currently

available (BPT) --
a.  For effluent limitations promulgated after January 1,

1982 and requiring a level of control substantially greater or
based on fundamentally different control technology than under
permits for an industrial category issued before such date,
compliance as expeditiously as practicable but in no case later
than three years after the date such limitations are promulgated
and in no case later than March 31, 1989;

b.  For effluent limitations established on a case-by-case
basis based on Best Professional Judgment (BPJ) in a permit
issued after February 4, 1987, compliance as expeditiously as
practicable but in no case later than three years after the date
such limitations are established and in no case later than May
31, 1989;

c.  For all other BPT effluent limitations compliance is
required from the date of permit issuance.

2.  For conventional pollutants the best conventional
pollutant control technology (BCT)  --

a.  For effluent limitations promulgated under section
304(b) of the CWA, as expeditiously as practicable but in no
case later than three years after the date such limitations are
promulgated, and in no case later than March 31, 1989;

b.  For effluent limitations established on a case-by-case
(BPJ) basis in a permit issued after February 4, 1987
compliance as expeditiously as practicable but in no case later
than three years after the date such limitations are established
and in no case later than March 31, 1989;

c.  For all other BCT effluent limitations compliance is
required from the date of permit issuance.

3.  For all toxic pollutants referred to in Committee Print
No. 95-30, House Committee on Public Works and
Transportation, the best available technology economically
achievable (BAT) --

a.  For effluent limitations established under section 304(b)
of the CWA, as expeditiously as practicable but in no case later
than three years after the date such limitations are promulgated
and in no case later than March 31, 1989;

b.  For permits issued on a case-by-case (BPJ) basis after
February 4, 1987 establishing BAT effluent limitations,
compliance is required as expeditiously as practicable but in no
case later than three years after the date such limitations are
promulgated under Section 304(b)of the CWA and in no case
later than March 31, 1989.

c.  For all other BAT effluent limitations, compliance is
required from the date of permit issuance.

4.  For all toxic pollutants other than those listed on
Committee Print No. 95-30, effluent limitations based on BAT
--

a.  For effluent limitations promulgated under Section
304(b) of the CWA, compliance is required as expeditiously as
practicable, but in no case later than three years after the date
such limitations are promulgated, and in no case later than
March 31, 1989.

b.  For permits issued on a case-by-case (BPJ) basis under
section 402(a)(1)(B) of the CWA after February 4, 1987
establishing BAT effluent limitations, compliance is required as
expeditiously as practicable but in no case later than 3 years
after the date such limitations are established and in no case
later than March 31, 1989.

c.  For all other BAT effluent limitations, compliance is
required from the date of permit issuance.

5.  For all pollutants which are neither toxic nor
conventional pollutants, effluent limitations based on BAT --

a.  For effluent limitations promulgated under section
304(b), compliance is required as expeditiously as practicable
but in no case later than 3 years after the date such limitations
are established and in no case later than March 31, 1989.

b.  For permits issued on a case-by-case (BPJ) basis under
section 402(a)(1)(B) of the CWA after February 4, 1987
establishing BAT effluent limitations compliance is required as
expeditiously as practicable but in no case later than March 31,
1989.

c.  For all other BAT effluent limitations, compliance is
required from the date of permit issuance.

(2)  Variances and Extensions.
(a)  The following variance from technology-based

treatment requirements may be applied for under R317-8-2 for
dischargers other than POTWs:

1.  Economic variance from BAT, as indicated in R317-8-
2.3(2);

2.  Section 301(g) water quality related variance from
BAT;

3.  Thermal variance from BPT, BCT and BAT, under
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R317-8-7.4. may be authorized.
(b)  An extension of the BPT deadline may be applied for

under R317-8-2.3(3) for dischargers other than POTW's, for use
of innovative technology.  Compliance extensions may not
extend beyond July 1, 1987.

(3)  Methods of imposing technology-based treatment
requirements in permits.  Technology-based treatment
requirements may be imposed through one of the following
three methods:

(a)  Application of EPA-promulgated effluent limitations
to dischargers by category or subcategory.  These effluent
limitations are not applicable to the extent that they have been
withdrawn by EPA or remanded.  In the case of a court remand,
determinations underlying effluent limitations shall be binding
in permit issuance proceedings where those determinations are
not required to be reexamined by a court remanding the
regulations.  In addition, dischargers may seek fundamentally
different factors variance from these effluent limitations under
R317-8-2.3(1) and R317-8-7.3;

(b)  On a case-by-case basis to the extent that EPA-
promulgated effluent limitations are inapplicable.  The permit
writer shall apply the appropriate factors and shall consider:

1.  The appropriate technology for the category or class of
point sources of which the applicant is a member, based upon all
available information.

2.  Any unique factors relating to the applicant.
(c)  Through a combination of the methods in paragraphs

(a) and (b) of this section.  Where EPA promulgated effluent
limitations guidelines only apply to certain aspects of the
discharger's operation, or to certain pollutant, other aspects or
activities are subject to regulation on case-by-case basis in order
to carry out the provisions of the CWA;

(d)  Limitations developed under paragraph (c)2 of this
section may be expressed, where appropriate, in terms of
toxicity provided it is shown that the limits reflect the
appropriate requirements of the act;

(e)  In setting case-by-case limitations pursuant to R317-8-
7.1(3), the permit writer must consider the following factors:

1.  For BPT requirements:
a.  The total cost of application of technology in relation to

the effluent reduction benefits to be achieved from such
application;

b.  The age of equipment and facilities involved;
c.  The process employed;
d.  The engineering aspects of the application of various

types of control techniques;
e.  Process changes; and
f.  Non-water quality environmental impact (including

energy requirements).
2.  For BCT requirements:
a.  The reasonableness of the relationship between the costs

of attaining a reduction in effluent and the effluent reduction
benefits derived;

b.  The comparison of the cost and level of reduction of
such pollutants from the discharge from publicly owned
treatment works to the cost and level of reduction of such
pollutants from a class or category of industrial sources;

c.  The age of equipment and facilities involved;
d.  The process employed;
e.  The engineering aspects of the application of various

types of control techniques;
f.  Process changes; and
g.  Non-water quality environmental impact (including

energy requirements).
3.  For BAT requirement:
a.  The age of equipment and facilities involved;
b.  The process employed;
c.  The engineering aspects of the application of various

types of control techniques;

d.  The cost of achieving such effluent reduction; and
e.  Non-water quality environmental impact (including

energy requirements).
(f)  Technology-based treatment requirements are applied

prior to or at the point of discharge.
(4)  Technology-based treatment requirements cannot be

satisfied through the use of "non-treatment" techniques such as
flow augmentation and in-stream mechanical aerators.
However, these techniques may be considered as a method of
achieving water quality standards on a case-by-case basis when:

(a)  The technology based treatment requirements
applicable to the discharge are not sufficient to achieve the
standards;

(b)  The discharger agrees to waive any opportunity to
request a variance under R317-8-2.3;

(c)  The discharger demonstrates that such a technique is
the preferred environmental and economic method to achieve
the standards after consideration of alternatives such as
advanced waste treatment, recycle and reuse, land disposal,
changes in operating methods, and other available methods.

(5)  Technology-based effluent limitations will be
established for solids, sludges, filter backwash, and other
pollutants removed in the course of treatment or control of
wastewaters in the same manner as for other pollutants.

(6)(a)  The Director may set a permit limit for a
conventional pollutant at a level more stringent than the best
conventional pollution control technology (BCT), or limit for a
nonconventional pollutant which shall not be subject to
modification where:

1.  Effluent limitations guidelines specify the pollutant as
an indicator for a toxic pollutant; or

2.a.  The limitation reflects BAT-level control of
discharges of one or more toxic pollutants which are present in
the waste stream, and a specific BAT limitation upon the toxic
pollutant(s) is not feasible for economic or technical reasons;

b.  The permit identifies which toxic pollutants are
intended to be controlled by use of the limitation; and

c.  The fact sheet required by R317-8-6.4 sets forth the
basis for the limitation, including a finding that compliance with
the limitations will result in BAT-level control of the toxic
pollutant discharges identified in (6)(l)(b)(ii) of this section, and
a finding that it would be economically or technically infeasible
to directly limit the toxic pollutant(s).

(b)  The Director may set a permit limit for a conventional
pollutant at a level more stringent than BCT when:

1.  Effluent limitations guidelines specify the pollutant as
an indicator for a hazardous substances; or

2.a.  The limitation reflects BAT-level, co-control of
discharges, or an appropriate level of one or more hazardous
substance(s) which are present in the waste stream, and a
specific BAT or other appropriate limitation upon the hazardous
substance which are present in the waste stream, and a specific
BAT, or other appropriate limitation upon the hazardous
substance is not feasible for economic or technical reasons;

b.  The permit identifies which hazardous substances are
intended to be controlled by use of the limitation; and

c.  The fact sheet required by R317-8-6.4 sets forth the
basis for the limitation, including a finding that compliance with
the limitations will result in BAT-level, or other appropriate
level, control of the hazardous substances discharges identified
in (6)(l)(b)(ii) of this section, and a finding that it would be
economically or technically infeasible to directly limit the
hazardous substance(s).

d.  Hazardous substances which are also toxic pollutants
are subject to R317-8-7.1(6).

(3)  The Director may not set more stringent limits under
the preceding paragraphs if the method of treatment required to
comply with the limit differs from that which would be required
if the toxic pollutant(s) or hazardous substances) controlled by
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the limit were limited directly.
(d)  Toxic pollutants identified under R317-8-7.1(6) remain

subject to R317-8-4.1(15) which requires notification of
increased discharges of toxic pollutants above levels reported in
the application form.

7.2  CRITERIA FOR ISSUANCE OF PERMITS TO
AQUACULTURE PROJECTS

(1)  Purpose and scope.
(a)  This section establishes guidelines for approval of any

discharge of pollutants associated with an aquaculture project.
(b)  This section authorizes, on a selective basis, controlled

discharges which would otherwise be unlawful under the Utah
Water Quality Act in order to determine the feasibility of using
pollutants to grow aquatic organisms which can be harvested
and used beneficially.

(c)  Permits issued for discharges into aquaculture projects
under this section are UPDES permits and are subject to all
applicable requirements.  Any permit will include such
conditions, including monitoring and reporting requirements, as
are necessary to comply with the UPDES rules.  Technology-
based effluent limitations need not be applied to discharges into
the approved project except with respect to toxic pollutants.

(2)  Criteria.
(a)  No UPDES permit will be issued to an aquaculture

project unless:
1.  The Director determines that the aquaculture project:
a.  Is intended by the project operator to produce a crop

which has significant direct or indirect commercial value, or is
intended to be operated for research into possible production of
such a crop; and

b.  Does not occupy a designated project area which is
larger than can be economically operated for the crop under
cultivation or than is necessary for research purposes.

2.  The applicant has demonstrated, to the satisfaction of
the Director, that the use of the pollutant to be discharged to the
aquaculture project shall result in an increased harvest of
organisms under culture over what would naturally occur in the
area;

3.  The applicant has demonstrated, to the satisfaction of
the Director, that if the species to be cultivated in the
aquacultural project is not indigenous to the immediate
geographical area, there shall be minimal adverse effects on the
flora and fauna indigenous to the area, and the total commercial
value of the introduced species is at least equal to that of the
displaced or affected indigenous flora and fauna;

4.  The Director determines that the crop will not have
significant potential for human health hazards resulting from its
consumption;

5.  The Director determines that migration of pollutants
from the designated project area to waters of the State outside of
the aquaculture project will not cause or contribute to a violation
of the water quality or applicable standards and limitations
applicable to the supplier of the pollutant that would govern if
the aquaculture project were itself a point source.  The approval
of an aquaculture project shall not result in the enlargement of
a pre-existing mixing zone area beyond what had been
designated by the State for the original discharge.

(b)  No permit will be issued for any aquaculture project in
conflict with a water quality management plan or an amendment
to a 208 plan approved by EPA.

(c)  Designated project areas shall not include a portion of
a body of water large enough to expose a substantial portion of
the indigenous biota to the conditions within the designated
project area.

(d)  Any pollutants not required by or beneficial to the
aquaculture crop shall not exceed applicable standards and
limitations when entering the designated project area.

7.3  CRITERIA AND STANDARDS FOR
DETERMINING FUNDAMENTALLY DIFFERENT

FACTORS
(1)  Purpose and scope.
(a)  This section establishes the criteria and standards to be

used in determining whether effluent limitations required by
effluent limitations guidelines hereinafter referred to as
"national limits", should be imposed on a discharger because
factors relating to the discharger's facilities, equipment,
processes or other factors related to the discharger are
fundamentally different from the factors considered by EPA in
development of the national limits.  This section applies to all
national limits promulgated except for best practicable treatment
(BPT) standards for stream electric plants.

(b)  In establishing national limits, EPA takes into account
all the information it can collect, develop and solicit regarding
the factors listed in sections 304(g) of the Clean Water Act.  In
some cases, however, data which could affect these national
limits as they apply to a particular discharge may not be
available or may not be considered during their development.
As a result, it may be necessary on a case-by-case basis to adjust
the national limits, and make them either more or less stringent
as they apply to certain dischargers within an industrial category
or subcategory.  This will only be done if data specific to that
discharger indicates it presents factors fundamentally different
from those considered in developing the limit at issue.  Any
interested person believing that factors relating to a discharger's
facilities, equipment, processes or other facilities related to the
discharger are fundamentally different from the factors
considered during development of the national limits may
request a fundamentally different factors variance under R317-
8-2.3(1).  In addition, such a variance may be proposed by the
Director in the draft permit.

(2)  Criteria.
(a)  A request for the establishment of effluent limitations

under this section shall be approved only if:
1.  There is an applicable national limit which is applied in

the permit and specifically controls the pollutant for which
alternative effluent limitations or standards have been requested;
and

2.  Factors relating to the discharge controlled by the
permit are fundamentally different from those considered by
EPA in establishing the national limit; and

3.  The request for alternative effluent limitations or
standards is made in accordance with the procedural
requirements of R317-8-6.

(b)  A request for the establishment of effluent limitations
less stringent than those required by national limits guidelines
will be approved only if:

1.  The alternative effluent limitation requested is not less
stringent than justified by the fundamental difference; and

2.  The alternative effluent limitation or standard will
ensure compliance with the UPDES rules and the Utah Water
Quality Act.

3.  Compliance with the national limits, either by using the
technologies upon which the national limits are based or by
other control alternative, would result in:

a.  A removal cost wholly out of proportion to the removal
cost considered during development of the national limits; or

b.  A non-water quality environmental impact, including
energy requirements, fundamentally more adverse than the
impact considered during development of the national limits.

(c)  A request for alternative limits more stringent than
required by national limits shall be approved only if:

1.  The alternative effluent limitation or standard requested
is no more stringent than justified by the fundamental
difference; and

2.  Compliance with the alternative effluent limitation or
standard would not result in:

a.  A removal cost wholly out of proportion to the removal
cost considered during development of the national limits; or
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b.  A non-water quality environmental impact, including
energy requirements, fundamentally more adverse than the
impact considered during development of the national limits.

(d)  Factors which may be considered fundamentally
different are:

1.  The nature or quality of pollutants contained in the raw
wasteload of the applicant's process wastewater;

2.  The volume of the discharger's process wastewater and
effluent discharged;

3.  Non-water quality environmental impact of control and
treatment of the discharger's raw waste load;

4.  Energy requirements of the application of control and
treatment technology;

5.  Age, size, land availability, and configuration as they
relate to the discharger's equipment or facilities; processes
employed; process changes; and engineering aspects of the
application of control technology;

6.  Cost of compliance with required control technology.
(c)  A variance request or portion of such a request under

this section will not be granted on any of the following grounds:
1.  The infeasibility of installing the required waste

treatment equipment within the time allowed in R317-8-7.1.
2.  The assertion that the national limits cannot be achieved

with the appropriate waste treatment facilities installed, if such
assertion is not based on factor(s) listed in paragraph (d) of this
section;

3.  The discharger's ability to pay for the required waste-
treatment; or

4.  The impact of a discharge on local receiving water
quality.

(3)  Method of application.
(a)  A written request for a variance under this rule shall be

submitted in duplicate to the Director in accordance with R317-
8-6.

(b)  The burden is on the person requesting the variance to
explain that:

1.  Factor(s) listed in subsection (2) of this section
regarding the discharger's facility are fundamentally different
from the factors EPA considered in establishing the national
limits.  The person making the request shall refer to all relevant
material and information, such as the published guideline
regulations development document, all associated technical and
economic data collected for use in developing each national
limit, all records of legal proceedings, and all written and
printed documentation including records of communication
relevant to the rules.

2.  The alternative limitations requested are justified by the
fundamental difference alleged in subparagraph l of this
subsection; and

3.  The appropriate requirements of subsection 2 of this
section have been met.

7.4  CRITERIA FOR DETERMINING ALTERNATIVE
EFFLUENT LIMITATIONS

(1)  Purpose and scope.  The factors, criteria and standards
for the establishment of alternative thermal effluent limitations
will be used in UPDES permits and will be referred to as R317-
8-2.3(4) variances.

(2)  Definitions. For the purpose of this section:
(a)  "Alternative effluent limitations" means all effluent

limitations or standards of performance for the control of the
thermal component of any discharge which are established under
R317-8-2.3(4).

(b)  "Representative important species" means species
which are representative of a balanced, indigenous community
of shellfish and wildlife in the body of water into which a
discharge of heat is made.

(c)  The term "balanced, indigenous community" means a
biotic community typically characterized by diversity, the
capacity to sustain itself through cyclic seasonal changes,

presence of necessary food chain species and by a lack of
domination by pollution tolerant species.  Such a community
may include historically non-native species introduced in
connection with a program of wildlife management and species
whose presence or abundance results from substantial,
irreversible environmental modification.  Normally, however,
such a community will not include species whose presence or
abundance is attributable to the introduction of pollutants that
will be eliminated by compliance by all sources with R317-8-
4.1(l)(6) and may not include species whose presence of
abundance is attributable to alternative effluent limitations
imposed pursuant to R317-8-2.3(4).

(3)  Early screening of applications for R317-8-2.3(4)
variance.

(a)  Any initial application for the variance shall include
the following early screening information:

1.  A description of the alternative effluent limitation
requested;

2.  A general description of the method by which the
discharger proposes to demonstrate that the otherwise applicable
thermal discharge effluent limitations are more stringent than
necessary;

3.  A general description of the type of data, studies,
experiments and other information which the discharger intends
to submit for the demonstration; and

4.  Such data and information as may be available to assist
the Director in selecting the appropriate representative
important species.

(b)  After submitting the early screening information under
paragraph (a) of this subsection, the discharger shall consult
with the Director at the earliest practicable time, but not later
than thirty (30) days after the application is filed, to discuss the
discharger's early screening information.  Within sixty (60) days
after the application is filed, the discharger shall submit for the
Director's approval a detailed plan of study which the discharger
will undertake to support its R317-8-2.3(4) demonstration.  The
discharger shall specify the nature and extent of the following
type of information to be included in the plan of study:
biological, hydrographical and meteorological data; physical
monitoring data; engineering or diffusion models; laboratory
studies: representative important species; and other relevant
information.  In selecting representative important species,
special consideration shall be given to species mentioned in
applicable water quality standards.  After the discharger submits
its detailed plan of study, the Director will either approve the
plan or specify any necessary revisions to the plan.  The
discharger shall provide any additional information or studies
which the Director subsequently determines necessary to
support the demonstration, including such studies or inspections
as may be necessary to select representative important species.
The discharger may provide any additional information or
studies which the discharger feels are appropriate to support the
administration.

(c)  Any application for the renewal of R317-8-2.3(4)
variance shall include only such information described in R317-
8-7.4(3)(a) and (b) and R317-8-6 as the Director requests within
sixty (60) days after receipt of the permit application.

(d)  The Director shall promptly notify the Secretaries of
the U.S. Departments of Commerce and Interior and any
affected state of the filing of the request and shall consider any
timely recommendations they submit.

(e)  In making the demonstration the discharger shall
consider any information or guidance published by EPA to
assist in making such demonstrations.

(f)  If an applicant desires a ruling on a R317-8-2.7 (4)
application before the ruling on any other necessary permit
terms and conditions, it shall so request upon filing its
application under paragraph (a) of this subsection.  This request
will be granted or denied at the discretion of the Director.
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(4)  Criteria and standards for the determination of
alternative effluent limitations.

(a)  Thermal discharge effluent limitations or standards
established in permits may be less stringent than those required
by applicable standards and limitations if the discharger
demonstrates to the satisfaction of the Director that such effluent
limitations are more stringent than necessary to assure the
protection and propagation of a balanced, indigenous
community of shellfish, fish and wildlife in and on the body of
water into which the discharge is made.  This demonstration
shall show that the alternative effluent desired by the discharger,
considering the cumulative impact of its thermal discharge
together with all other significant impacts on the species
affected, will assure the protection and propagation of a
balanced indigenous community of shellfish, fish and wildlife in
and on the body of water into which the discharge is to be made.

(b)  In determining whether or not the protection and
propagation of the affected species will be assured, the Director
may consider any information contained or referenced in any
applicable thermal water quality criteria and information
published by the Administrator under CWA section 304(a) (33
U.S.C. Section 1314(a)) or any other information which may be
relevant.

(c)  Existing dischargers may base their demonstration
upon the absence of prior appreciable harm in lieu of predictive
studies.  Any such demonstrations shall show:

1.  That no appreciable harm has resulted from the normal
component of the discharge, taking into account the interaction
of such thermal component with other pollutants and the
additive effect of other thermal sources to a balanced,
indigenous community of shellfish, fish and wildlife in and on
the body of water into which the discharge has been made; or

2.  That despite the occurrence of such previous harm, the
desired alternative effluent limitations, or appropriate
modifications thereof, shall nevertheless assure the protection
and propagation of a balanced, indigenous community of
shellfish, fish and wildlife in and on the body of water into
which the discharge is made.

(5)  In determining whether or not appreciable harm has
occurred, the Director will consider the length of time in which
the applicant has been discharging and the nature of the
discharge.

7.5  CRITERIA AND STANDARDS FOR BEST
MANAGEMENT PRACTICES

(1)  Purpose and Scope.
Best management practices (BMPs) for ancillary industrial

activities shall be reflected in permits, including best
management practices promulgated in effluent limitations and
established on a case-by-case basis in permits.

(2)  Definition.
"Manufacture" means to produce as an intermediate or final

product, or by-product.
(3)  Applicability of best management practices.
Dischargers who use, manufacture, store, handle or

discharge any pollutant listed as toxic or any pollutant listed as
hazardous are subject to the requirements of R317-8-7.5 for all
activities which may result in significant amounts of those
pollutants reaching waters of the State.  These activities are
ancillary manufacturing operations including: Materials storage
areas; in-plant transfer, process and material handling areas;
loading and unloading operations; plant site runoff; and sludge
and waste disposal areas.

(4)  Permit terms and conditions.
(a)  Best management practices shall be expressly

incorporated into a permit where required by an applicable
promulgated effluent limitations guideline;

(b)  Best management practices may be expressly
incorporated into a permit on a case-by-case basis where
determined necessary.  In issuing a permit containing BMP

requirements, the Director shall consider the following factors:
1.  Toxicity of the pollutant(s);
2.  Quantity of the pollutants(s) used, produced, or

discharged;
3.  History of UPDES permit violations;
4.  History of significant leaks or spills of toxic or

hazardous pollutants;
5.  Potential for adverse impact on public health (e.g.,

proximity to a public water supply) or the environment (e.g.,
proximity to a sport or commercial fishery); and

6.  Any other factors determined to be relevant to the
control of toxic or hazardous pollutants.

(c)  Best management practices may be established in
permits under R317-8-7.5(4)(b) alone or in combination with
those required under R317-8-7.5(4)(a).

(d)  In addition to the requirements of R317-8-7.5(4)(a)
and (b), dischargers covered under R317-8-7.5(4) shall develop
and implement a best management practices program in
accordance with R317-8-7.5(5) which prevents, or minimizes
the potential for, the release of toxic or hazardous pollutants
from ancillary activities to waters of the State.

(5)  Best management practices programs.
(a)  BMP programs shall be developed in accordance with

good engineering practices and with the provisions of this
subpart.

(b)  The BMP program shall:
1.  Be documented in narrative form, and shall include any

necessary plot plans, drawings or maps;
2.  Establish specific objectives for the control of toxic and

hazardous pollutants.
a.  Each facility component or system shall be examined for

its potential for causing a release of significant amounts of toxic
or hazardous pollutants to waters of the State due to equipment
failure, improper operation, natural phenomena such as rain or
snowfall.

b.  Where experience indicates a reasonable potential for
equipment failure (e.g., a tank overflow or leakage), natural
condition (e.g., precipitation), or other circumstances to result
in significant amounts of toxic or hazardous pollutants reaching
surface waters, the program should include a prediction of the
direction, rate of flow and total quantity of toxic or hazardous
pollutants which could be discharged from the facility as a result
of each condition or circumstance;

3.  Establish specific best management practices to meet
the objectives identified under R317-8-7.5(5)(b)2, addressing
each component or system capable of causing a release of
significant amounts of toxic or hazardous pollutants to the
waters of the State;

4.  The BMP program: a. May reflect requirements for
Spill Prevention Control and Countermeasure (SPCC) plans
under section 311 of the CWA and 40 CFR Part 151, and Storm
Water Pollution Prevention Plans (SWPP),and may incorporate
any part of such plans into the BMP program by reference;

b.  Shall assure the proper management of solid and
hazardous waste in accordance with rules promulgated under the
Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976 (RCRA).  Management
practices required under RCRA regulations shall be expressly
incorporated into the BMP program; and

c.  Shall address the following points for the ancillary
activities in R317-8-7.4A(3):

i.  Statement of policy;
ii.  Spill Control Committee;
iii.  Material inventory;
iv.  Material compatibility;
v.  Employee training;
vi.  Reporting and notification procedures;
vii.  Visual inspections;
viii.  Preventative maintenance;
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ix.  Housekeeping; and
x.  Security.
5.  The BMP program must be clearly described and

submitted as part of the permit application.  An application
which does not contain a BMP program shall be considered
incomplete.  Upon receipt of the application, the Director shall
approve or modify the program in accordance with the
requirements of this subpart.  The BMP program as approved or
modified shall be included in the draft permit.  The BMP
program shall be subject to the applicable permit issuance
requirements of R317-8, resulting in the incorporation of the
program (including any modifications of the program resulting
from the permit issuance procedures) into the final permit.

6.  Proposed modifications to the BMP program which
affect the discharger's permit obligations shall be submitted to
the Director for approval.  If the Director approves the proposed
BMP program modification, the permit shall be modified in
accordance with R317-8-5.6, provided that the Director may
waive the requirements for public notice and opportunity for
public hearing on such modification if he or she determines that
the modification is not significant.  The BMP program, or
modification thereof, shall be fully implemented as soon as
possible but not later than one year after permit issuance,
modification, or revocation and reissuance unless the Director
specifies a later date in the permit.

(c)  The discharger shall maintain a description of the BMP
program at the facility and shall make the description available
to the Director upon request.

(d)  The owner or operator of a facility subject to this
subpart shall amend the BMP program in accordance with the
provisions of this subpart whenever there is a change in facility
design, construction, operation, or maintenance which materially
affects the facility's potential for discharge of significant
amounts of hazardous or toxic pollutants into the waters of the
State.

(e)  If the BMP program proves to be ineffective in
achieving the general objective of preventing the release of
significant amounts of toxic or hazardous pollutants to those
waters and the specific objectives and requirements under R317-
8-7.5(5)(b), the permit and/or the BMP program shall be subject
to modification to incorporate revised BMP requirements.

7.6  TOXIC POLLUTANTS.  References throughout the
UPDES rules establish specific requirements for discharges of
toxic pollutants.  Toxic pollutants are listed below:

(1)  Acenaphthene
(2)  Acrolein
(3)  Acrylonitrile
(4)  Aldrin/Dieldrin
(5)  Antimony and compounds
(6)  Arsenic and compounds
(7)  Asbestos
(8)  Benzene
(9)  Benzidine
(10)  Beryllium and compounds
(11)  Cadmium and compounds
(12)  Carbon tetrachloride
(13)  Chlordane (technical mixture and metabolites)
(14)  Chlorinated benzenes (other than dichlorobenzenes)
(15)  Chlorinated ethanes (including 1,2-dichloroethan,

1,1,1-trichloroethane, and hexachloroethane)
(16)  Chloroalkyl ethers (chloromethyl, chloroethyl, and

moxed ethers)
(17)  Chlorinated naphthalene
(18)  Chlorinated phenols (other than those listed

elsewhere; includes trichlorophenols and chlorinated cresols)
(19)  Chloroform
(20)  2-chlorophenol
(21)  Chromium and compounds
(22)  Copper and compounds

(23)  Cyanides
(24)  DDT and metabolites
(25)  Dichlorobenzenes (1,2-, 1,3-, and 1,4-

dichlorobenzenes)
(26)  Dichlorobenzidine
(27)  Dichloroethylenes (1,1- and 1,2-dichloroethylene)
(28)  2,4-dimethylphenol
(29)  Dichloropropane and dichloropropene
(30)  2,4-dimethylphenol
(31)  Dinitrotoluene
(32)  Diphenylhydrazine
(33)  Endosulfan and metabolities
(34)  Ethylbenzene
(35)  Enthylbenzene
(36)  Fluoranthene
(37)  Haloethers (other than those listed elsewhere;

includes chlorophenylphenyl ethers, bromophenylphenyl ether,
bis(dichloroisopropyl) ether, bis-(chloroethoxy) methane and
polychlorinated diphenyl ethers)

(38)  Halomethanes (other than those listed elsewhere;
includes methylene chloride, methylchloride, methylbromide,
bromoform, dichlorobromomethane

(39)  Heptachlor and metabolites
(40)  Hexachlorobutadiene
(41)  Hexachlorocyclohexane
(42)  Hexachlorocyclopentadiene
(43)  Isophorone
(44)  Lead and compounds
(45)  Mercury and compounds
(46)  Naphthalene
(47)  Nickel and compounds
(48)  Nitrobenze
(49)  Nitrophenols (including 2,4-dinitrophenol,

dinitrocresol)
(50)  Nitrosamines
(51)  Pentachlorophenol
(52)  Phenol
(53)  Phthalate esters
(54)  Polychlorinated biphenyls (PCBs)
(55)  Polynuclear aromatic hydrocarbons (including

benzanthracenes, benzopyrenes, benzofluranthene, chrysenes,
dibenzanthracenes, and indenopyrenes)

(56)  Selenium and compounds
(57)  Silver and compounds
(58)  2,3,7,8-tetrachloro/dibenzo-p-dioxin (TCDD)
(59)  Tetrachloroethylene
(60)  Thallium and compounds
(61)  Toluene
(62)  Toxaphene
(63)  Trichloroethylene
(64)  Vinyl chloride
(65)  Zinc and compounds
7.7  CRITERIA FOR EXTENDING COMPLIANCE

DATES FOR FACILITIES INSTALLING INNOVATIVE
TECHNOLOGY

(1)  Purpose and Scope.  This Section establishes the
criteria and procedures to be used in determining whether an
industrial discharger will be granted a compliance extension for
the installation of an innovative technology.

(2)  Authority.  The Director, in consultation with the
Administrator, may grant a compliance extension for BAT
limitations to a discharger which installs an innovative
technology.  The innovative technology must produce either a
significantly greater effluent reduction than that achieved by the
best available technology economically achievable (BAT) or the
same level of treatment as BAT at a significantly lower cost.
The Director is authorized to grant compliance extensions to a
date no later than 2 years after the date for compliance with the
effluent limitations which would otherwise be applicable.
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(3)  Definitions.
(a)  The term "innovative technology" means a production

process, a pollution control technique, or a combination of the
two which satisfies one of the criteria in R317-8-7.8(4) and
which has not been commercially demonstrated in the industry
of which the requesting discharger is a part.

(b)  The term "potential for industry-wide application"
means that an innovative technology can be applied in two or
more facilities which are in one or more industrial categories.

(c)  The term "significantly greater effluent reduction than
BAT" means that the effluent reduction over BAT produced by
an innovative technology is significant when compared to the
effluent reduction over best practicable control technology
currently available (BPT) produced by BAT.

(d)  The term "significantly lower cost" means that an
innovative technology must produce a significant cost advantage
when compared to the technology used to achieve BAT
limitations in terms of annual capital costs and annual operation
and maintenance expenses over the useful life of the technology.

(4)  Request for Compliance Extension.  The Director shall
grant a compliance extension to a date no later than 2 years after
the date for compliance with the effluent limitations which
would otherwise be applicable to a discharger that demonstrates:

(a)  That the installation and operation of its proposed
innovative technology at its facility will result in a significantly
greater effluent reduction than BAT and has the potential for
industry-wide application; or

(b)  That the installation and operation of its proposed
innovative technology at its facility will result in the same
effluent reduction as BAT at a significantly lower cost and has
the potential for industry-wide application.

(5)  Permit conditions.  The Director may include any of
the following conditions in the permit of a discharger to which
a compliance extension beyond the otherwise applicable date is
granted:

(a)  A requirement that the discharger report annually on
the installation, operation and maintenance costs of the
innovative technology;

(b)  Alternative BAT limitations that the discharger must
meet as soon as possible and not later than 2 years after the date
for compliance with the effluent limitation which would
otherwise be applicable if the innovative technology limitations
that are more stringent than BAT are not achievable.

(6)  Signatories to Request for Compliance Extension.
(a)  All requests must be signed in accordance with the

provisions of R317-8-3.4.
(b)  Any person signing a request under paragraph (a) of

this section shall make the following certification:
"I certify under penalty of law that I have personally

examined and am familiar with the information submitted in this
document and all attachments and that, based on my inquiry of
those individuals immediately responsible for obtaining the
information, I believe that the information is true, accurate and
complete.  I am aware that there are significant penalties for
submitting false information, including the possibility of fine
and imprisonment."

(c)  A professional engineer shall certify that the estimates
by the applicant of the costs for the BAT control equipment and
for the innovative technology are made in accordance with good
engineering practice and represent, in his judgment, the best
information available.  The Director may waive the requirements
for certification under this subsection if, in his opinion, the cost
of such certification is unreasonable when compared to the
annual sales of the applicant.

(7)  Supplementary Information and Record keeping.
(a)  In addition to the information submitted in support of

the request, the applicant shall provide the Executive Director,
at his or her request, such other information as the Executive
Director may reasonably require to assess the performance and

cost of the innovative technology.
(b)  Applicants shall keep records of all data used to

complete the request for a compliance extension for the life of
the permit containing the compliance extension.

(8)  Procedures.
(a)  The procedure for requesting a section 301(k)

compliance extension is contained in R317-8-2.8.  In addition,
notwithstanding R317-8-2.3(3), the Director may accept
applications for such extensions after the close of the public
comment period on the permit if the applicant can show that
information necessary to the development of the innovation was
not available at the time the permit was written and that the
innovative technology can be installed and operated in time to
comply no later than 2 years after the date for compliance with
the effluent limitation which would otherwise be applicable.

R317-8-8.  Pretreatment.
8.1  APPLICABILITY
(1)  This section applies to the following:
(a)  Pollutants from non-domestic sources covered by

Pretreatment Standards which are indirectly discharged,
transported by truck or rail, or otherwise introduced into
POTWs;

(b)  POTWs which receive wastewater from sources subject
to National Pretreatment Standards; and

(c)  Any new or existing source subject to National
Pretreatment Standards.

(2)  National Pretreatment Standards do not apply to
sources which discharge to a sewer which is not connected to a
POTW.

8.2  DEFINITIONS.  The following definitions pertain to
indirect dischargers and POTWs subject to pretreatment
standards and the UPDES program.

(1)  "Approval Authority" means the Director.
(2)  "Approved POTW pretreatment program or Program

or POTW Pretreatment Program" means a program administered
by a POTW that meets the criteria established in R317-8-8.8
and 8.9 and which has been approved by the Director in
accordance with R317-8-8.10.

(3)  "Best Management Practices or BMPs" means
schedules of activities, prohibitions of practices, maintenance
procedures and other management practices to implement the
prohibitions listed in R317-8-8.5(1) and (3). BMPs also include
treatment requirements, operating procedures and practices to
control plant site runoff, spillage or leaks, sludge or waste
disposal or drainage from raw materials storage.

(4)  "Control Authority" means the POTW if the POTW's
submission for its pretreatment program has been approved by
the Director in accordance with the requirements in R317-8-
8.10 or the Director if the submission has not been approved.

(5)  "Indirect discharge" or "discharge" means the
introduction of pollutants into a POTW from any non-domestic
source regulated by the UPDES program.

(6)  "Industrial User" or "User" means a source of indirect
discharge.

(7)  "Interference" means a discharge which, alone or in
conjunction with a discharge or discharges from other sources
both:

(a)  Inhibits or disrupts the POTW, its treatment processes
or operations, or its sludge processes, use or disposal; and

(b)  Therefore is a cause of a violation of any requirement
of the POTW's UPDES permit (including an increase in the
magnitude or duration of a violation) or of the prevention of
sewage sludge use or disposal in compliance with the following
statutory provisions and regulations or permits issued
thereunder.

(8)  "National Pretreatment Standard, Pretreatment
Standard or Standard" means any regulation containing
pollutant discharge limits promulgated by EPA in accordance
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with section 307 (b) and (c) of the CWA, which applies to
Industrial Users.  This includes prohibitive discharge limits
established pursuant to R317-8-8.5.

(9)  "New Source" means any building, structure, facility,
or installation from which there is or may be a discharge of
pollutants, the construction of which commenced after
publication of proposed Pretreatment Standards under section
307(c) of the (CWA) which will be applicable to such source, if
such standards are thereafter promulgated in accordance with
that section.  See R317-8-8.3 for provisions applicable to this
definition.

(10)  "Pass through" means a discharge which exits the
POTW into waters of the State in quantities or concentrations
which, alone or in conjunction with a discharge or discharges
from other sources, is a cause of violation of any requirement of
the POTW's UPDES permit (including an increase in the
magnitude or duration of violation).

(11)  "POTW treatment plant" means that portion of the
POTW which is designed to provide treatment, including
recycling and reclamation of municipal sewage and industrial
waste.

(12)  "Pretreatment" means the reduction of the amount of
pollutants, the elimination of pollutants or the alteration of the
nature of pollutant properties in wastewater prior to or in lieu of
discharging or otherwise introducing such pollutants into a
POTW.  The reduction or alteration may be obtained by
physical, chemical or biological processes, process changes or
by other means, except as prohibited by 40 CFR 403.6(d).
Appropriate pretreatment technology includes control
equipment, such as equalization tanks or facilities, for protection
against surges or slug loading that might interfere with or
otherwise be incompatible with the POTW.  However, where
wastewater from a regulated process is mixed in an equalization
facility with unregulated wastewater or with wastewater from
another regulated process, the effluent from the equalization
facility must meet an adjusted pretreatment limit calculated in
accordance with 40 CFR 403.6(e).

(13)  "Pretreatment requirements" means any substantive
or procedural requirements related to pretreatment, other than a
National Pretreatment Standard, imposed on an Industrial User.

(14)  The term "Publicly Owned Treatment Works" or
"POTW" means a treatment works which is owned by State or
municipality within the State.  This definition includes any
devices and systems used in the storage, treatment, recycling and
reclamation of municipal sewage or industrial wastes of a liquid
nature.  It also includes sewers, pipes and other conveyances
only if they convey wastewater to a POTW Treatment Plant.
The term also means the municipality which has jurisdiction
over the Indirect Discharges to and the discharges from such a
treatment works.

(15)  "Significant Industrial User"
(a)  Except as provided in R317-8-8.2(16)(b) and (c), the

term Significant Industrial User means:
1.  All Industrial Users subject to Categorical Pretreatment

Standards under 40 CFR 403.6 and 40 CFR Parts 405 through
471; and

2.  Any other Industrial User that discharges an average of
25,000 gallons per day or more of process wastewater to the
POTW (excluding sanitary, noncontact cooling and boiler
blowdown wastewater); contributes a process wastestream
which makes up 5 percent or more of the average dry weather
hydraulic or organic capacity of the POTW treatment plant; or
designated as such by the Control Authority on the basis that the
Industrial User has a reasonable potential for adversely affecting
the POTW's operation or for violating any Pretreatment
Standard or requirement.

(b)  The Control Authority may determine that an Industrial
User subject to Categorical Pretreatment Standards under 40
CFR 403.6 and 40 CFR chapter I, subchapter N is a Non-

Significant Categorical Industrial User rather than a Significant
Industrial User on a finding that the Industrial User never
discharges more than 100 gallons per day (gpd) of total
categorical wastewater (excluding sanitary, non-contact cooling
and boiler blowdown wastewater, unless specifically included
in the Pretreatment Standard) and the following conditions are
met:

1.  The Industrial User, prior to the Control Authority's
finding, has consistently complied with all applicable
Categorical Pretreatment Standards and Requirements;

2.  The Industrial User annually submits the certification
statement required in R317-8-8.11(14) together with any
additional information necessary to support the certification
statement; and

3.  The Industrial User never discharges any untreated
concentrated wastewater.

(c)  Upon a finding that an Industrial User meeting the
criteria in R317-8-8.2(15)(a)2. of this section has no reasonable
potential for adversely affecting the POTW's operation or for
violating any Pretreatment Standards or requirement, the
Control Authority may at any time, on its own initiative or in
response to a petition received from an Industrial User or
POTW, and in accordance with R317-8-8.8(6)(b)12. , determine
that such Industrial User is not a Significant Industrial User.

(16)  "Submission" means
(a)  a request by a POTW for approval of a pretreatment

program to the Director or
(b)  a request by a POTW for authority to revise the

discharge limits in Categorical Pretreatment Standards to reflect
POTW pollutant removals.

8.3  PROVISIONS APPLICABLE TO DEFINITIONS.
The following provisions are applicable to the definition of
"New Source" provided that:

(1)  The building, structure, facility or installation is
constructed at a site at which no other source is located, or

(2)  The building, structure, facility or installation totally
replaces the process or production equipment that causes the
discharge of pollutants at an existing source, or

(3)  The production or wastewater generating process of the
building, structure, facility or installation are substantially
independent of an existing source at the same site.  In
determining whether these are substantially independent, factors
such as the extent to which the new facility is integrated with
the existing plant, and the extent to which the new facility is
engaged in the same general type of activity as the existing
source should be considered.

(4)  Construction on a site at which an existing source is
located results in a modification rather than a new source if the
construction does not create a new building, structure, facility
or installation meeting the criteria of R317-8-8.3(2) or (3) but
otherwise alters, replaces, or adds to existing process or
production equipment.

(5)  construction of a new source as defined has
commenced if the owner or operator has:

(a)  Begun, or caused to begin as part of a continuous on-
site construction program:

1.  Any placement, assembly, or installation of facilities or
equipment: or

2.  Significant site preparation work including clearing,
excavation, or removal of existing buildings, structures, or
facilities which is necessary for the placement, assembly or
installation of new source facilities or equipment: or

3.  Entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended to be
used in its operation within a reasonable time.  Options to
purchase or contracts which can be terminated or modified
without substantial loss, and contracts for feasibility,
engineering, and design studies do not constitute a contractual
obligation.
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8.4  LOCAL LAW.  Nothing in this rule is intended to
affect any pretreatment requirements, including any standards or
prohibitions established by local law as long as the local
requirements are not less stringent than any set forth in national
pretreatment standards, or any other requirements or
prohibitions established by the Director.

8.5  NATIONAL PRETREATMENT STANDARDS:
Prohibited Discharges

(1)  General Prohibitions.  Pollutants introduced into
POTWs by a non-domestic source shall not pass through the
POTW or interfere with the operation or performance of the
works.  These general prohibitions and the specific prohibitions
in R317-8-8.5(3) apply to all non-domestic sources introducing
pollutants into a POTW whether or not the source is subject to
other National Pretreatment Standards or any national, State or
local pretreatment requirements.

(2)  Affirmative Defenses.  A User shall have an affirmative
defense in any action brought against it alleging a violation of
the general prohibitions established in R317-8-8.5(1) and the
specific prohibitions in R317-8-8.5(3)(c),(d),(e), and (g) where
the User can demonstrate that:

(a)  It did not know or have reason to know that its
discharge, alone or in conjunction with a discharge or
discharges from other sources, would cause pass through or
interference; and

(b)1.  A local limit designed to prevent pass through and/or
interference, as the case may be, was developed in accordance
with R317-8-8.5(4) for each pollutant in the User's discharge
that caused pass through or interference, and the User was in
compliance with each such local limit directly prior to and
during the pass through or interference; or

2.  If a local limit designed to prevent pass through and/or
interference, as the case may be, has not been developed in
accordance with R317-8-8.5(4) for the pollutant(s) that caused
the pass through or interference, the User's discharge directly
prior to and during the pass through or interference did not
change substantially in nature or constituents from the User's
prior discharge activity when the POTW was regularly in
compliance with the POTW's UPDES permit requirements and,
in the case of interference, applicable requirements for sewage
sludge use or disposal.

(3)  Specific Prohibitions.  In addition, the following
pollutants shall not be introduced into a POTW:

(a)  Pollutants which create a fire or explosion hazard in the
POTW, including, but not limited to, wastestreams with a closed
cup flashpoint of less than 140 degrees Fahrenheit or 60 degrees
Centigrade using the test methods specified in R315-2-1.

(b)  Pollutants which will cause corrosive structural
damage to the POTW, but in no case discharges with pH lower
than 5.0, unless the works is specifically designed to
accommodate such discharges;

(c)  Solid or viscous pollutants in amounts which will cause
obstruction to the flow in the POTW resulting in interference;

(d)  Any pollutant, including oxygen demanding pollutants
(BOD, etc.) released in a discharge at a flow rate and/or
pollutant concentration which will cause interference with the
POTW:

(e)  Heat in amounts which will inhibit biological activity
in the POTW resulting in interference, but in no case heat in
such quantities that the temperature at the POTW treatment
plant exceeds 40 degrees C (104 degrees F) unless the Director,
upon request of the POTW, approves alternate temperature
limits.

(f)  Petroleum oil, nonbiodegradable cutting oil, or
products of mineral oil origin in amounts that will cause
interference or pass through;

(g)  Pollutants which result in the presence of toxic gases,
vapors, or fumes within the POTW in a quantity that may cause
acute worker health and safety problems; and

(h)  Any trucked or hauled pollutants, except at discharge
points designated by the POTW.

(4)  When specific limits must be developed by POTW.
(a)  POTWs developing POTW pretreatment programs

shall develop and enforce specific limits to implement the
prohibitions listed in R317-8-8.5(1) and R317-8-8.5(3).  Each
POTW with an approved pretreatment program shall continue
to develop these limits as necessary and effectively enforce such
limits;

(b)  All other POTWs shall, in cases where pollutants
contributed by User(s) result in interference or pass-through,
and such violation is likely to recur, develop and enforce
specific effluent limits for Industrial User(s), and all other users,
as appropriate, which, together with appropriate changes in the
POTW treatment plant's facilities or operation, are necessary to
ensure renewed and continued compliance with the POTW's
UPDES permit or sludge use or disposal practices;

(c)  Specific effluent limits shall not be developed and
enforced without individual notice to persons or groups who
have requested such notice and an opportunity to respond.

(5)  Local Limits.  Where specific prohibitions or limits on
pollutants or pollutant parameters are developed by a POTW in
accordance with R317-8-8.5(4), such limits shall be deemed
pretreatment standards for purposes of 19-5-108 of the Utah
Water Quality Act.

(6)  State enforcement actions.  If, within 30 days after
notice of an interference or pass through violation has been sent
by the Director to the POTW, and to persons or groups who
have requested such notice, the POTW fails to commence
appropriate enforcement action to correct the violation, the
Director may take appropriate enforcement action.

(7)  POTWs may develop Best Management Practices
(BMPs) to implement R317-8-8.5(4)(a) and (b). Such BMPs
shall be considered local limits and Pretreatment Standards for
the purposes of this part and section 307(d) of the CWA

8.6  NATIONAL PRETREATMENT STANDARDS:
Categorical Standards

40 CFR 403.6 is incorporated by reference as indicated in
R317-8-1.10(4)

(1)  In addition to the general prohibitions in R317-8-
8.5(1), all indirect dischargers shall comply with national
pretreatment standards in 40 CFR Chapter I, Subchapter N.
Compliance shall be required within the time specified in the
appropriate subpart of Subchapter N.

(2)  Industrial Users may request the Director to provide
written certification on whether an Industrial User falls within
a particular subcategory.  The Director will act upon that request
in accordance with the procedures in 40 CFR 403.6.

(3)  Limitations for Industrial Users will be imposed in
accordance with 40 CFR 403.6 (c) - (e).

8.7  REMOVAL CREDITS.  POTWs may revise pollutant
discharge limits specified in Categorical Pretreatment Standards
to reflect removal of pollutants by the POTW.  Revisions must
be made in accordance with the provisions of 40 CFR 403.7.

8.8  POTW PRETREATMENT PROGRAMS:
Development by POTW

(1)  POTW required to develop a pretreatment program.
Any POTW, or combination of POTWs operated by the same
authority, with a total design flow greater than 5 million gallons
per day (mgd) and receiving from Industrial Users pollutants
which pass through or interfere with the operation of the POTW
or are otherwise subject to pretreatment standards shall be
required to establish a POTW pretreatment program unless the
Director exercises the option to assume local responsibility as
provided for in R317-8-8.8(6)(b)13.  The Director may require
that a POTW with a design flow of 5 mgd or less develop a
POTW pretreatment program if it is found that the nature or
volume of the industrial influent, treatment process upsets,
violations of POTW effluent limitations, contamination of
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municipal sludge, or other circumstances so warrant in order to
prevent interference or pass through.

(2)  Deadline for Program Approval.  POTWs identified as
being required to develop a POTW pretreatment program under
R317-8-8.8(1) shall develop and submit such a program for
approval as soon as possible, but in no case later than one year
after written notification from the Director of such
identification.  The POTW pretreatment program shall meet the
criteria set forth in R317-8-8.8(6) and shall be administered by
the POTW to ensure compliance by Industrial Users with
applicable pretreatment standards and requirements.

(3)  Incorporation of Approved Programs in Permits.  A
POTW may develop an approvable POTW pretreatment
program any time before the time limit set forth in R317-8-
8.8(2).  The POTW's UPDES permit will be modified under
R317-8-5.6(3)(g) to incorporate the approved program
conditions as enforceable conditions of the permit.

(4)  Incorporation of Compliance Schedules in Permits.  If
the POTW does not have an approved pretreatment program at
the time the POTWs existing permit is reissued or modified, the
reissued or modified permit will contain the shortest reasonable
compliance schedule, not to exceed three years, for the approval
of the legal authority, procedures and funding required by
paragraph (6) of this subsection.

(5)  Cause for Reissuance or Modification of Permits.  The
Director may modify or revoke and reissue a POTW's permit in
order to:

(a)  Put the POTW on a compliance schedule for the
development of a POTW pretreatment program where the
addition of pollutants into a POTW by an Industrial User or
combination of Industrial Users presents a substantial hazard to
the functioning of the treatment works, quality of the receiving
waters, human health, or the environment;

(b)  Coordinate the issuance of a CWA Section 201
construction grant with the incorporation into a permit of a
compliance schedule for POTW pretreatment program;

(c)  Incorporate an approved POTW pretreatment program
in the POTW permit;

(d)  Incorporate a compliance schedule for the development
of a POTW pretreatment program in the POTW permit.

(e)  Incorporate a modification of the permit approved
under R317-8-5.6; or

(f)  Incorporate the removal credits established under
R317-8-8.7.

(6)  Pretreatment Program Requirements:  Development
and Implementation by POTW.  A POTW pretreatment program
must be based on the following legal authority and include the
following procedures.  These authorities and procedures shall at
all times be fully and effectively exercised and implemented.

(a)  Legal authority.  The POTW shall operate pursuant to
legal authority enforceable in Federal, State or local courts
which authorizes or enables the POTW to apply and to enforce
the requirements of this section.  The authority may be
contained in a statute, ordinance, or series of contracts or joint
powers agreements which the POTW is authorized to enact,
enter into or implement, and which are authorized by State law.
At a minimum, this legal authority shall enable the POTW to:

1.  Deny or condition new or increased contributions of
pollutants, or changes in the nature of pollutants, to the POTW
by Industrial Users where such contributions do not meet
applicable pretreatment standards and requirements or where
such contributions would cause the POTW to violate its UPDES
permit;

2.  Require compliance with applicable pretreatment
standards and requirements by Industrial Users;

3.  Control, through permit, order or similar means, the
contribution to the POTW by each Industrial User to ensure
compliance with applicable pretreatment standards and
requirements.  In the case of Industrial Users identified as

significant under R317-8-8.2(15), this control shall be achieved
through permits or equivalent individual control mechanisms
issued to each such User.  Such control mechanisms must be
enforceable and contain, at a minimum, the following
conditions:

a.  At the discretion of the POTW:
i.  This control may include use of general control

mechanisms if the following conditions are met.  All of the
facilities to be covered must:

A.  Involve the same or substantially similar types of
operations;

B.  Discharge the same types of wastes;
C.  Require the same effluent limitations;
D.  Require the same or similar monitoring; and
E.  In the opinion of the POTW, are more appropriately

controlled under a general control mechanism than under
individual control mechanisms.

ii.  To be covered by the general control mechanism, the
Significant Industrial User must file a written request for
coverage that identifies its contact information, production
processes, the types of wastes generated, the location for
monitoring all wastes covered by the general control
mechanism, any requests in accordance with R317-8-8.11(4)(b)
for a monitoring waiver for a pollutant neither present nor
expected to be present in the discharge, and any other
information the POTW deems appropriate.  A monitoring
waiver for a pollutant neither present nor expected to be present
in the discharge is not effective in the general control
mechanism until after the POTW has provided written notice to
the Significant Industrial User that such a waiver request has
been granted in accordance with R317-8-8.11(4)(b).  The
POTW must retain a copy of the general control mechanism,
documentation to support the POTW's determination that a
specific Significant Industrial User meets the criteria in R317-8-
8.8(6)(a)3.a.i.A. through E., and a copy of the User's written
request for coverage for 3 years after the expiration of the
general control mechanism.  A POTW may not control a
Significant Industrial User through a general control mechanism
where the facility is subject to production-based Categorical
Pretreatment Standards or Categorical Pretreatment Standards
expressed as mass of pollutant discharged per day or for
Industrial Users whose limits are based on the combined
wastestream formula or Net/Gross calculations (40 CFR
403.6(e) and 40 CFR 403.15).

b.  Both individual and general control mechanisms must
be enforceable and contain, at a minimum, the following
conditions:

i.  Statement of duration (in no case more than five years);
ii.  Statement of non-transferability without, at a minimum,

prior notification to the POTW and provision of a copy of the
existing control mechanism to the new owner or operator;

iii.  Effluent limits, including Best Management Practices,
based on applicable general pretreatment standards, Categorical
Pretreatment Standards, local limits and State and local law;

iv.  Self-monitoring, sampling, reporting, notification and
record keeping requirements, including identification of the
pollutants to be monitored (including the process for seeking a
waiver for a pollutant neither present nor expected to be present
in the discharge in accordance with R317-8-8.11(4)(b), or a
specific waived pollutant in the case of an individual control
mechanism), sampling location, sampling frequency, and sample
type, based on the applicable general pretreatment standards,
Categorical Pretreatment Standards, local limits, and State and
local law;

v.  Statement of applicable civil and criminal penalties for
violation of pretreatment standards and requirements, and any
applicable compliance schedule.  Such schedules may not
extend the compliance date beyond applicable federal deadlines;
and
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vi.  Requirements to control Slug Discharges, if determined
by the POTW to be necessary.

4.  Require the development of a compliance schedule by
each Industrial User for the installation of technology required
to meet applicable pretreatment standards and requirements;
including but not limited to the reports required in R317-8-8.11
of this section;

5.  Require the submission of all notices and self-
monitoring reports from Industrial Users as are necessary to
assess and assure compliance by Industrial Users with
pretreatment standards and requirements;

6.  Carry out all inspection, surveillance and monitoring
procedures necessary to determine, independent of information
supplied by Industrial Users, compliance or noncompliance with
applicable pretreatment standards and requirements by Industrial
Users.  Representatives of the POTW shall be authorized to
enter any premises of any Industrial User in which a discharge
source or treatment system is located or in which records are
required to be kept under R317-8-8.11 of this section to assure
compliance with pretreatment standards.  Such authority shall be
at least as extensive as the authority provided under Section 19-
5-106(4) of the Utah Water Quality Act.

7.  Obtain remedies for noncompliance by any Industrial
User with any pretreatment standard and requirement.  A POTW
shall be able to seek injunctive relief for noncompliance and
shall have authority to seek or assess civil or criminal penalties
in at least the amount of $1,000 a day for each violation of
pretreatment standards and requirements by Industrial Users.
POTWs whose approved pretreatment programs require
modification to conform to the requirements of this paragraph
shall submit a request for approval of a program modification in
accordance with Section R317-8-8.16 by November 16, 1989.

8.  Pretreatment requirements enforced through the
remedies set forth in R317-8-8.8(6)(a)7. shall include, but not
be limited to, the duty to allow or carry out inspection entry or
monitoring activities; any rules, regulations or orders issued by
the POTW; any requirements set forth in individual control
mechanisms issued by the POTW; or any reporting requirements
imposed by the POTW or R317-8-8.  The POTW shall have
authority and procedures (after informal notice to the
discharger) immediately and effectively to halt or prevent any
discharge of pollutants to the POTW which reasonably appears
to present an imminent danger to the health or welfare of
persons.  The POTW shall also have authority and procedures
(which shall include notice to the affected Industrial User and
opportunity to respond) to halt or prevent any discharge to the
POTW which presents or may present a danger to the
environment or which threatens to interfere with the operation
of the POTW.  The Director shall have authority to seek judicial
relief for noncompliance by Industrial Users when the POTW
has acted to seek such relief but has sought a penalty which the
Director finds to be insufficient.  The procedures for notice to
dischargers where the POTW is seeking ex parte temporary
judicial injunctive relief will be governed by applicable State or
Federal law and not by this provision, and will comply with the
confidentiality requirements set forth in R317-8-3.3.

(b)  Procedures.  The POTW shall develop and implement
procedures to ensure compliance with the requirements of a
pretreatment program.  At a minimum, these procedures shall
enable the POTW to:

1.  Identify and locate all possible Industrial Users which
might be subject to the POTW pretreatment program.  Any
compilation, index or inventory of Industrial Users made under
this paragraph shall be made available to the Director upon
request;

2.  Identify the character and volume of pollutants
contributed to the POTW by the Industrial User identified under
R317-8-8.8(6)(b)1.  This information shall be made available to
the Director upon request;

3.  Notify Industrial Users identified under R317-8-
8.8(6)(b)1. of applicable pretreatment standards and any other
applicable requirements.  Within 30 days of approval of a list of
significant industrial users, notify each Significant Industrial
User of its status as such and of all requirements applicable to
it as a result of such status.

4.  Receive and analyze self-monitoring reports and other
notices submitted by Industrial Users in accordance with the
requirements of R317-8-8.11.

5.  Randomly sample and analyze the effluent from
Industrial Users and conduct surveillance and inspection
activities in order to identify, independent of information
supplied by Industrial Users, occasional and continuing
noncompliance with pretreatment standards.  Inspect and sample
the effluent from each Significant Industrial User at least once
a year except as otherwise specified below:

a.  Where the POTW has authorized the Industrial User
subject to a Categorical Pretreatment Standard to forego
sampling of a pollutant regulated by a Categorical Pretreatment
Standard in accordance with R317-8-8.11(4)(c), the POTW
must sample for the waived pollutant(s) at least once during the
term of the Categorical Industrial User's control mechanism.  In
the event that the POTW subsequently determines that a waived
pollutant is present or is expected to be present in the Industrial
User's wastewater based on changes that occur in the User's
operations, the POTW must immediately begin at least annual
effluent monitoring of the User's Discharge and inspection.

b.  Where the POTW has determined that an Industrial
User meets the criteria for classification as a Non-Significant
Categorical Industrial User, the POTW must evaluate, at least
once per year, whether an Industrial User continues to meet the
criteria in R317-8-8.2(15)(b),

c.  In the case of Industrial Users subject to reduced
reporting requirements under R317-8-8.11(4)(c), the POTW
must randomly sample and analyze the effluent from Industrial
Users and conduct inspections at least once every two years.  If
the Industrial User no longer meets the conditions for reduced
reporting in R317-8-8.11(4)(c), the POTW must immediately
begin sampling and inspecting the Industrial User at least once
a year.

6.  Evaluate, at least once every two years, whether each
such Significant Industrial User needs a plan to control slug
discharges.  For purposes of this subsection, a slug discharge is
any discharge of a non-routine, episodic nature, including but
not limited to an accidental spill or a non-customary batch
discharge, which has a reasonable potential to cause interference
or pass through, or in any other way violate the POTW's
regulations, local limits or Permit conditions.  The results of
such activities shall be available to the Director upon request.
Significant Industrial Users are required to notify the POTW
immediately of any changes at its facility affecting potential for
a slug discharge. Significant Industrial Users must be evaluated
within one year of being designated a Significant Industrial
User.  If the POTW decides that a slug control plan is needed,
the plan shall contain, at a minimum, the following elements:

a.  Description of discharge practices, including non-
routine batch discharges;

b.  Description of stored chemicals;
c.  Procedures for immediately notifying the POTW of slug

discharges, including any discharge that would violate a
prohibition under R317-8-8.5 with procedures for follow-up
written notification within five days;

d.  If necessary, procedures to prevent adverse impact from
accidental spills, including inspection and maintenance of
storage areas, handling and transfer of materials, loading and
unloading operations, control of plant site run-off, worker
training, building of containment structures or equipment,
measures for containing toxic organic pollutants (including
solvents), and/or measures and equipment for emergency
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response.  The results of these activities shall be made available
to the Director upon request;

7.  Investigate instances of noncompliance with
pretreatment standards and requirements, as indicated in the
reports and notices required by R317-8-8.11, or indicated by
analysis, inspection, and surveillance activities.  Sample taking
and analysis and the collection of other information shall be
performed with sufficient care to produce evidence admissible
in enforcement proceedings or in judicial actions;

8.  Comply with all applicable public participation
requirements of State law and rules.  These procedures shall
include provision for at least annually providing public
notification, in the largest daily newspaper published in the
municipality in which the POTW is located, of Industrial Users
which, at anytime during the previous 12 months, were in
significant noncompliance with applicable pretreatment
requirements.  For the purposes of this provision, an Industrial
User is in significant noncompliance if its violation meets one
or more of the following criteria:

a.  Chronic violations of wastewater discharge limits,
defined here as those in which sixty-six percent or more of all of
the measurements taken during a six month period exceed (by
any magnitude) a numeric Pretreatment Standard or
Requirement including instantaneous limits, for the same
pollutant parameter;

b.  Technical Review Criteria (TRC) violations, defined
here as those in which thirty-three percent or more of all of the
measurements for each pollutant parameter taken during a six-
month period equal or exceed the product of the numeric
Pretreatment Standard or Requirement including instantaneous
limit multiplied by the applicable TRC.  TRC = 1.4 for BOD,
TSS, fats, oil and grease, and 1.2 for all other pollutants except
pH;

c.  Any other violation of a pretreatment effluent limit
(daily maximum or longer-term average) that the Control
Authority determines has caused, alone or in combination with
other discharges, interference or pass through (including
endangering the health of POTW personnel or the general
public);

d.  Any discharge of a pollutant that has caused imminent
endangerment to human health, welfare or to the environment or
has resulted in the POTW's exercise of its emergency authority
under R317-8-8.8(6)(a)8. to halt or prevent such a discharge:

e.  Failure to meet, within 90 days after the schedule date,
a compliance schedule milestone contained in a local control
mechanism or enforcement order for starting construction,
completing construction, or attaining final compliance:

f.  Failure to provide within 45 days after the due date,
required reports such as baseline monitoring reports, 90-day
compliance reports, periodic self-monitoring reports, and reports
on compliance with compliance schedules;

g.  Failure to accurately report noncompliance; and
h.  Any other violation or group of violations, which may

include a violation of Best Management Practices, which the
Control Authority determines will adversely affect the operation
or implementation of the local pretreatment program.

9.  Funding.  The POTW shall have sufficient resources
and qualified personnel to carry out all required authorities and
procedures.  In some limited circumstances, funding and
personnel may be delayed by the Director when the POTW has
adequate legal authority and procedures to carry out the
pretreatment program requirements and a limited aspect of the
program does not need to be implemented immediately.

10.  Local Limits.  The POTW shall develop local limits as
required in section R317-8-8.5(4)(a) or demonstrate that they
are not necessary.

11.  Enforcement Response Plan.  The POTW shall
develop and implement an enforcement response plan.  This
plan shall contain detailed procedures indicating how the POTW

will investigate and respond to instances of industrial user
noncompliance.  The plan shall, at a minimum;

a.  Describe how the POTW will investigate instances of
noncompliance;

b.  Describe the types of escalating enforcement responses
the POTW will take in response to all anticipated types of
industrial user violations and the time periods within which
responses will take place;

c.  Identify (by title) the official(s) responsible for each
type of response;

d.  Adequately reflect the POTW's primary responsibility
to enforce all applicable pretreatment requirements and
standards, as detailed in R317-8-8.8(6)(a) and (b).

12.  List of Industrial Users.  The POTW shall prepare a
list of its Industrial Users meeting the criteria of R317-8-
8.2(15)(a).  The list shall identify the criteria in R317-8-
8.2(15)(a) applicable to each Industrial User and, for Industrial
Users meeting the criteria in R317-8-8.2(15)(a), shall also
indicate whether the POTW has made a determination pursuant
to R317-8-8.2(15)(b) that such Industrial User should not be
considered a Significant Industrial User.  This list and any
subsequent modifications thereto, shall be submitted to the
Director as a nonsubstantial program modification.
Discretionary designations or de-designations by the Control
Authority shall be deemed to be approved by the Director 90
days after submission of the list or modifications thereto, unless
the Director determines that a modification is in fact a
substantial modification.

13.  State Program in Lieu of POTW Program.
Notwithstanding the provision of R317-8-8.8(1), the State may
assume responsibility for implementing the POTW pretreatment
program requirements set forth in R317-8-8.8(6) in lieu of
requiring the POTW to develop a pretreatment program.
However, this does not preclude POTW's from independently
developing pretreatment programs.

(7)  A POTW that chooses to receive electronic documents
must satisfy the requirements of 40 CFR Part 3 - (Electronic
reporting).

8.9  POTW PRETREATMENT PROGRAMS AND/OR
AUTHORIZATION TO REVISE PRETREATMENT
STANDARDS: SUBMISSION FOR APPROVAL

(1)  Who Approves the Program.  A POTW requesting
approval of a POTW pretreatment program shall develop a
program description which includes the information set forth in
R317-8-8.9(2)(a),(b),(c) and (d).  This description shall be
submitted to the Director, who will make a determination on the
request for program approval in accordance with the procedure
described in R317-8-8.10.

(2)  Contents of POTW Program Submission.
(a)  The program submission shall contain a statement from

the city attorney or a city official acting in comparable capacity
or the attorney for those POTWs which have independent legal
counsel, that the POTW has authority adequate to carry out the
programs described in R317-8-8.8.  This statement shall:

1.  Identify the provision of the legal authority under R317-
8-8.8(6)(a) which provides the basis for each procedure under
R317-8-8.8(6)(b);

2.  Identify the manner in which the POTW will implement
the program requirements set forth in R317-8-8.8 including the
means by which pretreatment standards will be applied to
individual Industrial Users (e.g., by order, permit, ordinance,
etc.); and

3.  Identify how the POTW intends to ensure compliance
with pretreatment standards and requirements, and to enforce
them in the event of noncompliance by Industrial Users.

(b)  The program submission shall contain a copy of any
statutes, ordinances, regulations, agreements, or other
authorities relied upon by the POTW for its administration of
the program.  This submission shall include a statement
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reflecting the endorsement or approval of the local boards or
bodies responsible for supervising and/or funding the POTW
pretreatment program if approved.

(c)  The program submission shall contain a brief
description, including organization charts, of the POTW
organization which will administer the pretreatment program.
If more than one agency is responsible for administration of the
program the responsible agencies should be identified, their
respective responsibilities delineated and their procedures for
coordination set forth.

(d)  The program submission shall contain a description of
the funding levels and full and part time manpower available to
implement the program.

(3)  Conditional POTW Program Approval.  The POTW
may request conditional approval of the pretreatment program
pending the acquisition of funding and personnel for certain
elements of the program.  The request for conditional approval
shall meet the requirements of R317-8-8.9(2) of this subsection
except that the requirements of this section may be relaxed if the
submission demonstrates that:

(a)  A limited aspect of the program does not need to be
implemented immediately;

(b)  The POTW had adequate legal authority and
procedures to carry out those aspects of the program which will
not be implemented immediately; and

(c)  Funding and personnel for the program aspects to be
implemented at a later date will be available when needed.  The
POTW shall describe in the submission the mechanism by
which this funding will be acquired.  Upon receipt of a request
for conditional approval, the Director will establish a fixed date
for the acquisition of the needed funding and personnel.  If
funding is not acquired by this date the conditional approval of
the POTW pretreatment program and any removal allowances
granted to the POTW may be modified or withdrawn.

(4)  Content of Removal Credit Submission.  The request
for authority to revise Categorical Pretreatment Standards shall
contain the information required in 40  CFR 403.7(d).

(5)  Approval Authority Action.  A POTW requesting
POTW pretreatment program approval shall submit to the
Director three copies of the submission described in R317-8-
8.9(2), and if appropriate R317-8-8.9(4).  Within 60 days after
receiving a submission, the Director shall make a preliminary
determination of whether the submission meets the requirements
of this section.  Upon a preliminary determination that the
submission meets the requirements of this section, the Director
will:

(a)  Notify the POTW that the submission has been
received and is under review; and

(b)  Commence the public notice and evaluation activities
set forth in R317-8-8.10.

(6)  Notification Where Submission is Defective. If, after
review of the submission as provided for in paragraph (5) above,
the Director determines that the submission does not comply
with the requirements of R317-8-8.9(2), (3) and, if appropriate,
(4), the Director will provide notice in writing to the applying
POTW and each person who has requested individual notice.
This notification will identify any defects in the submission and
advise the POTW and each person who has requested individual
notice of the means by which the POTW can comply with the
applicable requirements of R317-8-8.9(2), (3) and, if
appropriate, (4).

(7)  Consistency With Water Quality Management Plans.
(a)  In order to be approved, the POTW pretreatment

program shall be consistent with any approved water quality
management plan, when the plan includes management agency
designations and addresses pretreatment in a manner consistent
with R317-8-8.  In order to assure such consistency, the Director
will solicit the review and comment of the appropriate water
quality planning agency during the public comment period

provided for in R317-8-8.10(2)(a)2. prior to approval or
disapproval of the program.

(b)  Where no plan has been approved or when a plan has
been approved but lacks management agency designations
and/or does not address pretreatment in a manner consistent
with this section, the Director will solicit the review and
comment of the appropriate 208 planning agency.

8.10  APPROVAL PROCEDURES FOR POTW
PRETREATMENT PROGRAMS AND POTW GRANTING
OF REMOVAL CREDITS.  The following procedure will be
adopted in approving or denying requests for approval of
POTW pretreatment programs and applications for removal
credit authorization.

(1)  Deadline for Review of Submission.  The Director will
have 90 days from the date of public notice of a submission
complying with the requirements of R317-8-8.9(2), and where
removal credit authorization is sought with the requirements of
40 CFR 403.7(e) and R317-8-8.9(4) to review the submission.
The Director shall review the submission to determine
compliance with the requirements of R317-8-8.8(2) and (6), and
where removal credit is sought, with R317-8-8.7.  The Director
may have up to an additional 90 days to complete the evaluation
of the submission if the public comment period provided for in
R317-8-8.10(2)(a)2. is extended beyond thirty (30) days or if a
public hearing is held as provided for in R317-8-8.10(2)(b).  In
no event, however, will the time for evaluation of the
submission exceed a total of 180 days from the date of public
notice of a submission meeting the requirements of R317-8-
8.9(2) and, in the case of a removal credit application 403.7(e)
and R317-8-8.9(2).

(2)  Public Notice and Opportunity for Public Hearing.
Upon receipt of a submission the Director will commence his
review.  Within 20 days after making a determination that a
submission meets the requirements of R317-8-8.9(2), and when
a removal credit authorization is sought under 40 CFR 403.7(d)
and R317-8-8.7 the Director will:

(a)  Issue a public notice of request for approval of the
submission:

1.  This public notice will be circulated in a manner
designed to inform interested and potentially interested persons
of the submission.  Procedures for the circulation of public
notice will include: mailing notices of the request for approval
of the submission to designated CWA section 208 planning
agencies, federal and state fish, shellfish, and wildlife resource
agencies (unless such agencies have asked not to be sent the
notices); and to any other person or group who has requested
individual notice, including those on appropriate mailing lists;
and publication of a notice of request for approval of the
submission in the largest daily newspaper within the jurisdiction
served by the POTW.

2.  The public notice will provide a period of not less than
30 days following the date of the public notice during which
time interested persons may submit their written views on the
submission;

3.  All written comments submitted during the 30-day
comment period will be retained by the Director and considered
in the decision on whether or not to approve the submission.
The period for comment may be extended at the discretion of
the Director.

(b)  The Director will also provide an opportunity for the
applicant, any affected State, any interested state or federal
agency, person or group of persons to request a public hearing
with respect to the submission.

1.  This request for public hearing shall be filed within the
thirty (30) day or extended comment period described in R317-
8-8.10(2)(a)2. of this subsection and will indicate the interest of
the person filing such a request and the reasons why a hearing
is warranted.

2.  The Director will hold a public hearing if the POTW so
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requests.  In addition, a hearing will be held if there is a
significant public interest in issues relating to whether or not the
submission should be approved.  Instances of doubt will be
resolved in favor of holding the hearing.

3.  Public notice of a public hearing to consider a
submission and sufficient to inform interested parties of the
nature of the hearing and right to participate will be published
in the same newspaper as the notice of the original request.  In
addition, notice of the hearing will be sent to those persons
requesting individual notice.

(3) Director Decision.  At the end of the thirty (30) day or
extended comment period and within the ninety (90) day or
extended period provided for in R317-8-8.10(1) of this section,
the Director will approve or deny the submission based upon the
evaluation in R317-8-8.10(1) and taking into consideration
comments submitted during the comment period and the record
of the public hearing, the Director will so notify the POTW and
each person who has requested individual notice.  If the
Approval Authority makes a determination to deny the request,
the Approval Authority shall so notify the POTW and each
person who has requested individual notice.  This notification
will include suggested modification and the Director may allow
the requestor additional time to bring the submission into
compliance with applicable requirements.

(4)  EPA Objection to Director's Decision.  No POTW
pretreatment program or authorization to grant removal
allowances will be approved by the Director if following the
thirty (30)-day or extended evaluation period provided for in
R317-8-8.10(2)(a)2. and any public hearing held pursuant to
this section, the Regional Administrator sets forth in writing
objections to the approval of such submission and the reasons
for such objections.  A copy of the Regional Administrator's
objections will be provided to the applicant and to each person
who has requested individual notice.  The Regional
Administrator shall provide an opportunity for written
comments and many convene a public hearing on his or her
objections.  Unless retracted, the Regional Administrator's
objections shall constitute a final ruling to deny approval of a
POTW pretreatment program or authorization to grant removal
allowances 90 days after the date the objections are issued.

(5)  Notice of Decision.  The Director will notify those
persons who submitted comments and participated in the public
hearing, if held, of the approval or disapproval of the
submission.  In addition, the Director will cause to be published
a notice of approval or disapproval in the same newspapers as
the original notice of request was published.  The Director will
identify any authorization to modify Categorical Pretreatment
Standards which the POTW may make for removal of pollutants
subject to the pretreatment standards.

(6)  Public Access to Submission.  The Director will ensure
that the submission and any comments on the submission are
available to the public for inspection and copying.

8.11  REPORTING REQUIREMENTS FOR POTWS
AND INDUSTRIAL USERS

(1)  Reporting Requirement for Industrial Users Upon
Effective Date of Categorical Pretreatment Standards Baseline
Report. Within 180 days after the effective date of a Categorical
Pretreatment Standards or 180 days after the final administrative
decision made upon a category determination submission under
R317-8-8.6, whichever is later, existing Industrial Users subject
to such Categorical Pretreatment Standards and currently
discharging to or scheduled to discharge to a POTW shall be
required to submit to the Control Authority a report which
contains the information listed in paragraphs (a) through (g) of
this Section.  Where reports containing this information have
already been submitted to the Director, the Industrial User will
not be required to submit this information again.  At least 90
days prior to commencement of discharge, new sources and
sources that become Industrial Users subsequent to

promulgation of an applicable Categorical Standards, shall be
required to submit to the Control Authority a report which
contains the information listed in R317-8-8.11(1)(a)through (e).
New sources shall also be required to include in this report
information on the method of pretreatment the source intends to
use to meet applicable pretreatment standards. New Sources
shall give estimates of the information requested in R317-8-
8.11(1)(d) and (e).

(a)  Identifying Information.  The User shall submit the
name and address of the facility, including the name of the
operator and owners.

(b)  Permits.  The User shall submit a list of any
environmental control permits held by or for the facility.

(c)  Description of Operations.  The User shall submit a
brief description of the nature, average rate of production and
Standard Industrial Classification of the operation carried out by
the Industrial User.  This description should include a schematic
process diagram which indicates points of discharge to the
POTW from the regulated process.

(d)  Flow measurement.  The User shall submit information
showing the measured average daily and maximum daily flow,
in gallons per day, to the POTW from each of the following:
regulated process streams and other streams as necessary to
allow use of the combined wastestream formula (see Section 40
CFR 403.6(e)).  The Control Authority may allow for verifiable
estimates of these flows where justified by cost or feasibility
considerations.

(e)  Measurement of pollutants.
1.  The User shall identify the pretreatment standards

applicable to each regulated process.
2.  The User shall submit the results of sampling and

analysis identifying the nature and concentration, or mass, of
regulated pollutants in the discharge from each regulated
process when required by the standard or the Control Authority.
Both daily maximum and average concentration or mass, where
required shall be reported.  The sample shall be representative
of daily operations.  In cases where the Standard requires
compliance with a Best Management Practice or pollution
prevention alternative, the User shall submit documentation as
required by the Control Authority or the applicable standards to
determine compliance with the Standard;

3.  The User shall take a minimum of one representative
sample to compile that data necessary to comply with the
requirements of R317-8-8.11.

4.  Samples shall be taken immediately downstream from
pretreatment facilities if such exist or immediately downstream
from the regulated process if no pretreatment exists.  If other
wastewaters are mixed with the regulated wastewater prior to
pretreatment the User should measure the flows and
concentrations necessary to allow use of the combined
wastestream formula in order to evaluate compliance with the
pretreatment standards.  When an alternate concentration or
mass limit has been calculated in accordance with the combined
wastestream formula this adjusted limit along with supporting
data shall be submitted to the Control Authority.

5.  Sampling and analysis shall be performed in accordance
with the techniques prescribed in 40 CFR 136 and amendments
thereto.  When 40 CFR 136 does not contain sampling or
analytical techniques for the pollutant in question, or when the
Administrator determines that the 40 CFR 136 sampling and
analytical techniques are inappropriate for the pollutant in
question, sampling and analysis shall be performed by using
validated analytical methods or any other applicable sampling
and analytical procedures, including procedures suggested by
the POTW or other parties, approved by the Administrator.

6.  The Control Authority may allow the submission of a
baseline report which utilizes only historical data so long as the
data provides information sufficient to determine the need for
industrial pretreatment measures.
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7.  The baseline report shall indicate the time, date and
place of sampling, and methods of analysis, and shall certify that
such sampling and analysis is representative of normal work
cycles and expected pollutant discharges to the POTW.

(f)  Certification.  The User shall submit a statement,
reviewed by an authorized representative of the Industrial User
and certified by a qualified professional, indicating whether
pretreatment standards are being met on a consistent basis and,
if not, whether additional operation and maintenance and/or
additional pretreatment is required for the Industrial User to
meet the pretreatment standards and requirements.

(g)  Compliance Schedule.  If additional pretreatment
and/or operation and maintenance are required to meet the
pretreatment standards, the Industrial User shall submit the
shortest schedule by which the Industrial User will provide such
additional pretreatment and/or operation and maintenance.  The
completion date in this schedule shall not be later than the
compliance date established for the applicable pretreatment
standard.

1.  When the Industrial User's Categorical Pretreatment
Standards has been modified by a removal allowance under
R317-8-8.7, the combined wastestream formula under R317-8-
8.6,or by a fundamentally different factors variance under R317-
8-8.15 at the time the User submits the report required by R317-
8-8.11(1), the information required by R317-8-8.11(1)(f) and (g)
shall pertain to the modified limits.

2.  If the Categorical Pretreatment Standards is modified by
a removal allowance under R317-8-8.7, the combined
wastestream formula under R317-8-8.6, or by a fundamentally
different factors variance under 40 CFR 403.13 after the User
submits the report required by R317-8-8.11(1), any necessary
amendments to the information requested by R317-8-8.11(1)(f)
and (g) shall be submitted by the User to the Control Authority
within 60 days after the modified limit is approved.

(2)  Compliance Schedule for Meeting Categorical
Pretreatment Standards.  The following conditions shall apply
to the schedule required by R317-8-8.11(1)(g):

(a)  The schedule shall contain increments of progress in
the form of dates for the commencement and completion of
major events leading to the construction and operation of
additional pretreatment required for the Industrial User to meet
the applicable Categorical Pretreatment Standards e.g., hiring an
engineer, completing preliminary plans, completing final plans,
executing contract for major components, commencing
construction, completing construction, etc.);

(b)  No increment referred to in paragraph (a) of above
shall exceed 9 months;

(c)  Not later than 14 days following each date in the
schedule and the final date for compliance, the Industrial User
shall submit a progress report to the Control Authority
including, at a minimum, whether or not it complied with the
increment of progress to be met on that date and, if not, the date
on which it expects to comply with this increment of progress,
the reason for delay, and the steps being taken by the Industrial
User to return the construction to the schedule established.  In
no event shall more than 9 months elapse between such progress
reports to the Control Authority;

(3)  Report on Compliance with Categorical Pretreatment
Standard Deadline. Within 90 days following the date for final
compliance with applicable Categorical Pretreatment Standards
or in the case of a new source following commencement of the
introduction of wastewater into the POTW, any Industrial User
subject to pretreatment standards and requirements shall submit
to the Control Authority a report containing the information
described in R317-8-8.11(1)(d), e), and (f).  For Industrial Users
subject to equivalent mass or concentration limits established by
the Control Authority in accordance with the procedures in
R317-8-8.6 this report shall contain a reasonable measure of the
User's long term production rate.  For all other Industrial Users

subject to Categorical Pretreatment Standards expressed in
terms of allowable pollutant discharge per unit of production (or
other measure of operation), this report shall include the User's
actual production during the appropriate sampling period.

(4)  Periodic Reports on Continued Compliance.
(a)  Any Industrial User subject to a Categorical

Pretreatment Standards (except a Non-Significant Categorical
User as defined in R317-8-8.2(15)(b) after the compliance date
of such pretreatment standard or, in the case of a new source,
after commencement of the discharge into the POTW, shall
submit to the Control Authority during the months of June and
December, unless required more frequently in the pretreatment
standard or by the Director, a report indicating the nature and
concentration of pollutants in the effluent which are limited by
such Categorical Pretreatment Standards.  In addition, this
report shall include a record of measured or estimated average
and maximum daily flows for the reporting period for the
discharge reported in R317-8-8.11(1)(d) of this section except
that the Control Authority may require more detailed reporting
of flows. In cases where the Pretreatment Standard requires
compliance with a Best Management Practice (or pollution
prevention alternative), the User shall submit documentation
required by the Control Authority or the Pretreatment Standard
necessary to determine the compliance status of the User.  At the
discretion of the Control Authority and in consideration of such
factors as local high or low flow rates, holidays, budget cycles,
etc., the Control Authority may agree to alter the months during
which the above reports are to be submitted.

(b)  The Control Authority may authorize the Industrial
User subject to a Categorical Pretreatment Standard to forego
sampling of a pollutant regulated by a Categorical Pretreatment
Standard if the Industrial User has demonstrated through
sampling and other technical factors that the pollutant is neither
present nor expected to be present in the Discharge, or is present
only at background levels from intake water and without any
increase in the pollutant due to activities of the Industrial User.
This authorization is subject to the following conditions:

1.  The Control Authority may authorize a waiver where a
pollutant is determined to be present solely due to sanitary
wastewater discharged from the facility provided that the
sanitary wastewater is not regulated by an applicable
Categorical Standard and other wise includes no process
wastewater.

2.  The monitoring waiver is valid only for the duration of
the effective period of the Permit or other equivalent individual
control mechanism, but in no case longer than 5 years. The User
must submit a new request for the waiver before the waiver can
be granted for each subsequent control mechanism.

3.  In making a demonstration that a pollutant is not
present, the Industrial User must provide data from at least one
sampling of the facility's process wastewater prior to any
treatment present at the facility that is representative of all
wastewater from all processes.

The request for a monitoring waiver must be signed in
accordance with paragraph (11) of this section and include the
certification statement in 40 CFR 403.6(a)(2)ii. Non-detectable
sample results may only be used as a demonstration that a
pollutant is not present if the EPA approved method from 40
CFR part 136 with the lowest minimum detection level for that
pollutant was used in the analysis.

4. Any grant of the monitoring waiver by the Control
Authority must be included as a condition in the User's Control
mechanism. The reasons supporting the waiver and any
information submitted by the User in its request for the waiver
must be maintained by the Control Authority for 3 years after
expiration of the waiver.

5.  Upon approval of the monitoring waiver and revision of
the User's control mechanism by the Control Authority, the
Industrial User must certify on each report with the statement
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below, that there has been no increase in the pollutant in its
wastestream due to activities of the Industrial User:

"Based on my inquiry of the person or persons directly
responsible for managing compliance with the Pretreatment
Standard for 40 CFR ........ (specify applicable National
Pretreatment Standard part(s)), I certify that, to the best of my
knowledge and belief, there has been no increase in the level of
.......(list pollutant(s)) in the wastewaters due to the activities at
the facility since filing of the last periodic report under R317-8-
8.11(4)(a)."

6.  In the event that a waived pollutant is found to be
present or is expected to be present based on changes that occur
in the User's operations, the User must immediately: Comply
with the monitoring requirements of paragraph (4)(a) of this
section or other more frequent monitoring requirements imposed
by the Control Authority; and notify the Control Authority.

7.  This provision does not supersede certification
processes and requirements established in Categorical
Pretreatment Standards, except as otherwise specified in the
Categorical Pretreatment Standard.

(c)  The Control Authority may reduce the requirement in
paragraph (4)(a) of this section to a requirement to report no less
frequently than once a year, unless required more frequently in
the Pretreatment Standard or by the Approval Authority, where
the Industrial User meets all of the following conditions:

1.  The Industrial User's total categorical wastewater flow
does not exceed any of the following:

a.  0.01 percent of the design dry weather hydraulic
capacity of the POTW, or 5,000 gallons per day, whichever is
smaller, as measured by a continuous effluent flow monitoring
device unless the Industrial User discharges in batches;

b.  0.01 percent of the design dry weather organic treatment
capacity of the POTW; and

c.  0.01 percent of the maximum allowable headworks
loading for any pollutant regulated by the applicable Categorical
Pretreatment Standard for which approved local limits were
developed by a POTW in accordance with R317-8-8.5(4) and
paragraph (3) of this section;

2.  The Industrial User has not been in significant
noncompliance, as defined in R317-8-8.8(6)(b)8. for any time
in the past two years;

3.  The Industrial User does not have daily flow rates,
production levels, or pollutant levels that vary so significantly
that decreasing the reporting requirement for this Industrial User
would result in data that are not representative of conditions
occurring during the reporting period pursuant to paragraph
(6)(c) of this section;

4.  The Industrial User must notify the Control Authority
immediately of any changes at its facility causing it to no longer
meet conditions of paragraph (4)(c)1. or 2. of this section. Upon
notification, the Industrial User must immediately begin
complying with the minimum reporting in paragraph (4)(a) of
this section; and

5.  The Control Authority must retain documentation to
support the Control Authority's determination that a specific
Industrial User qualifies for reduced reporting requirements
under paragraph (4)(c) of this section for a period of 3 years
after the expiration of the term of the control mechanism.

(d)  For Industrial Users subject to equivalent mass or
concentration limits established by the Control Authority in
accordance with the procedures in R317-8-8.6 the report
required by R317-8-8.11(4)(a) shall contain a reasonable
measure of the User's long term production rate.  For all other
Industrial Users subject to Categorical Pretreatment Standards
expressed only in terms of allowable pollutant discharge per unit
of production (or other measure of operation), the report
required by R317-8-11(4)(a) shall include the User's actual
average production rate for the reporting period.

(5)  Notice of Potential Problems Including Slug Loading.

All categorical and non-categorical Industrial Users shall notify
the POTW immediately of all discharges that could cause
problems to the POTW, including any slug loadings, as defined
in R317-8-8.5.

(6)  Monitoring and Analysis to Demonstrate Continued
Compliance.

(a)  Except in the case of Non-Significant Categorical User,
the reports required in R317-8-8.11(1), (3), (4) and (8) shall
contain the results of sampling and analysis of the discharge,
including the flow, the nature and concentration, or production
and mass where requested by the Control Authority, of
pollutants contained therein which are limited by the applicable
pretreatment standards.  This sampling and analysis may be
performed by the Control Authority in lieu of the Industrial
User.  Where the POTW performs the required sampling and
analysis in lieu of the Industrial User, the User will not be
required to submit the compliance certification.  In addition,
where the POTW itself collects all the information required for
the report, including flow data, the Industrial User will not be
required to submit the report.

(b)  If sampling performed by an Industrial User indicates
a violation, the User shall notify the Control Authority within 24
hours of becoming aware of the violation.  The User shall also
repeat the sampling and analysis and submit the results of the
repeat analysis to the Control Authority within 30 days after
becoming aware of the violation.  Where the Control Authority
has performed the sampling and analysis in lieu of the Industrial
User , the Control Authority must perform the repeat sampling
and analysis unless it notifies the User of the violation and
requires the User to perform the repeat analysis. Resampling is
not required if;

1.  The Control Authority performs sampling at the
Industrial User at a frequency of at least once per month, or

2.  The Control Authority performs sampling at the User
between the time when the initial sampling was conducted and
the time when the User or the Control Authority receives the
results of this sampling.

(c)  The reports required in this section shall be based upon
data obtained through appropriate sampling and analysis
performed during the period covered by the report, which data
is representative of conditions occurring during the reporting
period.  The Control Authority shall require that frequency of
monitoring necessary to assess and assure compliance by
Industrial Users with applicable Pretreatment Standards and
Requirements. Grab samples must be used for pH, cyanide, total
phenols, oil and grease, sulfide, and volatile organic
compounds.  For all other pollutants, 24-hour composite
samples must be obtained through flow-proportional composite
sampling techniques, unless time proportional composite
sampling or grab sampling is authorized by the Control
Authority.  Where time-proportional composite sampling or
grab sampling is authorized by the Control Authority, the
samples must be representative of the Discharge and the
decision to allow the alternative sampling must be documented
in the Industrial User file for that facility or facilities. Using
protocols (including appropriate preservation) specified in 40
CFR part 136 and appropriate EPA guidance, multiple grab
samples collected during a 24-hour period may be composited
prior to the analysis as follows: For cyanide, total phenols, and
sulfides the samples may be composited in the laboratory or in
the field; for volatile organics and oil and grease the samples
may be composited in the laboratory. Composite samples for
other parameters unaffected by the compositing procedures as
documented in approved EPA methodologies may be authorized
by the Control Authority, as appropriate.

(d)  For sampling required in support of baseline
monitoring and 90-day compliance reports, a minimum of four
grab samples must be used for pH, cyanide, total phenols, oil
and grease, sulfide, and volatile organics compounds for
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facilities which historical sampling data do not exist; for
facilities for which historical sampling data are available, the
Control Authority may authorize a lower minimum. For the
reports required by paragraphs (4) and (8) of this section, the
Control Authority shall require the number of grab samples
necessary to assess and assure compliance by Industrial Users
with Applicable Pretreatment Standards and Requirements.

(e)  All analyses shall be performed in accordance with
procedures contained in 40 CFR 136 or with any other test
procedures approved by the Administrator.  Sampling shall be
performed in accordance with the techniques approved by the
Administrator.  Where 40 CFR 136 does not include sampling
or analytical techniques are inappropriate for the pollutant in
question, sampling and analyses shall be performed using
validated analytical methods or any other sampling and
analytical procedures, including procedures suggested by the
POTW or other parties and approved by the Administrator.

(f)  If an Industrial User subject to the reporting
requirement in R317-8-8.11(4) or (8) monitors any pollutant
more frequently than required by the Control Authority, using
the procedures prescribed in, R317-8-8.11(6)(e), the results of
this monitoring shall be included in the report.

(7)  Compliance Schedule for POTWs.  The following
conditions and reporting requirements shall apply to the
compliance schedule for development of an approvable POTW
pretreatment program.

(a)  The schedule shall contain increments of progress in
the form of dates for the commencement and completion of
major events leading to the development and implementation of
a POTW pretreatment program.

(b)  No increment referred to in paragraph (a) above shall
exceed nine months.

(c)  Not later than 14 days following each date in the
schedule and the final date for compliance, the POTW shall
submit a progress report to the Director including, as a
minimum, whether or not it complied with the increment of
progress to be met on such date and, if not, the date on which it
expects to comply with this increment of progress, the reason for
delay, and the steps taken by the POTW to return to the
schedule established.  In no event shall more than nine months
elapse between such progress reports to the Director.

(8)  Reporting requirements for Industrial User not subject
to Categorical Pretreatment Standards.  The Control Authority
shall require appropriate reporting from those Industrial Users
with discharges that are not subject to Categorical Pretreatment
Standards.  Significant Noncategorical Industrial Users shall
submit to the Control Authority at least once every six months
(on dates specified by the Control Authority) a description of the
nature, concentration, and flow of the pollutants required to be
reported by the Control Authority.  In cases where a local limit
requires compliance with a Best Management Practice or
pollution prevention alternative, the User must submit
documentation required by the Control Authority to determine
the compliance status of the User.  These reports shall be based
on sampling and analysis performed in the period covered by the
report and performed in accordance with the techniques
described in 40 CFR 136 and amendments thereto.  Where 40
CFR 136 does not contain sampling or analytical techniques for
the pollutant in question, or where the Director determines that
the 40 CFR 136 sampling and analytical techniques are
inappropriate for the pollutant in question, sampling and
analysis shall be performed by using validated analytical
methods or any other applicable sampling and analytical
procedures, including procedures suggested by the POTW or
other persons, approved by the Administrator.  This sampling
and analysis may be performed by the Control Authority in lieu
of the significant noncategorical Industrial User.  Where the
POTW itself collects all the information required for the report,
the noncategorical significant Industrial User will not be

required to submit the report.
(9)  Annual POTW reports.  POTWs with approved

pretreatment programs shall provide the Director with a report
that briefly describes the POTW's program activities, including
activities of all participating agencies, if more than one
jurisdiction is involved in the local program.  The report
required by this section shall be submitted no later than one year
after approval of the POTW's pretreatment program and at least
annually thereafter, and shall include, at a minimum, the
following:

(a)  An updated list of the POTW's Industrial Users,
including their names and addresses, or a list of deletions and
additions keyed to a previously submitted list.  The POTW shall
provide a brief explanation of each deletion.  This list shall
identify which Industrial Users are subject to Categorical
Pretreatment Standards and specify which standards are
applicable to each Industrial User.  The list shall indicate which
Industrial Users are subject to local standards that are more
stringent than the Categorical Pretreatment Standards.  The
POTW shall also list the Industrial Users that are subject only
to local requirements.  The list must also identify Industrial
Users subject to Categorical Pretreatment Standards that are
subject to reduced reporting requirements under paragraph
(4)(c), and identify which Industrial Users are Non-Significant
Categorical Industrial Users.

(b)  A summary of the status of Industrial User compliance
over the reporting period;

(c)  A summary of compliance and enforcement activities
(including inspections) conducted by the POTW during the
reporting period;

(d)  A summary of changes to the POTW's pretreatment
program that have not been previously reported to the Approval
Authority; and

(e)  Any other relevant information requested by the
Director.

(10)  Notification of changed discharge.  All Industrial
Users shall promptly notify the POTW in advance of any
substantial change in the volume or character of pollutants in
their discharge including the listed or characteristic hazardous
wastes for which the Industrial User has submitted initial
notification under R317-8-8.11(14)(d).

(11)  Signatory Requirements for Industrial User Reports.
The reports required by R317-8-8.11(1), (3) and (4) shall
include the certification statement as set forth in 40 CFR and
403.6(a)(2)(ii) and shall be signed as follows;

(a)  By a responsible corporate officer if the Industrial User
submitting the reports is a corporation.  A responsible corporate
officer means:

1.  A president, secretary, treasurer, or vice-president of the
corporation in charge of a principal business function, or any
other person who performs similar policy or decision-making
functions for the corporation, or

2.  The manager of one or more manufacturing, production,
or operation facilities provided, the manager is authorized to
make management decisions which govern the operation of the
regulated facility including having the explicit or implicit duty
of making major capital investment recommendations, and
initiate and direct other comprehensive measures to assure long-
term environmental compliance with environmental laws and
regulations; can ensure that the necessary systems are
established or actions taken to gather complete and accurate
information for control mechanism requirements; and where
authority to sign documents has been assigned or delegated to
the manager in accordance with corporate procedures.

(b)  By a general partner or proprietor if the Industrial User
submitting the reports is a partnership or sole proprietorship
respectively.

(c)  By a duly authorized representative of the individual
designated in paragraph (a) or (b) above, if;
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1.  The authorization is made in writing by the individual
described in paragraph (a) or (b) above.

2.  The authorization specifies either an individual or a
position having responsibility for the overall operation of the
facility from which the Industrial Discharge originates, such as
the position of plant manager, operator of a well, or well field
superintendent, or a position of equivalent responsibility, or
having overall responsibility for environmental matters for the
company; and

3.  The written authorization is submitted to the Control
Authority.

(d)  If an authorization is no longer accurate because a
different individual or position has responsibility for the overall
operation of the facility, or overall responsibility for
environmental matters for the company, a new authorization
satisfying the requirements must be submitted to the Control
Authority prior to or together with any reports to be signed by
an authorized representative.

(12)  Signatory Requirements for POTW Reports.  Reports
submitted to the Director by the POTW in accordance with
R317-8-8.11(7) and (9) shall be signed by a principal executive
officer, ranking elected official or other duly authorized
employee.  The duly authorized employee must be an individual
or position having responsibility for the overall operation of the
facility or the Pretreatment Program. This authorization must be
made in writing by the principal executive officer or ranking
elected official, and submitted to the Approval Authority prior
to or together with the report being submitted.

(13)  Provisions Governing Fraud and False Statements.
The reports and other documents required to be submitted or
maintained by R317-8-8.11(1), (3), (4), (7), (8), (11) and (12)
shall be subject to the Utah Water Quality Act as amended and
all other State and Federal laws pertaining to fraud and false
statements.

(14)  Record-Keeping Requirements.
(a)  Any Industrial User and POTW subject to the reporting

requirements established in this subsection shall maintain
records of all information resulting from any monitoring
activities required by this section, including documentation
associated with Best Management Practices.  Such records shall
include for all samples:

1.  The date, exact place, method, and time of sampling and
the names of the person or persons taking the samples;

2.  The dates and times analyses were performed;
3.  Who performed the analyses;
4.  The analytical techniques or methods used; and
5.  The results of the analyses.
(b)  Any Industrial User or POTW subject to these

reporting requirements established in this section (including
documentation associated with Best Management Practices shall
be required to retain for a minimum of 3 years any records of
monitoring activities and results, whether or not such
monitoring activities are required by this section, and shall make
such records available for inspection and copying by the
Director, and by the POTW in the case of an Industrial User.
This period of retention shall be extended during the course of
any unresolved litigation regarding the Industrial User or POTW
or when requested by the Director.

(c)  A POTW to which reports are submitted by an
Industrial User pursuant to R317-8-8.11 shall retain such reports
for a minimum of 3 years and shall make such reports available
for inspection and copying by the Director.  This period of
retention shall be extended during the course of any unresolved
litigation regarding the discharge of pollutants by the Industrial
User or the operation of the POTW pretreatment program or
when requested by the Director.

(d)  Notification to POTW by Industrial User.
1.  The Industrial User shall notify the Director, the POTW,

and State hazardous waste authorities in writing of any

discharge into the POTW of a substance, which if otherwise
disposed of, would be a hazardous waste under R315-2.  Such
notification must include the name of the hazardous waste as set
forth in R315-2, the EPA hazardous waste number, and the type
of discharge (continuous, batch, or other).  If the Industrial User
discharges more than 100 kilograms of such waste per calendar
month to the POTW, the notification shall also contain the
following information to the extent such information is known
and readily available to the Industrial User:  An identification of
the hazardous constituents contained in the wastes, an
estimation of the mass and concentration of such constituents in
the wastestream discharged during that calendar month and an
estimation of the mass of constituents in the wastestream
expected to be discharged during the following twelve months.
All notifications must take place within 180 days of the effective
date of this rule.  Industrial Users who commence discharging
after the effective date of this rule shall provide the notification
no later than 180 days after the discharge of the listed or
characteristic hazardous waste.  Any notification under this
paragraph need be submitted only once for each hazardous
waste discharged.  However, notifications of changed discharges
must be submitted under R317-8-8.11(10).  The notification
requirement in this section does not apply to pollutants already
reported under the self-monitoring requirements of R317-8-
8.11(1), (3), and (4).

2.  Dischargers are exempt from the requirements of R317-
8-8.11(14)(d) during a calendar month in which they discharge
no more than fifteen kilograms of hazardous wastes, unless the
wastes are acute hazardous wastes as specified in R315-2.
Discharge of more than fifteen kilograms of non-acute
hazardous wastes in a calendar month, or of any quantity of
acute hazardous wastes as specified in 40 R315-2, requires a
one-time notification.  Subsequent months during which the
Industrial User discharges more than such quantities of any
hazardous waste do not require additional notification.

3.  In the case of any new regulations adopted by EPA or
the Utah Solid and Hazardous Waste Board identifying
additional characteristics of hazardous waste or listing any
additional substance as a hazardous waste, the Industrial User
must notify the POTW, the EPA Regional Waste Management
Division Director, and State hazardous waste authorities of the
discharge of such substance within 90 days of the effective date
of such regulations.

4.  In the case of notification made under R317-8-
8.11(14)(d), the Industrial User shall certify that it has a
program in place to reduce the volume and toxicity of hazardous
wastes generated to the degree it has determined to be
economically practical.

(15)  Annual certification by Non-Significant Categorical
Industrial Users. A facility determined to be a Non-Significant
Categorical Industrial User pursuant to R317-8-8.2(15)(b) must
annually submit the following certification statement, signed in
accordance with the signatory requirements in paragraph (11) of
this section. This certification must accompany any alternative
report required by the Control Authority:

"Based on my inquiry of the person or persons directly
responsible for managing compliance with the Categorical
Pretreatment Standards under 40 CFR (state section), I certify
that, to the best of my knowledge and belief that during the
period from (include start of reporting date) to (include end of
reporting date):

The facility described as (include facility name) met the
definition of a Non-Significant Categorical Industrial User as
described in R317-8-8.2(15)(b), the facility complied with all
applicable Pretreatment Standards and requirements during this
reporting period; and the facility never discharged more than
100 gallons of total categorical wastewater on any given day
during this reporting period." This compliance certification is
based upon the following information: (include information
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required by the control mechanism)
(15)  The Control Authority that chooses to receive

electronic documents must satisfy the requirements of 40 CFR
Part 3 - (Electronic reporting).

8.12  CONFIDENTIALITY OF INFORMATION.  Any
information submitted to the Director pursuant to these rules
may be claimed as confidential by the person making the
submission.  Any such claim must be asserted at the time of
submission in the manner prescribed on the application form or
instructions, or, in the case of other submissions, by stamping
the words "confidential business information" on each page
containing such information.  If no claim is made at the time of
submission, the Director may make the information available to
the public without further notice.  If a claim is asserted, the
information will be treated in accordance with the procedures in
the 40 CFR Part 2.  Information and data provided to the
Director pursuant to this part which is effluent data shall be
available to the public without restriction.  All other information
which is submitted to the State or POTW shall be available to
the public at least to the standards of 40 CFR 2.302.

8.13  NET/GROSS CALCULATION.  Categorical
Pretreatment Standards may be adjusted to reflect the presence
of pollutants in an Industrial User's intake water in accordance
with this section.

(1)  Application. Any Industrial User wishing to obtain
credit for intake pollutants must make application to the Control
Authority.  Upon request of the Industrial User, the applicable
standard will be calculated on a "net" basis (i.e., adjusted to
reflect credit for pollutants in the intake water) if the
requirements of R317-8-8.13(2) are met.

(2)  Criteria
(a)  Either:
1.  The applicable Categorical Pretreatment Standards

contained in 40 CFR subchapter N specifically provide that they
shall be applied on a net basis, or

2.  The Industrial User must demonstrate that the control
system it proposes or uses to meet applicable Categorical
Pretreatment Standards would, if properly installed and
operated, meet the standards in the absence of pollutants in the
intake water.

(b)  Credit for generic pollutants such as biochemical
oxygen demand (BOD), total suspended solids (TSS) and oil
and grease should not be granted unless the Industrial User
demonstrates that the constituents of the generic measure in the
User's effluent are substantially similar to the constituents of the
generic measure in the intake water or unless appropriate
additional limits are placed on process water pollutants either at
the outfall or elsewhere.

(c)  Credit shall be granted only to the extent necessary to
meet the applicable Categorical Pretreatment Standard(s), up to
a maximum value equal to the influent value.  Additional
monitoring may be necessary to determine eligibility for credits
and compliance with standard(s) adjusted under this section.

(d)  Credit shall be granted only if the User demonstrates
that the intake water is drawn from the same body of water as
that into which the POTW discharges.  The Control Authority
may waive this requirement if it finds that no environmental
degradation will result.

8.14  UPSET PROVISION
(1)  Definition.  "Upset" as used in this subsection means

an exceptional incident in which there is unintentional and
temporary noncompliance with Categorical Pretreatment
Standards because of factors beyond the reasonable control of
the Industrial User.  An upset does not include noncompliance
to the extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of
preventive maintenance, or careless or improper operation.

(2)  Effect of an Upset.  An upset constitutes an affirmative
defense to an action brought for noncompliance with

Categorical Pretreatment Standards if the requirements of R317-
8-8.14(3) are met.

(3)  Conditions Necessary for a Demonstration of Upset.
An Industrial User who wishes to establish the affirmative
defense of upset shall demonstrate, through properly signed,
contemporaneous operating logs, or other relevant evidence
that:

(a)  An upset occurred and the Industrial User can identify
the cause(s) of the upset;

(b)  The facility was at the time being operated in a prudent
and workmanlike manner and in compliance with applicable
operation and maintenance procedures;

(c)  The Industrial User has submitted the following
information to the POTW and Control Authority within 24
hours of becoming aware of the upset or if this information is
provided orally, a written submission within five days:

1.  A description of the indirect discharge and cause of
noncompliance;

2.  The period of noncompliance, including exact dates and
times or, if not corrected, the anticipated time the
noncompliance is expected to continue;

3.  Steps being taken and/or planned to reduce, eliminate
and prevent recurrence of the noncompliance.

(4)  Burden of Proof.  In any enforcement proceeding the
Industrial User seeking to establish the occurrence of an upset
shall have the burden of proof.

(5)  Reviewability of Agency Consideration of Claims of
Upset.  In the usual exercise of prosecutorial discretion, State
enforcement personnel will review any claims that
noncompliance was caused by an upset.  No determinations
made in the course of the review constitutes final agency action
subject to judicial review.  Industrial Users will have the
opportunity for a judicial determination on any claim of upset
only in an enforcement action brought for noncompliance with
Categorical Pretreatment Standards.

(6)  User responsibility in case of upset.  The Industrial
User shall control production or discharges to the extent
necessary to maintain compliance with Categorical Pretreatment
Standards upon reduction, loss or failure of its treatment facility
until the facility is restored or an alternative method of treatment
is provided.  This requirement applies in the situation where,
among other things, the primary source of power of the
treatment facility is reduced, lost or fails.

8.15  BYPASS PROVISION
(1)  Definitions.
(a)  "Bypass" means the intentional diversion of

wastestreams from any portion of an Industrial User's treatment
facility.

(b)  "Severe property damage" means substantial physical
damage to property, damage to the treatment facilities which
causes them to become inoperable, or substantial and permanent
loss of natural resources which can reasonably be expected to
occur in the absence of a bypass.  Severe property damage does
not mean economic loss caused by delays in production.

(2)  Bypass not violating applicable pretreatment standards
or requirements.  An Industrial User may allow any bypass to
occur which does not cause pretreatment standards or
requirements to be violated, but only if it also is for essential
maintenance to assure efficient operation.  These bypasses are
not subject to the provisions of R317-8-8.15(3) and (4).

(3)  Notice.
(a)  If an Industrial User knows in advance of the need for

a bypass, it shall submit prior notice to the Control Authority,
if possible at least ten days before the date of the bypass.

(b)  An Industrial User shall submit oral notice of an
unanticipated bypass that exceeds applicable pretreatment
standards to the Control Authority within 24 hours from the
time the Industrial User becomes aware of the bypass.  A written
submission shall also be provided within 5 days of the time the
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Industrial User becomes aware of the bypass.  The written
submission shall contain a description of the bypass and its
cause; the duration of the bypass, including exact dates and
times and if the bypass has not been corrected, the anticipated
time it is expected to continue; and steps taken or planned to
reduce, eliminate, and prevent reoccurrence of the bypass.  The
Control Authority may waive the written report on a case-by-
case basis if the oral report has been received within 24 hours.

(4)  Prohibition of bypass.
(a)  Bypass is prohibited and the Control Authority may

take enforcement action against an Industrial User for a bypass,
unless:

1.  Bypass was unavoidable to prevent loss of life, personal
injury, or severe property damage;

2.  There were no feasible alternatives to the bypass, such
as the use of auxiliary treatment facilities, retention of untreated
waters, or maintenance during normal periods of equipment
downtime.  This condition is not satisfied if adequate back-up
equipment should have been installed in the exercise of
reasonable engineering judgment to prevent a bypass which
occurred during normal periods of equipment downtime or
preventative maintenance; and

3.  The Industrial User submitted notices as required under
R317-8-8.15(3).

(b)  The Control Authority may approve an anticipated
bypass, after considering its adverse effects, if the Control
Authority determines that it will meet the three conditions listed
in R317-8-8.15(4)(a).

8.16  MODIFICATION OF POTW PRETREATMENT
PROGRAMS

(1)  General. Either the Director or a POTW with an
approved POTW Pretreatment Program may initiate program
modification at any time to reflect changing conditions at the
POTW.  Program modification is necessary whenever there is a
significant change in the operation of a POTW pretreatment
program that differs from the information in the POTW's
submission, as approved under Section R317-8-8.10.

(2)  Procedures. POTW pretreatment program
modifications shall be accomplished as follows:

(a)  For substantial modifications, as defined in R317-8-
8.16(3):

1.  The POTW shall submit to the Director a statement of
the basis for the desired modification, a modified program
description or such other documents the Director determines to
be necessary under the circumstances.

2.  The Director shall approve or disapprove the
modification based on its regulatory requirements of R317-8-
8.8(6) and using the procedures in R317-10(2) through (6),
except as provided in paragraphs (2)4. of this section.  The
modification shall become effective upon approval by the
Director.

3.  The modification shall be incorporated into the POTW's
UPDES permit after approval.  The permit will be modified to
incorporate the approved modification in accordance with R317-
8-5.6(3)(g).

4.  The Approval Authority need not publish a notice of
decision provided: The notice of request for approval states that
the request will be approved if no comments are received by a
date specified in the notice; no substantive comments are
received; and the request is approved without change.

(b)  The POTW shall notify the Director of any other (i.e.
non-substantial) modifications to its pretreatment program at
least 45 days prior to when they are to be implemented by the
POTW, in a statement similar to that provided for in R317-8-
8.16(2)(a)1.  Such non-substantial program modifications shall
be deemed to be approved by the Director, unless the Director
determines that a modification submitted is in fact a substantial
modification, 90 days after the submission of the POTW's
statement.  Following such "approval" by the Director such

modifications shall be incorporated in the POTW's permit in
accordance with R317-8-5.6(2)(g).  If the Director determines
that a modification reported by a POTW is in fact a substantial
modification, the Director shall notify the POTW and initiate
the procedures in R317-8-8.16(2)(a).

(3)  Substantial modifications.
(a)  The following are substantial modifications for

purposes of this section:
1.  Changes to the POTW's legal authorities;
2.  Changes to local limits, which result in less stringent

local limits;
3.  Changes to the POTW's control mechanism;
4.  Changes to the POTW's method for implementing

Categorical Pretreatment Standards (e.g., incorporation by
reference, separate promulgation, etc.):

5.  A decrease in the frequency of self-monitoring or
reporting required of Industrial Users;

6.  A decrease in the frequency of Industrial User
inspections or sampling by the POTW;

7.  Changes to the POTW's confidentiality procedures;
8.  Significant reductions in the POTW's Pretreatment

Program resources (including personnel commitments,
equipment, and funding levels); and

9.  Changes in the POTW's sludge disposal and
management practices.

(b)  The Director may designate other specific
modifications in addition, to those listed in R317-8-8.16(3)(a),
as substantial modifications.

(c)  A modification that is not included in R317-8-
8.16(3)(a) is nonetheless a substantial modification for purposes
of this section if the modification:

1.  Would have a significant impact on the operation of the
POTW's Pretreatment Program;

2.  Would result in an increase in pollutant loadings at the
POTW; or

3.  Would result in less stringent requirements being
imposed on Industrial Users of the POTW.

8.17  VARIANCES FROM CATEGORICAL
PRETREATMENT STANDARDS FOR FUNDAMENTALLY
DIFFERENT FACTORS (FDF).  A variance may be granted,
using the procedures of 40 CFR 403.13, to an Industrial User if
data specific to the User indicates it presents factors
fundamentally different from those considered by EPA in
developing the limit at issue.

40 CFR 403.13 is incorporated into this rule by reference
as indicated in R317-8-1.10(6)

R317-8-9.  Pesticide Discharge Permit.
9.1  APPLICABILITY.
(1)  This section applies to qualified groups of operators

who discharge on or near surface waters of the State from the
application of (1) biological pesticides or (2) chemical
pesticides (hereinafter collectively "pesticides"), when the
pesticide application is for one of the following pesticide use
patterns:

(a)  Mosquito and Other Insect Pests - to control public
health/nuisance and other insect pests that may be present on or
near standing or flowing surface water.  Public health/nuisance
and other insect pests in this use category include but are not
limited to mosquitoes and black flies.

(b)  Weed and Algae Control - to control invasive or other
nuisance weeds and algae in water and at water's edge, including
irrigation ditches and/or irrigation canals.

(c)  Aquatic Nuisance Animal Control - to control invasive
or other nuisance animals in water and at water's edge.  Aquatic
nuisance animals in this use category include, but are not
limited to fish, lampreys, and mollusks.

(d)  Forest Canopy Pest Control - application of a pesticide
to a forest canopy to control the population of a pest species
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(e.g., insect or pathogen) where to target the pests effectively a
portion of the pesticide unavoidably will be applied over and
deposited to water.

(2) Qualified Operator Groups. Certain types of entities
(operators), engaged in the above pesticide use patterns, will be
required to submit a NOI and obtain coverage under a Pesticide
General Permit (PGP) as detailed below:

Operator Group 1 - All Operators involved with any
discharges to Category 1 (R317-2-12) waters of the State. All
operators involved in the discharge of pesticides on or near
surface waters of State, which have been determined by the
Water Quality Board to be Category 1 waters of the State must
submit a NOI to obtain coverage under the PGP. The NOI must
detail each area and watershed where a discharge is to occur.
Only pesticide applications which are made to restore or
maintain water quality or to protect public health or the
environment would be covered under the PGP for discharges on
or near Category 1 surface waters of the State.

Operator Group 2 - All Government or Quasi-
Governmental Agencies or Special Service Districts. All
government agency operators (federal, state, county or local
agencies and special service districts) involved in the discharge
of pesticides under the conditions described above, as a primary
purpose or as a significant activity in their operations, must
submit a NOI describing each area and watershed where a
discharge is to occur to obtain PGP coverage regardless of the
size of the area to be treated.

Operator Group 3 - Other Operators. Other operators
engaged in the discharge of pesticides for the conditions
described above as a primary purpose or as a significant activity
in their operations, like private pest control companies, water
supply or canal companies or other large operators whose
discharges exceed the treatment area thresholds detailed in Table
2 below must apply for a NOI to obtain coverage under the PGP
as detailed in Table 1 below.

Operator Group 4 - Operators involved in a "Declared Pest
Emergency Situation". All operators that otherwise aren't
required to obtain a NOI, but become involved in a "declared
pest emergency situation", as defined below, and will exceed
any of the treatment area thresholds in Table 2 must submit a
NOI to obtain PGP coverage as detailed in Table 1 below.

9.2  DEFINITIONS.  The following definitions specifically
pertain to aspects of pesticide discharge permitting in the
UPDES program and should be used in conjunction with the
definitions shown in R317-1-1 and R317-8-1.5.

(1) "Biological Pesticides" (also called biopesticides)
means microbial pesticides, biochemical pesticides and plant-
incorporated protectants (PIP).  Microbial pesticide means a
microbial agent intended for preventing, destroying, repelling,
or mitigating any pest, or intended for use as a plant regulator,
defoliant, or dessicant, that (a) is a eucaryotic microorganism
including, but not limited to, protozoa, algae, and fungi; (b) is
a procaryotic microorganism, including, but not limited to,
Eubacteria and Archaebacteria; or (c) is a parasitically
replicating microscopic element, including but not limited to,
viruses (40 CFR 158.2100(b)).

(2)  "Biochemical pesticide" means a pesticide that (a) is a
naturally-occurring substance or structurally-similar and
functionally identical to a naturally-occurring substance; (b) has
a history of exposure to humans and the environment
demonstrating minimal toxicity, or in the case of a synthetically-
derived biochemical pesticide, is equivalent to a naturally-
occurring substance that has such a history; and (c) Has a non-
toxic mode of action to the target pest(s)(40 CFR
158.2000(a)(1)). Plant-incorporated protectant means a
pesticidal substance that is intended to be produced and used in
a living plant, or in the production thereof, and the genetic
material necessary for production of such a pesticidal substance.
It also includes any inert ingredient contained in the plant, or

production thereof (40 CFR 174.3).
(3)  "Chemical Pesticides" means all pesticides not

otherwise classified as biological pesticides.
(4)  "Declared Pest Emergency Situation" means an event

defined by a public declaration by a federal agency, state, or
local government of a pest problem determined to require
control through application of a pesticide beginning less than
ten days after identification of the need for pest control. This
public declaration may be based on a; significant risk to human
health; significant economic loss; or significant risk to
Endangered species, Threatened species, Beneficial organisms,
or, the environment.

(5)  "NOI" means "Notice of Intent", the formal document
submitted by an operator to the Division of Water Quality
(DWQ) to request coverage under the Pesticide General Permit.

(6)  "Operator" means any entity involved in the
application of a pesticide which may result in a discharge to
waters of the State that meets either or both of the following two
criteria:

(a)  The entity has control over the financing for, or the
decision to perform pesticide applications that result in
discharges, including the ability to modify those decisions or;

(b)  The entity has day-to-day control of, or performs
activities that are necessary to ensure compliance with the
permit (e.g., they are authorized to direct workers to carry out
activities required by the permit or perform such activities
themselves).

(7)  "surface waters of the State" means waterbodies,
waterways, streams, lakes or rivers that contain standing or
flowing water at the time of pesticide application.

(8)  "Treatment Area" means the entire area, whether over
land or water, where the pesticide application is intended to
provide pesticidal benefits or may have an environmental
impact. In some instances, the treatment area will be larger than
the area where pesticides are actually applied.

9.3  ADMINISTRATIVE REQUIREMENTS.
(1)  All operators who are included in the use patterns

specified in R317-8-9.1, and discharge to active surface waters
of the State as a result of the application of a pesticide must be
covered by a UPDES permit, beginning October 31, 2011, by
submitting a NOI to obtain coverage under the Pesticide
General Permit (PGP). In the event that a discharge occurs prior
to submitting a NOI, you must comply with all other
requirements of the PGP immediately. All operators will
automatically be covered under the PGP for the first five-year
permit term of October 31, 2011 to October 30, 2016 if they
submit a NOI by February 15, 2012. To obtain PGP coverage
for the second and all succeeding PGP five-year terms, all
operators must submit a NOI prior to the expiration date
(October 30) of the PGP every five years. Each NOI submission
will secure permit coverage for the full five-year term of the
PGP.

(2)  New, qualified operators, who require PGP coverage
after February 15, 2012 must submit a NOI in accordance with
Table 1 below. The NOI will secure PGP coverage for the
remainder of the five-year term of the PGP in effect at that time.
For continued PGP coverage during the next five-year permit
cycle, a new NOI must be submitted before the expiration of the
present PGP, as detailed above.

Table 1. Discharge Authorization Date (a/)

Category             NOI Submittal       Discharge Authorization
                     Deadline            Date

Operators who know   At least 10 days    No earlier than 10 days
or should have rea-  prior to            after the complete and
sonably known, prior commencement of     accurate NOI is
to commencement of   discharge           mailed and
discharge, that they                     postmarked.
will exceed an annual
treatment area thre-
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shold identified in
R317-8-9.3 (4).

Operators who do not At least 10 days   Original authorization
know or would have   prior to exceed-   terminates when annual
reasonably not known ing an annual      treatment area thresh-
until after commen-  treatment area     hold is exceeded. Op-
cement of discharge, threshold.         erator is reauthor-
that they will ex-                      ized no earlier th-
ceed an annual tr-                      an 10 days after
eatment area thr-                       complete and accurate
eshold identified                       NOI is mailed
in R317-8-9.3(4).                       and postmarked.

Operators commenc-   No later than 30   Immediately, for
ing discharge in     days after com-    activities cond-
response to a dec-   mencement of       ucted in response
lared pest emerg-    discharge.         to a declared pest
ency situation.                         emergency situation.

a/ In the event that a discharge occurs prior to your
submitting a NOI, you must comply with all other requirements
of the PGP immediately.

(3)  PGP Coverage Termination. PGP coverage may be
terminated by non-submission of a NOI at the end of the present
PGP five-year term, or by submission of a signed Notice of
Termination (NOT) form to the DWQ.

(4)  Annual Treatment Area Thresholds.

Table 2. Annual Treatment Area Thresholds

Rule       Pesticide Use Class       Annual Threshold
Section

R317-8-    Mosquitoes and Other      6,400 acres of
9.1(1)(a)  Insect Pests              Treatment Area

R317-8-    Weed and Algae Control
9.1(1)(b)  -In Water                 80 acres of treatment area a/
           -At Water's Edge          100 linear miles of treatment
                                     area at water's edge b/

R317-8-    Aquatic Nuisance Animal Control
9.1(1)(c)  -In Water                 80 acres of treatment area a/
           -At Water's Edge          100 linear miles of treatment
                                     area at water's edge b/
R317-8-    Forest Canopy Pest        6,400 acres of treatment area
9.1(1)(d)  Control

a/ Calculations should include the area of the applications
made to active surface waters of the State at the time of
pesticide application.  For calculating annual treatment area
totals, count each pesticide application activity as a separate
activity.  For example, applying pesticides twice a year to a
ten acre site should be counted as twenty acres of treatment
area.

b/ Calculations should include the linear extent of the
application made at water's edge adjacent to active surface
waters of the State and at the time of pesticide application.
For calculating annual treatment totals, count each pesticide
application activity and each side of a linear water body as a
separate activity or area.  For example, treating both sides
of a ten mile ditch is equal to twenty miles of water treatment
area.

(5)  All applicators or operators, whether or not falling into
the use categories, or required to obtain PGP coverage, or
whether or not meeting the minimum annual treatment area
thresholds shown in R317-8-9.3(4) must conform to the
Technology Based Effluent limitations in the PGP and to all
applicable rules and regulations of the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA). The permittee is
expected to familiarize himself with the PGP and conform to its
requirements, if he discharges any pesticides prior to obtaining
a NOI. After February 15, 2012 the permittee is authorized to
discharge under the terms and conditions of the PGP only with
submission of a completed electronic NOI in accordance with
Table 1 above.

(6)  Based on a review of the NOI or other information, the
DWQ may delay authorization to discharge under the PGP or
may determine that additional technology-based and/or water

quality-based effluent limitations are necessary; or may deny
coverage under this PGP and require submission of an
application for an individual UPDES permit in accordance with
this rule. If the Director determines an individual UPDES
permit is required, that permitting process will proceed
independently.

R317-8-10.  Animal Feeding Operations (AFOs) and
Concentrated Animal Feeding Operations (CAFOs).

10.1  Applicability of R317-8, Rule Compatibility, and
Federal Rule Incorporation.

(1)  This rule R317-8-10, including the federal regulations
incorporated by reference in R317-8-10.1(3), shall be applicable
to animal feeding operations and concentrated animal feeding
operations in Utah as provided in the rule.

(2)  Where any requirements, definitions, or conditions in
R317-8-10 conflict with the requirements, definitions, or
conditions pertaining to animal feeding operations or
concentrated animal feeding operations in other parts of R317-8,
the requirements, definitions, and conditions in this R317-8-10
shall govern.

(3)  Included in the federal regulations incorporated by
reference under R317-8-1.10 are the following federal
regulations governing concentrated animal feeding operations,
effective as of July 30, 2012, which have been incorporated by
reference as specified in R317-8-1.10:

(a)  40 CFR 122.21(i);
(b)  40 CFR 122.23(a), (b)(3), (b)(5), (b)(7), (b)(8), (c),

(d)(2), (e) and (h);
(c)  40 CFR 122.28(b)(2);
(d)  40 CFR 122.42(e);
(e)  40 CFR 122.62(a)(17);
(f)  40 CFR 122.63(h);
(g)  40 CFR Part 412.
(4)  The following substitutions apply to the federal

regulations incorporated by reference:
(a)  Substitute "Director of the Division of Water Quality"

for all federal regulation references to "Director".
(b)  Substitute "UPDES" for all federal regulation

references to "NPDES".
(c)  Substitute the term "surface waters of the state" for all

federal regulation references to "surface water", "waters of the
United States", "navigable waters", or "U.S. waters."

10.2  Definitions.
"Animal Feeding Operation" (AFO) means a lot or facility

(other than aquatic animal production facility) where the
following conditions are met:

(a)  animals have been, are, or will be stabled, housed, or
confined and fed or maintained for a total of forty-five (45) days
or more in any 12-month period;

(b)  crops, vegetation, forage growth, or post harvest
residues are not sustained in the normal growing season over
any portion of the lot or facility; and

(c)  two or more AFOs under common ownership are
considered to be a single AFO if they adjoin each other or if
they use a common area or system for the storage or disposal of
waste.

"Concentrated Animal Feeding Operation" (CAFO) means:
(a)  an AFO that is a Large CAFO; or
(b)  an AFO that is a Medium CAFO; or
(c)  an AFO that is a Small AFO or Medium AFO that is a

Designated CAFO.
"Approved Agriculture Environmental Stewardship

Program" means a program approved by the Water Quality
Board as meeting the substantive standards of this rule and the
Utah Water Quality Act, Title 19, Chapter 5.

"Designated CAFO" means an AFO that is designated as
a CAFO by the Director according to criteria in 40 CFR
122.23(c) and thereby required to obtain a UPDES permit.



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 180

"Discharge" has the same meaning as "Discharge of a
Pollutant" in R317-8-1.5 except that, for purposes of this R317-
8-10 only, "discharge" shall refer only to the addition of
pollutants to surface waters of the state.

"Large CAFO" means an AFO that stables, houses, or
confines the type and number of animals that fall within any of
these ranges:

(a)  Beef, calves, heifers, and/or veal     1,000 or more
(b)  Cows (milking and dry)     700 or more
(c)  Layers, broilers (wet system)     30,000 or more
(d)  Other than layers (dry system)     125,000 or more
(e)  Layers (dry system)     82,000 or more
(f)  Turkeys     55,000 or more
(g)  Swine (55 pounds or more)     2,500 or more
(h)  Swine (less than 55 pounds)     10,000 or more
(i)  Sheep     10,000 or more
(j)  Horses     500 or more
(k)  Ducks (dry system)     30,000 or more
(l)  Ducks (wet system)     5,000 or more
"Large Weather Event" for purposes of 19-5-

105.5(3)(b)(iii) means a single event or a series of precipitation
events, including snow, received at an AFO (including a CAFO)
during any consecutive thirty day period that:

(a)  occurs in a manner that does not allow an AFO or
CAFO to appropriately dewater waste storage, treatment or
containment structures; and

(b)  yields precipitation in an amount greater than the total
of:

(i)  the area's monthly average precipitation for the period
of the precipitation event(s); and

(ii)  (A) for a poultry, swine, or veal AFO or CAFO, a 100-
year, 24-hour storm event for the area; or

(B)  for all other AFOs or CAFOs, a 25-year, 24-hour
storm event for the area.

"Medium AFO" means a lot or facility that is an AFO that
stables, houses or confines the type and number of animals that
fall within any of these ranges:

(a)  Beef, calves, heifers, and/or veal     300-999
(b)  Cows (milking and dry)     200-699
(c)  Layers and/or broilers (wet system)     9,000-29,999
(d)  Other than layers (dry system)     37,500-124,999
(e)  Layers (dry system)     25,000-81,999
(f)  Turkeys     16,500-54,999
(g)  Swine (55 pounds or more)     750-2,499
(h)  Swine (less than 55 pounds)     3,000-9,999
(i)  Sheep     3,000-9,999
(j)  Horses     150-499
(k)  Ducks (dry system)     10,000-29,999
(l)  Ducks (wet system)     1,500-4,999
"Medium CAFO" means an AFO that confines the number

of animals to be classified as a Medium AFO, and where the
conditions specified in 40 CFR 122.23(b)(6)(ii) are met.

"Reasonable Measures" for purposes of 19-5-
105.5(3)(b)(iii) mean the measures described in R317-8-10.9.

"Small AFO" means a lot or facility that is an AFO that
stables, houses, or confines the type and number of animals that
fall within any of these ranges:

(a)  Beef, calves, heifers, and/or veal     1-299
(b)  Cows (milking and dry)     1-199
(c)  Layers, broilers (wet system)     1-8,999
(d)  Other than layers (dry system)     1-37,499
(e)  Layers (dry system)     1-24,999
(f)  Turkeys     1-16,499
(g)  Swine (55 pounds or more)     1-749
(h)  Swine (less than 55 pounds)     1-2,999
(i)  Sheep     1-2,999
(j)  Horses     1-149
(k)  Ducks (dry system)     1-9,999
(l)  Ducks (wet system)     1-1,499

"Small CAFO" means an AFO that confines the number of
animals to be classified as a Small AFO, where the following
conditions are met:

(a)  (i) the Small AFO discharges through a man-made
ditch, flushing system, or other similar man-made device; or

(ii)  the Small AFO discharges into surface waters of the
state which waters originate outside of and pass over, across, or
through the facility or otherwise come into direct contact with
the animals confined at the operation; and

(b)  the Director has designated the Small AFO as a CAFO
according to criteria in 40 CFR 122.23(c).

"Surface Waters of the State" for purposes under R317-8-
10 means Waters of the State as defined in R317-8-1(60) that
are not ground water, except ground water that has hydrologic
connection to surface waters of the state.

"Technical Standards" means the standards that nutrient
management plans must meet, as described in R317-8-10.6.

10.3  UPDES Permit Requirement and Prohibition on
Discharge Without a Permit.

(1)  The following animal feeding operations are required
to apply for a UPDES permit:

(a)  Large CAFOs that discharge;
(b)  Medium CAFOs; and
(c)  Designated CAFOs.
(2)  CAFOs with land application discharges are subject to

the requirements provided in 40 CFR 122.23(e) and 40 CFR
122.42(e).

(3)  A Small AFO may only be designated as a CAFO if:
(i)  Pollutants are discharged from the Small AFO into

surface waters of the state through a man-made ditch, flushing
system, or other similar man-made device; or

(ii)  Pollutants from the Small AFO are discharged directly
into surface waters of the state which waters originate outside of
the facility and pass over, across, or through the facility or
otherwise come into direct contact with the animals confined in
the operation.

(4)  No AFO or CAFO shall discharge except as authorized
under a current UPDES permit.

10.4  Timing of UPDES Permit Application.
(1)  An animal feeding operation that has an operational

change that results in a requirement to obtain a UPDES CAFO
permit shall submit an application no later than 90 days after the
time a facility has conditions that require CAFO permit
coverage.

(2)  No later than 180 days before the expiration of a
permit, or as provided by the Director, a permitted CAFO must
submit an application to renew its permit in accordance with 40
CFR 122.21(d) unless the CAFO will not discharge upon
expiration of the permit.

(3)  For facilities in operation prior to April 14, 2003 that
have an operational change where the facility becomes a Large
CAFO that discharges, or a Medium or Designated CAFO, must
seek to obtain UPDES permit coverage no later than 90 days
after the time a facility has conditions that require CAFO permit
coverage.

(4)  New source CAFOs that require CAFO permit
coverage and CAFOs constructed after April 14, 2003 that
require CAFO permit coverage must seek to obtain UPDES
CAFO permit coverage no later than 180 days prior to the time
a facility commences operation with the conditions that require
CAFO permit coverage.

(5)  A CAFO that is required to obtain an individual permit
or that is a Designated CAFO, shall apply for a permit within 60
days of notification of permit requirement by the Director,
unless otherwise determined by the Director.

10.5  UPDES CAFO Permit Application Requirements.
In order to apply for a UPDES CAFO permit, an AFO or

CAFO shall submit to the Director an application containing the
information specified in 40 CFR 122.21(i).  Application forms
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may be obtained from the Division of Water Quality.  If the
applicant is seeking coverage under a general permit, it shall
submit a notice of intent and nutrient management plan to the
Director, along with any information required under the general
permit. If the Director has not issued a general permit for which
the AFO or CAFO is eligible, the owner or operator must submit
an application, including a nutrient management plan, for an
individual permit to the Director.

10.6  Technical Standards.
(1)  The requirements of the Utah Natural Resources

Conservation Service (Utah NRCS) Practice Standard 590,
Nutrient Management, dated January 2013, are hereby
incorporated by reference as the Technical Standards, for
purposes of this rule and 40 CFR 412.4(c)(2).  Implementation
of these standards at a facility requires evaluation on a field-
specific basis.

10.7  Nutrient Management Plans.
(1)  An AFO or CAFO with a UPDES permit, and as

provided in R317-8-10.9, shall have a facility-specific nutrient
management plan (NMP).  On a field-specific basis, NMPs for
permitted facilities shall comply with the requirements and
standards specified in:

(a)  R317-8-10;
(b)  Applicable federal regulations incorporated by

reference in R317-8-1.10 and also specified in R317-8-10.1;
(c)  The requirements of 40 CFR 122.42(e)(1)(i) through

(viii) and the practices and protocols that are required to be
identified in those provisions;

(d)  Technical Standards in R317-8-10.6; and
(e)  nutrient management plan requirements in the UPDES

permit.
(2)  An NMP for permitted facilities shall be approved by

an NRCS certified planner.
10.8  Requirement to Comply with a Permit.
In addition to the requirements of this rule, a UPDES

CAFO Permittee shall comply with all permit requirements.
10.9  Reasonable Measures for Large Weather Events.
(1)  As provided in 19-5-105.5(3)(b)(iii), no penalty shall

apply with respect to an agriculture discharge resulting from a
large weather event if the agriculture producer has taken
reasonable measures to prevent an agriculture discharge.

(2)  An AFO or CAFO will be considered to have taken
reasonable measures, for purposes of 19-5-105.5(3)(b)(iii), if it
has obtained and is in compliance with a UPDES CAFO permit.

(3)  A CAFO that is not required to obtain a UPDES permit
and that has experienced an agriculture discharge from its land
application areas resulting from a large weather event, will be
considered to have taken reasonable measures if:

(a)  It has obtained and is in compliance with a site-specific
NMP that implements Technical Standards and the requirements
of 40 CFR 122.42(e)(1)(vi) through (viii), and the practices and
protocols identified under those provisions;

(b)  It has kept records adequate to demonstrate that it has
met the requirements in paragraph (3), and has provided copies
of those records to the Director upon request; and

(c)  It has provided one-time notification to the Division
that it has implemented reasonable measures under this part
10.9.

(4)  An AFO that is not a CAFO will be considered to have
taken reasonable measures if it has obtained and is in
compliance with a permit by rule.  An AFO will be permitted by
rule if:

(a)  (i)  It has obtained and is in compliance with a site-
specific NMP that implements Technical Standards and the
requirements of 40 CFR 122.42(e)(1)(i) through (viii), and the
practices and protocols identified under those provisions; or

(ii)  It has received and is in compliance with the
requirements of a Certificate of Environmental Stewardship
under an Approved Agriculture Environmental Stewardship

Program; and
(b)  It keeps records adequate to demonstrate that it has met

the requirements in this paragraph (4) and has, upon request,
made those records available for review by the Director or the
Director's representative; and

(c)  (i)  For a facility permitted by rule under 10.9(4)(a)(i),
the facility has provided to the Director a notice of intent to be
covered by this permit by rule provision and has confirmed that
it is meeting the requirements of paragraphs (4)(a) and (b); or

(ii)  For a facility permitted by rule under 10.9(4)(a)(ii), the
facility has provided to the Director a copy of the Certificate of
Environmental Stewardship issued by the Utah Conservation
Commission.

KEY:  water pollution, discharge permits
July 1, 2013 19-5
Notice of Continuation October 2, 2012 19-5-104

40 CFR 503
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R384.  Health, Disease Control and Prevention, Health
Promotion.
R384-201.  School-Based Vision Screening for Students in
Public Schools.
R384-201-1.  Authority.

(1) This rule is authorized by section 53A-11-203.
(2) The Department of Health is authorized under the rule

to set standards and procedures for vision screening required by
this chapter, which shall include a process for notifying the
parent or guardian of a child who fails a vision screening or is
identified as needing follow-up care; and provide the Division
with copies of rules, standards, instructions; and
recommendation for test charts necessary for conducting vision
screening.

R384-201-2.  Definitions.
(1)  Division -- Division of Services for the Blind and

Visually Impaired, State Office of Education.
(2)  Eye care professional -- Ophthalmologist or

optometrist
(3)  LEA -- Local education agency
(4)  Photoscreening -- Automated screening technique that

facilitates vision screening in children, especially those that are
difficult to screen (infants, toddlers, and children with
developmental delays).  It screens for a range of eye problems
including most refractive errors, alignment errors, opacities
(such as cataracts), and other visible eye abnormalities.

(5)  Screening certificate -- Written documentation of
vision screening or comprehensive eye examination by a
licensed physician, or eye care professional that have been given
within one year of entering a public school are acceptable.

(6)  Sure Sight -- A vision screening auto-refractor that
identifies nearsightedness, farsightedness, astigmatism and the
difference between eyes.

(7)  Significant visual impairment -- A visual impairment
severe enough to interfere with learning. The term is the
designation required for a child to receive services from district
vision or Utah Schools for the Deaf and Blind (USDB).

(8)  Screener -- Pediatricians, family practitioners, nurses,
or trained medical staff can perform vision screening at regular
well child office visits. In addition, school volunteers and
groups are trained to support vision screening programs for
children. A licensed health professional providing vision care to
private patients may participate as a screener in a school vision
screening program for a child nine years of age or older.

(9)  USDB -- Utah Schools for the Deaf and Blind
(10) UDOH -- Utah Department of Health
(11) Vision Screening School Vision Screening programs

are an efficient and cost-effective method to identify children
with significant visual impairment so that a referral can be made
to an appropriate eye care professional for further evaluation and
treatment. School Vision Screenings must use devices and
procedures approved by the Division and UDOH.  The
procedures for conducting screening may include, age or grade
levels to be screened, tests to be used, criteria for referral and
documentation of findings.

R384-201-3.  Purpose.
The purpose of school based vision screening is to set

standards and procedures for vision screening for students in
public schools.  This is necessary to detect vision difficulties in
school age children in public schools so that follow-up for
potential concerns may be done by the child's parent or
guardian.  Vision screening is not a substitute for a complete eye
exam and vision evaluation by an eye care professional.

R384-201-4.  Students Eligible for Free Screening.
The following students in an LEA may receive free vision

screenings to include:  distance visual acuity and other age

appropriate tests that may detect visual problems upon request.
(1)  Students entering pre-kindergarten, kindergarten and

any student age eight and under entering school for the first time
in Utah;

(2)  Vision screening may be conducted for all school age
children in grades pre-kindergarten through 12.  The UDOH and
the Division recommend screening students every other year
after pre-kindergarten and kindergarten screenings, to include
grades 1, 3, 5, 7, and 9 or 10 and annually for students with
hearing impairment and any student referred by school
personnel, parent or self to rule out vision as a reason for
learning problems;

(3)  Tenth grade students may be screened as part of their
driver's education class; and

(4)  Students who are currently receiving services from the
Utah Schools for the Deaf and Blind (USDB) or LEA vision
staff who have a diagnosed significant visual impairment will be
exempt from screening.

R384-201-5.  Required Screening.
Required screening for students identified with disabilities

in an LEA are as follows:
(1)  Vision issues have to be ruled out as reasons for

learning problems before Specific Learning Disability can be
used as eligibility criteria and

(2)  Every three years, a student must be reevaluated for
eligibility for special education in all areas of suspected
disability, including vision.

R384-201-6.  Proof of Screening.
Certificate or health form from a licensed physician, nurse

practioner, eye care professional documenting a visual screening
or examination given within one year of entering a public school
are acceptable for school entry. All children age eight and under
entering a public school for the first time without proof of
screening mentioned above, may be screened during that school
year by a trained vision screener.

R384-201-7.  Training of Screeners.
(1)  A training session shall be provided by the LEA to all

volunteer vision screeners prior to the start of annual vision
screenings.

(2)  Trainings in compliance with Division materials
should be provided by the LEA.

(3)  The Department of Health in collaboration with the
Division shall provide train the trainer vision screening training
materials.

(4)  Training vision screening materials will be shared with
groups that provide free vision screening services in Utah
schools.

R384-201-8. Screening.
(1)  Screenings are to be performed following criteria

developed by the UDOH in collaboration with the Division.
(2)  It is recommended that vision screenings are done

early in the school session to provide time in that school year for
adequate referral and follow-up to be done.

(3)  Parents/legal guardian of a child have the right not to
participate in vision screening due to personal beliefs.  All
parents must be notified of scheduled vision screenings by the
public school to provide an opportunity to opt out of screening
for their child utilizing the vision screening exemption form,
available at the public school, to document a personally held
belief.

(4)  A public school staff member should be present at all
times during vision screenings performed by any volunteer(s)
including those done by an eye care professional.  If the school
nurse is not present, the school nurse should be available for
consultation and re-screening.
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(5)  Screenings are to be done using material and
procedures approved by the UDOH in collaboration with the
Division.  Standards and procedures are based on guidance of
American Academy of Pediatrics and the American Academy of
Ophthalmology and National School Nurse Association.

(6)  An eye care professional providing vision care to
private patients may participate as a screener in a free vision
screening program for students nine years of age or older.

(a)  An eye care professional screener may not market,
advertise or promote their business in conjunction with the free
screening at public school.

(b)  The eye care professional will provide results of vision
screening to public school in a format (paper or electronic) as
required by the Division.

(7)  Any group that provides free vision screening services
in the LEA will provide results of vision screening to the public
school on forms required by the Division.

R384-201-9.  Documentation and Follow-up.
All vision screening findings are to be documented in the

student's permanent school record.  Screening failures and
follow-up results for students age eight and under, who are
entering school for the first time in this state, are to also be
reported to the Division by the LEA

Reported information to the Division shall include:
(1)  The LEA shall report to the division students who fail

vision screening and referral follow-up results for children age
eight and under, who are entering school for the first time in this
state.

(2)  Follow up information from an eye examination
referral if available may be included with written permission
obtained by the public school from the parent or guardian
permission;

(3)  Follow-up results and screening findings are to be
documented in a format approved by the UDOH in collaboration
with the Division;

(4) Screening results and follow-up information shall be
sent to the Division on or before June 15 for all screenings
performed during that school year;

(5)  The Division is responsible to maintain a state
database/registry only accessible by authorized Division staff of
students who fail vision screening and who are referred for
follow-up.

(6)  In the interest of family privacy, the Division shall not
contact a parent or guardian for information related to follow-up
referral for professional eye examination unless assistance is
requested in writing by the LEA.

R384-201-10. Requirements for Referral.
(1)  Children who fail initial age appropriate school vision

screening may be re-screened by a school nurse to confirm
results before notification to student's parent or guardian of any
impairment disclosed by the vision screening recommending
further evaluation by an eye care professional. If the screening
of a child 9 or older was administered in the public school by an
eye care professional, the school nurse does not have to
rescreen.

(2)  The public school shall notify, in writing within 30
days from vision screening, a student's parent or guardian of any
impairment disclosed by the vision screening recommending
further evaluation by an eye care professional.

(3)  An LEA may provide information to a parent or
guardian of availability of follow up vision services for students.

(4)  A student diagnosed by an eye care professional with
a significant visual impairment shall be referred to the LEA
vision consultant or teacher of the visually impaired prior to
referral to the USDB.

R384-201-11.  Photoscreening.

Preschool, kindergarten children, and special education
students who are not candidates for regular vision screening
may be screened by a school nurse using a sure sight
scanner,another device approved by the Division or by Division
staff with a photo screening type device.  The Division is
available for assistance and consultation for photo screening.
Prior to photo screening by the Division or other outside
agencies approved by the Division, the public school shall
obtain written permission from the parent or guardian.

References:
National Association of School Nurses (2006) Vision

Screening, schools.
S. Proctor (2005) To See or not to See screening the Vision

of Children in School.  National Association of School Nurses.
Pediatrics Vol. 111 No.4 April 2003, pp. 902-907 at 2003

American Academy of Pediatrics ICPC-2 Category F.Eye.

KEY:  eye exams, school vision, vision evaluations
July 1, 2013 53A-11-203
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R392.  Health, Disease Control and Prevention,
Environmental Services.
R392-510.  Utah Indoor Clean Air Act.
R392-510-1.  Authority.

(1)  This rule is authorized by Sections 26-1-30(2), 26-15-
12, and Title 26 Chapter 38.

(2)  This rule does not preempt other restrictions on
smoking that are otherwise allowed by law.

R392-510-2.  Definitions.
The definitions in Section 26-38-2 apply to this rule in

addition to the following:
(1)  "Agent" means the person to whom a building owner

has delegated the maintenance and care of the building.
(2)  "Area" means a three dimensional space.
(3)  "Building" means an entire free standing structure

enclosed by exterior walls.
(4)  "Building owner" means the person(s) who has an

ownership interest in any public or private building.
(5)  "E-cigarette" means any electronic oral device that

provides a vapor of nicotine or other substance and which
simulates smoking through its use or through inhalation of the
vapor through the device; and includes an oral device that is
composed of a heating element, battery, or electronic circuit and
marketed, manufactured, distributed, or sold as an e-cigarette, e-
cigar, e-pipe, or any other product name or descriptor, if the
function of the product meets the definition of an electronic oral
device.

(6)  "Employer" means any individual, firm, corporation,
partnership, business trust, legal representative, or other
business entity which engages in any business, industry,
profession, or activity in this state and employs one or more
employees or who contracts with one or more persons, the
essence of which is the personal labor of such person or persons.

(7)  "Enclosed" means space between a floor and ceiling
which is designed to be surrounded on all sides at any time by
solid walls, screens, windows or similar structures (exclusive of
doors and passageways) which extend from the floor to the
ceiling.

(8)  "Executive Director" means the Executive Director of
the Utah Department of Health or his designee.

(9)  "Facility" means any part of a building, or an entire
building.

(10)  "HVAC system" means the collective components of
a heating, ventilation and air conditioning system.

(11)  "Lighted Tobacco" means both tobacco that is under
self sustained combustion and tobacco that is heated to a point
of smoking or vaporizing.

(12)  "Local Health Officer" means the director of the
jurisdictional local health department as defined in Title 26A,
Chapter 1, or his designee.

(13)  "Nonsmoker" means a person who has not smoked a
tobacco product in the preceding 30 days.

(14)  "Operator" means a person who leases a place from
a building owner or controls, operates or supervises a place.

(15)  "Place" means any "place of public access", or
"publicly owned building or office", as defined in Title 26,
Chapter 38.

(16)  "Smoking" means the possession of any lighted or
heated tobacco product in any form; inhaling, exhaling, burning,
or heating a substance containing tobacco or nicotine intended
for inhalation through a cigar, cigarette, pipe, or hookah.

(17)  "Workplace" means any enclosed space, including a
vehicle, in which one or more individuals perform any type of
service or labor for consideration of payment under any type of
employment relationship.  This includes such places wherein
individuals gratuitously perform services for which individuals
are ordinarily paid.

R392-510-3.  Responsibility for Compliance.
Where this rule imposes a duty on a building owner, agent,

or operator, each is independently responsible to assure
compliance and each may be held liable for noncompliance.

R392-510-4.  Proprietor Right to Prohibit Smoking.
(1)  The owner, agent or operator of a place may prohibit

smoking anywhere on the premises.
(2)  The owner, agent or operator of a place may also

prohibit smoking anywhere outdoors on the premises.

R392-510-5.  Smoking Prohibited Entirely in Places of
Public Access and Publicly Owned Buildings and Offices.

(1)  Places listed in Section 26-38-2(1)(a) through (p) are
places of public access and smoking is prohibited in them
except as provided for in Section 26-38-3(2).

(2)  It is the responsibility of the owner or operator to
provide evidence to the local health department upon request
that the facility is in compliance with this rule.

R392-510-6.  Requirements for Smoking Permitted Areas.
(1)  Any enclosed area where smoking is permitted must be

designed and operated to prevent exposure of persons outside
the area to tobacco smoke generated in the area.

(2)  If a lodging facility permits smoking as provided in
Section 26-38-3(2)(b) in designated smoking-allowed guest
rooms, or if a nursing home, assisted living facility, small health
care facility, or hospital with a certified swing-bed program
permits smoking as provided in Section 26-38-3(2)(b) in
designated smoking-allowed private residential sleeping rooms,
the facility's air handling system or systems must not allow air
from any smoking-allowed area to mix with air in or to be used
in:

(a)  any part of the facility defined as a place of public
access in Section 26-38-2(1);

(b)  another room designated as a non-smoking room; or
(c)  common areas of the facility, including dining areas,

lobby areas and hallways.
(d)  If an operator of a lodging facility chooses to modify

the status of a room from a smoking to a non- smoking room,
then the operator shall perform a full deep cleaning of the room.
The deep cleaning shall include cleaning of carpets, bedding,
drapes, walls, and any other object in the room which absorbs
smoking particles or smoking fumes.

R392-510-7.  HVAC System Documentation.
(1)  If a building has a smoking-permitted area under

Section 26-38-3(2), the building owner must obtain and keep on
file a signed statement from an air balancing firm certified by
the Associated Air Balance Council or the National
Environmental Balancing Bureau, or an industrial hygienist
certified by the American Board of Industrial Hygiene that the
smoking permitted area meets the requirements of Subsections
R392-510-6(1).  If a building's HVAC System is altered in any
way, the building owner must obtain new certification on the
system.

(2)  The building owner must provide the information
required in Subsection R392-510-7(1) within three working
days upon request from the operator, executive director or local
health officer.

(3)  The operator must provide the information required in
Subsection R392-510-7(1)  within five working days upon the
request of the executive director or local health officer.

(4)  The building owner must provide the HVAC operation
specifications and maintenance guidelines to the HVAC
operation and maintenance personnel or contractor.  The
maintenance guidelines must include the manufacturer's
recommended procedures and time lines for maintenance of
HVAC system components.  If the manufacturer's recommended
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procedures for operation and maintenance of the HVAC system
are not available, the building owner must obtain and use
guidelines developed by a mechanical engineer licensed by the
State of Utah who has expertise in the design and evaluation of
HVAC systems or by a mechanical contractor licensed by the
State of Utah who has expertise in the repair and maintenance
of HVAC systems.

(5)  The building owner must maintain HVAC inspection
and maintenance records or logs for the three previous years and
must make them available to the operator, executive director or
local health officer within three working days of a request.

(6)  The operator must make the record or logs required in
Subsection R392-510-7(5) available to the executive director or
local health officer within five working days of a request.

(7)  The records or logs required in Subsection R392-510-
7(5) must include:

(a)  The specific maintenance and repair action taken, and
reasons for actions taken;

(b)  The name and affiliation of the individual performing
the work; and

(c)  The date of the inspection or maintenance activity.

R392-510-8.  Operation and Maintenance of HVAC Systems.
(1)  The building owner, agent, or operator of a place

where smoking is permitted under Section 26-38-3(2) shall
identify a person responsible for the operation and maintenance
of the HVAC system.

(2)  The building owner, agent, or operator of a place
where smoking is permitted under Section 26-38-3(2) must
maintain and operate the HVAC system to meet the
requirements of Subsections R392-510-6.

(3)  The building owner, agent, or operator of a place
where smoking is permitted under Section 26-38-3(2) must
cause the HVAC system components to be inspected, adjusted,
cleaned, and calibrated according to the manufacturer's
recommendations, or replaced as specified in the maintenance
guidelines required in Subsection R392-510-7(4).  The building
owner, agent, or operator's experience with the HVAC system
may establish that more frequent maintenance activities are
required.

(4)  Visual or olfactory observation is sufficient to
determine whether a smoking-permitted area meets the
requirements of Section R392-510-6.

R392-510-9.  Protection of Air Used for Ventilation.
(1)  Smoking is not permitted within 25 feet of any

entrance-way, exit, open window, or air intake of a building
where smoking is prohibited.

(2)  Ashtrays may be placed near entrances only if they
have durable and easily readable signage indicating that the
ashtray is provided for convenience only and the area around it
is not a smoking area.  The sign shall include a reference to the
25 foot prohibition.

(3)  An employer shall establish a policy to prohibit
employee smoking within 25 feet of any entrance-way, exit,
open window, or air intake of a building where smoking is
prohibited.

R392-510-10.  Educational and Cultural Activities Not
Exempted.

(1)  Educational facilities, as used in the Utah Indoor Clean
Air Act, means any facility used for instruction of people,
including preschools, elementary and middle schools, junior and
senior high schools.

(2)  Smoking is prohibited in facilities used by, vocational
schools, colleges and universities, and any other facility or
educational institution operated by a commercial enterprise or
nonprofit entity, including hotel, motel, and convention center
rooms, for the purpose of providing academic classroom

instruction, trade, craft, computer or other technical or
professional training, or instruction in dancing, artistic, musical
or other cultural skills as well as all areas supportive of
instruction including classrooms, lounges, lecture halls, study
areas and libraries.

R392-510-11.  Private Dwellings Which Are Places of
Employment.

(1)  A private dwelling is subject to these rules while an
individual who does not reside in the dwelling is engaged to
perform services in the dwelling on a regular basis is present.
This includes situations where an individual performs services
such as, but not limited to:

(a)  domestic services;
(b)  secretarial services for a home-based business; or
(c)  bookkeeping services for a home-based business.
(2)  In a private dwelling in which a business or service is

operated and into which the public enters for purposes related
to the business or service smoking is prohibited in the business
or service area during hours when the dwelling is open to the
public.

(3)  A private dwelling in which an individual is employed
on a nonregular basis only is not subject to these rules.  This
includes situations where individuals perform services such as:

(a)  baby-sitting services;
(b)  trade services for the owner of the dwelling or

individuals residing in the dwelling such as those services
performed by plumbers, electricians and remodelers;

(c)  emergency medical services;
(d)  home health services; and
(e)  part-time housekeeping services.

R392-510-12.  Signs and Public Announcements.
Signs required in this section must be easily readable and

must not be obscured in any way.  The words "No Smoking"
must be not less than 1.5 inches in height.  If the international
"No Smoking" symbol is used alone, it must be at least 4 inches
in diameter.

(1)  In a place where smoking is prohibited entirely, the
building owner, agent, or operator must conspicuously post a
sign using the words, "No smoking is permitted in this
establishment" or a similar statement, which shall also include
the international no-smoking symbol, on all entrances or in a
position clearly visible on entry into the place.

(2)  In a place where smoking is partially allowed, the
building owner, agent, or operator must conspicuously post a
sign using the words, "No smoking is permitted except in
designated areas" or a similar statement, which shall also
include the international no-smoking symbol, on all entrances
or in a position clearly visible on entry into the place.

(3)  In a place where smoking is allowed in its entirety, the
building owner, agent, or operator must conspicuously post a
sign using the words, "This establishment is a smoking area in
its entirety" or similar statement.

(4)  The building owner, agent, or operator must post a sign
at all smoking-permitted areas provided for under Section 26-
38-3(2)(a), (b), and (c).  The sign must have the words,
"smoking permitted" or similar wording and include the
international smoking symbol.

(5)  The building owner, agent, or operator must post a sign
inside the exit of all smoking-permitted areas, if the exit leads
to a smoking-prohibited area.  The sign must have the words,
"smoking not permitted beyond this point" or similar wording
and include the international no-smoking symbol.

(6)  In public lodging facilities that designate guest rooms
as smoking allowed, the building owner, agent, or operator must
conspicuously post a permanent sign on the smoking-allowed
guest room door and meet the requirements of R392-510-6(1)
and (2).
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(7)  In nursing homes, assisted living facilities, small health
care facilities and hospitals with a certified swing-bed program
that designate private residential sleeping rooms as "smoking
allowed," the building owner, agent, or operator must
conspicuously post a permanent sign on the door and meet the
requirements of R392-510-6(1) and (2).

(8)  The building owner, agent, or operator of an airport
terminal, bus station, train station, or similar place must provide
announcements on a public address system as often as necessary
but not less than four times per hour during the hours that the
place is open to the public, as follows:

(a)  If smoking is not permitted, the announcements shall
convey that the Utah Indoor Clean Air Act prohibits smoking in
the place.

(b)  If smoking is partially permitted, the announcements
shall convey that the Utah Indoor Clean Air Act requires
smokers to smoke only in those areas specifically designated for
smoking.

(9)  The building owner, agent, or operator of a sports
arena, convention center, special events center, concert hall or
other similar place must provide announcements on a public
address system prior to the beginning of any event, at
intermissions, at the conclusion of the event and any other break
in the program or event, as follows:

(a)  If smoking is not permitted, the announcements shall
convey that the Utah Indoor Clean Air Act prohibits smoking in
the place.

(b)  If smoking is partially permitted, the announcements
shall convey that the Utah Indoor Clean Air Act requires
smokers to smoke only in those areas specifically designated for
smoking.

(10)  The building owner, agent, or operator of a large
place, such as an airport, university, hotel or motel, or sports
arena may, in writing, request the assistance of the local health
officer to establish an effective signage and public
announcements plan.  The local health officer may cause the
plan to be modified at any time to protect nonsmokers from
being exposed to tobacco smoke.

(11)  Buildings that are places of worship operated by a
religious organization are not required to post signs.

(12)  In a place of public access where the smoking of non-
tobacco products is allowed and smoking of tobacco is
prohibited, a sign shall be posted indicating that tobacco
products may not be smoked.

R392-510-13.  Discrimination.
An employer may not discriminate or take any adverse

action against an employee or applicant because that person has
sought enforcement of the provisions of Title 26, Chapter 38,
Rule R392-510, the smoking policy of the workplace or
otherwise protests the smoking of others.

R392-510-14.  Temporary Exemption.
(1)  The definition of smoking, which prohibits heated

tobacco inhaled or exhaled through a hookah does not apply to
a place of public access if it meets the requirements outlined by
statute in 26-38-2.5, and action was required prior to July 1,
2012.  The department or local health department shall certify
that the exemption requirements are met as directed by 26-38-
2.5 and a reasonable fee may be imposed to recover the cost of
certification of exemption.  In addition, penalties may be
imposed for violation of the exemption as defined in 26-23-6.
The exemption will sunset, in accordance with 63I-1-226, July
1, 2017.  Additionally, as required by statute, the place of public
access must provide through written notice on menus, or
conspicuously located signage that only tobacco products sold
at this place of public access may be heated, inhaled, and
exhaled and that only those 21 years of age and older may be
admitted.  Any change in exemption status must be reported to

the local health department.
(2)  The place of public access shall allow the local health

department and State Health Department to inspect the facility
to verify ongoing compliance with the rule and statute during
the 5 year exemption period.  To maintain the exemption, the
place of public access must:

(a)  Maintain its class C or D liquor license.
(b)  Admit only individuals 21 years of age and older into

the place of public access.
(c)  Prominently display signs on the premises and in

advertisements that disclose the dangers of second hand smoke
and inhaling tobacco.

(d)  Require that only tobacco products sold by the place
of public access may be heated, inhaled, and exhaled in the
place of public access.

(e)  Not sell a product for use in a hookah that contains
more than 30% tobacco or more than .05% nicotine.

(f)  Sell a mixture of tobacco and other flavors for the
purpose of heating, inhaling, and exhaling the tobacco mixture
through a hookah pipe

(g)  Be able to demonstrate that the sale of the mixture of
tobacco and other flavors for use in a hookah pipe in the place
of public access constitutes at least 10% of the establishment's
gross annual sales (January 1 to December 31 during the
exemption period).

(3)  If the place of public access does not meet the
requirements of the exemption as determined by inspection of
the local health department and/or State Health Department, the
certification of exemption shall be suspended, and the place of
public access shall go through the appeals process as outlined
in 26a-1-121 (2) to determine if the permit should be
permanently revoked or if corrections have been made, renewed
for the balance of the 5 year period.

R392-510-15.  Signs Required for Temporary Exemption.
(1)  The building owner, agent or operator must

conspicuously post signs that are easily readable and not
obscured in any way as outlined in R392-510-12.  The words
must not be less than 1.5 inches in height.  The signs shall state
"WARNING: There is no risk-free level of inhaling tobacco
smoke or exposure to secondhand tobacco smoke. -U.S.
Surgeon General".

(2)  The sign shall be posted at all entrances or in a
position clearly visible on entry into the place.

(3)  Any advertisements to the public must include the
statement "WARNING: There is no risk-free level of inhaling
tobacco smoke or exposure to secondhand tobacco smoke. -U.S
Surgeon General".

R392-510-16.  Restriction on Use of e-Cigarette in Place of
Public Access.

The prohibition against the use of an e-cigarette in a place
of public access does not apply if:

(1)  the use of the e-cigarette occurs in the place of public
access that is a retail establishment that sells e-cigarettes and the
use is for the purpose of:

(a)  the retailer of an e-cigarette demonstrating to the
purchaser of the e-cigarette how to use the e-cigarette; or

(b)  the customer sampling a product sold by the retailer for
use in an e-cigarette; and the retailer of e-cigarettes:

(i)  has all required licenses for the possession and sale of
e-cigarettes in a place of business;

(ii)  does not permit a person under the age of 19 to enter
any part of the premises of the retail establishment in which the
e-cigarettes are sold; and

(iii)  the sale of e-cigarettes and substances for use in e-
cigarettes constitutes at least 75% of the establishment's gross
sales.

(2)  this section sunsets, in accordance with 63I-1-226, July
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1, 2017.

R392-510-17.  Enforcement action by Proprietors.
An owner, agent, or employee of the owner of a place

where smoking is prohibited by this rule who observes a person
smoking in apparent violation of this rule shall request the
person to stop smoking.  If the person fails to comply, the
proprietor, agent, or employee shall ask the person to leave the
premises.

KEY:  public health, indoor air pollution, smoking,
ventilation
July 1, 2013 26-1-30(2)
Notice of Continuation April 2, 2012 26-15-1 et seq.

26-38-1
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R396.  Health, Disease Control and Prevention,
Immunization.
R396-100.  Immunization Rule for Students.
R396-100-1.  Purpose and Authority.

(1)  This rule implements the immunization requirements
of Title 53A, Chapter 11, Part 3.  It establishes minimum
immunization requirements for attendance at a public, private,
or parochial kindergarten, elementary, or secondary school
through grade 12, nursery school, licensed day care center, child
care facility, family home care, or Head Start program in this
state.  It establishes:

(a)  required doses and frequency of vaccine
administration;

(b)  reporting of statistical data; and
(c)  time periods for conditional enrollment.
(2)  This rule is required by Section 53A-11-303 and

authorized by Section 53A-11-306.

R396-100-2.  Definitions.
As used in this rule:
"Department" means the Utah Department of Health.
"Early Childhood Program" means a nursery or preschool,

licensed day care center, child care facility, family care home, or
Head Start program.

"Exemption" means a relief from the statutory
immunization requirements by reason of qualifying under
Sections 53A-11-302 and 302.5.

"Parent" means a biological or adoptive parent who has
legal custody of a child; a legal guardian, or the student, if of
legal age.

"School" means a public, private, or parochial
kindergarten, elementary, or secondary school through grade 12.

"School entry" means a student, at any grade, entering a
Utah school or an early childhood program for the first time.

"Student" means an individual enrolled or attempting to
enroll in a school or early childhood program.

R396-100-3.  Required Immunizations.
(1)  A student born before July 1, 1993 must meet the

minimum immunization requirements of the ACIP prior to
school entry for the following antigens:  Diphtheria, Tetanus,
Pertussis, Polio, Measles, Mumps, and Rubella.

(2)  A student born after July 1, 1993 must meet the
minimum immunization requirements of the ACIP prior to
school entry for the following antigens: Diphtheria, Tetanus,
Pertussis, Polio, Measles, Mumps, Rubella, and Hepatitis B.

(3)  A student born after July 1, 1993, must also meet the
minimum immunization requirements of the ACIP prior to entry
into the seventh grade for the following antigens: Tetanus,
Diphtheria, Pertussis and Varicella.

(4)  A student born after July 1, 1996 must meet the
minimum immunization requirements of the ACIP prior to
school entry for the following antigens: Diphtheria, Tetanus,
Pertussis, Polio, Measles, Mumps, Rubella, Hepatitis B,
Hepatitis A, and Varicella.

(5)  To attend a Utah early childhood program, a student
must meet the minimum immunization requirements of the
ACIP for the following antigens:  Diphtheria, Tetanus, Pertussis,
Polio, Measles, Mumps, Rubella, Haemophilus Influenza Type
b, Hepatitis A, Hepatitis B, Pneumococcal, and Varicella
vaccines prior to school entry.

(6)  The vaccinations must be administered according to the
recommendations of the United States Public Health Service's
Advisory Committee on Immunization Practices (ACIP) as
listed below which are incorporated by reference into this rule:

(a)  General Recommendations on Immunization:
December 1, 2006/Vol. 55/No. RR-15;

(b)  Immunization of Adolescents: November 22,
1996/Vol. 45/No. RR-13;

(c)  Combination Vaccines for Childhood Immunization:
May 14, 1999/Vol. 48/No.RR-5;

(d)  Diphtheria, Tetanus, and Pertussis: Recommendations
for Vaccine Use and Other Preventive Measures: August 8,
1991/Vol. 40/No. RR-10;

(e)  Pertussis Vaccination: Use of Acellular Pertussis
Vaccines Among Infants and Children: March 28, 1997/Vol.
46/No. RR-7;

(f)  Use of Diphtheria Toxoid-Tetanus Toxoid-Acellular
Pertussis Vaccine as a Five-Dose Series: Supplemental
Recommendations of the Advisory Committee on Immunization
Practices: November 17, 2000/Vol. 49/No.  RR-13;

(g)  Preventing Tetanus, Diphtheria, and Pertussis Among
Adolescents:  Use of Tetanus Toxoid, Reduced Diphtheria
Toxoid and Acellular Pertussis Vaccines: March 24, 2006/Vol.
55/No. RR-3;

(h)  A Comprehensive Strategy to Eliminate Transmission
of Hepatitis B Virus Infection in the United States December
23, 2005/Vol. 54/No. RR-6;

(i)  Haemophilus b Conjugate Vaccines for Prevention of
Haemophilus influenzae Type b Disease Among Infants and
Children Two Months of Age and Older: January 11, 1991/Vol.
40/No. RR-1;

(j)  Recommendations for Use of Haemophilus b Conjugate
Vaccines and a Combined Diphtheria, Tetanus, and Pertussis,
and Haemophilus b Vaccine: September 17, 1993/Vol. 42/No.
RR-13;

(k)  Measles, Mumps, and Rubella-Vaccine Use and
Strategies for Elimination of Measles, Rubella, and Congenital
Rubella Syndrome and Control of Mumps: May 22, 1998/Vol.
47/No. RR-8;

(l)  Updated Recommendations of the Advisory Committee
on Immunization Practices (ACIP for the Control and
Elimination of Mumps:  June 9, 2006/Vol. 55/No. 22;

(m)  Poliomyelitis Prevention in the United States: May 19,
2000/Vol. 49/No. RR-5;

(n)  Prevention of Varicella: June 22, 2007/Vol. 56/No.
RR-4;

(o)  Prevention of Hepatitis A Through Active or Passive
Immunization: May 29, 2006/Vol. 55/No. RR-7; and

(p)  Preventing Pneumococcal Disease Among Infants and
Young Children: October 6, 2000/Vol. 49/No. RR-9.

R396-100-4.  Official Utah School Immunization Record
(USIR).

(1)  Schools and early childhood programs shall use the
official Utah School Immunization Record (USIR) form as the
record of each student's immunizations.  The Department shall
provide copies of the USIR to schools, early childhood
programs, physicians, and local health departments upon each
of their requests.

(2)  Each school or early childhood program shall accept
any immunization record provided by a licensed physician,
registered nurse, or public health official as certification of
immunization. It shall transfer this information to the USIR with
the following information:

(a)  name of the student;
(b)  student's date of birth;
(c)  vaccine administered; and
(d)  the month, day, and year each dose of vaccine was

administered.
(3)  Each school and early childhood program shall

maintain a file of the USIR for each student in all grades and an
exemption form for each student claiming an exemption.

(a)  The school and early childhood programs shall
maintain up-to-date records of the immunization status for all
students in all grades such that it can quickly exclude all non-
immunized students if an outbreak occurs.

(b)  If a student withdraws, transfers, is promoted or
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otherwise leaves school, the school or early childhood program
shall either:

(i)  return the USIR and any exemption form to the parent
of a student; or

(ii)  transfer the USIR and any exemption form with the
student's official school record to the new school or early
childhood program.

(4)  A representative of the Department or the local health
department may examine, audit, and verify immunization
records maintained by any school or early childhood program.

(5)  Schools and early childhood programs may meet the
record keeping requirements of this section by keeping its
official school immunization records in the Utah Statewide
Immunization Information System (USIIS).

R396-100-5.  Exemptions.
A parent claiming an exemption to immunization for

medical, religious or personal reasons, as allowed by Section
53A-11-302, shall provide to the student's school or early
childhood program the required completed forms.  The school
or early childhood program shall attach the forms to the
student's USIR.

R396-100-6.  Reporting Requirements.
(1)  Each school and early childhood program shall report

the following to the Department in the form or format prescribed
by the Department:

(a)  by November 30 of each year, a statistical report of the
immunization status of students enrolled in a licensed day care
center, Head Start program, and kindergartens;

(b)  by November 30 of each year, a statistical report of the
two-dose measles, mumps, and rubella immunization status of
all kindergarten through twelfth grade students;

(c)  by November 30 of each year, a statistical report of
tetanus, diphtheria, pertussis, hepatitis B, varicella, and the two-
dose measles, mumps, and rubella immunization status of all
seventh grade students; and

(d)  by June 15 of each year, a statistical follow-up report
of those students not appropriately immunized from the
November 30 report in all public schools, kindergarten through
twelfth grade.

(2)  The information that the Department requires in the
reports shall be in accordance with the Centers for Disease
Control and Prevention guidelines.

R396-100-7.  Conditional Enrollment and Exclusion.
A school or early childhood program may conditionally

enroll a student who is not appropriately immunized as required
in this rule.  To be conditionally enrolled, a student must have
received at least one dose of each required vaccine and be on
schedule for subsequent immunizations.  If subsequent
immunizations are one calendar month past due, the school or
early childhood program must immediately exclude the student
from the school or early childhood program.

(1)  A school or early childhood program with
conditionally enrolled students shall routinely review every 30
days the immunization status of all conditionally enrolled
students until each student has completed the subsequent doses
and provided written documentation to the school or early
childhood program.

(2)  Once the student has met the requirements of this rule,
the school or early childhood program shall take the student off
conditional status.

R396-100-8.  Exclusions of Students Who Are Under
Exemption and Conditionally Enrolled Status.

(1)  A local or state health department representative may
exclude a student who has claimed an exemption to all vaccines
or to one vaccine or who is conditionally enrolled from school

attendance if there is good cause to believe that the student has
a vaccine preventable disease and:

(a)  has been exposed to a vaccine-preventable disease; or
(b)  will be exposed to a vaccine-preventable disease as a

result of school attendance.
(2)  An excluded student may not attend school until the

local health officer is satisfied that a student is no longer at risk
of contracting or transmitting a vaccine-preventable disease.

R396-100-9.  Penalties.
Enforcement provisions and penalties for the violation or

for the enforcement of public health rules, including this
Immunization Rule for Students, are prescribed under Section
26-23-6.

KEY:  immunizations, rules and procedures
March 15, 2010 53A-11-303
Notice of Continuation June 28, 2013 53A-11-306
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R398.  Health, Family Health and Preparedness, Children
with Special Health Care Needs.
R398-1.  Newborn Screening.
R398-1-1.  Purpose and Authority.

(1)  The purpose of this rule is to facilitate early detection,
prompt referral, early treatment, and prevention of disability and
mental retardation in infants with certain genetic and endocrine
disorders.

(2)  Authority for the Newborn Screening program and
promulgation of rules to implement the program are found in
Sections 26-1-30(2)(a), (b), (c), (d), and (g) and 26-10-6.

R398-1-2.  Definitions.
(1)  "Abnormal test result" means a result that is outside of

the normal range for a given test.
(2)  "Appropriate specimen" means a blood specimen

submitted on the Utah Newborn Screening form that conforms
with the criteria in R398-1-8.

(3)  "Blood spot" means a clinical specimen(s) submitted
on the filter paper (specially manufactured absorbent specimen
collection paper) of the Newborn Screening form using the heel
stick method.

(4)  "Department" means the Utah Department of Health.
(5)  "Follow up" means the tracking of all newborns with

an abnormal result, inadequate or unsatisfactory specimen or a
quantity not sufficient specimen through to a normal result or
confirmed diagnosis and referral.

(6)  "Inadequate specimen" means a specimen determined
by the Newborn Screening Laboratory to be unacceptable for
testing.

(7)  "Indeterminate result" means a result that requires
another specimen to determine normal or abnormal status.

(8)  "Institution" means a hospital, alternate birthing
facility, or midwife service in Utah that provides maternity or
nursery services or both.

(9)  "Medical home/practitioner" means a person licensed
by the Department of Commerce, Division of Occupational and
Professional Licensing to practice medicine, naturopathy, or
chiropractic or to be a nurse practitioner, as well as the licensed
or unlicensed midwife who takes responsibility for delivery or
the on-going health care of a newborn.

(10)  "Metabolic diseases" means those diseases screened
by the Department which are caused by an inborn error of
metabolism.

(11)  "Newborn Screening form" means the Department's
demographic form with attached Food and Drug Administration
(FDA)-approved filter paper medical collection device.

(12)  "Quantity not sufficient specimen" or "QNS
specimen" means a specimen that has been partially tested but
does not have enough blood available to complete the full
testing.

(13)  "Unsatisfactory specimen" means an inadequate
specimen.

R398-1-3.  Implementation.
(1)  Each newborn in the state of Utah shall submit to the

Newborn Screening testing, except as provided in Section R398-
1-11.

(2)  The Department of Health, after consulting with the
Genetic Advisory Committee, will determine the Newborn
Screening battery of tests based on demonstrated effectiveness
and available funding.  Disorders for which the infant blood is
screened are:

(a)  Biotinidase Deficiency;
(b)  Congenital Adrenal Hyperplasia;
(c)  Congenital Hypothyroidism;
(d)  Galactosemia;
(e)  Hemoglobinopathy;
(f)  Amino Acid Metabolism Disorders:

(i)  Phenylketonuria (phenylalanine hydroxylase deficiency
and variants);

(ii)  Tyrosinemia type 1(fumarylacetoacetate hydrolase
deficiency);

(iii)  Tyrosinemia type 2 (tyrosine amino transferase
deficiency);

(iv)  Tyrosinemia type 3 (4-OH-phenylpyruvate
dioxygenase deficiency);

(v)  Maple Syrup Urine Disease (branched chain ketoacid
dehydrogenase deficiency);

(vi)  Homocystinuria (cystathionine beta synthase
deficiency);

(vii)  Citrullinemia (arginino succinic acid synthase
deficiency);

(viii)  Argininosuccinic aciduria (arginino succinic acid
lyase deficiency);

(ix)  Argininemia (arginase deficiency);
(x)  Hyperprolinemia type 2 (pyrroline-5-carboxylate

dehydrogenase deficiency);
(g)  Fatty Acid Oxidation Disorders:
(i)  Medium Chain Acyl CoA Dehydrogenase Deficiency;
(ii)  Very Long Chain Acyl CoA Dehydrogenase

Deficiency;
(iii)  Short Chain Acyl CoA Dehydrogenase Deficiency;
(iv)  Long Chain 3-OH Acyl CoA Dehydrogenase

Deficiency;
(v)  Short Chain 3-OH Acyl CoA Dehydrogenase

Deficiency;
(vi)  Primary carnitine deficiency (OCTN2 carnitine

transporter defect);
(vii)  Carnitine Palmitoyl Transferase I Deficiency;
(viii)  Carnitine Palmitoyl Transferase 2 Deficiency;
(ix)  Carnitine Acylcarnitine Translocase Deficiency;
(x)  Multiple Acyl CoA Dehydrogenase Deficiency;
(h)  Organic Acids Disorders:
(i)  Propionic Acidemia (propionyl CoA carboxylase

deficiency);
(ii)  Methylmalonic acidemia (multiple enzymes);
(iii)  Isovaleric acidemia (isovaleryl CoA dehydrogenase

deficiency);
(iv)  2-Methylbutiryl CoA dehydrogenase deficiency;
(v)  Isobutyryl CoA dehydrogenase deficiency;
(vi)  2-Methyl-3-OH-butyryl-CoA dehydrogenase

deficiency;
(vii)  Glutaric acidemia type 1 (glutaryl CoA

dehydrogenase deficiency);
(viii)  3-Methylcrotonyl CoA carboxylase deficiency;
(ix)  3-Ketothiolase deficiency;
(x)  3-Hydroxy-3-methyl glutaryl CoA lyase deficiency;
(xi)  Holocarboxylase synthase (multiple carboxylases)

deficiency;
(i)  Cystic Fibrosis; and
(j)  Severe Combined Immunodeficiency syndrome.

R398-1-4.  Responsibility for Collection of the First
Specimen.

(1)  If the newborn is born in an institution, the institution
must collect and submit an appropriate specimen, unless the
newborn is transferred to another institution prior to 48 hours of
age.

(2)  If the newborn is born outside of an institution, the
practitioner or other person primarily responsible for providing
assistance to the mother at the birth must arrange for the
collection and submission of an appropriate specimen.

(3)  If there is no other person in attendance of the birth,
the parent or legal guardian must arrange for the collection and
submission of an appropriate specimen.

(4)  If the newborn is transferred to another institution prior
to 48 hours of age, the receiving health institution must collect
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and submit an appropriate specimen.

R398-1-5.  Timing of Collection of First Specimen.
The first specimen shall be collected between 48 hours and

five days of age.  Except:
(1)  If the newborn is discharged from an institution before

48 hours of age, an appropriate specimen must be collected
within four hours of discharge.

(2)  If the newborn is to receive a blood transfusion or
dialysis, the appropriate specimen must be collected
immediately before the procedure, except in emergency
situations where time does not allow for collection of the
specimen.  If the newborn receives a blood transfusion or
dialysis prior to collecting the appropriate specimen the
following must be done:

(a)  Repeat the collection and submission of an appropriate
specimen 7-10 days after last transfusion or dialysis for a second
screening specimen;

(b)  Repeat the collection and submission of an appropriate
specimen 120 days after last transfusion or dialysis for a first
screening specimen.

R398-1-6.  Parent Education.
The person who has responsibility under Section R398-1-4

shall inform the parent or legal guardian of the required
collection and submission and the disorders screened.  That
person shall give the second half of the Newborn Screening
form to the parent or legal guardian with instructions on how to
arrange for collection and submission of the second specimen.

R398-1-7.  Timing of Collection of the Second Specimen.
A second specimen shall be collected between 7 and 28

days of age.
(1)  The parent or legal guardian shall arrange for the

collection and submission of the appropriate second specimen
through an institution, medical home/practitioner, or local health
department.

(2)  If the newborn's first specimen was obtained prior to
48 hours of age, the second specimen shall be collected by
fourteen days of age.

(3)  If the newborn is hospitalized beyond the seventh day
of life, the institution shall arrange for the collection and
submission of the appropriate second specimen.

R398-1-8.  Criteria for Appropriate Specimen.
(1)  The institution or medical home/practitioner collecting

the appropriate specimen must:
(a)  Use only a Newborn Screening form purchased from

the Department.  The fee for the Newborn Screening form is set
by the Legislature in accordance with Section 26-1-6;

(b)  Correctly store the Newborn Screening form;
(c)  Not use the Newborn Screening form beyond the date

of expiration;
(d)  Not alter the Newborn Screening form in any way;
(e)  Complete all information on the Newborn Screening

form.  If the infant is being adopted, the following may be
omitted:  infant's last name, birth mother's name, address, and
telephone number.  Infant must have an identifying name, and
a contact person must be listed;

(f)  Apply sufficient blood to the filter paper;
(g)  Not contaminate the filter paper with any foreign

substance;
(h)  Not tear, perforate, scratch, or wrinkle the filter paper;
(i)  Apply blood evenly to one side of the filter paper and

be sure it soaks through to the other side;
(j)  Apply blood to the filter paper in a manner that does

not cause caking;
(k)  Collect the blood in such a way as to not cause serum

or tissue fluids to separate from the blood;

(l)  Dry the specimen properly;
(m)  Not remove the filter paper from the Newborn

Screening form.
(2)  Submit the completed Newborn Screening form to the

Utah Department of Health, Newborn Screening Laboratory,
4431 South 2700 West, Taylorsville, Utah 84119.

(a)  The Newborn Screening form shall be placed in an
envelope large enough to accommodate it without folding the
form.

(b)  If mailed, the Newborn Screening form shall be placed
in the U.S. Postal system within 24 hours of the time the
appropriate specimen was collected.

(c)  If hand-delivered, the Newborn Screening form shall
be delivered within 48 hours of the time the appropriate
specimen was collected.

R398-1-9.  Abnormal Result.
(1)  (a)  If the Department finds an abnormal result

consistent with a disease state, the Department shall send
written notice to the medical home/practitioner noted on the
Newborn Screening form.

(b)  If the Department finds an indeterminate result on the
first screening, the Department shall determine whether to send
a notice to the medical home/practitioner based on the results on
the second screening specimen.

(2)  The Department may require the medical
home/practitioner to collect and submit additional specimens for
screening or confirmatory testing.  The Department shall pay for
the initial confirmatory testing on the newborn requested by the
Department.  The Department may recommend additional
diagnostic testing to the medical home/practitioner.  The cost of
additional testing recommended by the Department is not
covered by the Department.

(3)  The medical home/practitioner shall collect and submit
specimens within the time frame and in the manner instructed by
the Department.

(4)  As instructed by the Department or the medical
home/practitioner, the parent or legal guardian of a newborn
identified with an abnormal test result shall promptly take the
newborn to the Department or medical home/practitioner to
have an appropriate specimen collected.

(5)  The medical home/practitioner who makes the final
diagnosis shall complete a diagnostic form and return it to the
Department within 30 days of the notification letter from the
Department.

R398-1-10.  Inadequate or Unsatisfactory Specimen, or QNS
Specimen.

(1)  If the Department finds an inadequate or unsatisfactory
specimen, or QNS specimen, the Department shall inform the
medical home/practitioner noted on the Newborn Screening
form.

(2)  The medical home/practitioner shall submit an
appropriate specimen in accordance with Section R398-1-8.
The specimen shall be collected and submitted within two days
of notice, and the form shall be labeled for testing as directed by
the Department.

(3)  The parent or legal guardian of a newborn identified
with an inadequate or unsatisfactory specimen or QNS specimen
shall promptly take the newborn to the medical
home/practitioner to have an appropriate specimen collected.

R398-1-11.  Testing Refusal.
A parent or legal guardian may refuse to allow the required

testing for religious reasons only.  The medical
home/practitioner or institution shall file in the newborn's record
documentation of refusal, reason, education of family about the
disorders, and a signed waiver by both parents or legal guardian.
The practitioner or institution shall submit a copy of the refusal
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to the Utah Department of Health, Newborn Screening Program,
P.O. Box 144710, Salt Lake City, UT 84114-4710.

R398-1-12.  Access to Medical Records.
(1)  The Department shall have access to the medical

records of a newborn in order to identify medical
home/practitioner, reason appropriate specimen was not
collected, or to collect missing demographic information.

(2)  The institution shall enter the Newborn Screening form
number, also known as the Birth Record Number, into the Vital
Records database and the Newborn Hearing Screening database.

R398-1-13.  Noncompliance by Parent or Legal Guardian.
If the medical home/practitioner or institution has

information that leads it to believe that the parent or legal
guardian is not complying with this rule, the medical
home/practitioner or institution shall report such noncompliance
as medical neglect to the Department.

R398-1-14.  Confidentiality and Related Information.
(1)  The Department initially releases test results to the

institution of birth for first specimens and to the medical
home/practitioner, as noted on the Newborn Screening form, for
the second specimen.

(2)  The Department notifies the medical home/practitioner
noted on the Newborn Screening form as provided in Section
R398-1-9(1) of any results that require follow up.

(3)  The Department releases information to a medical
home/practitioner or other health practitioner on a need to know
basis.  Release may be orally, by a hard copy of results or
available electronically by authorized access.

(4)  Upon request of the parent or guardian, the Department
may release results as directed in the release.

(5)  All requests for test results or records are governed by
Utah Code Title 26, Chapter 3.

(6)  The Department may release information in summary,
statistical, or other forms that do not identify particular
individuals.

(7)  A testing laboratory that analyzes newborn screening
samples for the Department may not release information or
samples without the Department's express written direction.

R398-1-15.  Blood Spots.
(1)  Blood spots become the property of the Department.
(2)  The Department includes in parent education materials

information about the Department's policy on the retention and
use of residual newborn blood spots.

(3)  The Department may use residual blood spots for
newborn screening quality assessment activities.

(4)  The Department may release blood spots for research
upon the following:

(a)  The person proposing to conduct the research applies
in writing to the Department for approval to perform the
research.  The application shall include a written protocol for the
proposed research, the person's professional qualifications to
perform the proposed research, and other information if needed
and requested by the Department.  When appropriate, the
proposal will then be submitted to the Department's Internal
Review Board for approval.

(b)  The Department shall de-identify blood spots it
releases unless it obtains informed consent of a parent or
guardian to release identifiable samples.

(c)  All research must be first approved by the Department's
Internal Review Board.

R398-1-16.  Retention of Blood Spots.
(1)  The Department retains blood spots for a minimum of

90 days.
(2)  Prior to disposal, the Department shall de-identify and

autoclave the blood spots.

R398-1-17.  Reporting of Disorders.
If a diagnosis is made for one of the disorders screened by

the Department that was not identified by the Department, the
medical home/practitioner shall report it to the Department.

R398-1-18.  Statutory Penalties.
As required by Subsection 63G-3-201(5):  Any medical

home/practitioner or facility responsible for submission of a
newborn screen that violates any provision of this rule may be
assessed a civil money penalty as provided in Section 26-23-6.

KEY:  health care, newborn screening
July 1, 2013 26-1-6
Notice of Continuation Se2p6te-1m-b30er(2 1)0(a, )2, 0(0b9), (c), (d), and (g)

26-10-6
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R398.  Health, Family Health and Preparedness, Children
with Special Health Care Needs.
R398-2.  Newborn Hearing Screening.
R398-2-1.  Purpose and Authority.

(1)  The purpose of this rule is to facilitate early detection,
prompt referral, and early habilitation of infants with significant,
permanent hearing loss.

(2)  Authority for the Newborn Hearing Screening program
and promulgation of rules to implement the program are found
in Section 26-10-6.

R398-2-2.  Definitions.
(1)  "Hearing loss" means a dysfunction of the auditory

system of any type or degree that is sufficient to interfere with
the acquisition and development of speech and language skills.

(2)  "Screening" means the completion of an objective,
physiological test or battery of tests administered to determine
the infant's hearing status and the need for further diagnostic
testing by an audiologist or physician with the Department
approved instrumentation, protocols and pass/refer criteria.

(3)  "Auditory brainstem response" means an objective
electrophysiologic measurement of the brainstem's response to
acoustic stimulation of the ear.

(4)  "Automated auditory brainstem response" means
objective electrophysiologic measurement of the brainstem's
response to acoustic stimulation of the ear, obtained with
equipment which automatically provides a pass/refer outcome.

(5)  "Evoked otoacoustic emissions" means a specific test
method which elicits a physiologic response from the cochlea,
and may include Transient Evoked Otoacoustic Emissions and
Distortion Products Otoacoustic Emissions test procedures.

(6)  "Diagnostic procedures" means audiometric and
medical procedures required to diagnose hearing loss.

(7)  "Department" means the Utah Department of Health.
(8)  "Audiologist" means a person who is licensed by the

state where services are provided.
(9)  "Follow-up" means appropriate services and

procedures relating to the confirmation of hearing loss and
appropriate referrals for newborn children with abnormal or
inconclusive screening results.

(10)  "Referral" means to direct a newborn to a health care
professional for appropriate diagnostic procedures to diagnose
and determine the existence and extent of a hearing loss; and for
appropriate habilitation of a hearing loss.

(11)  "Tracking" means the use of information about the
infant's newborn hearing screening status to ensure that the
infant receives timely and appropriate services to complete the
screening and referral process.

(12)  "Lost to follow-up" means those newborns who
cannot be identified through tracking, and who have not
completed the screening and referral process.

(13)  "Institution" means a facility licensed by the State of
Utah for birthing babies.

(14)  "Primary care provider" means the newborn or
infant's primary medical caregiver.

(15)  "Parent" means a natural biological parent, a step-
parent, adoptive parent, legal guardian, or other legal custodian
of a child.

R398-2-3.  Implementation.
Each newborn in the state of Utah shall submit to the

Newborn Hearing Screening testing, except as provided in
Section 26-10-6(1).

R398-2-4.  Responsibility for Screening.
(1)  Each institution shall designate a person to be

responsible for the newborn hearing screening program in that
institution.

(2)  An audiologist who is licensed by the State of Utah

shall oversee each newborn hearing screening program.  This
audiologist may be full or part time, on or off site, an employee
of the institution, or under contract or other arrangement that
allows him/her to oversee the newborn hearing screening
program.  This audiologist shall advise the institution about all
aspects of the newborn hearing screening program, including
screening, tracking, follow-up, and referral for diagnosis.

(3)  Beginning July 1, 1998, if the newborn is born in an
institution with 100 or more births annually, and beginning July
1, 1999, if the newborn is born in an institution with less than
100 births annually, the institution must provide hearing
screening services as required by this rule prior to discharge,
unless the infant is transferred to another institution before
screening is completed.

(4)  Beginning July 1, 1998, if the newborn is transferred
to another institution before screening is completed, the
receiving institution must provide hearing screening services as
required by this rule prior to discharge.

(5)  Beginning July 1, 1999, if the newborn is born outside
of an institution, the person in attendance at the birth must
arrange for the infant's hearing screening as required by this
rule.

(6)  Beginning July 1, 1999, if there is no person in
attendance at the birth, a parent must have the infant's hearing
screened, according to Department protocols, by the time the
infant is one month of age.

(7)  Newborn hearing screening shall be performed by a
person who is appropriately trained and supervised, according
to rules as may be established by the Newborn Hearing
Screening Committee.

R398-2-5.  Information to Parents and Primary Care
Providers.

(1)  Institutions or persons primarily responsible for births
shall provide information about newborn hearing screening to
parents and primary care providers of newborns.  This shall
include:

(a)  information, which shall be available to parents at the
time of birth, about the purpose of newborn hearing screening,
the procedures used for screening, the benefits of newborn
hearing screening, and the consequences of hearing loss;

(b)  whether each live birth was screened prior to discharge
from the institution,

(c)  the results of the completed newborn hearing screening
procedure;

(d)  what follow-up screening procedures, if any, are
recommended and where those procedures can be obtained.

(2)  For babies who require additional procedures to
complete the screening after being discharged from the birthing
institution, the institution shall provide parents and the primary
care providers with written notice about the availability and
importance of the additional screening procedures.  For babies
who do not complete additional hearing screening procedures,
the institution shall send a second written notice to the parents
and the primary care provider.

(3)  For babies who do not pass the complete newborn
hearing screening procedure, the institution or the provider who
completes the screening procedure shall provide the parents and
the primary care provider with written notice about the results
of the screening, recommended diagnostic procedures, where
those procedures can be obtained, and resources available for
infants and toddlers with hearing loss.

(4)  For babies who need additional procedures to complete
the screening due to a missed test, inconclusive results, or a
failure to pass, and who do not return for the needed screening
procedures within 15 days, or for babies who are "lost to follow-
up," the institution shall make reasonable efforts within 30 days
to locate the parents and inform them of the need for a test.  To
be considered a reasonable effort, the institution must have
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documentation of at least two attempts to contact the infant's
parents by mail or phone, and at least one attempt to contact the
infant's primary care provider.  If necessary, the institution must
use information available from its own records, adoption
agencies, and the newborn's primary care provider. Contact with
the parent may be made by mail, telephone, primary care
provider, or public health worker.

R398-2-6.  Reporting to Utah Department of Health.
(1)  All institutions or persons in attendance at births shall

submit information to the Department about the newborn
hearing screening procedures being used, the results of the
screening, and other information necessary to ensure timely
referral where necessary.  This information shall be provided to
the Department at least monthly.  This information shall include:

(a)  for each live birth, identifying information for the baby
and the hearing screening status, e.g., passed, referred, refused,
missed, transferred;

(b)  for babies who did not pass the newborn hearing
screening or who were not screened, the mother's name, address,
telephone number if known, and primary care provider;

(c)  any information the institution or practitioner has about
the results of follow-up screening or diagnostic procedures,
including whether the infant has been "lost to follow-up."

(2)  All institutions or persons in attendance at births shall
submit information to the Department a summary of the
procedures used by the institution or screening program to do
newborn hearing screening, including the name of the program
director, equipment, screening protocols, referral criteria, and
parent education materials.  This information shall be provided
to the Utah Department of Health bi-annually and within 30
days of any changes to the existing procedures.

(3)  Persons who conduct any procedure necessary to
complete an infant's hearing screening or audiological
diagnostic assessment as a result of a referral from an institution
or primary care provider, shall report the results of these
procedures to the institution where the infant was born and to
the Department.

(4)  The Utah Department of Health shall have access to
infant's medical records to obtain information necessary to
ensure the provision of timely and appropriate follow-up
diagnostic and intervention services.

R398-2-7.  Penalty for Violation of Rule.
Any person who violates any provision of this rule may be

assessed a penalty as provided in Section 26-23-6.

KEY:  newborn hearing screening
March 15, 2010 26-10-6
Notice of Continuation July 1, 2013
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1.  Utah Medicaid Program.
R414-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2)  The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2.  Definitions.
The following definitions are used throughout the rules of

the Division:
(1)  "Act" means the federal Social Security Act.
(2)  "Applicant" means any person who requests assistance

under the medical programs available through the Division.
(3)  "Categorically needy" means aged, blind or disabled

individuals or families and children:
(a)  who are otherwise eligible for Medicaid; and
(i)  who meet the financial eligibility requirements for

AFDC as in effect in the Utah State Plan on July 16, 1996; or
(ii)  who meet the financial eligibility requirements for SSI

or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii)  who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv)  is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v)  who is a child under age one born to a woman who was
receiving Medicaid on the date of the child's birth and the child
remains with the mother; or

(vi)  who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii)  who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii)  who is a child for whom an adoption assistance
agreement with the state is in effect.

(b)  whose categorical eligibility is protected by statute.
(4)  "Code of Federal Regulations" (CFR) means the

publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5)  "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6)  "CMS" means The Centers for Medicare and Medicaid
Services, a Federal agency within the U.S. Department of Health
and Human Services.  Programs for which CMS is responsible
include Medicare, Medicaid, and the State Children's Health
Insurance Program.

(7)  "Department" means the Department of Health.
(8)  "Director" means the director of the Division.
(9)  "Division" means the Division of Health Care

Financing within the Department.
(10)  "Emergency medical condition" means a medical

condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a)  placing the patient's health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(11)  "Emergency service" means immediate medical

attention and service performed to treat an emergency medical
condition.  Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of

diagnosis.
(12)  "Emergency Services Only Program" means a health

program designed to cover a specific range of emergency
services.

(13)  "Executive Director" means the executive director of
the Department.

(14)  "InterQual" means the McKesson Criteria for
Inpatient Reviews, a comprehensive, clinically based, patient
focused medical review criteria and system developed by
McKesson Corporation.

(15)  "Medicaid agency" means the Department of Health.
(16)  "Medical assistance program" or "Medicaid program"

means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18.

(17)  "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(18)  "Medically necessary service" means that:
(a)  it is reasonably calculated to prevent, diagnose, or cure

conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b)  there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(19)  "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(20)  "Medical standards," as applied in this rule, means
that an individual may receive reasonable and necessary medical
services up until the time a physician makes an official
determination of death.

(21)  "Prior authorization" means the required approval for
provision of a service that the provider must obtain from the
Department before providing the service.  Details for obtaining
prior authorization are found in Section I of the Utah Medicaid
Provider Manual.

(22)  "Provider" means any person, individual or
corporation, institution or organization that provides medical,
behavioral or dental care services under the Medicaid program
and who has entered into a written contract with the Medicaid
program.

(23)  "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(24)  "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

(25)  "Utilization review" means the Department provides
for review and evaluation of the utilization of inpatient
Medicaid services provided in acute care general hospitals to
patients entitled to benefits under the Medicaid plan.

(26)  "Utilization Control" means the Department has
implemented a statewide program of surveillance and utilization
control that safeguards against unnecessary or inappropriate use
of Medicaid services, safeguards against excess payments, and
assesses the quality of services available under the plan.  The
program meets the requirements of 42 CFR, Part 456.

R414-1-3.  Single State Agency.
The Utah Department of Health is the Single State Agency

designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.
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R414-1-4.  Medical Assistance Unit.
Within the Utah Department of Health, the Division of

Health Care Financing has been designated as the medical
assistance unit.

R414-1-5.  Incorporations by Reference.
The Department incorporates the April 1, 2013 versions of

the following by reference:
(1)  Utah State Plan, including any approved amendments,

under Title XIX of the Social Security Act Medical Assistance
Program;

(2)  Medical Supplies Manual described in the Utah
Medicaid Provider Manual, Section 2, Medical Supplies, as
applied in Rule R414-70;

(3)  Hospital Services Utah Medicaid Provider Manual
with its attachments;

(4)  Definitions found in the Home Health Agencies Utah
Medicaid Provider Manual, and the manual's attachment for the
Private Duty Nursing Acuity Grid;

(5)  Speech-Language Services Utah Medicaid Provider
Manual;

(6)  Audiology Services Utah Medicaid Provider Manual;
(7)  Hospice Care Utah Medicaid Provider Manual;
(8)  Long Term Care Services in Nursing Facilities Utah

Medicaid Provider Manual with its attachments;
(9)  Personal Care Utah Medicaid Provider Manual with its

attachments;
(10)  Utah Home and Community-Based Waiver Services

for Individuals 65 or Older Utah Medicaid Provider Manual;
(11)  Utah Home and Community-Based Waiver Services

for Individuals with Acquired Brain Injury Age 18 and Older
Utah Medicaid Provider Manual;

(12)  Utah Home and Community-Based Waiver for
Individuals with Intellectual Disabilities or Other Related
Conditions Utah Medicaid Provider Manual;

(13)  Utah Home and Community-Based Waiver Services
for Individuals with Physical Disabilities Utah Medicaid
Provider Manual;

(14)  Utah Home and Community-Based Waiver Services
New Choices Waiver Utah Medicaid Provider Manual;

(15)  Utah Home and Community-Based Waiver Services
for Technology Dependent, Medically Fragile Individuals Utah
Medicaid Provider Manual;

(16)  Utah Home and Community-Based Waiver Services
Autism Waiver Utah Medicaid Provider Manual;

(17)  Office of Inspector General Administrative Hearings
Procedures Manual;

(18)  Pharmacy Services Utah Medicaid Provider Manual
with its attachments; and

(19)  Coverage and Reimbursement Code Look-up Tool
f o u n d  a t
http://health.utah.gov/medicaid/stplan/lookup/CoverageLooku
p.php.

R414-1-6.  Services Available.
(1)  Medical or hospital services available under the

Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2)  The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a)  inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(b)  outpatient hospital services and rural health clinic
services;

(c)  other laboratory and x-ray services;
(d)  skilled nursing facility services, other than services in

an institution for mental diseases, for individuals 21 years of age

or older;
(e)  early and periodic screening and diagnoses of

individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f)  family planning services and supplies for individuals of
child-bearing age;

(g)  physician's services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h)  podiatrist's services;
(i)  optometrist's services;
(j)  psychologist's services;
(k)  interpreter's services;
(l)  home health services:
(i)  intermittent or part-time nursing services provided by

a home health agency;
(ii)  home health aide services by a home health agency;

and
(iii)  medical supplies, equipment, and appliances suitable

for use in the home;
(m)  private duty nursing services for children under age

21;
(n)  clinic services;
(o)  dental services;
(p)  physical therapy and related services;
(q)  services for individuals with speech, hearing, and

language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r)  prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s)  other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in
the State Plan;

(t)  services for individuals age 65 or older in institutions
for mental diseases:

(i)  inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii)  skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iii)  intermediate care facility services for individuals age
65 or older in institutions for mental diseases;

(u)  intermediate care facility services, other than services
in an institution for mental diseases.  These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v)  inpatient psychiatric facility services for individuals
under 22 years of age;

(w)  nurse-midwife services;
(x)  family or pediatric nurse practitioner services;
(y)  hospice care in accordance with section 1905(o) of the

Social Security Act;
(z)  case management services in accordance with section

1905(a)(19) or section 1915(g) of the Social Security Act;
(aa)  extended services to pregnant women, pregnancy-

related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb)  ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and

(cc)  other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:
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(i)  medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope of
practice as defined by state law;

(ii)  transportation services;
(iii)  skilled nursing facility services for patients under 21

years of age;
(iv)  emergency hospital services; and
(v)  personal care services in the recipient's home,

prescribed in a plan of treatment and provided by a qualified
person, under the supervision of a registered nurse.

(dd)  other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i)  it is medically necessary and more appropriate than any
Medicaid covered service; and

(ii)  it is more cost effective than any Medicaid covered
service.

R414-1-7.  Aliens.
(1)  Certain qualified aliens described in Title IV of Pub.

L. No. 104 193, 110 Stat. 2105, may be eligible for the
Medicaid program.  All other aliens are prohibited from
receiving non-emergency services as described in Section
1903(v) of the Social Security Act.

(2)  An alien who is prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed on his Medical Identification Card, as noted
in Rule R414-3A.

R414-1-8.  Statewide Basis.
The medical assistance program is state-administered and

operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9.  Medical Care Advisory Committee.
There is a Medical Care Advisory Committee that advises

the Medicaid agency director on health and medical care
services.  The committee is established in accordance with 42
CFR 431.12.

R414-1-10.  Discrimination Prohibited.
In accordance with Title VI of the Civil Rights Act of 1964

(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11.  Administrative Hearings.
The Department has a system of administrative hearings for

medical providers and dissatisfied applicants, clients, and
recipients that meets all the requirements of 42 CFR, Part 431,
Subpart E.

R414-1-12.  Utilization Review.
(1)  The Department conducts hospital utilization review as

outlined in the Superior System Waiver in effect at the time
service was rendered.

(2)  The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization review
by use of InterQual Criteria, published by McKesson
Corporation.

(3)  The standards in the InterQual Criteria shall not apply
to services in which a determination has been made to utilize
criteria customized by the Department or that are:

(a)  excluded as a Medicaid benefit by rule or contract;
(b)  provided in an intensive physical rehabilitation center

as described in Rule R414-2B; or
(c)  organ transplant services as described in Rule R414-

10A.
In these exceptions, or where InterQual is silent, the

Department shall approve or deny services based upon
appropriate administrative rules or its own criteria as
incorporated in the Medicaid provider manuals.

R414-1-13.  Provider and Client Agreements.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14.  Utilization Control.
(1)  In order to control utilization, and in accordance with

42 CFR 440, Subpart B, services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program are not a covered benefit.  In
addition, the Department will also use prior authorization for
utilization control.  All necessary and appropriate medical
record documentation for prior approvals must be submitted
with the request.  If the provider has not obtained prior
authorization for a service as outlined in the Medicaid provider
manual, the Department shall deny coverage of the service.

(2)  The Department may request records that support
provider claims for payment under programs funded through the
Department.  These requests must be in writing and identify the
records to be reviewed.  Responses to requests must be returned
within 30 days of the date of the request.  Responses must
include the complete record of all services for which
reimbursement is claimed and all supporting services.  If there
is no response within the 30 day period, the Department will
close the record and will evaluate the payment based on the
records available.

(3)(a)  If the Department pays for a service which is later
determined not to be a benefit of the Utah Medicaid program or
does not comply with state or federal policies and regulations,
the provider shall refund the payment upon written request from
the Department.

(b)  If services cannot be properly verified or when a
provider refuses to provide or grant access to records, the
provider shall refund to the Department all funds for services
rendered.  Otherwise, the Department may deduct an equal
amount from future reimbursements.

(c)  Unless appealed, the refund must be made to Medicaid
within 30 days of written notification.  An appeal of this
determination must be filed within 30 days of written
notification as specified in Rule R410-14.

(d)  A provider shall reimburse the Department for all
overpayments regardless of the reason for the overpayment.

(e)  Provider appeals of action for recovery or withholding
of money initiated by the Office of Inspector General of
Medicaid Services (OIG) shall be governed by the OIG
Administrative Hearings Procedures Manual incorporated by
reference in Section R414-1-5.

R414-1-15.  Medicaid Fraud.
The Department has established and will maintain

methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.
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R414-1-16.  Confidentiality.
State statute, Title 63G, Chapter 2, and Section 26-1-17.5,

impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17.  Eligibility Determinations.
Determinations of eligibility for Medicaid under the plan

are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services.  There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
Services, and the Utah Department of Human Services.  The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18.  Professional Standards Review Organization.
All other provisions of the State Plan shall be administered

by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19.  Timeliness in Eligibility Determinations.
The Medicaid agency shall adhere to all timeliness

requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests.  If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20.  Residency.
Medicaid is furnished to eligible individuals who are

residents of the State under 42 CFR 435.403.

R414-1-21.  Out-of-state Services.
Medicaid services shall be made available to eligible

residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22.  Retroactive Coverage.
Individuals are entitled to Medicaid services under the plan

during the 90 days preceding the month of application if they
were, or would have been, eligible at that time.

R414-1-23.  Freedom of Choice of Provider.
Unless an exception under 42 CFR 431.55 applies, any

individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24.  Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain
program manuals and other policy issuances that affect
recipients, providers, and the public.  These offices also
maintain the Medicaid agency's rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services.  These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25.  Billing Codes.
In submitting claims to the Department, every provider

shall use billing codes compliant with Health Insurance
Portability and Accountability Act of 1996 (HIPAA)
requirements as found in 45 CFR Part 162.

R414-1-26.  General Rule Format.
The following format is used generally throughout the rules

of the Division.  Section headings as indicated and the following
general definitions are for guidance only.  The section headings
are not part of the rule content itself.  In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(2)  Definitions.  Definitions that have special meaning to
the particular rule.

(3)  Client Eligibility.  Categories of Medicaid clients
eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client's
obtaining coverage such as age limitations or otherwise.

(4)  Program Access Requirements.  Conditions precedent
external to the client's obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5)  Service Coverage.  Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6)  Prior Authorization.  As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule.  However, prior
authorization must not be used as a substitute for regulatory
practice that should be in rule.

(7)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(5).

R414-1-27.  Determination of Death.
(1)  In accordance with the provisions of Section 26-34-2,

the fiduciary responsibility for medically necessary care on
behalf of the client ceases upon the determination of death.

(2)  Reimbursement for the determination of death by
acceptable medical standards must be in accordance with
Medicaid coverage and billing policies that are in place on the
date the physician renders services.

R414-1-28.  Cost Sharing.
(1)  An enrollee is responsible to pay the:
(a)  hospital a $220 coinsurance per year;
(b)  hospital a $6 copayment for each non-emergency use

of hospital emergency services;
(c)  provider a $3 copayment for outpatient office visits for

physician and physician-related mental health services except
that no copayment is due for preventive services,
immunizations, health education, family planning, and related
pharmacy costs; and

(d)  pharmacy a $3 copayment per prescription up to a
maximum of $15 per month;

(2)  The out-of-pocket maximum payment for copayments
for physician and outpatient services is $100 per year.

(3)  The provider shall collect the copayment amount from
the Medicaid client.  Medicaid shall deduct that amount from
the reimbursement it pays to the provider.

(4)  Medicaid clients in the following categories are exempt
from copayment and coinsurance requirements;

(a)  children;
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(b)  pregnant women;
(c)  institutionalized individuals;
(d)  American Indians; and
(e)  individuals whose total gross income, before exclusions

and deductions, is below the temporary assistance to needy
families (TANF) standard payment allowance.  These
individuals must indicate their income status to their eligibility
caseworker on a monthly basis to maintain their exemption from
the copayment requirements.

R414-1-29.  Provider-Preventable Conditions.
(1)  In accordance with 42 CFR 447.26, October 1, 2011

ed., which is incorporated by reference, Medicaid will not
reimburse providers or contractors for provider-preventable
conditions as noted therein.  Please see Utah Medicaid State
Plan Attachments 4.19-A and 4.19-B for detail.

(2)  Medicaid providers who treat Medicaid eligible
patients must report all provider-preventable conditions whether
or not reimbursement for the services is sought.  Medicaid
providers shall meet this requirement by complying with
existing state reporting requirements (rules and legislation) of
these events that include:

(a)  Rule R380-200;
(b)  Rule R380-210;
(c)  Rule R386-705;
(d)  Rule R428-10; and
(e)  Section 26-6-31.
(3)  Utilizing the reporting mechanism from one of the

rules noted above shall not impact confidentiality and privacy
protections for reporting entities as noted in Title 26, Chapter
25, Confidential Information Release.

KEY:  Medicaid
July 1, 2013 26-1-5
Notice of Continuation March 2, 2012 26-18-3

26-34-2
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-11.  Podiatric Services.
R414-11-1.  Introduction and Authority.

Podiatric services are authorized by 42 CFR 440.50 and
include the examination, diagnosis, or treatment of the foot.
Podiatric services are optional and provided in accordance with
42 CFR 440.225.

R414-11-2.  Client Eligibility Requirements.
Podiatric services are available to categorically and

medically needy individuals.

R414-11-3.  Service Coverage.
Podiatric services are limited to the services described in

the Podiatric Services Utah Medicaid Provider Manual.  A
physician, osteopath, or podiatrist may provide podiatric
services within the scope of their respective professional license.

R414-11-4.  Limitations.
Podiatric service limitations are described in the Podiatric

Services Utah Medicaid Provider Manual.

R414-11-5.  Non-Covered Services.
Non-covered services are described in the Podiatric

Services Utah Medicaid Provider Manual.

R414-11-6.  Reimbursement for Podiatric Services.
(1)  Reimbursement for services is limited to one podiatric

office visit per day.
(2)  A podiatrist may bill for laboratory procedures

necessary for diagnosis and treatment of the patient if equipment
necessary for the laboratory procedure is available in the
podiatrist's office.  Laboratory services requested by a podiatrist
but provided by an independent laboratory or hospital outpatient
laboratory must be billed directly by the laboratory.

(3)  Palliative care is included in the specific service and
must be billed by that service only, not through the use of an
office call procedure code.

(4)  Payments are based on the established fee schedule
unless a lower amount is billed.  The amount billed cannot
exceed usual and customary charges to private pay patients.

R414-11-7.  Copayment Policy.
Each Medicaid client is responsible to pay a copayment

amount that complies with the requirements of the Medicaid
State Plan and Rule R414-1.

KEY:  Medicaid
July 1, 2013 26-1-5
Notice of Continuation October 21, 2009 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-55.  Medicaid Policy for Hospital Emergency
Department Copayment Procedures.
R414-55-1.  Introduction and Authority.

This rule establishes Medicaid copayment policy for non-
emergency use of outpatient hospital emergency departments by
Medicaid clients who are not in any of the categories exempted
from copayment requirements.  The rule is authorized by 42
CFR 447.15 and 447.50 through 447.59, Oct. 2003 ed., which
are adopted and incorporated by reference.

R414-55-2.  Definitions.
In addition to the definitions in R414-1, the following

definitions also apply to this rule:
(1)  "Child" means any person under the age of 18.
(2)  "Copayment" means that form of cost sharing required

of a Medicaid client at the time a service is provided, with the
amount of copayment specified beforehand.

(3)  "Emergency Services" means those services defined by
a select group of International Classification of Diseases, Ninth
Revision, (ICD9) diagnosis codes which Medicaid shall identify
for hospital Emergency Departments by means of Medicaid
Information Bulletins.

(4)  "Hospital Emergency Department" means that area of
a hospital in which emergency services are provided on a 24-
hour-a-day basis.

R414-55-3.  Copayment Policy.
Each Medicaid client is responsible to pay a copayment

amount that complies with the requirements of the Utah
Medicaid State Plan and Rule R414-1.

KEY:  Medicaid
May 1, 2010 26-1-5
Notice of Continuation June 28, 2013 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-70.  Medical Supplies, Durable Medical Equipment,
and Prosthetic Devices.
R414-70-1.  Introduction and Authority.

(1)  This rule governs the provision of medical supplies,
durable medical equipment (DME), and prosthetic device
services.

(2)  This rule is authorized by Sections 26-18-3 and 26-1-5.
(3)  As required by Section 26-18-2.3, the Department

provides these services in an efficient, economical manner,
safeguarding against unnecessary, unreasonable, or
inappropriate use of these services.

R414-70-2.  Definitions.
As used in this rule:
(1)  "Durable medical equipment" or "DME" means

equipment that:
(a)  can withstand repeated use;
(b)  is primarily and customarily used to serve a medical

purpose;
(c)  generally is not useful to a person in the absence of an

illness or injury; and
(d)  is suitable for use in the home.
(2)  "Entitled to nursing facility services" means an

individual who:
(a)  is in a nursing facility and whose nursing facility stay

is covered by Medicaid; or
(b)  is receiving services in a waiver program for

individuals who require nursing facility level of care.
(3)  "Individual eligible for optional services" means an

individual who is not entitled to nursing facility services.
(4)  "Individual entitled to mandatory services" means an

individual who is entitled to nursing facility services.
(5)  "Medical supplies" means items for medical use that

are suitable for use in the home and that are disposable or semi-
disposable and are non-reusable.

(6)  "Medical Supplies Manual" means services described
in the Utah Medicaid Provider Manual, Section 2, Medical
Supplies, as incorporated in Section R414-1-5.

(7)  "Prosthetic device" means replacement, corrective, or
supportive devices that are suitable for use in the home, such as
braces, orthoses, or prosthetic limbs prescribed by a physician
or other licensed practitioner of the healing arts within the scope
of his or her practice as defined by state law to:

(a)  artificially replace a missing portion of the body;
(b)  prevent or correct physical deformities or malfunction;

or
(c)  support a weak or deformed portion of the body.

R414-70-3.  Services.
(1)  Medical supplies, DME, and prosthetic devices are

optional services.
(2)  Medical supplies, DME, and prosthetic devices are

limited to services described in the Medical Supplies Manual.
(3)  The Medical Supplies Manual specifies the reasonable

and appropriate amount, duration, and scope of the service
sufficient to reasonably achieve its purpose.

(4)  Medical supplies, DME, and prosthetic devices may be
provided to an individual only as part of a written plan that is
reviewed at least annually by a physician.

R414-70-4.  Services for Individuals Eligible for Optional
Services.

(1)  An individual eligible for optional services may receive
medical supplies, DME, and prosthetic devices as described in
the Medical Supplies Manual.

(2)  An individual eligible for optional services must meet
the criteria established in the Medical Supplies Manual and

obtain prior approval if required.

R414-70-5.  Services for Individuals Eligible for Mandatory
Services.

(1)  An individual entitled to mandatory services may
receive medical supplies, DME, and prosthetic devices as
described in the Medical Supplies Manual.

(2)  An individual eligible for mandatory services must
meet the criteria established in the Medical Supplies Manual
and obtain prior approval if required.

(3)  An individual entitled to mandatory services may
request an agency review to seek medical supplies and DME not
listed in the Medical Supplies Manual.

R414-70-6.  Services for Individuals Residing in Long Term
Care Facilities.

(1)  The Department provides medical supplies, DME, and
prosthetic devices to individuals residing in a nursing care
facility or an ICF/MR as part of the per diem payment.

(2)  An individual residing in a nursing care facility or
ICF/MR may receive additional medical supplies, DME, and
prosthetic devices only as specifically indicated in the Medical
Supplies Manual.

(3)  An individual residing in a nursing care facility or an
ICF/MR may request an agency review to seek medical supplies
and DME not listed in the Medical Supplies Manual.

R414-70-7.  Less Costly Alternative.
The Department may provide at its discretion services not

described in the Medical Supplies Manual as provided in
Section R414-1-6.

R414-70-8.  Reimbursement.
Medical supplies, DME, and prosthetic devices are

reimbursed using the fee schedule in Attachment 4.19-B of the
Medicaid State Plan and incorporated by reference in R414-1-5.

KEY:  Medicaid, medical supplies, durable medical
equipment, prosthetics
July 1, 2013 26-1-5
Notice of Continuation September 27, 2012 26-18-2.3

26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-401.  Nursing Care Facility Assessment.
R414-401-1.  Introduction and Authority.

(1)  This rule implements the assessment imposed on
certain nursing care facilities by Utah Code Title 26, Chapter
35a.

(2)  The rule is authorized by Section 26-1-30 and Utah
Code Title 26, Chapter 35a.

R414-401-2.  Definitions.
(1)  The definitions in Section 26-35a-103 apply to this

rule.
(2)  The definitions in R414-1 apply to this rule.

R414-401-3.  Assessment.
(1)  The collection agent for the nursing care facility

assessment shall be the Department, which is vested with the
administration and enforcement of the assessment.

(2)  The uniform rate of assessment for every facility is
$14.57 per non-Medicare patient day provided by the facility,
except that intermediate care facilities for people with
intellectual disabilities shall be assessed at the uniform rate of
$6.50 per patient day.  Swing bed facilities shall be assessed the
uniform rate for nursing facilities effective January 1, 2006. The
Utah State Veteran's Home is exempted from this assessment
and this rule.

(3)  Each nursing care facility must pay its assessment
monthly on or before the last day of the next succeeding month.

(4)  The Department shall extend the time for paying the
assessment to the next month succeeding the federal approval of
a Medicaid State Plan Amendment allowing for the assessment,
and consequent reimbursement rate adjustments.

R414-401-4.  Reporting and Auditing Requirements.
(1)  Each nursing care facility shall, on or before the end of

the succeeding month, file with the Department a report for the
month, and shall remit with the report the assessment required
to be paid for the month covered by the report.

(2)  Each report shall be on the Department-approved form,
and shall disclose the total number of patient days in the facility,
by designated category, during the period covered by the report.

(3)  Each nursing care facility shall supply the data required
in the report and certify that the information is accurate to the
best of the representative's knowledge.

(4)  Each nursing care facility subject to this assessment
shall maintain complete and accurate records.  The Department
may inspect each nursing care facility's records and the records
of the facility's owners to verify compliance.

(5)  Separate nursing care facilities owned or controlled by
a single entity may combine reports and payments of
assessments provided that the required data are clearly set forth
for each separately reporting nursing care facility.

(6)  The Department shall extend the time for making
required reports to the next month succeeding the federal
approval of a Medicaid State Plan Amendment allowing for the
assessment, and consequent reimbursement rate adjustments.

(7)  Providers may update previously submitted patient day
assessment reports for 90 days following the original submission
date.

R414-401-5.  Penalties and Interest.
(1)  The penalties for failure to file a report, to pay the

assessment due within the time prescribed, to pay within 30 days
of a notice of deficiency of the assessment are provided in
Section 26-35a-105.  The Department shall suspend all
Medicaid payments to a nursing facility until the facility pays
the assessment due in full or until the facility and the
Department reach a negotiated settlement.

(2)  The Department shall charge a nursing facility a
negligence penalty as prescribed in Subsection 26-35a-105(3)(a)
if the facility does not pay in full (or file its report) within 45
days of a notice of deficiency of the assessment.

(3)  The Department shall charge a nursing facility an
intentional disregard penalty as prescribed in Subsection 26-35-
105(3)(b) if the facility does not pay in full (or file its report)
within 45 days of a notice of deficiency of the assessment two
times within a 12-month period, or if the facility does not pay in
full (or file its report) within 60 days of a notice of deficiency of
the assessment.

(4)  The Department shall charge a nursing facility an
intent to evade penalty as prescribed in Subsection 26-35a-
105(4) if the facility does not pay in full (or file its report)
within 45 days of a notice of deficiency of the assessment three
times with a 12-month period, or if the facility does not pay in
full (or file its report) within 75 days of a notice of deficiency of
the assessment.

KEY:  Medicaid, nursing facility
July 1, 2013 26-1-30
Notice of Continuation June 25, 2009 26-35a

26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-506.  Hospital Provider Assessments.
R414-506-1.  Introduction and Authority.

This rule defines the scope of hospital provider assessment.
This rule is authorized under Title 26, Chapter36a and governs
the services allowed under 42 CFR 447.272.

R414-506-2.  Definitions.
The definitions in Section 26-36a-103 apply to this rule.

R414-506-3.  Audit of Hospitals.
(1)  For hospitals that do not file a Medicare cost report for

the time frames outlined in Section 26-36a-203, the Department
of Health shall audit the hospital's records to determine the
correct discharges for the assessment.

(2)  Hospitals subject to the assessment shall make their
records available for reasonable inspection upon written request
from the Department.  Failure to make the records available
shall be considered non-compliance and subject the hospital to
penalties set forth in Section R414-506-5.

R414-506-4.  Change in Hospital Status.
(1)  If a hospital's status changes during any given year and

it no longer falls under the definition of a hospital that is subject
to the assessment outlined in Section 26-36a-203 or is no longer
entitled to Medicaid hospital access payments under Section 26-
36a-205, the hospital must submit in writing to the Division of
Medicaid and Health Financing (DMHF) a notice of the status
change and the effective date of that change.  The notice must be
mailed to the correct address, as follows, and is only effective
upon receipt by the Reimbursement Unit:

Via United States Postal Service:
Utah Department of Health
DMHF, BCRP
Attn: Reimbursement Unit
P.O. Box 143102
Salt Lake City, UT 84114-3102
Via United Parcel Service, Federal Express, and similar:
Utah Department of Health
DMHF, BCRP
Attn: Reimbursement Unit
288 North 1460 West
Salt Lake City, UT 84116-3231
(2)  For any period where a hospital is no longer subject to

the assessment and notice has been given under Subsection
R414-506-4 (1):

(a)  the Department shall require payment of the assessment
from that hospital for the full quarter in which the status change
occurred and the hospital will receive full payment for the
applicable quarter; and

(b)  the hospital is exempt from future assessment and not
eligible for payment under this rule.

(3)  For State Fiscal Year 2013 and subsequent years, prior
to the beginning of each state fiscal year, the Department shall
determine if new providers are eligible to receive Medicaid
hospital inpatient access payments.  The new providers will also
be subject to the assessment beginning that same state fiscal year
as they become eligible to receive the Medicaid hospital
inpatient access payments.  New providers identified will be
added prospectively beginning with that new state fiscal year
(e.g., a May 2012 evaluation identifying new providers will
result in those new providers being added July 2012).

R414-506-5.  Penalties and Interest.
(1)  If DMHF audits a hospital's records to determine the

correct discharges for the assessment for a hospital that is
required to file a Medicare cost report but failed to provide its
Medicare cost report within the timeline required, DMHF shall

fine the hospital five percent of its annual calculated assessment.
The fine is payable within 30 days of invoice.

(2)  If DMHF audits a hospital's records to determine the
correct discharges for the assessment because the hospital does
not file a Medicare cost report and did not submit its discharges
and supporting documentation within the timeline required,
DMHF shall fine the hospital five percent of its annual
calculated assessment.  The fine is payable within 30 days of
invoice.

(3)  If a hospital fails to fully pay its assessment on or
before the due date, DMHF shall fine the hospital five percent
of its quarterly calculated assessment.  The fine is payable
within 30 days of invoice.

(4)  On the last day of each quarter, if a hospital has any
unpaid assessment or penalty, DMHF shall fine the hospital five
percent of the unpaid amount.  The fine is payable within 30
days of invoice.

R414-506-6.  Rule Repeal.
The Department shall repeal this rule in conjunction with

the repeal of the Hospital Provider Assessment Act outlined in
Section 26-36a-208.

R414-506-7.  Retrospective Operation.
This rule has retrospective operation for taxable years

beginning on or after January 1, 2010, as authorized under
Section 26-36a-209 of the Hospital Provider Assessment Act.

KEY:  Medicaid
July 1, 2013 26-1-5

26-18-3
26-36a



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 205

R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-509.  Medicaid Autism Waiver Open Enrollment
Process.
R414-509-1.  Introduction and Authority.

(1)  This rule defines the open enrollment process to enroll
individuals in the Medicaid Autism Waiver program.

(2)  This rule is authorized by Section 26-18-407.  Waiver
services are optional and provided in accordance with 42 CFR
440.225.

R414-509-2.  Definitions.
(1)  "Attrition" means the act of a waiver recipient leaving

the waiver for any reason.  Examples include the recipient
moving out-of-state or the recipient turning seven years of age.

(2)  "Geographical Region" means a county or counties that
are identified as belonging to one of the twelve Utah local health
department districts.

(3)  "Department" means the Department of Health.
(4)  "Open enrollment" means the period during which the

Department accepts waiver applications.
(5)  "Opening" means the availability for an individual to

participate in the Medicaid Autism Waiver program.
(6)  "Waiver Operating Agency" means the Department of

Human Services, which contracts with the Department of Health
to implement defined waiver operations.

R414-509-3.  Open Enrollment Eligibility Requirements.
To participate in the open enrollment process, the

individual must meet the following eligibility requirements:
(1)  The individual must have a diagnosis of an autism

spectrum disorder from a licensed clinician.  Diagnosis must be
rendered by a clinician who is authorized under the scope of his
licensure;

(2)  On the final day of the open enrollment period, the
individual must:

(a)  Be at least two years of age;
(b)  Be not older than six years and six months of age; and
(3)  Meet the financial eligibility requirement defined in the

Medicaid Autism Waiver program.

R414-509-4.  Open Enrollment Periods.
The Department will determine when open enrollment

periods are held and for what duration based on the availability
of funds for the Medicaid Autism Waiver program.

R414-509-5.  Open Enrollment Procedures.
(1)  The Department accepts the following means of

application during open enrollment periods:
(a)  Online application, with a time and date stamp

confirming that the application was received within the open
enrollment period;

(b)  Facsimile, with a time and date stamp confirming that
the application was received within the open enrollment period;
and

(c)  Mail, with the postmark on applications dated no
sooner than the first day of the open enrollment period and no
later than the last day of the open enrollment period.

(2)  The number of individuals who may enroll in the
waiver program during an open enrollment period is based on
the availability of funds.

(3)  The Department enrolls all individuals who meet the
requirements of Section R414-509-3 if the number of
applications does not exceed the number of available openings
when the open enrollment period ends.

(4)  If the number of applications exceeds the number of
available waiver openings, then the Department shall:

(a)  Compile all applications that it receives during the
open enrollment period;

(b)  Assign each application a random number;
(c)  Create lists of randomly numbered applications by

assigned geographical region;
(d)  Assure that rural and underserved regions of the state

are represented.  The Department assigns waiver openings by
geographical regions as follows:

(i)  The Department allocates openings to each
geographical region based on the percentage of population who
reside within the geographical region.  The Department obtains
population information from the most recent United States
Census Report;

(e)  The Department begins at the top of the randomized
list and matches the number of available geographical openings
with the same number of applications;

(i)  If a selected applicant does not meet the eligibility
criteria described in Section R414-509-3, the Department
selects the next application on the randomized list;

(f)  The Department enrolls the selected individual into
waiver services.

(5)  If there are not enough applications to fill all openings
within a geographical region, the Department distributes the
remaining waiver openings to other geographical regions.

R414-509-6.  Procedures for Filling Openings Created by
Attrition.

Attrition is ongoing in the Medicaid Autism Waiver
program because the waiver serves a child only through the end
of the month in which the child turns seven years of age.

(1)  To fill waiver openings due to attrition outside of open
enrollment periods, the Department develops an applicant pool.

(a)  The Department determines the number of applicants
available in the applicant pool for each geographical region by
using the process described in Subsection R414-509-5(4)(d)(i)
to determine the number of waiver openings and factoring that
number by four;

(b)  The Department requires the Waiver Operating Agency
to inform the Department of all waiver openings within ten
business days;

(c)  The Department identifies the geographical region
where each opening occurs;

(d)  The Department identifies the next randomly numbered
application available within that geographical region;

(e)  The Department matches the randomly numbered
application to the applicant name, and based on the applicant's
age, evaluates whether the applicant continues to be eligible for
the waiver.

(i)  To be eligible for waiver enrollment on the date of
identification, the applicant may not exceed six years and six
months of age;

(ii)  If the applicant is not eligible for waiver enrollment
based on Subsection R414-509-6(1)(e)(i), the Department
identifies the next randomly numbered application available
within the geographical region until the Department can identify
an eligible applicant.

(2)  If there are not enough applications to fill all openings
within a geographical region, the Department distributes the
remaining waiver openings to other geographical regions.

(3)  When the Department determines an open enrollment
period is going to occur, it may suspend filling openings that
arise through attrition.

KEY:  Medicaid
June 28, 2013 26-1-5

26-18-3
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R432.  Health, Family Health and Preparedness, Licensing.
R432-31.  Life with Dignity Order.
R432-31-1.  Authority and Purpose.

(1)  This rule is adopted pursuant to Utah Code Title 26,
Chapter 21, and Section 75-2a-106.

(2)  This rule establishes the forms and systems for Life
with Dignity Orders.

R432-31-2.  Definitions.
The definitions found in Sections UCA 26-21-2 and 75-2a

apply to this rule.  In addition, "licensed health care facility"
means a facility or entity licensed pursuant to Title 26, Chapter
21, Health Care Facility Licensing and Inspection Act.

R432-31-3.  Life with Dignity Order Forms.
(1)  An individual who desires to execute a Life with

Dignity Order must use a form or electronic format approved by
the Department.  The form may not be altered in layout or style,
including font style and size, without the express written
permission of the Department.

(2)  Any person, health care provider or health care facility
may obtain a form from the Department and, if made available
by the Department, from a website established for that purpose.

(3)  A health care provider, licensed health care facility, or
EMS provider may act upon a copy of a Life with Dignity Order
as if it were the original.

R432-31-4.  Facility Policies and Procedures.
(1)  Health care facilities must establish and implement

policies and procedures that conform to Section 75-2a-106.
(2)  Health care facilities policies and procedures must

assure that:
(a)  the facility determines upon admission whether each

individual has a Life with Dignity Order;
(b)  the facility is not required to offer all individuals the

opportunity to complete a Life With Dignity Order;
(c)  the facility determines which individuals may be

offered the opportunity to complete a Life with Dignity Order,
which may include individuals who;

(i)  have a serious illness and are likely to face a life-
threatening health crisis;

(ii)  have specific preferences for end of life treatments; or
(iii)  have declining cognitive abilities and lack a surrogate

to make decisions for them;
(d)  the facility identifies circumstances under which an

individual with a Life with Dignity Order shall be offered the
opportunity to modify the order;

(e)  the facility maintains the Life with Dignity Order in the
individual's medical record;

(f)  the facility identifies circumstances under which it
would not follow a Life With Dignity Order;

(g)  only qualified providers, as per Utah Code 75-2a-
106(2) assist with the completion of a Life With Dignity Order.
Qualified providers include;

(i)  the physician, advanced practice registered nurse, or
physician assistant of the person to whom the life with dignity
order relates; or

(ii) a health care provider who is acting under the
supervision of a person described in Subsection (2)(g)(i)and is
a licensed nurse, physician assistant, or mental health
professional.

(h)  a Life With Dignity order shall be signed personally by
the physician or APRN, or, subject to 75-2a-106(11), physician
assistant of the person to whom the life with dignity order
relates;

(i)  if the licensed health care facility's services do not
include the supervision of a physician, physician assistant or
advanced practice registered nurse, the facility shall make a
referral to the primary care provider to create, replace or modify

a Life With Dignity Order.

R432-31-5.  Training.
Each licensed health care facility shall appropriately train

relevant health care, quality improvement, and record keeping
staff on the requirements of Title 75, Chapter 2a, the Advance
Health Care Directive Act; this rule; and the facility's policies
and procedures established pursuant to this rule.

R432-31-6.  Transferability of Life with Dignity Orders.
(1)(a)  A Life with Dignity Order is fully transferable

between all licensed health care facilities.
(b)  The health care providers assuming the individual's

care at the receiving licensed health care facility shall read the
Life with Dignity Order.

(c)  The receiving provider must have policies and
procedures to address the circumstances under which the
provider will not follow the instructions contained in the Life
With Dignity Order.

(2)(a)  A licensed health care facility that discharges, but
does not transfer to another licensed health care facility, an
individual who has a Life with Dignity Order, shall provide a
copy of the individual's Life with Dignity Order to the
individual or, if the individual lacks the capacity to make a
health care decision, as defined in section 75-2a-104, to the
individual's surrogate.

(b)  A licensed health care facility that transfers an
individual with a Life with Dignity Order to another licensed
health care facility shall provide a copy of the Life with Dignity
Order to the receiving licensed health care facility.

(3)  A licensed health care facility shall allow an individual
to complete, amend, or revoke a Life with Dignity Order at any
time upon request.

R432-31-7.  Presentation of Life with Dignity Orders to
EMS Personnel.

(1)  Except for home health agencies, personal care
agencies and home-based hospice, a licensed health care facility
in possession of a Life with Dignity Order must present the
individual's Life with Dignity Order to EMS personnel upon the
arrival of EMS personnel who are present to treat or transport
the individual; and

(2)  For an individual who resides at home, if home health
agency, personal care agency or home-based hospice personnel
are present when EMS personnel arrive at the home, the
personnel must present the individual's Life with Dignity Order,
upon the arrival of the EMS personnel who are present to treat
or transport the individual.

R432-31-8.  Home Placement of Life with Dignity Orders.
(1)  If an individual under the care of a home health

agency, personal care agency or a hospice agency possesses a
Life with Dignity Order, the agency must ensure that a copy of
the Life with Dignity Order is left at the individual's place of
residence.

(2)  For an individual adult who resides at home, including
an emancipated minor, it is recommended that a copy of the Life
with Dignity Order be posted on the front of the refrigerator or
over the individual's bed.

(3)  For a minor who resides at home, it is recommended
that a copy of the Life with Dignity Order be placed in a tube
and placed on the top shelf of the door of the refrigerator.

R432-31-9.  Life with Dignity Bracelets and Necklaces.
(1)  The Department may contract with a vendor or vendors

to provide an approved Life with Dignity bracelet or necklace.
(2)  An individual with a Life with Dignity Order may

obtain an approved Life with Dignity bracelet or necklace from
a vendor approved by the Department.  The approved Life with
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Dignity bracelet or necklace identifies the individual to EMS or
other health care providers as possessing a Life with Dignity
Order.

R432-31-10.  Prior Orders and Out of State Orders.
(1)  EMS and other health care providers may recognize as

valid all POLST, Life With Dignity and EMS/DNR orders,
including bracelets and necklaces, unless superseded by a
subsequent Life with Dignity Order or POLST.

(2)  Licensed health care facilities must ensure that all
individuals receiving services who have current POLST/Life
With Dignity Orders, receive assistance to complete new orders
to comply with current rule requirements by January 31, 2011.

(3)  Physicians may complete and sign new Life With
Dignity Orders for individuals with prior forms who no longer
have capacity to complete new orders, and who do not have a
surrogate/guardian to authorize the new order.  The physician
must indicate on the new order that the individual's preferences
from the prior order are still applicable.

(4)  A form that an individual executed while in another
state may be honored as if it were executed in compliance with
this rule and Section 75-2a-106 if it:

(a)  is substantially similar to a Life with Dignity Order or
a Physician's Order for Life Sustaining Treatment; and

(b)  was executed according to the laws of that state.

KEY:  POLST, do not resuscitate, Life with Dignity Order
June 7, 2013 26-21
Notice of Continuation March 28, 2012 75-2a-106
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R477.  Human Resource Management, Administration.
R477-1.  Definitions.
R477-1-1.  Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1)  Abandonment of Position:  An act of resignation
resulting when an employee is absent from work for three
consecutive working days without approval.

(2)  Actual FTE:  The total number of full time equivalents
based on actual hours paid in the state payroll system.

(3)  Actual Hours Worked:  Time spent performing duties
and responsibilities associated with the employee's job
assignments.

(4)  Actual Wage:  The employee's assigned salary rate in
the central personnel record maintained by the Department of
Human Resource Management.

(5)  Administrative Leave:  Leave with pay granted to an
employee at management discretion that is not charged against
the employee's leave accounts.

(6)  Administrative Adjustment:  A DHRM approved
change of a position from one job to another job or a salary
range change for administrative purposes that is not based on a
change of duties and responsibilities.

(7)  Administrative Salary Decrease:  A decrease in the
current actual wage based on non-disciplinary administrative
reasons determined by an agency head or commissioner.

(8)  Administrative Salary Increase:  An increase in the
current actual wage based on special circumstances determined
by an agency head or commissioner.

(9)  Agency:  An entity of state government that is:
(a)  directed by an executive director, elected official or

commissioner defined in Title 67, Chapter 22 or in other
sections of the code;

(b)  authorized to employ personnel; and
(c)  subject to Title 67, Chapter 19, Utah State Personnel

Management Act.
(10)  Agency Head:  The executive director or

commissioner of each agency or a designated appointee.
(11)  Agency Human Resource Field Office: An office of

the Department of Human Resource Management located at
another agency's facility.

(12)  Agency Management:  The agency head and all other
officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(13)  Alternative State Application Program (ASAP): A
program designed to appoint a qualified person with a disability
through an on the job examination period.

(14)  Appeal:  A formal request to a higher level for
reconsideration of a grievance decision.

(15)  Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

(16)  Break in Service: A point at which an individual has
an official separation date and is no longer employed by the
State of Utah.

(17)  Budgeted FTE:  The total number of full time
equivalents budgeted by the Legislature and approved by the
Governor.

(18)  Bumping:  A procedure that may be applied prior to
a reduction in force action (RIF).  It allows employees with
higher retention points to bump other employees with lower
retention points as identified in the work force adjustment plan,
as long as employees meet the eligibility criteria outlined in
interchangeability of skills.

(19)  Career Mobility:  A temporary assignment of an
employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs.

(20)  Career Service Employee:  An employee who has
successfully completed a probationary period in a career service

position.
(21)  Career Service Exempt Employee:  An employee

appointed to work for a period of time, serving at the pleasure
of the appointing authority, who may be separated from state
employment at any time without just cause.

(22)  Career Service Exempt Position:  A position in state
service exempted by law from provisions of career service under
Section 67-19-15.

(23)  Career Service Status:  Status granted to employees
who successfully complete a probationary period for career
service positions.

(24)  Category of Work:  A job series within an agency
designated by the agency head as having positions to be
eliminated agency wide through a reduction in force. Category
of work may be further reduced as follows:

(a)  a unit smaller than the agency upon providing
justification and rationale for approval, including:

(i)  unit number;
(ii)  cost centers;
(iii)  geographic locations;
(iv)  agency programs.
(b)  positions identified by a set of essential functions,

including:
(i)  position analysis data;
(ii)  certificates;
(iii)  licenses;
(iv)  special qualifications;
(v)  degrees that are required or directly related to the

position.
(25)  Change of Workload:  A change in position

responsibilities and duties or a need to eliminate or create
particular positions in an agency caused by legislative action,
financial circumstances, or administrative reorganization.

(26)  Classification Grievance:  The approved procedure by
which an agency or a career service employee may grieve a
formal classification decision regarding the classification of a
position.

(27)  Classified Service:  Positions that are subject to the
classification and compensation provisions stipulated in Section
67-19-12.

(28)  Classification Study: A Classification review
conducted by DHRM under Section R477-3-4.  A study may
include single or multiple job or position reviews.

(29)  Compensatory Time:  Time off that is provided to an
employee in lieu of monetary overtime compensation.

(30)  Contractor:  An individual who is contracted for
service, is not supervised by a state supervisor, but is
responsible for providing a specified service for a designated fee
within a specified time.  The contractor shall be responsible for
paying all taxes and FICA payments, and may not accrue
benefits.

(31)  Critical Incident Drug or Alcohol Test:  A drug or
alcohol test conducted on an employee as a result of the
behavior, action, or inaction of an employee that is of such
seriousness it requires an immediate intervention on the part of
management.

(32)  Demotion:  A disciplinary action resulting in a
reduction of an employee's current actual wage.

(33)  Detailed Position Record Management Report:  A
document that lists an agency's authorized positions,
incumbent's name and hourly rate, job identification number,
salary range, and schedule.

(34)  DHRM:  The Department of Human Resource
Management.

(35)  DHRM Approved Recruitment and Selection System:
The state's recruitment and selection system, which is a
centralized and automated computer system administered by the
Department of Human Resource Management.

(36)  Disability:  Disability shall have the same definition
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found in the Americans With Disabilities Act (ADA) of 1990,
42 USC 12101 (2008); Equal Employment Opportunity
Commission regulation, 29 CFR 1630 (2008); including
exclusions and modifications.

(37)  Disciplinary Action:  Action taken by management
under Rule R477-11.

(38)  Dismissal:  A separation from state employment for
cause under Section R477-11-2.

(39)  Dual State Employment: Employees who work for
more than one agency and meet the employee criteria which is
located in the Division of Finance accounting policy 11-18.00.

(40)  Drug-Free Workplace Act:  A 1988 congressional act,
34 CFR 84 (2008), requiring a drug-free workplace certification
by state agencies that receive federal grants or contracts.

(41)  Employee Personnel Files: For purposes of Title 67,
Chapters 18 and 19, the files or records maintained by DHRM
and agencies as required by Section R477-2-5. This does not
include employee information maintained by supervisors.

(42)  Employment Eligibility Verification:  A requirement
of the Immigration Reform and Control Act of 1986, 8 USC
1324 (1988) that employers verify the identity and eligibility of
individuals for employment in the United States.

(43)  "Escalator" Principle:  Under the Uniformed Services
Employment and Reemployment Rights Act (USERRA),
returning veterans are entitled to return back onto their seniority
escalator at the point they would have occupied had they not left
state employment.

(44)  Excess Hours:  A category of compensable hours
separate and apart from compensatory or overtime hours that
accrue at straight time only when an employee's actual hours
worked, plus additional hours paid, exceed an employee's
normal work period.

(45)  Fitness For Duty Evaluation:  Evaluation, assessment
or study by a licensed professional to determine if an individual
is able to meet the performance or conduct standards required by
the position held, or is a direct threat to the safety of self or
others.

(46)  FLSA Exempt:  Employees who are exempt from the
overtime and minimum wage provisions of the Fair Labor
Standards Act.

(47)  FLSA Nonexempt:  Employees who are not exempt
from the overtime and minimum wage provisions of the Fair
Labor Standards Act.

(48)  Follow Up Drug or Alcohol Test:  Unannounced drug
or alcohol tests conducted for up to five years on an employee
who has previously tested positive or who has successfully
completed a voluntary or required substance abuse treatment
program.

(49)  Furlough:  A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(50)  Grievance:  A career service employee's claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair
employment practice not including position classification or
schedule assignment, or a complaint by a reporting employee as
defined in Section 67-19a-101(4)(c).

(51)  Grievance Procedures:  The statutory process of
grievances and appeals as set forth in Sections 67-19a-101
through 67-19a-406 and the rules promulgated by the Career
Service Review Office.

(52)  Gross Compensation:  Employee's total earnings,
taxable and nontaxable, as shown on the employee's pay
statement.

(53)  Highly Sensitive Position: A position approved by
DHRM that includes the performance of:

(a)  safety sensitive functions:
(i)  requiring an employee to operate a commercial motor

vehicle under 49 CFR 383 (January 18, 2006);

(ii)  directly related to law enforcement;
(iii)  involving direct access or having control over direct

access to controlled substances;
(iv)  directly impacting the safety or welfare of the general

public;
(v)  requiring an employee to carry or have access to

firearms; or
(b)  data sensitive functions permitting or requiring an

employee to access an individual's highly sensitive, personally
identifiable, private information, including:

(i)  financial assets, liabilities, and account information;
(ii)  social security numbers;
(iii)  wage information;
(iv)  medical history;
(v)  public assistance benefits; or
(vi)  driver license
(54)  Hiring List:  A list of qualified and interested

applicants who are eligible to be considered for appointment or
conditional appointment to a specific position created in the
DHRM approved recruitment and selection system.

(55)  HRE:  Human Resource Enterprise; the state human
resource management information system.

(56)  Incompetence:  Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

(57)  Inefficiency:  Wastefulness of government resources
including time, energy, money, or staff resources or failure to
maintain the required level of performance.

(58)  Interchangeability of Skills:  Employees are
considered to have interchangeable skills only for those
positions they have previously held successfully in Utah state
government executive branch employment or for those positions
which they have successfully supervised and for which they
satisfy job requirements.

(59)  Intern:  An individual in a college degree or
certification program assigned to work in an activity where on-
the-job training or community service experience is accepted.

(60)  Job:  A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics.  The same salary range is applied to each
position in the group.

(61)  Job Description:  A document containing the duties,
distinguishing characteristics, knowledge, skills, and other
requirements for a job.

(62)  Job Requirements:  Skill requirements defined at the
job level.

(63)  Job Series:  Two or more jobs in the same functional
area having the same job title, but distinguished and defined by
increasingly difficult levels of skills, responsibilities, knowledge
and requirements; or two or more jobs with different titles
working in the same functional area that have licensure,
certification or other requirements with increasingly difficult
levels of skills, responsibilities, knowledge and requirements.

(64)  Legislative Salary Adjustment:  A legislatively
approved salary increase for a specific category of employees
based on criteria determined by the Legislature.

(65)  Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of
responsibilities.

(66)  Market Based Bonus:  One time lump sum monies
given to a new hire or a current employee to encourage
employment with the state.

(67)  Market Comparability Adjustment:  Legislatively
approved change to a salary range for a job based on a
compensation survey conducted by DHRM.

(68)  Merit Increase:  A legislatively approved and funded
salary increase for employees to recognize and reward
successful performance.

(69)  Misconduct:  Wrongful, improper, unacceptable, or
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unlawful conduct or behavior that is inconsistent with prevailing
agency practices or the best interest of the agency.

(70)  Misfeasance:  The improper or unlawful performance
of an act that is lawful or proper.

(71)  Nonfeasance:  Failure to perform either an official
duty or legal requirement.

(72)  Performance Evaluation:  A formal, periodic
evaluation of an employee's work performance.

(73)  Performance Improvement Plan:  A documented
administrative action to address substandard performance of an
employee under Section R477-10-2.

(74)  Performance Management:  The ongoing process of
communication between the supervisor and the employee which
defines work standards and expectations, and assesses
performance leading to a formal annual performance evaluation.

(75)  Performance Plan:  A written summary of the
standards and expectations required for the successful
performance of each job duty or task.  These standards normally
include completion dates and qualitative and quantitative levels
of performance expectations.

(76)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are
committed during an evaluation period.

(77)  Personnel Adjudicatory Proceedings:  The informal
appeals procedure contained in Section 63G-4-2 for all human
resource policies and practices not covered by the state
employees grievance procedure promulgated by the Career
Service Review Office, or the classification appeals procedure.

(78)  Position:  A unique set of duties and responsibilities
identified by DHRM authorized job and position management
numbers.

(79)  Position Description:  A document that describes the
detailed tasks performed, as well as the knowledge, skills,
abilities, and other requirements of a specific position.

(80)  Position Identification Number:  A unique number
assigned to a position for FTE management.

(81)  Post Accident Drug or Alcohol Test:  A Drug or
alcohol test conducted on an employee who is involved in a
vehicle accident while on duty or driving a state vehicle:

(a)  where a fatality occurs;
(b)  where there is sufficient information to conclude that

the employee was a contributing cause to an accident that results
in bodily injury or property damage; or

(c)  where there is reasonable suspicion that the employee
had been driving while under the influence of alcohol or a
controlled substance.

(82)  Preemployment Drug Test:  A drug test conducted on:
(a)  final applicants who are not current employees;
(b)  final candidates for a highly sensitive position;
(c)  employees who are final candidates for transfer or

promotion from a non-highly sensitive position to a highly
sensitive position; or

(d)  employees who transfer or are promoted from one
highly sensitive position to another highly sensitive position.

(83)  Probationary Employee:  An employee hired into a
career service position who has not completed the required
probationary period for that position.

(84)  Probationary Period:  A period of time considered
part of the selection process, identified at the job level, the
purpose of which is to allow management to evaluate an
employee's ability to perform assigned duties and
responsibilities and to determine if career service status should
be granted.

(85)  Proficiency:  An employee's overall quality of work,
productivity, skills demonstrated through work performance and
other factors that relate to employee performance or conduct.

(86)  Promotion:  An action moving an employee from a
position in one job to a position in another job having a higher

salary range maximum.
(87)  Protected Activity:  Opposition to discrimination or

participation in proceedings covered by the antidiscrimination
statutes or the Utah State Grievance and Appeal Procedure.
Harassment based on protected activity can constitute unlawful
retaliation.

(88)  Random Drug or Alcohol Test:  Unannounced drug
or alcohol testing of a sample of highly sensitive employees
done in accordance with federal regulations or state rules,
policies, and procedures, and conducted in a manner such that
each highly sensitive employee has an equal chance of being
selected for testing.

(89)  Reappointment:  Return to work of an individual
from the reappointment register after separation from
employment.

(90)  Reappointment Register:  A register of individuals
who have prior to March 2, 2009:

(a)  held career service status and been separated in a
reduction in force;

(b)  held career service status and accepted career service
exempt positions without a break in service and were not
retained, unless discharged for cause; or

(c)  by Career Service Review Board decision been placed
on the reappointment register.

(91)  Reasonable Suspicion Drug or Alcohol Test: A drug
or alcohol test conducted on an employee based on specific,
contemporaneous, articulated observations concerning the
appearance, behavior, speech or body odors of the employee.

(92)  Reassignment:  An action mandated by management
moving an employee from one job or position to a different job
or position with an equal or lesser salary range maximum for
administrative reasons.  A reassignment may not include a
decrease in actual wage except as provided in federal or state
law.

(93)  Reclassification:  A DHRM reallocation of a single
position or multiple positions from one job to another job to
reflect management initiated changes in duties and
responsibilities.

(94)  Reduction in Force:  (RIF)  Abolishment of positions
resulting in the termination of career service staff.  RIFs can
occur due to inadequate funds, a change of workload, or a lack
of work.

(95)  Reemployment:  Return to work of an employee who
resigned or took military leave of absence from state
employment to serve in the uniformed services covered under
USERRA.

(96)  Requisition:  An electronic document used for HRE
Online recruitment, selection and tracking purposes that
includes specific information for a particular position, job
seekers' applications, and a hiring list.

(97)  Salary Range:  An established minimum salary rate
and maximum salary rate assigned to a job.

(98)  Schedule:  The determination of whether a position
meets criteria stipulated in the Utah Code Annotated to be
career service (schedule B) or career service exempt (schedule
A).

(99)  Separation: An employee's voluntary or involuntary
departure from state employment.

(100)  Settling Period: A sufficient amount of time,
determined by agency management, for an employee to fully
assume new or higher level duties required of a position.

(101)  Tangible Employment Action:  A significant change
in employment status, such as firing, demotion, failure to
promote, work reassignment, or a decision which changes
benefits.

(102) Transfer:  An action not mandated by management
moving an employee from one job or position to another job or
position with an equal or lesser salary range maximum for
which the employee qualifies.  A transfer may include a
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decrease in actual wage.
(103)  Uniformed Services:  The United States Army,

Navy, Marine Corps, Air Force, Coast Guard; Reserve units of
the Army, Navy, Marine Corps, Air Force, or Coast Guard;
Army National Guard or Air National Guard; Commissioned
Corps of Public Health Service, National Oceanic and
Atmospheric Administration (NOAA), National Disaster
Medical Systems (NDMS) and any other category of persons
designated by the President in time of war or emergency.
Service in Uniformed Services includes: voluntary or
involuntary duty, including active duty; active duty for training;
initial active duty for training; inactive duty training; full-time
National Guard duty; or absence from work for an examination
to determine fitness for any of the above types of duty.

(104)  Unlawful Discrimination:  An action against an
employee or applicant based on race, religion, national origin,
color, sex, age, disability, protected activity under the anti-
discrimination statutes, political affiliation, military status or
affiliation, or any other factor, as prohibited by law.

(105)  USERRA:  Uniformed Services Employment and
Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who resigned
or took a military leave of absence from state employment to
serve in the uniformed services and who return to work within
a specified time period after military discharge.

(106)  Veteran:  An individual who has served on active
duty in the armed forces for more than 180 consecutive days, or
was a member of a reserve component who served in a campaign
or expedition for which a campaign medal has been authorized.
Individuals must have been separated or retired under honorable
conditions.

(107)  Volunteer:  Any person who donates services to the
state or its subdivisions without pay or other compensation
except actual and reasonable expenses incurred, as approved by
the supervising agency.

KEY:  personnel management, rules and procedures,
definitions
July 1, 2013 67-19-6
Notice of Continuation February 2, 2012
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R477.  Human Resource Management, Administration.
R477-2.  Administration.
R477-2-1.  Rules Applicability.

These rules apply to the executive branch of Utah State
Government and its career and career service exempt employees.
Other entities may be covered in specific sections as determined
by statute.  Any inclusions or exceptions to these rules are
specifically noted in applicable sections.  Entities which are not
bound by mandatory compliance with these rules include:

(1)  members of the Legislature and legislative employees;
(2)  members of the judiciary and judicial employees;
(3)  officers, faculty, and other employees of state

institutions of higher education;
(4)  officers, faculty, and other employees of the public

education system, other than those directly employed by the
State Office of Education;

(5)  employees of the Office of the Attorney General;
(6)  elected members of the executive branch and their

employees;
(7)  employees of independent entities, quasi-governmental

agencies and special service districts;
(8)  employees in any position that is determined by statute

to be exempt from these rules.

R477-2-2.  Compliance Responsibility.
Agencies shall comply with these rules.
(1)  The Executive Director, DHRM, may authorize

exceptions to these rules where allowed when:
(a)  applying the rule prevents the achievement of

legitimate government objectives; or
(b)  applying the rule infringes on the legal rights of an

employee.
(2)  Agency personnel records, practices, policies and

procedures, employment and actions, shall comply with these
rules and are subject to compliance audits by DHRM.

(3)  In cases of noncompliance with Title 67, Chapter 19,
and these rules, the Executive Director, DHRM, may find the
responsible agency official to be subject to the penalties under
Subsection 67-19-18(1) pertaining to misfeasance, malfeasance
or nonfeasance in office.

R477-2-3.  Fair Employment Practice and Discrimination.
All state personnel actions shall provide equal employment

opportunity for all individuals.
(1)  Employment actions including appointment, tenure or

term, condition or privilege of employment shall be based on the
ability to perform the essential duties, functions, and
responsibilities assigned to a particular position.

(2)  Employment actions may not be based on race,
religion, national origin, color, gender, age, disability, protected
activity under the anti-discrimination statutes, political
affiliation, military status or affiliation or any other non-job
related factor.

(3) An employee who alleges unlawful discrimination may:
(a)  submit a complaint to the agency head; and
(b)  file a charge with the Utah Labor Commission Anti-

Discrimination and Labor Division within 180 days of the
alleged harm, or directly with the EEOC within 300 days of the
alleged harm.

(4)  A state official may not impede any employee from the
timely filing of a discrimination complaint in accordance with
state and federal requirements.

R477-2-4.  Control of Personal Service Expenditures.
(1)  Statewide control of personal service expenditures

shall be the shared responsibility of the employing agency, the
Governor's Office of Planning and Budget, the Department of
Human Resource Management and the Division of Finance.

(2)  Changes in job identification numbers, salary ranges,

or number of positions listed in the Detailed Position Record
Management Report shall be approved by the Executive
Director, DHRM or designee.

(3)  No person shall be placed or retained on an agency
payroll unless that person occupies a position listed in an
agency's approved Detailed Position Record Management
Report.

R477-2-5.  Records.
Access to and privacy of personnel records maintained by

DHRM are governed by Title 63G, Chapter 2, the Government
Records Access and Management Act (GRAMA) and applicable
federal laws.  DHRM shall designate and classify the records
and record series it maintains under the GRAMA statute and
respond to GRAMA requests for employee records.

(1)  DHRM shall maintain an electronic record for each
employee that contains the following, as appropriate:

(a)  Social Security number, date of birth, home address,
and private phone number.

(i)  This information is classified as private under
GRAMA.

(ii)  DHRM may grant agency access to this information
for state business purposes. Agencies shall maintain the privacy
of this information.

(b)  performance ratings;
(c)  records of actions affecting employee salary history,

classification history, title and salary range, employment status
and other personal data.

(2)  DHRM shall maintain, on behalf of agencies,
personnel files.

(3)  DHRM shall maintain, on behalf of agencies, a
confidential medical file.  Confidentiality shall be maintained in
accordance with applicable regulations. Information in the
medical file is private, controlled, or exempt in accordance with
Title 63G-2.

(4)  An employee has the right to review the employee's
personnel file, upon request, in the presence of a DHRM
representative.

(a)  An employee may request corrections, amendments to,
or challenge any information in the DHRM electronic or hard
copy personnel file, through the following process:

(i)  The employee shall request in writing to the appropriate
agency human resource field office that changes occur.

(ii)  The employing agency shall be given an opportunity
to respond.

(iii)  Disputes over information that are not resolved
between the employing agency and the employee shall be
decided in writing by the Executive Director, DHRM.  DHRM
shall maintain a record of the employee's letter, the agency's
response, and the DHRM Executive Director's decision.

(5)  When a disciplinary action is rescinded or disapproved
upon appeal, forms, documents and records pertaining to the
case shall be removed from the personnel file.

(a)  When the record in question is on microfilm, a seal
will be placed on the record and a suitable notice placed on the
carton or envelope.  This notice shall indicate the limits of the
sealed Title and the authority for the action.

(6)  Upon employee separation, DHRM shall retain
electronic records for thirty years.  Agency hard copy records
shall be retained at the agency for a minimum of two years, and
then transferred to the State Record Center to be retained
according to the record retention schedule.

(7)  When an employee transfers from one agency to
another, the former agency shall transfer the employee's
personnel file, medical and I-9 records to the new agency.

(8)  An employee who violates confidentiality is subject to
disciplinary action and may be personally liable.

(9)  Records related to conduct for which an employee may
be disciplined under R477-11-1(1) are classified as private
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records under Subsection 62G-2-302(2)(a).
(i)  If disciplinary action under R477-11-1(4) has been

sustained and completed and all time for appeal has been
exhausted, the documents issued in the disciplinary process are
classified as public records under Subsection 63G-2-301(3)(o).

R477-2-6.  Release of Information in a Reference Inquiry.
Reference checks or inquiries made regarding current or

former public employees, volunteers, independent contractors,
and members of advisory boards or commissions can be released
if the information is classified as public, or if the subject of the
record has signed and provided a current reference release form
for information authorized under Title 63G, Chapter 2, of the
Government Records Access and Management Act.

(1)  The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records Access
and Management Act.

(2)  Additional information may be provided if authorized
by law.

R477-2-7.  Employment Eligibility Verification (Immigration
Reform and Control Act - 1986).

Employees newly hired, rehired, or placed through
reciprocity with or assimilation from another career service
jurisdiction shall provide verifiable documentation of their
identity and eligibility for employment in the United States by
completing all sections of the Employment Eligibility
Verification Form I-9 as required under the Immigration Reform
and Control Act of 1986.

R477-2-8.  Disclosure by Public Officers Supervising a
Relative.

It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations
for relatives except as prescribed under Section 52-3-1.

(1)  A public officer supervising a relative shall make a
complete written disclosure of the relationship to the agency
head in accordance with Section 52-3-1.

R477-2-9.  Employee Liability.
An employee who becomes aware of any occurrence which

may give rise to a law suit, who receives notice of claim, or is
sued because of an incident related to state employment, shall
give immediate notice to his supervisor and to the Department
of Administrative Services, Division of Risk Management.

(1)  In most cases, under Title 63G, Chapter 7, the
Governmental Immunity Act, an employee shall receive defense
and indemnification unless the case involves fraud, malice or the
use of alcohol or drugs by the employee.

(2)  Before an agency may defend its employee against a
claim, the employee shall make a written request for a defense
to the agency head within ten calendar days, under Subsection
63G-7-902(2).

R477-2-10.  Alternative Dispute Resolution.
Agency management may establish a voluntary alternative

dispute resolution program under Chapter 63G, Chapter 5.

KEY:  administrative responsibility, confidentiality of
information, fair employment practices, public information
July 1, 2013 52-3-1
Notice of Continuation February 2, 2012 63G-2

63G-5-201
63G-7

67-19-6
67-19-18



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 214

R477.  Human Resource Management, Administration.
R477-4.  Filling Positions.
R477-4-1.  Authorized Recruitment System.

Agencies shall use the DHRM approved recruitment and
selection system unless an alternate system has been pre-
approved by DHRM.

R477-4-2.  Career Service Exempt Positions.
(1)  The Executive Director, DHRM, may approve the

creation and filling of career service exempt positions, as
defined in Section 67-19-15.

(2)  Agencies may use any pre-approved process to select
an employee for a career service exempt position.
Appointments may be made without competitive examination,
provided job requirements are met.

(3)  Appointments to fill an employee's position who is on
approved leave shall only be made temporarily.

(4)  Appointments made on a temporary basis shall be
career service exempt and:

(a)  be Schedule IN, in which the employee:
(i)  is hired to work part time indefinitely;
(ii)  shall work less than 30 hours per week; and
(iii)  shall be notified annually of the temporary status of

the position; or
(b)  be Schedule TL, in which the employee:
(i)  is hired to work on a time limited basis; and
(ii)  shall be notified annually of the temporary status of the

position.
(c)  may, at the discretion of management, be offered

benefits if working a minimum of 20 hours per week.
(d)  if the required work hours of the position meet or

exceed 30 hours per week for Schedule IN or if the position
exceeds anticipated time limits for Schedule TL, agency
management shall consult with DHRM to review possible
alternative options.

(5)  Only Schedule A, IN or TL appointments made from
a hiring list under Subsection R477-4-8 may be considered for
conversion to career service.

(6)  Disclosure statements shall be obtained and reference
and background checks shall be conducted for all Schedule AB,
AC, AD and AR new hire appointees.

R477-4-3.  Career Service Positions.
(1)  Selection of a career service employee shall be

governed by the following:
(a)  DHRM business practices;
(b)  career service principles as outlined in R477-2-3 Fair

Employment Practice emphasizing recruitment of qualified
individuals based upon relative knowledge, skills and abilities;

(c)  equal employment opportunity principles;
(d)  Section 52-3-1, employment of relatives;
(e)  reasonable accommodation for qualified applicants

covered under the Americans With Disabilities Act.

R477-4-4.  Recruitment and Selection for Career Service
Positions.

(1)  Prior to initiating recruitment, agencies may administer
any of the following personnel actions:

(a)  reemployment of a veteran eligible under USERRA;
(b)  reassignment within an agency initiated by an

employee's reasonable accommodation request under the ADA;
(c)  fill a position as a result of return to work from long

term disability or workers compensation at the same or lesser
salary range;

(d)  reassignment or transfer made in order to avoid a
reduction in force, or for reorganization or bumping purposes;

(e)  reassignment, transfer, or career mobility of qualified
employees to better utilize skills or assist management in
meeting the organization's mission;

(f)  reclassification; or
(g)  conversion from schedule A to schedule B as

authorized by Subsection R477-5-1(3).
(2)  Agencies shall use the DHRM approved recruitment

and selection system for all career service position vacancies.
This includes recruitments open within an agency, across
agency lines, or to the general public. Recruitment shall comply
with federal and state laws and DHRM rules and procedures.

(a)  All recruitment announcements shall include the
following:

(i)  Information about the DHRM approved recruitment
and selection system; and

(ii)  opening and closing dates.
(b)  Recruitments for career service positions shall be

posted for a minimum of three calendar days, excluding state
holidays.

(3)  Agencies may carry out all the following steps for
recruitment and selection of vacant career service positions
concurrently. Management may make appointments according
to the following order:

(a)  from the reappointment register created prior to March
2, 2009, provided the applicant applies for the position and
meets minimum qualifications.

(b)  from a hiring list of qualified applicants for the
position, or from another process pre-approved by the Executive
Director, DHRM.

R477-4-5.  Transfer and Reassignment.
(1)  Positions may be filled through a transfer or

reassignment.
(a)  The receiving agency shall verify the employee's career

service status and that the employee meets the job requirements
for the position.

(b)  Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee's previously accrued
sick, annual, and converted sick leave on the official leave
records.

(c)  A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate as
a career service employee with the same seniority.

(d)  A transfer may include a decrease in actual wage.
(e)  A reassignment may not include a decrease in actual

wage except as provided in federal or state law.
(f)  An employee who is transferred or reassigned to a

position where the employee's current actual wage is above the
salary range maximum of the new position, is considered to be
above maximum and is not in longevity.  Longevity rules may
not apply until the employee has been above the salary range
maximum for three years and all other longevity criteria are met.

(2)  A reassignment or transfer may include assignment to:
(a)  a different job or position with an equal or lesser salary

range maximum;
(b)  a different work location; or
(c)  a different organizational unit.

R477-4-6.  Rehire.
(1)  A former employee shall compete for career service

positions through the DHRM approved recruitment and
selection system and shall serve a new probationary period, as
designated in the official job description.

(a)  The annual leave accrual rate for an employee who is
rehired to a position which receives leave benefits shall be based
on all eligible employment in which the employee accrued
leave.

(b)  An employee rehired into a benefited position within
one year of separation shall have forfeited sick leave reinstated
as Program II sick leave.

(c)  An employee rehired into a benefited position within
one year of separation due to a reduction in force shall have
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forfeited sick leave reinstated to Program I and Program II as
accrued prior to the reduction in force.

(d)  A rehired employee may be offered any salary within
the salary range for the position.

R477-4-7.  Examinations.
(1)  Examinations shall be designed to measure and predict

applicant job performance.
(2)  Examinations shall include the following:
(a)  a detailed position record (DPR) based upon a current

job or position analysis;
(b)  an initial, impartial screening of the individual's

qualifications;
(c)  impartial evaluation and results; and
(d)  reasonable accommodation for qualified individuals

with disabilities.
(3)  Examinations and ratings shall remain confidential and

secure.

R477-4-8.  Hiring Lists.
(1)  The hiring list shall include the names of applicants to

be considered for appointment or conditional appointment to a
specific job, job series or position.

(a)  An individual shall be considered an applicant when
the individual applies for a particular position identified through
a specific recruitment.

(b)  Hiring lists shall be constructed using the DHRM
approved recruitment and selection system.

(c)  Applicants for career service positions shall be
evaluated and placed on a hiring list based on job, job series or
position related criteria.

(d)  All applicants included on a hiring list shall be
examined with the same examination or examinations.

(2)  An individual who falsifies any information in the job
application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or
disciplined if already hired.

(3)  The appointing authority shall demonstrate and
document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of the
applicant hired.

(4)  The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-4-9.  Job Sharing.
Agency management may establish a job sharing program

as a means of increasing opportunities for part-time
employment.  In the absence of an agency program, individual
employees may request approval for job sharing status through
agency management.

R477-4-10.  Internships.
Interns or students in a practicum program may be

appointed with or without competitive selection.  Intern
appointments shall be to temporary career service exempt
positions.

R477-4-11.  Volunteer Experience Credit.
(1)  Documented job related volunteer experience shall be

given the same consideration as similar paid employment in
satisfying the job requirements for career service positions.

(a)  Volunteer experience may not be substituted for
required licensure, POST certification, or other criteria for
which there is no substitution in the job requirements in the job
description.

(b)  Court ordered community service experience may not
be considered.

R477-4-12.  Reorganization.
When an agency is reorganized, but an employee's position

does not change substantially, the agency may not require the
employee to compete for his current position.

R477-4-13.  Career Mobility Programs.
Employees and agencies are encouraged to promote career

mobility programs.
(1)  A career mobility is a temporary assignment of an

employee to a different position for purposes of professional
growth or fulfillment of specific organizational needs. Career
mobility assignments may be to any salary range.

(2)  Agencies may provide career mobility assignments
inside or outside state government in any position for which the
employee qualifies.

(3)  An eligible employee or agency may initiate a career
mobility.

(a)  Career mobility assignments may be made without
going through the competitive process but shall remain
temporary.

(b)  Career mobility assignments shall only become
permanent if:

(i)  the position was originally filled through a competitive
recruitment process; or

(ii)  a competitive recruitment process is used at the time
the agency determines a need for the assignment to become
permanent.

(4)  Agencies shall develop and use written career mobility
contract agreements between the employee and the supervisor
to outline all program provisions and requirements.  The career
mobility shall be both voluntary and mutually acceptable.

(5)  A participating employee shall retain all rights,
privileges, entitlements, tenure and benefits from the previous
position while on career mobility.

(a)  If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be
treated the same as other RIF employees.

(b)  If a career mobility assignment does not become
permanent at its conclusion, the employee shall return to the
previous position or a similar position at a salary rate described
in R477-6-4(11).

(6)  An employee who has not attained career service status
prior to the career mobility program cannot permanently fill a
career service position until the employee obtains career service
status through a competitive process.

R477-4-14.  Assimilation.
(1)  An employee assimilated by the state from another

career service system shall receive career service status after
completing a probationary period if originally selected through
a competitive examination process judged by the Executive
Director, DHRM, to be equivalent to the process used in the
state career service.

(a)  Assimilation agreements shall specify whether there are
employees eligible for reemployment under USERRA in
positions affected by the agreement.

R477-4-15.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  employment, fair employment practices, hiring
practices
July 1, 2013 67-19-6
Notice of Continuation February 2, 2012 67-20-8
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R477.  Human Resource Management, Administration.
R477-5.  Employee Status and Probation.
R477-5-1.  Career Service Status.

(1)  Only an employee who is hired through a pre-approved
process shall be eligible for appointment to a career service
position.

(2)  An employee shall complete a probationary period
prior to receiving career service status.

(3)  Management may convert a career service exempt
employee to career service status, in a position with an equal or
lower salary range to the previous career service position held,
when:

(a)  the employee previously held career service status with
no break in service between the last career service position held
and career service exempt status;

(b)  the employee was hired from a hiring list to a schedule
A, TL or IN position, in the same job title to which they would
convert, as prescribed by Subsection R477-4-8; or

(c)  the employee was hired through the Alternative State
Application Program (ASAP) and successfully completed a six
month on the job examination period.

R477-5-2.  Probationary Period.
The probationary period allows agency management to

evaluate an employee's ability to perform the duties,
responsibilities, skills, and other related requirements of the
assigned career service position.  The probationary period shall
be considered part of the selection process.

(1)  An employee shall receive an opportunity to
demonstrate competence in a career service position.  A
performance plan shall be established and the employee shall
receive feedback on performance in relation to that plan.

(a)  During the probationary period, an employee may be
separated from state employment in accordance with Subsection
R477-11-2(1).

(b)  At the end of the probationary period, an employee
shall receive a performance evaluation.  Evaluations shall be
entered into HRE as the performance evaluation that reflects
successful or unsuccessful completion of probation.

(2)  Each career service position shall be assigned a
probationary period consistent with its job.

(a)  The probationary period may not be extended except
for periods of leave without pay, long-term disability, workers
compensation leave, temporary transitional assignment, military
leave under USERRA, or donated leave from an approved leave
bank.

(b)  The probationary period may not be reduced after
appointment.

(c)  An employee who has completed a probationary period
and obtained career service status shall not be required to serve
a new probationary period unless there is a break in service.

(3)  An employee in a career service position who works at
least 50% of the regular work schedule or more shall acquire
career service status after working the same amount of elapsed
time in hours as a full-time employee would work with the same
probationary period.

(4)  An employee serving probation in a career service
position may be transferred, reassigned or promoted to another
career service position.  Each new appointment shall include a
new probationary period unless the agency determines that the
required duties or knowledge, skills, and abilities of the old and
new position are similar enough not to warrant a new
probationary period.  The probationary period shall be the full
probationary period defined in the job description of the new
position.

R477-5-3.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  employment, personnel management, state employees
July 1, 2013 67-19-6
Notice of Continuation February 2, 2012 67-19-16(5)(b)
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R477.  Human Resource Management, Administration.
R477-6.  Compensation.
R477-6-1.  Pay Plans.

(1)  With approval of the Governor, the Executive Director,
DHRM, shall develop and adopt pay plans for each position in
classified service.  Positions exempt from classified service are
identified in Subsection R477-3-1(1).

(a)  Each job description shall include salary ranges with
established minimum and maximum rates.

(b)  A salary range includes all pay rates from minimum to
maximum.

(c)  Pay rate increases within salary ranges shall be:
(i)  at least 1/2%, or
(ii)  to the maximum rate within the salary range, if the

difference between the current salary rate and the range
maximum rate is less than 1/2%.

(iii)  This subsection does not apply to legislatively
approved salary adjustments and longevity.

(d)  Pay rate decreases within salary ranges shall be:
(i)  at least 1/2%, or
(ii)  to the minimum rate within the salary range, if the

difference between the current salary rate and the range
minimum rate is less than 1/2%.

(iii)  This subsection does not apply to legislatively
approved salary adjustments.

R477-6-2.  Allocation to the Pay Plans.
(1)  Each job in classified service shall be assigned to a

salary range.
(2)  Salary ranges can be adjusted through:
(a)  an administrative adjustment determined appropriate by

DHRM for administrative purposes that is not based on a change
of duties and responsibilities, nor based on a comparison to
salary ranges in the market; or

(b)  a comparison of the state's benchmark job salary ranges
to salary ranges for similar positions in the market through an
annual compensation survey conducted by DHRM.

(i)  Market comparability salary range adjustment
recommendations shall be included in the annual compensation
plan and shall be submitted to the Governor no later than
October 31 of each year.

(ii)  Market comparability salary range adjustments shall be
legislatively approved.

(iii)  If market comparability adjustments are approved for
benchmark jobs, salary ranges for other jobs in the same job
family shall be adjusted by relative ranking with the benchmark
job.

(3)  Each job exempted from classified service shall have
a salary range with a beginning and ending salary of any amount
determined appropriate by the affected agency.

R477-6-3.  Appointments.
(1)  All appointments shall be placed on the DHRM

approved salary range for the job.
(2)  Reemployed veterans under USERRA shall be placed

in their previous position or a similar position at their previous
salary range.  Reemployment shall include the same seniority
status, salary, including any cost of living adjustments,
reclassification of the veteran's preservice position, or market
comparability adjustments that would have affected the veteran's
preservice position during the time spent by the affected veteran
in the uniformed services.  Performance related salary increases
are not included.

R477-6-4.  Salary.
(1)  Merit increases. The following conditions apply if

merit pay increases are authorized and funded by the legislature:
(a)  Employees, classified in position schedule B, shall be

eligible for the merit increase if the following conditions are

met:
(i)  Employee may not be in longevity.
(ii)  Employee may not be paid at the maximum of their

salary range.
(iii)  Employee has received a minimum rating of

successful on their most recent performance evaluation, which
shall have been within the previous twelve months.

(iv)  Employee has been in a paid status by the state for at
least six months at the beginning of the new fiscal year.

(b)  Employees designated as schedule AA, AQ and AU are
not eligible for merit increases.

(c)  All other position schedules will be reviewed by
DHRM in consultation with the Governor's Office to determine
if they are eligible for merit increases.

(2)  Promotions.
(a)  An employee, except for those designated schedule IN

or TL, promoted to a position with a salary range maximum
exceeding the employee's current salary range maximum shall
receive a salary increase of at least 5%.

(b)  An employee may not be placed higher than the
maximum or lower than the minimum in the new salary range.
Placement of an employee in longevity shall be consistent with
Subsection R477-6-4(4).

(c)  To be eligible for a promotion, an employee shall meet
the requirements and skills specified in the job description and
position specific criteria as determined by the agency for the
position.

(3)  Reclassifications.
(a)  At agency management's discretion, an employee

reclassified to a position with a salary range maximum
exceeding the employee's current salary range maximum may
receive a pay rate increase of at least 1/2% or the salary range
maximum rate.

(b)  An employee may not be placed higher than the
maximum or lower than the minimum in the new salary range.
Placement of an employee in longevity shall be consistent with
Subsection R477-6-4(4).

(c)  An employee whose position is reclassified to a
position with a lower salary range shall retain the current salary.
The employee shall be placed in longevity at the employee's
current salary if the salary exceeds the maximum of the new
salary range.

(4)  Longevity.
(a)  An employee shall receive a longevity increase of

2.75% when:
(i)  the employee has been in state service for eight years or

more.  The employee may accrue years of service in more than
one agency and such service is not required to be continuous;
and

(ii)  the employee has been at the maximum of the current
salary range for at least one year and received a performance
appraisal rating of successful or higher within the 12-month
period preceding the longevity increase.

(b)  An employee in longevity shall be eligible for the same
across the board pay plan adjustments authorized for all other
employee pay plans.

(c)  An employee in longevity shall only be eligible for an
additional 2.75% increase every three years.  To be eligible, an
employee shall receive a performance appraisal rating of
successful or higher within the 12-month period preceding the
longevity increase.

(d)  An employee in longevity who is reclassified or
reassigned to a position with a lower salary range shall retain the
current actual wage.

(e)  An employee in longevity who is promoted or
reclassified to a position with a higher salary range shall only
receive a salary increase if the current actual wage is less than
the salary range maximum of the new position.  The salary
increase shall be at least 1/2% or the range maximum rate of the
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new position.
(f)  Employees who are not in longevity and are

reclassified, transferred or reassigned and have a current actual
wage that is above the salary range maximum of the new
position are considered to be above maximum and are not in
longevity.  Longevity rules may not apply until the employee
has been above the salary range maximum for three years and all
other longevity criteria are met.

(g)  Employees in Schedules AB, IN, or TL are not eligible
for the longevity program.

(5)  Administrative Adjustment.
(a)  An employee whose position has been allocated by

DHRM from one job to another job or salary range for
administrative purposes, may not receive an adjustment in the
current actual wage.

(b)  Implementation of new job descriptions as an
administrative adjustment shall not result in an increase in the
current actual wage unless the employee is below the minimum
of the new range.

(c)  An employee whose position is changed by
administrative adjustment to a position with a lower salary range
shall retain the current salary.  The employee shall be placed in
longevity at the employee's current salary if the salary exceeds
the maximum of the new salary range.

(6)  Reassignment.
An employee's current actual wage may not be lowered

except when provided in federal or state law.  Wage rate
decreases shall be at least 1/2% or the minimum rate in the
salary range.

(7)  Transfer.
Management may decrease the current actual wage of an

employee who transfers to another position with a lower salary
range maximum.  Wage rate decreases shall be at least 1/2% or
the minimum rate in the salary range.

(8)  Demotion.
An employee demoted consistent with Section R477-11-2

shall receive a reduction in the current actual wage of at least
1/2%, or the minimum rate of the new position's salary range as
determined by the agency head or designee.  The agency head or
designee may move an employee to a position with a lower
salary range concurrent with the reduction in the current actual
wage.

(9)  Administrative Salary Increase.
The agency head authorizes and approves administrative

salary increases under the following parameters:
(a)  An employee shall receive an increase of at least 1/2%

or the maximum rate of the salary range.
(b)  Administrative salary increases shall only be granted

when the agency has sufficient funding within their annualized
base budgets for the fiscal year in which the adjustment is given.

(c)  Justifications for Administrative Salary Increases shall
be:

(i)  in writing;
(ii)  approved by the agency head or designee;
(iii) supported by unique situations or considerations in the

agency.
(d)  The agency head or designee shall answer any

challenge or grievance resulting from an administrative salary
increase.

(e)  Administrative salary increases may be given during
the probationary period.  Wage rate increases shall be at least
1/2% or the maximum rate of the salary range.  These increases
alone do not constitute successful completion of probation or
the granting of career service status.

(f)  An employee at the salary range maximum or in
longevity may not be granted administrative salary increases.

(10)  Administrative Salary Decrease.
The agency head authorizes and approves administrative

salary decreases for nondisciplinary reasons according to the

following:
(a)  The final salary may not be less than the minimum of

the salary range.
(b)  Wage rate decreases shall be at least 1/2% or the

minimum rate of the salary range.
(c)  Justification for administrative salary decreases shall

be:
(i)  in writing;
(ii)  approved by the agency head; and
(iii) supported by issues such as previous written

agreements between the agency and the employee to include
career mobility, reasonable accommodation, or other unique
situations or considerations in the agency.

(d)  The agency head or designee shall answer any
challenge or grievance resulting from an administrative salary
decrease.

(11)  Career Mobility.
(a)  Agencies may offer an employee on a career mobility

assignment a salary increase or decrease of at least 1/2% within
the new salary range.

(b)  If a career mobility assignment does not become
permanent at its conclusion, the employee shall return to the
previous position or a similar position and shall receive, at a
minimum, the same salary rate and the same or higher salary
range that the employee would have received without the career
mobility assignment.

(12)  Exceptions.
The Executive Director, DHRM, may authorize exceptions

for wage rate increases or decreases.

R477-6-5.  Incentive Awards.
(1)  Only agencies with written and published incentive

award and bonus policies may reward employees with incentive
awards or bonuses.  Incentive awards and bonuses are
discretionary, not an entitlement, and are subject to the
availability of funds in the agency.

(a)  Policies shall be approved annually by DHRM and be
consistent with standards established in these rules and the
Department of Administrative Services, Division of Finance,
rules and procedures.

(b)  Individual awards may not exceed $4,000 per pay
period and $8,000 in a fiscal year, except when approved by
DHRM and the governor.

(i)  A request for a retirement incentive award shall be
accompanied by documentation of the work units affected and
any cost savings.

(ii)  A single payment of up to $8,000 may be granted as a
retirement incentive.

(c)  All cash and cash equivalent incentive awards and
bonuses shall be subject to payroll taxes.

(2)  Performance Based Incentive Awards.
(a)  Cash Incentive Awards
(i)  An agency may grant a cash incentive award to an

employee or group of employees that demonstrates exceptional
effort or accomplishment beyond what is normally expected on
the job for a unique event or over a sustained period of time.

(ii)  All cash awards shall be approved by the agency head
or designee.  They shall be documented and a copy shall be
maintained by the agency.

(b)  Noncash Incentive Awards
(i)  An agency may recognize an employee or group of

employees with noncash incentive awards.
(ii)  Individual noncash incentive awards may not exceed

a value of $50 per occurrence and $200 for each fiscal year.
(iii)  Noncash incentive awards may include cash

equivalents such as gift certificates or tickets for admission.
Cash equivalent incentive awards shall be subject to payroll
taxes and shall follow standards and procedures established by
the Department of Administrative Services, Division of Finance.
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(3)  Cost Savings Bonus
(a)  An agency may establish a bonus policy to increase

productivity, generate savings within the agency, or reward an
employee who submits a cost savings proposal.

(i)  The agency shall document the cost savings involved.
(4)  Market Based Bonuses
An agency may award a cash bonus as an incentive to

acquire or retain an employee with job skills that are critical to
the state and difficult to recruit in the market.

(a)  All market based incentive awards shall be approved by
DHRM.

(i)  When requesting market based awards an agency shall
submit documentation specifying how the agency will benefit by
granting the incentive award based on:

(A)  budget;
(B)  recruitment difficulties;
(C)  a mission critical need to attract or retain unique or

hard to find skills in the market; or
(D)  other market based reasons.
(b)  Retention Bonus
An agency may award a bonus to an employee who has

unusually high or unique qualifications that are essential for the
agency to retain.

(c)  Recruitment or Signing Bonus
An agency may award a bonus to a qualified job candidate

to incentivize the candidate to work for the state.
(d)  Scarce Skills Bonus
An agency may award a bonus to a qualified job candidate

that has the scarce skills required for the job.
(e)  Relocation Bonus
An agency may award a bonus to a current employee who

must relocate to accept a position in a different commuting area.
(f)  Referral Bonus
An agency may award a bonus to a current employee who

refers a job applicant who is subsequently selected.

R477-6-6.  Employee Benefits.
(1)  An employee shall be eligible for benefits when:
(a)  in a position designated by the agency as eligible for

benefits; and
(b)  in a position which normally requires working a

minimum of 40 hours per pay period.
(2)  An eligible employee has 30 days from the hire date to

enroll in or decline one of the traditional medical insurance
plans and 60 days from the hire date to enroll in or decline one
of the HSA-qualified medical insurance plans.

(a)  An employee shall only be permitted to change medical
plans during the annual open enrollment period for all state
employees.

(b)  An employee with previous medical coverage shall
provide a certificate of credible coverage to the state's health
care provider which states dates of eligibility for the employee,
and the employee's dependents in order to have a preexisting
waiting period reduced or waived.

(i)  An eligible employee or dependent under the age of 19
may not be required to meet any preexisting waiting period.

(3)  An eligible employee has 60 days from the hire date to
enroll in dental, vision, and a flexible spending account.

(4)  An employee shall enroll in guaranteed issue life
insurance within 60 days of the hire date to avoid having to
provide proof of insurability.

(a)  An employee may enroll in additional life insurance
and accidental death and dismemberment insurance at any time
and may be required to provide proof of insurability.

(5)  An employee eligible for retirement benefits shall be
electronically enrolled using the URS online certification
process as follows:

(a)  An employee with any service time with Utah
Retirement Systems prior to July 1, 2011, from any URS eligible

employer, shall be automatically enrolled in the Tier I defined
benefit plan and the Tier I defined contribution plan.

(i)  Eligibility for Tier I shall be determined by Utah
Retirement Systems.

(ii)  An employee eligible for Tier I shall remain in the Tier
I system, even after a break in service.

(b)  An employee with no previous service time with Utah
Retirement Systems in Tier I shall be enrolled in the Tier II
retirement system.

(i)  An employee has one year from the date of eligibility
to elect whether to participate in the Tier II hybrid retirement
system or the Tier II defined contribution plan.

(A)  If no election is made the employee shall be
automatically enrolled in the Tier II hybrid retirement system.

(ii)  An employee eligible for the Tier II system has one
year from the date of eligibility to change the election or it is
irrevocable.

(c)  Changes in employee contributions, beneficiaries, and
investment strategies shall be submitted electronically to URS
through the URS website.

(6)  A reemployed veteran under USERRA shall be entitled
to the same employee benefits given to other continuously
employed eligible employees to include seniority based
increased pension and leave accrual.

R477-6-7.  Employee Converting from Career Service to
Schedule AC, AD, AR, or AS.

(1)  A career service employee in a position meeting the
criteria for career service exempt schedule AC, AD, AR, or AS
shall have 60 days from the date of offer to elect to convert from
career service to career service exempt.  As an incentive to
convert, an employee shall be provided the following:

(a)  an administrative salary increase of at least 1/2% or the
maximum rate of the current salary range.  An employee at the
maximum of the current salary range or in longevity shall
receive, in lieu of the salary adjustment, a one time bonus, as
determined by the agency head or designee, not to exceed limits
in Subsection R477-6-5(1)(b);

(b)  state paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program, Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  An employee electing to convert to career service
exempt after the 60 day election period may not be eligible for
the salary increase, but shall be entitled to apply for the
insurance coverage through the Group Insurance Office.

(3)  An employee electing not to convert to career service
exemption shall retain career service status even though the
position shall be designated as schedule AC, AD, AR or AS.
When these career service employees vacate these positions,
subsequent appointments shall be career service exempt.

(4)  An agency head may reorganize so that a current career
service exempt position no longer meets the criteria for
exemption.  In this case, the employee shall be designated as
career service if he had previously earned career service.
However, the employee may not be eligible for the severance
package or the life insurance.  In this situation, the agency and
employee shall make arrangements through the Group Insurance
Office to discontinue the coverage.

(5)  A career service exempt employee without prior career
service status shall remain exempt.  When the employee leaves
the position, subsequent appointments shall be consistent with
R477-4.

(6)  Agencies shall communicate to all impacted and future
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eligible employees the conditions and limitations of this
incentive program.

R477-6-8.  State Paid Life Insurance.
(1)  A benefits eligible career service exempt employee on

schedule AA, AB, AD, AR and AT shall be provided the
following benefits if the employee is approved through
underwriting:

(a)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  An employee on schedule AC or AS may be provided
these benefits at the discretion of the appointing authority.

R477-6-9.  Severance Benefit.
(1)  A benefits eligible career service exempt employee on

schedule AB, AD, AR or AT who is separated from state service
through an action initiated by management, to include
resignation in lieu of termination, shall receive at the time of
severance a benefit equal to:

(a)  one week of salary, up to a maximum of 12 weeks, for
each year of consecutive exempt service in the executive branch;
and

(b)  if eligible for COBRA, one month of health insurance
coverage, up to a maximum of six months, for each year of
consecutive exempt service, at the level of coverage the
employee has at the time of severance, to be paid in a lump sum
payment to the state's health care provider.

(2)  A severance benefit may not be paid to an employee:
(a)  whose statutory term has expired without

reappointment;
(b)  who is retiring from state service; or
(c)  who is dismissed for cause.
(3)  A benefits eligible career service exempt employee on

schedule AB, AD, AR or AT who accepts reassignment to a
position with a lower salary range, without a break in service,
shall receive a severance benefit equal to the difference between
the current actual wage and the new actual wage multiplied by
the number of accrued annual leave, converted sick leave, and
excess hours on the date of reassignment.

(4)  An employee on schedule AC or AS may be provided
these same severance benefits at the discretion of the appointing
authority.

R477-6-10.  Human Resource Transactions.
The Executive Director, DHRM, shall publicize procedures

for processing payroll and human resource transactions and
documents.

KEY:  salaries, employee benefit plans, insurance, personnel
management
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R477.  Human Resource Management, Administration.
R477-7.  Leave.
R477-7-1.  Conditions of Leave.

(1)  An employee shall be eligible for benefits when:
(a)  in a position designated by the agency as eligible for

benefits; and
(b)  in a position which normally requires working at least

40 hours per pay period.
(2)  An eligible employee shall accrue annual, sick and

holiday leave in proportion to the time paid as determined by
DHRM.

(3)  An employee shall use leave in no less than quarter
hour increments.

(4)  An employee may not use annual, sick, converted sick,
or holiday leave before accrued.  Leave accrued during a pay
period may not be used until the following pay period.

(5)  An employee may not use annual leave, converted sick
leave used as annual leave, or use excess or compensatory hours
without advance approval by management.

(6)  An employee may not use any type of leave except jury
leave to accrue excess hours.

(7)  An employee transferring from one agency to another
is entitled to transfer all accrued annual, sick, and converted sick
leave to the new agency.

(8)  An employee separating from state service shall be
paid in a lump sum for all annual leave and excess hours.  An
FLSA nonexempt employee shall also be paid in a lump sum for
all compensatory hours.

(a)  An employee separating from state service for reasons
other than retirement shall be paid in a lump sum for all
converted sick leave.

(b)  Converted sick leave for a retiring employee shall be
subject to Section R477-7-5.

(c)  Annual, sick and holiday leave may not be used or
accrued after the last day worked, except for:

(i)  leave without pay;
(ii)  administrative leave specifically approved by

management to be used after the last day worked;
(iii)  leave granted under the FMLA; or
(iv)  leave granted for other medical reasons that was

approved prior to the commencement of the leave period.
(9)  After six months cumulative from the first day of

absence from or inability to perform the regular position, the
employee shall be separated from employment regardless of paid
leave status unless prohibited by state or federal law. Exceptions
may be granted by the agency head in consultation with DHRM.

(10)  Contributions to benefits may not be paid on cashed
out leave, other than FICA tax, except as it applies to converted
sick leave in Section R477-7-5(2) and the Retirement Benefit in
Section R477-7-6.

R477-7-2.  Holiday Leave.
(1)  The following dates are paid holidays for eligible

employees:
(a)  New Years Day -- January 1
(b)  Dr. Martin Luther King Jr. Day -- third Monday of

January
(c)  Washington and Lincoln Day -- third Monday of

February
(d)  Memorial Day -- last Monday of May
(e)  Independence Day -- July 4
(f)  Pioneer Day -- July 24
(g)  Labor Day -- first Monday of September
(h)  Columbus Day -- second Monday of October
(i)  Veterans' Day -- November 11
(j)  Thanksgiving Day -- fourth Thursday of November
(k)  Christmas Day -- December 25
(l)  Any other day designated as a paid holiday by the

Governor.

(2)  If a holiday falls or is observed on a regularly
scheduled day off, an eligible employee shall receive equivalent
time off, not to exceed eight hours, or shall accrue excess hours.

(a)  If a holiday falls on a Sunday, the following Monday
shall be observed as a holiday.

(b)  If a holiday falls on a Saturday, the preceding Friday
shall be observed as a holiday.

(3)  If an employee is required to work on an observed
holiday, the employee shall receive appropriate holiday leave,
or shall accrue excess hours.

(4)  A new hire shall be in a paid status on or before the
holiday in order to receive holiday leave.

(5)  A separating employee shall be in a paid status on or
after the holiday in order to receive holiday leave.

R477-7-3.  Annual Leave.
(1)  An eligible employee shall accrue leave based on the

following years of state service:
(a)  less than 5 years -- four hours per pay period;
(b)  at least 5 and less than 10 years -- five hours per pay

period;
(c)  at least 10 and less than 20 years --six hours per pay

period;
(d)  20 years or more -- seven hours per pay period.
(2)  The maximum annual leave accrual rate shall be

granted to an employee under the following conditions:
(a)  an employee in schedule AB, and agency deputy

directors and division directors appointed to career service
exempt positions.

(b)  an employee who is schedule A, FLSA exempt and
who has a direct reporting relationship to an elected official,
executive director, deputy director, commissioner or board.

(c)  The maximum accrual rate shall be effective from the
day the employee is appointed through the duration of the
appointment. Employees in these positions on July 1, 2003,
shall have the leave accrual rate adjusted prospectively.

(3)  The accrual rate for an employee rehired to a position
which receives leave benefits shall be based on all eligible
employment in which the employee accrued leave.

(4)  The first eight hours of annual leave used by an
employee in the calendar leave year shall be the employee's
personal preference day.

(5)  Agency management shall allow every employee the
option to use annual leave each year for at least the amount
accrued in the year, subject to Subsection R477-7-1(5).

(6)  Unused accrued annual leave time in excess of 320
hours shall be forfeited during year end processing for each
calendar year.

R477-7-4.  Sick Leave.
(1)  An eligible employee shall accrue sick leave, not to

exceed four hours per pay period. Sick leave shall accrue
without limit.

(2)  Agency management may grant sick leave for
preventive health and dental care, maternity, paternity, and
adoption care, or for absence from duty because of illness,
injury or disability of the employee, a spouse, children or
parents living in the employee's home; or qualifying FMLA
purposes.

(3)  Agency management may grant exceptions for other
unique medical situations.

(4)  When management approves the use of sick leave, an
employee may use any combination of Program I and Program
II sick leave.

(5)  An employee shall contact management prior to the
beginning of the scheduled workday the employee is absent due
to illness or injury.

(6)  Any application for a grant of sick leave to cover an
absence that exceeds three consecutive working days shall be
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supported by administratively acceptable evidence.
(7)  If there is reason to believe that an employee is abusing

sick leave, a supervisor may require an employee to produce
evidence regardless of the number of sick hours used.

(8)  Unless retiring, an employee separating from state
employment shall forfeit any unused sick leave without
compensation.

(a)  An employee rehired into a benefited position within
one year of separation due to a reduction in force shall have
forfeited sick leave reinstated to Program I and Program II as
accrued prior to the reduction in force.

(b)  An employee rehired with benefits within one year of
separation for reasons other than a reduction in force shall have
forfeited sick leave reinstated as Program II sick leave.

(c)  An employee who retires from state service and is
rehired may not reinstate forfeited sick leave.

R477-7-5.  Converted Sick Leave.
An employee may convert sick leave hours to converted

sick leave after the end of the last pay period of the calendar
year in which the employee is eligible.

(1)(a)  Converted sick leave hours accrued prior to January
1, 2006 shall be Program I converted sick leave hours.

(b)  Converted sick leave hours accrued after January 1,
2006 shall be Program II converted sick leave hours.

(2)  To be eligible, an employee shall have accrued a total
of 144 hours or more of sick leave in Program I and Program II
combined at the beginning of the first pay period of the calendar
year.

(a)  At the end of the last pay period of a calendar year in
which an employee is eligible, all unused sick leave hours
accrued that year in excess of 64 shall be converted to Program
II converted sick leave.

(b)  The maximum hours of converted sick leave an
employee may accrue in Program I and Program II combined is
320.

(c)  If the employee has the maximum accrued in converted
sick leave, these hours will be added to the annual leave account
balance.

(d)  In order to prevent or reverse the conversion, an
employee shall:

(i)  notify agency management no later than the last day of
the last pay period of the calendar year in order to prevent the
conversion; or

(ii)  notify agency management no later than the end of
February in order to reverse the conversion.

(e)  Upon separation, an eligible employee may convert any
unused sick leave hours accrued in the current calendar leave
year in excess of 64 to converted sick leave hours in Program II.

(3)  An employee may use converted sick leave as annual
leave or as regular sick leave.

(4)  When management approves the use of converted sick
leave, an employee may use any combination of Program I and
Program II converted sick leave.

(5)  Employees retiring from LTD who have converted sick
leave balances still intact may use these hours for the unused
converted sick leave retirement program at the time they become
eligible for retirement.

(6)  Upon retirement, 25% of the value of the unused
converted sick leave, but not to exceed Internal Revenue Service
limitations, shall be placed in the employee's 401(k) account as
an employer contribution.

(a)  Converted sick leave hours from Program II shall be
placed in the 401(k) account before hours from Program I.

(b)  The remainder shall be used for:
(i)  the purchase of health care insurance and life insurance

under Subsection R477-7-6(3)(a) if the converted sick leave was
accrued in Program I ; or

(ii)  a contribution into the employees PEHP health

reimbursement account under Subsection R477-7-6(6)(b) if the
converted sick leave was accrued in Program II.

(7)  Upon retirement, Program I converted sick leave hours
may not be suspended or deferred for future use. This includes
retired employees who reemploy with the state and choose to
suspend their defined benefit payments.

(8)  A retired employee who reemploys in a benefited
position with the state after being separated for a continuous
year after the retirement date, and who chooses to suspend
pension, shall have a new benefit calculated on any new
Program II converted sick leave hours accrued for the new
period of employment, upon subsequent retirement.  The
employee shall be reemployed for at least two years before
receiving this benefit.

R477-7-6.  Sick Leave Retirement Benefit.
Upon retirement from active employment, an employee

shall receive an unused sick leave retirement benefit under
Sections 67-19-14.2 and 67-19-14.4.

(1)  An employee in the Tier I retirement system or the Tier
II hybrid retirement system shall become eligible for this benefit
when actively retiring with Utah Retirement Systems.

(2)  An employee in the Tier II defined contribution system
shall become eligible when terminating employment on or after
the retirement date established by the Utah Retirement Systems.
This date reflects service time accrued by the employee as if the
employee were in the Tier II hybrid retirement system.

(3)(a)  Sick leave hours accrued prior to January 1, 2006
shall be Program I sick leave hours.

(b)  Sick leave hours accrued on or after January 1, 2006
shall be Program II sick leave hours.

(4)  An agency may offer the Unused Sick Leave
Retirement Option Program I to an employee who is eligible to
receive retirement benefits.  However, any decision whether or
not to participate in this program shall be agency wide and shall
be consistent through an entire fiscal year.

(a)  If an agency decides to withdraw for the next fiscal
year after initially deciding to participate, the agency shall notify
all employees at least 60 days before the new fiscal year begins.

(5)  An employee in a participating agency shall receive the
following benefit provided by the Unused Sick Leave
Retirement Options Program I.

(a)  25% of the value of the unused sick leave and
converted sick leave, but not to exceed Internal Revenue Service
limitations, shall be placed in the employees 401(k) account as
an employer contribution.

(i)  Sick leave hours from Program II shall be placed in the
401(k) account before hours from Program I.

(ii)  After the 401(k) contribution is made, the remaining
Program I sick leave hours and converted sick leave hours from
Subsection R477-7-5(5)(b)(i) shall be used to provide the
following benefit.

(iii)  The purchase of PEHP health insurance, or a state
approved program, and life insurance coverage for the employee
until the employee reaches the age eligible for Medicare.

(A)  Health insurance shall be the same coverage carried by
the employee at the time of retirement; i.e., family, two-party, or
single.

(B)  The purchase rate shall be eight hours of sick leave or
converted sick leave for the state paid portion of one month's
premium.

(C)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(D)  Life insurance provided shall be the minimum
authorized coverage provided for state employees at the time the
employee retires.

(iv)  When the employee becomes eligible for Medicare, a
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Medicare supplement policy provided by PEHP may be
purchased at the rate of eight hours of sick leave or converted
sick leave for one month's premium.

(v)  When the employee becomes eligible for Medicare, a
PEHP health insurance policy, or another state approved policy,
may be purchased for a spouse until the spouse is eligible for
Medicare.

(A)  The purchase rate shall be eight hours of sick leave or
converted sick leave for one month's premium.

(B)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(vi)  When the spouse reaches the age eligible for
Medicare, the employee may purchase a Medicare supplement
policy provided by PEHP for the spouse at the rate of eight
hours of sick leave or converted sick leave for one month's
premium.

(vii)  In the event an employee is killed in the line of duty,
the employee's spouse shall be eligible to use the employee's
available sick leave hours for the purchase of health and dental
insurance under Section 67-19-14.3.

(b)  Employees retiring from LTD who have sick leave
balances still intact may use these hours for the unused sick
leave retirement program at the time they become eligible for
retirement.

(c)  Upon retirement, Program I sick leave hours may not
be suspended or deferred for future use. This includes retired
employees who reemploy with the state and choose to suspend
their defined benefit payments.

(6)  An employee shall receive the following benefit
provided by the Unused Sick Leave Retirement Option Program
II.

(a)  25% of the value of the unused sick leave and
converted sick leave, but not to exceed Internal Revenue Service
limitations, shall be placed in the employee's 401(k) account as
an employer contribution.

(b)  After the 401(k) contribution the remaining sick leave
hours and the converted sick leave hours from Subsection R477-
7-5(5)(b)(ii) shall be deposited in the employee's PEHP health
reimbursement account at the greater of:

(i)  the employee's rate of pay at retirement, or
(ii)  the average rate of pay of state employees who retired

in the same retirement system in the previous calendar year.
(c)  A retired employee who reemploys in a benefited

position with the state after being separated for a continuous
year after the retirement date, and who chooses to suspend
pension, shall have a new benefit calculated on any new
Program II sick leave hours accrued for the new period of
employment, upon subsequent retirement.  The employee shall
be reemployed for at least two years before receiving this
benefit.

R477-7-7.  Administrative Leave.
(1)  Administrative leave may be granted consistent with

agency policy for the following reasons:
(a)  administrative;
(i)  governor approved holiday leave;
(ii)  during management decisions that benefit the

organization;
(iii)  when no work is available due to unavoidable

conditions or influences; or
(iv)  other reasons consistent with agency policy.
(b)  protected;
(i)  suspension with pay pending hearing results;
(ii)  personal decision making prior to discipline;
(iii)  removal from adverse or hostile work environment

situations;
(iv)  fitness for duty or employee assistance; or

(v)  other reasons consistent with agency policy.
(c)  reward in lieu of cash;
(i)  the agency head or designee may grant paid

administrative leave up to one day per occurrence;
(ii)  administrative leave in excess of one day may be

granted with written approval by the agency head.
(iii)  administrative leave given as a reward in lieu of cash

may not exceed 40 hours in a fiscal year.
(iv)  administrative leave given as a reward in lieu of cash

may be given from one agency to employees of another agency
if both agency heads agree in advance.

(d)  employee education assistance.
(2)  An employee shall be granted up to two hours of

administrative leave to vote in an official election if the
employee has fewer than three total hours off the job between
the time the polls open and close, and the employee applies for
the leave at least 24 hours in advance.

(a)  Management may specify the hours when the employee
may be absent.

(3)  Administrative leave shall be given for non-
performance based purposes to employees who are on Family
and Medical Leave or a military leave of absence if the leave
would have been given had the employee been in a working
status.

(4)  With the exception of administrative leave used as a
reward, under Subsection R477-7-7(1)(c), the agency head or
designee may grant paid administrative leave.

(5)  Administrative leave taken shall be documented in the
employee's leave record.

R477-7-8.  Jury Leave.
(1)  An employee is entitled to a leave of absence from a

regularly scheduled work day with full pay when, in obedience
to a subpoena or direction by proper authority, the employee is
required to:

(a)  appear as a witness as part of the employee's position
for the federal government, the State of Utah, or a political
subdivision of the state; or

(b)  serve as a witness in a grievance hearing under Section
67-19-31 and Title 67, Chapter 19a; or

(c)  serve on a jury.
(2)  An employee on jury leave may accrue excess hours in

the same pay period during which the jury leave is used.
(3)  An employee who is absent in order to litigate in

matters unrelated to state employment shall use eligible accrued
leave or leave without pay.

(4)  An employee choosing to use accrued leave while on
jury duty shall be entitled to keep juror's fees; otherwise, juror's
fees received shall be returned to agency finance or agency
payroll staff for deposit with the State Treasurer.  The fees shall
be deposited as a refund of expenditure in the unit where the
salary is recorded.

R477-7-9.  Bereavement Leave.
An employee may receive a maximum of three days

bereavement leave per occurrence with pay, at management's
discretion, following the death of a member of the employee's
immediate family.  Bereavement leave may not be charged
against accrued sick or annual leave.

(1)  The immediate family means relatives of the employee
or spouse including in-laws, step-relatives, or equivalent
relationship as follows:

(a)  spouse;
(b)  parents;
(c)  siblings;
(d)  children;
(e)  all levels of grandparents; or
(f)  all levels of grandchildren.
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R477-7-10.  Military Leave.
An employee who is a member of the National Guard or

Military Reserves and is on official military orders is entitled to
paid military leave not to exceed 120 hours each calendar year,
including travel time, under Section 39-3-2.

(1)  An employee may not claim salary for nonworking
days spent in military training or for traditional weekend
training.

(2)  An employee may use any combination of military
leave, accrued leave or leave without pay under Section R477-7-
13.

(a)  Accrued sick leave may only be used if the reason for
leave meets the conditions in Section R477-7-4.

(3)  An employee on military leave is eligible for any
service awards or non-performance administrative leave the
employee would otherwise be eligible to receive.

(4)  An employee shall give notice of official military
orders as soon as possible.

(5)  Upon release from official military orders under
honorable conditions, an employee shall be placed in a position
in the following order of priority.

(a)  If the period of service was for less than 91 days, the
employee shall be placed:

(i)  in the same position the employee held on the date of
the commencement of the service in the uniformed services; or

(ii)  in the same position the employee would have held if
the continuous employment of the employee had not been
interrupted by the service.

(b)  If the period of service was for more than 90 days, the
employee shall be placed:

(i)  in a position of like seniority, status and salary, of the
position the employee held on the date of the commencement of
the service in the uniformed services; or

(ii)  in a position of like seniority, status, and salary the
employee would have held if the continuous employment of the
employee had not been interrupted by the service.

(c)  When a disability is incurred or aggravated while on
official military orders, the employing agency shall adhere to the
Uniformed Services Employment and Reemployment Rights Act
(USERRA), United States Code, Title 38, Chapter 43.

(d)  The cumulative length of time allowed for
reemployment may not exceed five years.  This rule incorporates
by reference 20CFR1002.103 for the purposes of calculating
cumulative time.

(e)  An employee is entitled to reemployment rights and
benefits including increased pension and leave accrual to which
the employee would have been entitled had the employee not
been absent due to military service.  An employee entering
military leave may elect to have payment for annual leave
deferred.

(6)  In order to be reemployed, an employee shall present
evidence of military service, and:

(a)  for service less than 31 days, return at the beginning of
the next regularly scheduled work period on the first full day
after release from service unless impossible or unreasonable
through no fault of the employee;

(b)  for service of more than 30 days but less than 181 days,
submit a request for reemployment within 14 days of release
from service, unless impossible or unreasonable through no fault
of the employee; or

(c)  for service of more than 180 days, submit a request for
reemployment within 90 days of release from service.

R477-7-11.  Disaster Relief Volunteer Leave.
(1)  An employee may be granted leave from work with

pay, by the agency head or designee, for an aggregate of 15
working days in any 12 month period to participate in disaster
relief services for a disaster relief organization.  To request this
leave an employee shall be a certified disaster relief volunteer

and file a written request with the employing agency. The
request shall include:

(a)  a copy of a written request for the employee's services
from an official of the disaster relief organization;

(b)  the anticipated duration of the absence;
(c)  the type of service the employee is to provide; and
(d)  the nature and location of the disaster where the

employee's services will be provided.

R477-7-12.  Organ Donor Leave.
An employee who serves as a bone marrow or human

organ donor shall be granted paid leave for the donation and
recovery.

(1)  An employee who donates bone marrow shall be
granted up to seven days of paid leave.

(2)  An employee who donates a human organ shall be
granted up to 30 days of paid leave.

R477-7-13.  Leave of Absence Without Pay.
(1)  An employee shall apply in writing to agency

management for approval of a leave of absence without pay.
(a)  Leave without pay may be granted only when there is

an expectation that the employee will return to work.
(b)  The employee shall be entitled to previously accrued

annual and sick leave.
(c)  If unable to return to work within the time period

granted, the employee shall be separated from state employment
unless prohibited by state or federal law.

(2)  Nonmedical Reasons
(a)  Approval may be granted for continuous leave for up

to six months from the last day worked in the employee's regular
position. Exceptions may be granted by the agency head.

(b)  Agency management may approve leave without pay
for an employee even though annual or sick leave balances
exist.

(c)  An employee who receives no compensation for a
complete pay period shall be responsible for payment of the full
premium of state provided benefits.

(d)  An employee who returns to work on or before the
expiration of leave without pay shall be placed in a position
with comparable pay and seniority to the previously held
position.

(3)  Medical Reasons
(a)  An employee who does not qualify for FMLA,

Workers Compensation, or Long Term Disability may be
granted leave without pay for medical reasons not to exceed six
months cumulative from the first day of absence or inability to
perform the employee's regular position.

(i)  A leave of absence may not be granted when
documentation from one or more qualified healthcare providers
clearly establishes that the employee has a permanent condition
preventing the employee from returning to the last held regular
position unless prohibited by state or federal law.

(b)  After six months cumulative from the first day of
absence or inability to perform the regular position, the
employee shall be separated from employment unless prohibited
by state or federal law.  Exceptions may be granted by the
agency head in consultation with DHRM.

(c)  Except as otherwise provided under the Family
Medical Leave Act, an employee who receives no compensation
for a complete pay period shall be responsible for payment of
the full premium of state provided benefits.

(d)  Upon request, an employee who is granted this leave
shall provide a monthly return to work status update to the
employee's supervisor.

R477-7-14.  Furlough.
(1)  Agency management may furlough employees as a

means of saving salary costs in lieu of or in addition to a
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reduction in force.  Furlough plans are subject to the approval
of the agency head and the following conditions:

(a)  Furlough hours shall be counted for purposes of
annual, sick and holiday leave accrual.

(b)  Payment of all state paid benefits shall continue at the
agency's expense.

(i)  Benefits that have fixed costs shall be paid at the full
rate regardless of how many days an employee is furloughed.

(ii)  Benefits that are paid as a percentage of actual wages
shall continue to be paid as percentage of actual wages if the
furlough is less than one pay period. Employees who are
furloughed for a full pay period shall have no percentage based
benefits paid.

(c)  An employee who is furloughed shall continue to pay
the employee portion of all benefits. Voluntary benefits shall
remain entitrely at the employee's expense.

(d)  An employee shall return to the current position.
(e)  Furlough is applied equitably; e.g., to all persons in a

given class, all program staff, or all staff in an organization.

R477-7-15.  Family and Medical Leave.
(1)  An eligible employee is allowed up to 12 work weeks

of family and medical leave each calendar year for any of the
following reasons:

(a)  birth of a child;
(b)  adoption of a child;
(c)  placement of a foster child;
(d)  a serious health condition of the employee; or
(e)  care of a spouse, dependent child, or parent with a

serious medical condition.
(f)  A qualifying exigency arising as a result of a spouse,

son, daughter or parent being on active duty or having been
notified of an impending call or order to active duty in the
Armed Forces.

(2)  An employee is allowed up to 26 work weeks of family
and medical leave during a 12 month period to care for a spouse,
son, daughter, parent or next of kin who is a recovering service
member as defined by the National Defense Authorization Act.

(3)  An employee on FMLA leave shall continue to receive
the same health insurance benefits the employee was receiving
prior to the commencement of FMLA leave provided the
employee pays the employee share of the health insurance
premium.

(4)  An employee on FMLA leave shall receive any
administrative leave given for non-performance based reasons
if the leave would have been given had the employee been in a
working status.

(5)  To be eligible for family and medical leave, the
employee shall:

(a)  be employed by the state for at least one year;
(b) be employed by the state for a minimum of 1250 hours

worked, as determined under FMLA, during the 12 month
period immediately preceding the commencement of leave.

(6)  To request FMLA leave, the employee or an
appropriate spokesperson, shall apply in writing for the initial
leave and when the reason for requesting family medical leave
changes:

(a)  thirty days in advance for foreseeable needs; or
(b)  as soon as practicable in emergencies.
(7)  An employee may use accrued annual leave, sick leave,

converted sick leave, excess hours and compensatory time prior
to going into leave without pay status for the family and medical
leave period.

(8)  An employee who chooses to use FMLA leave shall
use FMLA leave for all absences related to that qualifying event.

(9)  Any period of leave for an employee with a serious
health condition who is determined by a health care provider to
be incapable of applying for Family and Medical Leave and has
no agent or designee shall be designated as FMLA leave.

(10)  An employee with a serious health condition covered
under workers' compensation may use FMLA leave concurrently
with the workers' compensation benefit.

(11)  If an employee has gone into leave without pay status
and fails to return to work after FMLA leave has ended, an
agency may recover, with certain exceptions, the health
insurance premiums paid by the agency on the employee's
behalf.  An employee is considered to have returned to work if
the employee returns for at least 30 calendar days.

(a)  Exceptions to this provision include:
(i)  an FLSA exempt and schedule AB, AD and AR

employee who has been denied restoration upon expiration of
their leave time;

(ii)  an employee whose circumstances change
unexpectedly beyond the employee's control during the leave
period preventing the return to work at the end of 12 weeks.

(12)  Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care may not be taken
intermittently or on a reduced leave schedule unless the
employee and employer mutually agree.

(13)  Medical records created for purposes of FMLA and
the Americans with Disabilities Act shall be maintained in
accordance with confidentiality requirements of Subsection
R477-2-5.

R477-7-16.  Workers Compensation Leave.
(1)  An employee may use accrued leave benefits to

supplement the workers compensation benefit.
(a)  The combination of leave benefit, wages and workers

compensation benefit may not exceed the employee's gross
salary.  Leave benefits shall only be used in increments of one
hour in making up any difference.

(b)  The use of accrued leave to supplement the worker
compensation benefit shall be terminated if the:

(i)  employee is declared medically stable by licensed
medical authority;

(ii)  workers compensation fund terminates the benefit;
(iii)  employee has been absent from work for six months;
(iv)  employee refuses to accept appropriate employment

offered by the state; or
(v)  employee is notified of approval for Long Term

Disability or Social Security Disability benefits.
(c)  The employee shall refund to the state any accrued

leave paid which exceeds the employee's gross salary for the
period for which the benefit was received.

(2)  Workers compensation hours shall be counted for
purposes of annual, sick and holiday leave accrual while the
employee is receiving a workers compensation time loss benefit
for up to six months from the last day worked in the regular
position.

(3)  Health insurance benefits shall continue for an
employee on leave without pay while receiving workers
compensation benefits. The employee is responsible for the
payment of the employee share of the premium.

(4)  If an employee has applied for LTD and is approved,
and the employee elects to continue health insurance coverage,
the employee shall be responsible to pay health insurance
pursuant to R477-7-17(1)(b)(i).

(5)  If the employee is able to return to work in the
employee's regular position, the agency shall place the employee
in the previously held position or a similar position at a
comparable salary range.

(6)  If the employee is unable to return to work in the
regular position after six months cumulative from the first day
of absence or inability to perform in the regular position, or if
documentation from one or more qualified health care providers
clearly establishes that the employee has a permanent condition
preventing the employee from returning to the last held regular
position, the employee shall be separated from state employment
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unless prohibited by state or federal law.  Exceptions may be
granted by the agency head in consultation with DHRM.

(7)  An employee who files a fraudulent workers
compensation claim shall be disciplined under Rule R477-11.

(8)  An employee covered under 67-19-27 who is injured
in the course of employment shall be given a leave of absence
with full pay during the period the employee is temporarily
disabled.

(a)  the employee shall be placed on administrative leave;
and

(b)  any compensation received from the state's workers
compensation administrator shall be returned to the agency
payroll clerks for deposit with the State Treasurer as a refund of
expenditure in the unit number where the salary is recorded.

R477-7-17.  Long Term Disability Leave.
(1)  An employee who is determined eligible for the Long

Term Disability Program (LTD) may be granted up to six
months of leave cumulative from the first day of absence or
inability to perform the regular position as the result of health
conditions, unless documentation from one or more qualified
health care providers clearly establishes that the employee has
a permanent condition preventing the employee from returning
to the last-held regular position.  Exceptions to the six months
may be granted by the agency head in consultation with DHRM.

(a)  For LTD qualifying purposes, the medical leave begins
on the day after the last day the employee worked in the
employee's regular position. LTD requires a waiting period
before benefit payments begin.

(b)  An employee determined eligible for Long Term
Disability benefits shall be eligible for health insurance benefits
the day after the last day worked or the last day of FMLA leave.

(i)  If the employee elects to continue health insurance
coverage, the health insurance premiums shall be equal to 102%
of the regular active premium beginning on the day after the last
day worked.  The employee is responsible for 10% of the health
insurance premium during the first year of disability, 20%
during the second year of disability, and 30% thereafter until the
employee is no longer covered by the long term disability
program.  If the employee has a lapse of creditable coverage for
more than 62 days, pre-existing condition exclusions shall
apply.

(c)  Upon approval of the LTD claim:
(i)  Biweekly salary payments that the employee may be

receiving shall cease.  If the employee received any salary
payments after the three month waiting period, the LTD benefit
shall be offset by the amount received.

(ii)  The employee shall be paid for remaining balances of
annual leave, excess hours, and compensatory hours earned by
FLSA non-exempt employees in a lump sum payment.  This
payment shall be made at the time LTD is approved unless the
employee requests in writing to receive it upon separation from
state employment.  No reduction of the LTD payment shall be
made to offset this payment.  Upon return to work from an
approved leave of absence, the employee has the option of
buying back annual leave at the current hourly rate.

(iii)  An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a
lump sum payout of all or part of the balance or to keep the
balance intact to pay for health and life insurance upon
retirement.  The payout shall be at the rate at the time of LTD
eligibility.

(iv)  An employee who retires from state government
directly from LTD may be eligible for health and life insurance
under Subsection 67-19-14.

(v)  Unused sick leave balance shall remain intact until the
employee retires.  At retirement, the employee shall be eligible
for the 401(k) contribution and the purchase of health and life
insurance under Subsection 67-19-14.2.

(2)  An employee in the Tier I retirement system shall
continue to accrue service credit for retirement purposes while
receiving long term disability benefits.

(3)  Conditions for return from long term disability include:
(a)  If an employee provides an administratively acceptable

medical release allowing a return to work, the agency shall place
the employee in the previously held position or similar position
in a comparable salary range provided the employee is able to
perform the essential functions of the job with or without a
reasonable accommodation.

(b)  After six months of cumulative absence from or
inability to perform the regular position, the employee shall be
separated from state employment unless prohibited by state or
federal law.  Exceptions may be granted by the agency head.

(4)  An employee who files a fraudulent long term
disability claim shall be disciplined under Rule R477-11.

(5)  Long term disability benefits are provided to eligible
employees in accordance with 49-21-403.

R477-7-18.  Disabled Law Enforcement Officer
Amendments.

(1)  A law enforcement officer or state correctional officer,
as defined in 67-19-27, who is injured in the course of
employment, as defined in 67-19-27, shall be given a leave of
absence with 100% of the officer's regular monthly salary and
benefits, either:

(a)  during the period the employee has a temporary
disability; or

(b)  in the case of a total disability, until the employee is
eligible for an unreduced retirement under Title 49 or reaches
the retirement age of 62 years, whichever occurs first.

(2)  The eligible employee shall disclose to the agency any
time-loss benefit amounts received by, or payable to, the
employee, from outside sources, as soon as the employee is
made aware.

(a)  These amounts do not include benefits received from
sources in which the employee pays the full premium.

(3)  The agency shall apply R477-7-16, workers
compensation leave, and R477-7-17, long term disability leave
rules first.  They then must consider any benefit amounts
received under (2).  If the total of these benefits is less than
100% of the employee's monthly salary and benefits, the agency
shall make arrangements through payroll to pay the employee
the difference.

(4)  DHRM shall work with the Division of Risk
Management, Workers' Compensation, and the Public
Employee's Health Program on a periodic and case-by-case
basis to assure that eligible employees receive full benefits.

(a)  If at any time it is discovered that the employee is
receiving less than 100% of their regular monthly salary and
benefits, the agency shall make up the difference to the
employee.

(5)  If an employee discloses other time-loss benefits
received under (2) after these additional payments by the agency
have been made, the employee shall reimburse the agency for
salary and benefits paid in overage.

R477-7-19.  Leave Bank.
With the approval of the agency head, agencies may

establish a leave bank program.
(1)  A leave bank program shall include a policy with the

following:
(a)  Only compensatory time earned by an FLSA

nonexempt employee, annual leave, excess hours, and converted
sick leave hours may be donated to a leave bank.

(b)  Only employees of agencies with approved leave bank
programs may donate leave hours to another agency with a leave
bank program, if mutually agreed on by both agencies.

(c)  An employee may not receive donated leave until all
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individually accrued leave is used.
(d)  Leave shall be accrued if an employee is on sick leave

donated from an approved leave bank program.
(e)  Employees using donated leave may not work a second

job without written consent of the agency head.

R477-7-20.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  holidays, leave benefits, vacations
July 1, 2013 34-43-103
Notice of Continuation February 2, 2012 63G-1-301

67-19-6
67-19-12.9

67-19-14
67-19-14.2
67-19-14.4
67-19-14.5
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R477.  Human Resource Management, Administration.
R477-8.  Working Conditions.
R477-8-1.  Work Period.

(1)  The state's standard work week begins Saturday at
12:00am and ends the following Friday at 11:59pm.  FLSA
nonexempt employees may not deviate from this work week.

(2)  State offices are typically open Monday through Friday
from 8 a.m. to 5 p.m.  Agencies may adopt alternative business
hours under Section 67-25-201.

(3)  Agency management shall establish work schedules
and may approve a flexible starting and ending time for an
employee as long as scheduling is consistent with overtime
provisions of Section R477-8-4.

(4)  An employee is required to be at work on time.  An
employee who is late, regardless of the reason including
inclement weather, shall, with management approval, make up
the lost time by using accrued leave, leave without pay or
adjusting their work schedule.

(5)  An employee's time worked shall be calculated in
increments of 15 minutes.  This rule incorporates by reference
29 CFR 785.48 (2012) for rounding practices when calculating
time worked.

R477-8-2.  Telecommuting.
(1)  Telecommuting is an agency option, not a universal

employee benefit.  Agencies utilizing a telecommuting program
shall:

(a)  establish a written policy governing telecommuting;
(b)  enter into a written contract with each participating

employee to specify conditions, such as use of state or personal
equipment, protecting confidential information, and results such
as identifiable benefits to the state and how customer needs are
being met;

(c)  not allow participating employees to violate overtime
rules;

(d)  not compensate for normal commute time; and
(e)  document telecommuting authorization in the Utah

Performance Management system.

R477-8-3.  Lunch, Break and Exercise Release Periods.
(1)  Each full time work day shall include a minimum of 30

minutes noncompensated lunch period, unless otherwise
authorized by management.

(a)  Lunch periods may not be used to shorten a work day.
(2)  An employee may take a 15 minute compensated break

period for every four hours worked.
(a)  Break periods may not be accumulated to accommodate

a shorter work day or longer lunch period.
(3)  Compensated exercise release time may be allowed at

agency discretion for up to three days per week for 30 minutes.
(a)  Participating agencies shall have a written policy

regarding exercise release time.
(b)  Work time exercise that is a bona fide job requirement

is not subject to this section.
(4)  Authorization for exercise time and regular scheduled

lunch breaks less than 30 minutes shall be documented in the
Utah Performance Management system.

(5)  Reasonable daily noncompensated break periods, as
requested by the employee, shall be granted for the first year
following the birth of a child so that the employee may express
breast milk for her child.  A private location, other than a
restroom, shall be provided.

R477-8-4.  Overtime Standards.
The state's policy for overtime is adopted and incorporated

from the Fair Labor Standards Act, 29 CFR Parts 500 to
899(2002) and Section 67-19-6.7.

(1)  Management may direct an employee to work
overtime.  Each agency shall develop internal rules and

procedures to ensure overtime usage is efficient and economical.
These policies and procedures shall include:

(a)  prior supervisory approval for all overtime worked;
(b)  recordkeeping guidelines for all overtime worked;
(c)  verification that there are sufficient funds in the budget

to compensate for overtime worked.
(2)  Overtime compensation designations are identified for

each job title in HRE as either FLSA nonexempt, or FLSA
exempt.

(a)  An employee may appeal the FLSA designation to the
agency human resource field office.  Further appeals may be
filed directly with the United States Department of Labor, Wage
and Hour Division.  Sections 67-19-31, 67-19a-301 and Title
63G, Chapter 4 may not be applied for FLSA appeals purposes.

(3)  An FLSA nonexempt employee may not work more
than 40 hours a week without management approval.  Overtime
shall accrue when the employee actually works more than 40
hours a week.  Leave and holiday time taken within the work
period may not be counted as hours worked when calculating
overtime accrual.  Hours worked over two or more weeks may
not be averaged with the exception of certain types of law
enforcement, fire protection, and correctional employees.

(4)  Agency management shall arrange for an employee's
use of compensatory time as soon as possible without unduly
disrupting agency operations or endangering public health,
safety or property.

R477-8-5.  Compensatory Time for FLSA Nonexempt
Employees.

(1)  An FLSA nonexempt employee shall sign a prior
overtime agreement authorizing management to compensate the
employee for overtime worked by actual payment or accrual of
compensatory time at time and one half.

(a)  An FLSA nonexempt employee may receive
compensatory time for overtime up to a maximum of 80 hours.
Only with prior approval of the Executive Director, DHRM,
may compensatory time accrue up to 240 hours for regular
employees or up to 480 hours for peace or correctional officers,
emergency or seasonal employees.  Once an employee reaches
the maximum, additional overtime shall be paid on the payday
for the period in which it was earned.

(b)  Compensatory time balances for an FLSA nonexempt
employee shall be paid down to zero in the same pay period that
the employee is:

(i)  transferred from one agency to a different agency; or
(ii)  promoted, reclassified, reassigned or transferred to an

FLSA exempt position.
(c)  The pay down for unused compensatory time balances

shall be based on the employee's hourly rate of pay in the old
position.

R477-8-6.  Compensatory Time for FLSA Exempt
Employees.

(1)  An FLSA exempt employee may not work more than
80 hours in a pay period without management approval.
Compensatory time shall accrue when the employee actually
works more than 80 hours in a work period.  Leave and holiday
time taken within the work period may not count as hours
worked when calculating compensatory time.  Each agency shall
compensate an FLSA exempt employee who works overtime by
granting time off.  For each hour of overtime worked, an FLSA
exempt employee shall accrue an hour of compensatory time.

(a)  Agencies shall establish in written policy a uniform
overtime year either for the agency as a whole or by unit number
and communicate it to employees.  Overtime years shall be set
at one of the following pay periods: Five, Ten, Fifteen, Twenty,
or the last pay period of the calendar year. If an agency fails to
establish a uniform overtime year, the Executive Director,
DHRM, and the Director of Finance, Department of
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Administrative Services, will establish the date for the agency at
the last pay period of the calendar year.  An agency may change
the established overtime year only after the current overtime
year has lapsed, unless justifiable reasons exist and the
Executive Director, DHRM, has granted a written exception.

(b)  DHRM shall establish the limit on compensatory time
earned by an FLSA exempt employee.

(i)  Any compensatory time earned by an FLSA exempt
employee over the limit shall be paid out in the pay period it is
earned.

(c)  Any compensatory time earned by an FLSA exempt
employee is not an entitlement, a benefit, nor a vested right.

(d)  Any compensatory time earned by an FLSA exempt
employee shall lapse upon occurrence of any one of the
following events:

(i)  at the end of the employee's established overtime year;
(ii)  upon assignment to another agency; or
(iii)  when an employee terminates, retires, or otherwise

does not return to work before the end of the overtime year.
(e)  If an FLSA exempt employee's status changes to

nonexempt, that employee's compensatory time earned while in
exempt status shall lapse if not used by the end of the current
overtime year.

(f)  Schedule AB employees may not be compensated for
compensatory time except with time off.

R477-8-7.  Nonexempt Public Safety Personnel.
(1)  To be considered for overtime compensation under this

rule, a law enforcement or correctional officer shall meet the
following criteria:

(a)  be a uniformed or plain clothes sworn officer;
(b)  be empowered by statute or local ordinance to enforce

laws designed to maintain public peace and order, to protect life
and property from accident or willful injury, and to prevent and
detect crimes;

(c)  have the power to arrest;
(d)  be POST certified or scheduled for POST training; and
(e)  perform over 80% law enforcement duties.
(2)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime compensation
is granted to law enforcement or correctional officers designated
FLSA nonexempt and covered under this rule.

(a)  171 hours in a work period of 28 consecutive days; or
(b)  86 hours in a work period of 14 consecutive days.
(3)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime compensation
is granted to fire protection employees.

(a)  212 hours in a work period of 28 consecutive days; or
(b)  106 hours in a work period of 14 consecutive days.
(4)  Agencies may designate a lesser threshold in a 14 day

or 28 day consecutive work period as long as it conforms to the
following:

(a)  the Fair Labor Standards Act, Section 207(k);
(b)  29 CFR 553.230;
(c)  the state's payroll period; and
(d)  the approval of the Executive Director, DHRM.

R477-8-8.  Time Reporting.
(1)  Employees shall complete and submit a state approved

biweekly time record that accurately reflects the hours actually
worked, including:

(a)  approved and unapproved overtime;
(b)  on-call time;
(c)  stand-by time;
(d)  meal periods of public safety and correctional officers

who are on duty more than 24 consecutive hours; and
(e)  approved leave time.
(2)  An employee who fails to accurately record time may

be disciplined.

(3)  Time records developed by the agency shall have the
same elements of the state approved time record and be
approved by the Department of Administrative Services,
Division of Finance.

(4)  A Supervisor who directs an employee to submit an
inaccurate time record or knowingly approves an inaccurate
time record may be disciplined.

(5)  A Non-exempt employee who believes FLSA rights
have been violated may submit a complaint directly to the
Executive Director, DHRM or designee.

R477-8-9.  Hours Worked.
(1)  An FLSA nonexempt employee shall be compensated

for all hours worked.  An employee who works unauthorized
overtime may be disciplined.

(a)  All time that an FLSA nonexempt employee is required
to wait for an assignment while on duty, before reporting to
duty, or before performing activities is counted towards hours
worked.

(b)  Time spent waiting after being relieved from duty is
not counted as hours worked if one or more of the following
conditions apply:

(i)  the employee arrives voluntarily before their scheduled
shift and waits before starting duties;

(ii)  the employee is completely relieved from duty and
allowed to leave the job;

(iii)  the employee is relieved until a definite specified
time; or

(iv)  the relief period is long enough for the employee to
use as the employee sees fit.

R477-8-10.  On-call Time.
(1)  An FLSA nonexempt employee required by agency

management to be available for on-call work shall be
compensated for on-call time at a rate of one hour for every 12
hours the employee is on-call.  A FLSA exempt employee
required by agency management to be available for on-call work
may be compensated at agency discretion, not to exceed a rate
of one hour for every 12 hours the employee is on-call.

(a)  Time is considered on-call time when the employee has
freedom of movement in personal matters as long as the
employee is available for a call to duty.  An employee may not
be in on-call status while using leave or while otherwise unable
to respond to a call to duty.

(b)  Agencies who enter into on-call agreements with
employees shall have an agency policy consistent with this rule
and finance policy.

(c)  On-call status shall be designated by a supervisor and
shall be in writing and documented in the Utah Performance
Management system on an annual basis.  Carrying a pager or
cell phone shall not constitute on-call time without this written
agreement.

(d)  The employee shall record the hours spent in on-call
status, and any actual hours worked, on the official time record,
for the specific date the hours were incurred, in order to be paid.

(e)  An employee may not record on-call hours and actual
hours worked for the same period of time.  On-call hours, actual
hours worked, and leave hours cannot exceed 24 hours in a day.

(f)  An employee shall round on-call hours to the nearest
two decimal places.  Hours of on-call pay shall be calculated by
subtracting the number of hours worked in the on-call period
from the number of hours in the on-call period then dividing the
result by 12.

R477-8-11.  Stand-by Time.
(1)  An employee restricted to stand-by at a specified

location ready for work shall be paid full-time or overtime, as
appropriate.  An employee shall be paid for stand-by time if
required to stand by the post ready for duty, even during lunch
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periods, equipment breakdowns, or other temporary work
shutdowns.

(2)  The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on duty
more than 24 consecutive hours shall be counted as working
time, unless an express agreement excludes the time.

R477-8-12.  Commuting and Travel Time.
(1)  Normal commuting time from home to work and back

may not count towards hours worked.
(2)  Time an employee spends traveling from one job site

to another during the normal work schedule shall count towards
hours worked.

(3)  Time an employee spends traveling on a special one
day assignment shall count towards hours worked except meal
time and ordinary home to work travel.

(4)  Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time
spent outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

(5)  Travel as a passenger counts toward hours worked if it
is time spent during regular working hours.  This applies to
nonworking days, as well as regular working days.  However,
regular meal period time is not counted.

R477-8-13.  Excess Hours.
(1)  An employee may use excess hours the same way as

annual leave.
(a)  Agency management shall approve the accrual of

excess hours before the work is performed.
(b)  Agency management may deny the use of any leave

time, other than holiday and jury leave, that results in an
employee accruing excess hours.

(c)  An employee may not accumulate more than 80 excess
hours.

(d)  Agency management shall pay out excess hours:
(i)  for all hours accrued above the limit set by DHRM;
(ii)  when an employee is assigned from one agency to

another; and
(iii)  upon separation.
(e)  Agency management may pay out excess hours:
(i)  automatically in the same pay period accrued;
(ii)  at any time during the year as determined appropriate

by a state agency or division; or
(iii)  upon request of the employee and approval by the

agency head.

R477-8-14.  Dual State Employment.
An employee who has more than one position within state

government, regardless of schedule is considered to be in a dual
employment situation.  The following conditions apply to dual
employment status.

(1)  An employee may work in up to four different
positions in state government.

(2)  An employee's benefit status for any secondary
position(s), regardless of schedule of any of the positions, shall
be the same as the primary position.

(3)  An employee's FLSA status (exempt or nonexempt) for
any secondary position(s) shall be the same as the primary
position.

(4)  Leave accrual shall be based on all hours worked in all
positions and may not exceed the maximum amount allowed in
the primary position.

(5)  As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess hours
in either the primary or secondary positions. All excess hours
earned shall be paid at straight time in the pay period in which
the excess hours are earned.

(6)  As a condition of dual employment, the Overtime or

Comp selection shall be as overtime paid regardless of FLSA
status.  An employee may not accrue comp hours while in dual
employment status.

(7)  Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary
position. Time and a half overtime rates shall be calculated
based on the weighted average rate of the multiple positions.
Refer to Division of Finance's payroll policies, dual employment
section.

(8)  The Accepting Terms of Dual Employment form shall
be completed, signed by the employee and supervisor, and
placed in the employee's personnel file with a copy sent to the
Division of Finance.

(9)  Secondary positions may not interfere with the
efficient performance of the employee's primary position or
create a conflict of interest.  An employee in dual employment
status shall comply with conditions under Subsection R477-9-
2(1).

R477-8-15.  Reasonable Accommodation.
Employees and applicants seeking reasonable

accommodation shall be evaluated under the criteria of the
Americans with Disabilities Act Amendments Act of 2008 (42
U.S.C.A. 12101).  This shall be done in conjunction with the
agency ADA coordinator.  The ADA coordinator shall consult
with the Division of Risk management prior to denying any
accommodation request.

R477-8-16.  Fitness For Duty Evaluations.
Fitness for duty medical evaluations may be performed

under any of the following circumstances:
(1)  return to work from injury or illness except as

prohibited by federal law;
(2)  when management determines that there is a direct

threat to the health or safety of self or others;
(3)  in conjunction with corrective action, performance or

conduct issues, or discipline; or
(4)  when a fitness for duty evaluation is a bona fide

occupational qualification for selection, retention, or promotion.

R477-8-17.  Temporary Transitional Assignment.
(1)  Agency management may place an employee in a

temporary transitional assignment when an employee is unable
to perform essential job functions due to temporary health
restrictions.

(2)  Temporary transitional assignments may also be part
of any of the following:

(a)  when management determines that there is a direct
threat to the health or safety of self or others;

(b)  in conjunction with an internal investigation,
corrective action, performance or conduct issues, or discipline;

(c)  where there is a bona fide occupational qualification
for retention in a position;

(d)  while an employee is being evaluated to determine if
reasonable accommodation is appropriate.

R477-8-18.  Change in Work Location.
(1)  An involuntary change in work location shall not be

permitted if this requires the employee to commute or relocate
50 miles or more, one way, beyond the current one way
commute, unless:

(a)  the change in work location is communicated to the
employee at employment; or

(b)  the agency either pays to move the employee consistent
with Section R25-6-8 and Finance Policy FIACCT 05-03.03, or
reimburses commuting expenses up to the cost of a move.

R477-8-19.  Agency Policies and Exemptions.
(1)  Each agency may write its own policies for work
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schedules, overtime, leave usage, and other working conditions
consistent with these rules.

R477-8-20.  Background Checks.
In order to protect the citizens of the State of Utah and state

resources and with the approval of the agency head, agencies
may establish background check policies requiring specific
employees to submit to a criminal background check through the
Department of Public Safety, Bureau of Criminal Identification.

(1)  Agencies who have statewide responsibility for
confidential information, sensitive financial information, or
handle state funds may require employees to submit to a
background check, including employees who work in other state
agencies.

(2)  The cost of the background check will be the
responsibility of the employing agency.

R477-8-21.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  breaks, telecommuting, overtime, dual employment
July 1, 2013 67-19-6
Notice of Continuation February 2, 2012 67-19-6.7

20A-3-103
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R477.  Human Resource Management, Administration.
R477-9.  Employee Conduct.
R477-9-1.  Standards of Conduct.

An employee shall comply with the standards of conduct
established in these rules and the policies and rules established
by agency management.

(1)  Employees shall apply themselves to and shall fulfill
their assigned duties during the full time for which they are
compensated.

(a)  An employee shall:
(i)  comply with the standards established in the individual

performance plans;
(ii)  maintain an acceptable level of performance and

conduct on all other verbal and written job expectations;
(iii)  report conditions and circumstances, including

controlled substances or alcohol impairment, that may prevent
the employee from performing their job effectively and safely;

(iv)  inform the supervisor of any unclear instructions or
procedures.

(2)  An employee shall make prudent and frugal use of state
funds, equipment, buildings, time, and supplies.

(3)  An employee who reports for duty or attempts to
perform the duties of the position while under the influence of
alcohol or other intoxicant, including use of illicit drugs,
nonprescribed controlled substances, and misuse of volatile
substances, shall be subject to corrective action or discipline in
accordance with Section R477-10-2, Rule R477-11 and R477-
14.

(a)  The agency may decline to defend and indemnify an
employee found violating this rule, in accordance with Section
63G-7-2 of the Utah Governmental Immunity Act.

(4)  An employee may not drive a state vehicle or any other
vehicle, on state time, while under the influence of alcohol or
controlled substances.

(a)  An employee who violates this rule shall be subject to
a performance improvement plan or discipline under Section
R477-10-2, Rules R477-11 and R477-14.

(b)  The agency may decline to defend or indemnify an
employee who violates this rule, according to Subsection 63G-
7-202(3)(c)(ii) of the Utah Governmental Immunity Act.

(5)  An employee shall provide the agency with a current
personal mailing address.

(a)  The employee shall notify the agency in writing of any
change in address.

(b)  Mail sent to the current address on record shall be
deemed to be delivered for purposes of these rules.

R477-9-2.  Outside Employment.
(1)  State employment shall be the principal vocation for a

full-time employee governed by these rules.  An employee may
engage in outside employment under the following conditions:

(a)  Outside employment may not interfere with an
employee's performance.

(b)  Outside employment may not conflict with the interests
of the agency nor the State of Utah.

(c)  Outside employment may not give reason for criticism
nor suspicion of conflicting interests or duties.

(d)  An employee shall notify agency management in
writing if the outside employment has the potential or appears
to conflict with Title 67, Chapter 16, Employee Ethics Act.

(e)  Agency management may deny an employee
permission to engage in outside employment, or to receive
payment, if the outside activity is determined to cause a real or
potential conflict of interest.

(f)  Failure to notify the employer and to gain approval for
outside employment is grounds for disciplinary action if the
secondary employment is found to be a conflict of interest.

R477-9-3.  Conflict of Interest.

(1)  An employee may receive honoraria or paid expenses
for activities outside of state employment under the following
conditions:

(a)  Outside activities may not interfere with an employee's
performance, the interests of the agency nor the State of Utah.

(b)  Outside activities may not give reasons for criticism
nor suspicion of conflicting interests or duties.

(2) An employee may not use a state position; any
influence, power, authority or confidential information received
in that position; nor state time, equipment, property, or supplies
for private gain.

(3)  An employee may not accept economic benefit
tantamount to a gift, under Section 67-16-5 and the Governor's
Executive Order, 1/26/2010, nor accept other compensation that
might be intended to influence or reward the employee in the
performance of official business.

(4)  An employee shall declare a potential conflict of
interest when required to do or decide something that could be
interpreted as a conflict of interest.  Agency management shall
then excuse the employee from making decisions or taking
actions that may cause a conflict of interest.

R477-9-4.  Political Activity.
A state employee may voluntarily participate in political

activity, except as restricted by this section or the federal Hatch
Act, 5 U.S.C. Sec. 1501 through 1508.

(1)  The federal Hatch Act restricts the political activity of
state government employees who work in connection with
federally funded programs.

(a)  State employees in positions covered by the Hatch Act
may run for public office in nonpartisan elections, campaign for
and hold office in political clubs and organizations, actively
campaign for candidates for public office in partisan and
nonpartisan elections, contribute money to political
organizations, and attend political fundraising functions.

(b)  State employees in positions covered by the federal
Hatch Act may not be candidates for public office in a partisan
election, use official authority or influence to interfere with or
affect the results of an election or nomination, or directly or
indirectly coerce contributions from subordinates in support of
a political party or candidate.

(c)  Prior to filing for candidacy, a state employee who is
considering running for a partisan office shall submit a
statement of intent to become a candidate to the agency head.

(i)  The agency head shall consult with DHRM.
(ii)  DHRM shall determine whether the employee's intent

to become a candidate is covered under the Hatch Act.
(iii)  Employees in violation of section R477-9-4(1)(c) may

be disciplined up to dismissal.
(d)  If a determination is made that the employee's position

is covered by the Hatch Act, the employee may not run for a
partisan political office.

(i)  If it is determined that the employee's position is
covered by the Hatch Act, the state shall dismiss the employee
if the employee files for candidacy.

(2)  Any state employee elected to any partisan or full-time
nonpartisan political office shall be granted a leave of absence
without pay for times when monetary compensation is received
for service in political office.  An employee may not use annual
leave while serving in a political office.

(3)  During work time, no employee may engage in any
political activity.  No person shall solicit political contributions
from employees of the executive branch during hours of
employment.  However, a state employee may voluntarily
contribute to any party or any candidate.

(4)  Decisions regarding employment, promotion, demotion
or dismissal or any other human resource actions may not be
based on partisan political activity.
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R477-9-5.  Employee Reporting Protections.
(1)  Under Section 67-21-9, an agency may not adversely

affect the employment conditions of an employee who
communicates in good faith, and in accordance with statute:

(a)  waste or misuse of public property, manpower, or
funds;

(b)  gross mismanagement;
(c)  unethical conduct;
(d)  abuse of authority; or
(e)  violation of law, rule, or regulations.

R477-9-6.  Employee Indebtedness to the State.
(1)  An employee indebted to the state because of an action

or performance in official duties may have a portion of salary
that exceeds the minimum federal wage withheld.  Overtime
salary shall not be withheld.

(a)  The following three conditions shall be met before
withholding of salary may occur:

(i)  The debt shall be a legitimately owed amount which
can be validated through physical documentation or other
evidence.

(ii)  The employee shall know about and, in most cases,
acknowledge the debt.  As much as possible, the employee
should provide written authorization to withhold the salary.

(iii)  An employee shall be notified of this rule which
allows the state to withhold salary.

(b)  An employee separating from state service will have
salary withheld from the last paycheck.

(c)  An employee going on leave without pay for more than
two pay periods may have salary withheld from their last
paycheck.

(d)  The state may withhold an employee's salary to satisfy
the following specific obligations:

(i)  travel advances where travel and reimbursement for the
travel has already occurred;

(ii)  state credit card obligations where the state's share of
the obligation has been reimbursed to the employee but not paid
to the credit card company by the employee;

(iii)  evidence that the employee negligently caused loss or
damage of state property;

(iv)  payroll advance obligations that are signed by the
employee and that the Division of Finance authorizes;

(v)  misappropriation of state assets for unauthorized
personal use or for personal financial gain.  This includes
reparation for employee theft of state property or use of state
property for personal financial gain or benefit;

(vi)  overpayment of salary determined by evidence that an
employee did not work the hours for which they received salary
or was not eligible for the benefits received and paid for by the
state;

(vii)  excessive reimbursement of funds from flexible
reimbursement accounts;

(viii)  other obligations that satisfy the requirements of
Subsection R477-9-5(1) above.

(2) This rule does not apply to state employee obligations
to other state agencies where the obligation was not caused by
their actions or performance as an employee.

R477-9-7.  Acceptable Use of Information Technology
Resources.

Information technology resources are provided to a state
employee to assist in the performance of assigned tasks and in
the efficient day to day operations of state government.

(1)  An employee shall use assigned information
technology resources in compliance with Rule R895-7,
Acceptable Use of Information Technology Resources.

(2)  An employee who violates the Acceptable Use of
Information Technology Resources policy may be disciplined
according to Rule R477-11.

R477-9-8.  Personal Blogs and Social Media Sites.
(1)  An employee who participates in blogs and social

networking sites for personal purposes may not:
(a)  claim to represent the position of the State of Utah or

an agency;
(b)  post the seal of the State of Utah, or trademark or logo

of an agency;
(c)  post protected or confidential information, including

copyrighted information, confidential information received from
agency customers, or agency issued documents without
permission from the agency head; or

(d)  unlawfully discriminate against, harass or otherwise
threaten a state employee or a person doing business with the
State of Utah.

(2)  An agency may establish policy to supplement this
section.

(3)  An employee may be disciplined according to R477-11
for violations of this section or agency policy.

R477-9-9.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  conflict of interest, government ethics, Hatch Act,
personnel management
July 1, 2013 63G-7-2
Notice of Continuation February 2, 2012 67-19-6

67-19-19
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R477.  Human Resource Management, Administration.
R477-10.  Employee Development.
R477-10-1.  Performance Evaluation.

Agency management shall utilize the Utah Performance
Management (UPM) system for employee performance plans
and evaluations.  The Executive Director, DHRM, may
authorize exceptions to the use of UPM and this rule consistent
with Section R477-2-2.  For this rule, the word employee refers
to a career service employee, unless otherwise indicated.

(1)  Performance management systems shall satisfy the
following criteria:

(a)  Agency management shall select an overall
performance rating scale.

(b)  Performance standards and expectations for each
employee shall be specifically written in a performance plan.

(c)  Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and behavior outlined in the performance plan.

(d)  An employee shall have the right to include written
comments pertaining to the evaluation with the employee's
performance evaluation.

(2)  Each fiscal year a state employee shall receive a
performance evaluation.

(a)  A probationary employee shall receive an additional
performance evaluation at the end of the probationary period.

R477-10-2.  Performance Improvement.
When an employee's performance does not meet

established standards due to failure to maintain skills,
incompetence, or inefficiency, and after consulting with DHRM,
agency management may place an employee on an appropriate,
and documented performance improvement plan in accordance
with the following rules:

(1)  The supervisor shall discuss the substandard
performance with the employee and determine appropriate
action.

(2)  An employee shall have the right to submit written
comment to accompany the performance improvement plan.

(3)  Performance improvement plans shall identify or
provide for:

(a)  a designated period of time for improvement;
(b)  an opportunity for remediation;
(c)  performance expectations;
(d)  closer supervision to include regular feedback of the

employee's progress;
(e)  notice of disciplinary action for failure to improve; and,
(f)  written performance evaluation at the conclusion of the

performance improvement plan.
(4)  Performance improvement plans may also identify or

provide for the following based on the nature of the performance
issue:

(a)  training;
(b)  reassignment;
(c)  use of appropriate leave;
(5)  Following successful completion of a performance

improvement plan, the supervisor shall notify the employee of
disciplinary consequences for a recurrence of the deficient work
performance.

(6)  A written warning may also be used as an appropriate
form of performance improvement as determined by the
supervisor.

R477-10-3.  Employee Development and Training.
(1)  Agency management may establish programs for

training and staff development that shall be agency specific or
designed for highly specialized or technical jobs and tasks.

(2)  Agency management shall consult with the Executive
Director, DHRM, when proposed training and development
activities may have statewide impact or may be offered more

cost effectively on a statewide basis.  The Executive Director,
DHRM, shall determine whether DHRM will be responsible for
the training standards.

(3)  The Executive Director, DHRM, shall work with
agency management to establish standards to guide the
development of statewide activities and to facilitate sharing of
resources statewide.

(4)  When an agency directs an employee to participate in
an educational program, the agency shall pay full costs.

(5)  Agencies are required to provide refresher training and
make reasonable efforts to requalify veterans reemployed under
USERRA, as long as it does not cause an undue hardship to the
employing agency.

R477-10-4.  Education Assistance.
State agencies may assist an employee in the pursuit of

educational goals by granting administrative leave to attend
classes, a subsidy of educational expenses, or both.

(1)  Prior to granting education assistance, agencies shall
establish policies which shall include the following conditions:

(a)  The educational program will provide a benefit to the
state.

(b)  The employee shall successfully complete the required
course work or the educational requirements of a program.

(c)  The employee shall agree to repay any assistance
received if the employee resigns from state employment within
one year of completing educational work.

(i)  Agencies may require the employee to repay any
assistance received if the employee transfers to another agency
within one year of completing educational work.

(d)  Education assistance may not exceed $5,250 per
employee in any one calendar year unless approved in advance
by the agency head.

(e)  The employee shall disclose all scholarships, subsidies
and grant monies provided to the employee for the educational
program.

(i)  Except for funding that must be repaid by the
employee, the amount reimbursed by the State may not include
funding received from sources in Subsection R477-10-4(1)(e).

(2)  Agency management shall be responsible for
determining the taxable or nontaxable status of educational
assistance reimbursements.

KEY:  educational tuition, employee performance
evaluations, employee productivity, training programs
July 1, 2013 67-19-6
Notice of Continuation February 3, 2012
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R477.  Human Resource Management, Administration.
R477-11.  Discipline.
R477-11-1.  Disciplinary Action.

(1)  Agency management may discipline any employee for
any of the following causes or reasons:

(a)  noncompliance with these rules, agency or other
applicable policies, including but not limited to safety policies,
agency professional standards, standards of conduct and
workplace policies;

(b)  work performance that is inefficient or incompetent;
(c)  failure to maintain skills and adequate performance

levels;
(d)  insubordination or disloyalty to the orders of a

superior;
(e)  misfeasance, malfeasance, or nonfeasance;
(f)  any incident involving intimidation, physical harm, or

threats of physical harm against co-workers, management, or the
public;

(g)  no longer meets the requirements of the position;
(h)  conduct, on or off duty, which creates a conflict of

interest with the employee's public responsibilities or impacts
that employee's ability to perform job assignments;

(i)  failure to advance the good of the public service,
including conduct on or off duty which demeans or harms the
effectiveness or ability of the agency to fulfill its mission;

(j)  dishonesty; or
(k)  misconduct.
(2)  Agency management shall consult with DHRM prior

to disciplining an employee
(a)  DHRM shall consult with the Office of the Attorney

General, if necessary, prior to agency management imposing
discipline on an employee that is grievable to the Career Service
Review Office.

(3)  All disciplinary actions of career service employees
shall be governed by principles of due process and Title 67,
Chapter 19a.  The disciplinary process shall include all of the
following, except as provided under Subsection 67-19-18(4):

(a)  The agency representative notifies the employee in
writing of the proposed discipline, the underlying reasons
supporting the intended action, and the right to reply within five
working days.

(b)  The employee's reply shall be received within five
working days in order to have the agency representative
consider the reply before discipline is imposed.

(c)  If an employee waives the right to reply or does not
reply within the time frame established by the agency
representative or within five days, whichever is longer,
discipline may be imposed in accordance with these rules.

(4)  After a career service employee has been informed of
the reasons for the proposed discipline and has been given an
opportunity to respond and be responded to, the agency
representative may discipline that employee, or any career
service exempt employee not subject to the same procedural
rights, by imposing one or more of the following forms of
disciplinary action:

(a)  written reprimand;
(b)  suspension without pay up to 30 calendar days per

incident requiring discipline;
(c)  demotion of any employee, in accordance with Section

R477-11-2, through one of the following actions:
(i)  An employee may be moved from a position in one job

to a position in another job having a lower maximum salary
range and shall receive a reduction in the current actual wage.

(ii)  An employee's current actual wage may be lowered
within the current salary range, as determined by the agency
head or designee.

(d)  dismissal in accordance with Section R477-11-2.
(5)  If agency management determines that a career service

employee endangers or threatens the peace and safety of others

or poses a grave threat to the public service or is charged with
aggravated or repeated misconduct, the agency may impose the
following actions, under Subsection 67-19-18(4), pending an
investigation and determination of facts:

(a)  paid administrative leave; or
(b)  temporary reassignment to another position or work

location at the same current actual wage.
(6)  At the time disciplinary action is imposed, the

employee shall be notified in writing of the discipline, the
reasons for the discipline, the effective date and length of the
discipline.

(7)  Disciplinary actions are subject to the grievance and
appeals procedure by law for career service employees, except
under Section 67-19a-402.5.  The employee and the agency
representative may agree in writing to waive or extend any
grievance step, or the time limits specified for any grievance
step.

R477-11-2.  Dismissal or Demotion.
An employee may be dismissed or demoted for cause under

Subsection R477-10-2(3)(e) and Section R477-11-1, and
through the process outlined in this rule.

(1)  An agency head or appointing officer may dismiss or
demote a probationary employee or career service exempt
employee without right of appeal, except under Sections 67-21-
2 and 67-19a-402.5.  Such dismissal or demotion may be for
any reason or for no reason.

(2)  No career service employee shall be dismissed or
demoted from a career service position unless the agency head
or designee has observed the Grievance Procedure Rules and
law cited in Section R137-1-13 and Title 67, Chapter 19a, and
the following procedures:

(a)  The agency head or designee shall notify the employee
in writing of the specific reasons for the proposed dismissal or
demotion.

(b)  The employee shall have up to five working days to
reply.  The employee shall reply within five working days for
the agency head or designee to consider the reply before
discipline is imposed.

(c)  The employee shall have an opportunity to be heard by
the agency head or designee.  This meeting shall be strictly
limited to the specific reasons raised in the notice of intent to
demote or dismiss.

(i)  At the meeting the employee may present, either in
person, in writing, or with a representative, comments or
reasons as to why the proposed disciplinary action should not be
taken.  The agency head or designee is not required to receive
or allow other witnesses on behalf of the employee.

(ii)  The employee may present documents, affidavits or
other written materials at the meeting.  However, the employee
is not entitled to present or discover documents within the
possession or control of the department or agency that are
private, protected or controlled under Section 63G-2-3.

(d)  Following the meeting, the employee may be dismissed
or demoted if the agency head finds adequate cause or reason.

(e)  The employee shall be notified in writing of the agency
head's decision.  Specific reasons shall be provided if the
decision is a demotion or dismissal.

(3)  Agency management may place an employee on paid
administrative leave pending the administrative appeal to the
agency head.

R477-11-3.  Discretionary Factors.
(1)  When deciding the specific type and severity of

discipline, the agency head or representative may consider the
following factors:

(a)  consistent application of rules and standards;
(i)  the agency head or representative need only consider

those cases decided under the administration of the current
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agency head.  Decisions in cases prior to the administration of
the current agency head are not binding upon the current agency
head and are not relevant in determining consistent application
of rules and standards.

(ii)  In determining consistent application of rules and
standards, the disciplinary actions imposed by one agency may
not be binding upon any other agency and may not be used for
comparison purposes in hearings wherein the consistent
application of rules and standards is at issue.

(b)  prior knowledge of rules and standards;
(c)  the severity of the infraction;
(d)  the repeated nature of violations;
(e)  prior disciplinary/corrective actions;
(f)  previous oral warnings, written warnings and

discussions;
(g)  the employee's past work record;
(h)  the effect on agency operations;
(i)  the potential of the violations for causing damage to

persons or property.

KEY:  discipline of employees, dismissal of employees,
grievances, government hearings
July 1, 2013 67-19-6
Notice of Continuation February 3, 2012 67-19-18
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R477.  Human Resource Management, Administration.
R477-12.  Separations.
R477-12-1.  Resignation.

A career service employee may resign or retire by giving
written or verbal notice to the supervisor or an appropriate
representative of management in the work unit.

(1)  Agency management shall accept an employee's notice
of resignation or retirement without prejudice when received at
least two weeks before its effective date.

(2)  After giving a notice of resignation or retirement, an
employee may withdraw it on the next working day by notifying
the supervisor or an appropriate representative of management
in the work unit.

(a)  If the withdrawal notice is verbal, the employee shall
submit a written notification within 24 hours of the verbal
notice.

(b)  After the close of the next working day following
submission, withdrawal of a resignation or retirement may occur
only with the consent of agency management.

R477-12-2.  Abandonment of Position.
An employee who is absent from work for three

consecutive working days without approval shall be considered
to have abandoned the position and to have resigned from the
employing agency.

(1)  An employee who has abandoned his position may be
separated from state employment.  Management shall inform the
employee of the action in writing.

(a)  The employee shall have the right to appeal to the
agency head within five working days of receipt or delivery of
the notice of abandonment to the last known address.

(b)  If the separation is appealed, management may not be
required to prove intent to abandon the position.

R477-12-3.  Reduction in Force.
Reductions in force (RIF) shall be governed by DHRM

rules and business practices.
(1)  When staff will be reduced in one or more categories

of work, agency management shall develop a work force
adjustment plan (WFAP).  A career service employee shall only
be given formal written notification of separation after a WFAP
has been reviewed by the Executive Director, DHRM, or
designee and approved by Agency Head or designee.  The
following items shall be addressed in the WFAP:

(a)  the categories of work to be eliminated, including
positions impacted through bumping;

(b)  a decision by agency management allowing or
disallowing bumping;

(c)  specifications of measures taken to facilitate the
placement of affected employees through reassignment, transfer
and relocation to vacant positions for which the employee
qualifies;

(d)  job-related criteria as identified in Subsection R477-
12-3(3)(a) used for determining retention points; and

(e)  When more than one employee is affected, employees
shall be listed in order of retention points.

(f)  Retention points do not have to be calculated for a
single incumbent WFAP.

(2)  Eligibility for RIF.
(a)  Only career service employees who have been

identified in an approved WFAP and given an opportunity to be
heard by the agency head or designee may be RIF'd.

(b)  An employee covered by USERRA shall be identified,
assigned retention points, and notified of the RIF in the same
manner as a career service employee.

(3)  Retention points shall be determined for all affected
employees within a category of work by giving appropriate
consideration for proficiency and seniority with proficiency
being the primary factor.

(a)  Performance evaluations and performance information
for the past three years may be taken into account for assessing
job proficiency.

(b)  Seniority shall be determined by the length of most
recent continuous career service, which commenced in a career
service position for which the probationary period was
successfully completed.

(i)  Exempt service time subsequent to attaining career
service tenure with no break in service shall be counted for
purposes of seniority.

(c)  In each WFAP, agency management shall develop the
criteria they will use for determining retention points.

(i)  Agency Management shall consult with Executive
Director, DHRM or designee.

(ii)  Agency plans shall comply with current DHRM
business practices.

(4)  The order of separation shall be:
(a)  temporary employees in schedule IN or TL positions;
(b)  probationary employees; then
(c)  career service employees with the lowest retention

points.
(5)  An employee, including one covered under USERRA,

who is separated due to a RIF shall be given formal written
notification of separation, allowing for a minimum of 20
working days prior to the effective date of the RIF.

(6)  An employee notified of separation due to a RIF may
appeal to the agency head by submitting a written notice of
appeal within 20 working days after the receipt of written
notification of separation.

(a)  The employee may appeal the decision of the agency
head according to the appeals procedure of the Career Service
Review Office.

(7)  A career service employee who is separated in a RIF
shall be governed by the rules in place at the time of separation.

(8)  A career service employee who is separated in a RIF
shall be given preferential consideration to the application score
in the process of developing the hiring list as outlined in DHRM
business practices when applying for a career service position.

(a)  Preferential consideration shall end once the RIF'd
individual accepts a career service position.

(b)  A RIF'd individual may be rehired under Section
R477-4-7.

(c)  At agency discretion, an individual rehired to a career
service position may buy back part or all accumulated annual
and converted sick leave that was cashed out when RIF'd.

(9)  A career service employee accepting an exempt
position without a break in service, who is later not retained by
the appointing officer, unless discharged for cause under these
rules, shall be given preferential consideration as outlined in
Subsection R477-12-3(8).

(10)  Prior to separation and in lieu of a RIF, management
may reassign an employee to a vacant career service position for
which the employee qualifies under Section R477-4-5.

R477-12-4.  Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  administrative procedures, employees' rights,
grievances, retirement
July 1, 2013 67-19-6
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R477.  Human Resource Management, Administration.
R477-13.  Volunteer Programs.
R477-13-1.  Volunteer Programs.

(1)  Agency management may establish a volunteer
program.

(a)  A volunteer program shall include:
(i)  documented agreement of the type of work and duration

for which the volunteer services will be provided;
(ii)  orientation to the conditions of state service and the

volunteer's specific assignments;
(iii)  adequate supervision of the volunteer; and
(iv)  documented hours worked by a volunteer.
(2)  A volunteer may not donate any service to an agency

unless the volunteer's services are approved by the agency head
or designee, and by DHRM.

(a)  Agency management shall approve all work programs
for volunteers before volunteers serve the state or any agency or
subdivisions of the state.

(3)  A volunteer is considered a government employee for
purposes of workers' compensation, operation of motor vehicles
or equipment, if properly licensed and authorized to do so, and
liability protection and indemnification.

(4)  The Executive Director, DHRM, may authorize
exceptions to this rule consistent with Subsection R477-2-2(1).

KEY:  personnel management, administrative rules, rules
and procedures, volunteers
July 1, 2013 67-19-6
Notice of Continuation February 3, 2012 67-20-3
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R477.  Human Resource Management, Administration.
R477-14.  Substance Abuse and Drug-Free Workplace.
R477-14-1.  Rules Governing a Drug-Free Workplace.

(1)  This rule implements the federal Drug-Free Workplace
Act of 1988, Omnibus Transportation Employee Testing Act of
1991, 49 USC 2505; 49 USC 2701; and 49 USC 3102, and
Section 67-19-36 authorizing drug and alcohol testing, in order
to:

(a)  Provide a safe and productive work environment that
is free from the effects of unlawful use, distribution, dispensing,
manufacture, and possession of controlled substances or alcohol
use during work hours.  See the Federal Controlled Substance
Act, 41 USC 701.

(b)  Identify, correct and remove the effects of drug and
alcohol abuse on job performance.

(c)  Assure the protection and safety of employees and the
public.

(2)  State employees may not unlawfully manufacture,
dispense, possess, distribute, use or be under the influence of
any controlled substance or alcohol during working hours, on
state property, or while operating a state vehicle at any time, or
other vehicle while on duty.

(a)  Employees shall follow Subsection R477-14-1(2)
outside of work if any violations directly affect the eligibility of
state agencies to receive federal grants or to qualify for federal
contracts of $25,000 or more.

(3)  All drug or alcohol testing shall be done in compliance
with applicable federal and state regulations and policies.

(4)  All drug or alcohol testing shall be conducted by a
federally certified or licensed physician or clinic, or testing
service approved by DHRM.

(5)  Drug or alcohol tests with positive results or a possible
false positive result shall require a confirmation test.

(6)  Final applicants, who are not current employees, may
be subject to preemployment drug testing at agency discretion,
except as required by law.

(7)  Employees are subject to one or more of the following
drug or alcohol tests:

(a)  reasonable suspicion;
(b)  critical incident;
(c)  post accident;
(d)  return to duty; and
(e)  follow up.
(8)  Final candidates for transfer or promotion to a highly

sensitive position are subject to preemployment drug testing at
agency discretion, except as required by law.

(a)  An employee transferring or promoted from one highly
sensitive position to another highly sensitive position is subject
to preemployment drug testing at agency discretion except as
required by law.

(b)  An employee who is reassigned to a highly sensitive
position or assigned the duties of a highly sensitive position is
not subject to preemployment drug testing.

(9)  Employees in highly sensitive positions, as designated
by DHRM, are subject to random drug or alcohol testing
without justification of reasonable suspicion or critical incident.
Except when required by federal regulation or state policy,
random drug or alcohol testing of employees in highly sensitive
positions shall be conducted at the discretion of the employing
agency.

(10)  This rule incorporates by reference the requirements
of 49 CFR 40.87 (2003).

(11)  The State of Utah will use a blood alcohol
concentration level of .04 for safety sensitive positions and .08
for all other positions as the cut off for a positive alcohol test
except where designated otherwise by federal regulations.

(12)  Agencies with employees in federally regulated
positions shall administer testing and prohibition requirements
and conduct training on these requirements as outlined in the

current federal regulation and the DHRM Drug and Alcohol
Testing Manual.

(13)  Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the
applicable federal cut off level, when tested before, during, or
immediately after performing highly sensitive functions, shall be
removed from performing highly sensitive duties for 8 hours, or
until another test is administered and the result is less than the
applicable federal cut off level.

(14)  Employees in federally regulated positions whose
confirmation test for alcohol results are at or exceed the
applicable federal cut off level when tested before, during or
after performing highly sensitive duties, are subject to
discipline.

(15)  Management may take disciplinary action if:
(a)  there is a positive confirmation test for controlled

substances;
(b)  results of a confirmation test for alcohol meet or

exceed the established alcohol concentration cutoff level;
(c)  management determines an employee is unable to

perform assigned job tasks, even when the results of a
confirmation test for alcohol shows less than the established
alcohol concentration cutoff level.

R477-14-2.  Management Action.
(1)  Under Rules R477-10, R477-11 and Section R477-14-

2, supervisors and managers who receive notice of a workplace
violation of these rules shall take immediate action.

(2)  Management may take disciplinary action which may
include dismissal.

(3)  An employee who refuses to submit to drug or alcohol
testing may be subject to disciplinary action which may include
dismissal. See Section 67-19-33.

(4)  An employee who substitutes, adulterates, or otherwise
tampers with a drug or alcohol testing sample, or attempts to do
so, is subject to disciplinary action which may include dismissal.

(5)  Management may also take disciplinary action against
employees who manufacture, dispense, possess, use, sell or
distribute controlled substances or use alcohol, per Rule R477-
11, under the following conditions:

(a)  if the employee's action directly affects the eligibility
of the agency to receive grants or contracts in excess of
$25,000.00; or

(b)  if the employee's action puts employees, clients,
customers, patients or co-workers at physical risk.

(6)  An employee who has a confirmed positive test for use
of a controlled substance or alcohol in violation of these rules
may be provided the opportunity for a last chance agreement
and be required to agree to participate, at the employee's
expense, in a rehabilitation program, under Subsection 67-19-
38(3).  If this is required, the following shall apply:

(a)  An employee participating in a rehabilitation program
shall be granted accrued leave or leave without pay for inpatient
treatment.

(b)  The employee shall sign a release to allow the
transmittal of verbal or written compliance reports between the
state agency and the inpatient or outpatient rehabilitation
program provider.

(c)  All communication shall be classified as private in
accordance with Section 63G-2-3.

(d)  An employee may be required to continue participation
in an outpatient rehabilitation program prescribed by a licensed
practitioner on the employee's own time and expense.

(e)  An employee, upon successful completion of a
rehabilitation program shall be reinstated to work in the
previously held position, or a position with a comparable or
lower salary range.

(7)  An employee who fails to complete the prescribed
treatment without a valid reason shall be subject to disciplinary
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action.
(8)  An employee who has a confirmed positive test for use

of a controlled substance or alcohol is subject to follow up
testing.

(9)  An employee who is convicted for a violation under
federal or state criminal statute which regulates manufacturing,
distributing, dispensing, possessing, selling or using a controlled
substance, shall notify the agency head of the conviction no later
than five calendar days after the conviction.

(a)  The agency head shall notify the federal grantor or
agency for which a contract is being performed within ten
calendar days of receiving notice from:

(i)  the judicial system;
(ii)  other sources;
(iii)  an employee performing work under the grant or

contract who has been convicted of a controlled substance
violation in the workplace.

R477-14-3.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  personnel management, drug/alcohol education, drug
abuse, discipline of employees
July 1, 2013 67-19-6
Notice of Continuation November 4, 2011 67-19-18

67-19-34
67-19-35
63G-2-3
67-19-38
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R477.  Human Resource Management, Administration.
R477-15.  Workplace Harassment Prevention.
R477-15-1.  Policy.

It is the State of Utah's policy to provide a work
environment free from discrimination and harassment based on
race, religion, national origin, color, gender, age, disability, or
protected activity or class under state and federal law.

(1)  Workplace harassment includes the following
subtypes:

(a)  conduct in violation of Section R477-15-1 that is
unwelcome, pervasive, demeaning, ridiculing, derisive, or
coercive, and results in a hostile, offensive, or intimidating work
environment;

(b)  conduct in violation of Section R477-15-1 that results
in a tangible employment action against the harassed employee.

(2)  An employee may be subject to discipline for
workplace harassment, even if:

(a)  the harassment is not sufficiently severe to warrant a
finding of unlawful harassment, or

(b)  the harassment occurs outside of scheduled work time
or work location.

(3)  Once a complaint has been filed, the accused may not
communicate with the complainant regarding allegations of
harassment.

R477-15-2.  Retaliation.
(1)  No person may retaliate against any employee who

opposes a practice forbidden under this policy, or has filed a
charge, testified, assisted or participated in any manner in an
investigation, proceeding or hearing, or is otherwise engaged in
protected activity.

R477-15-3.  Complaint Procedure.
Management shall permit individuals affected by workplace

harassment, retaliation, or both to file complaints and engage in
an administrative process free from bias, collusion, intimidation
or retaliation.  Complainants shall be provided a reasonable
amount of work time to prepare for and participate in internal
complaint processes.

(1)  Individuals who feel they are being subjected to
workplace harassment, retaliation, or both should do the
following:

(a)  document the occurrence;
(b)  continue to report to work; and
(c)  identify a witness, if applicable.
(2) An employee may file an oral or written complaint of

workplace harassment, retaliation, or both with their immediate
supervisor, any other supervisor within their direct chain of
command, or the Department of Human Resource Management,
including the agency human resource field office.

(a)  Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b)  Complaints may be made through either oral or written
notification and shall be handled in compliance with
investigative procedures and records requirements in Sections
R477-15-5 and R477-15-6.

(c)  Any supervisor who has knowledge of workplace
harassment, retaliation, or both shall take immediate,
appropriate action in consultation with DHRM and document
the action.

(3)  All complaints of workplace harassment, retaliation, or
both shall be acted upon following receipt of the complaint.

(4)  If an immediate investigation by agency management
is deemed unwarranted, the complainant shall be notified.

R477-15-4.  Investigative Procedure.
(1)  Formal investigations shall be conducted by qualified

individuals based on DHRM standards and business practices.
(2)  Results of Investigation

(a)  If the investigation finds the allegations to be
sustained, agency management shall take appropriate action
under Rule R477-11.

(b)  If an investigation reveals evidence of criminal conduct
in workplace harassment allegations, the agency head or
Executive Director, DHRM, may refer the matter to the
appropriate law enforcement agency.

(c)  At the conclusion of the investigation, the findings
shall be documented and the appropriate parties notified.

R477-15-5.  Records.
(1)  A separate confidential file of all workplace

harassment and retaliation complaints shall be maintained and
stored in the agency human resource field office, or in the
possession of an authorized official.

(a)  Removal or disposal of these files shall only be done
with the approval of the agency head or Executive Director,
DHRM.

(b)  Files shall be retained in accordance with the retention
schedule after the active case ends.

(c)  All information contained in the complaint file shall be
classified as protected under Section 63G-2-305.

(d)  Information contained in the workplace harassment
and retaliation file shall only be released by the agency head or
Executive Director, DHRM, when required by law.

(2)  Supervisors may not keep separate files related to
complaints of workplace harassment or retaliation.

(3)  Participants in any workplace harassment or retaliation
proceeding shall treat all information pertaining to the case as
confidential.

R477-15-6.  Training.
(1)  Agencies shall ensure their employees receive training

on the prevention of workplace harassment.
(a)  The curriculum shall be approved by DHRM and the

Division of Risk Management.
(b)  After initial training all agencies shall ensure updated

or refresher training is provided to employees every two years.
(c)  Training shall be developed and provided by qualified

individuals.
(d)  Training records shall be maintained, including who

provided the training, who attended the training and when they
attended it.

KEY:  administrative procedures, hostile work environment
July 1, 2013 67-19-6
Notice of Continuation February 3, 2012 67-19-18

63G-2-
Governor's Executive Order on Prohibiting Unlawful

Harassment, December 13, 2006, Number 2006/0012
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R590.  Insurance, Administration.
R590-93.  Replacement of Life Insurance and Annuities.
R590-93-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-2-
201(3)(a) wherein the commissioner may make rules to
implement the provisions of Title 31A, Subsection 31A-23a-
402(8), which allows the commissioner to define methods of
competition and acts and practices found to be unfair or
deceptive, and Subsection 31A-22-429, which gives the
commissioner authority to require statements regarding existing
insurance and adopt the notice regarding replacement.

R590-93-2.  Purpose and Scope.
(1)  The purpose of this rule is:
(a)  to regulate the activities of insurers and producers with

respect to the replacement of existing life insurance and
annuities; and

(b) to protect the interests of life insurance and annuity
purchasers by establishing minimum standards of conduct to be
observed in replacement or financed purchase transactions. It
will:

(i)  assure that purchasers receive information with which
a decision can be made in the purchaser's own best interest;

(ii)  reduce the opportunity for misrepresentation and
incomplete disclosure; and

(iii)  establish penalties for failure to comply with
requirements of Section 31A-22-429 and this rule.

(2)  This rule applies to all insurers and producers doing
life insurance and annuity transactions in this state.

(3)  Unless otherwise specifically included, this rule shall
not apply to transactions involving:

(a)  credit life insurance;
(b)  group life insurance or group annuities where there is

no direct solicitation of individuals by an insurance producer.
Direct solicitation shall not include any group meeting held by
an insurance producer solely for the purpose of educating or
enrolling individuals or, when initiated by an individual member
of the group, assisting with the selection of investment options
offered by a single insurer in connection with enrolling that
individual. Group life insurance or group annuity certificates
marketed through direct response solicitation shall be subject to
the provisions of Section R590-93-8;

(c) group life insurance and annuities used to fund
prearranged funeral contracts;

(d)  an application to the existing insurer that issued the
existing policy or contract when a contractual change or a
conversion privilege is being exercised; or, when the existing
policy or contract is being replaced by the same insurer pursuant
to a program filed with and approved by the commissioner or
when a term conversion privilege is exercised among corporate
affiliates;

(e)  proposed life insurance that is to replace life insurance
under a binding or conditional receipt issued by the same
company;

(f)(i)  policies or contracts used to fund:
(A)  an employee pension or welfare benefit plan that is

covered by the Employee Retirement and Income Security Act
(ERISA);

(B)  a plan described by Sections 401(a), 401(k) or 403(b)
of the Internal Revenue Code, where the plan, for purposes of
ERISA, is established or maintained by an employer;

(C)  a governmental or church plan defined in Section 414,
a governmental or church welfare benefit plan, or a deferred
compensation plan of a state or local government or tax exempt
organization under Section 457 of the Internal Revenue Code;
or

(D)  a nonqualified deferred compensation arrangement
established or maintained by an employer or plan sponsor.

(ii)  Notwithstanding Subsection (i), this rule shall apply to

policies or contracts used to fund any plan or arrangement that
is funded solely by contributions an employee elects to make,
whether on a pre-tax or after-tax basis, and where the insurer
has been notified that plan participants may choose from among
two or more insurers and there is a direct solicitation of an
individual employee by an insurance producer for the purchase
of a contract or policy. As used in this subsection, direct
solicitation shall not include any group meeting held by an
insurance producer solely for the purpose of educating
individuals about the plan or arrangement or enrolling
individuals in the plan or arrangement or, when initiated by an
individual employee, assisting with the selection of investment
options offered by a single insurer in connection with enrolling
that individual employee;

(g)  where new coverage is provided under a life insurance
policy or contract and the cost is borne wholly by the insured's
employer or by an association of which the insured is a member;

(h)  existing life insurance that is a non-convertible term
life insurance policy that will expire in five years or less and
cannot be renewed;

(i)  immediate annuities that are purchased with proceeds
from an existing contract. Immediate annuities purchased with
proceeds from an existing policy are not exempted from the
requirements of this rule; or

(j)  structured settlements.
(4)  Registered contracts shall be exempt from the

requirements of Subsections R590-93-6(1)(c) and R590-93-7(2)
with respect to the provision of illustrations or policy
summaries; however, premium or contract contribution amounts
and identification of the appropriate prospectus or offering
circular shall be required instead.

R590-93-3.  Definitions.
In addition to the definitions of Section 31A-1-301, the

following definitions shall apply for the purposes of this rule.
(1)  "Direct-response solicitation" means a solicitation

through a sponsoring or endorsing entity or individually solely
through mails, telephone, the Internet or other mass
communication media.

(2)  "Existing insurer" means the insurance company whose
policy or contract is or will be changed or affected in a manner
described within the definition of "replacement."

(3)  "Existing policy or contract" means an individual life
insurance policy, herein referred to as policy, or annuity
contract, herein referred to as contract, in force, including a
policy under a binding or conditional receipt or a policy or
contract that is within an unconditional refund period.

(4)  "Financed purchase" means the purchase of a new
policy involving the actual or intended use of funds obtained by
the withdrawal or surrender of, or by borrowing from values of
an existing policy to pay all or part of any premium due on the
new policy. For purposes of a regulatory review of an individual
transaction only, if a withdrawal, surrender or borrowing
involving the policy values of an existing policy is used to pay
premiums on a new policy owned by the same policyholder and
issued by the same company within four months before or 13
months after the effective date of the new policy, it will be
deemed prima facie evidence of the policyholder's intent to
finance the purchase of the new policy with existing policy
values. This prima facie standard is not intended to increase or
decrease the monitoring obligations contained in Subsection
R590-93-5(1)(e).  A financed purchase is a replacement.

(5)  "Illustration" means a presentation or depiction that
includes non-guaranteed elements of a policy of life insurance
over a period of years as defined in R590-177, Life Insurance
Illustrations Rule.

(6)  "Notice" means Appendix A and Appendix C,
Important Notice: Replacement of Life Insurance or Annuities,
and Appendix B, Notice Regarding Replacement, from the
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National Association of Insurance Commissioners, dated 2006
and which are incorporated herein by reference.  The notice is
to be made available by the replacing insurer and must be
imprinted with the name, address, and telephone number of the
replacing insurer.

(7)(a)  "Policy summary" for policies or contracts other
than universal life policies, means a written statement regarding
a policy or contract which shall contain to the extent applicable,
but need not be limited to, the following information:

(i)  current death benefit;
(ii)  annual contract premium;
(iii)  current cash surrender value;
(iv)  current dividend;
(v)  application of current dividend; and
(vi)  amount of outstanding loan.
(b)  "Policy summary" for universal life policies, means a

written statement that shall contain at least the following
information:

(i)  the beginning and end date of the current report period;
(ii)  the policy value at the end of the previous report

period and at the end of the current report period;
(iii)  the total amounts that have been credited or debited to

the policy value during the current report period, identifying
each by type, e.g., interest, mortality, expense and riders;

(iv)  the current death benefit at the end of the current
report period on each life covered by the policy;

(v)  the net cash surrender value of the policy as of the end
of the current report period; and

(vi)  the amount of outstanding loans, if any, as of the end
of the current report period.

(8)  "Replacing insurer" means the insurance company that
issues or proposes to issue a new policy or contract that replaces
an existing policy or contract or is a financed purchase.

(9)  "Registered contract" means a variable annuity contract
or variable life insurance policy subject to the prospectus
delivery requirements of the Securities Act of 1933.

(10)  "Replacement" means a transaction in which a new
policy or contract is to be purchased, and it is known or should
be known to the proposing producer, or to the proposing insurer
if there is no producer, that by reason of the transaction, an
existing policy or contract has been or is to be:

(a)  lapsed, forfeited, surrendered or partially surrendered,
assigned to the replacing insurer or otherwise terminated;

(b)  converted to reduced paid-up insurance, continued as
extended term insurance, or otherwise reduced in value by the
use of nonforfeiture benefits or other policy values;

(c)  amended so as to effect either a reduction in benefits or
in the term for which coverage would otherwise remain in force
or for which benefits would be paid;

(d)  reissued with any reduction in cash value; or
(e)  used in a financed purchase.
(11)  "Sales material" means a sales illustration and any

other written, printed or electronically presented information
created, or completed or provided by the company or producer
and used in the presentation to the policy or contract holder
related to the policy or contract purchased.

R590-93-4.  Duties of Producers.
A producer shall comply with Section 31A-22-429.

R590-93-5.  Duties of Insurers that Use Producers.
Each insurer shall:
(1)  maintain a system of supervision and control to insure

compliance with the requirements of Section 31A-22-429 and
this rule that shall include at least the following:

(a)  inform its producers of the requirements of Section
31A-22-429 and this rule and incorporate the requirements into
all relevant producer training manuals prepared by the insurer;

(b)  provide to each producer a written statement of the

company's position with respect to the acceptability of
replacements providing guidance to its producer as to the
appropriateness of these transactions;

(c)  a system to review the appropriateness of each
replacement transaction that the producer does not indicate is in
accord with Subsection (b) above;

(d)  procedures to confirm that the requirements of Section
31A-22-429 and this rule have been met;

(e)  procedures to detect transactions that are replacements
of existing policies or contracts by the existing insurer, but that
have not been reported as such by the applicant or producer.
Compliance with this rule may include, but shall not be limited
to, systematic customer surveys, interviews, confirmation letters,
or programs of internal monitoring;

(2)  have the capacity to monitor each producer's life
insurance policy and annuity contract replacements for that
insurer, and shall produce, upon request, and make such records
available to the department. The capacity to monitor shall
include the ability to produce records for each producer's:

(a)  life replacements, including financed purchases, as a
percentage of the producer's total annual sales for life insurance;

(b)  number of lapses of policies by the producer as a
percentage of the producer's total annual sales for life insurance;

(c)  annuity contract replacements as a percentage of the
producer's total annual annuity contract sales;

(d)  number of transactions that are unreported
replacements of existing policies or contracts by the existing
insurer detected by the company's monitoring system as required
by Subsection R590-93-5(1)(e); and

(e)  replacements, indexed by replacing producer and
existing insurer;

(3)  require with or as a part of each application for life
insurance or an annuity a signed statement by the applicant as
to:

(a)  whether the applicant has existing policies or contracts;
and

(b)  whether the proposed life insurance or annuity will
replace, discontinue, or change an existing policy or contract;

(4)  require with each application for life insurance or
annuity that indicates the replacement, discontinuance, or
change of an existing policy or contract, a completed notice
regarding replacements as contained in Appendix A or
Appendix C;

(5)  when the applicant has existing policies or contracts,
each insurer shall be able to produce copies of any sales material
required by Subsection 31A-22-429(5), the basic illustration
and any supplemental illustrations related to the specific policy
or contract that is purchased, and the signed statement with
respect to financing and replacement for at least five years after
the termination or expiration of the proposed policy or contract;

(6)  ascertain that the sales material and illustrations
required by Subsection 31A-22-429(5) are complete and
accurate for the proposed policy or contract;

(7)  if an application does not meet the requirements of this
rule, notify the producer and applicant and fulfill the
outstanding requirements; and

(8)  maintain records in any media or by any process that
accurately reproduces the actual document.

R590-93-6.  Duties of Replacing Insurers that Use Producers.
(1)  Where a replacement is involved in the transaction, the

replacing insurer shall:
(a)  verify that the required forms are received and are in

compliance with this rule;
(b)  with respect to an electronically completed notice, the

replacing insurer shall send a printed copy of the electronically
executed notice to the applicant within five business days of the
date the notice is received by the company;

(c)  notify any other existing insurer that may be affected



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 244

by the proposed replacement within five business days of receipt
of a completed application indicating replacement or when the
replacement is identified if not indicated on the application, and
mail a copy of the available illustration or the policy summary
for the proposed policy or disclosure document for the proposed
contract within five business days of a request from an existing
insurer;

(d)  be able to produce copies of the notice regarding
replacement required in Subsection 31A-22-429(2), indexed by
producer, for at least five years or until the next regular
examination by the insurance department of a company's state
of domicile, whichever is later; and

(e)  provide to the policy or contract holder notice of the
right to return the policy or contract within 30 calendar days of
the delivery of the contract and receive an unconditional full
refund of all premiums or considerations paid on it; such notice
may be included in Appendix A or C. This subsection does not
preempt the requirements of 31A-22-423.

(2)  In transactions where the replacing insurer and the
existing insurer are the same or subsidiaries or affiliates under
common ownership or control, allow credit for the period of
time that has elapsed under the replaced policy's or contract's
incontestability and suicide periods up to the face amount of the
existing policy or contract. With regard to financed purchases
the credit may be limited to the amount the face amount of the
existing policy is reduced by the use of existing policy values to
fund the new policy or contract.

(3)  If an insurer prohibits the use of sales material other
than that approved by the company, as an alternative to the
requirements made of an insurer pursuant to Subsection 31A-
22-429(5) with regard to sales materials, the insurer may:

(a)  require with each application a statement signed by the
producer that:

(i)  represents that the producer used only company-
approved sales material; and

(ii)  states that copies of all sales material were left with the
applicant in accordance with Subsection 31A-22-429(4); and

(b)  within ten business days of the issuance of the policy
or contract:

(i)  notify the applicant by sending a letter or by verbal
communication with the applicant by a person whose duties are
separate from the marketing area of the insurer, that the
producer has represented that copies of all sales material have
been left with the applicant in accordance with Subsection 31A-
22-429(4);

(ii)  provide the applicant with a toll free number to contact
company personnel involved in the compliance function if such
is not the case; and

(iii)  stress the importance of retaining copies of the sales
material for future reference; and

(c)  be able to produce a copy of the letter or other
verification in the policy file for at least five years after the
termination or expiration of the policy or contract.

R590-93-7.  Duties of the Existing Insurer.
Where a replacement is involved in the transaction, the

existing insurer shall:
(1)  retain and be able to produce all replacement

notifications received, indexed by replacing insurer, for at least
five years or until the conclusion of the next regular examination
conducted by the insurance department of its state of domicile,
whichever is later;

(2)  within 5 business days of receiving a replacement
notice, send a letter to the policy or contract holder of the right
to receive information regarding the existing policy or contract
values including, if available, an in force illustration or policy
summary if an in force illustration cannot be produced. The
policy or contract information shall be provided within five
business days of receipt of the request from the policy or

contract holder; and
(3)  upon receipt of a request to borrow, surrender or

withdraw any policy values, send a notice, advising the policy
holder that the release of policy values may affect the
guaranteed elements, non-guaranteed elements, face amount or
surrender value of the policy from which the values are released.
The notice shall be sent directly to the policyholder if the check
is sent to anyone other than the policyholder. In the case of
consecutive automatic premium loans, the insurer is only
required to send the notice at the time of the first loan.

R590-93-8.  Duties of Insurers with Respect to Direct
Response Solicitations.

(1)  In the case of an application that is initiated as a result
of a direct response solicitation, the insurer shall require, with
or as part of each completed application for a policy or contract,
a statement asking whether the applicant, by applying for the
proposed policy or contract, intends to replace, discontinue or
change an existing policy or contract. If the applicant indicates
a replacement or change is not intended or if the applicant fails
to respond to the statement, the insurer shall send the applicant,
with the policy or contract, the notice regarding replacement in
Appendix B, or other substantially similar form approved by the
commissioner.

(2)  If the insurer has proposed the replacement or if the
applicant indicates a replacement is intended and the insurer
continues with the replacement, the insurer shall:

(a)  provide to applicants or prospective applicants with the
policy or contract a notice, as described in Appendix C, or other
substantially similar document filed with the commissioner. In
these instances the insurer may delete the references to the
producer, including the producer's signature, and references not
applicable to the product being sold or replaced, without having
to file the document with the commissioner. The insurer's
obligation to obtain the applicant's signature shall be satisfied if
it can demonstrate that it has made a diligent effort to secure a
signed copy of the notice referred to in this subsection. The
requirement to make a diligent effort shall be deemed satisfied
if the insurer includes in the mailing a self-addressed postage
prepaid envelope with instructions for the return of the signed
notice referred to in this section; and

(b)  comply with the requirements of Subsection R590-93-
6(1)(c), if the applicant furnishes the names of the existing
insurers, and the requirements of Subsections R590-93-6(1)(d),
R590-93-6(1)(e), and R590-93-6(2).

R590-93-9.  Violations and Penalties.
(1)  Any failure to comply with this rule shall be

considered a violation of 31A-23a-402. Examples of violations
include:

(a)  any deceptive or misleading information set forth in
sales material;

(b)  failing to ask the applicant in completing the
application the pertinent questions regarding existing policies or
contracts and whether the proposed insurance will replace,
discontinue, or change an existing policy or contract;

(c)  the intentional incorrect recording of an answer;
(d)  advising an applicant to respond negatively to any

question regarding replacement in order to prevent notice to the
existing insurer;

(e)  advising a policy or contract holder to write directly to
the company in such a way as to attempt to obscure the identity
of the replacing producer or company; or

(f)  advising a policy or contract holder to obtain policy
values from an existing policy or contract with the intent to
indirectly replace the policy or contract without complying with
the requirements of this rule.

(2)  Policy and contract holders have the right to replace
existing life insurance policies or annuity contracts after
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indicating in or as a part of applications for new coverage that
replacement is not their intention; however, patterns of such
action by policy or contract holders of the same producer shall
be deemed prima facie evidence of the producer's knowledge
that replacement was intended in connection with the identified
transactions, and these patterns of action shall be deemed prima
facie evidence of the producer's intent to violate this rule.

(3)  Where it is determined that the requirements of this
rule have not been met, the replacing insurer shall provide to the
policy holder an in force illustration if available or a policy
summary for the replacement policy or disclosure document for
the replacement contract and the appropriate notice regarding
replacements in Appendix A or C.

(4)  Violations of this rule shall subject the violators to
penalties that may include the revocation or suspension of a
producer's or company's license, monetary fines and the
forfeiture of any commissions or compensation paid to a
producer as a result of the transaction in connection with which
the violations occurred. In addition, where the commissioner has
determined that the violations were material to the sale, the
insurer may be required to make restitution, restore policy or
contract values and pay interest at the legal rate as provided in
Title 15 of the Utah Code on the amount refunded in cash.

R590-93-10.  Relationship to Other Statutes and Rules.
If any portion of this rule is inconsistent with any provision

of any statute or other rule dealing with life insurance or annuity
marketing practices or disclosure, said inconsistent portion shall
be interpreted so as to provide the greatest information or
protection to the policyholder.

R590-93-11.  Severability.
If any section, term, or provision of this rule shall be

adjudged invalid for any reason, such judgment shall not affect,
impair or invalidate any other section, term, or provision of this
rule and the remaining sections, terms, and provision shall be
and remain in full force.

R590-93-12.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this revised rule as of the effective date of the changes.

KEY:  life insurance, annuity replacement
June 11, 2013 31A-2-201
Notice of Continuation April 15, 2009 31A-23a-402

31A-22-429
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R590.  Insurance, Administration.
R590-247.  Universal Health Insurance Application Rule.
R590-247-1.  Authority.

This rule is promulgated pursuant to Subsections 31A-22-
635 and 31A-30-102 which direct the commissioner to create a
universal health insurance application.

R590-247-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish universal

applications for all insurers offering a health benefit plan in
Utah.

(2)  This rule applies to all insurers offering an individual
or small employer health benefit plan in Utah.

R590-247-3.  General Instructions.
(1)  Use of the Utah Individual Health Insurance

Application and the Utah Small Employer Health Insurance
Application by insurers or by health insurance producers is
mandatory.

(2)  The Utah Individual Health Insurance Application and
Utah Small Employer Health Insurance Application must be
used without insurer identifying logos or addresses to facilitate
multiple insurer submissions using a single application.

(3)  The Utah Individual Health Insurance Application and
Utah Small Employer Health Insurance Application can be
downloaded from the Department's website at
www.insurance.utah.gov.

(4)  The Utah Individual Health Insurance Application and
Utah Small Employer Health Insurance Application may only be
altered for:

(a)  purposes of electronic application and submission,
including electronic signature disclaimers;

(b)  languages other than English; and
(c)  reasons specifically approved by the commissioner.
(5)  The use of the Utah Individual Health Insurance

Application and the Utah Small Employer Health Insurance
Application does not limit the ability of an insurer to obtain
additional information for underwriting purposes.

(6)  Section L, Producer Agreement and Compensation
Disclosure section on the Utah Individual Health Insurance
Application must include all information to be disclosed as
required by Section 31A-23a-501.

(7)  Question number 40 on the Utah Individual Health
Insurance Application and Utah Small Employer Health
Insurance Application may not be used for purposes of Sections
31A-8-402.3, 31A-8-402.5, 31A-21-105, 31A-22-721, 31A-30-
107, 31A-30-107.1, or R590-247-3(5), unless the information
was disclosed or should have been disclosed in another question
on the application.

(8)  No later than July 1, 2010, all insurers shall offer
compatible systems for electronic submission of the Utah
Individual Health Insurance Application and the Utah Small
Employer Health Insurance Application.

(9)  Effective March 22, 2010, if an employee chooses to
waive coverage, an insurer shall not require such employee to
complete any section of the Utah Small Employer Health
Insurance Application other than sections A, B, D, E, questions
1 and 2 of section G, and J.

(10)  Starting October 1, 2010, small employer insurers
shall use the Utah Small Employer Health Insurance Application
dated October 2010.

R590-247-4.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under 31A-2-308.

R590-247-5.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-247-6.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  universal health insurance application
July 15, 2010 31A-30-102
Notice of Continuation June 26, 2013
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R649.  Natural Resources; Oil, Gas and Mining; Oil and
Gas.
R649-9.  Waste Management and Disposal.
R649-9-1.  Introduction.

1.  Section 40-6-5 UCA authorizes the board to regulate the
disposal of produced water and oil-field wastes.  It is the intent
of the board and division to regulate E and P wastes and
facilities for the disposal of these wastes in a manner that
protects the environment, limits liability to producers, and
minimizes the volume of waste.

2.  These rules specify the informational and procedural
requirements for waste management and disposal, the permitting
of disposal facilities and the cleanup requirements for E and P
waste related sites.

3.  Design and construction requirements for disposal
facilities approved prior to July 1, 2013 shall remain as
previously permitted.  Design and construction changes to these
facilities after July 1, 2013 shall meet the following
requirements as determined by the division.

4.  These rules are intended for E and P waste disposal
facilities excluding Class II injection wells and pits associated
with wells.

R649-9-2.  General Waste Management.
1.  Wastes addressed by these rules are E and P Wastes that

are exempt from the RCRA hazardous waste management
requirements.

1.1.  Before using a commercial disposal facility the
operator may contact the division to verify the status of the
facility.  The division regularly updates this information on the
Division of Oil, Gas and Mining web site.

1.2.  Each site and/or facility used for disposal must be
permitted and in good standing with the division.

1.3.  All approved disposal facilities not located at a well
site shall be identified with a suitable sign showing facility
name, operator, location and emergency number.

1.4.  The disposal facility shall be fenced and maintained
to deter access by livestock and wildlife and, if determined
necessary by the division, equipped with flagging or netting to
deter entry by birds and waterfowl.

2.  Reduction of the amount of material generated that must
be disposed of is the preferred practice.

2.1.  Recycling should be used whenever possible and
practical.

2.2.  In general, good housekeeping practices shall be used.
2.3.  Operators shall catch leaks, drips, contain spills, and

cleanup promptly.
2.4.  Disposal facilities shall be operated in accordance

with an approved application and in a manner that does not
cause safety or health hazards.

3.  The method of disposal used shall be compatible with
the waste that is the subject of disposal.

3.1.  Whenever possible, injection of E and P waste into
approved Class II wells is the division's preference.

3.2.  RCRA exempt waste shall not be mixed with
nonexempt waste.

4.  Every operator shall submit, to the division, an Annual
Waste Management Plan by January 15 of each year to account
for the proper disposition of produced water and other E and P
Wastes.  This plan will include:

4.1.  The type and estimated annual volume of wastes that
will be or have been generated.

4.2.  The facilities to be used for disposal.
4.3.  The description of any waste reduction or

minimization procedures.
4.4.  Any onsite disposal/treatment methods or programs to

be implemented by the operator.
4.5.  If changes are made to the plan during the year, then

the operator shall notify the division in writing, within 30 days,

of this change.

R649-9-3.  Permit and Application Requirements for
Disposal Facilities.

1.  No waste disposal facility shall operate without a
division-issued permit.

2.  Applications for new disposal facilities or modifications
shall be submitted to the division and shall include the
following:

2.1.  Previously submitted material may be included by
reference provided they are current and readily available to the
division.

2.2.  Evidence justifying the need for the proposed facility
or expansion of an existing facility.

2.3.  Names and addresses of all applicants, principal
officers and owners with 25 percent or more interest in the
facility.

2.4.  Materials or products to be applied to the land surface
or subsurface shall meet the division's current cleanup levels for
contaminated soil and other wastes.

2.5.  If leachability and/or toxicity are of concern due to the
type or source(s) of wastes, tests will be required and may
utilize the Toxicity Characteristic Leaching Procedure (TCLP),
Synthetic Precipitation Leaching Procedure (SPLP) or any other
test approved by the division.

2.6.  A contingency plan designed to minimize any hazards
to fresh water, public health and safety, or the environment in
the event of an unplanned fire, explosion, or a release of
contaminants or oil field waste to the air, soil, surface water or
ground water.

2.7.  A solid waste stream management plan describing all
chemical processes, estimated volumes and chemical profiles
used in the treatment of waste and odor, any products generated
by these processes, method and schedule for disposal of
precipitated solids and complete list of all wastes to be accepted
at the facility.

2.8.  A topographic map and drawing of the site, on a
suitable scale, that identifies all geologic cross sections, side
slopes, equipment, secondary containment, test borings, roads,
fences, gates, wells and springs, drainage patterns, pipelines,
surface area to be disturbed, buildings and chemical storage
areas within one mile of the site perimeter and location relative
to other site facilities.  The drawings shall be of professional
quality.

3.  Siting requirements for new disposal facilities and
modifications.

3.1.  The disposal facility shall be located on level, stable
ground, and an acceptable distance away from any established
or intermittent drainage.

3.2.  The disposal facility shall be located a minimum of
one mile from residences or occupied buildings not associated
with the facility unless a wavier has been signed by the owners
of the residences and buildings within one mile.

4.  Geologic and hydrological requirements for new
disposal facilities or modifications.

4.1.  The disposal facility shall not be located in a
geologically or hydrologically unsuitable area, such as aquifer
recharge areas, protection zones for public drinking water
sources, flood plains, drainage bottoms, and areas on or near
faults, within 500 feet of a wetland, water-course or lakebed,
permeable soil where ground water is less than 50 feet below the
lowest elevation at which the operator will place oilfield waste,
or within the area overlying a subsurface mine.

4.2.  Regional and local geologic information shall include
bedrock strike and dip, fracture patterns, slope stability, faulting,
folding, rockfall, landslides, subsidence or erosion potential,
and surface water features that may affect the design and
operation of the facility.

4.3.  Geological and hydrological evidence showing that
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the proposed disposal method will not adversely affect existing
water quality or major uses of such waters.

4.3.1.  Any intentional discharge of water will require an
additional permit from the Division of Water Quality.

4.4.  Test borings shall be taken in sufficient quantity and
to an adequate depth, not to exceed 50 feet, to define subsurface
conditions to assure that the facility will be constructed on a
firm stable base.

4.5.  Representative analysis of facility surface and
subsurface soils submitted to the division shall include TDS,
major cations and anions or other analysis determined necessary
by the division for establishing background soil concentrations.

4.6.  Geologic cross-sections submitted to the division shall
include depth to shallow ground water, formation names, and
type and name of the shallowest fresh water aquifer beneath the
proposed site.

4.7.  If determined necessary by the division, applicant
shall submit ground water analysis of the aquifer(s) beneath the
proposed site.

4.8.  If determined necessary by the division, applicant
shall submit potentiometric maps of the shallowest aquifer(s).

5.  Engineering and design requirements for new disposal
facilities and modifications.

5.1.  Disposal facilities shall be designed and sealed by a
registered engineer and inspected by a registered engineer
during construction.

5.1.1.  A construction certification shall be submitted, by
the engineer, prior to the Division issuing an operation permit
for the facility.

5.2.  The disposal facility shall be designed appropriately
for the intended purpose.

5.3.  Facilities shall be designed, constructed and operated
so as to contain liquids and solids in a manner that will protect
fresh water, public health and safety, and the environment for
the life of the operation.

5.3.1.  The disposal facility shall be designed with
secondary containment to capture the largest potential release in
the event of a catastrophic failure.

5.4.  Facilities shall be designed and constructed so as to
prevent run-on and run-off of surface water, up to peak
discharge from a 25 year, 24 hour storm.

5.5.  The facility shall be designed such that disposal can
only occur when an attendant is on duty, unless loads can be
monitored or otherwise isolated for inspection before disposal
or other security measures approved by the division.

R649-9-4.  Specific Requirements Applicable to Evaporation
Facilities.

1.  Evaporation facilities shall be designed, constructed and
operated to meet the following specific requirements in addition
to R649-9-3, Permit and Application Requirements for Disposal
Facilities.

2.  Applicant shall submit detailed construction/installation
diagrams of ponds, side slopes, liners, pond storage capacity,
leak detection systems, dikes or levees, wind fences, piping,
enhanced evaporation systems with justification, water treatment
systems and tanks.

2.1.  Detailed information shall be submitted for all
enhanced evaporation systems which demonstrates that unlawful
discharge will not occur.

2.2.  The facility shall be designed, maintained and
operated to separate oil from produced water prior to discharge
into a pond.

3.  Applicant shall submit detailed construction/installation
diagrams of unloading facilities and an explanation of the
method for controlling and disposing of any liquid hydrocarbon
accumulation on the ponds.

3.1.  The unloading facility shall be designed, maintained
and operated to adequately process the anticipated maximum

daily quantity of produced water.
3.2.  The unloading facility shall be designed with a leak

detection system if determined necessary by the division.
3.2.1.  Applicant shall submit procedures for repair should

leakage occur.
4.  Applicant shall submit the maximum daily quantity of

water to be disposed of and a representative water analysis of
such water that includes the concentrations of chlorides and
sulfates, pH, total dissolved solids "TDS", and information
regarding any other significant constituents if requested by the
division.

5.  Applicant shall submit climatological data describing
the average annual evaporation and precipitation.

6.  Ponds shall be designed, maintained and operated to
meet the following requirements.

6.1.  Ponds shall be designed for 10 acre-feet of water or
less, unless otherwise approved by the division.

6.2.  Ponds shall have adequate storage capacity to safely
contain all produced water even during those periods when
evaporation rates are at a minimum.

6.3.  Ponds shall be designed to prevent unauthorized
surface or subsurface discharge of water.

6.4.  Ponds shall be designed to include a 2-foot free-board
at all times.

6.5.  Pond levees shall be constructed so that the inside
grade of the levee is no steeper than 3:1 and the outside grade
no steeper than 2:1.

6.5.1.  The top of the levee shall be level and of sufficient
width to allow for adequate compaction.

6.5.2.  Vertical height of the levees shall not exceed 25
percent of the total vertical depth of the pond.

7.  Ponds shall be designed with two synthetic liners, an
upper primary and lower secondary liner, with a leak detection
system between them.  Synthetic liners shall be installed
according to the manufacturer's instructions.

7.1.  The primary liner shall be impervious (a hydraulic
conductivity no greater than 1 x 10-9 cm/sec) and constructed
with a minimum 60-mil HDPE or equivalent liner approved by
the division.

7.2.  The secondary liner shall be impervious and
constructed with a minimum 40-mil HDPE or equivalent liner
approved by the division.

7.3.  If rigid materials are used, leak proof expansion joints
shall be provided, or the material shall be of sufficient thickness
and strength to withstand expansion, contraction and settling
movements in the underlying earth, without cracking.

7.4.  Materials used in lining ponds shall be impervious
and resistant to weather, tears and punctures, sunlight,
hydrocarbons, aqueous acids, alkalies, salt, fungi, or other
substances that might be contained in the produced water.

7.5.  Applicant shall submit the type, thickness, strength,
and life span of material(s) to be used for lining the pond and
the method of installation.

7.6.  Applicant shall submit procedures for repair of the
liner, should leakage occur.

8.  Applicant shall submit detailed construction/installation
diagram for the leak detection system.

8.1.  The leak detection design shall include, a drainage
and collection system placed between the upper and lower liners
and sloped so as to facilitate the earliest possible detection of a
leak.

8.2.  The leak detection design shall include a vertical riser
outside the dike allowing direct visual inspection of the sump
from the surface.

8.2.1.  The sump shall be designed to extend a minimum of
two feet below the inlet line from the pond, allowing visual
detection of any fluid and sampling of fluid.

8.2.2.  Designed with a removable top for the sump riser
that will prevent entry of fluids.
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8.3.  Designed with leak detection piping capable of
withstanding chemical attack from oil field waste, structural
loading from stresses and disturbances from overlying oil field
waste and cover materials, equipment operation, expansion
and/or contraction, and facilitate clean-out maintenance.

9.  Evaporation facilities shall be operated to separate oil
from produced water prior to discharge into a pond and prevent
unauthorized surface discharge of water.

9.1.  Hydrocarbon accumulation, other than de minimis
quantities, on an evaporation pond is considered a violation and
shall be removed within 24 hours.

9.2.  Overspray from sprinklers and/or overspray caused by
wind, including foam, outside lined areas are considered a
violation and shall be corrected immediately.

9.3.  Sampling and testing of soils suspected to be
contaminated from overspray may be required by the division.

R649-9-5.  Specific Requirements Applicable to Landfarms.
1.  Landfarms for the bioremediation of oil contaminated

soils and materials shall be designed and constructed to meet the
following specific requirements in addition to R649-9-3, Permit
and Application Requirements for Disposal Facilities.

1.1.  Landfarms shall be constructed on native soil with a
hydraulic conductivity of no greater than 1 x 10-6 cm/sec.

1.2.  With division approval, fresh water may be added as
necessary to enhance bioremediation and control dust.

1.3.  Application of microbes and nutrients for enhancing
bioremediation requires prior division approval.

2.  Landfarms shall be operated to meet the following
requirements:

2.1.  E and P waste accepted by the landfarm shall be
sufficiently free of liquid content to pass a 60-mesh liquid paint
filter test.

2.2.  Pooling of liquids in the landfarm is prohibited.  The
operator shall remove freestanding liquid within 24 hours.

2.3.  Within 72 hours after receipt of E and P waste the
operator shall spread and disk the waste in twelve-inch or less
lifts.

2.4.  Soils shall be disked and turned regularly, a minimum
of once a month.

2.5.  Conduct treatment and soil monitoring to ensure that
prior to adding an additional lift the soil concentrations do not
exceed the division's current salinity and hydrocarbon cleanup
standards.

2.6.  Maintain records of the landfarm remediation activity.
The records shall be readily accessible for division review.

R649-9-6.  Other Disposal Facility Requirements.
1.  Facilities used for the treatment and disposal of E and

P wastes other than evaporation ponds and landfarms shall be
permitted by the division.  This may include activities such as
composting, solidifying, other bioremediation, water treatment,
and others.

2.  Application Requirements for Other Disposal Facilities
require the following in addition to R 649-9-3, Permit and
Application Requirements for Disposal Facilities:

2.1.  A complete description of the proposed facility.
2.2.  Processes involved including a complete list of all

wastes to be accepted at the facility and products generated.
2.3.  Maps and drawings of suitable scale showing all

facilities and equipment.

R649-9-7.  Noticing of Disposal Facilities.
1.  The applicant for a new facility or major modification

shall give written notice of the application, by certified mail,
return receipt requested, to surface and mineral owners of record
within one-half mile of the facility, the county commission of
the county where the facility is located, and affected tribal and
government agencies.

1.1.  The notice shall include information describing the
facility's location, basic plan of operations, and the applicant's
name and address.

1.2.  The applicant shall furnish the division proof of
required notices.

1.3.  The division may extend the distance requirements for
notice if the division determines that the proposed disposal
facility has the potential to adversely impact fresh water, public
health, safety or the environment at a distance greater than one-
half mile.

2.  Within 30 days of the submission of an application for
a disposal facility, the division shall review the application as to
its completeness and adequacy for the intended purpose and
shall require such changes that are found necessary to assure
compliance with the applicable rules.  If the application is in
order, the division shall provide for a public notice to be
published in a newspaper of general circulation in the county
where the facility is to be located.

R649-9-8.  Bonding of Disposal Facilities.
1.  Disposal facilities, other than injection wells and their

associated facilities, shall be bonded according to this rule in
order to protect the State and oil and gas producers from
unnecessary liabilities and cleanup costs in the future.  The
objectives are to provide the State with adequate security for site
reclamation and post closure cost should a facility owner
default.

2.  Permits issued after July 1, 2013 for new disposal
facilities or modifications and facilities being reviewed for 5-
year permit renewals, shall submit site reclamation and post
closure cost estimates from a responsible third party contractor
for division approval.

2.1.  The applicant shall bond in the amount of the
approved estimated site reclamation and post closure costs, or
$25,000, whichever is greatest.

3.  Bonds accepted shall be of the same type as those
accepted for wells i.e. surety, collateral, or a combination of the
two as described in the R649-3-1.

4.  The total bond will be held by the division or financial
institution until the facility has been closed and inspected by the
division in accordance with a division approved closure plan.

5.  Bond amounts, for permits approved prior to July 1,
2013 will be calculated as follows, and the per volume or per
acre figures may be adjusted periodically to compensate for
change in cost to perform the necessary cleanup work:

$14,000 per acre of pit, partial acres will be calculated at
the rate of $14,000 per acre; plus

$1.00 per barrel of produced water for one-quarter of the
total storage capacity of the facility; plus

$30 per cubic yard of solid or semi-solid waste material
stockpiled at the facility.

$10,000 Minimum bond amount.
5.1.  Operators of disposal facilities permitted prior to July

1, 2013 shall have until July 1, 2018 (five years) to submit, to
the division, a disposal facility site reclamation and post closure
bond as required above in R649-9-8.2.

6.  All disposal facilities, except injection wells covered by
R649-3-1, will be covered by an adequate and acceptable bond
before being permitted to accept any E and P waste.

7.  Forfeiture of the bond shall be the same as those for
wells as described in the R649-3-1.16.

R649-9-9.  Permit and Renewal Approval, Denial,
Revocation, Suspension, Modification or Transfer.

1.  Permit and renewal approval.
1.1.  Construction approvals issued by the division are

valid for one year from approval date.  An extension may be
granted by the division.

1.2.  Operating approvals issued by the division for waste
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management facilities shall remain in effect for five years from
the approval date.

1.3.  After division review, permits may be renewed for
successive 5-year terms.

1.3.1.  Prior to renewal approval, the division shall review
the operation, compliance history, bonding and technical
requirements for the disposal facility.

1.3.2.  The division, after notice to the operator, may
require modifications of the disposal facility permit, including
modifications necessary to the facility permit terms and
conditions consistent with statutes, rules or judicial decisions.

2.  An application may be denied if:
2.1.  A complete application is not submitted.
2.2.  The application does not meet R649-9-3.3 on siting

and/or R649-9-3.4 on geologic and hydrologic requirements.
2.3.  The proposed disposal facility or modification may be

detrimental to fresh water, public health, safety or the
environment.

2.4.  The applicant is unable to justify good cause for the
proposed facility.

2.5.  An applicant or owner in the facility has a history of
failure to comply with division rules and orders, state or federal
environmental laws, or is in current violation of a division or
board order requiring corrective action.

3.  Revocation, suspension, or modification of a permit.
3.1.  The division may revoke, suspend, or impose

additional operating conditions or limitations on a disposal
facility permit at any time, for good cause, after notice to the
operator.

3.2.  The division may suspend a waste disposal permit or
impose additional conditions or limitations in an emergency to
forestall an imminent threat to fresh water, public health, safety
or the environment.

3.3.  Suspension of a disposal facility permit may be for a
fixed period of time or until the operator remedies the violation
or potential violation.

3.4.  If the division suspends a disposal facility permit, the
disposal facility shall not accept oil field waste during the
suspension period.

4.  Transfer of a permit.
4.1.  The operator shall not transfer a permit without the

division's prior written approval.
4.2.  A request for transfer of a permit shall identify

officers, directors and owners of 25 percent or greater in the
transferee.

4.3.  Unless the director otherwise orders, public notice or
hearing are not required for the transfer request's approval.

4.4.  If the division denies the transfer request, it shall
notify the operator and the proposed transferee of the denial by
certified mail, return receipt requested, and either the operator
or the transferee may request, within 10 days of receipt of the
notice, a public hearing before the board.

4.5.  Until the division approves the transfer and the
required assurance is in place, the division shall not release the
transferor's financial assurance.

R649-9-10.  Construction and Inspection Requirements for
Disposal Facilities.

1.  Division personnel shall be afforded a reasonable
opportunity for inspection of any proposed disposal facility
during the construct8ion and operation of the facility.

2.  The division shall be notified at least 72 hours prior to
the installation of leak detection systems or liners.

3.  The division shall be notified after completion of facility
construction so that a final inspection can be conducted to verify
that the facility has been constructed in accordance with the
approved application.

4.  Failure to meet the requirements and standards for
construction and operation of a disposal facility shall be

considered as noncompliance and will result in the imposition
of corrective actions and compliance schedules or a cessation of
operations order.

R649-9-11.  Reporting and Recordkeeping for Disposal
Facilities.

1.  All unauthorized discharges or spills from disposal
facilities including water observed in a leak detection system
shall be reported, within 24 hours, to the division.

2.  Each producer who utilizes any approved produced
water disposal facility shall comply with the reporting
requirements of R649-8-11.

3.  Each operator of a disposal facility, excluding disposal
wells, shall report to the division on a quarterly basis.

3.1.  This report shall include the volume and type of
wastes received at the facility during the quarter and results of
the weekly leak detection system inspections.

3.2.  Berms and outside walls shall be inspected quarterly
and after a major rainfall or windstorm.  Berm erosion or loss of
integrity shall be reported to the division and may require
immediate action.

4.  The occurrence of water in a leak detection system
during operation constitutes liner failure and requires immediate
action.

4.1.  The division has the option of allowing the operator
a short period of time to take corrective action.

4.2.  Further utilization will be allowed only after liner
repairs and an inspection by the division.

5.  Each owner/operator of a disposal facility shall keep
records showing at a minimum the following: date and time
waste was received, origin, volume, type, transporter, and
generator of the waste.  These records shall be available for
inspection by the division for at least six years.

R649-9-12.  Closure and Post Closure of Disposal Facilities.
1.  A plan for final closure of a disposal facility shall be

submitted to the division, for approval, at least 60 days prior to
cessation of operations.  The closure plan shall include the
following:

1.1.  Provisions for removal of all equipment, buildings,
fences and roads at the site.

1.2.  Removal of berms.
1.3.  Removal of liquids and solid waste to a division

approved facility.
1.4.  Disposal method for liners.
1.5.  Plans and procedures for sampling and testing soils

and ground water at the site.
1.5.1.  Soils shall meet division cleanup standards or

background levels whichever is less stringent.
1.6.  A monitoring plan if required by the division.
1.7.  Consideration of post disposal land use and

landowner requests when the closure plan is developed.
2.  During closure operations, the operator shall maintain

the disposal facility to protect fresh water, public health, safety
and the environment.

3.  Location of the closed disposal facility shall be
documented with the county recorder's office.

4.  The bond for the disposal facility will be released when
the division approved closure plan requirements have been met,
as determined by the division.

R649-9-13.  Variances from Requirements and Standards.
Requests for approval of a variance from any of the

requirements or standards of these rules shall be submitted to
the director in writing and provide information as to the
circumstances that warrant approval of the requested variance
and the proposed alternative means by which the requirements
or standards will be satisfied.
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KEY:  oil and gas law
July 1, 2013 40-6-5(3)
Notice of Continuation February 3, 2012
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R651.  Natural Resources, Parks and Recreation.
R651-601.  Definitions as Used in These Rules.
R651-601-1.  Division.

"Division" means the Division of Parks and Recreation,
Department of Natural Resources.

R651-601-2.  Ranger.
"Ranger" means any employee of the Division who is

designated by the Director or his designee as a law enforcement
officer as defined in Section 53-13-103.

R651-601-3.  Division Representative.
"Division Representative" means any employee of the

Division authorized by the Director or his designee to act in an
official capacity.

R651-601-4.  Natural and Cultural Resources.
"Natural and Cultural Resources" means those features and

values including all lands, minerals, soils and waters, natural
systems and processes, and all plants, animals, topographic,
geologic and paleontological components of a park area as well
as all historic and pre-historic, sites, trails, structures,
inscriptions, rock art and artifacts representative of a given
culture occurring on or within any park area.

R651-601-5.  Park System.
"Park system" means all natural and cultural resource, and

all buildings and other improvements owned, leased, or
otherwise managed by the Division.

R651-601-6.  Park Area.
"Park area" means any individual park property in the park

system.

R651-601-7.  Manager.
"Manager" means the Division representative in charge of

a park area.

R651-601-8.  Permission.
"Permission" means oral or written authorization by a park

representative.

R651-601-9.  Permit.
"Permit" means written authorization by a park

representative.

R651-601-10.  Posted.
"Posted" means displayed printed instruction or

information.

R651-601-11.  Person.
"Person" means individual, corporation, company,

partnership, trust, firm, or association of persons.

R651-601-12.  Commercial Activity.
"Commercial Activity" means any activity, private or

otherwise, that is for the purpose of commercial gain, or that is
part of any scheme or plan established for the purpose of
obtaining commercial gain.  This includes, but is not limited to:

(1)  sales of goods or merchandise.
(2)  rentals of equipment.
(3)  collection of entrance or admission fees.
(4)  collection of storage or use fees.
(5)  sales of services.
(6)  delivery service of rental equipment to the park area by

a rental agency as part of a customer rental agreement.

R651-601-13.  Commercial Gain.
"Commercial gain" means compensation in money,

services, or other consideration as part of a scheme or effort to
generate income or financial advantage of any kind.

R651-601-14.  Concession Contract.
"Concession Contract" means a use agreement granted to

an individual, partnership, corporation, or other recognized
organization, for the purpose of providing services or sales of
goods or merchandise for conducting commercial activity.

R651-601-15.  Special Use Permit.
"Special Use Permit" means written permission given to an

individual, partnership, corporation, or other recognized
organization for the purpose of conducting the following: 1)
special events whether commercial or non-commercial; 2)
certain limited concession activities; and 3) commercial services
as guides, provisioners, and/or outfitters.

R651-601-16.  Cooperative Agreement.
A written instrument whereby two or more parties agree to

terms governing the parties' relationship, much as a contract.
Informal interoffice communication definition does not apply in
this case.

R651-601-17.  Definitions.
(1)  "Motorized Transportation Device" means any

motorized device used as a mode of transportation that includes:
"Electric assisted bicycles", "Mopeds", "Motor Assisted
scooters", "motorcycles", "motor-driven cycle", and "personal
motorized mobility device" as defined in Utah State Code 41-6-
1.  "Motorized wheelchairs" are also included under this
definition.
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R651.  Natural Resources, Parks and Recreation.
R651-602.  Aircraft and Powerless Flight.
R651-602-1.  Landing or Taking Off.

The landing or taking off of aircraft within the park system
other than at designated lakes, reservoirs or landing areas is
prohibited.

R651-602-2.  Air Delivery or Pickup.
Except in emergencies, the air delivery or pickup of any

person or thing without advanced permission from the park
manager is prohibited.

R651-602-3.  Powerless Flight Launching and Landing.
The launching or landing of gliders, hot-air balloons, hang

gliders, and other devices designed to carry persons or objects
through the air in powerless flight is prohibited except by
Special Use Permit (see R651-608).

R651-602-4.  Lakes and Reservoirs Designated as Open.
The following lakes and reservoirs are designated as open

to the landing of aircraft:  (1) Deer Creek; (2) Jordanelle; (3)
Rockport, (4) Starvation (5) Willard Bay.

R651-602-5.  Aircraft Prohibited from Landing on Lakes or
Reservoirs.

Except as outlined in R651-602-2, aircraft are prohibited
from landing or taking off on "designated as open" lakes or
reservoirs when any one of the following conditions exists.  (1)
On a Friday, Saturday, Sunday, or during a holiday period
between May 1 to September 30; or (2) Anytime the aircraft
cannot maintain a distance of at least 500 feet from any person,
vessel, vehicle or structure during landing or takeoff.

R651-602-6.  Aircraft on the Water Operation
Requirements.

A person operating an aircraft on the water:  (1) shall not
approach within 500 feet of a marina, launch ramp, boat dock,
vessel or a beach occupied by person(s), when using the
aircraft's primary propulsion system(s); (2) shall comply with
Federal Aviation Regulations, Section 91.115, Right-of-way
rules: Water operations.
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R651.  Natural Resources, Parks and Recreation.
R651-603.  Animals.
R651-603-1.  Pets.

(1)  All pets are prohibited in park areas unless caged, or
physically controlled on a six foot maximum leash, or confined
to the inside of a vehicle.

(2)  Pet owners are responsible for picking up and properly
disposing of all fecal matter deposited by their pets/animals
within the park area.

R651-603-2.  Animal Exclusions.
All animals are prohibited from public buildings, bathing

beaches and adjacent waters, eating places and any other trails
or locations posted closed to pets within the park system, except
for guide or service dogs as authorized by Section 26-30-2.

R651-603-3.  Unattended Animal.
Leaving any animal unattended is prohibited except by

permit.

R651-603-4.  Dangerous Animals.
Vicious, dangerous, or noisy animals of any kind are

prohibited within the park system.

R651-603-5.  Wildlife.
Feeding, touching, teasing, molesting, or intentionally

disturbing any wildlife is prohibited except as approved for
authorized hunting and trapping activities (see R651-614).

R651-603-6.  Hitching or Tying Animals.
Hitching or tying an animal to any tree, shrub or structure

in a manner that may cause damage or block or restrict foot or
vehicular traffic is prohibited.

R651-603-7.  Horse Use on Trails.
Horses and other saddle or pack animals are prohibited on

developed trails and routes not posted open for their use.

R651-603-8.  Horse Use within a Park.
Horse and other saddle or pack animals are prohibited from

all campgrounds, picnic areas and other areas of public
gatherings except where trails and facilities are specifically
designed and posted for such use.
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R651.  Natural Resources, Parks and Recreation.
R651-604.  Audio Devices.
R651-604-1.  Operation or Use of Audio Devices.

The operation or use of any audio or noise-producing
devices in such a manner or at such a time so as to unreasonably
disturb any person is prohibited.

R651-604-2.  Operation or Use of a Public Address System.
The operation or use of a public address system or any

other high volume audio devices without a permit is prohibited.
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R651.  Natural Resources, Parks and Recreation.
R651-605.  Begging and Soliciting.
R651-605-1.  Prohibition of Begging.

Begging is prohibited.

R651-605-2.  Prohibition of Soliciting Except by Permit.
Soliciting of any type is prohibited except by authorized

concessionaires or by permit.
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R651.  Natural Resources, Parks and Recreation.
R651-606.  Camping.
R651-606-1.  Permit Required for Camping in Undeveloped
Areas.

No person shall camp in undeveloped locations of a park
area without proper permit.

R651-606-2.  Reserved Campsites may not be Taken.
No person shall occupy or otherwise use a campsite when

it is occupied or reserved for another person.

R651-606-3.  Maximum Occupancy of Campsites.
Unless authorized by a park representative, individual

campsites shall not be occupied by more than two vehicles and
eight persons.

R651-606-4.  Payment Required before Occupancy of
Campsite.

No person shall occupy camping facilities prior to payment
of required fees.

R651-606-5.  Time-Limit in Campsite may not be Exceeded.
No person shall exceed the limitation on the length of time

persons may camp within a park area as approved in the park
system fee schedule 79-4-203 unless

(a)  the person is occupying a designated long-term
campsite, and

(b)  a long-term camping agreement has been signed by the
occupant and the park manager.

R651-606-6.  Use of Showers.
Showers may only be used by campers with camping or

shower authorization permits and only in accordance with
posted restrictions.

R651-606-7.  Camping only in Designated Areas.
All persons shall park or camp only in areas designated for

those purposes.

R651-606-8.  Time by which Campsites shall be Vacated.
All persons shall vacate the campsite by 2:00 p.m. of the

last day of the camp permit.

R651-606-9.  Clean-up of Campsite Required.
All persons shall remove all personal property, debris and

litter prior to departing the site.

R651-606-10.  Quiet Hours.
No person shall operate or allow the operation of a

generator, audio device; make or allow the making of
unreasonable noises from 10:00 p.m. to 7:00 a.m., except in the
following area(s):  Coral Pink Sand Dunes State Park, which
shall be from 10:00 p.m. to 9:00 a.m.
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R651.  Natural Resources, Parks and Recreation.
R651-607.  Disorderly Conduct.
R651-607-1.  Applicability of the Utah Criminal Code.

Offenses against persons and property shall be handled
through the Utah Criminal Code.

R651-607-2.  Restricted Activities.
No person shall participate in a posted restricted activity.
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R651.  Natural Resources, Parks and Recreation.
R651-608.  Events of Special Uses.
R651-608-1.  Permit Requirements.

A special assembly, exhibit, public speech, public
demonstration, or special activity or use (in this Rule
collectively called "event") shall be by special use permit
("permit").

(1)  REQUESTS.  The person or group desiring to conduct
an event shall request a permit from the local park manager,
region or the Division's main office at least 30 business days
before the proposed event.  Late requests may be accepted
subject to the terms of subsection (4) below.

(2)  REQUIREMENTS.  The Division director or his
designee shall have the discretion to grant or deny the request
for permit.  A permit may be granted only on the following
requirements:  (a)  No event may substantially interrupt the safe
and orderly operation of the park or facility; (b) No event may
unduly interfere with proper fire, police, ambulance or other
life-safety protection or service to areas where the activity will
take place or areas contiguous thereto; (c) No event may be
reasonably likely to cause injury to persons or property; (d) No
event may involve pornographic or obscene materials or
performances, or materials harmful to minors, as those terms are
used in the Utah criminal code or in applicable local ordinances;
and (f) liability insurance will be required, co-insuring the
Division.

(3)  CONFLICTING REQUESTS.
(a)  Considerations.  When two or more persons, groups or

organizations request to use a park or facility for events that
conflict as to time, place, or purpose, the Division director or his
designee shall evaluate:  (i) the size, nature and purpose of each
event; (ii) each event's historical or traditional use of the park or
facility; (iii) the date and time each conflicting request was
received by the Division: (iv) whether an event would require
Division support services; (v) possible alternative places or
times for the conflicting events; and (vi) other factors that would
resolve the conflicts, protect the public safety, health, and
welfare, or assist the Division in regulating the time, place, and
manner of the events.

(b)  Disposition.  After obtaining the relevant information
and weighing the relevant considerations stated in the
immediately preceding paragraph, the Division director or his
designee shall resolve the conflict (i) by the parties' agreement
to modify the requests to avoid conflicts and accommodate the
public interest; or (ii) if no voluntary agreement is reached, by
ordering the time, place, and manner for each requested event;
or (iii) by exercising his discretion to deny one or more or all of
the requests.

(4)  LATE REQUESTS.  When a request for permit is not
timely made under subsection (1), the request shall state the
grounds for its untimeliness.  If the Division director or his
designee determines that the untimeliness should be excused
because of exigency, unexpected circumstances, or other
reasons, the request shall be processed.

(5)  APPEALS.  There shall be no right to administrative
appeal of the decision granting or denying a request for permit.

R651-608-2.  Events Prohibited without Permit.
Any person, defined as "an individual, partnership,

corporation, association, governmental entity or public or
private organization of any character other than an agency", or
agency shall not engage, conduct, or participate in a commercial
activity or scheduled event on state park property without a
Special Use Permit, Cooperative Agreement or Concession
Contract.
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R651.  Natural Resources, Parks and Recreation.
R651-609.  Explosives and Fireworks.
R651-609-1.  Use or Possession in Parks Prohibited without
Permit.

The use or possession of explosives, fireworks, or
firecrackers, except by permit, is prohibited within the park
system.

KEY:  parks
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R651.  Natural Resources, Parks and Recreation.
R651-610.  Expulsion.
R651-610-1.  Violation of Rules.

Any person or persons who are in violation of any rules
promulgated under Section 79-4-304 may be expelled from the
park area by a ranger or other law enforcement officer, and
prohibited from returning for 48 hours.

KEY:  parks, fees
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R651.  Natural Resources, Parks and Recreation.
R651-613.  Fires.
R651-613-1.  Restrictions on Lighting and Maintaining
Fires.

The lighting or maintaining of a fire is prohibited except:
(1)  In designated camping and picnicking areas when the

fire is confined in a fireplace or grill provided for that purpose,
(2)  in other locations by permit, and
(3)  in stoves or lanterns using gasoline, propane, or similar

fuels.

R651-613-2.  Fires must be Extinguished when not in Use.
All fires shall be completely extinguished when not in use.

Leaving a fire unattended is prohibited.

R651-613-3.  Throwing or Dropping of Burning Material.
Throwing or dropping of a lighted cigarette or other

burning material is prohibited.

R651-613-4.  Posted Restrictions Prohibiting Smoking or
Fires.

Smoking or lighting fires is prohibited in the park area
when such restriction is posted.

KEY:  parks
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R651.  Natural Resources, Parks and Recreation.
R651-614.  Fishing, Hunting and Trapping.
R651-614-1.  Applicability of the Utah Fish and Game Code.

Fishing, hunting and trapping shall be in accordance with
the Utah Fish and Game Code, with the following provisions.

R651-614-2.  Fishing near Public Areas.
Fishing from or within 100 feet of any public float

designed for water sports, developed beaches, public loading
docks, or boat ramps is prohibited.

R651-614-3.  Ice Fishing.
Ice fishing is prohibited in areas posted closed by the park

manager.

R651-614-4.  Hunting Wildlife.
Hunting of any wildlife is prohibited within the boundaries

of all park areas except those designated open as follows:
(1)(a)  Antelope Island State Park - By special permit only
(b)  Antelope Island permits to hunt bison shall be

available, distributed and utilized consistent with the following
statutes and rules of the Division of Wildlife Resources to the
same extent as if the bison were considered wildlife:  (1) Utah
Code Sections 23-13-2; 23-19-1, 23-19-5; 23-19-6, 23-19-
9(11), 23-19-11 and 23-20-27; (2) Utah Administrative Code
Sections R657-5-4, R657-5-8 through 12, R657-5-14 and 15,
R657-5-24 and 25, R657-5-27 and 28, R657-5-34, R657-5-37,
R657-5-53, R657-5-62, and Rules R657-12, R657-23, R657-32,
R657-42, and R657-50.

(c)  Subsection R651-614-4(1)(b) shall be applied
retroactively only to the incorporation of Utah Administrative
Code Sections R657-5-24, R657-5-25, R657-5-27, R657-5-34,
and R657-5-37.

(2)  Coral Pink Sand Dunes State Park - small game
(3)  Deer Creek State Park - small game and waterfowl
(4)  East Canyon State Park - small game
(5)  Gunlock State Park - small game
(6)  Huntington State Park - waterfowl
(7)  Hyrum State Park - small game
(8)  Jordanelle State Park - big and small game and

waterfowl
(9)  Minersville - waterfowl
(10)  Quail Creek State Park - waterfowl
(11)  Rockport State Park - waterfowl
(12)  Scofield State Park - waterfowl
(13)  Starvation State Park - big and small game
(14)  Steinaker State Park - waterfowl, falconry between

October 15 and April 14 annually.
(15)  Pioneer Trail, Mormon Flat Unit - big and small game
(16)  Wasatch Mountain State Park - big and small game
(17)  Yuba State Park - small game

R651-614-5.  Hunting with Firearms.
Hunting with rifles and handguns on park areas designated

open is prohibited within one mile of all park area facilities,
including, but not limited to buildings, camp/picnic sites,
overlooks, golf courses, boat ramps and developed beaches.
Shotguns and archery equipment are prohibited within one-
quarter mile of above stated areas.

R651-614-6.  Trapping.
All trapping on park areas is prohibited except when

authorized and permitted by the park manager.
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R651.  Natural Resources, Parks and Recreation.
R651-615.  Motor Vehicle Use.
R651-615-1.  Traffic Rules and Regulations.

The use and operation of motor vehicles in general shall be
in accordance with the Utah Traffic requirements as found in
Title 41, Chapter 6 Utah Code.

R651-615-2.  Blocking and Restricting Normal Use.
Blocking, restricting or otherwise interfering with the

normal use of any park facility with a vehicle or towed device is
prohibited.

R651-615-3.  Roadway and Parking Areas.
Operating or parking a motor vehicle or trailer except on

roadways and parking areas developed for that use is prohibited.

R651-615-4.  Entering and Leaving Park Site.
Operating a motor vehicle in a developed park area for any

purpose other than entering or leaving the site is prohibited.

R651-615-5.  Off Road Use.
The operation of vehicles off road is prohibited within the

boundaries of all park areas except those with designated off-
highway vehicle riding areas.

R651-615-6.  Off-Highway Vehicles.
Operation of off-highway vehicles is prohibited on all park

area roads unless authorized in accordance with the provisions
of the Utah Off-Highway Vehicle Act.

R651-615-7.  Motorized Transportation Devices.
Motorized Transportation Devices (MTD) that are powered

by electric motors may be used for transportation to and from
facilities and structures within the state parks.
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R651.  Natural Resources, Parks and Recreation.
R651-616.  Organized Sports.
R651-616-1.  Organized Sports only in Designated Locations.

Organizing or participating in ball games, horseshoes, or
other similar activities in picnic or campground areas is
prohibited except in designated locations.
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R651.  Natural Resources, Parks and Recreation.
R651-617.  Permit Violation.
R651-617-1.  Revocation or Suspension of Permit.

A permit may be revoked or suspended for a time, from a
minimum of seven (7) days to a maximum of the duration of the
permit by the division director or individual designated by the
division director if one or more of the following actions are
found to have occurred, based on their severity:  (1) false or
fictitious statements or qualifications were provided to obtain
the permit; (2) the terms or conditions of the permit were
violated; or (3) the permit holder allowed the permit to be used
by an unauthorized person; or (4) the permit is found to be
intentionally altered or changed.  In addition, a fine of $500 may
be assessed.

KEY:  parks
August 21, 2008 79-4-501
Notice of Continuation June 27, 2013



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 267

R651.  Natural Resources, Parks and Recreation.
R651-618.  Picnicking.
R651-618-1.  Restrictions on Picnicking.

Picnicking is permitted except:
(1)  Inside visitor centers, museums, and other park

buildings not designated for such use.
(2)  Where prohibited and posted.
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R651.  Natural Resources, Parks and Recreation.
R651-619.  Possession of Alcoholic Beverages or Controlled
Substances.
R651-619-1.  Possession of Alcohol and Controlled
Substances.

Offenses for the possession or use of any alcoholic
beverage or controlled substance, shall be handled through Utah
Code, Titles 32A, 41, 58, 73 and 76.

R651-619-2.  Alcohol in Buildings.
There shall be no possession and/or consumption of any

alcoholic beverage in the state park system visitor centers,
museums and administrative offices, unless permission is
expressly given, in writing, by the division director, or designee.
Organizations dispensing such beverages are required to carry
one million dollars ($1,000,000) in insurance coverage.
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R651.  Natural Resources, Parks and Recreation.
R651-620.  Protection of Resources Park System Property.
R651-620-1.  Applicability of Criminal Code.

Offenses against capital improvements, natural and cultural
resources will normally be handled through the Utah Criminal
Code.

R651-620-2.  Trespass.
(1)  A person may be found guilty of a class B

misdemeanor, as stated in Utah Code Annotated, Section 79-4-
502 if that person engages in activities within a park area
without specific written authorization by the division. These
activities include:(a) construction, or causing to construct, any
structure, including buildings, fences water control devices,
roads, utility lines or towers, or any other
improvements;(b)removal, extraction, use, consumption,
possession or destruction of any natural or cultural
resource;(c)grazing of livestock, except as provided in Utah
Code Annotated, Section 72-3-112. A cause of action for the
trespass of livestock may be initiated in accordance with 78B-2-
305; (d)use or occupation of park area property for more than 30
days after the cancellation or expiration of permit, lease, or
concession agreement; or(e)any use or occupation in violation
of division rules.

(2)  The provisions of this section do not apply to division
employees in the performance of their duties.

(3)  Violations described in section (1) are subject to
penalties as provided in Utah Code Annotated, Section 76-3-204
and Section 76-3-301.

R651-620-3.  Tossing, Throwing, or Rolling of Rocks and
other Materials.

The tossing, throwing, or rolling of rocks or other materials
into valleys or canyons or down hills and mountains is
prohibited.

R651-620-4.  Firewood.
Collecting or cutting of firewood is prohibited without a

permit.

R651-620-5.  Glass Containers.
Use or possession of glass containers is prohibited in

posted areas.

R651-620-6.  Metal Detecting.
Metal detecting is prohibited without a permit.
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R651.  Natural Resources, Parks and Recreation.
R651-621.  Reports of Injury or Damage.
R651-621-1.  Reporting of Incidents to Park Representative.

All incidents resulting in personal injury or damage to
property, public or private, must be reported as soon as possible
to a park representative.
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R651.  Natural Resources, Parks and Recreation.
R651-630.  Unsupervised Children.
R651-630-1.  Children under 16 must be Supervised.

Allowing children under 16 years of age to be unsupervised
within the park system is prohibited.
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-7.  Public Petitions for Declaratory Orders.
R652-7-100.  Authority.

This rule implements Section 63G-4-503 which authorizes
the Division of Forestry, Fire and State Lands to provide the
procedures for submission, review, and disposition of petitions
for agency declaratory orders on the applicability of statutes,
rules, and orders governing or issued by the agency.

R652-7-200.  Definitions.
Terms used in this rule are defined in Section 63G-3-102,

with the exception of:
1.  agency:  Division of Forestry, Fire and State Lands.
2.  director:  director of the Division of Forestry, Fire and

State Lands.
3.  applicability determination: a determination whether a

statute, rule, or order within the primary jurisdiction of the
agency should be applied to specified circumstances and how it
applies if applicable;

4.  declaratory order: an administrative order arising from
an applicability determination that establishes rights, status, and
other legal relations under a statute, rule, or order; and

5.  statute, rule, or order within the primary jurisdiction of
the agency:

(a)  a statute, the implementation of which is expressly or
by clear implication assigned to the agency by legislative action
or executive order; or

(b)  a rule or order enacted or issued pursuant to express or
clearly implied responsibility to implement a statute.

R652-7-300.  Petition and Intervention Procedure.
1.  Any person or agency may petition for a declaratory

order.  A petition will be denied summarily if the petitioner
seeks an order concerning issues addressed in an agency
adjudicative proceeding completed during the 12-month period
preceding the petition date for which the petitioner had notice.
A person may seek information on agency policies or positions
without a formal request for a declaratory order.  Information
requests are handled expeditiously and without the procedural
formality of the declaratory order process.

2.  The petition shall be addressed and delivered to the
director.  Any person may petition for intervention within 30
days of the filing of a petition for a declaratory order or at least
30 days prior to a specified time established by agreement
between the petitioner for a declaratory order and the agency,
whichever is later.

R652-7-400.  Petition Form.
1.  The petition must:
(a)  be clearly designated as a request for an agency

declaratory order;
(b)  identify the statute, rule, or order to be reviewed or

applied;
(c)  state specifically the factual issue, situation, or

circumstance in which applicability is sought;
(d)  describe the reason or need for the applicability review,

including the specific relationship of the requested declaratory
order to the legal rights, interests, and objectives of the
petitioner;

(e)  include an address and telephone number where the
petitioner can be reached during regular work days;

(f)  identify the names, addresses, and phone numbers of
other persons or parties the petitioner believes or knows will be
directly affected by the issuance of a declaratory order; and

(g)  be signed by the petitioner or his authorized
representative.

2.  Any letter that expressly states the intent to request an
agency declaratory order and substantially complies with the
information required in this subsection shall be treated as

fulfilling the requirements of this subsection even though a
technical deficiency may exist in the letter.

R652-7-500.  Petition Review and Disposition.
1.  Upon receipt of a petition, the director or his designee

shall review the petition for compliance with R652-7-400.  The
petition shall be denied if:

(a)  the specified facts, issue, situation, or circumstance is
based on disputed facts;

(b)  the petition raises policy questions which have not
been addressed by the agency; and

(c)  the petition requests a ruling on any order other than an
executed contract.

2.  Incomplete, or unclear, petitions shall be returned to the
petitioner with an explanation of the additional information
required.

3.  When a petition is complete, the director shall, in
compliance with 63G-4-503(6), issue a written order:

(a)  stating the applicability or nonapplicability of the
statute, rule, or order at issue; the reasons for the applicability
or nonapplicability of the statute, rule, or order; and any
requirements imposed on the agency, the petitioner, or any other
person having intervened in or consented to the applicability
determination process.

(b)  setting an informal hearing for the petitioner and any
intervenor to examine questions not related to factual disputes;

(c)  documenting an agreement to issue a declaratory order
by a specified time; or

(d)  denying the petition for a declaratory order.
4.  Unless otherwise agreed to by the director or his

designee and the petitioner, any petition for which an order is
not issued pursuant to (2) above is deemed denied.

KEY:  administrative procedures, public petitions
1988 63G-4-503
Notice of Continuation June 19, 2013
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R652.  Natural Resources; Forestry, Fire and State Lands.
R652-110.  Off-Highway Vehicle Designations.
R652-110-100.  Authority.

This rule implements Section 41-22-10.1 which requires
off-highway vehicle use designation.

R652-110-200.  Off-Highway Vehicle Designations.
In accordance with Section 41-22-10.1 lands administered

by the Division of Forestry, Fire and State Lands may be
designated for Off-Highway Vehicle (OHV) use by designating
certain roads, trails, and areas as "open" for various classes of
OHVs.  Pending completion of coordination efforts and detailed
designations, all lands are open to over-snow vehicle use unless
the use is the basis for a lease between the state and a second
party.  Existing roads and trails unless signed closed or
previously designated closed, are open to OHV use so long as
the use is otherwise consistent with state law and not in conflict
with current leases or permits.  All lands are closed to other than
over-snow vehicles, until formally evaluated, at which time
certain lands may be designated open.

R652-110-300.  Scattered Sections and Isolated Parcel
Designations.

The division will coordinate OHV designations with
adjacent state and federal land management agencies to reduce
confusion over ownership boundaries and complications with
enforcement.  Division land use and management objectives will
be carefully considered when negotiating with other agencies.
The division will coordinate designations with counties for all
roads maintained by them and with local government to insure
compliance with zoning and ordinances, unless otherwise
justified.

R652-110-400.  Blocked Land Designations.
Common primary roads across division lands may be

designated consistent with adjacent land management agencies.
All other roads, and areas within land blocks, will be designated
in accordance with resource protection requirements, multiple
use concepts, and current and projected land use.  Coordination
with counties will be made for all roads maintained by the
counties, and with local government,to insure compliance with
zoning and ordinances, unless otherwise justified.

R652-110-500.  Method of Designating OHV Use.
Sovereign lands designated "open" for OHV use will be

identified as specified in Section 41-22-10.1 with signs or upon
maps which will be available for public distribution.  Maps will
be used to the extent possible and will be published in
cooperation with other land management agencies when
practicable.  Signs will be used only as needed in special
situations or when they can be added to boundary designation
signs as appropriate.

R652-110-600.  Director's Authority to Close Areas.
The director may designate specific areas as closed when

necessary to protect endangered species, comply with local
zoning and ordinances and for other justified reasons.  These
areas will be posted closed and amendments made to existing
OHV designation maps accordingly.

R652-110-700.  Off-Highway Vehicle Use Authorized by
Lease or Permit.

Organized OHV events and long term use, primarily OHV
connected, will be allowed only upon issuance of a temporary
Right-of-Entry or Special Use Lease in accordance with current
rules.  Use of OHVs is authorized in connection with
administration and operation of valid leases and permits as
appropriate.  OHV use is not authorized beyond that required
for administration and operation of valid leases and permits,

except as otherwise designated.

R652-110-800.  Off-Highway Vehicle Use Categories.
Categories of designation and corresponding symbols may

be utilized consistent with those already adopted by adjacent
land management agencies or as follows:

Road Designations
1.  Permitted except when signed as closed:  high clearance

4 x 4 vehicles and pickups, 2-wheel motorized vehicles, all-
terrain vehicles, bicycles, sedans, over-snow vehicles.

2.  Permitted except when signed as closed:  high clearance
4 x 4 vehicles and pickups, bicycles, sedans, over-snow
vehicles.

3.  Permitted except when signed as closed:  high clearance
4 x 4 vehicles and pickups, 2-wheel motorized vehicles, all-
terrain vehicles, bicycles, sedans.

4.  Closed to all vehicles.
Trail Designations
1.  High clearance 4 x 4 vehicles and pickups, sedans

prohibited; 2-wheel motorized vehicles, over-snow vehicles, all-
terrain vehicles, bicycles permitted.

2.  All-terrain vehicles prohibited; 2-wheel motorized
vehicles, over-snow vehicles, high clearance 4 x 4 vehicles and
pickups, bicycles, sedans permitted.

3.  2-wheel motorized vehicles prohibited; 4 x 4 high
clearance vehicles and pickups, all-terrain vehicles; over-snow
vehicles, bicycles, sedans permitted.

4.  2 wheel motorized vehicles, all-terrain vehicles,
bicycles prohibited; high clearance 4 x 4 vehicles and pickups,
over-snow vehicles, sedans permitted.

5.  Over-snow and all-terrain vehicles prohibited; 2-wheel
motorized vehicles, high clearance 4 x 4 vehicles and pickups,
bicycles, sedans permitted.

6.  Sedans prohibited; all others permitted.
7.  All vehicles prohibited.
Area Designations
1.  Closed to all vehicles year around.
2.  Ski area, entry only for ski area administration.
3.  All vehicles restricted to designated routes.  Area open

to over-snow vehicles.
4.  All vehicles restricted to designated routes.  Over-snow

vehicles prohibited.
5.  Over-snow vehicles prohibited.  All other vehicles

restricted to designated routes except when signed as closed.
Designations may be altered to suit special circumstances.

KEY:  land use, leases, permits, roads
1988 41-22-10.1
Notice of Continuation June 19, 2013
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R708.  Public Safety, Driver License.
R708-32.  Uninsured Motorist Identification Database.
R708-32-1.  Purpose.

The purpose of this rule is to establish procedures for
administering and enforcing the uninsured motorist
identification database program in accordance with Subsection
41-12a-803.

R708-32-2.  Authority.
This rule is authorized by 41-12a-803.

R708-32-3.  Definitions.
(1)  Definitions in this rule are found in Subsection 41-12a-

802.

R708-32-4.  Access.
(1)  In accordance with Section 41-12a-803, insurance

information will be provided only to authorized personnel of:
(a)  federal, state and local governmental agencies who

have access through the Utah Criminal Justice Information
System to Driver License and Motor Vehicle Division's
computer information for law enforcement purposes;

(b)  financial institutions, as defined in Section 7-1-103, for
the purpose of protecting a bona fide security interest in a motor
vehicle;

(c)  the Driver License Division for the purpose of
verifying automobile insurance coverage as authorized by the
Division Director; and

(d)  the Department of Motor Vehicle for the purpose of
verifying automobile insurance coverage.

R708-32-5.  Insurance Information.
(1)  The insurance response may be retrieved from the

uninsured motorist database or from a web service inquiry to
insurance companies, whichever provides the most current and
accurate information.

(2)  Authorized personnel seeking information from this
database will be limited to receiving responses which are
adopted and incorporated within this rule by reference and are
referred to in a document entitled, "Uninsured Motorist
Database Query Responses".

(3)  The Driver License Division, Utah Department of
Public Safety, shall make available to authorized personnel for
review and inspection at the division office, reception desk,
4501 South 2700 West, Salt Lake City, Utah 84130-0560 a copy
of the "Uninsured Motorist Database Query Responses"
document. Copies may be obtained in person or by written
request to the Driver License Division Financial Responsibility
Section at P.O. Box 144501, Salt Lake City, Utah 84114-4501.

KEY:  uninsured motorist database
June 30, 2013 41-12a-803
Notice of Continuation:  March 25, 2010 31A-22-315.5
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R708.  Public Safety, Driver License.
R708-49.  Temporary Identification Card.
R708-49-1.  Purpose.

The purpose of the rule is to set forth the provisions for the
issuance of a temporary regular identification card.

R708-49-2.  Authority.
This rule is authorized by Subsection 53-3-104(1)(b).

R708-49-3.  Definitions.
(1)  "Temporary Regular Identification card" means a

temporary identification card issued by the Driver License
Division to a qualified U.S. Citizen, Legal Permanent Resident
Alien or U. S. National who has not provided all the required
documents to obtain a completed identification card.

R708-49-4.  Provisions.
(1)  An applicant for an identification card as defined in

Section 53-3-102(17) who is unable to provide all required
documentary evidence under Subsection 53-3-804(2)(a), 53-3-
804(2)(b), 53-3-804(2)(c), 53-3-804(2)(d) and 53-3-804(2)(i) at
the time of application may be issued a temporary identification
card if the applicant:

(a)  pays the required application fee;
(b)  is a U.S. Citizen, Legal Permanent Resident Alien or

U.S. National; and
(c)  has on file with the division a previous license or

identification record that includes a digitized photo.
(2)  The temporary identification card shall be a paper

document and shall contain security features as determined by
the division.

(3)  The temporary identification card shall bear the
applicant's digitized photo image and signature.

(4)  The temporary identification card shall expire six
months from the date of issue.

KEY:  temporary identification card
June 30, 2013 53-3-805
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R728.  Public Safety, Peace Officer Standards and Training.
R728-501.  Career Development Courses.
R728-501-1.  Authority.

This rule is authorized by Section 53-6-105.

R728-501-2.  Basic Training.
The first step on the career development ladder is the

successful completion of a POST approved basic training
course.  The required course may be the Utah Peace Officer
Standards and Training Basic course or an equivalent course
completed in another state.  If the course was completed in
another state, the officer will be required to successfully
complete the POST waiver process and receive Utah peace
officer certification.

R728-501-3.  Advanced Officer.
A.  The advanced officer certificate is the second step in the

POST career development program.  In order to obtain an
advanced officer certificate, an application must be submitted to
POST showing accomplishment of the following requirements:

1.  The candidate must be employed as full-time peace
officer with a minimum of three continuous years of peace
officer experience.

2.  All candidates must have attained a minimum firearms
qualification score of 80 percent on a POST accepted firearms
course during the preceding year.

3.  Each candidate must show evidence of having a current
intoxilyzer certificate and a radar operators certificate.

4.  The candidate may waive requirement three by showing
evidence of completion of at least forty-hours of specialized
training directly related to his present assignment.

5.  The candidate must show evidence of having a current
CPR card.

6.  The candidate must be nominated for advance officer
status by a letter from the candidates chief/sheriff.

B.  Each candidate, upon approval of his application, will
be invited to attend a thirty hour advance officer course.  These
courses will be conducted periodically at POST and at various
regional locations.

C.  Each candidate must pass a written examination on the
subjects covered in the advanced officer course.  Successful
candidates will be awarded a POST advanced officer certificate
and advanced officer insignia.

D.  To receive advanced officer certification, the officer is
required to achieve a score of 50 percent on each of the POST
physical tests:  Vertical jump, sit-ups, push-ups, 300 meter
sprint, and 1.5 mile run.

E.  The physical assessment test will be administered by
POST staff during the advanced officer course.

F.  Officers who achieve a score of 85 percent in each of
the four fitness tests will earn the advanced officer superior
fitness award.

R728-501-4.  First-Line Supervisor.
A.  The first-line supervisor course in intended to fill the

supervisory training needs of sergeants and other law
enforcement personnel.  The goal of the program is to offer a
course that is job related, consistent with current supervisory
needs, and one that will develop self confidence, and a positive
attitude toward supervision.

B.  The advanced officer course is not a prerequisite for
this course.

C.  Officers can register for this course by submitting a
POST course request signed by their chief administrative officer
or training officer.

R728-501-5.  Mid-Management Certificate.
A.  The mid-management development program is intended

to fulfill the management training needs of lieutenants, captains

and department heads.  A law enforcement administrator can
earn the mid-management certificate by successfully completing
three prescribed courses offered by POST.  The three courses
are:

1.  First-Line Supervisor
2.  Instructor Development
3.  Employee Discipline and Administrative procedure

course
In addition to the three courses offered by POST the

candidate is required to attend two management level courses,
which are approved by their chief administrating officer.

B.  A mid-management certificate will be awarded when a
candidate can document that he has successfully completed the
five prescribed courses.

R728-501-6.  Executive Development Institute.
The Executive Development Institute is intended for

department heads and their executive staff positions.  EDI is co-
sponsored by the Utah Chiefs of Police Association, the Utah
Sheriff's Association, and POST.  The EDI training format is a
two-day seminar addressing issues germane to Utah law
enforcement management.  The Executive Development
Institute is conducted two times each year.

KEY:  law enforcement officers, career development courses,
in-service training
December 1, 2007 53-6-105
Notice of Continuation June 28, 2013
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R746.  Public Service Commission, Administration.
R746-110.  Uncontested Matters to be Adjudicated
Informally.
R746-110-1.  Requests.

When a request for agency action is filed with the
Commission and the party filing the request anticipates and
represents in the request that the matter will be unopposed and
uncontested, or when the Commission determines that the matter
can reasonably be expected to be unopposed and uncontested
the request may be adjudicated informally in accord with
Section 63G-4-203 and the following:

R746-110-2.  Procedure.
The applicant shall file in support of the request sworn

statements and documents as may be necessary to establish the
pertinent facts of the matter.  Thereupon, the Commission may,
without hearing, enter its Report and Order in tentative form not
to be effective for a minimum of 20 days after its issuance.
Provided, however, that in cases where the applicant shall
establish good cause, the Commission may waive the 20-day
tentative period and issue a final order.  Section 63G-4-301
provides for review of final agency orders.  The order shall
provide that any person may file a protest prior to its effective
date and that if the Commission finds the protest to be
meritorious, the effective date shall be suspended pending
further proceedings.  The order shall be served by the applicant
upon all persons deemed by the Commission to have an interest
or potential interest in the subject matter, and the Commission
may require public notice in the form designated by the
Commission.

Absent meritorious protest, the order shall automatically
become effective without further action.

R746-110-3.  Rate Increases.
In cases where a public utility seeks an increase in rates,

fees, or charges, informal summary procedure may be invoked
if the applicant files in addition to supporting documentation a
sworn statement from each person impacted by the increase that
such person has no objection to the increase.  This provision
does not apply to energy-cost pass-through cases, which are
provided for in Section 54-7-12(3)(d), nor does it apply to cases
brought under Section 54-7-12(6).

KEY:  public utilities, rules and procedures
1988 54-4-1
Notice of Continuation June 24, 2013 63G-4-203
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R746.  Public Service Commission, Administration.
R746-210.  Utility Service Rules Applicable Only to Electric
Utilities.
R746-210-1.  Public Utility Regulatory Policy Act (PURPA)
Standards for Master-Metered Multiple Tenancy Dwellings.

A.  The Public Utility Regulatory Policy Act (PURPA)
standards for Master Metered Multiple Tenancy Dwellings as set
forth below are hereby adopted by the Commission.

1.  Section 113 of PURPA 16 USCA states:
"To the extent determined appropriate under Section

115(d), master metering of electric service in the case of new
buildings shall be prohibited or restricted to the extent necessary
to carry out the purpose of this Title.

Section 115(d) states:
"Separate metering shall be determined appropriate for any

new building for purposes of section 113(b)(1) if --
(1)  there is more than one unit in such building,
(2)  the occupant of each such unit has electric energy used

in such unit, and
(3)  with respect to such portion of electric energy used in

such unit, the long-run benefits to the electric consumers in such
building exceed the costs of purchasing and installing separate
meters in such building.

R746-210-2.  Exemptions.
A.  Automatic Exemptions -- Separate individual metering

is not required for:
1.  Those portions of transient multiple occupancy

buildings and transient mobile home parks normally used as
temporary domiciles in such buildings as hotels, motels,
dormitories, rooming houses, hospitals, nursing homes and
those mobile home park sections designated for travel trailers;

2.  Residential unit space in multiple occupancy buildings
where all space heating, water heating, ventilation and cooling
are provided through central systems and where the electric load
within each unit that is controlled by the tenant is projected to
be 250 kWh or less per month and where the utility has been
provided reasonable substantiation of the load projection;

3.  Common building areas such as hallways, elevators,
reception and/or washroom, security lighting areas.

4.  Commercial unit space which is:
a.  Subject to alternation with change in tenants as

evidenced by temporary as distinguished from permanent type
of load bearing wall and floor construction separating the
commercial unit spaces, and

b.  Non-energy intensive as evidenced by connected loads
other than space heating, water heating, and air-conditioning of
five watts or less per square foot of occupied space.

R746-210-3.  Exemptions Requiring a Cost-Effectiveness
Test.

Cases not covered under "automatic exemptions" will be
granted an exemption if the benefit-to-cost ratio is less than one
(1) with respect to separate metering using the cost effectiveness
test guidelines described below.  The burden of proof rests with
the person requesting exemption and the evidence required to
sustain that burden must demonstrate that the long-run benefits
of individual metering to the electric consumer are less than the
costs of purchasing and installing separate meters.  Written
requests to the utility for an exemption will be given
consideration based upon the following criteria and conditions:

A.  "New buildings" shall be defined as those structures or
mobile home parks for which a building permit is obtained on
or after August 1, 1984, or, if no permit is required, for which
construction is commenced on or after August 1, 1984.
Construction is defined to begin when footings are poured.

B.  The benefits shall be quantified in dollars of savings
and shall reflect the difference in electricity use which results
when separate metering is utilized rather than master-metering.

The lump sum savings shall reflect a present worth analysis
using as a discount rate the percentage interest rate of long-term
debt such as the utility's latest long-term bond issue, or a
mortgage rate, and a period equal to the estimated life of the
building.  Such analysis, including its preparation and expense,
shall be the sole responsibility of the customer.

C.  The customer's determination of benefit shall be based
on electric service supplied by the utility at electric service rates
and regulations approved by the Commission, including but not
limited to, regulations that prohibit resale of electric service to
any other person or entity unless taking service under rate
schedules that specifically provide for reselling.

D.  The cost shall be quantified in dollars and shall reflect
the current difference in installed cost between master and
individual metering.  The lump sum differential cost reflecting
the purchase and installation of separate meters versus a single
meter shall be prepared by the utility.  The preparation of the
differential costs of meter bases and building wiring shall be the
sole responsibility of the customer; and

E.  The benefit-to-cost ratio shall equal the present worth
of benefits described in paragraph (b) divided by the current
(present worth) costs described in paragraph (d).

R746-210-4.  Exemption by Appeal.
In the event the customer disagrees with the utility's

determination of the exemption, such dispute shall be resolved
by the Commission.  The Commission, upon its own motion or
upon the petition of any person, may initiate formal or
investigative proceedings upon any matter arising out of an
informal complaint.  Further, a formal investigation requires not
only the benefit-to-cost determination, but also a showing by the
customer that a granted exemption status will be consistent with
the stated purposes of Title I of PURPA; i.e., conservation,
efficiency, and equity.  It is appropriate that equity, conservation
and efficiency not be negatively impacted as required under the
promulgated PURPA regulations.

R746-210-5.  Submetering as an Alternative to Individual
Metering.

There are no circumstances, other than exemptions, where
submetering is an acceptable alternative to individual metering
under the constraints of PURPA.  Submetering, while giving
consumers control over their energy consumption, still retains
a primary objection to master metering; namely, that since
customers of a master metered utility customer are not
customers of a regulated public utility, the Commission is
without authority to provide redress where appropriate, such as
in cases of service or billing problems.

KEY:  electric utility industries, rules, procedure
June 20, 2002 54-4-1
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R746.  Public Service Commission, Administration.
R746-240.  Telecommunication Service Rules.
R746-240-1.  General Provisions.

A.  Authorization--The Utah Public Utility Code Sections
54-1-1, 54-4-4, 54-4-7, 54-4-8, and 54-4-14.

B.  Title--These rules shall be known and may be cited as
the Utah Service Rules for Telecommunication Corporations.

C.  Purpose--The purpose of these rules is to establish and
enforce uniform telecommunications service practices and
procedures governing eligibility, deposits, account billing,
termination and deferred payment agreements.

D.  Objective--The objective of these rules is to assure the
adequate provision of residential and business
telecommunications service, to restrict unreasonable termination
of or refusal to provide residential and business
telecommunications service, to provide functional alternatives
to termination or refusal to provide residential or business
telecommunications service, and to establish and enforce fair
and equitable procedures governing eligibility, deposits, account
billing, termination and deferred payment agreements.

E.  Nondiscrimination--Telecommunications service shall
be provided to qualified persons without regard to employment,
occupation, race, handicap, creed, sex, national origin, marital
status, or number of dependents.

F.  Requirement of Good Faith--Every agreement or
obligation within these rules imposes an obligation of good
faith, honest, and fair dealings in its performance and
enforcement.

G.  Application of Rules--These telecommunications
service rules shall apply to each telecommunications corporation
operating within Utah under the jurisdiction of the Public
Service Commission.

1. A telecommunications corporation may petition the
Commission for an exemption from specified portions of these
rules in accordance with R746-100-15, Deviation from Rules.

2.  The adoption of these rules by the Commission shall in
no way preclude it from altering or amending a specific rule
pursuant to applicable statutory procedures.

H.  Customer's Statement of Rights and Responsibilities--
When telecommunications service is extended to an account
holder, and annually thereafter, a local exchange carrier shall
provide a copy of the "Customer's Statement of Rights and
Responsibilities" as approved by the Public Service
Commission.  This statement shall be a single page document.
It shall be prominently displayed in each customer service
center.

R746-240-2.  General Definitions.
A.  "Account Holder"--A person, corporation, partnership,

or other entity which has agreed with a telecommunications
corporation to pay for receipt of telecommunications services
and to which the utility provides the telecommunications
services.

B.  "Applicant"--A person, corporation, partnership, or
other entity that applies to a telecommunications corporation for
local access line services.

C.  "Local Exchange Carrier/LEC"--A telecommunications
corporation that provides the local access line services within
the geographic territory authorized by the Commission.

D.  "Deferred Payment Agreement"--An agreement to
receive or to continue to receive telecommunications service
pursuant to Section R746-240-5, Deferred Payment Agreement,
and to pay an outstanding debt or delinquent account owed to a
telecommunications corporation.

R746-240-3.  Deposits and Eligibility for Service.
A.  Deposits and Guarantees--
1.  Telecommunications corporations not subject to pricing

flexibility pursuant to 54-8b-2.3 shall have Commission

approved tariffs on file relating to their security deposits and
third party guarantor polices and procedures.
Telecommunications corporations subject to pricing flexibility
shall include any terms and conditions relating to their security
deposits and third party guarantor policies and procedures in
their price lists.

2.  Simple interest shall accrue on a deposit and shall be
paid at the time the deposit is either refunded or applied to the
customer's final bill for service.  The interest rate used by a
telecommunications corporation shall be set by the Commission.

B.  Eligibility for Service--
1.  Telecommunications service is to be conditioned upon

payment of deposits, when required, and of the outstanding
debts for past telecommunications service which are owed by
the applicant to that telecommunications corporation, subject to
Section R746-240-7 Review and Resolution of Disputes, and
Section R746-240-8, Formal Agency Proceedings Based Upon
Complaint Review.  That service may be denied when unsafe
conditions exist, when the applicant has given false information
in applying for telecommunications service, or when the
applicant has tampered with the telecommunications
corporation's lines, equipment, or other properties.

2.  When an applicant is unable to pay an outstanding debt
in full, service may be provided upon execution of a deferred
payment agreement as set forth in Section R746-240-5, Deferred
Payment Agreement.

3.  An applicant is ineligible for service if at the time of
application, the applicant is cohabiting with a delinquent
account holder, previously terminated for non-payment, and the
applicant and the delinquent account holder received the
telecommunications corporation's service, whether the service
was received at the applicant's present address or another
address.

R746-240-4.  Account Billing.
A.  Billing Procedures--
1.  Bills to account holders for telecommunications

services shall be issued on a monthly basis and shall be typed or
machine printed.

B.  Periodic Billing Statement--
1.  Except in the case of telecommunications service which

is deemed to be uncollectible or with respect to which collection
or termination procedures have been instituted, a
telecommunications corporation shall mail or deliver to the
account holder, for each billing cycle at the end of which there
is an outstanding balance for current service, a statement which
the account holder may retain, setting forth each of the
following disclosures to the extent applicable:

a.  the outstanding balance in the account at the beginning
of the current billing cycle using a term such as "previous
balance";

b.  the amount of the charges debited to the account during
the current billing cycle using a term such as "current service";

c.  the amount of the payments made to the account from
the previous billing cycle using a term, such as "payments";

d.  the amount of the late payment charges debited to the
account during the current billing cycle using a term, such as
"late charge";

e.  a listing of the closing date of the current billing cycle
and the outstanding balance in the account on that date using a
term, such as "amount due";

f.  a listing of the statement, or payment, due date;
g.  a listing of the date by which payment of the new

balance must be made to avoid assessment of a late charge;
h.  a statement that a late charge, expressed in annual

percentage rate or periodic rate, may be assessed against the
account for late payment;

i.  a statement such as:  "If you have questions about this
bill, please call the company at--phone #".
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C. Late Charge--
1.  A late payment charge of a periodic rate as established

by the Commission may be assessed against an unpaid balance
pursuant to specific tariffs approved by the Commission for
telecommunications corporations not subject to pricing
flexibility pursuant to 54-8b-2.3.  Late payment charges shall
not apply if payment is made before the next bill is rendered by
the telecommunications corporation.  A late payment charge
may be assessed against an unpaid balance pursuant to terms
and conditions in price lists of telecommunications corporations
subject to pricing flexibility.

2.  No other charge, whether described as a finance charge,
service charge, discount, net or gross charge may be applied to
an account for failure to pay an outstanding bill by the statement
due date.  This subsection does not apply to reconnection
charges or return check service charges.

D.  Statement Due Date--An account holder shall have not
less than 20 days from the bill date to pay the new balance,
which date shall be the statement due date.

E.  Disputed Bill--
1.  In the event of a dispute between the account holder and

the telecommunications corporation respecting a bill, the
telecommunications corporation may require the account holder
to pay the undisputed portion of the bill to avoid discontinuance
of service for nonpayment.  The telecommunications corporation
shall make an investigation as may be appropriate to the
particular case, and report the result thereof to the account
holder.  In the event the dispute is not reconciled, the
telecommunications corporation shall advise the account holder
that he may make application to the Division of Public Utilities
for review and disposition of the matter per Section R746-240-
7, Review and Resolution of Disputes.

2.  Inaccurately billed service--When the billings for
telecommunications services have not been accurately
determined because of the telecommunications corporation's
omission or negligence, the telecommunications corporation
shall offer and enter into reasonable payment arrangements
when the amount owed by the customer exceeds $25 and when
the period over which the underbilling accumulated exceeds one
month.  When a telecommunications corporation overbills a
customer for  te lecommunications service, the
telecommunications corporation shall offer the account holder
a credit on future bills or a refund if requested by the account
holder.

3.  Interruption of service--In the event the account holder's
service is interrupted, other than by the negligence or the willful
act of the account holder, and it remains out of service for a
specified number of hours, after being reported or found by the
telecommunications corporation to be out of order, credit
adjustments shall be made to the account holder's billing.  The
specified number of hours, which can be either 24 or 48, and the
adjustment methods will be as shown in the tariffs of each
telecommunications corporation and approved by the
Commission for telecommunications corporations that are not
subject to pricing flexibility pursuant to 54-8b-2.3 or in the price
lists of each telecommunications corporation that is subject to
pricing flexibility.

R746-240-5.  Deferred Payment Agreement.
A.  Delinquent Account--
1.  An account holder who is unable to pay a delinquent

account balance on demand may be able to receive
telecommunications services under a deferred payment
agreement, if such an agreement is offered by the LEC.

2.  When a telecommunications corporation offers a form
of a deferred payment agreement, the account holder can prevent
disconnection, or be reconnected, by negotiating and executing
a deferred payment agreement and paying the first installment at
the telecommunications corporation's business office.  Within

two working days after the account holder makes the first
installment payment, telecommunications service will be
reconnected.

3.  After negotiating a deferred payment agreement, the
account holder shall pay the current bills for service plus the
monthly installment necessary to liquidate the delinquent bill.

4.  A deferred payment agreement may include a late
payment charge as authorized for the telecommunications
corporation by the Commission.

B.  Breach--If an account holder breaches a condition or
term of a deferred payment agreement, the telecommunications
corporation may treat that breach as a delinquent account and
shall have the right to terminate service without further notice.

R746-240-6.  Termination.
A.  Delinquent Account--
1.  A service bill which has remained unpaid beyond the

statement due date is a delinquent account.  A
telecommunications corporation shall not consider an account
holder's bill past due unless it remains unpaid for a period of 20
calendar days after the billing date printed on the bill.

2.  When an account is delinquent, the telecommunications
corporation, before termination, shall issue a written late notice
to inform the account holder of the delinquent status. A late
notice or reminder notice must include the following
information:

a.  a statement that the account is a delinquent account and
should be paid promptly;

b.  a statement that the account holder should communicate
with the telecommunications corporation's collection
department, by calling the company, if the account holder has
questions concerning the account;

c.  a statement of the delinquent account balance, using a
term such as "delinquent account balance."

3.  When the account holder responds to a late notice or
reminder notice, the telecommunications corporation's
collections personnel shall investigate any disputed issue and
shall attempt to resolve that issue by negotiation.  If the dispute
is not resolved, the telecommunications corporation's collection
personnel shall inform the account holder that he may make
application to the Division of Public Utilities for a review and
disposition pursuant to Section R746-240-7, Review and
Resolution of Disputes.  During this investigation and
negotiation and a subsequent review by the Division of Public
Utilities no other action shall be taken to terminate the local
access service if the account holder pays the undisputed portion
of the account, subject to the telecommunications corporation's
right to terminate service pursuant to R746-240-6(D),
Termination Without Notice.

B.  Reasons for Termination--
1.  Service may be terminated by a telecommunications

corporation for the following reasons:
a.  nonpayment of billed and delinquent charges, deposits,

deferred payments owed to the telecommunications corporation;
b.  abusive use of the telephone services in a manner that

interferes with the service of another person;
c.  intentionally using the service in a manner that causes

wrongful billing charges to another person;
d.  intentionally using the service to transmit messages or

to locate a person to give or obtain information, without
payment of appropriate message charges;

e.  using the service with fraudulent intent by
impersonating someone else;

f.  using the service for unlawful purposes;
g.  tampering with or destroying company lines, equipment

or other properties;
h.  subterfuge or deliberately furnishing false information

when applying for and obtaining telephone services;
i.  abandonment of the service.
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2.  The following shall be insufficient grounds for
termination of service:

a.  a delinquent account, accrued prior to the
commencement of a divorce or separate maintenance action in
the courts, in the name of a former spouse;

b.  cohabitation of a current account holder with one who
is a delinquent account holder who was previously terminated
for non-payment, unless the current and delinquent account
holders also cohabited during the time the delinquent account
holder received the telecommunications corporation's service,
whether such service was received at the current account
holder's present address or another address;

c.  when the delinquent account balance is $15.00, or less,
except when a delinquent balance has accrued for more than 3
months.

d.  delinquency in payment for service by a previous
occupant at the premises to be served other than a member of
the same family or household;

e.  failure to pay any amount in a bona fide dispute before
the Division or Commission.

C.  Medical Emergency/Medical Facilities--
1.  A local exchange carrier shall postpone discontinuance

of service of a residential customer for 30 days from the date of
a certificate of a licensed physician which states that
discontinuance of service will aggravate an existing medical
emergency or create a medical emergency for the customer, a
member of his family, or other permanent resident on the
premises where service is rendered.  This postponement shall be
limited to a single 30-day period or a lesser period as may be
agreed upon by the telecommunications corporation and the
account holder.  A person whose health is threatened or illness
aggravated may petition the Commission for an extension of
time.

2.  The notice or certificate of medical emergency must be
in writing and show clearly the name of the person whose illness
would be exacerbated by discontinuance of service, the nature
of the medical emergency, the specific manner in which the
discontinuance of service will aggravate or create a medical
emergency, and the name, title, and signature of the physician
certifying the medical emergency.

3.  In instances when discontinuance of service is delayed
for medical reasons, the telecommunications corporation may
restrict the ability of the account holder to place toll calls.  The
account holder shall pay the appropriate rates for toll restriction
service.

D.  Termination Without Notice--A telecommunications
corporation may terminate local access without notice when, in
its judgment, a clear emergency or serious health or safety
hazard exists, or when there is unauthorized use of or diversion
of a telecommunications corporation service or tampering with
lines, or other property owned by the telecommunications
corporation.  The telecommunications corporation shall notify
the account holder of the reason for the termination of service.

E.  Notice of Proposed Termination--The account holder
shall be notified in writing of the telecommunications
corporation's intention to discontinue service and be allowed no
less than seven days from the mailing date to respond to the
notice.  Notices of proposed discontinuance of service shall
state:

1.  the reasons for and date of scheduled discontinuance of
service;

2.  actions which the account holder may take to avoid
discontinuance of service;

3.  a statement of the customer's rights and responsibilities
under existing state law and Commission rules.

F.  Effort to Contact the Account Holder--
1.  On the business day prior to actual discontinuance of

telecommunications service, a representative of the
telecommunications corporation shall make a reasonable effort

to contact the account holder affected, either in person or by
telephone, to apprise the account holder of the proposed action
and steps to take to avoid or delay discontinuance.  This oral
notice shall include the same information required for written
notice.  Each local exchange carrier shall maintain clear, written
records of these oral notices, showing dates and names of
employees giving the notices.

2.  The telecommunications corporation shall make
reasonable efforts to personally contact a third party designated
by the residential account holder before termination occurs, if
the third party resides within its service area.  The
telecommunications corporation shall inform its account holders
of the third party notification procedure in its statement of
customer rights and responsibilities.

G.  Termination--Upon expiration of the notice of proposed
termination, the telecommunications corporation may terminate
service.

H.  Account Holder Requested Termination--An account
holder shall advise a telecommunications corporation at least
three days in advance of the day on which he wants local access
service disconnected.  The telecommunications corporation
shall disconnect the service within one working day of the
requested disconnect date.  The account holder shall not be
liable for services rendered to or at the address or location after
11:59 p.m. of the requested disconnect date.

R746-240-7.  Review and Resolution of Disputes.
A.  Informal Review--A person who is unable to resolve a

dispute with a telecommunications corporation concerning a
matter subject to Public Service Commission jurisdiction may
obtain informal review of the dispute by a designated employee
within the Division of Public Utilities.  Upon receipt of a
request for informal review, the Division employee shall, within
one business day, notify the telecommunications corporation
that an informal complaint has been filed. Absent unusual
circumstances, the telecommunications corporation shall
attempt to resolve the complaint within five business days.  In
no circumstance shall the telecommunications corporation fail
to respond to the informal complaint within five business days.
The response shall advise the complainant and the Division
employee regarding the results of the telecommunications
corporation's investigation and a proposed solution to the
dispute or provide a timetable to complete any investigation and
propose a solution.  The telecommunications corporation shall
make reasonable efforts to complete any investigation and
resolve the dispute within 30 calendar days.  A proposed
solution may be that the telecommunications corporation
requests that the informal complaint be dismissed if, in good
faith, it believes the complaint is without merit.  The
telecommunications corporation shall inform the Division
employee of the telecommunications corporation's response to
the complaint, the proposed solution and the complainant's
acceptance or rejection of the proposed solution and shall keep
the Division employee informed as to the progress made with
respect to the resolution and final disposition of the informal
complaint.  If, after 30 calendar days from the receipt of a
request for informal review, the Division employee has received
no information that the complainant has accepted a proposed
solution or otherwise completely resolved the complaint with
the telecommunications corporations, the complaint shall be
presumed to be unresolved.

B.  Mediation--If the telecommunications corporation or
the complainant determines that they cannot resolve the dispute
by themselves, either of them may request that the Division
attempt to mediate the dispute.  When a mediation request is
made, the Division employee shall inform the other party within
five business days of the mediation request.  The other party
shall either accept or reject the mediation request within ten
business days after the date of the mediation request, and so
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advise the mediation requesting party and the Division
employee.  If mediation is accepted by both parties or the
complaint continues to be unresolved 30 calendar days after
receipt, the Division employee shall further investigate and
evaluate the dispute, considering both the customer's complaint
and the telecommunications corporation's response, their past
efforts to resolve the dispute, and try to mediate a resolution
between the complainant and the telecommunications
corporation.  Mediation efforts may continue for 30 days or until
the Division employee informs the parties that the Division has
determined that mediation is not likely to result in a mutually
acceptable resolution, whichever is shorter.

C.  Division Access to Information During Informal
Review or Mediation--The telecommunications corporation and
the complainant shall provide documents, data or other
information requested by the Division, to evaluate the complaint
within five business days of the Division's request, if reasonably
possible or as expeditiously as possible if they cannot be
provided within five business days.

D.  Commission Review--If the telecommunications
corporation has proposed that the complaint be dismissed from
informal review for lack of merit and the Division concurs in the
disposition, if either party has rejected mediation or if mediation
efforts are unsuccessful and the Division has not been able to
assist the parties in reaching a mutually accepted resolution of
the informal dispute, or the dispute is otherwise unresolved
between the parties, the Division in all cases shall inform the
complainant of the right to petition the Commission for a review
of the dispute, and shall make available to the complainant a
standardized complaint form with instructions approved by the
Commission.  The Division itself may petition the Commission
for review of a dispute in any case which the Division
determines appropriate.  While a complainant is proceeding with
an informal review or mediation by the Division or a
Commission review of a dispute, no termination of
telecommunications service shall be permitted, if amounts not
disputed are paid when due, subject to the telecommunications
corporation's right to terminate service pursuant to R746-240-
6(D), Termination Without Notice.

R746-240-8.  Formal Agency Proceedings Based Upon
Complaint Review.

The Commission, upon its own motion, the petition of the
Division of Public Utilities, or any person, may initiate formal
hearings or investigative proceedings upon a matter arising out
of an informal complaint.

KEY:  procedures, telecommunications, telephones
August 8, 2005 54-4-1
Notice of Continuation June 24, 2013 54-4-7

54-7-9



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 283

R746.  Public Service Commission, Administration.
R746-340.  Service Quality for Telecommunications
Corporations.
R746-340-1.  General.

A.  Application of Rules -- These rules promulgated herein
shall apply to each telephone corporation, as defined in
Subsection 54-8b-2(16).

1.  These rules govern the furnishing of communications
services and facilities to the public by a telecommunications
corporation subject to the jurisdiction of the Commission.  The
purpose of these rules is to establish reasonable service
standards to the end that adequate and satisfactory service will
be rendered to the public.

2.  The adoption of these rules by the Commission shall in
no way preclude it from altering or amending its rules pursuant
to applicable statutory procedures, nor shall the adoption of
these rules preclude the Commission from granting temporary
exemptions to rules in exceptional cases as provided in R746-
100-15, Deviation from Rules.

B.  Definitions -- In the interpretation of these rules, the
following definitions shall apply:

1.  "Allowed Service Disruption Event" -- an event when
a telecommunications corporation is prevented from providing
adequate service due to:

a.  A customer's act;
b.  A customer's failure to act;
c.  A governmental agency's delay in granting a right-of-

way or other required permit;
d.  A disaster or an act of nature that would not have been

reasonably anticipated and prepared for by the
telecommunications corporation;

e.  A disaster of sufficient intensity to give rise to an
emergency being declared by state government;

f.  A work stoppage, which shall include a grace period of
six weeks following return to work;

g.  A cable cut outside the telecommunications
corporation's control affecting more than 20 pairs.

h.  A public calling event, busy calling or dial tone loss due
to mass calling or dial-up event;

i.  Negligent or willful misconduct by customers or third
parties including outages originating from the introduction of a
virus onto the telecommunications corporation's network or acts
or terrorism.

2.  "Central Office" -- A building that contains the
necessary telecommunications equipment and operating
arrangements for switching, connecting, and inter-connecting
the required local, interoffice, and interexchange services for the
general public.

3.  "Central Office Area" -- A geographic area served by a
central office.

4.  "CFR" means the Code of Federal Regulations, 2000
edition.

5.  "Choke Network Trunk Groups" -- A network with
special trunking and special prefixes in place to manage the use
of mass-calling-numbers.

6.  "Commission" -- Public Service Commission of Utah.
7.  "Commitment" -- A promise by a telecommunications

corporation to a customer specifying a date and time to provide
a service.

8.  "Customer" -- A person, firm, partnership, corporation,
municipality, cooperative, organization, or governmental
agency, provided with telecommunications services by a
telecommunications corporation.

9.  Customer trouble reports include:
a.  "Trouble Report" -- A customer report attributable to the

malfunction of a telecommunications corporation's facilities and
includes repeat trouble reports.

b.  "Out of Service Trouble Report" -- A report used when
a customer reports there is neither incoming nor outgoing

telecommunications capability.
c.  "Repeat Trouble Report" -- A report received on a

customer access line within 30 days of a closed trouble report.
10.  "Exchange" -- A unit established by a

telecommunications corporation for the administration of
telecommunication services in a specified geographic area.  It
may consist of one or more central office areas together with
associated outside plant facilities used in furnishing
telecommunications services in that area.

11.  "Exchange Service Area" -- The geographical territory
served by an exchange.

12.  "Held Order" -- A request for basic exchange line
service delayed beyond the initial commitment date due to a
lack of facilities which the telecommunications corporation is
responsible for providing.

13.  "Interconnection Trunk Group" -- Connects the
telecommunications corporation's central office or wire center
with another telecommunications corporation's facilities.

14.  "Local Access Line" -- A facility, totally within one
central office area, providing a telecommunications connection
between a customer's service location and the serving central
office.

15.  "Out of Service" -- When there exists neither incoming
nor outgoing telecommunication capability.

16.  "Party Line Service" -- A grade of local exchange
service which provides for more than one customer to be served
by the same local access line.

17.  "Price List" -- The terms and conditions upon which
public telecommunications services are offered that is filed by
a telecommunications corporation that is subject to pricing
flexibility pursuant to 54-8b-2.3.

18.  "Tariff" -- A portion or the entire body of rates, tolls,
rentals, charges, classifications and rules, filed by the
telecommunications corporation and approved by the
Commission.

19.  "Telecommunications Corporation" -- A "telephone
corporation" as defined in Section 54-2-1(23).

20.  "Voice Grade Service" -- Service that at a minimum,
includes:

a.  providing access to E911, which identifies the exact
location of the emergency caller;

b.  Two-way communications with a clear voice each way;
c.  Ability to place and receive calls; and
d.  Voice band between 300 HZ and 3000 HZ.
21.  "Wire Center" -- The building in which one or more

local switching systems are installed and where the outside
cable plant is connected to the central office equipment.

R746-340-2.  Records and Reports.
A.  Availability of Records -- Each telecommunications

corporation shall make its books and records open to inspection
by representatives of the Commission, the Division of Public
Utilities, or the Committee of Consumer Services (or any
successor agencies) during normal operating hours.

B.  Retention of Records -- All records required by these
rules shall be preserved for the period of time specified at 47
CFR 42, incorporated by this reference.

C.  Reports --
1.  Each telecommunications corporation shall maintain

records of its operations in sufficient detail to permit review of
its service performance.

2.  Central offices with more than 500 local access lines,
shall each report as promptly as possible to the Commission and
the local news media, including, but not limited to, radio, TV,
and newspaper, when applicable, failure or damage to the
equipment or facilities which disrupts the local or toll service of
25 percent or more of the local access lines in that central office
for a time period in excess of two hours.

D.  Uniform System of Accounts -- The Uniform System
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of Accounts for Class A and Class B telephone utilities, as
prescribed by the Federal Communications Commission at 47
CFR 32 is the prescribed system of accounts to record the
results of Utah intrastate operations.

E.  Data to be Filed with the Commission --
1. Terms and Conditions of Service -- Each

telecommunications corporation shall have its tariff, price lists,
etc., which describe the terms and conditions under which it
offers public telecommunications services on file with the
Commission, and where applicable, in accordance with the rules
governing the filing of the information as prescribed by the
Commission.  It shall also provide the same information to the
Commission in electronic format as requested by the
Commission.

2.  Exchange Maps -- Each telecommunications
corporation shall have on file with the Commission an exchange
area boundary map for each of its exchanges within the state.
Each map shall clearly show the boundary lines of the exchange
area wherein the telecommunications corporation serves.
Exchange boundary lines shall be located by appropriate
measurement to an identifiable location where that portion of
the boundary line is not otherwise located on section lines,
waterways, railroads, roads, etc.  Maps shall show the location
of major highways, section lines, geographic township and range
lines and major landmarks located outside municipalities.  An
approximate distance scale shall be shown on each map.

R746-340-3.  Engineering.
A.  Utility Plant -- Utility plant shall be designed,

constructed, maintained and operated in accordance with the
provisions outlined in the National Electrical Safety Code, 1993
edition, incorporated by reference.

B.  Party-line Service -- When party-line service is to be
provided, no more than eight customers shall be connected on
one local access line, unless approved by the Commission.  The
telecommunications corporation may re-group customers as may
be necessary to carry out the provisions of this rule.

R746-340-4.  Emergency Operation.
A. Emergency Service -- Telecommunications corporations

shall make reasonable arrangements to meet emergencies
resulting from failures of service, unusual and prolonged
increases in traffic, illness of personnel, fire, storm or other acts
of God, and inform its employees as to procedures to be
followed in the event of emergency in order to prevent or
minimize interruption or impairment of telecommunication
service.

B.  Battery Power -- Each central office shall have a
minimum of three hours battery reserve.

C.  Auxiliary Power -- In central offices exceeding 5,000
lines, a permanent auxiliary power unit shall be installed.

R746-340-5.  Maintenance.
A.  Maintenance of Plant and Equipment --
1.  Each telecommunications corporation shall adopt and

pursue a maintenance program aimed at achieving efficient
operation of its system to permit the rendering of safe, adequate
and continuous service at all times.

2.  Maintenance shall include keeping all plant and
equipment in a good state of repair consistent with safety and
the adequate service performance of the plant affected.

B.  Customer Trouble Reports --
1.  Each telecommunications corporation shall provide for

the receipt of customer trouble reports at all hours, and shall
make a full and prompt investigation of and response to each
complaint.  The telecommunications corporation shall maintain
a record of trouble reports made by its customers.  This record
shall include appropriate identification of the customer or
service affected, the time, date and nature of the report, and the

action taken to clear the trouble or satisfy the complaint.
2.  Provision shall be made to clear emergency out-of-

service trouble at all hours, consistent with the bona fide needs
of customers and the personal safety of utility personnel.

3.  Provisions shall be made to clear other out-of-service
trouble not requiring unusual repair, within 48 hours of the
report received by the telecommunications corporation, unless
the customer agrees to another arrangement.

4.  If unusual repairs are required, or other factors preclude
clearing of reported trouble promptly, reasonable efforts shall be
made to notify affected customers.

C.  Inspections and Tests -- Each telecommunications
corporation shall adopt a program of periodic tests, inspections
and preventive maintenance aimed at achieving efficient
operation of its system and rendering safe, adequate, and
continuous service.  It shall file a description of its inspection
and testing program with the Commission showing how it will
monitor and report compliance with Commission rules or
standards.

D.  Planned Service Interruptions -- If service must be
interrupted for purposes of rearranging facilities or equipment,
the work shall be done at a time which will cause minimal
inconvenience to customers.  Each telecommunications
corporation shall attempt to notify each affected customer in
advance of the interruption.  Emergency or alternative service
shall be provided, during the period of the interruption, to
assure communication is available for local law enforcement
and public safety units and agencies.

R746-340-6.  Safety.
A.  Safety -- Each telecommunications corporation shall:
1.  require its employees to use suitable tools and

equipment to perform their work in a safe manner;
2.  instruct employees in safe work practices;
3.  exercise reasonable care in minimizing the hazards to

which its employees, customers and the general public may be
subjected.

R746-340-7.  End User Service Standards For All
Telecommunications Corporations.

A.  Public Telecommunications Services -- A
telecommunications corporation providing public
telecommunications services shall, excluding documented
Allowed Service Disruption events listed under R746-340-
1(B)(1):

1.  meet minimum voice grade requirements as defined in
R746-340-1(B)(19);

2.  meet network call completion standards:
a.  provide dial tone within three seconds on at least 98

percent of tested calls placed during average daily busy hours
each month for each wire center; and

b.  assure that no interoffice facilities entirely within a
telecommunications corporation's network, except choke
network trunks, exceed two percent blocking.  Intertandem
facilities shall be governed by R746-365.

R746-340-8.  End User Service Standards for Incumbent
Telecommunications Corporations with 30,000 or More
Access Lines in Utah.

Except, after public notice and hearing, as ordered by the
Commission upon finding that sufficient competition exists in
a defined geographic area to waive one or more of the following
standards and rely upon market operations to ensure adequate
end user service quality, each incumbent telecommunications
corporation with 30,000 or more access lines in Utah shall
comply with the following service standards with respect to
public telecommunications services offered pursuant to tariff on
January 1, 2005. An incumbent telecommunications corporation
subject to Rule 746-340-8 will be subject to 54-7-25 penalties
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for the failure to comply with any of these service standards for
any time period greater than three consecutive months, unless
the Commission determines, pursuant to a request for agency
action by an interested person and proceedings thereon, that the
corporation's failure(s) to comply with these standards warrant
imposition of such penalties for a shorter time period.

A.  Installations -- Excluding documented Allowed Service
Disruption events listed in R746-340-1(B)(1), a
telecommunications corporation shall:

1.  install 95 percent of all new, transfer, and change orders
within three business days or on the customer-requested due
dates, whichever is later, on a wire center basis;

2.  allow no more than four held orders per 1,000 new,
transfer and change orders at the end of any month on a
statewide basis for all areas not previously exempted under this
rule;

3.  meet 90 percent of all new, transfer and change order
installation commitments, excluding customer trouble reports
within seven days of initial installation, on a wire center basis,
unless the customer requests a later date; and

4.  automatically credit $10 to a residential customer, $40
to a small business customer, for missing an installation
commitment.

B.  Repairs -- Excluding documented Allowed Service
Disruption Events listed in R746-340-1(B)(1), a
telecommunications corporation shall:

1.  Repair 85 percent of all out-of-service troubles within
one business day, on a wire center basis;

2.  repair 90 percent of all troubles within two business
days, on a wire center basis; and

3.  automatically credit $10 to a residential customer, $40
to a small business customer, for missing a repair commitment.

4.  Trouble reports received after 4:00 p.m. Monday
through Friday are deemed received at 8:00 a.m. on the
following business day.

C.  Billing Requirements -- Excluding documented
Allowed Service Disruption events listed in R746-340-1(B)(1),
a telecommunications corporation shall:

1.  correct a billing error upon receiving a customer request
by correcting the error on the customers account within one
week.

2.  Maintain and provide to the Division of Public Utilities
upon request, evidence documenting its activities, the purposes,
dates, volumes, and times of those activities in:

a.  making billing corrections within one week, and
b.  investigating to determine whether or how to make

billing corrections.
D.  Disconnection of Service Requirements -- Excluding

documented Allowed Service Disruption Events listed in R746-
340-1(B)(1), a telecommunications corporation shall:

1.  disconnect a customer for nonpayment no earlier than
the disconnect date listed on the telecommunications
corporation's disconnect notice to the customer; and

2.  maintain and provide to the Division of Public Utilities
upon request, evidence documenting its activities and the dates
of those activities when disconnecting customers no earlier than
the disconnect dates specified on their disconnect notices; and
disconnecting only those customers eligible to be disconnected.

E.  Incoming Repair and Business Office Calls --
Excluding documented Allowed Service Disruption Events
listed in R746-340-1(B)(1), a telecommunications corporation
shall assure incoming repair and business office calls experience
no more than a 35-second time in queue on average.

R746-340-9.  Reporting Requirements For Compliance with
R746-340-8 Standards.

A.  Reporting Requirements -- A telecommunications
corporation, subject to R746-340-8, shall separately document
the specific cause, the duration, and the magnitude of each

failure to comply with a R746-340-8 requirement.  A
telecommunications corporation shall provide quarterly service
quality monitoring reports covering the measures listed under
R746-340-8.  Monthly results will be recorded, summarized,
and reported quarterly and on a wire-center basis as applicable.
Wire-center specific data shall be treated as proprietary until
120 days after the close of the last month reflected in the report.

B.  Monthly Results -- For each requirement, the reported
monthly results shall measure outcomes both meeting and not
meeting the R746-340-8 standards.

C.  Audits of Service Outcomes or Complaints -- A
telecommunications corporation shall cooperate in Division of
Public Utilities' audits regarding its service outcomes or
Commission complaints regarding those outcomes.

KEY:  procedures, telecommunications, telephone utility
regulations
August 8, 2005 54-4-1
Notice of Continuation June 24, 2013 54-4-14

54-4-23
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R746.  Public Service Commission, Administration.
R746-343.  Rule for Deaf, Severely Hearing or Speech
Impaired Person.
R746-343-1.  Purpose and Authority.

This rule is to establish a program as required in Section
54-8b-10 which will provide telecommunication devices to
certified deaf, or severely hearing or speech impaired persons,
who qualify under certain conditions, and to provide a dual relay
system using third party intervention to connect deaf or severely
hearing or speech impaired persons with normal hearing persons
by way of telecommunication devices.

R746-343-2.  Definitions.
A.  Definitions
1.  "Applicant" is a person applying for a

Telecommunication Device for the Deaf, signal device, or other
communication device.

2.  "Audiologist" is a person who has a Master's or
Doctoral degree in Audiology, is licensed in Audiology in Utah,
and holds the Certificate of Clinic Competence in Audiology
from the American Speech/Language/Hearing Association, or its
equivalent.

3.  "Deaf" is a hearing loss that requires the use of a TDD
to communicate effectively on the telephone.

4.  "Provider" is a service provider who agrees to be, if
determined by the Public Service Commission, the administrator
of the program or a portion of the program.

5.  "Distribution center" is a facility authorized by the
provider to distribute TDDs and signal devices, personal
communicators, or other devices required by a recipient to
communicate effectively on the telephone.

6.  "Dual relay system" is the provision of voice and
teletype communication between users of TDDs and other
parties.

7.  "Otolaryngologist" is a licensed physician specializing
in ear, nose and throat medicine.

8.  "Recipient" is a person who receives a TDD, signal
device, personal communicator, or other device to communicate
effectively on the telephone.

9.  "Speech language pathologist" is a person who has a
Master's or Doctoral degree in Speech Language Pathology in
Utah, and holds the Certificate of Clinical Competence in
Speech/Language Pathology from the American Speech
Language Hearing Association, or its equivalent.

10.  "Severely hearing impaired" is a hearing loss that
requires use of TDD to communicate effectively on the
telephone.

11.  "Severely Speech Impaired" is a speech handicap, or
disorder, that renders speech on an ordinary telephone
unintelligible.

12.  "Signal device" is a mechanical device that alerts a
deaf, deaf-blind, or severely hearing impaired person of an
incoming telephone call.

13.  "Telecommunications Device for the Deaf, or TDD, is
an electrical device for use with a telephone that utilizes a key
board.  It may also have an acoustic coupler, display screen or
braille display to transmit and receive messages.

14.  "Telephone relay center" is a facility administered by
the provider to provide dual relay service.

15.  "Commission" is the Utah Public Service Commission.

R746-343-3.  Eligibility Requirements.
A.  An applicant is eligible if he is deaf, severely hearing

impaired, or severely speech impaired and is eligible for
assistance under a low income public assistance program.  The
impairment must be established by the certification on an
application form by a person who is permitted to practice
medicine in Utah, an audiologist, otolaryngologist,
speech/language pathologist, or qualified personnel within a

state agency.  The applicant must provide evidence that they are
currently eligible, though it is not necessary that they be
participating in a low income public assistance program.

C.  The provider may require additional documentation to
determine applicant's eligibility.

D.  During the training session required in Section R746-
343-8, Training, the applicant must demonstrate an ability to
send and receive messages with a TDD or other appropriate
devices.

R746-343-4.  Approval of an Application.
A.  Approved Application--
1.  When an original application has been approved, the

provider shall inform the applicant in writing of:
a.  when the original application has been approved;
b.  the location of the distribution center or designated

place where the applicant may receive a TDD;
c.  the date and time of the training session as required in

Section R746-343-8.
2.  When the request for a replacement TDD, signal device,

or other device has been approved, the provider or the
distribution center shall inform the recipient of the procedure for
obtaining a replacement device.

B.  Denied Applications--If an original application or
replacement request is denied, the provider shall inform the
applicant in writing of the reasons for the denial and of
applicable procedures for appeal.  Denial notices shall be sent
by mail.  The notice shall be accompanied by instructions on the
review process.

R746-343-5.  Review by the Provider.
A.  An applicant or recipient whose request for an original

or replacement device has been denied may request that the
provider review the decision.

B.  The request for review shall be in writing and shall
specify the basis for review and must be received by the
provider within 30 days of the receipt of the notice of denial.

C.  Within ten days of receiving the request for review, the
provider shall inform the applicant or recipient in writing of the
disposition of the request.

R746-343-6.  Review by the Commission.
A.  Within 20 days of the notice of denial from the

provider for review, the applicant or recipient may request in
writing a hearing by the Commission.  The request shall specify
the reasons for challenging the decision.

R746-343-7.  Distribution Process.
A.  Distribution Centers shall:
1.  Upon notice from the provider, distribute TDDs, signal

devices, or other specified devices, to persons determined
eligible under Section R746-343-3, Eligibility Requirements,
and who reside in Utah;

2.  Require each recipient or legal guardian to sign an
agreement, Condition of Acceptance, form supplied by the
provider;

3.  Forward completed application forms and agreement
forms to the provider;

4.  Inform the provider of those applicants who fail to
report for training and receipt of devices.

B.  The provider shall implement a program to facilitate
distribution of devices and provide training as required.

C.  Neither the distribution center nor the provider shall be
responsible for providing replacement paper for devices, the
payment of the recipient's monthly telephone bill, purchase or
lease cost of recipient's telephone, or the cost of replacement
light bulbs for signal devices.

R746-343-8.  Training.
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A.  The provider shall be responsible for seeing that
training is provided to each recipient and legal guardian, or
significant other, in accordance with guidelines established by
the provider.

R746-343-9.  Replacement Devices.
A.  The distribution center shall provide devices to persons

determined by the provider to be eligible under Sections R746-
343-3, Eligibility Requirements, and R746-343-8, Training,
accept devices that need repair, and deliver devices returned by
recipients to a repair center designated by the provider.

R746-343-10.  Ownership and Liability.
A.  TDDs, signal devices, and other devices provided by

this program are the property of the state.
B.  A recipient or guardian shall return a TDD, signal

device, or other device, to the provider or distribution center
when the recipient no longer intends to reside in Utah, is no
longer qualified for the program, does not need the device, or
has been notified by the provider to return the device.

C.  Other than normal usage, recipients are liable for
damage to or loss of a device issued under conditions of
acceptance.

R746-343-11.  Out of State Use.
No person shall remove a TDD, signal device, or other

device from the state for a period longer than 90 days without
written permission of the provider.

R746-343-12.  Dual Relay Service--Telephone Relay Center.
A.  A telephone relay center shall provide dual relay service

seven days a week, 24 hours a day, including holidays.
B.  A telephone relay center shall hire operators with

specialized communication skills who shall be salaried
employees.

C.  A telephone relay center shall require the operators to
relay each message accurately, except as otherwise specifically
provided in Section R746-343-14, Criminal Activity.

R746-343-13.  Confidentiality and Privacy Requirements.
A.  Except as otherwise specifically provided in Section

R746-343-14, Criminal Activity, a telephone relay center shall
protect the privacy of persons to whom relay services are
provided and shall require each operator to maintain the
confidentiality of each telephone message.

B.  The confidentiality and privacy of persons to whom
relay services are provided will be protected by means of the
following:

1.  The relay center shall not maintain any form of
permanent copies of messages relayed by their operators or
allow the content of telephone messages relayed by their
operators to be communicated to non-staff members.

2.  Persons using the relay system shall not be required to
provide identifying information until the party they are calling
is on line, and shall only be required to identify themselves to
the extent necessary to fulfill the purpose of their call.

3.  Relay operators shall not leave messages with third
parties unless instructed to do so by the person making the call.

4.  Persons using the relay system may file complaints
about the relay service to the telephone relay center or the
provider, who shall review each complaint.

R746-343-14.  Criminal Activity.
A.  Relay operators shall not knowingly transmit telephone

messages that are made in furtherance of a criminal activity as
defined by Utah or federal law.

B.  The confidentiality and privacy requirements of Section
R746-343-13, Confidentiality and Privacy Requirements, do not
apply to telephone conversations made in furtherance of a

criminal activity as defined by Utah or federal law.

R746-343-15.  Surcharge.
A.  The surcharge will be imposed on each telephone

number of each residential and business customer in this state.
B.  The surcharge established by the Commission in

accordance with Subsection 54-8b-10(4) is $.05 per month for
each residential and business telephone number, subject to the
limitation on surcharges related to mobile telecommunication
service specified in Utah Code Ann. Subsection 54-8b-
10(4)(b)(ii).

C.  Subject to Subsection R746-343-15(D), the telephone
number surcharge will be collected by each telecommunications
corporation providing public telecommunications service to the
customer and submitted, less administrative cost, to the Public
Service Commission on a quarterly basis.

D.  The provider will submit its budget for annual review
by the Public Service Commission.

E.  The telephone surcharge need not be collected by a
telecommunications corporation if the amount collected would
be less than the actual administrative costs of that collection.  In
that case, the telecommunications corporation shall submit to
the Commission, in lieu of the revenue from the surcharge
collection, a breakdown of the anticipated costs and the
expected revenue from the collection showing that the costs
exceed the revenue.

KEY:  public assistance, physically handicapped, rates,
telecommunications
July 1, 2013 54-8b-10
Notice of Continuation December 10, 2012
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R746.  Public Service Commission, Administration.
R746-405.  Filing of Tariffs for Gas, Electric, Telephone, and
Water Utilities.
R746-405-1.  General Provisions.

A.  Scope--The following rules for electricity, gas,
telephone, and water utilities are designed to provide for:

1.  the general form and construction of tariffs required by
law to be filed with the Commission and open for public
inspection,

2.  the procedures for filing and publishing tariffs in Utah,
and

3.  the particular circumstances and procedures under
which utilities may depart from their filed and effective tariffs.

B.  Applicability--These rules apply to and govern utilities
of the classes herein named, whether they begin service before
or after the effective date of these rules, but they shall not affect
a right or duty arising out of an existing rule or order in conflict
herewith.  The rules apply only to new tariff filings, and do not
require the modification of tariffs which are effective on the date
the rules are adopted.  Each utility shall have on file with the
Commission its current tariff.  Each utility shall abide by the
tariff as filed and approved by the Commission. The
Commission at any time may direct utilities to make revisions or
filings of their tariffs or a part thereof to bring them into
compliance.  These rules do not apply to a telecommunications
corporation subject to pricing flexibility pursuant to 54-8b-2.3.

C.  Definitions--
1.  "Commission" means the Public Service Commission of

Utah.
2.  "Effective Date" means the date on which the rates,

charges, rules and classifications stated in the tariff sheets first
become effective, except as otherwise provided by statute.  This
date, in accordance with the statutory notice period, shall not be
less than the 30th calendar day after the filed date, without the
prior approval of the Commission.  Unless otherwise authorized,
rates shall be made effective for service rendered on or after the
effective date.

3.  "Filed Date" of tariff sheets submitted to the
Commission for filing is the date the tariff sheets are date-
stamped at the Commission's Salt Lake City office.

4.  "Tariff" means the entire body of rates, tolls, rentals,
charges classifications and rules collectively enforced by the
utility, although the book or volumes incorporating the same
may consist of one or more sheets applicable to distinct service
classifications.

5.  "Tariff Sheet" means the individual sheets of the volume
constituting the entire tariff of a utility and includes the title
page, preliminary statement, table of contents, service area
maps, rates schedules and rules.

6.  "Utility" means a gas, electric, telecommunications,
water or heat corporation as defined in Section 54-2-1.

D.  Separate Utility Services--
1.  Utilities engaged in rendering two or more classes of

utility services, such as both gas and electric services, shall file
with the Commission a separate tariff covering each class of
utility service rendered.

2.  Utilities planning to jointly provide utility service shall
designate one utility to file a joint tariff for the service with the
other utility or utilities filing a concurrence with the joint tariff.

E.  Withdrawal of Service--No utility of a class specified
herein shall, without prior approval of the Commission,
withdraw from public service entirely or in any portion of the
territory served.

R746-405-2.  Format and Construction of Tariffs.
A.  Format--Tariffs shall be in loose-leaf form for binding

in a stiff-backed book or books as required and consist of parts
or subdivisions arranged in order set forth as follows:

1.  Title:

"TARIFF"
Applicable to
Kind of
SERVICE
NAME OF UTILITY
2.  Table of Contents: a complete index of numbers and

titles of effective sheets listed in the order in which the tariff
sheets are arranged in the tariff book.  Table of contents sheets
shall bear sheet numbers and be in the form set forth in
Subsection R746-405-2(C).

3.  Preliminary statement: a brief description of the
territory served, types and classes or service rendered and
general conditions under which the service is rendered.
Preliminary sheets shall bear sheet numbers and be in the form
set forth in Subsection R746-405-2(C).  The preliminary
statement shall clearly define the symbols used in the tariffs.
For example:

a.  "C" to signify changed listing, rule or condition which
may affect rates or charges;

b.  "D" to signify discontinued material, including listing,
rate, rule or condition;

c.  "I" to signify increase;
d.  "L" to signify material relocated from or to another part

of the tariff schedules with no change in text, rate, rule or
condition;

e.  "N" to signify new material including listing, rate, rule
or condition;

f.  "R" to signify reduction;
g.  "T" to signify change in wording of text but no change

in rate, rule or condition.
4.  Service area maps: maps for telecommunication utilities

shall clearly indicate the boundaries of the service area, the
principal streets, other main identifying features therein, the
general location of the service area in relation to nearby cities,
major highways or other well-known reference points and the
relation between service area boundaries and map references.
Service area maps shall be approximately 8-1/2 x 11 inches in
size, or folded to that size in order to fit within the borders of
the space provided on tariff sheets.  Maps for gas, water and
electric utilities shall clearly indicate the boundaries of the
service area.

B.  Tariff Books--
1.  Utilities shall constantly maintain their presently

effective tariff at each business office open to the public.
2.  Utilities shall remove canceled tariff sheets from their

currently effective tariffs.  Utilities shall permanently retain a
file of canceled tariff sheets.

C.  Construction of Tariffs for Filing--
1.  The loose-leaf sheets used in tariffs shall be of paper

stock not less than 16 lb. bond or of equal durability and 8-1/2
x 11 inches in size.  Tariffs may be printed, typewritten or
mimeographed or other similar process.  Tariffs may not be
hand-written.  One side of a sheet only may be used and a
binding margin of at least 1-1/8 inches at the left of the sheet.

a.  The tariff sheets of each utility shall provide the
following information:

i.  the name of the utility;
ii. the sheet, or page number, along with information to

designate whether it is the first version of the sheet or whether
the sheet has been revised since it was originally issued.  Sheets
shall be numbered consecutively;

iii. the number of the advice letter with which the sheet is
submitted to the Commission or the docket number if the sheet
is filed in accordance with a report and order of the
Commission;

iv. information to indicate the date the sheet was filed with
the Commission and the date the sheet became effective.

2.  Tariffs shall include the following information and as
nearly as possible in the following order:
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a.  schedule number or other designation;
b.  class of service, such as business or residential;
c.  character of applicability, such as heating, lighting or

power, or individual and party-line service;
d.  territory to which the tariff applies;
e.  rates, in tabular form if practicable;
f.  special conditions, limitations, qualifications and

restrictions.  The conditions shall be brief and clearly worded to
cover all special conditions of the rate.  Amounts subject to
refund shall be specified.

3.  If a rate schedule or a rule is carried forward from one
sheet to another, the word "Continued" shall be shown.

D.  Submission of Tariff Sheets and Advice Letters--
1.  Tariff sheets shall be transmitted by an advice letter or

in response to a Commission order.  A revised table of contents
sheet shall be transmitted with each proposed tariff change, if
the change requires alteration of the table of contents.

2.  An original of each advice letter and tariff sheet shall be
filed with the commission, along with the number of paper
c o p i e s  s p e c i f i e d  a t
http://www.psc.utah.gov/filingrequirements.html.  In addition,
each advice letter and tariff filing shall be presented as an
electronic word processing or spreadsheet document that is
substantially the same as the filed paper copy.

3.  Advice letters shall include the following:
a.  sheet numbers and titles of the tariff sheets being filed,

together with the sheet numbers of the sheets being canceled;
b.  essential information as to the reasons for the filing;
c.  dates on which the tariff sheets are proposed to become

effective;
d.  increases or decreases, more or less restrictive

conditions, or withdrawals;
e.  in the case of an increase authorized by the Commission,

reference to the report and order authorizing the increase and
docket number;

f.  if the filing covers a new service not previously offered
or rendered, an explanation of the general effect of the filing,
including a statement as to whether present rates or charges will
be affected, or service withdrawn from a previous user and
advice whether the proposed rates are cost-based;

g.  a statement that the tariff sheets proposed do not
constitute a violation of state law or Commission rule.  The
filing of proposed tariff sheets shall of itself constitute the
representation of the filing utility that it, in good faith, believes
the proposed sheets or revised sheets to be consistent with
applicable statutes, rules and orders.  The Commission may,
after hearing, impose sanctions for a violation hereof.

4.  If authorized to file a notice that the effective tariff of a
previous owner for the same service area is being adopted, the
notice of adoption shall be submitted in the form of an advice
letter.

5.  Advice letters shall be numbered annually and
chronologically.  The first two digits represent the year followed
by a hyphen and two or more digits, beginning with 01, as
submitted by a utility for class of utility service rendered.

6.  If a change is proposed on a tariff sheet, attention shall
be directed to the change by an appropriate character along the
right-hand margin of the tariff sheet using the symbols set forth
in the preliminary statement.

7.  At the time of making a tariff filing with the
Commission, the utility shall furnish a copy of the advice letter
and a copy of each related tariff sheet to:

a.  the Division;
b.  the Office; and
c.  interested parties having requested notification.
8.  If the suspension is lifted by order of the Commission,

the filing shall be resubmitted under a new advice letter number.
If the suspension is made permanent by the Commission, the
advice letter number shall not be used again.

E.  Approval of Filed Tariff Sheets--
1.  Utility tariffs may not increase rates, charges or

conditions, change classifications which result in increases in
rates and charges or make changes which result in lesser service
or more restrictive conditions at the same rate or charge, unless
a showing has been made before and a finding has been made by
the Commission that the increases or changes are justified.  This
requirement does not apply to electrical or telephone
cooperatives in compliance with Section 54-7-12(6), or by
telecommunications utilities with less than 5,000 subscribers
access lines in compliance with Section 54-7-12(7).

2.  New tariff sheets covering a service or commodity not
previously furnished or supplied, or revised tariff sheets, not
increasing, or increasing pursuant to Commission order, a rate,
toll, rental or charge, may be filed by the advice letter.  Tariff
sheets, unless otherwise authorized by the Commission either on
complaint or on its own motion, shall become effective after not
less than 30 calendar days after the filed date.

3.  Upon application in the advice letter and for good cause
shown, the Commission may authorize tariff sheets to become
effective on a day before the end of the 30 day notice period.

4.a.  The Commission may reject, suspend, alter, or modify
the effectiveness of tariff sheets that do not conform to these
rules, which have alterations on the face thereof or contain
errors, or for other reasons as the Commission determines.

b.  Any party recommending that the Commission reject,
suspend, alter, or modify the effectiveness of tariff sheets shall
file its request no later than 15 calendar days after the date the
tariff sheets were filed with the Commission.

c.  The Commission shall notify the utility of its action by
a letter stating the reasons for the action.

d.  Rejected tariff sheets shall be retained in the utility's file
of canceled and superseded sheets.

e.  Advice letter numbers of rejected filings shall not be
reused.

F.  Public Inspection of Tariffs--
1.  Utilities shall maintain, open for public inspection at

their main office, a copy of the complete tariff and advice letters
filed with the Commission.  Utilities shall maintain, open for
public inspection, copies of their effective tariffs applicable
within the territories served by the offices.

2.  Utilities shall post in a conspicuous place in their major
manned business office, a notice to the effect that copies of the
schedule of applicable rates in the territory are on file and may
be inspected by anyone desiring to do so.

G.  Contracts Authorized by Tariff--Tariff sheets expressly
providing that a written contract shall be executed by a customer
as a condition to the receipt of service, relating either to the
quantity or duration of service or the installation of equipment,
the contract need not be filed with the Commission.  A copy of
the general form of contract to be used in each case shall be
filed with the tariff as provided in these rules.

This contract shall be subject to changes or modifications
by the Commission.

KEY:  rules and procedures, public utilities, tariffs, utility
regulations
June 20, 2013 54-3-2
Notice of Continuation March 28, 2013 54-3-3

54-3-4
54-4-1
54-4-4

54-7-12



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 290

R765.  Regents (Board of), Administration.
R765-605.  Higher Education Success Stipend Program.
R765-605-1.  Purpose.

To provide Board of Regents ("the Board") policy and
procedures for implementing the Higher Education Success
Stipend Program ("HESSP", or program) (formerly known as
the Utah Centennial Opportunity Program for Education
("UCOPE," or "program"), UCA 53B-13a, enacted in H.B. 64
by the 1996 General Session of the Utah Legislature, as
amended in 1997, 1998 and 2004 by S.B. 40, Cesar Chavez
Scholarship Program and 2011 by S.B. 107, Higher Education
Success Stipend Program ("HESSP").

R765-605-2.  References.
2.1.  Utah Code. Title 53B, Utah System of Higher

Education, Chapter 8, Section 102.
2.2.  Utah Code. Title 53B, Utah System of Higher

Education, Chapter 8, Section 106.
2.3.  Utah Code. Title 53B, Utah System of Higher

Education, Chapter 13a.
2.4.  State Board of Regents Policy R512, Determination

of Resident Status.

R765-605-3.  Effective Date.
These policies and procedures are effective July 1, 2011.

R765-605-4.  Policy.
4.1.  Program Description - HESSP is a State supplement

to increasingly inadequate grant and work assistance from
Federal Government student financial aid programs. In UCA
53B-13a-103(1), "the Legislature finds that the prosperity,
economic success, and general welfare of the people of Utah and
of the state are directly related to the educational levels and
skills of the citizens of the state, and financial assistance, to
bridge the gap between a financially needy student's resources
and the cost of attendance at a Utah postsecondary institution,
is a necessary component for ensuring access to postsecondary
education and training".

4.2.  Award Year - The award year for HESSP is the
twelve-month period coinciding with the state fiscal year
beginning July 1 and ending June 30.

4.3.  Institutions Eligible to Participate - Eligible
institutions include the eight institutions of the Utah System of
Higher Education, Utah private, nonprofit postsecondary
institutions which are accredited by a regional accrediting
organization recognized by the Board, and the Utah College of
Applied Technology campuses. These are the only institutions
eligible to participate. For purposes of this section, the Board
recognizes the Northwest Association of Schools and Colleges
as the accrediting organization. Utah private nonprofit
postsecondary institutions accredited by the Northwest
Association of Schools and Colleges are Brigham Young
University, Westminster College and LDS Business College.

4.4.  Students Eligible to Participate - To be eligible for
grant or work-study assistance from HESSP funds, a student
must:

4.4.1.  be a resident student of the State of Utah under UCA
53B-8-102 and Board Policy R512 or exempt from paying the
nonresident portion of total tuition under Utah Code Section
53B-8-106. For purposes of this section, in addition to the
qualification methods set forth in Policy R512, an institution
may recognize a student, other than a nonimmigrant alien, as a
resident student of the State of Utah if the student graduated
from a Utah high school within 12 months of enrolling in the
institution; and

4.4.2.  be unconditionally admitted and currently enrolled
in an eligible institution on at least a half-time basis as defined
in Federal regulations applicable to Title IV of the Higher
Education Act, in a post-high school program of at least nine

months duration, leading to an Associate or Bachelor's degree,
or to a diploma or certificate in an applied technology or other
occupational specialty. This does not include unmatriculated
students or students enrolled in postbaccalaureate programs or
in remedial or developmental programs to prepare for
admittance to a degree, diploma, or occupational certificate
program; and

4.4.3.  be maintaining satisfactory academic progress, as
defined by the institution, toward the degree, diploma, or
certificate objective in which enrolled; and

4.4.4.  meet all requirements of general eligibility for
Federal Higher Education Act Part IV Student Financial Aid
Programs, as defined in applicable U. S. Department of
Education Regulations and the current edition of the
Department of Education Student Aid Handbook; and

4.4.5.  have a demonstrated need for financial assistance
based on the defined Cost of Attendance for the applicable
student category at the institution and the expected family
contribution as determined by the Federal need analysis process
for Higher Education Act Title IV student financial assistance
programs.

4.5.  Program Administrator - The program administrator
for HESSP is the Associate Commissioner for Student Financial
Aid, or a person designated in a formal delegation of authority
by the Associate Commissioner, under executive direction of the
Commissioner of Higher Education.

4.6.  Determination of Funds Available for The Program -
Funds available for HESSP allotments to institutions may come
from specifically earmarked state appropriations, from the
statewide student financial aid line item appropriation to the
Board, or from other sources such as private contributions.
Amounts available for allotment each year are determined as
follows:

4.6.1.  Consistent with the original purposes of the
Statewide Student Financial Aid line item appropriation to the
Board, funds appropriated in the line item shall be applied in the
following priority order:

4.6.1.1.  First priority is given to matching funds for Utah
System of Higher Education institutional awards from the
Federal Government for campus-based Federal Perkins Loan
Program capital contributions, Federal Supplemental
Educational Opportunity Grant Program funds, and partial
matching for the Federal Work-Study Program.

4.6.1.2.  Second priority is given to providing the required
state match for allocations of Leveraging Educational Assistance
Partnership Program funds to the State of Utah.

4.6.1.3.  All remaining funds are used for HESSP.
4.6.2.  All funds appropriated by specific legislation, or in

a specific line item for HESSP, and any funds from other
sources contributed for HESSP, are added together with funds
available for HESSP pursuant to subsection 4.6.1, to determine
the total amount available for the program.

4.7.  Allotment of Program Funds to Institutions.
4.7.1.  Annually, the program administrator will request

Federal Pell Grant disbursement data by March 1st.  The
director of financial aid of an eligible institution will
demonstrate intention to continue participation in HESSP by
submitting to the program administrator a certification, subject
to audit, of (a) the total dollar amount of Federal Pell Grant
funds awarded in the most recent completed award year to all
students at the institution and (b) the total dollar amount of Pell
Grant funds awarded specifically to students at the institution
who were resident students of the state of Utah under UCA
53B-8-102 and Board Policy R512.

4.7.2.  Failure to submit the certification required in 4.7.1
by the requested date constitutes an automatic decision by an
eligible institution not to participate in the program for the next
fiscal year.

4.7.3.  Allotment of program funds to participating
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institutions is in the same proportion as the amount of Federal
Pell Grant funds received by each participating institution for
resident undergraduate students bears to the total of such funds
received for such students in the most recently completed award
year by all participating institutions.

4.7.4.  The program administrator will send official
notification of each participating institution's allotment, together
with a blank copy of the format for the institutional HESSP
performance report to be submitted within 30 days of the end of
the applicable fiscal year, to the director of financial aid of each
participating institution each fiscal year.

4.8.  Institutional Participation Agreement - Each
participating institution will enter into a written agreement with
the program administrator, or assigned designee, agreeing to
abide by the program policies, accept and disburse funds per
program rules, provide the required report each year and retain
documentation for the program to support the awards and
actions taken. By accepting the funds, the participating
institution agrees to the following terms and conditions:

4.8.1.  Use of Program Funds Received by the Institution.
4.8.1.1.  The institution may at its discretion place up to,

but in no case more than, 3.0% of the total amount of program
funds allotted to it for the award year in a budget for student
financial aid administrative expenses of the institution, and will
expend all funds so budgeted before the end of the state fiscal
year for which allotted.

4.8.1.2(a).  For any award year, the institution may, at its
option, place all or any portion of its allotted HESSP funds in a
budget to be used only for payment of work-study stipends to
eligible students, for employment during the award year either
in jobs provided under Federal Work-Study Program (FWSP)
regulations or in jobs provided in accordance with HESSP
Work-Study Program (HWSP) policies (Section 4.9 herein).
The State Legislature has determined that need-based work-
study stipends be given strong emphasis.

4.8.1.2(b).  Work-study payments from the institution's
HESSP work-study budget, for jobs under either FWSP
regulations or HWSP policies, will be counted as HESSP
awards for purposes of subsection 4.8.2.3.

4.8.1.3.  All work-study jobs provided using HESSP funds
from the budget pursuant to this subsection, including those
established under FWSP regulations, will be identified to the
recipient as HESSP work-study awards. No portion of the
institution's HESSP allotment may be used as institutional
match for Federal Work-Study Program allocations.

4.8.1.4.  The institution will place the total remainder of
program funds allotted to it for the award year, after amounts
budgeted pursuant to subsections 4.8.1.1 and 4.8.1.2, in a
budget to be used only for payment of HESSP grants to eligible
students during and for periods of enrollment within the award
year. Grants awarded from this budget will be identified to the
recipient as Higher Education Success Stipend Grants.

4.8.1.5.  The institution may not carry forward or carry
back from one fiscal year to another any of its HESSP allocation
for a fiscal year.  Any exception to this rule must be approved in
advance by the HESSP program administrator.  The institution
will inform the program administrator immediately if it
determines it will not be able to utilize all program funds
allotted to it for an award year. Unused funds may be returned
to the program administrator as directed.  Returned funds will be
re-distributed to the other eligible institutions as supplemental
HESSP allocations for disbursement during the same award
year.  The portion of HESSP allocations budgeted for
administrative expenses pursuant to Section 4.8.1.1 will not be
part of any carryover.

4.8.2.  Determination of Awards to Eligible Students.
4.8.2.1.  Student Cost of Attendance budgets will be

established by the institution, in accordance with Federal
regulations applicable to student financial aid programs under

Title IV of the Higher Education Act as amended, for specific
student categories authorized in the Federal regulations, and
providing for the total of costs payable to the institution plus
other direct educational expenses, transportation and living
expenses.

4.8.2.2.  HESSP work-study or grant amounts will be
awarded based on financial aid information and cost of
attendance budgets at the time the awards are determined, with
first priority given to eligible students who demonstrate the
greatest financial need.

4.8.2.3.  The total amount of any HESSP grant and/or
work-study award to an eligible student in an award year will
not exceed $5,000, and the minimum HESSP grant and/or work-
study award to an eligible student will be $300, except that:

4.8.2.3(a).  the minimum amount may be the amount of
funds remaining in the institution's allotment for the award year
in the case of the last eligible student receiving a HESSP grant
award for the year; and

4.8.2.3(b).  An eligible student whose period of enrollment
is less than the normally-expected period of enrollment within
the award year (such as two semesters, three quarters, nine
months, or 900 clock hours) will be awarded a minimum or
maximum grant amount in proportion to the portion of the
normally-expected period of enrollment represented by the
quarter(s), semester(s) or other defined term for which the
student is enrolled.

4.8.2.4.  HESSP Grants and work-study stipends will be
awarded and packaged on an annual award year basis. Grants
will be paid one quarter or semester at a time (or in thirds, if
applicable to some other enrollment basis such as total months
or total clock hours), contingent upon the student's maintaining
satisfactory progress as defined by the institution in published
policies or rules. Work-study wages will be paid regularly as
earned, provided the student is continuing to make satisfactory
progress.

4.8.2.5.  All awards under the program will be made
without regard to an applicant's race, creed, color, religion,
ancestry, or age.

4.8.2.6.  Students receiving financial aid under the program
will be required to agree in writing to use the funds received for
expenses covered in the student's cost of attendance budget.

4.8.2.6(a).  The student's signature on the Free Application
for Federal Student Aid satisfies this requirement.

4.8.2.6(b).  If the institution determines, after opportunity
for a hearing on appeal according to established institutional
procedures, that a student used HESSP grant or work-study
funds for other purposes, the institution will disqualify the
student from HESSP eligibility beginning with the quarter,
semester, or other defined enrollment period after the one in
which the determination is made.

4.8.2.7.  In no case will the institution initially award
program grants or work-study stipends or both in amounts
which, with Federal Direct, Federal PLUS, and/or Federal
Perkins Loans and other financial aid from any source, both
need and merit-based, and with expected family contributions,
exceed the cost of attendance for the student at the institution
for the award year.

4.8.2.8.  If, after the student's aid has been packaged and
awarded, the student later receives other financial assistance (for
example, merit or program-based scholarship aid) or the
student's cost of attendance budget changes, resulting in a later
overaward of more than $500, the institution will appropriately
reduce the amount of financial aid disbursed to the student so
that the total does not exceed the cost of attendance.

4.8.3.  Reports - The institution will submit an annual
report within 30 days after completion of the award year,
providing information on individual awards and such other
program-relevant information as the board may reasonably
require.
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4.8.4.  Records Retention and Cooperation in Program
Reviews - The institution will cooperate with the program
administrator in providing records and information requested for
any scheduled audits or program reviews, and will maintain
records substantiating its compliance with all terms of the
participation agreement for three years after the end of the award
year, or until a program review has been completed and any
exceptions raised in the review have been resolved, whichever
occurs first. If at the end of the three year retention period, an
audit or program review exception is pending resolution, the
institution will retain records for the award year involved until
the exception has been resolved.

4.9.  HESSP Work-Study Program Guidelines - If an
institution elects to utilize its HESSP Work-Study funds for the
HESSP Work-Study Program (HWSP) instead of in accordance
with Federal Work-Study (FWSP) regulations, the following
guidelines apply.

4.9.1.  Institutional Jobs - The institution may establish
designated HWSP institutional jobs on campus or in other
institutional operating sites, and administer such jobs in
accordance with the following conditions.

4.9.1.1.  The job must be supplemental to, and not displace,
any regularly-established job held by a greater-than-half-time
institutional employee in the three months immediately prior to
establishment of the HWSP institutional job.

4.9.1.2.  The hourly wage for the HWSP institutional job
must be no less than the current Federal minimum wage, and no
more than the hourly wage paid to regular employees of the
institution in equivalent positions in the institution's personnel
system.

4.9.1.3.  The institution may pay up to one hundred percent
of the hourly wage for the institutional job from its HESSP
work-study budget established pursuant to subsection 4.9.1,
provided the total wages paid to a student for the job from
HESSP and any other institutional funds do not exceed the
amount of the award to the student for the award year.

4.9.2.  School Assistant Jobs - The institution may establish
designated HWSP school assistant jobs for volunteer tutors,
mentors, or teacher assistants, to work with educationally
disadvantaged and high risk school pupils, by contract with
individual schools or school districts, and administer such jobs
in accordance with the following conditions:

4.9.2.1.  The hourly wage for the HWSP school assistant
job must be no less than the current Federal minimum wage, and
no more than the hourly wage paid to regular employees of the
school or school district in equivalent positions in its personnel
system.

4.9.2.2.  The institution may pay up to one hundred percent
of the hourly wage for the job from its HESSP work-study
budget established pursuant to subsection 4.9.2 , provided the
total wages paid to a student for the job from any source do not
exceed the amount of the award to the student for the award
year.

4.9.3.  Community Service Jobs - The institution may
establish designated HWSP community service jobs with
volunteer community service organizations certified by the
program administrator on advice of the Utah Commission on
Volunteers, and administer such jobs in accordance with the
following conditions:

4.9.3.1.  The hourly wage for the HWSP community
service job must be no less than the current Federal minimum
wage, and no more than the hourly wage paid to regular
employees of the organization in equivalent positions in its
personnel system.

4.9.3.2.  The institution may pay up to one hundred percent
of the hourly wage for the job from its HESSP work-study
budget established pursuant to subsection 4.9.3, provided the
total wages paid to a student for the position from any source do
not exceed the amount of the award to the student for the award

year.
4.9.4.  Matching Jobs - The institution may establish

designated HWSP matching jobs by contract with government
agencies, private businesses, or non-profit corporations, and
administer such jobs in accordance with the following
conditions:

4.9.4.1.  The matching job may not involve any religious
or partisan political activities, or be with an organization whose
primary purpose is religious or political.

4.9.4.2.  The matching job must be supplemental to, and
not displace, any regularly-established job held by a greater-
than-half-time employee in the government agency, private
business, or non-profit corporation in the three months
immediately prior to establishment of the HWSP matching job.

4.9.4.3.  The hourly wage for the HWSP matching job must
be no less than the current Federal minimum wage, and no more
than the hourly wage paid to regular employees of the
organization in equivalent positions in its personnel system.

4.9.4.4.  The institution may pay up to fifty percent of the
hourly wage for the job from its HESSP work-study budget
established pursuant to subsection 4.9.4, provided the total
wages (including the employer-paid portion) paid to the student
do not exceed the amount of the award to the student for the
award year.

4.9.5.  Institutions are strongly encouraged to place
students, when possible, in HWSP jobs which have a
relationship to the student's field of study or training.

4.9.6.  Institutions or the employing organization must pay
the employer portion of required Federal Taxes (FICA, FUI, and
SUI), from institutional funds, for the students who are paid for
a work-study award.

4.9.7.  If an institution employs students in work-study jobs
or other institutional jobs cumulatively over time to a point at
which the institution is required to pay employee benefits other
than the direct job wages for a HESSP-funded work-study job,
the institution is required to pay the costs of any such required
employee benefits from institutional funds other than HESSP-
allotted funds.

KEY:  financial aid, higher education
June 24, 2013 53B-8-102
Notice of Continuation April 24, 2013 53B-13a
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R986.  Workforce Services, Employment Development.
R986-100.  Employment Support Programs.
R986-100-101.  Authority.

(1)  The legal authority for these rules and for the
Department of Workforce Services to carry out its
responsibilities is found in Sections 35A-1-104 and 35A-3-103.

(2)  If any applicable federal law or regulation conflicts
with these rules, the federal law or regulation is controlling.

R986-100-102.  Scope.
(1)  These rules establish standards for the administration

of the following programs, for the collection of overpayments as
defined in 35A-3-602(7) and/or disqualifications from any
public assistance program provided under a state or federally
funded benefit program;

(a)  Food Stamps
(b)  Family Employment Program (FEP)
(c)  Family Employment Program Two Parent (FEPTP)
(d)  Refugee Resettlement Program (RRP)
(e)  Working Toward Employment (WTE)
(f)  General Assistance (GA)
(g)  Child Care Assistance (CC)
(h)  Emergency Assistance Program (EA)
(i)  Adoption Assistance Program (AA)
(j)  Activities funded with TANF monies
(2)  The rules in the 100 section (R986-100 et seq.) apply

to all programs listed above. Additional rules which apply to
each specific program can be found in the section number
assigned for that program. Nothing in R986 et seq. is intended
to apply to Unemployment Insurance.

R986-100-103.  Acronyms.
The following acronyms are used throughout these rules:
(1)  "AA" Adoption Assistance Program
(2)  "ALJ" Administrative Law Judge
(3)  "CC" Child Care Assistance
(4)  "CFR" Code of Federal Regulations
(5)  "DCFS" Division of Children and Family Services
(6)  "DWS" Department of Workforce Services
(7)  "EA" Emergency Assistance Program
(8)  "FEP" Family Employment Program
(9)  "FEPTP" Family Employment Program Two Parent
(10)  "GA" General Assistance
(11)  "INA" Immigration and Nationality Act
(12)  "IPV" intentional program violation
(13)  "ORS" Office of Recovery Service, Utah State

Department of Human Services
(14)  "PRWORA" the Personal Responsibility and Work

Opportunity Reconciliation Act of 1996
(15)  "RRP" Refugee Resettlement Program
(16)  "SNB" Standard Needs Budget
(17)  "SSA" Social Security Administration
(18)  "SSDI" Social Security Disability Insurance
(19)  "SSI" Supplemental Security Insurance
(20)  "SSN" Social Security Number
(21)  "TANF" Temporary Assistance for Needy Families
(22)  "UCA" Utah Code Annotated
(23)  "UI" Unemployment Compensation Insurance
(24)  "USCIS" United States Citizenship and Immigration

Services.
(25)  "VA" US Department of Veteran Affairs
(26)  "WTE" Working Toward Employment Program
(27)  "WIA" Workforce Investment Act
(28)  "WSL" Work Site Learning

R986-100-104.  Definitions of Terms Used in These Rules.
In addition to the definitions of terms found in 35A

Chapter 3, the following definitions apply to programs listed in
R986-100-102:

(1)  "Applicant" means any person requesting assistance
under any program in Section 102 above.

(2)  "Assistance" means "public assistance."
(3)  "Certification period" is the period of time for which

public assistance is presumptively approved. At the end of the
certification period, the client must cooperate with the
Department in providing any additional information needed to
continue assistance for another certification period. The length
of the certification period may vary between clients and
programs depending on circumstances.

(4)  "Client" means an applicant for, or recipient of, public
assistance services or payments, administered by the
Department.

(5)  "Confidential information" means information that has
limited access as provided under the provisions of UCA 63G-2-
201 or 7 CFR 272.1. The name of a person who has disclosed
information about the household without the household's
knowledge is confidential and cannot be released. If the person
disclosing the information states in writing that his or her name
and the information may be disclosed, it is no longer considered
confidential.

(6)  "Department" means the Department of Workforce
Services.

(7)  "Education or training" means:
(a)  basic remedial education;
(b)  adult education;
(c)  high school education;
(d)  education to obtain the equivalent of a high school

diploma;
(e)  education to learn English as a second language;
(f)  applied technology training;
(g)  employment skills training;
(h)  WSL; or
(i)  post high school education.
(8)  "Employment plan" consists of two parts, a

participation agreement and an employment plan. Together they
constitute a written agreement between the Department and a
client that describes the requirements for continued eligibility
and the result if an obligation is not fulfilled.

(9)  "Executive Director" means the Executive Director of
the Department of Workforce Services.

(10)  "Financial assistance" means payments, other than for
food stamps, child care or medical care, to an eligible individual
or household under FEP, FEPTP, RRP, GA, or WTE and which
is intended to provide for the individual's or household's basic
needs.

(11)  "Full-time education or training" means education or
training attended on a full-time basis as defined by the
institution attended.

(12)  "Group Home." The Department uses the definition
of group home as defined by the state Department of Human
Services.

(13)  "Household assistance unit" means a group of
individuals who are living together or who are considered to be
living together, and for whom assistance is requested or issued.
For all programs except food stamps and CC, the individuals
included in the household assistance unit must be related to each
other as described in R986-200-205.

(14)  "Income match" means accessing information about
an applicant's or client's income from a source authorized by
law. This includes state and federal sources.

(15)  "Local office" means the Employment Center which
serves the geographical area in which the client resides.

(16)  "Material change" means anything that might affect
household eligibility, participation levels or the level of any
assistance payment including a change in household
composition, eligibility, assets and/or income.

(17)  "Minor child" is a child under the age of 18, or under
19 years of age and in school full time and expected to complete
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his or her educational program prior to turning 19, and who has
not been emancipated either by a lawful marriage or court order.

(18)  "Parent" means all natural, adoptive, and stepparents.
(19)  "Public assistance" means:
(a)  services or benefits provided under UCA 35A Chapter

3, Employment Support Act;
(b)  medical assistance provided under Title 26, Chapter

18, Medical Assistance Act;
(c)  foster care maintenance payments provided with the

General Fund or under Title IV-E of the Social Security Act;
(d)  food stamps; and
(e)  any other public funds expended for the benefit of a

person in need of financial, medical, food, housing, or related
assistance.

(20)  "Recipient" means any individual receiving assistance
under any of the programs listed in Section 102.

(21)  Review or recertification.  Client's who are found
eligible for assistance or certain exceptions under R986-200-218
are given a date for review or recertification at which point
continuing eligibility is determined.

(22)  "Standard needs budget" is determined by the
Department based on a survey of basic living expenses.

(23)  "Work Site Learning" or "WSL" means work
experience or training program.

R986-100-105.  Availability of Program Manuals.
(1)  Program manuals for all programs are available for

examination on the Department's Internet site.  If an interested
party cannot obtain a copy from the Internet site, a copy will be
provided by the Department upon request.  Reasonable costs of
copying may be assessed if more than ten pages are requested.

(2)  For the Food Stamp Program, copies of additional
information available to the public, including records,
regulations, plans, policy memos, and procedures, are available
for examination upon request by members of the public, during
office hours, at the Department's administrative offices, as
provided in 7 CFR 272.1(d)(1) (1999).

R986-100-106.  Residency Requirements.
(1)  To be eligible for assistance for any program listed in

R986-100-102, a client must be living in Utah voluntarily and
not for a temporary purpose.  There is no requirement that the
client have a fixed place of residence.  An individual is not
eligible for public assistance in Utah if they are receiving public
assistance in another state.

(2)  The Department may require that a household live in
the area served by the local office in which they apply.

(3)  Individuals are not eligible if they are:
(a)  in the custody of the criminal justice system;
(b)  residents of a facility administered by the criminal

justice system;
(c)  residents of a nursing home;
(d)  hospitalized; or
(e)  residents in an institution.
(4)  Individuals who reside in a temporary shelter,

including shelters for battered women and children, for a limited
period of time are eligible for public assistance if they meet the
other eligibility requirements.

(5)  Residents of a substance abuse or mental health facility
may be eligible if they meet all other eligibility requirements.
To be eligible for food stamps, the substance abuse or mental
health facility must be an approved facility.  Approval is given
by the Department.  Approved facilities must notify the
Department and give a "change report form" to a client when the
client leaves the facility and tell the client to return it to the local
office.  The change report form serves to notify the Department
that the client no longer lives in the approved facility.

(6)  Residents of a group home may be eligible for food
stamps provided the group home is an approved facility.  The

state Department of Human Services provides approval for
group homes.

R986-100-107.  Client Rights.
(1)  A client may apply or reapply at any time for any

program listed in R986-100-102 by completing and signing an
application and turning it in, in person or by mail, at the local
office.

(2)  If a client needs help to apply, help will be given by
the local office staff.

(3)  No individual will be discriminated against because of
race, color, national origin, sex, age, religion or disability.

(4)  A client's home will not be entered without permission.
(5)  Advance notice will be given if the client must be

visited at home outside Department working hours.
(6)  A client may request an agency conference to reconcile

any dispute which may exist with the Department.
(7)  Information about a client obtained by the Department

will be safeguarded.
(8)  If the client is physically or mentally incapable or has

demonstrated an inability to manage funds, the Department may
make payment to a protective payee.

R986-100-108.  Safeguarding and Release of Information.
(1)  All information obtained on specific clients, whether

kept in the case file, in the computer system, maintained by the
Department, the state, or somewhere else, is safeguarded in
accordance with the provisions of Sections 63G-2-101 through
63G-2-901 and 7 CFR 272.1(c) and 7 CFR 272.8 and
PRWORA (1996) Title VIII, Section 837.

(2)  General statistical information may be released if it
does not identify a specific client.  This includes information
obtained by the Department from another source.  Information
obtained from the federal government for purposes of income
match can never be released.

R986-100-109.  Release of Information to the Client or the
Client's Representative.

(1)  Information obtained by the Department from any
source, which would identify the individual, will not be released
without the individual's consent or, if the individual is a minor,
the consent of his or her parent or guardian.

(2)  A client may request, review and/or be provided with
copies of anything in the case record unless it is confidential.
This includes any records kept on the computer, in the file, or
somewhere else.

(3)  Information that may be released to the client may be
released to persons other than the client with written permission
from the client.  All such requests must include:

(a)  the date the request is made;
(b)  the name of the person who will receive the

information;
(c)  a description of the specific information requested

including the time period covered by the request; and
(d)  the signature of the client.
(4)  The client is entitled to a copy of his or her file at no

cost.  Duplicate requests may result in an appropriate fee for the
copies in accordance with Department policy which will not be
more than the cost to the Department for making copies.

(5)  The original case file will only be removed from the
office as provided in R986-100-110(6) and cannot be given to
the client.

(6)  Information that is not released to the client because it
is confidential, cannot be used at a hearing or to close, deny or
reduce assistance.

(7)  Requests for information intended to be used for a
commercial or political reason will be denied.

R986-100-110.  Release of Information Other Than at the
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Request of the Client.
(1)  Information obtained from or about a client will not be

published or open to public inspection in any manner which
would reveal the client's identity except:

(a)  unless there has been a criminal conviction against the
client for fraud in obtaining public assistance.  In that instance,
the Department will only provide information available in the
public record on the criminal charge; or

(b)  if an abstract has been docketed in the district court on
an overpayment, the Department can provide information that is
a matter of public record in the abstract.

(2)  Any information obtained by the Department pursuant
to an application for or payment of public assistance may not be
used in any court or admitted into evidence in an action or
proceeding, except:

(a)  in an action or proceeding arising out of the client's
receipt of public assistance, including fraudulently obtaining or
retaining public assistance, or any attempt to fraudulently obtain
public assistance; or

(b)  where obtained pursuant to a court order.
(3)  If the case file, or any information about a client in the

possession of the Department, is subpoenaed by an outside
source, legal counsel for the Department will ask the court to
quash the subpoena or take such action as legal counsel deems
appropriate.

(4)  Information obtained by the Department from the client
or any other source, except information obtained from an
income match, may be disclosed to:

(a)  an employee of the Department in the performance of
the employee's duties unless prohibited by law;

(b)  an employee of a governmental agency that is
specifically identified and authorized by federal or state law to
receive the information;

(c)  an employee of a governmental agency to the extent the
information will aid in the detection or avoidance of duplicate,
inconsistent, or fraudulent claims against public assistance
programs, or the recovery of overpayments of public assistance
funds;

(d)  an employee of a law enforcement agency to the extent
the disclosure is necessary to avoid a significant risk to public
safety or to aid a felony criminal investigation except no
information regarding a client receiving food stamps can be
provided under this paragraph;

(e)  to a law enforcement officer when the client is fleeing
to avoid prosecution, custody or confinement for a felony or is
in violation of a condition of parole or probation or when the
client has information which will assist a law enforcement
officer in locating or apprehending an individual who is fleeing
to avoid prosecution, custody or confinement for a felony or is
in violation of a condition of parole or probation and the officer
is acting in his official capacity.  The only information under
this paragraph which can be released on a client receiving food
stamps is the client's address, SSN and photographic
identification;

(f)  to a law enforcement official, upon written request, for
the purpose of investigating an alleged violation of the Food
Stamp Act 7 USCA 2011 or any regulation promulgated
pursuant to the act.  The written request shall include the
identity of the individual requesting the information and his/her
authority to do so, the violation being investigated, and the
identity of the person being investigated.  Under this paragraph,
the Department can release to the law enforcement official, more
than just the client's address, SSN and photo identification;

(g)  an educational institution, or other governmental entity
engaged in programs providing financial assistance or federal
needs-based assistance, job training, child welfare or protective
services, foster care or adoption assistance programs, and to
individuals or other agencies or organizations who, at the
request of the Department, are coordinating services and

evaluating the effectiveness of those services;
(h)  to certify receipt of assistance for an employer to get a

tax credit; or
(i)  information necessary to complete any audit or review

of expenditures in connection with a Department public
assistance program.  Any information provided under this part
will be safeguarded by the individual or agency receiving the
information and will only be used for the purpose expressed in
its release.

(5)  Any information released under paragraph (4) above
can only be released if the Department receives assurances that:

(a)  the information being released will only be used for the
purposes stated when authorizing the release; and

(b)  the agency making the request has rules for
safeguarding the information which are at least as restrictive as
the rules followed by the Department and that those rules will
be adhered to.

(6)  Case records or files will not be removed from the
local office except by court order, at the request of authorized
Department employees, the Department's Information
Disclosure Officer, the Department's Quality Control office or
ORS.

(7)  In an emergency, as determined to exist by the
Department's Information Disclosure Officer, information may
be released to persons other than the client before permission is
obtained.

(8)  For clients receiving CC, the Department may provide
limited additional information to the child care provider
identified by the client as the provider as provided in R986-700-
703.

(9)  Taxpayer requests to view public assistance payrolls
will be denied.

R986-100-111.  How to Apply For Assistance.
(1)  To be eligible for assistance, a client must complete

and sign an application for assistance.
(2)  The application is not complete until the applicant has

provided complete and correct information and verification as
requested by the Department so eligibility can be determined or
re-established at the time of review at the end of the certification
period. The client must agree to provide correct and complete
information to the Department at all times to remain eligible.
This includes:

(a)  property or other assets owned by all individuals
included in the household unit;

(b)  insurance owned by any member of the immediate
family;

(c)  income available to all individuals included in the
household unit;

(d)  a verified SSN for each household member receiving
assistance. If any household member does not have a SSN, the
client must provide proof that the number has been applied for.
If a client fails to provide a SSN without good cause, or if the
application for a SSN is denied for a reason that would be
disqualifying, assistance will not be provided for that household
member.  Good cause in this paragraph means the client has
made every effort to comply.  Good cause does not mean illness,
lack of transportation or temporary absence because the SSA
makes provisions for mail-in applications in lieu of applying in
person.  Good cause must be established each month for
continued benefits;

(e)  the identity of all individuals who are living in the
household regardless of whether they are considered to be in the
household assistance unit or not;

(f)  proof of relationship for all dependent children in the
household.  Proof of relationship is not needed for food stamps
or child care; and

(g)  a release of information, if requested, which would
allow the Department to obtain information from otherwise
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protected sources when the information requested is necessary
to establish eligibility or compliance with program requirements.

(3)  All clients, including those not required to participate
in an employment plan, will be provided with information about
applicable program opportunities and supportive services.

R986-100-112.  Assistance Cannot Be Paid for Periods Prior
to Date of Application.

(1)  Assistance payments for any program listed in Section
102 above cannot be made for any time period prior to the day
on which the application for assistance was received by the
Department.

(2)  If an application for assistance is received after the first
day of the month, and the client is eligible to receive assistance,
payment for the first month is prorated from the date of the
application.

(3)  If additional verifying information is needed to
complete an application, it must be provided within 30 days of
the date the application was received.  If the client is at fault in
not providing the information within 30 days, the first day the
client can be eligible is the day on which the verification was
received by the Department.

(4)  If the verification is not received within 60 days of the
date the application was received by the Department, a new
application is required and assistance payments cannot be made
for periods prior to the date the new application is received.

(5)  If an application for assistance was denied and no
appeal taken within 90 days, or a decision unfavorable to the
client was issued on appeal, assistance cannot be claimed,
requested, or paid for that time period.

R986-100-113.  A Client Must Inform the Department of All
Material Changes.

(1)  A material change is any change which might affect
eligibility.

(2)  Households receiving assistance must report all
material changes to the Department as follows:

(a)  households receiving food stamps must report a change
in the household's gross income if the income exceeds 130% of
the federal poverty level.  The change must be reported within
ten days of the change occurring; and

(b)  households receiving GA, WTE, FEP, FEPTP, AA and
RRP that do not meet the requirements of paragraph (2)(a) must
report the following changes within ten days of the change
occurring:

(i)  if the household's gross income exceeds 185% of the
adjusted standard needs budget;

(ii)  a change of address; and
(iii)  if the only eligible child leaves the household and the

household receives FEP, FEPTP or AA.
(3)  Households that do not meet the requirements of

paragraph (2)(a) of this section will be assigned a review month.
In addition to the ten-day reporting requirements listed in
paragraphs (2)(b) and (c) of this section, the household must
report, by the last day of the review month, all material changes
that have occurred since the last review, or the date of
application if it is the first review.  The household is also
required to accurately complete all review forms and reports as
requested by the Department.

(4)  Most changes which result in an increase of assistance
will become effective the month following the month in which
the report of the change was made.  If verification is necessary,
verification and changes will be made in the month following
the month in which verification was received.  If the change is
to add a person to the household, the person will be added
effective on the date reported, provided necessary verification is
received within 30 days of the change.  If verification is received
after 30 days, the increase will be made effective the date
verification was received.

R986-100-114.  A Client's Continuing Obligation to Provide
Verification and Information.

(1)  A client who is eligible for assistance must provide
additional verification and information, which may affect
household eligibility or ongoing eligibility, after the application
is approved if requested by the Department.

(2)  The client must provide information to determine if
eligibility was appropriately established and if payments made
under these rules were appropriate.  This information may be
requested by an employee of the Department or a person
authorized to obtain the information under contract with the
Department such as an employee of ORS.

R986-100-114a.  Determining When a Document or
Information is Considered Received by the Department.

(1)  The date of receipt of a document filed with the
Department is the date the document is actually received by the
Department and not the post mark date.  Any document or
information received after 5 p.m.by Fax, postal mail, email or
hand delivery, will be considered received the next day
Department offices are open.  If an application for assistance or
other information is filed through the "myCase" system, it will
be considered received the day it was filed online even if it is
filed after 5 p.m. or on a Saturday, Sunday, or legal holiday.

(2)  If a document has a due date and that due date falls on
a Saturday, Sunday, or legal holiday, the time permitted for
filing the document will be extended to 5 p.m. on the next day
Department offices are open.

(3)  "Document" as used in this section means application
for assistance, verification, report, form and written notification
of any kind.

(4)  A verbal report or notification will be considered
received on the date the client talks to a Department
representative.  A voice message received after 5 p.m. will be
considered received the next day Department offices are open.

R986-100-115.  Underpayment Due to an Error on the Part
of the Department.

(1)  If it is determined that a client was entitled to
assistance but, due to an error on the part of the Department,
assistance was not paid, the Department will correct its error and
make retroactive payment.

(2)  If a client receives assistance payments and it is later
discovered that due to Department error the assistance payment
should have been made at a higher level than the client actually
received, retroactive payment will be made to correct the
Department's error.

(3)  If the client's public assistance was terminated due to
the error, the client will be notified and assistance, plus any
retroactive payments, will commence immediately.

(4)  An underpayment found to have been made within the
last 12 calendar months will be corrected and issued to the
client.  Errors which resulted in an underpayment which were
made more than 12 months prior to the date of the discovery of
the error are not subject to a retroactive payment.

(5)  Retroactive payment under this section cannot be made
for any month prior to the date on which the application for
assistance was completed.

(6)  The client must not have been at fault in the creation
of the error.

R986-100-116.  Overpayments.
(1)  A client is responsible for repaying any overpayment

for any program listed in R986-100-102 regardless of who was
at fault in creating the overpayment.

(2)  Underpayments may be used to offset an overpayment
for the same program.

(3)  If a change is not reported as required by R986-100-
113 it may result in an overpayment.
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(4)  The Department will collect overpayments for all
programs listed in R986-100-102 as provided by federal
regulation for food stamps unless otherwise noted in this rule or
inconsistent with federal regulations specific to those other
programs.

(5)  This rule will apply to overpayments determined under
contract with the Department of Health.

(6)  If an obligor has more than one overpayment account
and does not tell the Department which account to credit, the
Department will make that determination.

R986-100-117.  Disqualification For Fraud (Intentional
Program Violations or IPVs).

(1)  Any person who is at fault in obtaining or attempting
to obtain, an overpayment of assistance, as defined in Section
35A-3-602 from any of the programs listed in R986-100-102 or
otherwise intentionally breaches any program rule either
personally or through a representative is guilty of an intentional
program violation (IPV).  Acts which constitute an IPV include
but are not limited to:

(a)  knowingly making false or misleading statements;
(b)  misrepresenting, concealing, or withholding facts or

information;
(c)  posing as someone else;
(d)  not reporting the receipt of a public assistance payment

the individual knew or should have known they were not
eligible to receive;

(e)  not reporting a material change as required by and in
accordance with these rules; and

(f)  committing an act intended to mislead, misrepresent,
conceal or withhold facts or propound a falsity.

(2)  An IPV occurs when a person commits any of the
above acts in an attempt to obtain, maintain, increase or prevent
the decrease or termination of any public assistance payment(s).

(3)  When the Department determines or receives notice
from a court that fraud or an IPV has occurred, the client is
disqualified from receiving assistance of the same type for the
time period as set forth in rule, statute or federal regulation.

(4)  Disqualifications run concurrently.
(5)  All income and assets of a person who has been

disqualified from assistance for an IPV continue to be counted
and affect the eligibility and assistance amount of the household
assistance unit in which the person resides.

(6)  If an individual has been disqualified in another state,
the disqualification period for the IPV in that state will apply in
Utah provided the act which resulted in the disqualification
would have resulted in a disqualification had it occurred in
Utah. If the individual has been disqualified in another state for
an act which would have led to disqualification had it occurred
in Utah and is found to have committed an IPV in Utah, the
prior periods of disqualification in any other state count toward
determining the length of disqualification in Utah.

(7)  The client will be notified that a disqualification period
has been determined. The disqualification period shall begin no
later than the second month which follows the date the client
receives written notice of the disqualification and continues in
consecutive months until the disqualification period has expired.

(8)  Nothing in these rules is intended to limit or prevent a
criminal prosecution for fraud based on the same facts used to
determine the IPV.

R986-100-118.  Additional Penalty for a Client Who
Intentionally Misrepresents Residence.

A person who has been convicted in federal or state court
of having made a fraudulent statement or representation with
respect to the place of residence in order to receive assistance
simultaneously from two or more states is disqualified from
receiving assistance for any and all programs listed in R986-
100-102 above, for a period of 10 years.  This applies even if

Utah was not one of the states involved in the original
fraudulent misrepresentation.

R986-100-118a.  Improper Access of Public Assistance
Benefits.

(1)  A client may not access assistance payments through
an electronic benefit transfer, including through an automated
teller machine or point-of-sale device, in an establishment in the
state that;

(a)  exclusively or primarily sells intoxicating liquor,
(b)  allows gambling or gaming, or
(c)  provides adult-oriented entertainment where

performers disrobe or perform unclothed.
(2)  Violation of the provisions of subsection (1) of this

section will result in;
(a)  a warning letter for the first offense,
(b)  a one month disqualification for the second offense,

and
(c)  a three month disqualification for the third and all

subsequent offenses.

R986-100-119.  Reporting Possible Child Abuse or Neglect.
When a Department employee has reason to believe that a

child has been subjected to abuse or neglect, it shall be reported
under the provisions of Section 62A-4a-401 et seq.

R986-100-120.  Discrimination Complaints.
(1)  Complaints of discrimination can be made in person,

by phone, or in writing to the local office, the Office of the
Executive Director or the Director's designee, the Department's
Equal Opportunity Officer, or the appropriate Federal agency.

(2)  Complaints shall be resolved and responded to as
quickly as possible.

(3)  A record of complaints will be maintained by the local
office including the response to the complaint.

(4)  If a complaint is made to the local office, a copy of the
complaint together with a copy of the written response will be
sent to the Office of the Executive Director or the Director's
designee.

(5)  Discrimination complaints pertaining to the Food
Stamp Program will also be sent to the Secretary of Agriculture
or the Administrator of Food and Nutrition Service,
Washington, D.C., 20250 in accordance with the provisions of
7 CFR 272.6 (1999).

R986-100-121.  Agency Conferences.
(1)  Agency conferences are used to resolve disputes

between the client and Department staff.
(2)  Clients or Department staff may request an agency

conference at any time to resolve a dispute regarding a denial or
reduction of assistance.

(3)  Clients may have an authorized representative attend
the agency conference.

(4)  An agency conference will be attended by the client's
employment counselor and the counselor's supervisor unless the
client or the supervisor request that the employment counselor
not attend the conference.

(5)  If an agency conference has previously been held on
the same dispute, the Department may decline to hold the
requested conference if, in the judgment of the employment
counselor's supervisor, it will not result in the resolution of the
dispute.

(6)  If the Department requests the agency conference and
the client fails to respond, attend or otherwise cooperate in this
process, documentation in the case file of attempts by the staff
to follow these steps will be considered as compliance with the
requirement to attempt to resolve the dispute.

(7)  An agency conference may be held after a client has
made a request for hearing in an effort to resolve the dispute.  If
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so, the client must be notified that failure to participate or failure
to resolve the dispute at the agency conference will not affect
the client's right to proceed with the hearing.

R986-100-122.  Advance Notice of Department Action.
(1)  Except as provided in (2) below, clients will be

notified in writing when a decision concerning eligibility,
amount of assistance payment or action on the part of the
Department which affects the client's eligibility or amount of
assistance has been made.  Notice will be sent prior to the
effective date of any action to reduce or terminate assistance
payments.  The Department will send advance notice of its
intent to collect overpayments or to disqualify a household
member.

(2)  Except for overpayments, advance notice is not
required when:

(a)  the client requests in writing that the case be closed;
(b)  the client has been admitted to an institution under

governmental administrative supervision;
(c)  the client has been placed in skilled nursing care,

intermediate care, or long-term hospitalization;
(d)  the client's whereabouts are unknown and mail sent to

the client has been returned by the post office with no
forwarding address;

(e)  it has been determined the client is receiving public
assistance in another state;

(f)  a child in the household has been removed from the
home by court order or by voluntary relinquishment;

(g)  a special allowance provided for a specific period is
ended and the client was informed in writing at the time the
allowance began that it would terminate at the end of the
specified period;

(h)  a household member has been disqualified for an IPV
in accordance with 7 CFR 273.16, or the benefits of the
remaining household members are reduced or terminated to
reflect the disqualification of that household member;

(i)  the Department has received factual information
confirming the death of a client or payee if there is no other
relative able to serve as a new payee;

(j)  the client's certification period has expired;
(k)  the action to terminate assistance is based on the

expiration of the time limits imposed by the program;
(l)  the client has provided information to the Department,

or the Department has information obtained from another
reliable source, that the client is not eligible or that payment
should be reduced or terminated;

(m)  the Department determines that the client willfully
withheld information or;

(n)  when payment of financial assistance is made after
performance under R986-200-215 and R986-400-454 no
advance notice is needed when performance requirements are
not met.

(3)  For food stamp recipients and recipients of assistance
under R986-300, no action will be taken until ten days after
notice was sent unless one of the exceptions in (2)(a) through
(k) above apply.

(4)  Notice is complete if sent to the client's last known
address.  If notice is sent to the client's last known address and
the notice is returned by the post office or electronically with no
forwarding address, the notice will be considered to have been
properly served.  If a client elects to receive correspondence
electronically, notice is complete when sent to the client's last
known email address and/or posted to the client's Department
sponsored web page.

R986-100-123.  The Right To a Hearing and How to Request
a Hearing.

(1)  A client has the right to a review of an adverse
Department action by requesting a hearing.

(2) In cases where the Department sends notice of its intent
to take action to collect an alleged overpayment but there is no
alleged overpayment of food stamps, the client must request a
hearing in writing or orally within 30 days of the date of notice
of agency action.  In all other cases, the client must request a
hearing in writing or orally within 90 days of the date of the
notice of agency action with which the client disagrees.

(3)  Only a clear expression by the client to the effect that
the client wants an opportunity to present his or her case is
required.

(4)  The request for a hearing can be made at the local
office or the Division of Adjudication.

(5)  If the client disagrees with the level of food stamp
benefits paid or payable, the client can request a hearing within
the certification period, even if that is longer than 90 days.

(6)  If a request for restoration of lost food stamp benefits
is made within one year of the loss of benefits a client may
request a hearing within 90 days of the date of the denial of
restoration.

(7)  In the case of an overpayment and/or IPV the obligor
may contact the presiding officer and attempt to resolve the
dispute.  If the dispute cannot be resolved, the obligor may still
request a hearing provided it is filed within the time limit
provided in the notice of agency action.

R986-100-124.  How Hearings Are Conducted.
(1)  Hearings are held at the state level and not at the local

level.
(2)  Where not inconsistent with federal law or regulation

governing hearing procedure, the Department will follow the
Utah Administrative Procedures Act.

(3)  Hearings for all programs listed in R986-100-102 and
overpayments and IPVs in Section 35A-3-601 et seq. are
declared to be informal.

(4)  Hearings are conducted by an ALJ or a Hearing Officer
in the Division of Adjudication.  A Hearing Officer has all of
the same rights, duties, powers and responsibilities as an ALJ
under these rules and the terms are interchangeable.

(5)  Hearings are scheduled as telephone hearings.  Every
party wishing to participate in the telephone hearing must call
the Division of Adjudication before the hearing and provide a
telephone number where the party can be reached at the time of
the hearing.  If the client fails to call in advance, as required by
the notice of hearing, the appeal will be dismissed.

(6)  If a client requires an in-person hearing, the client must
contact an ALJ and request that the hearing be scheduled as an
in-person hearing.  The request should be made sufficiently in
advance of the hearing so that all other parties may be given
notice of the change in hearing type and the opportunity to
appear in person also.  Requests will only be granted if the
client can show that an in-person hearing is necessary to
accommodate a special need or if the ALJ deems an in-person
hearing is necessary to ensure an orderly and fair hearing which
meets due process requirements.  If the ALJ grants the request,
all parties will be informed that the hearing will be conducted in
person.  Even if the hearing is scheduled as an in-person
hearing, a party may elect to participate by telephone.  In-person
hearings are held in the office of the Appeals Unit unless the
ALJ determines that another location is more appropriate.  A
client can participate from the local Employment Center.

(7)  the Department is not responsible for any travel costs
incurred by the client in attending an in-person hearing.

(8)  the Division of Adjudication will permit collect calls
from parties and their witnesses participating in telephone
hearings.

R986-100-125.  When a Client Needs an Interpreter at the
Hearing.

(1)  If a client notifies the Department that an interpreter is



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 299

needed at the time the request for hearing is made, the
Department will arrange for an interpreter at no cost to the
client.

(2)  If an interpreter is needed at the hearing by a client or
the client's witness(es), the client may arrange for an interpreter
to be present at the hearing who is an adult with fluent ability to
understand and speak English and the language of the person
testifying, or notify the Division of Adjudication at the time the
appeal is filed that assistance is required in arranging for an
interpreter.

R986-100-126.  Procedure For Use of an Interpreter.
(1)  The ALJ will be assured that the interpreter:
(a)  understands the English language; and
(b)  understands the language of the client or witness for

whom the interpreter will interpret.
(2)  The ALJ will instruct the interpreter to interpret, word

for word, and not summarize, add, change, or delete any of the
testimony or questions.

(3)  The interpreter will be sworn to truthfully and
accurately translate all statements made, all questions asked, and
all answers given.

(4)  The interpreter will be instructed to translate to the
client the explanation of the hearing procedures as provided by
the ALJ.

R986-100-127.  Notice of Hearing.
(1)  All interested parties will be notified by mail at least 10

days prior to the hearing.
(2)  Advance written notice of the hearing can be waived if

the client and Department agree.
(3)  The notice shall contain:
(a)  the time, date, and place, or conditions of the hearing.

If the hearing is to be by telephone, the notice will provide the
number for the client to call and a notice that the client can call
the number collect;

(b)  the legal issues or reason for the hearing;
(c)  the consequences of not appearing;
(d)  the procedures and limitations for requesting

rescheduling; and
(e)  notification that the client can examine the case file

prior to the hearing.
(4)  If a client has designated a person or professional

organization as the client's agent, notice of the hearing will be
sent to that agent.  It will be considered that the client has been
given notice when notice is sent to the agent.

(5)  When a new issue arises during the hearing or under
other unusual circumstances, advance written notice may be
waived, if the Department and the client agree, after a full verbal
explanation of the issues and potential results.

(6)  The client must notify any representatives, including
counsel and witnesses, of the time and place of the hearing and
make necessary arrangements for their participation.

(7)  The notice of hearing will be translated, either in
writing or verbally, for certain clients participating in the RRP
program in accordance with RRP regulations.

R986-100-128.  Hearing Procedure.
(1)  Hearings are not open to the public.
(2)  A client may be represented at the hearing.  The client

may also invite friends or relatives to attend as space permits.
(3)  Representatives from the Department or other state

agencies may be present.
(4)  All hearings will be conducted informally and in such

manner as to protect the rights of the parties. The hearing may
be recorded.

(5)  All issues relevant to the appeal will be considered and
decided upon.

(6)  The decision of the ALJ will be based solely on the

testimony and evidence presented at the hearing.
(7)  All parties may testify, present evidence or comment

on the issues.
(8)  All testimony of the parties and witnesses will be given

under oath or affirmation.
(9)  Any party to an appeal will be given an adequate

opportunity to be heard and present any pertinent evidence of
probative value and to know and rebut by cross-examination or
otherwise any other evidence submitted.

(10)  The ALJ will direct the order of testimony and rule on
the admissibility of evidence.

(11)  Oral or written evidence of any nature, whether or not
conforming to the legal rules of evidence including hearsay,
may be accepted and will be given its proper weight.

(12)  Official records of the Department, including reports
submitted in connection with any program administered by the
Department or other State agency may be included in the record.

(13)  The ALJ may request the presentation of and may
take such additional evidence as the ALJ deems necessary.

(14)  The parties, with consent of the ALJ, may stipulate to
the facts involved.  The ALJ may decide the issues on the basis
of such facts or may set the matter for hearing and take such
further evidence as deemed necessary to determine the issues.

(15)  The ALJ may require portions of the evidence be
transcribed as necessary for rendering a decision.

(16)  Unless the client requests a continuance, the decision
of the ALJ will be issued within 60 days of the date on which
the client requests a hearing.

(17)  A decision of the ALJ which results in a reversal of
the Department decision shall be complied with within 10 days
of the issuance of the decision.

R986-100-129.  Rescheduling or Continuance of Hearing.
(1)  The ALJ may adjourn, reschedule, continue or reopen

a hearing on the ALJ's own motion or on the motion of the
client or the Department.

(2)  If a party knows in advance of the hearing that they
will be unable to proceed with or participate in the hearing on
the date or time scheduled, the party must request that the
hearing be rescheduled or continued to another day or time.

(a)  The request must be received prior to the hearing.
(b)  The request must be made orally or in writing to the

ALJ who is scheduled to hear the case.  If the request is not
received prior to the hearing, the party must show cause for
failing to make a timely request.

(c)  The party making the request must show cause for the
request.

(d)  Normally, a party will not be granted more than one
request for a continuance.

(3)  The rescheduled hearing must be held within 30 days
of the original hearing date.

R986-100-130. Default Order or Dismissal for Failure to
Participate.

(1)  The Department will issue a default order if an obligor
in an IPV or IPV overpayment case fails to participate in the
administrative process.  Participation for an obligor means:

(a)  signing and returning to the Department an approved
stipulation for repayment and making all of the payments as
agreed,

(b)  requesting and participating in a hearing, or
(c)  paying the overpayment in full.
(2)  If a hearing has been scheduled at the request of a

client or an obligor in a case not involving an IPV and the client
or obligor fails to appear at or participate in the hearing, either
in person or through a representative, the ALJ will, unless a
continuance or rescheduling has been requested, dismiss the
request for a fair hearing.

(3)  A default order will be based on the record and best
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evidence available at the time of the order.

R986-100-131.  Setting Aside A Default or Dismissal and/or
Reopening the Hearing After the Hearing Has Been
Concluded.

(1)  Any party who fails to participate personally or by
authorized representative as defined in R986-100-130 may
request that the default order or dismissal be set aside and a
hearing or a new hearing be scheduled.  If a party failed to
participate in a hearing but no decision has yet been issued, the
party may request that the hearing be reopened.

(2)  The request must be in writing, must set forth the
reason for the request and must be mailed, faxed or delivered to
the ALJ or presiding officer who issued the default order or
dismissal within ten days of the issuance of the default or
dismissal.  If the request is made after the expiration of the ten-
day time limit, the party requesting reopening must show good
cause for not making the request within ten days.

(3)  The ALJ has the discretion to schedule a hearing to
determine if a party requesting that a default order or dismissal
be set aside or a reopening satisfied the requirements of this rule
or may grant or deny the request on the basis of the record in the
case.

(4)  If a presiding officer issued the default or dismissal, the
officer shall forward the request to the Division of Adjudication.
The request will be assigned to an ALJ who will then determine
if the party requesting that the default or dismissal be set aside
or that the hearing be reopened has satisfied the requirements of
this rule.

(5)  The ALJ may, on his or her own motion, reschedule,
continue or reopen a case if it appears necessary to take
continuing jurisdiction based on a mistake as to facts or if the
denial of a hearing would be an affront to fairness.  A presiding
officer may, on his or her own motion, set aside a default or
dismissal on the same grounds.

(6)  If a request to set aside the default or dismissal or a
request for reopening is not granted, the ALJ will issue a
decision denying the request to reopen.  A copy of the decision
will be given or mailed to each party, with a clear statement of
the right of appeal or judicial review.  A defaulted party may
appeal a denial of a request to set aside a default or dismissal by
following the procedure in R986-100-135.  The appeal can only
contest the denial of the request to set aside the default and not
the underlying merits of the case.  If the default or dismissal is
set aside on appeal, the Executive Director or designee may rule
on the merits or remand the case to an ALJ for a ruling on the
merits on an additional hearing if necessary.

R986-100-132.  What Constitutes Grounds to Set Aside a
Default or Dismissal.

(1)  A request to reopen or set aside for failure to
participate:

(a)  will be granted if the party was prevented from
participating and/or appearing at the hearing due to
circumstances beyond the party's control;

(b)  may be granted upon such terms as are just for any of
the following reasons: mistake, inadvertence, surprise, excusable
neglect or any other reason justifying relief from the operation
of the decision.  The determination of what sorts of neglect will
be considered excusable is an equitable one, taking into account
all of the relevant circumstances including:

(i)  the danger that the party not requesting reopening will
be harmed by reopening,

(ii)  the length of the delay caused by the party's failure to
participate including the length of time to request reopening,

(iii)  the reason for the request including whether it was
within the reasonable control of the party requesting reopening,

(iv)  whether the party requesting reopening acted in good
faith, and

(v)  whether the party was represented by another at the
time of the hearing.  Because they are required to know and
understand Department rules, attorneys and professional
representatives are held to a higher standard, and

(vi)  whether based on the evidence of record and the
parties arguments or statements, setting aside the default and
taking additional evidence might effect the outcome of the case.

(2)  Requests to reopen or set aside are remedial in nature
and thus must be liberally construed in favor of providing
parties with an opportunity to be heard and present their case.
Any doubt must be resolved in favor of granting reopening.

R986-100-133.  Canceling an Appeal and Hearing.
When a client notifies the Division of Adjudication or the

ALJ that the client wants to cancel the hearing and not proceed
with the appeal, a decision dismissing the appeal will be issued.
This decision will have the effect of upholding the Department
decision.  The client will have ten days in which to reinstate the
appeal by filing a written request for reinstatement with the
Division of Adjudication.

R986-100-134.  Payments of Assistance Pending the Hearing.
(1)  A client is entitled to receive continued assistance

pending a hearing contesting a Department decision to reduce
or terminate food stamps or RRP financial assistance if the
client's request for a hearing is received no later than 10 days
after the date of the notice of the reduction, or termination.  The
assistance will continue unless the certification period expires
until a decision is issued by the ALJ. If the certification period
expires while the hearing or decision is pending, assistance will
be terminated. If a client becomes ineligible or the assistance
amount is reduced for another reason pending a hearing,
assistance will be terminated or reduced for the new reason
unless a hearing is requested on the new action.

(2)  If the client can show good cause for not requesting the
hearing within 10 days of the notice, assistance may be
continued if the client can show good cause for failing to file in
a timely fashion. Good cause in this paragraph means that the
delay in filing was due to circumstances beyond the client's
control or for circumstances which were compelling and
reasonable. Because the Department allows a client to request
a hearing by telephone or mail, good cause does not mean
illness, lack of transportation or temporary absence.

(3)  A client can request that payment of assistance not be
continued pending a hearing but the request must be in writing.

(4)  If payments are continued pending a hearing, the client
is responsible for any overpayment in the event of an adverse
decision.

(5)  If the decision of the ALJ is adverse to the client, the
client is not eligible for continued assistance pending any appeal
of that decision.

(6)  If a decision favorable to the client is rendered after a
hearing, and payments were not made pending the decision,
retroactive payment will be paid back to the date of the adverse
action if the client is otherwise eligible.

(7)  Financial assistance payments under FEP, FEPTP, GA
or WTE, and CC subsidies will not continue during the hearing
process regardless of when the appeal is filed.

(8)  Financial assistance under the RRP will not extend for
longer than the eight-month time limit for that program under
any circumstances.

(9)  Assistance is not allowed pending a hearing from a
denial of an application for assistance.

R986-100-135.  Further Appeal From the Decision of the
ALJ or Presiding Officer.

Either party has the option of appealing the decision of the
ALJ or presiding officer to either the Executive Director or
person designated by the Executive Director or to the District
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Court.  The appeal must be filed, in writing, within 30 days of
the issuance of the decision of the ALJ or presiding officer.  If
a request for a fair hearing is not timely filed under R986-100-
123, there are no further appeal rights.

KEY:  employment support procedures
June 27, 2013 35A-3-101 et seq.
Notice of Continuation September 8, 201035A-3-301 et seq.

35A-3-401 et seq.
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R990.  Workforce Services, Housing and Community
Development.
R990-101.  Qualified Emergency Food Agencies Fund
(QEFAF).
R990-101-1.  Designation as a Qualified Emergency Food
Fund Agency.

(1)  A qualified emergency food agency, hereinafter
referred to as Qualified Agency, is an organization that is;

(a)  exempt from federal income taxation under Section
501(c)(3), Internal Revenue Code, or

(b)  an association of governments or a municipality which,
as part of its activities operates a program that has as the
program's primary purpose to;

(i)  warehouse and distribute food to other agencies and
organizations providing food and food ingredients to low-
income persons, or

(ii)  provide food and food ingredients directly to low-
income persons.

(2)  For initial designation as a Qualified Agency, an
organization must file an application with, and must be
approved by, the State Community Services Office (SCSO)
before receiving distributions under Utah Code Section 35A-8-
1009.  The application form and instructions are available on the
SCSO Website at http://housing.utah.gov/scso/qefaf.

(3)  After initial designation as a Qualified Agency, a non-
profit 501(c)(3) organization must maintain a current Charitable
Solicitations Permit issued by the Utah Department of
Commerce, Division of Consumer Protection per Utah Code
Section 13-22-6 or be exempt under Utah Code Section 13-22-
8.  An association of governments or a municipality must
continue to operate a program which has, as the program's
primary purpose to warehouse and distribute food to other
agencies and organizations providing food and food ingredients
to low-income persons; or provide food and food ingredients
directly to low-income persons.

(4)  All entities applying to be designated as a Qualified
Agency must submit a list of current members of its Board of
Directors and contact information for the individual primarily
responsible for maintaining the organization's financial records.
This information should be submitted with the signed copies of
the Memorandum of Understanding each year.

R990-101-2.  Use of Funds.
Funds received from the QEFAF program must be

expended by the Qualified Agency only for purposes related to
warehousing and distributing food and food ingredients to other
agencies and organizations providing food and food ingredients
to low-income persons, or providing food and food ingredients
directly to low-income persons.

R990-101-3.  Allowable Expenditures.
(1)  Warehousing - Expenditures directly related to

receiving, sorting, weighing, handling, and storing of food and
food ingredients, including direct staff costs for warehousing
activities, scales, fork lifts, pallet jacks, shelving, refrigeration
equipment, supplies for food storage, and space costs associated
with the warehousing activity such as utilities, insurance,
cleaning supplies, pest control, and minor repairs and
maintenance.

(2)  Distributing - Expenditures directly related to
packaging and transporting food and food ingredients to other
agencies and organizations which provide food and food
ingredients to qualified low-income individuals and households,
including direct staff costs, transportation equipment costs such
as refrigeration units, insurance on vehicles used exclusively to
pick up and drop off food and food ingredients, fuel, licensing,
repairs and maintenance.

(3)  Providing - Expenditures directly related to providing
food and food ingredients directly to low-income individuals

and households, including direct staff costs for client intake,
case management, meal preparation and/or delivery of meals to
home-bound clients or congregate meal sites; operational
expenditures, including telephones, computer systems used to
track client eligibility, food intake and distribution; staff and
volunteer training costs such as food safety training; food
handler's permits; and other direct costs which are reasonable
and necessary.

(4)  Direct staff costs - is defined as salaries and wages,
employer's payroll taxes, and fringe benefits for staff directly
involved in collecting, transporting, receiving, weighing,
sorting, handling, and packaging food and food ingredients;
dispensing food and food ingredients directly to eligible clients;
preparing, serving and/or delivering meals to eligible clients;
and providing case management services directly to eligible
food bank clients.  Personnel costs for staff who also work in
non-QEFAF supported activities must be supported by time and
activity reports.

(5)  Food and food ingredients - reasonable and necessary
purchases of food and food ingredients that are warehoused,
distributed, and/or provided directly to eligible low-income
individuals and households is allowable.

(6)  Administrative Expenditures - QEFAF funds expended
for administrative costs shall not exceed 5% of the total
distributions received under the QEFAF program for any fiscal
year.  Any QEFAF funds unexpended as of the end of
Qualifying Agency's fiscal year should be clearly identified and
treated as temporarily restricted funds.

R990-101-4.  Non-Allowable Expenditures.
Expenditures that do not directly pertain to warehousing,

distributing, or providing food and food ingredients to low-
income persons, other than the maximum 5% administrative
costs as provided in R990-101-3(6), are not allowed.
Specifically, expenditures associated with soliciting or
promoting cash or food donations, recognizing donors and
volunteers, and transportation costs other than picking up and
delivering food and food ingredients, are not allowed.
Expenditures not specifically listed in R990-101-3 are not
allowed.

R990-101-5.  Submission of Claims.
(1)  A Qualified Agency cannot submit more than one

claim per month.  Claims must be submitted online using the
Web Grants system at the following website address:
http://www.webgrants.community.utah.gov

(2)  Claims must be based on the number of eligible
pounds of food donated to Qualified Agency during the state
fiscal year valued at the rate of $0.12 per pound.

R990-101-6.  Limited Funds Available.
Funds available under the QEFAF program are limited.  In

the event funds deposited into the QEFAF are insufficient to
meet the claims for distribution received, the SCSO will make
distributions to Qualified Agencies in the order in which the
claims are received by SCSO.  The time of submission, as
recorded in the Web Grants system, will be used to determine
the order in which claims are received by SCSO.

R990-101-7.  Eligible Pounds.
(1)  Eligible pounds means the aggregate number of

pounds of food and food ingredients, as defined in Utah Code
Section 59-12-102 that are donated to the Qualified Agency
during the fiscal year and for which Utah sales or use tax was
paid by the person donating the food or food ingredients.

(2)  Eligible pounds cannot be carried over to a succeeding
fiscal year.

(3)  Food or food ingredients procured through corporate
donations, the grocery rescue program, or directly from the
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manufacturer are not eligible poundage for the QEFAF program.
(4)  Produce donated from home gardeners, commercial

gardeners and gardening programs, as well as meat, poultry,
eggs and other food and food ingredients donated by farmers,
ranchers and others, are not eligible poundage for the QEFAF
program.

(5)  Once eligible poundage of food and food ingredients
has been reported by one Qualified Agency, poundage shared
with other community partners cannot be claimed a second time.

(6)  It is the responsibility of the Qualified Agency to know
and properly document the source of all donated poundage
claimed.

R990-101-8.  Recordkeeping Requirements.
Each Qualified Agency must maintain;
(1)  receipts and other original records for donations of

food and food ingredients, including schedules and work papers
supporting claims made under the OEFAF program for a period
of five years following the date of the claim,

(2)  a financial management system that provides accurate,
current, and complete disclosure of the receipt and
disbursements of all QEFAF funds, including accounting
records that are supported by source documentation sufficient to
determine that QEFAF funds were expended only for purposes
as stated in Utah Code Section 35A-8-1009 and R990-101-2,
and

(3)  effective control and accountability for all QEFAF
funds and all property, equipment, and other assets acquired
with QEFAF funds.  Qualified Agency agrees to adequately
safeguard all such assets and assure they are used solely for
authorized purposes.  Such records must be maintained by
Qualified Agency for a period of five years following the date of
the claim.

R990-101-9.  Monitoring.
SCSO will monitor Qualified Agency claims and may

conduct one or more site visits to inspect records supporting the
pounds of food and food ingredients claimed.  SCSO may also
review financial records to determine that distributions received
are expended in accordance with Utah Code Section 35A-8-
1009(8) and rule R990-101-3.  The Qualified Agency agrees to
provide all information requested by SCSO in performing this
monitoring responsibility and will make such records available,
upon reasonable notice, for said monitoring.

R990-101-10.  Overpayment Recoupment.
(1)  Amounts to a Qualified Agency under this agreement

that are determined by audit to be ineligible for reimbursement
because a) such claims were based on ineligible food or food
ingredient donations; or b) lack of adequate documentation to
support the total poundage of food or food ingredient donations
claimed must be immediately returned to the State.

(2)  Expenditures of QEFAF funds determined by audit to
be unallowable because the funds were used for purposes not
specified above under R990-101-2 or expenditures which are
not supported by adequate source documentation be;

(a) immediately returned to the state, or
(b) properly segregated in the Qualified Agency's

accounting records and identified as temporarily restricted until
such time as those funds are used for the purposes specified in
R990-101-2 and R990-101-3.

R990-101-11.  Training and Technical Assistance.
SCSO agrees to provide training and technical assistance

to a Qualified Agency for help in accessing and submitting a
claim online using the Web Grants system.  The Qualified
Agency is responsible for ensuring that its staff receives such
training and assistance.

KEY:  Qualified Emergency Food Agencies Fund, QEFAF,
antipoverty programs, community action programs
July 1, 2013 35A-8-1004
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R994.  Workforce Services, Unemployment Insurance.
R994-403.  Claim for Benefits.
R994-403-101a.  Filing a New Claim.

(1)  A new claim for unemployment benefits is made by
filing with the Department of Workforce Services Claims
Center.  A new claim can be filed by telephone, completing an
application at the Department's web site, or as otherwise
instructed by the Department.

(2)  The effective date of a new claim for benefits is the
Sunday of the week in which the claim is filed, provided the
claimant did not work full-time during that week, or is not
entitled to earnings equal to or in excess of the WBA for that
week.  A claim for benefits can only be made effective for a
prior week if the claimant can establish good cause for late filing
in accordance with R994-403-106a.

(3)  When a claimant files a new claim during the last week
of a quarter and has worked less than full-time for that week, the
Department will make the claim effective that week if it is
advantageous to the claimant, even if the claimant has earnings
for that week that are equal to or in excess of the WBA.

(4)  Wages used to establish eligibility for a claim cannot
be used on a subsequent claim.

R994-403-102a.  Cancellation of Claim.
(1)  Once a weekly claim has been filed and the claimant

has been deemed monetarily eligible, the claim is considered to
have been established, even if no payment has been made or
waiting week credit granted.  The claim then remains established
for 52 weeks during which time another regular claim may not
be filed against the state of Utah unless the claim is canceled.

(2)  A claim may be canceled if the claimant requests that
the claim be canceled and one of the following circumstances
can be shown:

(a)  no weekly claims have been filed;
(b)  cancellation is requested prior to the issuance of the

monetary determination;
(c)  the request is made within the same time period

permitted for an appeal of the monetary determination and the
claimant returns any benefits that have been paid;

(d)  the claimant had earnings, severance, or vacation
payments equal to or greater than the WBA applicable to all
weeks for which claims were filed;

(e)  the claimant meets the eligibility requirements for filing
a new claim following a disqualification due to a strike in
accordance with the requalifying provisions of Subsection 35A-
4-405(4)(c);

(f)  the claimant meets the requirements for cancellation
established under the provisions for combined wage claims in
R994-106-107; or

(g)  the claimant has filed an unemployment compensation
for ex-military (UCX) claim, and it is determined the claimant
does not have wage credits under Title 5, chapter 85, U.S. Code.

(3)  If a claimant is disqualified from the receipt of
unemployment benefits because he or she was discharged for a
crime in connection with work under R994-405-210, whether
the claimant was deemed monetarily eligible or not, the claim
will be established for 52 weeks and cannot be canceled even if
the requirements of subsection (2) have been satisfied.

R994-403-103a.  Reopening a Claim.
(1)  A claim for benefits is considered "closed" when a

claimant reports four consecutive weeks of earnings equal to or
in excess of the WBA or does not file a weekly claim within 27
days from the last week filed. In those circumstances, the
claimant must reopen the claim before benefits can be paid.

(2)  A claimant may reopen the claim any time during the
52-week period after first filing by contacting the Claims Center.
The effective date of the reopened claim will be the Sunday of
the week in which the claimant requests reopening unless good

cause is established for failure to request reopening during a
prior week in accordance with R994-403-106a.

R994-403-104g.  Using Unused Wages for a Subsequent
Claim.

(1)  A claimant may have sufficient wage credits to
monetarily qualify for a subsequent claim without intervening
employment.

(2)  With the exception of subsection (3), benefits will not
be paid under Subsection 35A-4-403(1)(g) from the effective
date of the claim and continuing until the week the claimant
provides proof of covered employment equal to at least six times
the WBA.  Each of the following elements must be satisfied:

(a)  the claimant must have performed work in covered
employment after the effective date of the original claim, but not
necessarily during the benefit year of the original claim;

(b)  actual services must have been performed.  Vacation,
severance pay, or a bonus cannot be used to requalify; and

(c)  the claimant must have earnings from covered
employment, as defined in R994-201-101(9), equal to at least
six times the WBA of the original or subsequent claim,
whichever is lower.

(3)  Intervening covered employment is not required if the
claimant did not receive benefits during the preceding benefit
year.

R994-403-105a.  Filing Weekly Claims.
(1)  Claims must be filed on a weekly basis.  For

unemployment benefit purposes, the week begins at 12:01 a.m.
on Sunday and ends at midnight on Saturday.  The claimant is
the only person who is authorized to file weekly claims.  The
responsibility for filing weekly claims cannot be delegated to
another person.

(2)  Each weekly claim should be filed as soon as possible
after the Saturday week ending date.  If the claim has not been
closed, the Department will allow 20 days after the week ending
date to file a timely claim.  A weekly claim filed 21 or more
calendar days after the week ending date will be denied unless
good cause for late filing is established in accordance with
R994-403-106a.

R994-403-106a.  Good Cause for Late Filing.
(1)  Claims must be filed timely to insure prompt, accurate

payment of benefits.  Untimely claims are susceptible to errors
and deprive the Department of its responsibility to monitor
eligibility.  Benefits may be paid if it is determined that the
claimant had good cause for not filing in a timely manner.

(2)  The claimant has the burden to establish good cause by
competent evidence.  Good cause is limited to circumstances
where it is shown that the reasons for the delay in filing were
due to circumstances beyond the claimant's control or were
compelling and reasonable.  Some reasons for good cause for
late filing may raise other eligibility issues.  Some examples that
may establish good cause for late filing are:

(a)  a crisis of several days duration that interrupts the
normal routine during the time the claim should be filed;

(b)  hospitalization or incarceration; or
(c)  coercion or intimidation exercised by the employer to

prevent the prompt filing of a claim.
(3)  The Department is the only acceptable source of

information about unemployment benefits.  Relying on
inaccurate advice from friends, relatives, other claimants or
similar sources does not constitute good cause.

(4)  Good cause for late filing cannot extend beyond 65
weeks from the filing date of the initial claim.

R994-403-107b.  Registration, Workshops, Deferrals -
General Definition.

(1)  A claimant must register for work with the Department,



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 305

unless, at the discretion of the Department, registration is
waived or deferred.

(2)  The Department may require attendance at workshops
designed to assist claimants in obtaining employment.

(3)  Failure, without good cause, to comply with the
requirements of Subsections (1) and (2) of this section may
result in a denial of benefits.  The claimant has the burden to
establish good cause through competent evidence.  Good cause
is limited to circumstances where it is shown that the failure to
comply was due to circumstances beyond the control of the
claimant or which were compelling and reasonable. The proof
of inability to register or report may raise an able or available
issue.

(4)  The denial of benefits begins with the Sunday of the
week the claimant failed to comply and will continue through
the Saturday prior to the week the claimant contacts the
Department and complies by either registering for work,
reporting as required, or scheduling an appointment to attend the
next available workshop or conference.  The denial can be
waived if the Department determines the claimant complied
within 7 calendar days of the decision date.

R994-403-108b.  Deferral of Work Registration and Work
Search.

(1)  The Department may elect to defer the work
registration and work search requirements.  A claimant placed
in a deferred status is not required to actively seek work but
must meet all other availability requirements of the act.
Deferrals are generally limited to the following circumstances:

(a)  Labor Disputes.
A claimant who is unemployed due to a labor dispute may

be deferred while an eligibility determination under Subsection
35A-4-405(4) is pending.  If benefits are allowed, the claimant
must register for work immediately.

(b)  Union Attachment.
(i)  A claimant who is a union member in good standing, is

on the out-of-work list, or is otherwise eligible for a job referral
by the union, and has earned at least half of his or her base
period earnings through the union, may be eligible for a deferral.
If a deferral is granted to a union member, it shall not be
extended beyond the mid-point of the claim unless the claimant
can demonstrate a reasonable expectation of obtaining
employment through the union.

(ii)  If the claimant is not in deferred status because the
claimant did not earn at least 50 percent of his or her base period
wage credits in employment as a union member, or the deferral
has ended, the claimant must meet the requirements of an active,
good faith work search by contacting employers in addition to
contacts with the union.  This work search is required even
though unions may have regulations and rules which penalize
members for making independent contacts to try to find work or
for accepting nonunion employment.

(c)  Employer Attachment.
A claimant who has an attachment to a prior employer and

a date of recall to full-time employment within ten weeks of
filing or reopening a claim may have the work registration
requirement deferred to the expected date of recall.  The deferral
should not extend longer than ten weeks.

(d)  Three Week Deferral.
A claimant who accepts a definite offer of full-time work

to begin within three weeks, shall be deferred for that period.
(e)  Seasonal.
A claimant may be deferred when, due to seasonal factors,

work is not available in the claimant's primary base period
occupation and other suitable work is not available in the area.

(f)  Department approval.
If Department approval is granted under the elements of

R994-403-202, the claimant will be placed in deferred status
once the training begins and will not be required to register for

work or to seek and accept work.  The deferral also applies to
break periods between successive terms as long as the break
period is four weeks or less.  A claimant must make a work
search prior to the onset of training, even if the claimant has
been advised that the training has been approved.

(2)  Deferrals cannot be granted if prohibited by state or
federal law for certain benefit programs.

R994-403-109b.  Profiled Claimants.
(1)  The Department will identify individuals who are

likely to exhaust unemployment benefits through a profiling
system and require that they participate in reemployment
services.  These services may include job search workshops, job
placement services, counseling, testing, and assessment.

(2)  In order to avoid disqualification for failure to
participate in reemployment services, the claimant must show
good cause for nonparticipation.  Good cause is limited to
circumstances where the claimant can show that the reasons for
the delay in filing were due to circumstances beyond the
claimant's control or were compelling and reasonable.

(3)  Failure to participate in reemployment services without
good cause will result in a denial of benefits beginning with the
week the claimant refuses or fails to attend scheduled services
and continuing until the week the claimant contacts the
Employment Center to arrange participation in the required
reemployment service.

(4)  Some reasons for good cause for nonparticipation may
raise other eligibility issues.

R994-403-110c.  Able and Available - General Definition.
(1)  The primary obligation of the claimant is to become

reemployed.  A claimant may meet all of the other eligibility
criteria but, if the claimant cannot demonstrate ability,
availability, and an active good faith effort to obtain work,
benefits cannot be allowed.

(2)  A claimant must be attached to the labor force, which
means the claimant can have no encumbrances to the immediate
acceptance of full-time work.  The claimant must:

(a)  be actively engaged in a good faith effort to obtain
employment; and

(b)  have the necessary means to become employed
including tools, transportation, licenses, and childcare if
necessary.

(3)  The continued unemployment must be due to the lack
of suitable job opportunities.

(4)  The only exception to the requirement that a claimant
actively seek work is if the Department has approved schooling
under Section 35A-4-403(2) and the claimant meets the
requirements of R994-403-107b.

(5)  The only exception to the requirements that the
claimant be able to work and actively seeking full-time work are
that the claimant meets the requirements of R994-403-111c(6).

R994-403-111c.  Able.
(1)  The claimant must have no physical or mental health

limitation which would preclude immediate acceptance of full-
time work.  A recent history of employment is one indication of
a claimant's ability to work.  If there has been a change in the
claimant's physical or mental capacity since his or her last
employment, there is a presumption of inability to work which
the claimant must overcome by competent evidence.  The
claimant must show that there is a reasonable likelihood that
jobs exist which the claimant is capable of performing before
unemployment insurance benefits can be allowed.  Pregnancy is
treated the same as other physical limitations.

(2)  For purposes of determining weekly eligibility for
benefits, it is presumed a claimant who is not able to work more
than one-half the normal workweek will be considered not able
to perform full-time work.  The normal workweek means the
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normal workweek in the claimant's occupation.  A claimant will
be denied under this section for any week in which the claimant
refuses suitable work due to an inability to work, regardless of
the length of time the claimant is unable to work.

(a)  Past Work History.
Benefits will not be denied solely on the basis of a physical

or mental health limitation if the claimant earned base period
wages while working with the limitation and is:

(i)  willing to accept any work within his or her ability;
(ii)  actively seeking work consistent with the limitation;

and
(iii)  otherwise eligible.
Under these circumstances, the unemployment is

considered to be due to a lack of employment opportunities and
not due to an inability to work.

(b)  Medical Verification.
When an individual has a physical or mental health

limitation, medical information from a competent health care
provider is one form of evidence used to determine the
claimant's ability to work.  The provider's opinion is presumed
to be an accurate reflection of the claimant's ability to work,
however, the provider's opinion may be overcome by other
competent evidence.  The Department will determine if medical
verification is required.

(3)  Temporary Disability.
(a)  Employer Attached.
A claimant is not eligible for benefits if the claimant is not

able to work at his or her regular job due to a temporary
disability and the employer has agreed to allow the claimant to
return to the job when he or she is able to work.  In this case, the
claimant's unemployment is due to an inability to work rather
than lack of available work.  The claimant is not eligible for
benefits even if there is other work the claimant is capable of
performing with the disability.  If a claimant is precluded from
working due to Federal Aviation Administration regulations
because of pregnancy, and the employer has agreed to allow the
claimant to return to the job, the claimant is considered to be on
a medical leave of absence and is not eligible for benefits.

(b)  No Employer Attachment.
If the claimant has been separated from employment with

no expectation of being allowed to return when he or she is
again able to work, or the temporary disability occurred after
becoming unemployed, benefits may be allowed even though the
claimant cannot work in his or her regular occupation if the
claimant can show there is work the claimant is capable of
performing and for which the claimant reasonably could be
hired.  The claimant must also meet other eligibility
requirements including making an active work search.

(4)  Hospitalization.
A claimant is unable to work if hospitalized unless the

hospitalization is on an out-patient basis or the claimant is in a
rehabilitation center or care facility and there is independent
verification that the claimant is not restricted from immediately
working full-time.  Immediately following hospitalization, a
rebuttable presumption of physical inability continues to exist
for the period of time needed for recuperation.

(5)  Workers' Compensation.
(a)  Compensation for Lost Wages.
A claimant is not eligible for unemployment benefits while

receiving temporary total disability workers' compensation
benefits.

(b)  Subsequent Awards.
The Department may require that a claimant who is

receiving permanent partial disability benefits from workers'
compensation show that he or she is able and available for full-
time work and can reasonably expect to obtain full-time work
even with the disability.

(c)  Workers' compensation disability payments are not
reportable as wages.

(6)  Physical or Mental Health Limitation.
(a)  A claimant who is not able to work full-time due to a

physical or mental health limitation, may be considered eligible
under this rule if:

(i)  the claimant's base period employment was limited to
part-time because of the claimant's physical or mental health
limitations;

(ii)  the claimant's prior part-time work was substantial.
Substantial is defined as at least 50 percent of the hours
customarily worked in the claimant's occupation;

(iii)  the claimant is able to work at least as many hours as
he or she worked prior to becoming unemployed;

(iv)  there is work available which the claimant is capable
of performing; and

(v)  the claimant is making an active work search.
(b)  The Department may require that the claimant establish

ability by competent evidence.

R994-403-112c.  Available.
(1)  General Requirement.
The claimant must be available for full-time work.  Any

restrictions on availability, such as lack of transportation,
domestic problems, school attendance, military obligations,
church or civic activities, whether self-imposed or beyond the
control of the claimant, lessen the claimant's opportunities to
obtain suitable full-time work.

(2)  Activities Which Affect Availability.
It is not the intent of the act to subsidize activities which

interfere with immediate reemployment.  A claimant is not
considered available for work if the claimant is involved in any
activity which cannot be immediately abandoned or interrupted
so that the claimant can seek and accept full-time work.

(a)  Activities Which May Result in a Denial of Benefits.
For purposes of establishing weekly eligibility for benefits,

a claimant who is engaged in an activity for more than half the
normal workweek that would prevent the claimant from
working, is presumed to be unavailable and therefore ineligible
for benefits.  The normal workweek means the normal
workweek in the claimant's occupation.  This presumption can
be overcome by a showing that the activity did not preclude the
immediate acceptance of full-time work, referrals to work,
contacts from the Department, or an active search for work.
When a claimant is away from his or her residence but has made
arrangements to be contacted and can return quickly enough to
respond to any opportunity for work, the presumption of
unavailability may be overcome.  The conclusion of
unavailability can also be overcome in the following
circumstances:

(i)  Definite Offer of Work or Recall.
If the claimant has accepted a definite offer of full-time

employment or has a date of recall to begin within three weeks,
the claimant does not have to demonstrate further availability
except as provided in subparagraphs (B) and (C) of this section
and is not required to seek other work.  Because the statute
requires that a claimant be able to work, if a claimant is unable
to work for more than one-half of any week due to illness or
hospitalization, benefits will be denied.

(ii)  Jury Duty or Court Attendance.
Jury duty or court attendance is a public duty required by

law and a claimant will not be denied benefits if he or she is
unavailable because of a lawfully issued summons to appear as
a witness or to serve on a jury unless the claimant:

(A)  is a party to the action;
(B)  had employment which he or she was unable to

continue or accept because of the court service; or
(C)  refused or delayed an offer of suitable employment

because of the court service.
The time spent in court service is not a personal service

performed under a contract of hire and therefore is not
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considered employment.
(b)  Activities Which Will Result in a Denial of Benefits.
(i)  Refusal of Work.
When a claimant refuses any suitable work, the claimant is

considered unavailable.  Even though the claimant had valid
reasons for not accepting the work, benefits will not be allowed
for the week or weeks in which the work was available. Benefits
are also denied when a claimant fails to be available for job
referrals or a call to return to work under reasonable conditions
consistent with a previously established work relationship.  This
includes referral attempts from a temporary employment service,
a school district for substitute teaching, or any other employer
for which work is "on-call."

(ii)  Failure to Perform All Work During the Week of
Separation.

(A)  Benefits will be denied for the week in which
separation from employment occurs if the claimant's
unemployment was caused because the claimant was not able or
available to do his or her work.  In this circumstance, there is a
presumption of continued inability or unavailability and an
indefinite disqualification will be assessed until there is proof of
a change in the conditions or circumstances.

(B)  If the claimant was absent from work during the last
week of employment and the claimant was not paid for the day
or days of absence, benefits will be denied for that week.  The
claimant will be denied benefits under this section regardless of
the length of the absence.

(3)  Hours of Availability.
(a)  Full-Time.
Except as provided in R994-403-111c(5), in order to meet

the availability requirement, a claimant must be ready and
willing to immediately accept full-time work.  Full-time work
generally means 40 hours a week but may vary due to customary
practices in an occupation.  If the claimant was last employed
less than full-time, there is a rebuttable presumption that the
claimant continues to be available for only part-time work.

(b)  Other Than Normal Work Hours.
If the claimant worked other than normal work hours and

the work schedule was adjusted to accommodate the claimant,
the claimant cannot continue to limit his or her hours of
availability even if the claimant was working 40 hours or more.
The claimant must be available for full-time work during normal
work hours as is customary for the industry.

(4)  Type of Work and Wage Restrictions.
(a)  The claimant must be available for work that is

considered suitable based on the length of time he or she has
been unemployed as provided in R994-405-306.

(b)  Contract Obligation.
If a claimant is restricted due to a contractual obligation

from competing with a former employer or accepting
employment in the claimant's regular occupation, the claimant
is not eligible for benefits unless the claimant can show that he
or she:

(i)  is actively seeking work outside the restrictions of the
noncompete contract;

(ii)  has the skills and/or training necessary to obtain that
work; and

(iii)  can reasonably expect to obtain that employment.
(5)  Employer/Occupational Requirements.
If the claimant does not have the license or special

equipment required for the type of work the claimant wants to
obtain, the claimant cannot be considered available for work
unless the claimant is actively seeking other types of work and
has a reasonable expectation of obtaining that work.

(6)  Temporary Availability.
When an individual is limited to temporary work because

of anticipated military service, school attendance, travel, church
service, relocation, a reasonable expectation of recall to a former
employer for which the claimant is not in deferral status, or any

other anticipated restriction on the claimant's future availability,
availability is only established if the claimant is willing to
accept and is actively seeking temporary work.  The claimant
must also show there is a realistic expectation that there is
temporary work in the claimant's occupation, otherwise the
claimant may be required to accept temporary work in another
occupation.  Evidence of a genuine desire to obtain temporary
work may be shown by registration with and willingness to
accept work with temporary employment services.

(7)  Distance to Work.
(a)  Customary Commuting Patterns.
A claimant must show reasonable access to public or

private transportation, and a willingness to commute within
customary commuting patterns for the occupation and
community.

(b)  Removal to a Locality of Limited Work Opportunities.
A claimant who moves from an area where there are

substantial work opportunities to an area of limited work
opportunities must demonstrate that the new locale has work for
which the claimant is qualified and which the claimant is willing
to perform.  If the work is so limited in the new locale that there
is little expectation the claimant will become reemployed, the
continued unemployment is the result of the move and not the
failure of the labor market to provide employment opportunities.
In that case, the claimant is considered to have removed himself
or herself from the labor market and is no longer eligible for
benefits.

(8)  School.
(a)  A claimant attending school who has not been granted

Department approval for a deferral must still meet all
requirements of being able and available for work and be
actively seeking work.  Areas that need to be examined when
making an eligibility determination with respect to a student
include reviewing a claimant's work history while attending
school, coupled with his or her efforts to secure full-time work.
If the hours of school attendance conflict with the claimant's
established work schedule or with the customary work schedule
for the occupation in which the claimant is seeking work, a
rebuttable presumption is established that the claimant is not
available for full-time work and benefits will generally be
denied.  An announced willingness on the part of a claimant to
discontinue school attendance or change his or her school
schedule, if necessary, to accept work must be weighed against
the time already spent in school as well as the financial loss the
claimant may incur if he or she were to withdraw.

(b)  A presumption of unavailability may also be raised if
a claimant moves, for the purpose of attending school, from an
area with substantial labor market to a labor market with more
limited opportunities.  In order to overcome this presumption,
the claimant must demonstrate there is full-time work available
in the new area which the claimant could reasonably expect to
obtain.

(9)  Employment of Youth.
Title 34, Chapter 23 of the Utah Code imposes limitations

on the number of hours youth under the age of 16 may work.
The following limitations do not apply if the individual has
received a high school diploma or is married.  Claimants under
the age of 16 who do not provide proof of meeting one of these
exceptions are under the following limitations whether or not in
student status because they have a legal obligation to attend
school.  Youth under the age of 16 may not work:

(a)  during school hours except as authorized by the proper
school authorities;

(b)  before or after school in excess of 4 hours a day;
(c)  before 5:00 a.m. or after 9:30 p.m. on days preceding

school days;
(d)  in excess of 8 hours in any 24-hour period; or
(e)  more than 40 hours in any week.
(10)  Domestic Obligations.
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When a claimant has an obligation to care for children or
other dependents, the claimant must show that arrangements for
the care of those individuals have been made for all hours that
are normally worked in the claimant's occupation and must show
a good faith, active work search effort.

R994-403-113c.  Work Search.
(1)  General Requirements.
Unless the claimant qualifies for a work search deferral

pursuant to R994-403-108b, a claimant must make an active,
good faith effort to secure employment each and every week for
which benefits are claimed.  Efforts to find work must be judged
by the standards of the occupation and the community.

(2)  Active.
An active effort to look for work means that the claimant

must make a minimum of four new job contacts each week
unless the claimant is otherwise directed by the unemployment
division.  Those contacts should be made with employers that
hire people in the claimant's occupation or occupations for
which the claimant has work experience or would otherwise be
qualified and willing to accept employment.  If the claimant fails
to make four new job contacts during the first week filed,
involvement in job development activities that are likely to
result in employment will be accepted as reasonable, active job
search efforts.

(3)  Good Faith.
Good faith efforts are defined as those methods which a

reasonable person, anxious to return to work, would make if
desirous of obtaining employment.  A good faith effort extends
beyond simply making a specific number of contacts to satisfy
the Department requirement.

R994-403-114c.  Claimant's Obligation to Prove Weekly
Eligibility.

The claimant:
(1)  has the burden of proving that he or she is able,

available, and actively seeking full-time work:
(2)  must report any information that might affect

eligibility;
(3)  must provide any information requested by the

Department which is required to establish eligibility;
(4)  must immediately notify the Department if the claimant

is incarcerated; and
(5)  must keep a detailed record of his or her weekly job

contacts so that the Department can verify the contact at any
time for an audit or eligibility review.  A detailed record
includes the following information:

(a)  the date of the contact,
(b)  the name of the employer or other identifying

information such as a job reference number,
(c)  employer contact information such as the employer's

mailing address, phone number, email address, or website
address, and name of the person contacted if available,

(d)  details of the position for which the claimant applied,
(e)  method of contact, and
(f)  results of the contact.

R994-403-115c.  Period of Ineligibility.
(1)  Eligibility for benefits is established on a weekly basis.

If the Department has determined that the claimant is not able or
available for work, and it appears the circumstances will likely
continue, an indefinite disqualification will be assessed, and the
claimant must requalify by showing that he or she is able and
available for work.

(2)  If the Department has reason to believe a claimant has
not made a good faith effort to seek work, or the Department is
performing a routine audit of a claim, the Department can only
require that the claimant provide proof of work search activities
for the four weeks immediately preceding the Department's

request.  However, if the claimant admits he or she did not
complete the work search activities required under this rule, the
Department can disqualify a claimant for more than four weeks.

(3)  The claimant will be disqualified for all weeks in
which it is discovered that the claimant was not able or available
to accept work without regard to the four-week limitation.

R994-403-116e.  Eligibility Determinations: Obligation to
Provide Information.

(1)  The Department cannot make proper determinations
regarding eligibility unless the claimant and the employer
provide correct information in a timely manner.  Claimants and
employers therefore have a continuing obligation to provide any
and all information and verification which may affect eligibility.

(2)  Providing incomplete or incorrect information will be
treated the same as a failure to provide information if the
incorrect or insufficient information results in an improper
decision with regard to the claimant's eligibility.

R994-403-117e.  Claimant's Responsibility.
(1)  The claimant must provide all of the following:
(a)  his or her correct name, social security number,

citizenship or alien status, address and date of birth;
(b)  the correct business name and address for each base

period employer and for each employer subsequent to the base
period;

(c)  information necessary to determine eligibility or
continuing eligibility as requested on the initial claim form, or
on any other Department form including work search
information.  This includes information requested through the
use of an interactive voice response system or the Internet;

(d)  the reasons for the job separation from base period and
subsequent employers when filing a new claim, requalifying for
a claim, or any time the claimant is separated from employment
during the benefit year.  The Department may require a
complete statement of the circumstances precipitating the
separation; and

(e)  any other information requested by the Department.
This includes requests for documentary evidence, written
statements, or oral requests.  Claimants are required to return
telephone calls when requested to do so by Department
employees.

(2)  Claimants are also required to report, at the time and
place designated, for an in-person interview with a Department
representative if so requested.

(3)  By filing a claim for benefits, the claimant has given
consent to the employer to release to the Department all
information necessary to determine eligibility even if the
information is confidential.

R994-403-118e.  Disqualification Periods if a Claimant Fails
to Provide Information.

(1)  A claimant is not eligible for benefits if the Department
does not have sufficient information to determine eligibility.
Except as provided in subsection (6) of this section, a claimant
who fails to provide necessary information without good cause
is disqualified from the receipt of unemployment benefits until
the information is received by the Department.  Good cause is
limited to circumstances where the claimant can show that the
reasons for the delay in filing were due to circumstances beyond
the claimant's control or were compelling and reasonable.

(2)  If insufficient or incorrect information is provided
when the initial claim is filed, the disqualification will begin
with the effective date of the claim.

(3)  If a potentially disqualifying issue is identified as part
of the weekly certification process and the claimant fails to
provide the information requested by the Department, the
disqualification will begin with the Sunday of the week for
which eligibility could not be determined.



UAC (As of July 1, 2013) Printed:  August 15, 2013 Page 309

(4)  If insufficient or incorrect information is provided as
part of a review of payments already made, the disqualification
will begin with the week in which the response to the
Department's request for information is due.

(5)  The disqualification will continue through the Saturday
prior to the week in which the claimant provides the
information.  The denial can be waived if the Department
determines the claimant complied within 7 calendar days of the
date the decision was issued.

R994-403-119e.  Overpayments Resulting from a Failure to
Provide Information.

(1)  Any overpayment resulting from the claimant's failure
to provide information, or based on incorrect information
provided by the claimant, will be assessed as a fault
overpayment in accordance with Subsection 35A-4-406(4) or as
a fraud overpayment in accordance with Subsection 35A-4-
405(5).

(2)  Any overpayment resulting from the employer's failure
to provide information will be assessed as a nonfault
overpayment in accordance with Subsection 35A-4-406(5).

(3)  If more than one party was at fault in the creation of an
overpayment, the overpayment will be assessed as:

(a)  a fraud or fault overpayment if the claimant was more
at fault than the other parties; or

(b)  a nonfault overpayment if the employer and/or the
Department was more at fault, or if the parties were equally at
fault.

R994-403-120e.  Employer's Responsibility.
Employers must provide wage, employment, and separation

information and complete all forms and reports as requested by
the Department.  The employer also must return telephone calls
from Department employees in a timely manner and answer all
questions regarding wages, employment, and separations.

R994-403-121e.  Penalty for the Employer's Failure to
Comply.

(1)  A claimant has the right to have a claim for benefits
resolved quickly and accurately.  An employer's failure to
provide information in a timely manner results in additional
expense and unnecessary delay.

(2)  If an employer or agent fails to provide adequate
information in a timely manner without good cause, the ALJ will
determine on appeal that the employer has relinquished its rights
with regard to the affected claim and is no longer a party in
interest.  The employer's appeal will be dismissed and the
employer is liable for benefits paid.

(3)  The ALJ may, in his or her discretion, choose to
exercise continuing jurisdiction with respect to the case and
subpoena or call the employer and claimant as witnesses to
determine the claimant's eligibility.  If, after reaching the merits,
the ALJ determines to reverse the initial decision and deny
benefits, the employer is not eligible for relief of charges
resulting from benefits overpaid to the claimant prior to the date
of the ALJ's decision.

(4)  In determining whether to exercise discretion and reach
the merits, the ALJ may take into consideration:

(a)  the flagrancy of the refusal or failure to provide
complete and accurate information.  An employer's or agent's
refusal to provide information at the time of the initial
Department determination on the grounds that it wants to wait
and present its case before an ALJ, for instance, will be subject
to the most severe penalty;

(b)  whether or not the employer or agent has failed to
provide complete and accurate information in the past or on
more than one case; and

(c)  whether the employer is represented by counsel or a
professional representative.  Counsel and professional

representatives are responsible for knowing Department rules
and are therefore held to a higher standard.

R994-403-122e.  Good Cause for Failure to Comply.
If the employer or claimant has good cause for failing to

provide the information in the time frame requested, no
disqualification or penalty will be assessed.  Good cause is
limited to circumstances where the claimant or employer can
show that the reasons for the delay in filing were due to
circumstances that were compelling and reasonable or beyond
the party's control.

R994-403-123.  Obligation of Department Employees.
Employees of the Department are obligated, regardless of

when the information is discovered, to bring to the attention of
the proper Department representatives any information that may
affect a claimant's eligibility for unemployment insurance
benefits or information affecting the employer's contributions.

R994-403-201.  Department Approval for School Attendance
- General Definition.

(1)  Unemployment insurance is not intended to subsidize
schooling.  However, it is recognized that training may be a
practical way to reduce chronic and persistent unemployment
due to a lack of work skills, job obsolescence or foreign
competition.  Even though the claimant is granted Department
approval, the claimant must still be able to work.  With
Department approval, a claimant meets the availability
requirement based on his or her school attendance and
successful performance.  With the exception of very short-term
training, Department approval is intended for classroom training
as opposed to on-the-job training.  Department approval is to be
used selectively and judiciously.  It is not to be used as a
substitute for selective placement, job development, on-the-job
training, or other available programs.

(2)  If a claimant is ineligible under 35A-4-403(1)(c) due
to school attendance, Department approval will be considered.

(3)  Department approval will be granted when required by
state or federal law for specific training programs.

R994-403-202.  Qualifying Elements for Approval of
Training.

All of the following nine elements must be satisfied for a
claimant to qualify for Department approval of training. Some
of these elements will be waived or modified when required by
state or federal law for specific training programs.

(1) The claimant's unemployment is chronic or persistent,
or likely to be chronic or persistent, due to any one of the
following three circumstances:

(a) A lack of basic work skills. A lack of basic work skills
may not be established unless a claimant:

(i)(A)  has a history of repeated unemployment attributable
to lack of skills and has no recent history of employment
earning a wage substantially above the federal minimum wage
or

(B)  qualifies for Department sponsored training because
the claimant meets the eligibility requirements for public
assistance;

(ii)  has had no formal training in occupational skills;
(iii)  does not have skills developed over an extended

period of time by training or experience; and
(iv)  does not have a marketable degree from an institution

of higher learning; or
(b)  a change in the marketability of the claimant's skills

has resulted due to new technology, or major reductions within
an industry; or

(c)  inability to continue working in occupations using the
claimant's skills due to a verifiable, permanent physical or
emotional disability,
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(2)  a claimant must have a reasonable expectation for
success as demonstrated by:

(a)  an aptitude for and interest in the work the claimant is
being trained to perform, or course of study the claimant is
pursuing; and

(b)  sufficient time and financial resources to complete the
training.

(3)  The training is provided by an institution approved by
the Department.

(4)  The training is not available except in school. For
example, on-the-job training is not available to the claimant.

(5)  The length of time required to complete the training
should generally not extend beyond 18 months.

(6)  The training should generally be vocationally oriented
unless the claimant has no more than two terms, quarters,
semesters, or similar periods of academic training necessary to
obtain a degree.

(7)  There is a reasonable expectation of employment
following completion of the training. Reasonable expectation
means the claimant will find a job using the skills and education
acquired while in training pursuant to a fair and objective
projection of job market conditions expected to exist at the time
of completion of the training.

(8)  A claimant did not leave work to attend school even if
the employer required the training for advancement or as a
condition of continuing employment.

(9)  The schooling is full-time, as defined by the training
facility.

R994-403-203.  Extensions of Department Approval.
Initial approval shall be granted, for the school term

beginning with the week in which the attendance began, or the
effective date of the claim, whichever is later. The Department
may extend the approval if the claimant establishes proof of:

(1)  satisfactory attendance;
(2)  passing grades;
(3)  continuance of the same course of study and classes

originally approved; and
(4)  compliance with all other qualifying elements.

R994-403-204.  Availability Requirements When Approval
is Granted.

(1)  The work search and registration requirements for a
claimant who is granted Department approval are found in
R994-403-108b(1)(f).  Once the claimant is actually in training,
benefits will not be denied when work is refused as satisfactory
attendance and progress in school serves as a substitute for the
availability requirements of the act.

(2)  Absences from school will not necessarily result in a
denial of benefits during those weeks the claimant can
demonstrate he or she is making up any missed school work and
is still making satisfactory progress in school.  Satisfactory
progress is defined as passing all classes with a grade level
sufficient to qualify for graduation, licensing, or certification, as
appropriate.

(3)  A disqualification will be effective with the week the
claimant knew or should have known he or she was not going to
receive a passing grade in any of his or her classes or was
otherwise not making satisfactory progress in school.  It is the
claimant's responsibility to immediately report any information
that may indicate a failure to maintain satisfactory progress.

(4)  The claimant must attend school full-time as defined by
the educational institution.  If a claimant discontinues school
attendance, drops or changes any classes before the end of the
term, Department approval may be terminated immediately.
However, discontinuing a class that does not reduce the school
credits below full-time status will not result in the termination
of Department approval.  Department approval may be
reinstated during any week a claimant demonstrates, through

appropriate verification, the claimant is again attending class
regularly and making satisfactory progress.

(5)  Notwithstanding any other provisions of this section,
if the claimant was absent from school for more than one-half of
the workweek due to illness or hospitalization, the claimant is
considered to be unable to work and unemployment benefits
will be denied for that week.  A claimant has the responsibility
to report any sickness, injury, or other circumstances that
prevented him or her from attending school.

(6)  A claimant is ineligible for Department approval if the
claimant is retaking a class that was originally taken while
receiving benefits under Department approval.  However, if
Department approval was denied during the time the course was
originally in progress, approval may be reinstated to cover that
portion of the course not previously subsidized if the claimant
can demonstrate satisfactory progress.

R994-403-205.  Short-Term Training.
Department approval may be granted even though a

claimant has marketable skills and does not meet the
requirements for Department approval as defined in R994-403-
202 if the entire course of training is no longer than eight weeks
and will enhance the claimant's employment prospects.  A
claimant will not be granted a waiver for training that is longer
than eight weeks even if the claimant needs only eight weeks or
less to complete the training.  This is intended as a one-time
approval per benefit year and may not be extended beyond eight
weeks.

R994-403-301.  Requirements for Special Benefits.
Some benefit programs, including Extended Benefits, have

different availability and work search requirements.  The rule
governing work search for Extended Benefits is R994-402.
Other special programs are governed by the act or federal law.

R994-403-302.  Foreign Travel.
(1)  Benefits will not be denied if the claimant is required

to travel to seek, apply for, or accept work within the United
States or in a foreign country where the claimant has
authorization to work and where there is a reciprocal agreement.
The trip itself must be for the purpose of obtaining work.  There
is a rebuttable presumption that the claimant is not available for
work when the trip is extended to accommodate the claimant's
personal needs or interests, and the extension is for more than
one-half of the workweek.

(2)  Unemployment benefits cannot be paid to a claimant
located in a foreign country unless the claimant has
authorization to work there and there is a reciprocal agreement
concerning the payment of unemployment benefits with that
foreign country.

(3)  Unemployment benefits are intended, in part, to
stimulate the economy of Utah and the United States and thus
are expected to be spent in this country.  A claimant who travels
to a foreign country must report to the Department that he or she
is out of the country, even if it is for a temporary purpose and
regardless of whether the claimant intends to return to the
United States if work becomes available.  Failure to inform the
Department will result in a fraud overpayment for the weeks
benefits were paid while the claimant was in a foreign country.
The claimant may be eligible if the travel is to Canada but must
notify the Department of that travel.  Canada is the only country
with which Utah has a reciprocal agreement.  If the claimant
travels to, but is not eligible to work in, Canada and fails to
notify the Department of the travel, it will result in a fraud
overpayment for the weeks benefits were paid while the
claimant was in Canada.

KEY:  filing deadlines, registration, student eligibility,
unemployment compensation
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R994.  Workforce Services, Unemployment Insurance.
R994-406.  Fraud, Fault and Nonfault Overpayments.
R994-406-101. Claimant Responsible for Providing
Complete, Correct Information.

(1)  The claimant is responsible for providing all of the
information requested in written documents as well as any
verbal request from a Department representative.  The claimant
is also responsible for following all Department instructions.

(2)  The claimant can not shift responsibility for providing
correct information to another person such as a spouse, parent,
or friend.  The claimant is responsible for all information
required on his or her claim.

R994-406-201.  Nonfault Overpayments.
(1)  If the claimant followed all instructions and provided

complete and correct information as required in R994-406-
101(1) and then received benefits to which he or she was not
entitled due to an error made by the Department or an employer,
the claimant is not at fault in the creation of the overpayment.

(2)  The claimant is not liable to repay overpayments
created through no fault of the claimant except that the sum will
be deducted from any future benefits.

R994-406-202.  Method of Repayment of Nonfault
Overpayments.

Even though the claimant is without fault in the creation of
the overpayment, 50% of the claimant's weekly benefit amount
will be deducted from any future benefits payable to him or her
until the overpayment is repaid.  No billings will be made and
no collection procedures will be initiated.

R994-406-203.  Waiver of Recovery of Nonfault
Overpayments.

(1)  The Department may waive recovery of a nonfault
overpayment if the claimant:

(a)  is currently eligible to receive unemployment benefits
from the state of Utah and has filed a weekly claim against Utah
within the last 27 days,

(b)  requests a waiver within 10 days of notification of the
opportunity to request a waiver, within 10 days of the first offset
of benefits following a reopening, or upon a showing of a
significant change in the claimant's financial circumstances.
Good cause will be considered if the claimant can show the
failure to request a waiver within these time limitations was due
to circumstances which were beyond the claimant's control or
were compelling and reasonable; and

(c)  can show that recovery of the 50% offset as provided
in R994-406-202 would render the claimant unable to pay for
the basic needs of survival for his or her immediate family,
dependents and other household members.

(i)  The claimant must provide verification of financial
resources and the social security numbers of family members,
dependents and household members.

(ii)  Before granting the waiver, the Department must
consider all potential financial resources of the claimant, the
claimant's family, dependents and other household members.

(iii)  "Unable to pay for the basic needs of survival" means
"economically disadvantaged" and is defined as 70% of the
Lower Living Standard Income Level (LLSIL).  Therefore, if the
claimant's total family resources in relation to family size are not
in excess of 70% of the LLSIL, the waiver will be granted
provided the economic circumstances are not expected to
change within the next 90 days.  Individual expenses will not be
considered.  Available financial resources, current income, and
anticipated income will be included and averaged for the three
months.

(2)  Any nonfault overpayment outstanding at the time the
request is granted is forgiven and the claimant has no further
repayment obligation.

(3)  A waiver cannot be granted retroactively for any
payments made against an overpayment or any of the
overpayment which has already been offset except if the offset
was made pending a decision on a timely waiver request which
is ultimately granted.

(4)  A claimant with an outstanding nonfault overpayment
can also apply for an offer in compromise as provided in R944-
305-1201.

R994-406-301.  Claimant Fault.
(1)  Elements of Fault.
Fault is established if all three of the following elements

are present, or as provided in subsection (3) and (4) of this
section.  If one or more elements cannot be established, the
overpayment does not fall under the provisions of Subsection
35A-4-405(5).

(a)  Materiality.
Benefits were paid to which the claimant was not entitled.
(b)  Control.
Benefits were paid based on incorrect information or an

absence of information which the claimant reasonably could
have provided.

(c)  Knowledge.
The claimant had sufficient notice that the information

might be reportable.
(2)  Claimant Responsibility.
The claimant is responsible for providing all of the

information requested by the Department regarding his or her
Unemployment Insurance claim.  If the claimant has any
questions about his or her eligibility for unemployment benefits,
or the Department's instructions, the claimant must ask the
Department for clarification before certifying to eligibility.  If
the claimant fails to obtain clarification, he or she will be at
fault in any resulting overpayment.

(3)  Receipt of Settlement or Back-Pay.
(a)  A claimant is "at fault" for the resulting overpayment

if he or she fails to advise the Department that grievance
procedures are being pursued which may result in payment of
wages for weeks during which he or she claims benefits.

(b)  If the claimant advises the Department prior to
receiving a settlement that he or she has filed a grievance with
the employer and makes an assignment directing the employer
to pay to the Department that portion of the settlement
equivalent to the amount of unemployment compensation
received, the claimant will not be "at fault" if an overpayment is
created due to payment of wages attributable to weeks for which
the claimant received benefits.  If the grievance is resolved in
favor of the claimant and the employer was properly notified of
the wage assignment, the employer is liable to immediately
reimburse the Department upon settlement of the grievance.  If
reimbursement is not made to the Department consistent with
the provisions of the assignment, collection procedures will be
initiated against the employer.

(c)  If the claimant refuses to make an assignment of the
wages claimed in a grievance proceeding, benefits will be
withheld on the basis that the claimant is not unemployed
because of anticipated receipt of wages.  In this case, the
claimant should file weekly claims and if back wages are not
received when the grievance is resolved, benefits will be paid
for weeks properly claimed provided the claimant is otherwise
eligible.

(4)  Receipt of Retirement Income.
Notwithstanding any other provision of this section, a

claimant who could be eligible for retirement income but does
not apply until after unemployment benefits have been paid, is
"at fault" for any overpayment resulting from a retroactive
payment of retirement benefits.  See R994-401-203(1)(d)  and
(2)

(5)  Correcting Earlier Weekly Claims.
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If a claimant reports incorrect information about his or her
income or earnings, the claimant must immediately contact the
Department to correct the information.  A claimant who contacts
the Department to correct reported income is considered to be
"at fault" and is responsible for repaying any resulting
overpayment even if at the time the claimant filed the weekly
claim for benefits he or she was unaware of the correct income
or earnings.  A claimant who fails to contact the Department to
correct inaccurately reported earnings may be subject to fraud
penalties under subsection R994-406-401.

R994-406-302.  Repayment and Collection of Fault
Overpayments.

(1)  When the claimant has been determined to be "at fault"
in the creation of an overpayment, the overpayment must be
repaid.  If the claimant is otherwise eligible and files for
additional benefits during the same or any subsequent benefit
year, 100% of the benefit payment to which the claimant is
entitled will be used to reduce the overpayment.

(2)  Discretion for Repayment.
(a)  Full restitution is required for all fault overpayments

except as provided in R994-305-1201.  However, legal
collection proceedings may be held in abeyance at the
Department's discretion and the overpayment will be deducted
from future benefits payable during the current or subsequent
benefit years.  Discretion will only be exercised if the
Department or the employer share fault in the creation of the
overpayment but it is determined the claimant was more at fault
under the provisions of rule R994-403-119e.

(3)  Collection Procedures.
(a)  The Department will send an initial overpayment notice

on all outstanding fault or fraud overpayments.  If, after 15 days,
the claimant does not either make payment in full or enter into
an installment payment agreement as provided in subsection (4)
below the account is considered delinquent and the claimant is
notified that a warrant will be filed unless a payment is received
or an installment agreement entered into within 15 days.
However, there may be other circumstances under which a
warrant may be filed on any outstanding overpayment.  A
warrant attaches a lien to any personal or real property and
establishes a judgment that is collectible under Utah Rules of
Civil Procedure.

(b)  All outstanding overpayments on which a lien has been
filed are reported to the State Division of Finance for collection
whereby any refunds due to the claimant from State income tax
or any such rebates, refunds, or other amounts owed by the state
and subject to legal attachment may be applied against the
overpayment.

(c)  All overpayments that are past due, legally enforceable,
and attributable to fraud or the claimant's failure to report
earnings shall be submitted to the Treasury Offset Program
whereby the Secretary of the Treasury can offset Federal tax
refund payments to be applied against the approved
overpayment.  Only overpayments where a valid warrant has
been filed for failure to repay, that lack an installment agreement
or are not current on approved installment agreement payments
will be subject to the Treasury Offset Program.

(d)  No warrant will be issued on fault overpayments
provided the claimant entered into an installment agreement
within 30 days of the issuance of the initial overpayment notice
and all payments are made in a timely manner in accordance
with the installment agreement.

(4)  Installment Payments.
(a)  If repayment in full has not been made within 30 days

of the initial overpayment notice or the claimant has not
voluntarily entered into an installment agreement or offer in
compromise as provided in R994-305-1201, the Department
will allow the claimant to pay in installments by notifying the
claimant in writing of the minimum installment payment which

the claimant is required to make.  If the claimant is unable to
make the minimum installment payments, the claimant may
request a review within ten days of the date written notice is
mailed.

(b)  Whether voluntarily or involuntary, installment
payments will be established as follows:

If the entire overpayment is:
(i)  $3,000 or less, the monthly installment payment is

equal to 50% of claimant's weekly benefit entitlement
(ii)  $3,001 to 5,000, the monthly installment payment is

equal to 100% of claimant's weekly benefit entitlement
(iii)  $5,001 to 10,000 the monthly installment payment is

equal to 125% of claimant's weekly benefit entitlement
(iv)  $10,001 or more the monthly installment payment is

equal to 150% of claimant's weekly benefit entitlement
(c)  Installment agreements will not be approved in

amounts less than those established above except in cases where
the claimant meets the requirements of economically
disadvantaged as defined in R994-406-203(1)(b)(iii). On a
periodic basis the Department may send notice to the claimant
requesting verification of his or her disadvantaged status. If the
claimant fails to provide the verification as requested, or no
longer qualifies for a lesser installment payment, the Department
will send the claimant a new monthly payment amount.  The
new installment payment amount may be in accordance with the
percentages in subparagraph (b) or a lesser amount depending
on the information received from the claimant.

(d)  Minimum monthly installment agreement payments
must be received by the Department by the last day of each
month.  Payments not made timely are considered delinquent.

(5)  Offsetting overpayments with subsequent eligible
weeks.

If an overpayment is set up under Section R994-406-201
or R994-406-301 for weeks paid on a claim, the claimant may
repay the overpayment by filing for open weeks in the same
benefit year after the claim has been exhausted, provided the
claimant is otherwise eligible.  100% of the compensation
amount for each eligible week claimed will be credited to the
established overpayment(s) up to the total amount of the
outstanding overpayment balance owed to the Department.

R994-406-401.  Claimant Fraud.
(1)  All three elements of fraud must be proved to establish

an intentional misrepresentation sufficient to constitute fraud.
See section 35A-4-405(5). The three elements are:

(a)  Materiality.
(i)  Materiality is established when a claimant makes false

statements or fails to provide accurate information for the
purpose of obtaining;

(A)  any benefit payment to which the claimant is not
entitled, or

(B)  waiting week credit which results in a benefit payment
to which the claimant is not entitled.

(ii)  A benefit payment received by fraud may include an
amount as small as one dollar over the amount a claimant was
entitled to receive.

(b)  Knowledge.
A claimant must have known or should have known the

information submitted to the Department was incorrect or that
he or she failed to provide information required by the
Department. The claimant does NOT have to know that the
information will result in a denial of benefits or a reduction of
the benefit amount. Knowledge can also be established when a
claimant recklessly makes representations knowing he or she
has insufficient information upon which to base such
representations. A claimant has an obligation to read material
provided by the Department and to ask a Department
representative if he or she has a question about what information
to report.
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(c)  Willfulness.
Willfulness is established when a claimant files claims or

other documents containing false statements, responses or
deliberate omissions. If a claimant delegates the responsibility
to personally provide information or allows access to his or her
Personal Identification Number (PIN) so that someone else may
file a claim, the claimant is responsible for the information
provided or omitted by the other person, even if the claimant
had no advance knowledge that the information provided was
false or important information was omitted.  The claimant is
responsible for securing the debit card (card) issued by the
Department.  Securing the card means that the card and the PIN
are never kept together, the card is kept in a secure location, and
the PIN is not known by anyone but the claimant.  If a claimant
loses his or her card, the claimant must report the loss of the
card to the Department and change his or her PIN immediately
even if the claimant is not currently filing weekly claims for
benefits.  If the claimant fails to report the loss of the card and
change the PIN immediately, or fails to secure the card, the
claimant will be liable for claims made and money removed
from the card.

(2)  The Department relies primarily on information
provided by the claimant when paying unemployment insurance
benefits. Fraud penalties do not apply if the overpayment was
the result of an inadvertent error. Fraud requires a willful
misrepresentation or concealment of information for the purpose
of obtaining unemployment benefits.

(3)  The absence of an admission or direct proof of intent
to defraud does not prevent a finding of fraud.

(4)  A claimant is required, under R994-403-114c, to
immediately notify the Department if the claimant is
incarcerated.  Upon notification, the Department will stop all
unemployment benefits to the claimant until the claimant
notifies the Department of his or her release from incarceration.
If a claimant fails to notify the Department of his or her
incarceration, any claims made during the incarceration period
will be considered fraudulent.

R994-406-402.  Burden and Standard of Proof in Fraud
Cases.

(1)  The Department has the burden of proving each
element of fraud.

(2)  The elements of fraud must be established by clear and
convincing evidence.  There does not have to be an admission
or direct proof of intent.

R994-406-403.  Fraud Disqualification and Penalty.
(1)  Penalty Cannot be Modified.
The Department has no authority to reduce or otherwise

modify the period of disqualification or the monetary penalties
imposed by statute.  The Department cannot exercise repayment
discretion for fraud overpayments and these amounts are subject
to all collection procedures.

(2)  Week of Fraud.
(a)  A "week of fraud" shall include each week any benefits

were received due to fraud.  The only exception to this is if the
fraud occurred during the waiting week causing the next eligible
week to become the new waiting week.  In that case, the new
waiting week will not be considered as a week of fraud for
disqualification purposes.  However, because the new waiting
week is a non-payable week, any benefits received during that
week will be assessed as an overpayment and because the
overpayment was as a result of fraud, a fraud penalty will also
be assessed.

(b)  If a claimant commits a fraudulent act during one
week, and benefits are paid in later weeks which would not have
been paid but for the original fraud, each week wherein benefits
were paid is a week of fraud subject to an overpayment
determination, a penalty and a disqualification period.

(c)  If the only week of fraud was the waiting week and no
benefit payments were made, there will be no disqualification
period.

(3)  Disqualification Period.
(a)  The claimant is ineligible for benefits for a period of 13

weeks for the first week of fraud.  For each additional week of
fraud, the claimant will be ineligible for benefits for an
additional six weeks.  The total number of weeks of
disqualification will not exceed 49 weeks for each fraud
determination.  The Department will issue a fraud determination
on all weeks of fraud the Department knows about at the time of
the determination.

(b)  The disqualification period begins the Sunday of the
week the fraud determination is made.

(4)  Overpayment and Penalty.
(a)  For any fraud decision where the initial fraud

determination was issued on or before June 30, 2004, the
claimant shall repay to the division an overpayment which is
equal to the amount of the benefits actually received.  In
addition, a claimant shall be required to repay, as a civil penalty,
the amount of benefits received as a direct result of fraud.
"Benefits actually received" means the benefits paid or
constructively paid by the Department.  Constructively paid
refers to benefits used to reduce or off-set an overpayment,
deducted at the request of the claimant to pay income taxes, or
used as a payment to the Office of Recovery Services for child
support obligations or other payments as required by law.  For
example: The claimant has a weekly benefit amount of $100 and
reports no earnings during a week when he or she actually had
$50 in reportable earnings. Because a claimant may earn up to
30% of his or her weekly benefit amount with no deduction, the
claimant was entitled to receive $80 for that week and was thus
overpaid the amount of $20.  If the elements of fraud are
established, the claimant is disqualified during that week of
fraud and all benefits paid for that week are considered an
overpayment.  The claimant would also be liable to repay, as a
civil penalty, the $20 received by direct reason of fraud.
Therefore, in this example, the claimant would be liable for a
total overpayment and penalty of $120, an amount that would
have to be repaid in its entirety before the claimant would be
eligible for any further waiting week credit or unemployment
benefits.  The claimant would also be subject to a 13-week
penalty period.

(b)  For all fraud decisions where the initial department
determination is issued on or after July 1, 2004, the claimant
shall repay to the division the overpayment and, as a civil
penalty, an amount equal to the overpayment.  The overpayment
in this subparagraph is the amount of benefits the claimant
received by direct reason of fraud.  In the example in subsection
(3)(a) of this section, the overpayment would be $20 and the
penalty would be $20 for a total due of $40.  The overpayment
and penalty would have to be repaid in its entirety before the
claimant would be eligible for any further waiting week credit
or unemployment benefits.  The claimant would also be subject
to a 13-week penalty period.

(5)  Additional Penalties.  Criminal prosecution of fraud
may be pursued as provided by Subsection 35A-4-104(1) in
addition to the administrative penalties.

R994-406-404.  Repayment and Collection of Fraud
Overpayments and Penalties.

Fraud overpayments and penalties will be collected in
accordance with rule R994-406-302 except that a warrant will
always issue in fraud overpayments even if the claimant enters
into an installment agreement and is current in the monthly
payments.  Fraud overpayments and penalties may also be
collected by civil action or warrant as provided by Subsections
35A-4-305(3) and 35A-4-305(5), respectively.  The Department
may use unemployment insurance benefits payable for weeks
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prior to the penalty period to reduce overpayments and
penalties.

R994-406-405.  Future Eligibility in Fraud Cases.
A claimant is ineligible for unemployment benefits or

waiting week credit after a disqualification for fraud until any
overpayment and penalty established in conjunction with the
disqualification has been satisfied in full.  Wage credits earned
by the claimant cannot be used to pay benefits or transferred to
another state until the overpayment and penalty are satisfied.
An outstanding overpayment or penalty may NOT be satisfied
by deductions from benefit payments for weeks claimed after the
disqualification period ends, as a claimant is precluded from
receiving any future benefits or waiting week credit as long as
there is an outstanding fraud overpayment.  However, a claimant
may be permitted to file a new claim to preserve a particular
benefit year.  An overpayment is considered satisfied as of the
beginning of the week during which payment is received by the
Department.  Benefits will be allowed as of the effective date of
the new claim if a claimant repays the overpayment and penalty
within seven days of the date the notice of the outstanding
overpayment and penalty is mailed.

R994-406-406.  Agency Error in Determining
Disqualification Periods.

If the division has sufficient evidence to assess a
disqualification prior to paying benefits, but fails to take action,
a fraud disqualification will not be assessed even if the claimant
provided false or information or deliberate omissions.  The
resulting overpayment will be assessed under the provisions of
Subsections 35A-4-406(4)(b) or 35A-4-406(5)(a).

KEY:  overpayments, unemployment compensation
June 12, 2013 35A-4-406(2)
Notice of Continuation May 22, 2012 35A-4-406(3)

35A-4-406(4)
35A-4-406(5)
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