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R23.  Administrative Services, Facilities Construction and
Management.
R23-33.  Rules for the Prioritization and Scoring of Capital
Improvements by the Utah State Building Board.
R23-33-1.  Purpose.

The purpose of this Rule R23-33 is to establish a
prioritization and scoring process for capital improvements that
occurs annually before the Building Board.

R23-33-2.  Authority.
This Rule R23-33 is authorized under Subsection 63A-5-

104(9) indicating that the Board may adopt a rule allocating
Capital Improvements subject to terms in the statute.  The
Building Board has administrative rulemaking authority under
Subsection 63A-5-103(1)(e).

R23-33-3.  Definitions.
The following definitions shall apply to this Rule R23-33:
(1)  "Board" means the Utah State Building Board

established under Title 63A, Chapter 5, Utah Code.
(2)  "Building Board Director" means the employee of the

Department of Administrative Services that is assigned as an
administrator to the Utah State Building Board and hereinafter
referred to as the "BBD."

(3)  Definitions provided in Utah Code Section 63A-5-104
shall apply to the terms used in this Rule R23-33.

R23-33-4.  General Overview of Process.
The capital improvement prioritized scoring process

consists of five steps as follows:
(1)  A Project Needs Request;
(2)  Preliminary Project Prioritization and Preliminary

Scoring by the BBD;
(3)  Preliminary BBD Scored Project Review and

Revisions Process involving agencies and institutions, the
Division of Facilities Construction and Management, and the
BBD;

(4)  Submitting the revised Scored List to Board and a Utah
State Legislature subcommittee involved with State facility
design and construction; and

(5)  Review and Final Approval by the Utah State Building
Board of the list for submittal to the Utah Legislature.

R23-33-5.  Step One: Project Needs Request.
(1)  Submission guidelines and formatting requirements

shall be approved by the Board prior to submission by the BBD
to the agencies and institutions.

(i)  Submission guidelines include the Project Scoping
Form which describes in detail the work that needs to be
accomplished, statutory requirements, identification of hard and
soft costs, submission deadlines and other requirements.

(ii)  The guidelines shall also describe the priority
classifications which are in the following ranked order of
priority:  1-life safety; 2-critical; 3-necessary; and 4-
programatic, as well as the scoring criteria.

(2)  Prior to June of each calendar year, the BBD shall
notify agencies and institutions to begin developing their Project
Needs Request which includes the agency or institution's
prioritized list for the next fiscal year's funding cycles as well as
the prioritized scoring process submission guidelines; all to be
consistent with applicable law.

(3)  The BBD may provide agencies and institutions with
a list of existing Facility Condition Assessment Data ("FCA"),
including Risk Management property number, life cycle related
to the need, unique FCA project number, and the estimated cost.
To the extent the BBD does not provide such information, the
agency or institution is required to obtain the information from
the FCA database maintained by DFCM and any supplemental
information obtained by the agency or institution.

(4)  The Project Needs Request, including the
prioritization, shall be submitted by the agencies and institutions
to the BBD no later than August 15th immediately following the
BBD's notice referred to above.

R23-33-6.  Step Two: Preliminary Project Prioritization and
Preliminary Scoring by the BBD.

(1)  The BBD shall review the agency or institution's
Project Needs Request, including the prioritization and
classification.

(2)  The BBD shall provide a copy of the submittal to the
State Building Energy Efficiency Program Director to determine
if any listed projects qualify for energy savings components,
energy improvements/developments or qualification for
revolving loans.

(3)  The BBD then compiles all the submittals from every
agency and institution into one comprehensive list.  The
comprehensive list includes the classification codes.  The BBD
applies the prioritized scoring method to each of the submittals.
The comprehensive list shall be consistent with the statutory
standards set forth by the Utah Legislature and utilized
throughout the process.

(4)  The BBD shall notify the agency or institution of any
concerns regarding the Project Needs Request.

(5)  At any time, the BBD may initiate conversations and
meetings with the agency or institution to obtain information,
clarification or seek to reach an agreement on any concerns.

R23-33-7.  Step Three:  Scored Project Review and
Revisions Process involving agencies and institutions, the
Division of Facilities Construction and Management, BBD
and the Board.

(1)  The BBD shall distribute the BBD's preliminary master
capital improvement list including categorization, prioritization
and scoring, to the Division of Facilities Construction and
Management as well as the agencies and institutions for review
and comment.

(2)  A Construction Budget Estimate (CBE) shall be
prepared by the appropriate State employee responsible for
preparing a CBE for the particular project using the CBE form
provided by the BBD.  The CBE shall be based on the Project
Scoping Form provided by the BBD.

(3)  Each completed CBE form and Project Scoping Form
shall be submitted promptly to the BBD and no later than
October 15th of the particular year.

(4)  The BBD will review each CBE and Project Scoping
Form.  The BBD will prepare the preliminary scoring along with
packet of prioritized capital improvement projects intended for
the Board meeting in December.  This preliminary scoring and
packet shall be submitted by the BBD to the affected agencies
or institutions.  If there is any disagreement between the BBD
and any particular agency or institution, the BBD and the
particular agency or institution may endeavor to resolve this
matter prior to the packet being sent to the Board.  During any
such resolution process between the BBD and an agency or
institution, the BBD's preliminary scoring and packet may be
modified.

(5)  The resulting packet and scoring prepared by the BBD
under subsection (4) of this Rule, shall be distributed to the
Board members as well as the agencies and institutions at least
seven days in advance of the December Board meeting.

(6)  The Board meeting to review the BBD's capital
improvement submittal shall be on or about December 15th of
each year.

(7)  At the December Board meeting, the Board shall
consider input from the BBD, an affected agency or institution
as well as interested persons as appropriate.

R23-33-8.  Step Four: Submitting the Scored List to the
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Appropriate Subcommittee of the Utah State Legislature.
(1)  At the January Board meeting, the Board shall make a

final prioritization recommendation for submission to the
appropriate subcommittee of the Utah Legislature.  The
recommendation must be consistent with the statutory standards
set forth by the Utah Legislature and utilized throughout the
process.

(2)  The Board's list is submitted to the appropriate
subcommittee of the Utah Legislature as required by law, no
later than the January 15th following the January Board
meeting.

R23-33-9.  Step Five:  Review and Final Approval by the
Utah State Building Board.

After the consideration by the Utah Legislature, the Board
will make its final approval of the capital improvements lists
consistent with any direction from the Legislature.

KEY:  buildling board, capital improvements, prioritization,
scoring
March 10, 2014 63A-5-103(1)(e)

63A-5-104(9)
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R27.  Administrative Services, Fleet Operations.
R27-7.  Safety and Loss Prevention of State Vehicles.
R27-7-1.  Authority.

(1)  This rule is established pursuant to Subsection 63A-9-
401(1)(d)(iii) which requires the Division of Fleet Operations
(DFO) to make rules establishing requirements for fleet safety
and loss prevention programs.

R27-7-2.  Accident Reporting and Liability.
(1)  In the event of an accident involving a state vehicle,

either the driver of the vehicle or the employing agency shall
notify DFO, the Division of Risk Management, and the agency's
management, within 24 hours of the occurrence of the accident.

R27-7-3.  Driver Eligibility to Operate a State Vehicle.
(1)  The authority to operate a state vehicle is subject to

withdrawal, suspension or revocation.
(2)  The authority to operate a state vehicle shall be

automatically withdrawn, suspended or revoked in the event that
an authorized driver's license is not in a valid status.

(a)  The authority to operate a state vehicle shall, at a
minimum, be withdrawn, suspended or revoked for the period
of denial, cancellation, disqualification, suspension or
revocation of the authorized driver's license.

(b)  The authority to operate a state vehicle shall not be
reinstated until such time as the individual provides proof that
his or her driver license has been reinstated or DFO verifies the
license has been reinstated.

(3)  The authority to operate a state vehicle may be
suspended or revoked for up to three years by the Driver
Eligibility Board for any of the following reasons:

(a)  The authorized driver, while acting within the scope of
employment, has been involved in 3 or more preventable
accidents during a three (3) year period; or

(b)  The authorized driver has 3 or more moving violations
while driving a state vehicle within a 12 month period; or

(c)  The authorized driver has been convicted of any of the
following:

(i)  Alcohol related driving violations;
(ii)  reckless, careless, or negligent driving (including

excessive speed violations);
(iii)  driving violations that have resulted in injury or death;
(iv)  felony related driving violations;
(v)  hit and run violations;
(vi)  impaired driving;
(vii)  or any other driving violation determined by the

Driver Eligibility Board as posing a significant risk to the safety
or loss prevention of state vehicles.

(d)  The unauthorized use, misuse, abuse or neglect of a
state vehicle as validated by the driver's agency; or

(e)  On the basis of citizen complaints validated by the
agency, the authorized driver, while acting within the scope of
employment has been found, pursuant to 63A-9-501,to have
misused or illegally operated a vehicle three (3) times during a
three (3)  year period.

(4)  The withdrawal of authority to operate a state vehicle
imposed by the Driver Eligibility Board shall be in addition to
agency-imposed discipline, corrective or remedial action, if any.

(5)  Drivers declared ineligible to operate a state vehicle by
the Driver Eligibility Board may appeal to the Director of the
Department of Administrative Services (DAS) or his/her
designee. Any appeal to the Executive Director of DAS or
his/her designee must be made in writing within 30 days from
the date the Driver Eligibility Board declared a state driver
ineligible to operate a vehicle.

(6)  Effective Date
(a)  Phase in - current state employees shall be subjected to

R27-7-3(3) as of the effective date of the rules as published by
the Division of Administrative Rules.

(b)  State employees hired after the effective date of this
administrative rule will be subject to the Driver Eligibility
standards in R27-7-3(3) for three years previous to the hire date.

R27-7-4.  Accident Review Committee (ARC).
(1)  Each agency leasing vehicles from the Division of

Fleet Operations shall establish and maintain an Accident
Review Committee (ARC). Each agency ARC shall conduct at
least quarterly reviews of all accidents involving state vehicles
under the possession or control of their respective agencies.

(2)  The purpose of the ARC is to reduce the number of
accidents involving drivers of vehicles being used in the course
of conducting state business.

(3)  After DFO has made an initial determination regarding
the status of an accident the agency ARC shall determine,
through a review process, whether an accident was either
preventable or non-preventable, using standards published by
the National Safety Council.

(4)  Each agency ARC shall, within one (1) calendar month
following the last day of the quarter (March, June, September,
December), provide to DFO, in writing, its determination and
recommended actions, if any, as well as all evidence used to
arrive at its determination as to whether the accident was
preventable or non-preventable.

(5)  If an agency ARC does not send the quarterly accident
reviews as specified in R27-7-4(4), the status of the accident
will be reviewed by the Driver Eligibility Board on behalf of the
agency ARC.  The Driver Eligibility Board's decision about the
status any vehicle accident will be final.  The Driver Eligibility
Board may recommend disciplinary actions for agency drivers
to the agency when it is acting on behalf of the agency ARC.

R27-7-5.  Accident Review Committee Guidelines.
(1)  The ARC shall have no less than three (3) voting

members.  The members shall be from different areas in the
agency.

(2)  An accident shall be classified as preventable if any of
the following factors are involved:

(a)  Driving too fast for conditions;
(b)  Failure to observe clearance;
(c)  Failure to yield;
(d)  Failure to properly lock the vehicle;
(e)  Following too closely;
(f)  Improper care of the vehicle;
(g)  Improper backing;
(h)  Improper parking;
(i)  Improper turn or lane change;
(j)  Reckless Driving as defined in Utah Code 41-6a-528;
(k)  Unsafe driving practices, including but not limited to:

the use of electronic equipment or cellular phone while driving,
smoking while driving, personal grooming, u-turn, driving with
an animal(s) loose in the vehicle.

(3)  An accident shall be classified as non-preventable
when:

(a)  The state vehicle is struck while properly parked;
(b)  The state vehicle is vandalized while parked at an

authorized location;
(c)  The state vehicle is an emergency vehicle, and
(i)  At the time of the accident the operator was in the line

of duty and operating the vehicle in accordance with their
respective agency's applicable policies, guidelines or
regulations; and

(ii)  Damage to the vehicle occurred during the chase or
apprehension of people engaged in or potentially engaged in
unlawful activities; or

(iii)  Damage to the vehicle occurred in the course of
responding to an emergency in order to save or protect the lives,
property, health, welfare and safety of the public.
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R27-7-6.  Effects of ARC Accident Classification.
(1)  In the event that an accident is determined by the ARC

to be preventable, the ARC shall impose and enforce the
following:

(a)  The authorized driver shall be required to attend a
Division of Risk Management-approved driver safety program
after being involved in the first preventable accident;

(b)  The driver shall be required to attend, at their own
expense, a state certified or nationally recognized defensive
driving course after being involved in a second preventable
accident.

R27-7-7.  Driver Eligibility Board.
(1)  The Driver Eligibility Board (DEB) shall have at least

4 voting members.  Members of the Board shall include a
representative from the Division of Risk Management, the
Division of Fleet Operations, the Department of Human
Resource Management and, a representative of the employee's
agency. Each member of the Board will be assigned by the
Executive Director of the Department of Administrative
Services.

(2)  The Driver Eligibility Board shall meet at least
quarterly.

(3)  The employing agency supervisor and the state driver
being reviewed shall be notified of the Driver Eligibility Board's
meeting place, date and time.  Each state employee reviewed by
the Driver Eligibility Board will be given the opportunity to
speak to the Board and/or answer questions during the meeting
if he or she chooses to attend the Board meeting.

(4)  The Driver Eligibility Board may impose an ineligible
status from a single day up to three years.  In no case shall the
ineligible status to operate a state vehicle be less than the period
imposed by the courts or the employing agency.

KEY:  accidents, incidents, tickets, ARC
March 11, 2014 63A-9-401(1)(d)(iii)
Notice of Continuation November 29, 2010
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R70.  Agriculture and Food, Regulatory Services.
R70-530.  Food Protection.
R70-530-1.  Authority and Purpose.

(1)  Authority.
This rule is promulgated under the authority of Section 4-5-

17 UCA.
(2)  Purpose.
This rule shall be liberally construed and applied to

promote its underlying purpose of safeguarding public health
and providing to consumers food that is safe, unadulterated, and
honestly presented.

R70-530-2.  Scope.
This rule establishes definitions; sets standards for

management and personnel, food operations, equipment, and
facilities; and provides for food establishment plan review,
inspection, and employee restriction.  It shall be used to regulate
bakeries, grocery and convenience stores, meat markets, food
and grain processors, warehouses and any other establishment
meeting the definition of a food establishment.

R70-530-3  Incorporation by Reference.
(1)  The food standards, labeling requirements and

procedures as specified in 21 CFR, 1 through 200, 2013 edition,
40 CFR 185, April 17, 2012 edition, and 9 CFR 200 to End,
January 1, 2012 edition, are incorporated by reference.

(2)  The requirements as found in the U.S. Public Health
Service, Food and Drug Administration, Food Code 2009,
Chapters 1 through 8, Annex 1, and Annex 2, Federal Food,
Drug, and Cosmetic Act, 21, U.S.S. 342, Sec. 402 are adopted
and incorporated by reference, with the exclusion of Sections 8-
302.14(C)(2),(D) and (E); and with the following additions or
amendments:

(a)  Amend section 8-103.11 to add:
(D)  In addition, a variance from section 3-301.11 may be

issued only when:
(1)  the variance is limited to a specific task or work

station;
(2)  the applicant has demonstrated good cause why section

3-301.11 cannot be met;
(3)  suitable utensils are used to the fullest extent possible

with ready-to-eat foods in the rest of the establishment; and
(4)  the applicant can demonstrate active management

control of this risk factor at all times.
(b)  Amend section 8-304.10(A) to read:
(A)  Upon request, the regulatory authority shall provide a

copy of the food service sanitation rule according to the policy
of the local regulatory agency.

(c)  In section 1-201.10 under Priority Item, replace the
semicolon and the word "and" at the end of paragraph (2) with
a period; replace the period at the end of paragraph (3) with ";
and"; and insert a new paragraph after paragraph (3) to read:
"(4) 'Priority Item' will also be referred to as 'critical 1' in the
state rule."

(d)  Amend section 8-302.14 to renumber (F) to (D), (G) to
(E), and (H) to (F).

(e)  Amend section 8-401.10(B)(2) to delete the phrase
"and at least once every 6 months the establishment is contacted
by telephone or other means by the regulatory authority to
ensure that the establishment manager and the nature of food
operation are not changed."

(f)  Add section 8-501.10(C) to read:
(C)  Meeting reporting requirements under Communicable

Disease Rule R386-702 and Injury Reporting Rule R386-703.
(g)  Amend section 8-601.10 to read:
Due process and equal protection shall be afforded as

required by law in all enforcement and regulatory actions.
Enforcement of this Rule shall be in accordance with title 4-2-
2(J), Title 4-2-12, and R70-201.

(h)  In section 1-201.10 under Priority Foundation Item,
replace the semicolon and the word "and" at the end of
paragraph (2) with a period; replace the period at the end of
paragraph (3) with,"; and"; and add a new paragraph after
paragraph (3) to read: "(4) 'Priority foundation item' will also be
referred to as 'critical 2' in the state rule."

(i)  After section 2-102.11 paragraph (17), add a new
section to read: "2-102-12 Food Employee Training.  Food
employees shall be trained in food safety as required under 26-
15-5 and shall hold a valid food handler's permit issued by a
local health department."

(j)  At the end of section 5-101.12, add:  "The process shall
be in accordance with the American Water Works Association
(AWWA) C651-2005 for disinfection and testing."

(k)  At the end of section 5-202.13, add:  "Where the
distance to the adjacent wall is closer than three pipe diameters,
the air gap shall not be less than 1-1/2 inch."

(l)  After the reference to the section number "5-202.13" in
section 5-203.15 paragraph (A), delete the article "a" and insert:
"an American Society of Safety Engineers (ASSE) 1022".

(m)  After the reference to paragraph (B) in section 5-
402.11 paragraph (A), delete the coma; insert the word "and";
and delete the text, ", and (D)" that follows the reference to
paragraph (C).

(n)  Delete paragraph (D) from section 5-402.11
(o)  Add "8-7 Penalties; 8-701.10  State Construction Code
All parts of the food establishment shall be designed,

constructed, maintained, and operated to meet the standards of
the state construction code adopted by the Utah Legislature
under Title 15A UCA. A copy of the construction code is
available at the office of the local building inspector."

KEY:  food, inspections
March 27, 2014 4-5-17
Notice of Continuation March 7, 2012
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R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope, Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32B-2-202(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32B.

(2)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(3)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(4)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(5)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(6)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(7)  "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(8)  "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn, hotel or resort.

(9)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(10)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(11)  "MANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(12)  "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, beer-only restaurant,
airport lounge, on-premise banquet premises, reception center,
club, recreational amenity on-premise beer retailer, tavern,
single event permitted area, temporary special event beer
permitted area, or public service special use permitted area that
has been designated by the department as an alcoholic beverage
selling area.  It also means that portion of an establishment that
sells beer for off-premise consumption where the beer is
displayed or offered for sale.

(13)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(14)  "RESPONDENT" means a department licensee, or
permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(15)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(16)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and

municipal and county ordinances relating to the manufacture,
possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(17)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(18)  "WARNING SIGN" means a sign no smaller than
eight and one half inches high by eleven inches wide, clearly
readable, stating:  "Warning: drinking alcoholic beverages
during pregnancy can cause birth defects and permanent brain
damage for the child.  Call the Utah Department of Health at
(insert most current toll-free number) with questions or for more
information" and "Warning: Driving under the influence of
alcohol or drugs is a serious crime that is prosecuted
aggressively in Utah."  The two warning messages shall be in
the same font size but different font styles that are no smaller
than 36 point bold.  The font size for the health department
contact information shall be no smaller than 20 point bold.

R81-1-3.  General Policies.
(1)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(2)  Manner of Paying Fees.
Payment of all fees for licenses, permits, certificates of

approval, or renewals thereof, shall be made in legal tender of
the United States of America, certified check, bank draft,
cashier's check, United States post office money order, or
personal check.

(3)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(4)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(5)  Returned Checks.
(a)  The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(i)  insufficient funds;
(ii)  refer to maker; or
(iii)  account closed.
(b)  Receipt of a check payable to the department which is

returned by the bank for any of the reasons listed in Subsection
(5)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of the license or permit, or
termination of the package agency contract, and the forfeiture of
the licensee's, permittee's, or package agent's bond.

(c)  In addition to the remedies listed in Subsection (5)(b),
the department may require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis.  The determination of when to put a licensee,
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permittee, or package agency operator on "cash only" basis and
how long the licensee, permittee, or package agency operator
remains on "cash only" basis shall be at the discretion of the
department and shall be based on the following factors:

(i)  dollar amount of the returned check(s);
(ii)  the number of returned checks;
(iii)  the length of time the licensee, permittee, or package

agency operator has had a license, permit, or package agency
with the department;

(iv)  the time necessary to collect the returned check(s); and
(v)  any other circumstances.
(d)  A returned check received by the department from or

on behalf of an applicant for or holder of a single event permit
or temporary special event beer permit may, at the discretion of
the department, require that the person or entity that applied for
or held the permit be on "cash only" status for any future events
requiring permits from the commission.

(e)  In addition to the remedies listed in Subsections (5)(a),
(b), (c) and (d), the department may pursue any legal remedies
to effect collection of any returned check.

(6)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

(7)  Administrative Handling Fees.
(a)  Pursuant to 32B-4-414(1)(b)a person, on a one-time

basis, who moves the person's residence to this state from
outside of this state may have or possess for personal
consumption and not for sale or resale, liquor previously
purchased outside the state and brought into this state during the
move if the person obtains department approval before moving
the liquor into the state, and the person pays the department a
reasonable administrative handling fee as determined by the
commission.

(b)  Pursuant to 32B-4-414(1)(c) a person who as a
beneficiary inherits as part of an estate liquor that is located
outside the state, may have or possess the liquor and transport
or cause the liquor to be transported into the state if the person
obtains department approval before moving the liquor into the
state, the person provides sufficient documentation to the
department to establish the person's legal right to the liquor as
a beneficiary, and the person pays the department a reasonable
administrative handling fee as determined by the commission.

(c)  The administrative handling fee to process any request
for department approval referenced in subsections (7)(a) and
(7)(b) is $20.00.

(8)  Case Handling Markup
(a)  For purposes of the landed case cost defined in Section

32B-2-304, "cost of the product" includes a case handling
markup determined by the department.

(b)  If a manufacturer and the Department have agreed to
allow the manufacturer to ship an alcoholic beverage directly to
a state store or package agency without being received and
stored by the Department in the Department's warehouse, the
manufacturer shall receive a credit equaling the case handling
markup for the product that is not warehoused by the
Department.

(c)  The Department shall collect and remit the case
handling markup as outlined in Utah Code Ann. Section 32B-2-
304.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.

Notice of all department meetings and public hearings,
other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4)  The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6.  Violation Schedule.
(1)  Authority.  This rule is pursuant to Sections 32B-2-

202(1)(c)(i), 32B-2-202(1) and (3), 32B-2-202(2)(b) and (c),
and 32B-3-101 to -207.  These provisions authorize the
commission to establish criteria and procedures for imposing
sanctions against licensees and permittees and their officers,
employees and agents who violate statutes and commission rules
relating to alcoholic beverages.  For purposes of this rule,
holders of certificates of approval are also considered licensees.
The commission may revoke or suspend the licenses or permits,
and may impose a fine against a licensee or permittee in
addition to or in lieu of a suspension.  The commission also may
impose a fine against an officer, employee or agent of a licensee
or permittee.  Violations are adjudicated under procedures
contained in Section 32B-3-101 to -207 and disciplinary hearing
Section R81-1-7.

(2)  General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3)  Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32B-9-204 and -305.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit.  These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit.  Thus, they are not processed in accordance
with the Administrative Procedures Act, Title 63G, Chapter 4 or
Section R81-1-7.  They are administered by issuance of an order
to show cause requiring the licensee or permittee to provide the
commission with proof of qualification to maintain their license
or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:
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(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii)  order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded, encouraged, or intentionally
aided another to engage in the violation.

(iv)  require a licensee to have a written responsible alcohol
service plan as provided in R81-1-24.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until payment
is made.  Failure of a licensee or permittee to pay a fine or
administrative costs within 30 days of the initial date established
by the commission shall result in the issuance of an order to
show cause why the license or permit should not be revoked and
the licensee's or permittee's compliance bond forfeited.  The
commission shall consider the order to show cause at its next
regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range:  Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved.  Law enforcement or
department compliance officer(s) shall notify management of the
licensee or permittee when verbal warnings are given.

(ii)  Second occurrence of the same type of minor violation:
a written investigation report from law enforcement or
department compliance officer(s) shall be forwarded to the
department.  The penalty shall range from a $100 to $500 fine
for the licensee or permittee, and a letter of admonishment to a
$25 fine for the officer, employee or agent.

(iii)  Third occurrence of the same type of minor violation:
a one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv)  More than three occurrences of the same type of minor
violation:  a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same

investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(ii)  Second occurrence of the same type of moderate
violation:  a three to ten day suspension of the license or permit
and a three to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $1000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(iii)  Third occurrence of the same type of moderate
violation:  a ten to 20 day suspension of the license or permit
and a ten to 20 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $2000 fine for the licensee
or permittee and up to a $100 fine for the officer, employee or
agent.

(iv)  More than three occurrences of the same type of
moderate violation:  a 15 day suspension to revocation of the
license or permit and a 15 to 30 day suspension of the
employment of the officer, employee or agent, and/or a $2000
to $25,000 fine for the licensee or permittee and up to a $150
fine for the officer, employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine
for the officer, employee or agent.

(ii)  Second occurrence of the same type of serious
violation:  a ten to 90 day suspension of the license or permit
and a ten to 90 day suspension of the employment of the officer,
employee or agent, and/or a $1000 to $9000 fine for the licensee
or permittee and up to a $150 fine for the officer, employee or
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agent.
(iii)  More than two occurrences of the same type of serious

violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32B, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)  More than one occurrence of the same type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE

Violation        Warning         Fine       Suspension    Revoke
Degree and    Verbal/Written   $ Amount     No. of Days  License
Frequency

Minor
1st              X     X
2nd                         100 to    500
3rd                         200 to    500     1 to 5
Over 3                      500 to 25,000     6 to           X

Moderate
1st                     X        to  1,000
2nd                          500 to  1,000     3 to 10
3rd                        1,000 to  2,000    10 to 20
Over 3                     2,000 to 25,000    15 to          X

Serious
1st                          500 to  3,000     5 to 30
2nd                        1,000 to  9,000    10 to 90
Over 2                     9,000 to 25,000    15 to          X

Grave
1st                        1,000 to 25,000    10 to          X
Over 1                     3,000 to 25,000    15 to          X

(f)  The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE

Violation           Warning             Fine         Suspension
Degree and      Verbal/Written       $ Amount        No. of Days
Frequency

Minor
1st               X       X
2nd                       X            to  25
3rd                                    to  50         1 to 5
Over 3                                 to  75         6 to 10

Moderate
1st                       X            to  50
2nd                                    to  75         3 to 10
3rd                                    to 100        10 to 20
Over 3                                 to 150        15 to 30

Serious
1st                                    to 100         5 to 30
2nd                                    to 150        10 to 90
Over 2                                 to 500        15 to 120

Grave
1st                                    to 300        10 to 120
Over 1                                 to 500        15 to 180

(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.

(a)  Examples of mitigating circumstances are:
(i)  no prior violation history;
(ii)  good faith effort to prevent a violation;
(iii)  existence of written policies governing employee

conduct;
(iv)  extraordinary cooperation in the violation

investigation that shows the licensee or permittee and the
officer, employee or agent of the licensee or permittee accepts
responsibility; and

(v)  there was no evidence that the investigation was based
on complaints received or on observed misconduct of others,
but was based solely on the investigating authority creating the
opportunity for a violation.

(b)  Examples of aggravating circumstances are:
(i)  prior warnings about compliance problems;
(ii)  prior violation history;
(iii)  lack of written policies governing employee conduct;
(iv)  multiple violations during the course of the

investigation;
(v)  efforts to conceal a violation;
(vi)  intentional nature of the violation;
(vii)  the violation involved more than one patron or

employee;
(viii)  the violation involved a minor and, if so, the age of

the minor; and
(ix)  whether the violation resulted in injury or death.
(6)  Violation Grid.  Any proposed substantive change to

the violation grid that would establish or adjust the degree of
seriousness of a violation shall require rulemaking in
compliance with title 63G-3, the Utah Administrative
Rulemaking Act.  A violation grid describing each violation of
the alcoholic beverage control laws, the statutory and rule
reference, and the degree of seriousness of each violation is
available for public inspection in the department's
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (January 2012 edition) and is
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incorporated by reference as part of this rule.

R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32B-2-

202(1)(c)(i)and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are governed by the terms of the package agency contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63G-4-
502.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63G, Chapter 4,
Utah Administrative Procedures Act (UAPA), and Sections
32B-3-102 to -207.

(e)  Penalties.
(i)  This rule shall govern the imposition of any penalty

against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii)  Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii)  Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department.  The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees.  The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32B-4-504.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability

company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known
address of the respondent or any of the following:

(i)  Service personally or by certified mail upon any
employee working in the respondent's premises; or

(ii)  Posting of the document or a notice of certified mail
upon a respondent's premises; or

(iii)  Actual notice.  Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney.  A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j)  Presiding Officers.
(i)  The commission or the director may appoint presiding

officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;
(B)  clarify issues;
(C)  simplify the evidence;
(D)  expedite the proceedings; or
(E)  facilitate discovery, if a formal proceeding.
(k)  Definitions.  The definitions found in Sections 32B-1-

102 and Title 63G, Chapter 4 apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
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necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section
63G-4-102(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the
approval of the commission.

(iii)  A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment.  The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to

dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c)  Commencement of Adjudicative Proceedings.
(i)  Alleged violations shall be referred to a presiding

officer for commencement of adjudicative proceedings under the
following circumstances:

(A)  the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(i);

(B)  a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C)  the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(ii)  All adjudicative proceedings shall commence as
informal proceedings.

(iii)  At any time after commencement of informal
adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv)  At any time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A)  The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B)  The department's case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
(E)  A statement that the adjudicative proceeding is to be

conducted informally according to the provisions of this rule
and Sections 63G-4-202 and -203 unless a presiding officer
converts the matter to a formal proceeding pursuant to Sections
(2)(c)(iii) or (iv) of this rule, in which event the proceeding will
be conducted formally according to the provisions of this rule
and Sections 63G-4-204 to -209;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H)  A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J)  A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;
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(II)  the penalty sought, which may include assessment of
costs under Section 32B-3-205(1)(c)if the respondent is found
guilty of the alleged violation, and forfeiture of any compliance
bond on final revocation under Section 32B-3-205(5) if
revocation is sought by the department;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii)  The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv)  The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(ii)  All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission.  No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v)  If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines

exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s).

(vi)  If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii)  If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally.  The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c)  The Informal Hearing.
(i)  The presiding officer shall notify the respondent and

department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing.  Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown.  Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing.  The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii)  A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
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The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.

(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A)  The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact

shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in
the notice of agency action, and in no event may it recommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval.

(C)  A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63G-4-301 and -302.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32B-3-204(4) and, 63G-4-203(1)(i) containing:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63G-4-401, -402, -404, and -405
and 32B-3-207.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
it impose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(I)  A copy of the commission's order shall be promptly
mailed to the parties.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission's

final order must be filed within 30 days from the date the order
is issued.

(ii)  Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63G-4-402,
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-404, and -405, and 32B-3-207.
(4)  The Formal Process.
(a)  Conversion Procedures.  If a presiding officer converts

an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i)  the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63G-4-204 to -209;

(ii)  the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii)  the respondent shall be required to file a written
response to the original notice of agency action within 30 days
of the notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department.  Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e).  The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A)  the case number assigned to the action;
(B)  the name of the adjudicative proceeding, "DABC vs.

   ";
(C)  the name of the respondent;
(D)  whether the respondent admits, denies, or lacks

sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E)  any facts in defense or mitigation of the alleged
violation or possible penalty;

(F)  a brief summary of any attached evidence.  Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G)  a statement of the relief the respondent seeks;
(H)  a statement summarizing the reasons that the relief

requested should be granted.
(iv)  the presiding officer may permit or require pleadings

in addition to the notice of agency action and the response.  All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v)  the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected.  Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi)  Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b)  Intervention.
(i)  Any person not a party may file a signed, written

petition to intervene in a formal adjudicative proceeding with
the presiding officer.  The person who wishes to intervene shall
mail a copy of the petition to each party.  The petition shall
include:

(A)  the agency's case number;
(B)  a statement of facts demonstrating that the petitioner's

legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C)  a statement of the relief that the petitioner seeks from
the agency;

(ii)  Response to Petition.  Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention.  The response shall
state the basis for opposition to intervention and may suggest

limitations to be placed upon the intervenor if intervention is
granted.  The response must be presented or filed at or before
the hearing.

(iii)  Granting of Petition.  The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A)  the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B)  the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv)  Order Requirements.
(A)  Any order granting or denying a petition to intervene

shall be in writing and sent by mail to the petitioner and each
party.

(B)  An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

(C)  The presiding officer may impose conditions at any
time after the intervention.

(D)  If it appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E)  In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c)  Discovery and Subpoenas.
(i)  Discovery.  Upon the motion of a party and for good

cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(ii)  Subpoenas.  Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d)  The Formal Hearing.
(i)  Notice.  The presiding officer shall notify the parties in

writing of the date, time, and place of the hearing at least ten
days in advance of the hearing.  The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties.  Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing.  The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(ii)  Public Hearing.  The hearing shall be open to all
parties.  It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.  The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii)  Rights of Parties.  The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
present their positions, present evidence, argue, respond,
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conduct cross-examinations, and submit rebuttal evidence.
(iv)  Public Participation.  The presiding officer may give

persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v)  Rules of Evidence.  Technical rules of evidence shall
not apply.  Any reliable evidence may be admitted subject to the
following guidelines.  The presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of Utah;
(C)  shall recognize presumptions and inferences

recognized by law;
(D)  may receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi)  Oath.  All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(ix)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary.  The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x)  Oral Argument and Briefs.  Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A)  The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing.  Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on

the matter.
(xii)  Failure to appear.  Inexcusable failure of the

respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation.  The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32B-3-203(3)(b) and (c).

(e)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time of the close of the hearing,

or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I)  the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted.  No finding of fact that was contested may be
based solely on hearsay evidence.  The findings of fact shall be
based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  recommendations for final commission action.  The

order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI)  notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B)  A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the formal adjudicative proceeding
pursuant to Sections 63G-4-103(1)(h)(ii) and (iii).  This stage is
not considered a "review of an order by an agency or a superior
agency" under Sections 63G-4-301 and -302.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
parties to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32B-3-204(4) and 63G-4-208(1) that includes:

(I)  findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted.  No finding of fact that was contested may be based
solely on hearsay evidence.  The findings of fact shall be based
upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
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fact shall adopt the allegations in the notice of agency action and
the respondent is considered in default;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  action ordered by the commission and effective date

of the action taken.  The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI)  notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VII)  notice of the right to seek judicial review of the order
within thirty days of the date of its issuance in the court of
appeals in accordance with Sections 32B-3-207 and 63G-4-403,
-404, -405.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The commission may use its experience, technical
competence and specialized knowledge to evaluate the evidence.

(G)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H)  A copy of the commission's order shall be promptly
mailed to the parties.

(I)  A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence.  If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J)  The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K)  Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part.  If the request is granted, it shall be limited to
the matter specified in the order.  Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action.  The final order shall have the same force and effect as
the original order.

(L)  If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f)  Judicial Review.
(i)  Respondent may file a petition for judicial review of the

commission's final order within 30 days from the date the order
is issued.

(ii)  Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63G-
4-403, -404, and 405, and Section 32B-3-207.

R81-1-8.  Consent Calendar Procedures.
(1)  Authority.  This rule is pursuant to the commission's

authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32B-2-202(1)(c)
and (e), and the commission's authority to adjudicate violations
of Title 32B.

(2)  Purpose.  This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a)  Uncontested letters of admonishment where no written

objections have been received from the respondent; and
(b)  Settlement agreements except those where the

respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3)  Application of the Rule.
(a)  A consent calendar may be utilized by the commission

at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b)  Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department.  The summary shall describe the nature of the
violations and the penalties sought.

(c)(i)  The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii)  If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii)  Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d)  If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting.  The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e)  Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision.  In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting.  Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f)  All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g)  All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1)  A dispensing system is approved by the department if
it meets the following minimum requirements:

(a)  dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces;

(b)  has a meter which counts the number of pours
dispensed; and

(c)  The margin of error of the system for a one ounce pour
size cannot exceed 1/16 of an ounce or two milliliters.

(2)  Types of systems.  Dispensing systems may be of
various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Licensee Responsibility.
(a)  The licensee is responsible for verifying that the

system, when initially installed, meets the specifications which
listed in subsection (1).  Once installed, the licensee shall
maintain the dispensing system to ensure that it continues to
meet the approved specifications.  Failure to maintain the
system may be grounds for suspension or revocation of the
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licensee's liquor license.
(4)  Operational restrictions.
(a)  The system must be calibrated to pour a quantity of

spirituous liquor not to exceed 1.5 ounces.
(b)  Voluntary consent is given that representatives of the

department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee.  Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area.  Any other primary spirituous liquor not in service must
remain unopened.  There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d)  The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e)  All dispensing systems and devices must
(i)  avoid an in-series hookup which would permit the

contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii)  not dispense from or utilize containers other than
original liquor bottles; and

(iii)  prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f)  Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:

(i)  a list of brands of liquor dispensed through the
dispensing system;

(ii)  the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as
electronically generated by the recording software of the
dispensing system;

(iii)  number of portions of liquor sold; and
(iv)  a comparison of the number of portions dispensed to

the number of portions sold including an explanation of any
variances.

(v)  These records must be made available for inspection
and audit by the department or law enforcement.

(h)  This rule does not prohibit the sale of pitchers of mixed
drinks as long as the pitcher contains no more than 1.5 ounces
of primary spirituous liquor and no more than a total of 2.5
ounces of spirituous liquor per person to which the pitcher is
served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system.  This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j)  All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32B-1-102(75) shall

include the location of any licensed restaurant, limited
restaurant, beer-only restaurant, club, or recreational amenity
on-premise beer retailer facility or facilities operated or
managed by the same person or entity that are located within the
same building or complex, and any similar sublicense located
within the same building of a resort license under 32B-8.
Multiple licensed facilities shall be termed "qualified premises"
as used in this rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32B-1-102(92) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32B-5-302;

(c)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;

(e)  dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(f)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3)  On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a)  each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-15-401, shall be completed by every
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individual of every new and renewing licensee under title 32B
who:

(a)  is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of training.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages to

a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would constitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.

(2)  Authority.  The authority for this rule is Sections 63G-
2-204 and 63A-12-104 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63G-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63G-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63G-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63G-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Grievance
Procedures.

(1)  Authority and Purpose.
(a)  This rule is made under authority of Section 32B-2-202

and 63G-3-201(3).  As required by 28 CFR 35.107, the Utah
Department of Alcoholic Beverage Control, as a public entity
that employs more than 50 persons, adopts and publishes the
grievance procedures within this rule for the prompt and
equitable resolution of complaints alleging any action prohibited
by Title II of the Americans with Disabilities Act, as amended.

(b)  The purpose of this rule is to implement the provisions
of 28 CFR 35 which in turn implements Title II of the
Americans with Disabilities Act, which provides that no
individual shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by the department
because of a disability.

(2)  Definitions.
(a)  "ADA Coordinator" means the employee assigned by

the executive director to investigate and facilitate the prompt
and equitable resolution of complaints filed by qualified persons
with disabilities.  The ADA Coordinator may be a representative
of the Department of Human Resource Management assigned to
the Department.

(b)  "Department" means the Department of Alcoholic
Beverage Control.

(c)  "Designee" means an individual appointed by the
executive director or a director to investigate allegations of
ADA non-compliance in the event the ADA Coordinator is
unable or unwilling to conduct an investigation for any reason,
including a conflict of interest. A designee does not have to be
an employee of the department; however, the designee must
have a working knowledge of the responsibilities and
obligations required of employers and employees by the ADA.

(d)  "Director" means the head of the division of the
Department affected by a complaint filed under this rule.

(e)  "Disability" means, with respect to an individual, a
physical or mental impairment that substantially limits one or
more of the major life activities of such individual; a record of
such an impairment; or being regarded as having such an
impairment.

(f)  "Executive Director" means the executive director of
the department.

(g)  "Major life activities" include caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, and working.  A
major life activity also includes the operation of a major bodily
function, such as functions of the immune system, normal cell
growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions.
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(h)  "Qualified Individual" means an individual who meets
the essential eligibility requirements for the receipt of services
or the participation in programs or activities provided by the
Department.  A "qualified individual" is also an individual who,
with or without reasonable accommodation, can perform the
essential functions of the employment position that individual
holds or desires.

(3)  Filing of Complaints.
(a)  Any qualified individual may file a complaint alleging

noncompliance with Title II of the Americans with Disabilities
Act, as amended, or the federal regulations promulgated
thereunder.

(b)  Qualified individuals shall file their complaints with
the Department's ADA Coordinator, unless the complaint
alleges that the ADA Coordinator was non-compliant, in which
case qualified individuals shall file their complaints with the
Department's designee.

(c)  Qualified individuals shall file their complaints within
90 days after the date of the alleged noncompliance to facilitate
the prompt and effective consideration of pertinent facts and
appropriate remedies; however, the Executive Director has the
discretion to direct that the grievance process be utilized to
address legitimate complaints filed more than 90 days after
alleged noncompliance.

(d)  Each complaint shall:
(i)  include the complainant's name and address;
(ii)  include the nature and extent of the individual's

disability;
(iii)  describe the department's alleged discriminatory

action in sufficient detail to inform the department of the nature
and date of the alleged violation;

(iv)  describe the action and accommodation desired; and
(v)  be signed by the complainant or by his legal

representative.
(e)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(f)  If the complaint is not in writing, the ADA coordinator
or designee shall transcribe or otherwise reduce the complaint
to writing upon receipt of the complaint.

(g)  By the filing of a complaint or a subsequent appeal, the
complainant authorizes necessary parties to conduct a
confidential review all relevant information, including records
classified as private or controlled under the Government
Records Access and Management Act, Utah Code, Subsection
63G-2-302(1)(b) and Section 63G-2-304,consistent with 42
U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C. Section
12112(d)(3)(B) and (C), and relevant information otherwise
protected by statute, rule, regulation, or other law.

(4)  Investigation of Complaints.
(a)  The ADA coordinator or designee shall investigate

complaints to the extent necessary to assure all relevant facts are
collected and documented.  This may include gathering all
information listed in Subsection R81-1-14(3)(d) and (g) of this
rule if it is not made available by the complainant.

(b)  The ADA coordinator or designee may seek assistance
from the Attorney General's staff, and the department's human
resource and budget staff in determining what action, if any,
should be taken on the complaint.  The ADA coordinator or
designee may also consult with the director of the affected
division in making a recommendation.

(c)  The ADA coordinator or designee shall consult with
representatives from other state agencies that may be affected by
the decision, including the Office of Planning and Budget, the
Department of Human Resource Management, the Division of
Risk Management, the Division of Facilities Construction
Management, and the Office of the Attorney General before
making any recommendation that would:

(i)  involve an expenditure of funds beyond what is

reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation;

(ii)  require facility modifications; or
(iii)  require reassignment to a different position.
(5)  Recommendation and Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator or designee shall recommend to the
director what action, if any, should be taken on the complaint.
The recommendation shall be in writing or in another accessible
format suitable to the complainant.

(b)  If the ADA coordinator or designee is unable to make
a recommendation within the 15 working day period, the
complainant shall be notified in writing, or in another accessible
format suitable to the complainant, stating why the
recommendation is delayed and what additional time is needed.

(c)  The director may confer with the ADA coordinator or
designee and the complainant and may accept or modify the
recommendation to resolve the complaint.  The director shall
render a decision within 15 working days after the director's
receipt of the recommendation from the ADA coordinator or
designee.  The director shall take all reasonable steps to
implement the decision.  The director's decision shall be in
writing, or in another accessible format suitable to the
complainant, and shall be promptly delivered to the
complainant.

(6)  Appeals.
(a)  The complainant may appeal the director's decision to

the executive director within ten working days after the
complainant's receipt of the director's decision.

(b)  The appeal shall be in writing or in another accessible
format reasonably suited to the complainant's ability.

(c)  The executive director may name a designee to assist
on the appeal. The ADA coordinator and the director's designee
may not also be the executive director's designee for the appeal.

(d)  In the appeal the complainant shall describe in
sufficient detail why the decision does not effectively address
the complainant's needs.

(e)  The executive director or designee shall review the
ADA coordinator's recommendation, the director's decision, and
the points raised on appeal prior to reaching a decision.  The
executive director may direct additional investigation as
necessary.  The executive director shall consult with
representatives from other state agencies that would be affected
by the decision, including the Office of Planning and Budget,
the Department of Human Resource Management, the Division
of Risk Management, the Division of Facilities Construction
Management, and the Office of the Attorney General before
making any decision that would:

(i)  involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation;

(ii)  require facility modifications; or
(iii)  require reassignment to a different position.
(f)  The executive director shall issue a final decision

within 15 working days after receiving the complainant's appeal.
The decision shall be in writing, or in another accessible format
suitable to the complainant, and shall be promptly delivered to
the complainant.

(g)  If the executive director or designee is unable to reach
a final decision within the 15 working day period, the
complainant shall be notified in writing, or by another
accessible format suitable to the complainant, why the final
decision is being delayed and the additional time needed to
reach a final decision.

(7)  Record Classification.
(a)  Records created in administering this rule are classified

as "protected" under Subsections 63G-2-305(9), (22), (24), and
(25).

(b)  After issuing a decision under Section R81-1-14(5)or
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a final decision upon appeal under Section R81-1-14(6),
portions of the record pertaining to the complainant's medical
condition shall be classified as "private" under Subsection 63G-
2-302(1)(b) or "controlled" under Section 63G-2-304, consistent
with 42 U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C.
12112(d)(3)(B) and (C), at the option of the ADA coordinator.

(a)  The written decision of the division director or
executive director shall be classified as "public," and all other
records, except controlled records under Subsection R81-1-
14(7)(b), classified as "private."

(8)  Relationship to Other Laws.  This rule does not
prohibit or limit the use of remedies available to individuals
under:

(a)  the state Anti-Discrimination Complaint Procedures,
Section 34A-5-107, and Section 67-19-32;

(b)  the Federal ADA Complaint Procedures, 28 CFR
35.170 through 28 CFR 35.178; or

(c)  any other Utah State or federal law that provides equal
or greater protection for the rights of individuals with
disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63G-4-503, and as

authorized by Section 32B-2-202, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission's executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory

order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to

the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability review;
(e)  identify the person or agency directly affected by the

statute, rule, or order;
(f)  include an address and telephone number where the

petitioner can be reached during regular work days; and
(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with department staff, the Attorney General's

Office, other government agencies, or the public; and
(v)  take any other action necessary to provide the petition

adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act disqualifies

persons from being employees of the department, operating a
package agency, holding a license or permit, or being employed
in a managerial or supervisory capacity with a package agency,
licensee or permittee if they have been convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c)  any crime involving moral turpitude; or
(d) driving under the influence of alcohol or drugs on two

or more occasions within the last five years.
(2)  In the case of a partnership, corporation, or limited

liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a)  a partner;
(b)  a managing agent;
(c)  a manager;
(d)  an officer;
(e)  a director;
(f)  a stockholder who holds at least 20% of the total issued

and outstanding stock of the corporation; or
(g)  a member who owns at least 20% of the limited

liability company.
(3) As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that
involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property.  For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

(3)  Compliance with subsections (1) and (2) are
fundamental licensing requirements, the violation of which will
result in the issuance of an Order to Show Cause in accordance
with R81-1-6 and action on the license as determined by the
commission in accordance with 32B-1-304(2).

R81-1-17.  Advertising.
(1)  Authority and General Purpose.  This rule is pursuant

to Section 32B-4-510(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32B.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or

"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
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any other media; except that such term shall not include:
(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference federal
laws, previously referenced in subparagraph (a), relating to the
advertising of malt beverage products.

(4)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32B-1-102(55), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5)  All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:

(a)  May not violate any federal laws referenced in
Subparagraph (3);

(b)  May not contain any statement, design, device, or
representation that is false or misleading;

(c)  May not contain any statement, design, device, or
representation that is obscene or indecent;

(d)  May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
alcohol", or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon

character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that

appeals primarily to minors;
(iii)  placing advertising in magazines, newspapers,

television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages without charge;
(n)  May not require the purchase, sale, or consumption of

an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess,
athletic ability, social welfare, or capacity to enjoy life's
activities.

(7)  Violations.  Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32B-3-
205, and may result in the imposition of the criminal penalty of
a class B misdemeanor pursuant to 32B-4-304 and -510.

R81-1-19.  Emergency Meetings.
(1)  Purpose.  The commission recognizes that there may

be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63G-3-201 and 32B-2-202.

(3)  Procedure.  The following procedure shall govern any
emergency meeting:

(a)  No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
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members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-207 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63G-3-201 and 32B-2-202.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21.  Beer Advertising in Event Venues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32B-2-202, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32B-4-510.

(2)  Purpose.
(a)  This rule establishes a "safe harbor" from

administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32B-4-703 to -705, but where the
reasons and purposes for the "tied-house" provisions do not
apply.

(b)  "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns.  The thrust of the laws is to prevent two particular
dangers:  the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques.  The principle
method used to avoid these developments was the establishment
of a triple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages.  The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c)  Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32B-4-703 to
-705.  The laws prohibit a beer industry member, directly or
indirectly or through an affiliate, from paying or crediting a beer
retailer for any advertising, display, or distribution service. 32B-
4-704(4).  This includes the purchase, by an industry member,
of advertising on signs, scoreboards, programs, scorecards, and
the like at ballparks, racetracks or stadiums, from the retail
concessionaire.  See 27 C.F.R. Sec.  6.53 as referenced in 32B-
4-704(4)(a).  The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers. 32B-4-704(3)(b)(i)(B).

(d)  Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises.  This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like.  These facilities
have a recognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks.  Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder.  The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer
retailer.

(3)  Application of the Rule.  If the conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do not apply or are not significantly impacted.  In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive.  This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
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that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32B-4-704:

(a)  The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b)  The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c)  The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising.  The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d)  Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e)  The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time.  Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f)  The advertising space or time is available to all types of
advertisers, is not limited to any type of product, such as beer,
is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g)  The industry member may not share in the costs or
contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h)  The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4)  This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability.  This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22.  Diplomatic Embassy Shipments and Purchases.
(1)  Purpose.  The Vienna Conventions on Diplomatic and

Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes.  The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the

mission.
This rule establishes department guidelines for shipments

and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2)  Application of Rule.
(a)  Shipments.  An accredited foreign diplomatic mission

that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah.  Such products may be shipped or transported into the
state of Utah under the following conditions:

(i)  The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(ii)  Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg).  Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v)  The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b)  Purchases.
(i)  Special Orders.  An accredited foreign diplomatic

mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A)  The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B)  The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C)  The product will be marked up using the department's
standard pricing formula (less the state sales tax).

(D)  Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E)  The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(ii)  Presently Available Merchandise.  An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently
sold in the state of Utah under the following procedures:

(A)  Alcoholic beverage product purchases, other than
large quantity purchases, may be made by the embassy at any
state store.  The store shall deduct state sales tax from the
purchase price.

(B)  Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse.  The
warehouse shall deduct state sales tax from the purchase price.

(C)  The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.  Sales Restrictions on Products of Limited
Availability.

(1)  Purpose.  Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department.  When the
department perceives that customer demand for these limited
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products may exceed the department's current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department.  This rule establishes
the procedure for allocating products of limited availability.

(2)  Application of Rule.
(a)  The purchasing and wine divisions of the department

shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items.  The products shall be given a special "L Status" product
code designation.

(b)  "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand.  Their
sales to the general public and to licensees and permittees may
be restricted.  The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c)  Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

R81-1-24.  Responsible Alcohol Service Plan.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32B-2-202 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2)  Purpose.  This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3)  Definitions.
(a)  "Commission" means the Alcoholic Beverage Control

Commission.
(b)  "Department" means the Department of Alcoholic

Beverage Control.
(c)  "Intoxication" and "intoxicated" are as defined in 32B-

1-102(48).
(d)  "Licensed Business" is a person or business entity

licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e)  "Manager" means a person chosen or appointed to
manage, direct, or administer the operations at a licensed
business.  A manager may also be a supervisor.

(f)  "Responsible Alcohol Service Plan" or "Plan" means a
written set of policies and procedures of a licensed business that
outline measures that will be taken by the business to prevent
employees of the licensed business from:

(i)  over-serving alcoholic beverages to customers;
(ii)  serving alcoholic beverages to customers who are

actually, apparently, or obviously intoxicated; and
(iii)  serving alcoholic beverages to persons under the age

of 21.
(h)  "Server" means an employee who actually makes

available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i)  "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4)  Application of Rule.

(a)(i)  The commission may direct that a licensed business
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii)  The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b)  Any Plan at a minimum shall:
(i)  outline the policies and procedures of the licensed

business to:
(A)  prevent over-service of alcohol;
(B)  prevent service of alcohol to persons who are

intoxicated;
(C)  prevent service of alcohol to persons under the age of

21;
(D)  provide alternate transportation options for problem

customers; and
(E)  deal with hostile customers;
(ii)  require that all managers, supervisors, servers, security

personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii)  require adherence to the Plan as a condition of
employment;

(iv)  require a commitment by management to monitor
employee compliance with the Plan;

(v)  require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A)  identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B)  identifying persons under the age of 21;
(C)  discussing the legal definition of intoxication;
(D)  identifying behavioral signs of intoxication;
(E)  discussing techniques for monitoring and controlling

consumption such as:
(1)  drink counting;
(2)  slowing down alcohol service;
(3)  offering food or nonalcoholic beverages; and
(4)  cutting off alcohol service;
(F)  discussing third party or "dram shop" liability for the

unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32B-15; and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
intoxicated, or to persons who are under the age of 21.

(c)  The licensed business may choose to include in the
Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d)  The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e)  The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f)  Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(e), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g)  The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.
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R81-1-25.  Sexually-Oriented Entertainers and Stage
Approvals.

(1)  Authority. This rule is pursuant to:
(a)  the police powers of the state under 32B-1-104 to

regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b)  the commission's powers and duties under 32B-2-202
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c)  32B-1-501 to -506 that prescribe the attire and conduct
of sexually-oriented entertainers in premises regulated by the
commission and require them to appear or perform only in a
tavern or social club and only upon a stage or in a designated
area approved by the commission in accordance with
commission rule.

(2)  Purpose. This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or social club where sexually-oriented entertainers
may appear or perform in a state of seminudity.

(3)  Definitions.
(a)  "Seminude", "seminudity, or "state of

seminudity"means a state of dress as defined in 32B-1-102(102).
(b)  "Sexually-oriented entertainer" means a person defined

in 32B-1-102(93).
(4)  Application of Rule.
(a)  A sexually-oriented entertainer may appear or perform

seminude only on the premises of a tavern or social club.
(b)  A tavern or social club licensee, or an employee,

independent contractor, or agent of the licensee shall not allow:
(i)  a sexually-oriented entertainer to appear or perform

seminude except in compliance with the conditions and attire
and conduct restrictions of 32B-1-502 to -506;

(ii)  a patron to be on the stage or in the performance area
while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii)  a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c)  Stage and designated performance area requirements.
(i)  The following shall submit for commission approval a

floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear or
perform:

(A)  an applicant for a tavern or social club license from the
commission who intends to have sexually-oriented
entertainment on the premises;

(B)  a current tavern or social club licensee of the
commission that did not have sexually-oriented entertainment on
the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

(C)  a current tavern or social club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii)  The commission may approve a stage or performance
area where sexually-oriented entertainers may perform in a state
of seminudity only if the stage or performance area:

(A)  is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the floor;

(B)  is configured so as to preclude a patron from:
(I)  touching the sexually-oriented entertainer;
(II)  placing any money or object on or within the costume

or the person of any sexually-oriented entertainer;
(III)  is configured so as to preclude a sexually-oriented

entertainer from touching a patron; and
(IV)  conforms to the requirements of any local ordinance

of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii)  The person applying for approval of a stage or
performance area shall submit with their application:

(A)  a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B)  a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C)  evidence of compliance with any such applicable local
ordinance.

R81-1-26.  Criminal History Background Checks.
(1)  Authority.  This rule is pursuant to:
(a)  the commission's powers and duties under 32B-2-202

to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b)  32B-1-301 to -307 that prohibit certain persons who
have been convicted of certain criminal offenses from being
employed by the department or from holding or being employed
by the holder of an alcoholic beverage license, permit, or
package agency; and

(c)  32B-1-301 to -307 that allow for the department to
require criminal history background check reports on certain
individuals.

(2)  Purpose.  This rule:
(a)  establishes the circumstances under which a person

identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an
applicant for a license, permit, or package agency; and

(b)  establishes the procedures for the filing and processing
of criminal history background reports.

(3)  Application of Rule.
(a)(i)  Except to the extent provided in Subparagraphs

(3)(a)(iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
Bureau of Criminal Identification, Department of Public Safety
(hereafter "B.C.I.").

(ii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.I.").

(iii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv)  A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 26

application process for a new license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v)  An applicant for a single event permit under 32B-9
shall not be required to submit a fingerprint card or provide a
criminal history background report if the applicant attests that
the persons identified in Subparagraph (1)(b) have not been
convicted of any disqualifying criminal offense.

(vi)  An applicant for a temporary special event beer permit
under 32B-9 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense
identified in Subparagraph (1)(b).

(vii)  An applicant for employment with benefits with the
department shall be required to submit a fingerprint card and
consent to a fingerprint criminal background check only if the
department has made the decision to offer the applicant
employment with the department.

(b)  An application that requires B.C.I. or F.B.I. criminal
history background report(s) may be included on a commission
meeting agenda, and may be considered by the commission for
issuance of a license, permit, or package agency if:

(i)  the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required B.C.I. or F.B.I. criminal
history background report(s);

(ii)  the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
applying for and holding the license, permit, or package agency;

(iii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
B.C.I. or F.B.I.;

(iv)  the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which a B.C.I. or an F.B.I. background check
is required; and

(v)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from holding the license, permit, or package
agency, the applicant shall immediately surrender the license,
permit, or package agency to the department.

(c)  The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency
shall be valid during the period the B.C.I. or F.B.I. is processing
the criminal history report(s).

(d)  The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e)  If the required B.C.I. or F.B.I. report(s) are not
received by the department within six (6) months of the date the
license, permit, or package agency is issued by the commission,
the licensee, permittee, or package agent shall appear at the next
regular meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f)  Upon the department's receipt of the B.C.I. or F.B.I.
report(s):

(i)  if there is no disqualifying criminal history, the license,
permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(ii)  if there is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered, and
the commission may enter an order accepting the surrender, or
an order revoking the license, permit, or package agency

depending on the circumstances.
(g)  In the case of a license or permit, if the statutory

deadline for renewing the license or permit occurs before receipt
of the B.C.I. or F.B.I. report(s), the licensee or permittee may
file for renewal of the license or permit subject to meeting all of
the requirements in Subparagraphs (3)(b) through (f).

(h)  An applicant for employment with benefits with the
department that requires a B.C.I. or an F.B.I. criminal history
background report may be conditionally hired by the department
prior to receipt of the report if:

(i)  the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(ii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by
the B.C.I. or F.B.I.;

(iii)  the applicant stipulates in writing that if a B.C.I. or an
F.B.I. report shows a criminal conviction that would disqualify
the applicant from employment with the department, the
applicant shall terminate his or her employment with the
department.

R81-1-27.  Label Approvals.
(1)  Authority.  This rule is pursuant to 32B-1-606(2)(c)

and (d) and 32B-1-607 which give the commission the authority
to adopt rules necessary to fully implement certain aspects of the
Malted Beverages Act, 32A-1-801 to -809.

(2)  Purpose.
(a)  Pursuant to 32B-1-604, a manufacturer may not

distribute or sell in this state any malted beverage including
beer, heavy beer, and flavored malt beverage unless the label
and packaging of the beverage has been first approved by the
department.

(b)  The requirements and procedures for applying for label
and packaging approval are set forth in 32B-1-604 to -606.

(c)  This rule:
(i)  establishes administrative fees that may be assessed by

the department to process applications for the approval of malt
beverage labels and packaging;

(ii)  provides supplemental procedures for applying for and
processing label and package approvals;

(iii)  defines the meaning of certain terms in the Malted
Beverages Act; and

(iv)  establishes the format of certain words and phrases
required on the containers and packaging of certain flavored
malt beverages.

(3)  Application of Rule.
(a)  The department shall assess a fee of $30.00 made

payable to the "Department of Alcoholic Beverage Control" for
each application submitted for label and packaging approval.

(b)  A complete set of original labels for each size of
container must accompany each application for label and
packaging approval.

(i)  This includes all band, strip, front and back labels
appearing on any individual container.

(ii)  Original containers will not be accepted.
(iii)  If original labels cannot be obtained, the following

will be accepted:
(A)  color reproductions that are exact size; or
(B)  a copy of the federal certificate of label approval

(COLA) from the Department of Treasury, Tax and Trade
Bureau (Form TTB F5100.31) with the exact size label if
printed in color.

(c)  Because a heavy beer and flavored malt beverage
product may be sold only by the department to consumers and
on-premise retailers in this state, label approval for a heavy beer
or flavored malt beverage need not be applied for until the
department has decided to list the product for sale in this state.
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Any listing will be contingent on label and packaging approval.
(d)  An application for approval is required for any revision

of a previously approved label.
(e)  An application for approval is required for any revision

to packaging that significantly modifies the notice that the
product is an alcoholic beverage.

(f)  An application for approval is not required for any
revision to packaging that relates to subject matter other than the
required notice that the product is an alcoholic beverage such as
temporary seasonal or promotional themes.

(g)  Pursuant to 32B-1-605(6):
(i)  the department may revoke any label and packaging

that does not comply with the label and packaging requirements
of the Malted Beverage Act;

(ii)  the department may delist any heavy beer or flavored
malt beverage product listed by the department prior to October
1, 2008, that does not meet the label and packaging
requirements of the Malted Beverage Act;

(iii)  any heavy beer or flavored malt beverage product
listed by the department prior to October 1, 2008, that did not
receive prior label and packaging approval need not submit an
application for label and packaging approval if the label and
packaging meet the requirements of the Malted Beverage Act.

(h)  Pursuant to 32B-1-606, a flavored malt beverage that
is packaged in a manner that is similar to a label or package used
for a nonalcoholic beverage must bear a prominently displayed
label or a firmly affixed sticker on the container that includes the
statement "alcoholic beverage" or "contains alcohol".  Any
packaging of a flavored malt beverage must also prominently
include, either imprinted on the packaging or imprinted on a
sticker firmly affixed to the packaging the statement "alcoholic
beverage" or "contains alcohol".  The words in the statement
must appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  on the front of the container and packaging;
(iv)  in a format that is readily legible;
(v)  separate and apart from any descriptive or explanatory

information; and
(vi)  in a type size no smaller than 3 millimeters wide and

3 millimeters high.
(i)  Pursuant to 32B-1-606, the label on a flavored malt

beverage container shall state the alcohol content as a
percentage of alcohol by volume or by weight.  The alcohol
content statement may not be abbreviated, but shall use the
complete words "alcohol," "volume," or "weight".  The words in
the alcohol content statement must appear:

(i)  in capital letters and bold type;
(ii)  in a solid contrasting background;
(iii)  in a format that is readily legible; and
(iv)  separate and apart from any descriptive or explanatory

information.

R81-1-28.  Special Commission Meetings - Fees.
(1)  Authority.  This rule is pursuant to 32B-2-201(10) that

gives the commission authority to hold special commission
meetings; and 32B-2-202(1)that gives the commission authority
to establish procedures for granting and denying permits and to
prescribe fees payable for permits.

(2)  Purpose.  This rule authorizes the commission to assess
an administrative fee in addition to the regular permit fee to
cover the additional administrative costs of convening a special
commission meeting to consider the application of an applicant
for a single event permit or temporary special event beer permit
who failed to timely submit the permit application to be
considered at the commission's regularly scheduled monthly
meeting.

(3)  Application of Rule.
(a)  If the commission agrees to convene a special

commission meeting to accommodate an applicant described in
Section (2), the commission shall assess an administrative fee of
$350 in addition to the regular permit fee.

(b)  The administrative fee in Section (3)(a) shall be used
to offset the costs of convening the special meeting including,
but not limited to:

(i)  department costs associated with scheduling, arranging,
and providing notice of the special meeting;

(ii)  department costs associated with any emergency or
electronic meeting held pursuant to R81-1-19 and -20;

(iii)  payment of per diem and expenses to commissioners;
and

(iv)  any other costs incurred.
(c)  The administrative fee in Section (3)(a) shall be paid

prior to the convening of the special commission meeting.
(d)  The administrative fee in Section (3)(a) is a non-

refundable fee.

R81-1-29.  Factors for Granting Licenses.
(1)  Definition.  For purposes of this rule, "license"

includes a license, permit, certificate of approval, and package
agency.

(2)  Authority.  This rule is pursuant to 32B-2-
202(1)(c)which gives the commission the authority to set policy
by written rules that establish criteria and procedures for
granting a license.  It is also based on 32B-5-203(2)(f) that gives
the commission the authority to consider non-statutory factors
or circumstances the commission considers necessary in
granting a license.

(3)  Purpose.  This rule provides a list of non-statutory
factors the commission considers in granting a license.

(4)  Application of Rule.  In addition to any statutory factor
for granting a license, the commission also may consider the
following non-statutory factors:

(a)  availability of retail licenses under a quota;
(b)  length of time the applicant has waited for a retail

license;
(c)  the scheduled opening date;
(d)  whether the applicant is a seasonal business;
(e)  whether the location has been previously licensed or is

a new location;
(f)  whether the application involves a change of ownership

of an existing location;
(g)  whether the applicant holds other alcohol licenses at

this or other locations;
(h)  whether the applicant has a violation history or a

pending violation;
(i)  projected alcohol sales as it relates to the extent to

which the retail alcohol license will be utilized;
(j) whether the applicant is a small or entrepreneurial

business that would benefit the community in which it would be
located;

(k)  nature of entertainment the applicant proposes; and
(l)  public input in support or opposition to granting the

retail license.

R81-1-30.  Draft Beer Sales/Minors on Premises.
A state license that authorizes the sale of beer on the

premises also authorizes the licensee to sell beer on draft
regardless of the nature of the business (e.g. cafe, restaurant,
pizza parlor, bowling alley, golf course clubhouse, club, tavern,
etc.).  Minors may not be precluded from establishments based
upon whether draft beer is sold.  However, minors may not be
employed by or be on the premises of any establishment or
portion of an establishment which is a "tavern" as defined in
Section 32B-1-102(112).  This does not preclude local
authorities and licensees from excluding minors from premises
or portions of premises which have the atmosphere or
appearance of a "tavern" as so defined.
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R81-1-31.  Duties of Commission Subcommittees.
(1)  This rule is promulgated pursuant to Section 32B-2-

201.5 and shall govern the duties of the two commission
subcommittees, Compliance Licensing and Enforcement
Subcommittee and the Operations and Procurement
Subcommittee.

(2)  The Compliance Licensing and Enforcement
Subcommittee will review and discuss items related to
compliance, licensing and enforcement and make
recommendations to the full commission on those items.

(3)  The Operations and Procurement Subcommittee will
review and discuss items related to operations and procurement
and make recommendations to the full commission on those
items.

(4)  If a quorum of the full commission is present, the
subcommittee may act on all agenda action items.

(5)  If a quorum of the full commission is not present, a
recommendation on action items can be presented to a quorum
of the commission for action without discussion if:

(a)  A quorum of the subcommittee is present;
(b)  There is a unanimous vote on the recommendation; and
(c)  A member of the full commission does not request

discussion on the items of recommendation.
(6)  A subcommittee quorum is the majority of standing

members.

KEY:  alcoholic beverages
March 25, 2014 32B-2-201(10)
Notice of Continuation May 10, 2011 32B-2-202

32B-3-203(3)(c)
32B-5-304
32B-1-305
32B-1-306
32B-1-307
32B-1-607

32B-1-304(1)(a)
32B-6-702

32B-6-805(3)
32B-9-204(4)

32B-4-414(1)(b) and ©
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R81.  Alcoholic Beverage Control, Administration.
R81-7.  Single Event Permits.
R81-7-1.  Application Guidelines.

(1)  A single event permit is issued to those who are
conducting a convention, civic or community enterprise.

(a)  "Conducting" means the conduct, management, control
or direction of an event. The organization directly benefiting
from the event, monetarily or otherwise, shall be deemed to be
conducting the event.

(b)  "Convention, civic or community enterprise" means a
function that is in the nature of a temporary special event such
as a social, business, religious, political, governmental,
educational, recreational, cultural, charitable, athletic, theatrical,
scholastic, artistic, or scientific event.  A "civic or community
enterprise" generally is a gathering that brings members of a
community together for the common good.

(2)  An application for a single event permit application
shall be considered for issuance of a single event permit when
the requirements of Section 32B-1-304 and 32B-9-201, -203
and -304 have been met, and a completed application has been
received by the department.  Applications submitted less than 30
days to prior to the event risk non-issuance of a permit and the
department will not consider an application submitted less than
7 business days prior to the event.

(a)  Once received, the application will be considered in
compliance with section 32B-9-202.

(b)  All approvals, notifications, requests for meetings or
requirements to inform under section 32B-9-202 shall be done
electronically.  For purposes of 32B-9-202(4), notice to law
enforcement, the department may provide notice to law
enforcement of the preliminary approval within three business
days of the event, so long as law enforcement is notified if that
approval does not become final.

(3)  Pursuant to Section 32B-9-303, Subject to the
requirements of 32B-9-202(2)(f)(g)and(h) and 32B-9-
202(3)(a)(b)(c)and(d), the director may grant single event
permits to a bona fide partnership, corporation, limited liability
company, church, political organization, or incorporated
association, and to each bona fide and recognized subordinate
lodge, chapter or local unit of any qualifying parent entity. To
be a "bona fide" and "recognized" subordinate or local entity,
the applicant must have been in existence for at least one year
prior to the date of the application and must furnish proof
thereof.

(4)  If the applicant is a bona fide incorporated association,
corporation, or a separately incorporated subordinate lodge,
chapter or local unit thereof, the applicant shall submit a copy
of its certificate and articles of incorporation from the state,
which reflect that the applicant has been in existence for at least
one year prior to date of application.

(5)  If the applicant is a bona fide limited liability company,
the applicant shall submit a copy of its limited liability company
certificate of existence from the state, which reflects that the
applicant has been in existence for at least one year prior to date
of application.

(6)  If the applicant is a bona fide church, political
organization, or recognized subordinate chapter or local unit
thereof, the applicant shall submit proof of its tax exempt status
as provided by the Internal Revenue Service.

(7)  Any subordinate or local entity of a parent entity must
also establish that it is duly "recognized" by the parent entity by
providing written verification of its "recognized" status such as
a letter from, or bylaws of the parent entity.  The subordinate or
local unit shall also furnish proof that the parent entity qualifies
under sections (1), (2), (3), (4), and (5) of this rule. These
requirements shall not apply in situations where the subordinate
or local unit is separately incorporated.

(8)  Single event permits are issued to state agencies,
political subdivisions of the state, and organizations listed in

Subsection (2) that are conducting a convention, civic or
community enterprise.  Single event permits may not be issued
to or obtained by an entity or organization for the purpose of
avoiding or attempting to avoid the requirement of state retail
alcohol licensing.

To ensure compliance with Subsection (1),the director may
consider factors such as:

(a)  the purpose of the entity or organization;
(b)  the nature and purpose of the event;
(c)  the type of entertainment, if any, at the event;
(d)  the location of the event;
(e)  the frequency of events held at the same location;
(f)  whether the location is government owned and

operated; and
(g)  the extent to which the event:
(i)  benefits the community;
(ii)  is held for charitable purposes; or
(iii)  is held for the profit of the entity or organization.
(9)  Calendar year is defined as January 1 through

December 31.
(10)  The single event permit bond, as required by Section

32B-9-304(3), shall not be released back to the single event
permittee until the permittee provides to the department the
required data regarding liquor purchases, sales, prices charged,
and net profit generated at the event for which the single event
permit was issued.

(11)  If an organization or individual other than the one
applying for the single event permit posts the $1,000 bond
required by Section 32B-9-304(3), an affidavit must be
submitted attesting that the $1,000 bond is for the permittee's
compliance with the provisions of the Act and the commission
rules, and that if a violation occurs at the single event, the bond
may be forfeited.

(12)  The director may authorize multiple sales outlets on
different properties under one single event permit, provided that
each site conforms to location requirements of Section 32B-9-
201(4).  The commission may authorize simultaneous sale and
consumption hours at multiple sales outlets.

R81-7-2.  Guidelines for Issuing Permits.
(1)  Purpose  In deciding whether to issue a single event

permit for such events, the director must be satisfied that
sufficient controls will be in place to minimize the possibility of
minors being sold or furnished alcohol or adults being over-
served alcohol at the event.  This rule identifies control
measures that must be in place before the director will issue a
single event permit.  However, this rule gives the director
discretion not to require specific control measures under certain
circumstances after considering the facts and circumstances of
a particular event.  The sale of alcohol at outdoor public events
such as street festivals, fairs, concerts, and rodeos poses special
control issues for event organizers and law enforcement
officials.  Furthermore, the sale of beer at public events attended
by large numbers of people, many of whom may be under the
age of 21, also poses special control issues.  Applicants for
outdoor or large scale events will need to address these issues in
their application.

(2)  Definitions.
(a)  For purposes of this rule, "large-scale public event"

includes any event that is open to the general public and the
estimated attendance at the event is in excess of 1000 people.

(3)  Authority.  This rule is enacted under the authority of
Sections 63G-3-201, 32B-2-202 and 32B-9-202 and -303.

(4)  Policy.
(a)  Before a single event permit will be issued by the

director to allow the sale of alcoholic beverages at an outdoor
or a large-scale public event, the following control measures
must be present at the event:

(i)  There must be at least one location at the event where
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those wanting to purchase alcoholic beverages must show proof
of age and either have their hand stamped or be issued a non-
transferable wristband.

(A)  The proof of age location(s) shall be separate from the
alcoholic beverage sales and dispensing location(s).

(B)  Proof of age may be established by:
(I)  a current valid driver's license that includes date of

birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(II)  a current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(III)  a current valid military identification that includes
date of birth and has a picture affixed; or

(IV)  a current valid passport.
(C) Any person assigned to check proof of age shall have

completed the alcohol server-training seminar outlined in 62A-
15-401.

(D)  The use of hand stamps or issuance of wristbands does
not relieve those selling and dispensing alcoholic beverages
from asking for proof of age if they suspect a person attempting
to purchase an alcoholic beverage is under the age of 21 years.

(ii)  Alcoholic sales and dispensing location(s) shall be
separate from food and non-alcoholic beverage concession
locations.  However, if the consumption of alcohol at the event
is limited to a confined, restricted area such as a "beer garden",
then alcoholic beverages, food and non-alcoholic beverages may
be sold at the same sales locations within the confined, restricted
area.

(iii)  Alcoholic beverages shall be served in readily
identifiable cups or containers distinct from those used for non-
alcoholic beverages.

(iv)  No more than two alcoholic beverages shall be sold to
a customer at a time.

(v)  At least one person who has completed the alcohol
server training seminar outlined in 62A-15-401 shall be at each
location where alcoholic beverages are sold and dispensed to
supervise the sale and dispensing of alcoholic beverages.

(vi)  If minors may attend the event, all dispensing and
consumption of alcoholic beverages shall be in a designated,
confined, and restricted area where minors are not allowed
without being accompanied by a parent or guardian, and where
alcohol consumption may be closely monitored.

(b)  Notwithstanding Subsection (a), the director, after
reviewing the facts and circumstances of a particular outdoor or
large-scale public event, has the discretion to relax any of the
control measures outlined in Subsection (a) above.

(c)  After reviewing the facts and circumstances of the
outdoor or large-scale public event, the director has the
discretion to require additional control measures as a condition
of issuing a single event permit.  These can include but are not
limited to the following:

(i)  Placing limits on the variety of alcoholic beverages
served at the event.

(ii)  Requiring that alcoholic beverages be distinguishable
in appearance from non-alcoholic beverages.

(iii) Requiring a certain minimum number of law
enforcement and/or security personnel at the event.

(5)  Procedure.  The following procedure shall govern
applications for single event permits for outdoor or large-scale
public events:

(a)  In addition to providing a description of the times,
dates, location, nature and purpose of the event, the applicant
shall include in the single event permit application a summary
of all control measures that will be taken at the event to reduce
the possibility of minors being furnished alcohol and adults

being over-served alcohol at the event.
(b)  Department staff shall provide this information to the

director prior to the director's consideration of the single event
permit application.

(c)  The director shall review the application to determine
if all statutory requirements are in place, to determine if all
controls listed in Subsections (4)(a)(i) through (vi) are in place,
to consider any request to waive any of the controls listed in
Subsections (4)(a)(i) through (vi), and to assess whether any
additional control measures such as those listed in Subsection
(4)(c) should be required prior to issuing the single event
permit.

R81-7-3.  Price Lists.
(1)  A single event permittee shall have a printed alcoholic

beverage price list available for inspection containing prices of
mixed drinks, wine, beer, and heavy beer.  The list shall include
any charges for the service of packaged wines or heavy beer,
and any service charges for the supply of glasses, chilling, or
wine service.

(2)  The permittee or an employee of the licensee may not
misrepresent the price of any alcoholic beverage that is sold or
offered for sale on the event premises.

KEY:  alcoholic beverages, single event permits
March 25, 2014 32B-2-202(1)
Notice of Continuation May 10, 2011 32B-9-101

32B-9-102
32B-9-201
32B-9-202
32B-9-203
32B-9-204
32B-9-301
32B-9-302
32B-9-303
32B-9-304
32B-9-305
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R81.  Alcoholic Beverage Control, Administration.
R81-10B.  Temporary Beer Event Permits.
R81-10B-1.  Application Guidelines.

(1)  A temporary special event beer permit application shall
be considered for issuance of the permit, when the requirements
of 32B-1-304 and 32B-9-201, -203 and -405 have been met, and
a completed application has been received by the department.
Applications submitted less than 30 days to prior to the event
risk non-issuance of a permit and the department will not
consider an application submitted less than 7 business days prior
to the event.

(a)  Once received -- the application will be considered in
compliance with section 32B-9-202.

(b)  All approvals, notifications, requests for meetings or
requirements to inform under section 32B-9-202 shall be done
electronically.  For purposes of 32B-9-202(4), notice to law
enforcement, the department may provide notice to law
enforcement of the preliminary approval within three business
days of the event, so long as law enforcement is notified if that
approval does not become final.

(2)  The sale of beer under a series of permits issued to the
same person may not exceed a total of 90 days in any one
calendar year. "Calendar year" means January 1 through
December 31.

(3)  Pursuant to 32B-9-403, a temporary special event beer
permit may be issued to a person for the sale of beer for on-
premise consumption at a temporary special event that does not
last longer than 30 days.  The sale of beer under a series of
permits issued to the same person may not exceed a total of 90
days in any one calendar year.  However, temporary special
event beer permit may not be issued or obtained for the purpose
of avoiding or attempting to avoid the requirement of obtaining
a state on-premise beer license under 32B-9-403.  To ensure
compliance with this Subsection (3), the director may consider
factors such as:

(a)  the purpose of the entity or organization;
(b)  the nature and purpose of the event;
(c)  whether the event is a convention, community or civic

enterprise;
(d)  the type of entertainment, if any, at the event;
(e)  the location of the event;
(f)  the frequency of events held at the same location;
(g)  whether the location is government owned and

operated; and
(h)  the extent to which the event:
(i)  benefits the community;
(ii)  is held for charitable purposes; or
(iii)  is held for the profit of the entity or organization.
(4)(a)  The temporary special event beer permit bond, as

required by Section 32B-9-405(3), shall not be released back to
the permittee sooner than 30 days following the event.

(b)  If an organization or individual other than the one
applying for the permit posts the bond, an affidavit must be
submitted attesting that the bond is for the permittee's
compliance with the provisions of the Act and the director rules,
and that if a violation occurs at the event, the bond may be
forfeited.

(5)  The director may authorize multiple sales outlets on
different properties under one temporary special event beer
permit, provided that each site conforms to location
requirements of Section 32B-9-201(4).  The director may
authorize simultaneous sale and consumption hours at multiple
sales outlets.

R81-10B-2.  Guidelines for Issuing Permits.
(1)  Purpose.  In deciding whether to issue a temporary

special event beer permit for such events, the director must be
satisfied that sufficient controls will be in place to minimize the
possibility of minors being sold or furnished beer or adults

being over-served beer at the event.  This rule identifies control
measures that must be in place before the director will issue a
temporary special event beer permit.  However, this rule gives
the director discretion not to require specific control measures
under certain circumstances after considering the facts and
circumstances of a particular event.  The sale of alcohol at
outdoor public events such as street festivals, fairs, concerts, and
rodeos poses special control issues for event organizers and law
enforcement officials.  Furthermore, the sale of beer at public
events attended by large numbers of people, many of whom may
be under the age of 21, also poses special control issues.
Applicants for outdoor or large scale events will need to address
these issues in their application.

(2)  Definitions.
(a)  For purposes of this rule, "large-scale public event"

includes any event that is open to the general public and the
estimated attendance at the event is in excess of 1000 people.

(3)  Authority.  This rule is enacted under the authority of
Sections 63G-3-201, 32B-2-202 and 32B-9-202 and -403.

(4)  Policy.
(a)  Before a temporary special event beer permit will be

issued by the director to allow the sale of beer at an outdoor or
a large-scale public event, the following control measures must
be present at the event:

(i)  There must be at least one location at the event where
those wanting to purchase beer must show proof of age and
either have their hand stamped or be issued a non-transferable
wristband.

(A)  The proof of age location(s) shall be separate from the
beer sales and dispensing location(s).

(B)  Proof of age may be established by:
(I)  a current valid driver's license that includes date of

birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(II)  a current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title
53, Chapter 3, Part 8, identification Card Act, or issued by
another state that is substantially similar to this state's
identification card;

(III)  a current valid military identification that includes
date of birth and has a picture affixed; or

(IV)  a current valid passport.
(C)  Any person assigned to check proof of age shall have

completed the alcohol server-training seminar outlined in 63A-
15-401.

(D)  The use of hand stamps or issuance of wristbands does
not relieve those selling and dispensing beer from asking for
proof of age if they suspect a person attempting to purchase beer
is under the age of 21 years.

(ii)  Beer sales and dispensing location(s) shall be separate
from food and non-alcoholic beverage concession locations.
However, if the consumption of beer at the event is limited to a
confined, restricted area such as a "beer garden", then beer, food
and non-alcoholic beverages may be sold at the same sales
locations within the confined, restricted area.

(iii)  Beer shall be served in readily identifiable cups or
containers distinct from those used for non-alcoholic beverages.

(iv)  No more than two beers shall be sold to a customer at
a time.

(v)  At least one person who has completed the alcohol
server training seminar outlined in 62A-15-401 shall be at each
location where beer is sold and dispensed to supervise the sale
and dispensing of beer.

(vi)  If minors may attend the event, all dispensing and
consumption of beer shall be in a designated, confined, and
restricted area where minors are not allowed without being
accompanied by a parent or guardian, and where beer
consumption may be closely monitored.
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(b)  Notwithstanding Subsection (a), the director, after
reviewing the facts and circumstances of a particular outdoor or
large-scale public event, has the discretion to relax any of the
control measures outlined in Subsection (a) above.

(c)  After reviewing the facts and circumstances of the
outdoor or large-scale public event, the director has the
discretion to require additional control measures as a condition
of issuing a temporary special event beer permit.  These can
include but are not limited to the following:

(i)  Requiring that beer products be distinguishable in
appearance from non-alcoholic beverages.

(ii) Requiring a certain minimum number of law
enforcement and/or security personnel at the event.

(5)  Procedure.  The following procedure shall govern
applications for temporary special event beer permits for
outdoor or large-scale public events:

(a)  In addition to providing a description of the times,
dates, location, nature and purpose of the event, the applicant
shall include in the permit application a summary of all control
measures that will be taken at the event to reduce the possibility
of minors being furnished beer and adults being over-served
beer at the event.

(b)  Department staff shall provide this information to the
director prior to the director's consideration of the permit
application.

(c)  The director shall review the application to determine
if all statutory requirements are in place, to determine if all
controls listed in Subsections (4)(a)(i) through (vi) are in place,
to consider any request to waive any of the controls listed in
Subsections (4)(a)(i) through (vi), and to assess whether any
additional control measures such as those listed in Subsection
(4)(c) should be required prior to issuing the permit.

R81-10B-3.  Price Lists.
(1)  A temporary special event beer event permittee shall

have a printed price list or menu available for inspection
containing beer prices.

(2)  The permittee or an employee of the licensee may not
misrepresent the price of any alcoholic beverage that is sold or
offered for sale on the event premises.

KEY:  alcoholic beverages, temporary beer event permits
March 25, 2014 32B-2-202(1)
Notice of Continuation July 11, 2013 32B-9-101

32B-9-102
32B-9-201
32B-9-202
32B-9-203
32B-9-204
32B-9-401
32B-9-402
32B-9-403
32B-9-404
32B-9-405
32B-9-406



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 33

R156.  Commerce, Occupational and Professional Licensing.
R156-80a.  Medical Language Interpreter Act Rule.
R156-80a-101.  Title.

This rule is known as the "Medical Language Interpreter
Act Rule".

R156-80a-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 80a.

R156-80a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Section

R156-1 is as described in Section R156-1-107.

R156-80a-203a.  Qualifications for Certification -
Examination Requirements.

(1)  In accordance with Subsections 58-1-203(1)(b), 58-1-
301(3) and 58-80a-303(2), an applicant for certification under
Section 58-80a-301 shall:

(a)  complete and pass the Bridging the Gap (BTG)
Interpreter Training Program with a minimum passing score
established by CCHCP;

(b)  complete and pass pre and post test examinations
administered by trainers and organizations approved pursuant to
Subsection (1); and

(c)  submit to the Division a certificate of completion
documenting that the applicant has met the requirements in
Subsections (1)(a) and (b).

(2)  Trainers and organizations that administer pre and post
examinations to medical language interpreter applicants shall be
approved by the Cross Cultural Health Care Program (CCHCP).

R156-80a-304.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 80a is established by rule in
Subsection R156-1-308a(1).

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

KEY:  licensing, medical language interpreter, certified
medical language interpreter
July 22, 2010 58-80a-101
Notice of Continuation March 31, 2014 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-81.  Retired Volunteer Health Care Practitioner Act
Rule.
R156-81-101.  Title.

This rule is known as the Retired Volunteer Health Care
Practitioner Act Rule.

R156-81-102.  Definitions.
In addition to the definitions in Title, Chapters 1 and 81, as

used in Title 58, Chapter 81 or this rule:
(1)  "Qualified location", as defined in Subsection 58-81-

102(3), must be a Section 501(c)(3) non-profit organization
recognized by the Internal Revenue Service.

(2)  "Charitable purpose" means any benevolent,
educational, philanthropic, humane, patriotic, religious,
eleemosynary, social welfare or advocacy, public health,
environmental, conservation, civic, or other charitable objective
or for the benefit of public safety, law enforcement or firefighter
fraternal association.

(3)  "Supervision" is further defined according to the
regulating professional practice acts as referred to in Subsection
58-81-102(2).

R156-81-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsections 58-1-106(1)(a) and 58-81-104(4) to enable the
division to administer Title 58, Chapter 81.

R156-81-104.  Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-1-203(1)(g) and 58-1-
301(3), the application requirements for licensure in Section 58-
81-104 are established as follows.  The applicant shall:

(1)  complete the division approved form for the delegation
of service agreement; and

(2)  sign the affidavits in the application certifying that:
(a)  the applicant understands the applicable laws and rules;
(b)  the applicant will engage exclusively in volunteer

health care services;
(c)  the applicant will not receive compensation for

services; and
(d)  an agreement for delegation of services is in place.

R156-81-105.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-81-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to a
licensee under Title 58, Chapter 81 is the same renewal cycle
applicable to a similarly situated licensed practitioner as
established by rule in Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

KEY:  licensing, volunteer health care practitioner
June 22, 2009 58-1-106(1)(a)
Notice of Continuation March 25, 2014 58-81-104(4)
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R162.  Commerce, Real Estate.
R162-2g.  Real Estate Appraiser Licensing and Certification
Administrative Rules.
R162-2g-101.  Authority.

(1)  The authority to promulgate rules governing the
appraisal industry is granted by Section 61-2g-201(2)(h).

(2)  The authority to establish and collect fees is granted by
Section 61-2g-202(1).

(3)  The authority to exempt specific persons from
complying with USPAP standards is granted by Section 61-2g-
205(5)(c) within certain limitations as imposed by Section 61-
2g-403(1)(c).

R162-2g-102.  Definitions.
(1)  "Affiliation" means an ongoing business association:
(a)  between:
(i)  two individuals registered, licensed, or certified under

Section 61-2g; or
(ii)  an individual registered, licensed, or certified under

Section 61-2g and:
(A)  an appraisal entity; or
(B)  a government agency;
(b)  for the purpose of providing an appraisal service; and
(c)  regardless of whether an employment relationship

exists between the parties.
(2)  The acronym "AQB" stands for the Appraiser

Qualifications Board of the Appraisal Foundation.
(3)  "Board" means the Utah Real Estate Appraiser

Licensing and Certification Board.
(4)  "Business day" means a day other than:
(a)  a Saturday;
(b)  a Sunday; or
(c)  a federal or state holiday.
(5)  "Classification" means the type of license or

certification held by an appraiser.
(6)  "Day" means calendar day unless specified as "business

day."
(7)  "Deferral" means the postponement or delay for

completion of a continuing education requirement due to active
military duty or due to the impacts of a state- or federally-
declared disaster as specified in R162-2g-306a.

(8)  "Desk review" means review of an appraisal:
(a)  including verification of the data; but
(b)  not including a physical inspection of the property.
(9)  "Distance education" means an education process

based on the geographical separation of student and instructor,
including:

(a)  computer conferencing;
(b)  satellite teleconferencing;
(c)  interactive audio;
(d)  interactive computer software;
(e)  Internet-based instruction; and
(f)  other interactive online courses.
(10)  "Division" means the Division of Real Estate of the

Department of Commerce.
(11)  "Draft report" means an appraisal report that is

distributed prior to being completed, as provided in Subsection
R162-2g-502b(1).

(12)  "Entity" means:
(a)  a corporation;
(b)  a partnership;
(c)  a sole proprietorship;
(d)  a limited liability company;
(e)  another business entity; or
(f)  a subsidiary or unit of an entity described in this

Subsection (12).
(13)  "Field review" means review of an appraisal,

including:
(a)  a physical inspection of the property; and

(b)  verification of the data.
(14)  "Non-certified education" means a continuing

education course offered outside of Utah, but for which a
licensee may apply for credit pursuant to R162-2g-307c(4).

(15)  "Person" means an individual or an entity.
(16)  "Reinstatement" means renewing a license or

certification for an additional period after its expiration date has
passed, but prior to 12 months after the expiration date.

(17)  The acronym "RELMS" stands for Real Estate
Licensing and Management System, which is the online
database through which individuals registered, licensed, or
certified under these rules must submit certain information to
the division.

(18)  "Renewal" means reissuing a license or certification
upon its expiration for an additional period.

(19)  "School" means:
(a)  an accredited college, university, junior college, or

community college;
(b)  any state or federal agency or commission;
(c)  a nationally recognized real estate appraisal or real

estate related organization, society, institute, or association; or
(d)  any school or organization approved by the board.
(20)  "School director" means an authorized individual in

charge of the educational program at a school.
(21)  "Supervisory Appraiser" means a state-certified

residential appraiser or a state certified general appraiser that
directly supervises a trainee.

(22)  "Trainee" means a person who is working under the
direct supervision of a state-certified residential appraiser or a
state-certified general appraiser to earn experience hours for
licensure, and who meets the requirements of Subsection R162-
2g-302.

(23)  "Transaction value" means:
(a)  for loans or other extensions of credit, the amount of

the loan or extension of credit;
(b)  for sales, leases, purchases, and investments in, or

exchanges of, real property, the market value of the real
property interest involved; and

(c)  for the pooling of loans or interests in real property for
resale or purchase, the amount of the loan or market value of the
real property calculated with respect to each such loan or
interest in real property.

(24)  The acronym "USPAP" stands for the current edition
of the Uniform Standards of Professional Appraisal Practice
published by the Appraisal Foundation.

R162-2g-302.  Application for Trainee Registration.
(1)  Registration required.
(a)  An individual who intends to obtain a license to

practice as a state-licensed appraiser shall first register with the
division as a trainee.

(b)  The division and the board shall not award or
recognize experience hours toward licensure for any appraisal
work that is performed by an individual during a period of time
when the individual is not registered as a trainee.

(2)  Character.  An individual registering with the division
as a trainee shall evidence honesty, integrity, and truthfulness.

(a)  A trainee applicant shall be denied registration for:
(i)  a felony that resulted in:
(A)  a conviction occurring within five years of the date of

application; or
(B)  a jail or prison release date falling within five years of

the date of application; or
(ii)  a misdemeanor involving fraud, misrepresentation,

theft, or dishonesty that resulted in:
(A)  a conviction occurring within three years of the date

of application; or
(B)  a jail or prison release date falling within three years

of the date of application.
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(b)  A trainee applicant may be denied registration upon
consideration of the following:

(i)  criminal convictions and pleas entered at any time prior
to the date of application;

(ii)  the circumstances that led to any criminal convictions
or pleas under consideration;

(iii)  past acts related to honesty or moral character, with
particular consideration given to any such acts involving the
appraisal business;

(iv)  dishonest conduct that would be grounds under Utah
law for sanctioning an existing licensee;

(v)  civil judgments in lawsuits brought on grounds of
fraud, misrepresentation, or deceit;

(vi)  court findings of fraudulent or deceitful activity in
civil lawsuits;

(vii)  evidence of non-compliance with court orders or
conditions of sentencing;

(viii)  evidence of non-compliance with terms of a
probation agreement, plea in abeyance, or diversion agreement;
and

(ix)  failure to pay taxes or child support obligations.
(3)  Competency.  An individual registering with the

division as a trainee shall evidence competency. In evaluating an
applicant for competency, the division and board may consider
any evidence, including the following:

(a)  civil judgments, with particular consideration given to
any such judgments involving the appraisal business;

(b)  failure to satisfy a civil judgment that has not been
discharged in bankruptcy;

(c)  the extent and quality of the applicant's training and
education in appraisal;

(d)  the extent of the applicant's knowledge of the Utah
Real Estate Appraiser Licensing and Certification Act;

(e)  evidence of disregard for licensing laws;
(f)  evidence of drug or alcohol dependency; and
(g)  the amount of time that has passed since any incident

under consideration.
(4)  Pre-licensing education.
(a)  Within the five-year period preceding the date of

application, an applicant shall successfully complete 75
classroom hours:

(i)  approved by the AQB; and
(ii)(A)  certified by the division pursuant to Subsection

R162-2g-307b(1)-(3); or
(B)  not required to be certified by the division pursuant to

Subsection R162-2g-307b(6).
(b)  The 75 hours of required education shall include:
(i)  30 hours of appraisal principles;
(ii)  30 hours of appraisal procedures; and
(iii)  the 15-hour National USPAP course, or its equivalent.
(c)  The15-hour National USPAP Course or its equivalent

may not be accepted by the division as qualifying education
unless it is:

(i)  taught by an instructor who:
(A)  is a state-certified residential or state-certified general

appraiser; and
(B)  has been certified by the AQB; or
(ii)  approved as a distance education course by the AQB

and International Distance Education Certification Center.
(d)  A person who applies for trainee registration on or

after January 1, 2015 shall successfully complete the division-
approved Supervisory Appraiser and Appraiser Trainee Course:

(i)  as taught by a division-approved instructor; and
(ii)  within the two-year period preceding the date of

application.
(e)  Examination. An applicant shall evidence having

passed the final examination in all pre-licensing courses.
(5)  Application to the division. An applicant shall submit

the following to the division:

(a)  a completed application as provided by the division;
(b)  course completion certificates for the 75 hours of pre-

licensing education;
(c)(i)  two fingerprint cards in a form acceptable to the

division; or
(ii)  evidence that the applicant's fingerprints have been

successfully scanned at a testing center;
(d)  all court documents related to any past criminal

proceeding;
(e)  complete documentation of any sanction taken against

any license in any jurisdiction;
(f)  a signed letter of waiver authorizing the division to:
(i)  obtain the fingerprints of the applicant;
(ii)  review past and present employment records;
(iii)  review education records; and
(iv)  conduct a criminal background check;
(g)  the fee for the criminal background check;
(h)  the name of the state-certified appraiser(s) with whom

the trainee is affiliated;
(i)  the name and business address of any appraisal entity

or government agency with which the trainee is affiliated; and
(j)  the nonrefundable application fee.
(6)  Affiliation with certified appraiser(s). Applicants shall

affiliate with at least one supervising certified appraiser and
evidence that affiliation by:

(a)  identifying each supervising certified appraiser on a
form supplied by the division; and

(b)  obtaining each supervising certified appraiser's
signature on the application.

R162-2g-304a.  Application to Sit for the State-Licensed
Appraiser Exam.

(1)  An applicant to sit for the state-licensed appraiser
exam shall provide the following to the division:

(a)  completed experience forms, as required by the
division:

(i)  documenting all experience hours completed by the
applicant from the date of trainee registration to the date of
application for licensure; and

(ii)  evidencing at least 2,000 hours of appraisal
experience:

(A) pursuant to Subsection R162-2g-304d;
(B)  completed during the time when the applicant was

registered with the division as a trainee; and
(C)  accrued in no fewer than 12 months;
(b)  evidence of having successfully completed a state-

licensed appraiser pre-licensing curriculum that has been
certified by the division pursuant to Subsection R162-2g-307b;
and

(c)  a nonrefundable application fee.
(2)  The pre-licensing curriculum required by Subsection

(1)(b) shall be conducted by:
(a)  a college or university;
(b)  a community or junior college;
(c)  a real estate appraisal or real estate related

organization;
(d)  a state or federal agency or commission;
(e)  a proprietary school;
(f)  a provider approved by a state certification and

licensing agency; or
(g)  the Appraisal Foundation or its boards.
(3)(a)  Upon determining that the applicant satisfies the

education and experience requirements, the division shall issue
to the applicant a form permitting the applicant to register for
the examination.

(b)  Upon being approved to register for the examination
pursuant to this Subsection (3)(a), an applicant shall:

(i)  return the examination application form to the testing
service designated by the division; and
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(ii)  pay a nonrefundable examination fee to the testing
service designated by the division.

(c)  The permission to register to sit for the examination
shall be valid for 24 months after issuance.

R162-2g-304b.  Application to Sit for the State-Certified
Residential Appraiser Exam.

(1)  An applicant to sit for the state-licensed residential
appraiser exam shall provide the following to the division:

(a)  completed experience forms, as required by the
division, evidencing at least 2,500 hours of total appraisal
experience, at least 500 of which:

(i)  meet the requirements of Subsection R162-2g-304d;
(ii)  are completed during the time when the applicant is

licensed as a state-licensed appraiser:
(A)  with the division; or
(B)  in another state, if licensure was required in that state

at the time the appraisal was performed; and
(iii)  are accrued in no fewer than 24 months;
(b)  evidence of having received an associate degree or

higher degree from an accredited:
(i)  college;
(ii)  junior college;
(iii)  community college; or
(iv)  university;
(c)  evidence of having successfully completed a state-

certified residential appraiser pre-licensing curriculum that has
been certified by the division pursuant to Subsection R162-2g-
307b; and

(d)  a nonrefundable application fee.
(2)  The pre-licensing curriculum required by Subsection

(1)(c) shall be provided by:
(a)  a college or university;
(b)  a community or junior college;
(c)  a real estate appraisal or real estate related

organization;
(d)  a state or federal agency or commission;
(e)  a proprietary school;
(f)  a provider approved by a state certification and

licensing agency; or
(g)  the Appraisal Foundation or its boards.
(3)(a)  Upon determining that the applicant satisfies the

education and experience requirements, the division shall issue
to the applicant a form permitting the applicant to register for
the examination.

(b)  Upon being approved to register for the examination
pursuant to this Subsection (3)(a), an applicant shall:

(i)  return the examination application form to the testing
service designated by the division; and

(ii)  pay a nonrefundable examination fee to the testing
service designated by the division.

(c)  The permission to register to sit for the examination
shall be valid for 24 months after issuance.

R162-2g-304c.  Application to Sit for the State-Certified
General Appraiser Exam.

(1)  An applicant to sit for the state-certified general
appraiser exam shall provide the following to the division:

(a)  completed experience forms, as required by the
division, evidencing at least 3,000 hours of total appraisal
experience, 1,000 hours of which:

(i)  meet the requirements of Subsection R162-2g-304d;
(ii)  are completed during the time when the applicant is

licensed as a state-licensed appraiser or state-certified residential
appraiser:

(A)  with the division; or
(B)  in another state, if licensure was required in that state

at the time the appraisal was performed; and
(iii)  are accrued in no fewer than 30 months;

(b)  evidence of having received a bachelors degree or
higher degree from an accredited college or university;

(c)  evidence of having successfully completed a state-
certified general appraiser pre-licensing curriculum that has
been certified by the division pursuant to Subsection R162-2g-
307b; and

(d) except as provided in this Subsection (4)(a), a
nonrefundable application fee.

(2)  The pre-licensing curriculum required by Subsection
(1)(c) shall be provided by:

(a)  a college or university;
(b)  a community or junior college;
(c)  a real estate appraisal or real estate related

organization;
(d)  a state or federal agency or commission;
(e)  a proprietary school;
(f)  a provider approved by a state certification and

licensing agency; or
(g)  the Appraisal Foundation or its boards.
(3)(a)  Upon determining that the applicant satisfies the

education and experience requirements, the division shall issue
to the applicant a form permitting the applicant to register for
the examination.

(b)  Upon being approved to register for the examination
pursuant to this Subsection (3)(a), an applicant shall:

(i)  return the examination application form to the testing
service designated by the division; and

(ii)  pay a nonrefundable examination fee to the testing
service designated by the division.

(c)  The permission to register to sit for the examination
shall be valid for 24 months after issuance.

(4)(a)  A state-licensed appraiser who, within six months
of renewing the license, meets the requirements for certification
and files a completed application shall pay a transfer fee rather
than an application fee.

(b)  A certification that is obtained under this Subsection
(4)(a) shall expire on the same date that the license was due to
expire prior to transfer.

R162-2g-304d.  Experience Hours.
(1)(a)  Except as provided in this Subsection (1)(b),

appraisal experience shall be measured in hours according to the
appraisal experience hours schedules found in Appendices 1
through 3.

(b)(i)  An applicant who has experience in categories other
than those shown on the appraisal experience hours schedules,
or who believes the schedules do not adequately reflect the
applicant's experience or the complexity or time spent on an
appraisal, may petition the board on an individual basis for
evaluation and approval of the experience as being substantially
equivalent to that required for licensure or certification.

(ii)  Upon a finding that an applicant's experience is
substantially equivalent to that required for licensure or
certification, the board may award the applicant an appropriate
number of hours for the alternate experience.

(2)  General restrictions.
(a)  An applicant may not accrue more than 2,000

experience hours in any 12-month period.
(b)  The board may not award credit for:
(i)  appraisal experience earned more than five years prior

to the date of application;
(ii)  appraisals that were performed in violation of:
(A)  Utah law;
(B)  the law of another jurisdiction; or
(C)  the administrative rules adopted by the division and

the board;
(iii)  appraisals that fail to comply with USPAP;
(iv)  appraisals of the value of a business as distinguished

from the appraisal of commercial real estate;
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(v)  personal property appraisals; or
(vi)  an appraisal that fails to clearly and conspicuously

disclose the contribution made by the applicant in completing
the assignment.

(c)  At least 50% of the appraisals submitted for experience
credit shall be appraisals of properties located in Utah.

(d)  With regard to experience hours claimed from the
schedules found in Appendices 1 and 2:

(i)  appraisals where only an exterior inspection of the
subject property is performed shall be granted 25% of the credit
awarded an appraisal that includes an interior inspection of the
subject property; and

(ii)  no more than 25% of the total experience required for
licensure or certification may be earned from appraisals where
the interior of the subject property is not inspected.

(e)  A maximum of 250 experience hours may be earned
from appraisal of vacant land.

(f)  Appraisals on commercial or multi-unit form reports
shall be awarded 75% of the credit normally awarded for the
appraisal.

(g)(i)  If an applicant's education was approved prior to
January 1, 2008 and his or her experience was approved prior to
January 1, 2011 (under a system referred to by the division and
industry as a segmented application), but the applicant did not
pass the applicable examination required for licensure or
certification by December 31, 2010, the applicant shall, by
December 31, 2011:

(A)  complete all additional education, as required under
the AQB standards;

(B)  pass the required examination applicable to the license
or certification being sought by the individual; and

(C)  submit a complete application to the division.
(ii)  An applicant who fails to comply with the December

31, 2011 deadline established in this Subsection (2)(g)(i) shall:
(A)  complete all additional education as required under the

AQB standards;
(B)  pass the required examination applicable to the license

or certification sought by the individual;
(C)  submit recent appraisals that meet the requirements of

all applicable statutes and rules for review by the experience
review committee; and

(D)  submit a complete application to the division
according to deadlines established in Subsection R162-2g-
304f(1).

(3)  Specific restrictions applicable to trainees applying for
licensure.

(a)(i)  Beginning January 1, 2015, a registered trainee may
not claim experience hours for any appraisal work performed
unless the trainee and the trainee's supervisor(s) have previously
completed the division-approved Supervisory Appraiser and
Appraiser Trainee Course.

(ii)  A trainee and the trainee's supervisor who signs the
experience log shall document on the log the specific duties that
the trainee performs for each appraisal.

(b)  For each duty performed, the trainee shall be awarded
a percentage of the total experience hours that may be awarded
for the property type being appraised:

(i)  pursuant to the appraisal experience hour schedules
found in Appendices 1 through 3; and

(ii)  with the following limitations:
(A)  participation in highest and best use analysis: 10% of

total hours;
(B)  participation in neighborhood description and analysis:

10% of total hours;
(C)  property inspection: 20% of total hours, pursuant to

this Subsection (3)(c);
(D)  participation in land value estimate: 20% of total

hours;
(E)  participation in sales comparison property selection

and analysis: 30% of total hours;
(F)  participation in cost analysis: 20% of total hours;
(G)  participation in income analysis: 30% of total hours;
(H)  participation in the final reconciliation of value: 10%

of total hours; and
(I)  participation in report preparation: 20% of total hours.
(c)  In order for a trainee to claim credit for an inspection

pursuant to this Subsection (3)(b)(ii)(C):
(i)  as to the first 100 residential appraisals or first 20 non-

residential appraisals completed, as applicable to the license or
certification being sought, the inspection must include:

(A)  measurement of the exterior of a property that is the
subject of an appraisal; and

(B)  inspection of the exterior of a property that is used as
a comparable in an appraisal; and

(ii)  as to appraisals after the first 100 residential appraisals
or first 20 non-residential appraisals completed, as applicable to
the license or certification being sought, the inspection must
satisfy all scope of work requirements.

(d)  No more than one-third of the experience hours
submitted toward licensure may come from any one of the
categories identified in this Subsection (3)(b)(ii).

(4)  Specific restrictions applicable to applicants for
certification.

(a)  An individual who obtained a license from the division
through reciprocity shall provide to the division all records
necessary for the division to verify that the individual satisfies
the experience requirements outlined in these rules.

(b)  The board may not award credit:
(i)  for any appraisal where the applicant cannot prove

more than 50% participation in the:
(A)  data collection;
(B)  verification of data;
(C)  reconciliation;
(D)  analysis;
(E)  identification of property and property interests;
(F)  compliance with USPAP standards; and
(G)  preparation and development of the appraisal report;

or
(ii)  to more than one licensed appraiser per completed

appraisal, except as provided in this Subsection (5).
(c)(i)  An individual applying for certification as a state-

certified residential appraiser shall document at least 75% of the
hours submitted from:

(A)  the residential experience hours schedule found in
Appendix 1; or

(B)  the residential portion of the mass appraisal hours
schedule found in Appendix 3.

(ii)  No more than 25% of the total hours submitted may be
from:

(A)  the general experience hours schedule found in
Appendix 2; or

(B)  properties other than 1- to 4-unit residential properties
identified in the mass appraisal hours schedule found in
Appendix 3.

(d)  An individual applying for certification as a state-
certified general appraiser shall document at least 1,500
experience hours as having been earned from:

(i)  the general experience hours schedule found in
Appendix 2; or

(ii)  properties other than 1- to 4-unit residential properties
identified in the mass appraisal hours schedule found in
Appendix 3.

(5)  Specific restrictions applicable to mass appraisers.
(a)  Single-property appraisals performed under USPAP

Standards 1 and 2 by mass appraisers shall be awarded full
credit pursuant to Appendices 1 and 2.

(b)  Review and supervision of appraisals by mass
appraisers shall be awarded credit pursuant to this Subsection
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(6)(b)-(c).
(c)(i)  Mass appraisers and mass appraiser trainees who

perform 60% or more of the appraisal work shall be awarded
full credit pursuant to Appendix 3.

(ii)  Mass appraisers and mass appraiser trainees who
perform between 25% and 59% of the appraisal work shall be
awarded 50% credit pursuant to Appendix 3.

(iii)  Mass appraisers and mass appraisal trainees who
perform less than 25% of the appraisal work shall be awarded no
credit for the appraisal assignment.

(d)  In addition to submitting proof of required experience
and samples, randomly selected from the experience log, of
work conforming to USPAP Standard 6:

(i)  a state-licensed appraiser applicant whose experience
is earned primarily through mass appraisal shall submit proof of
having performed at least five appraisals conforming to USPAP
Standards 1 and 2;

(ii)  a state-certified residential appraiser applicant whose
experience is earned primarily through mass appraisal shall
submit proof of having performed at least eight residential
appraisals:

(A)  conforming to USPAP Standards 1 and 2; and
(B)  including the following property types:
(I)  vacant property;
(II)  two- to four-unit dwelling;
(III)  non-complex single-family unit; and
(IV)  complex single-family unit; and
(iii)  a state-certified general appraiser applicant whose

experience is earned primarily through mass appraisal shall
submit proof of having performed at least eight appraisals from
Appendix 2 conforming to USPAP Standards 1 and 2.

(e)  No more than 60% of the total hours submitted for
licensure or certification may be earned from any combination
of appraisal assignments related to:

(i)  property types identified in Appendix 3(a)(i) and (ii);
(ii)  property types identified in Appendix 3 (b)(i) and (ii);
(iii)  property types identified in Appendix 3 (c)(i) and (ii);
(iv)  property types identified in Appendix 3 (d)(i) and (ii);
(v)  property types identified in Appendix 3 (e)(i) and (ii),

and
(vi)  property types identified in Appendix 3 (f)(i).
(f)  No more than 25% of the total hours submitted for

licensure or certification may be earned from appraisal
assignments related to property types identified in Appendix
3(f)(iii) and (iv) combined.

(g)  No more than 20% of the total hours submitted for
licensure or certification may have been earned from appraisal
assignments related to property types identified in Appendix
3(g).

(h)(i)  Mass appraisal of property with a personal property
component of less than 50% of value shall be awarded full credit
pursuant to Appendix 3 for the type of property appraised.

(ii)  Mass appraisal of property with a personal property
component of 50% to 85% of value shall be awarded 50% credit
pursuant to Appendix 3 for the type of property appraised.

(iii)  Mass appraisal of property with a personal property
component greater than 85% shall be awarded no credit.

(i)  The appraisals submitted for review pursuant to this
Subsection (5)(d) shall be selected from the applicant's most
recent work.

(6)  Special circumstances - condemnation appraisals,
review appraisals, supervision of appraisers, other real estate
experience, and government agency experience.

(a)  Condemnation appraisals.  A condemnation appraisal
shall be awarded an additional 50% of the hours normally
awarded for the appraisal if the condemnation appraisal includes
a before-and-after appraisal because of a partial taking of the
property.

(b)  Review appraisals.

(i)  Review appraisals shall be awarded experience credit
when the appraiser performs technical reviews of appraisals
prepared by employees, associates, or others, provided the
appraiser complies with USPAP Standards Rule 3 when the
appraiser is required to comply with the rule.

(ii)  Except as provided in this Subsection (6)(e)(i), the
following credit shall be awarded for review of appraisals:

(A)  desk review: 30% of the hours that would be awarded
if a separate written review appraisal report were prepared, up
to a maximum of 500 hours; and

(B)  field review: 50% of the hours that would be awarded
if a separate written review appraisal report were prepared, up
to a maximum of 500 hours.

(c)  Supervision of appraisers. Except as provided in this
Subsection (6)(e)(i), supervision of appraisers shall be awarded
20% of the hours that would be awarded to the appraisal, up to
a maximum of 500 hours.

(d)  Other real estate experience acceptable for
certification.

(i)  Provided that an applicant demonstrates to the
satisfaction of the board that the applicant has the ability to
arrive at a fair market value of property and to properly
document value conclusions, the following activities may be
used to satisfy up to 50% of the experience required for
certification:

(A)  preliminary valuation estimates;
(B)  range of value estimates or similar studies;
(C)  other real estate-related experience gained by:
(I)  bankers;
(II)  builders;
(III)  city planners and managers; or
(IV)  other individuals.
(ii)  A comparative market analysis by an individual

licensed under Section 61-2f et seq. may be granted up to 100%
experience credit toward certification if:

(A)  the analysis conforms with USPAP Standards Rules
1 and 2; and

(B)  the individual demonstrates to the board that the
individual uses similar techniques as appraisers to value
properties and effectively utilize the appraisal process.

(iii)  The following activities, if performed in accordance
with USPAP Standards Rules 4 and 5, may be used to satisfy up
to 50% of the experience required for certification:

(A)  appraisal analysis;
(B)  real estate counseling or consulting services; and
(C)  feasibility analysis/study.
(iv)  Except as provided in this Subsection (6)(e)(i), no

more than 50% of the total experience required for certification
may be earned through any combination of experience described
in this Subsection (6)(b)-(d).

(e)  Government agency experience.
(i)  An individual who obtains experience hours in

conjunction with investigation by a government agency is not
subject to the hour limitations of this Subsection (6).

(ii)  In addition to submitting proof of required experience,
an applicant whose experience is earned primarily in
conjunction with investigations by government agencies and
through review of appraisals, with no opinion of value
developed, shall submit proof of having complied with USPAP
Standards 1 and 2 in performing appraisals as follows:

(A)  if applying for state-licensed appraiser with experience
reviewing residential appraisals, five appraisals of one-unit
dwellings;

(B)  if applying for state-certified residential appraiser with
experience reviewing residential appraisals, eight appraisals of
one-unit dwellings; and

(C)  if applying for state-certified general appraiser with
experience reviewing appraisals of property types listed in
Appendix 2, at least eight appraisals of property types identified
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in Appendix 2.
(7)  The board, at its discretion, may request the division to

verify the claimed experience by any of the following methods:
(a)  verification with the clients;
(b)  submission of selected reports to the board; and
(c)  field inspection of reports identified by the applicant at

the applicant's office during normal business hours.

R162-2g-304e.  Experience Review Committee.
(1)  The board may appoint a committee to review the

experience claimed by applicants for licensure or certification.
(2)  The committee shall:
(a)  review each application for completion of the

experience hours required for licensure or certification;
(b)  correspond with applicants concerning submissions, if

necessary; and
(c)  make recommendations to the division and the board

for licensure or certification approval or disapproval.
(3)  The committee shall be composed of appraisers

selected from among the following categories:
(a)  residential appraisers;
(b)  commercial appraisers;
(c)  farm and ranch appraisers;
(d)  right-of-way appraisers; and
(e)  mass appraisers.
(4)  The chairperson of the committee shall be appointed by

the board.
(5)  Meetings may be called upon:
(a)  the request of the chairperson; or
(b)  the written request of a quorum of committee members.
(6)  If the board denies the application on the

recommendation of an experience review committee member,
the applicant may, within thirty days after the denial, make a
written request for board review of the applicant's experience,
stating specific grounds upon which relief is requested. The
board shall thereafter consider the request and issue a written
decision.

R162-2g-304f.  Final Application for Licensure or
Certification.

(1)  Within 90 days after successfully completing the exam
for licensure or certification, the applicant shall return to the
division:

(a)  a report from the testing service indicating successful
completion of the exam within 24 months of the date on which
the applicant obtains authorization to sit for the exam;

(b)  an application form as required by the division and
including:

(i)  the applicant's business, home, and e-mail addresses;
(ii)  the name and business address of any appraisal entity

or government agency with which the applicant is affiliated; and
(iii)  if the applicant is applying for certification, the fee for

the federal registry.
(2)(a)  A post office box without a street address is

unacceptable as a business or home address.
(b)  An applicant may designate any address to be used as

a mailing address.

R162-2g-306a.  Renewal and Reinstatement of a
Registration, License, or Certification.

(1)(a)  A registration, license, or certification is valid for
two years and expires unless it is renewed according to this
Subsection R162-2g-306a before the expiration date printed on
the registration, license, or certificate.

(b)  It shall be grounds for disciplinary sanction if, after an
individual's registration, license, or certification has expired, the
individual continues to perform work for which the individual
is required to be registered, licensed, or certified.

(2)(a)  To timely renew a registration, license, or

certification, an applicant shall, prior to the expiration date of
the registration, license, or certification, submit to the division:

(i)  a completed renewal application as provided by the
division;

(ii)(A)  evidence that the continuing education
requirements listed in this Subsection (2)(b) have been
completed; or

(B)  evidence sufficient to enable the Division, in its sole
discretion, to determine that a deferral of continuing education
is appropriate due to the applicant's having been currently or
recently:

(I)  assigned to active military duty; or
(II)  impacted by a state- or federally-declared natural

disaster; and
(iii)  the applicable non-refundable renewal fee.
(b)  The continuing education required under this

Subsection (2)(a)(ii)(A) shall be completed during the two-year
period preceding the date of application and shall include:

(i)(A)  the 7-hour National USPAP Update Course, taught
by an instructor or instructors, at least one of whom is a state-
certified residential or state-certified general appraiser and has
been certified by the AQB; or

(B)  equivalent education, as determined through the
course approval program of the AQB; and

(ii)(A)  21 additional hours of continuing education:
(I)  certified by the division for the appraisal industry at the

time the courses are taught; or
(II)  not required to be certified, pursuant to Subsection

R162-2g-307c(3); or
(B)  if the renewal applicant is also working toward

certification, 21 hours of pre-licensing education credit
applicable to the certification being sought.

(c)(i)  A trainee who registered with the division prior to
January 1, 2015 shall complete the Supervisory Appraiser and
Appraiser Trainee course by or before December 31, 2014.

(ii)  A registered trainee may count the Supervisory
Appraiser and Appraiser Trainee course toward the continuing
education requirement of this Subsection (2)(b)(ii)(A) during
any renewal cycle in which the trainee completes the course.

(d)(i)  An appraiser who supervises a trainee identified in
Subsection (2)(c)(i) shall complete the Supervisory Appraiser
and Appraiser Trainee course by or before December 31, 2014.

(ii)  A supervising appraiser may count the Supervisory
Appraiser and Appraiser Trainee course toward the continuing
education requirement of Subsection (2)(b)(ii)(A) during any
renewal cycle in which the appraiser completes the course.

(3)(a)  In order to renew on time, an applicant shall
complete continuing education hours by the 15th day of the
month in which the registration, license, or certification expires.

(b)  An applicant who complies with this Subsection (3)(a),
but whose credits are not banked by the education provider
pursuant to Subsection R162-2g-502a(5)(c), may obtain credit
for the course(s) taken by:

(i)  submitting to the division the original course
completion certificates; and

(ii)  filing a complaint against the provider.
(4)  A license, certification, or registration may be renewed

for a period of 30 days after the expiration date upon payment
of a late fee in addition to the requirements of this Subsection
(2).

(5)(a)  After the 30-day period described in this Subsection
(4) and until six months after the expiration date, an individual
may reinstate an expired license, certification, or registration by:

(i)  complying with this Subsection (2);
(ii)  paying a late fee; and
(iii)  paying a reinstatement fee.
(b)  After the six-month period described in this Subsection

(5)(a) and until one year after the expiration date, an individual
may reinstate an expired license, certification, or registration by:
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(i)  complying with this Subsection (2);
(ii)  paying a late fee;
(iii)  paying a reinstatement fee; and
(iv)  completing 24 hours of additional continuing

education as approved by the division.
(c)(i)  An individual who does not reinstate an expired

license, certification, or registration within 12 months of the
expiration date shall:

(A)  reapply with the division as a new applicant;
(B)  retake and pass the 15-hour USPAP course; and
(C)  retake and pass any applicable licensing or

certification examination.
(ii)  An individual reapplying under this Subsection

(4)(c)(i) shall receive credit for previously credited pre-licensing
education if:

(A)  it was completed within the five-year period prior to
the date of reapplication; and

(B)  it was either:
(I)  completed after January 1, 2008; or
(II)  certified by the division and the AQB prior to January

1, 2008, as approved, qualified pre-licensing education.
(6)  If the division receives renewal documents in a timely

manner, but the information is incomplete, the appraiser or
trainee may be extended a 15-day grace period to complete the
application.

(7)  Renewal after deferment of continuing education due
to active military service or the impacts of a state- or federally-
declared disaster.

(a)  An appraiser or trainee who is unable to complete the
continuing education requirements to renew a registration,
license, or certification due to active military service or because
the individual has been impacted by a state- or federally-
declared disaster may:

(i)  submit a timely application for renewal pursuant to
Subsection (2)(a)(ii)(B); and

(ii)  request that the application for renewal be
conditionally approved, with the expiration date of the
applicant's registration, license, or certification extended
pursuant to this Subsection (7)(b), pending the completion of
the continuing education requirement.

(b)  Upon the division's approving a deferral of continuing
education, the expiration date of the applicant's registration,
license, or certification shall be extended 90 days, during which
time the applicant shall:

(i)  complete the continuing education required for the
renewal; and

(ii)  submit proof of the continuing education to the
division.

R162-2g-306b.  Notification of Changes.
(1)  An individual registered, licensed, or certified under

these rules shall notify the division of any status change,
including the following:

(a)  creation or termination of an affiliation, except as
provided in this Subsection (2);

(b)  change of name; and
(c)  change of business, home, mailing, or e-mail address.
(2)  An individual is not required to report the creation or

termination of an affiliation that:
(a)  facilitates a single transaction; and
(b)  is not part of an ongoing business association.
(3)  Notification procedure.
(a)  To report a change of name, an individual shall

complete a paper change form and attach to it official
documentation such as a:

(i)  marriage certificate;
(ii)  divorce decree; or
(iii)  driver license.
(b)(i)  To report a change in affiliation or address, and

individual shall complete and submit an electronic change form
through RELMS.

(ii)  A post office box without a street address is
unacceptable as a business or home address. Any address may
be designated as a mailing address.

(c)  All change forms shall be accompanied by a
nonrefundable processing fee.

(4)  Deadlines and effective dates.
(a)(i)  An individual shall comply with the notification

requirements outlined in this Subsection R162-2g-306b within
ten business days of making a status change.

(ii)  If a deadline for notification falls on a day when the
division is closed, the deadline shall be extended to the next
business day.

(b)  Status changes are effective on the date the properly
executed forms and appropriate fees are received by the
division.

R162-2g-307a.  School Certification.
(1)  Application. A school requesting certification shall:
(a)  submit an application form as prescribed by the

division, including:
(i)  name, telephone number, email address, and address of:
(A)  the school;
(B)  the school director; and
(C)  all owners of the school; and
(ii)  as to each school director or owner, disclosure of

criminal history and adverse regulatory actions;
(b)  provide a description of:
(i)  the type of school; and
(ii)  the school's physical facilities;
(c)  provide a statement outlining the:
(i)  number of quizzes and examinations in each course

offered;
(ii)  grading system, including methods of testing and

standards of grading;
(iii)  requirements for attendance; and
(iv)  school's refund policy.
(2)  Standards for operation.
(a)  All courses shall be taught in an appropriate classroom

facility and not in a private residence, except for a course
approved for distance education.

(b)  A school shall teach the approved course of study as
outlined in the state-approved outline.

(c)  At the time of registration, a school shall provide to
each student:

(i)  the statement described in this Subsection (1)(c);
(ii)  a copy of the qualifying questionnaire that the student

will be required by the division to answer as part of the pre-
licensing or precertification examination; and

(iii)  a criminal history disclosure statement.
(d)  A school shall require each student to attend 100% of

the scheduled class time in order to earn credit for the course.
(e)(i)  A school may not award credit to any student who

fails the final examination.
(ii)  A student who fails a school final examination must

wait three days before retesting and may not retake the same
final examination.

(iii)  A student who fails a final examination a second time
must wait two weeks before retesting and may not retake either
exam that the student previously failed.

(iv)  A student who fails a final exam a third time shall fail
the course.

(f)  A school may not allow a student to challenge a course
or any part of a course by taking an exam in lieu of attendance.

(g)  Credit hours.
(i)  For a course that is taught outside of a college or

university setting, one credit hour may be awarded for 50
minutes of instruction within a 60-minute period, allowing for
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a ten-minute break.
(ii)  For a course that is taught in a college or university

setting:
(A)  one quarter hour is equivalent to 10 credit hours; and
(B)  one semester hour is equivalent to 15 credit hours.
(iii)  A school may not award more than eight credit hours

per day per student.
(3)  A school shall report to the division within 10 calendar

days of:
(a)  any change in the information provided pursuant to this

Subsection (1)(a)(i); and
(b)  a school director or owner being convicted, or entering

a plea in abeyance or diversion agreement, as to a criminal
offense, excluding class C misdemeanors.

(4)(a)  A school certification is valid for two years from the
date of issuance.

(b)  To renew a school certification, an individual shall,
prior to the date of expiration:

(i)  submit a properly completed application as provided by
the division; and

(ii)  pay a nonrefundable applicable fee.

R162-2g-307b.  Pre-licensing Course Certification.
(1)  To certify a pre-licensing course, an applicant shall, at

least 30 days prior to the course being taught, submit a
completed application as required by the division, including:

(a)  a course outline, including:
(i)  a description of the course;
(ii)  the length of time to be spent on each subject area,

broken into segments of no more than 30 minutes each; and
(iii)  three to five learning objectives for every three hours;
(b)  a description of any method of instruction that will be

used other than lecture method, including:
(i)  webinar;
(ii)  satellite broadcast; or
(iii)  other form of distance education;
(c)  copies of at least three final examinations administered

in the course and the answer keys that will be used to determine
if a student passes the course;

(d)  the school procedure for maintaining the security of the
final exams and answer keys;

(e)  the titles, authors, and publishers of all required
textbooks;

(f)(i)  the instructor(s) who will teach each class; and
(ii)  evidence that each instructor is:
(A)  certified by the division;
(B)  qualified to serve as a guest lecturer; or
(C)  a college or university faculty member who has

academic training or appraisal experience satisfactory to the
division and the board;

(g)  a nonrefundable applicable fee; and
(h)  a signed statement agreeing that the course provider

will, within 10 business days of completing the class, upload to
the division the following information:

(i)  course name;
(ii)  course certificate number assigned by the division;
(iii)  date the course was taught;
(iv)  number of credit hours; and
(v)  name and license number of each student receiving

education credit.
(2)  Standards for approval of traditional classroom

courses. Each course shall:
(a)  meet the minimum standards set forth in the state-

approved course outline governing the course, including
minimum hourly requirements;

(b)  be approved through the AQB course approval
program;

(c)  allow a maximum of 10% of the required class time for
testing, including review test and final examination;

(d)  use texts, workbooks, supplement pamphlets, and other
materials that are appropriate and current in their application to
the required course outline.

(3)  Standards for approval of distance education
(a)  A distance education course shall:
(i)  comply with this Subsection (2);
(ii)  provide interaction between the student and instructor;
(iii)  include a written examination personally proctored by

an official approved by the presenting entity;
(iv)  meet the course delivery requirements established by

the AQB and the International Distance Education Certification
Center; and

(v)  offer at least 15 credit hours.
(b)  A distance education course offered by a college or

university may be deemed acceptable to meet the credit hour
requirement if the course content is approved by:

(i)  the AQB;
(ii)  a state licensing jurisdiction; or
(iii)  a college or university that:
(A)  offers distance education programs in other

disciplines; and
(B)  is approved or accredited by:
(I)  the Commission on Colleges;
(II)  a regional or national accreditation association; or
(III)  an accrediting agency that is recognized by the United

States Secretary of Education.
(4)  Within 10 business days after the occurrence of any

material change in a course that could affect approval, the
school shall give the division written notice of the change.

(5)  A course certification is valid for no more than 24
months.

(6)  Credit for non-certified pre-licensing education.
(a)  Division certification is not required for a pre-licensing

course that is offered by a school, as defined in Subsection
R162-2g-102(17) as long as:

(i)  the course content:
(A)  meets the minimum standards set forth in the Utah

state-approved course outline; and
(B)  is approved by the AQB course approval program;
(ii)  the course provides at least 15 credit hours, including

examination(s);
(iii)  a closed-book, closed-note final examination is

administered at the end of each course;
(iv)  students are not allowed to earn credit from the course

provider by challenge examination without first attending the
course;

(v)  credit is not awarded for duplicate or highly
comparable classes;

(vi)  where multiple classes are offered, they represent a
progression in a student's knowledge; and

(vii)  in order to receive credit, a student is required to:
(A)  attend 100% of the scheduled class hours;
(B)  complete all required exercises and assignments; and
(C)  pass the course final examination.
(b)  Hourly credit for a course taken from a professional

appraisal organization shall be granted according to the division
approved list.

(c)  An applicant who wishes to be awarded credit for non-
certified pre-licensing education shall:

(i)  provide to the division a list of the cours(es) taken,
including:

(A)  course title(s);
(B)  name(s) of the sponsoring organization(s);
(C)  number of classroom hours completed;
(D)  date(s) of course completion; and
(E)  evidence that the cours(es) meet the requirements of:
(I)  the AQB; and
(II)  if distance education, the International Distance

Education Certification Center;
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(ii)  request review of the course by the division and board;
(iii)  establish that the criteria outlined in this Subsection

(6)(a) are met;
(iv)  attest on a notarized affidavit that the courses have

been completed as documented; and
(v)  if requested by the division, provide proof of

completion of the courses in the form of certificates, transcripts,
report cards, letters of verification, or similar proof.

(7)  Supervisory Appraiser and Appraiser Trainee Course.
In order to obtain certification of the supervisory appraiser and
appraiser trainee course, a course provider shall:

(a)  comply with this Subsection (1); and
(b)  sign a written attestation agreeing to provide a paper

copy of the course manual to each attendee.

R162-2g-307c.  Continuing Education Course Certification.
(1)  The division and the board may not award continuing

education credit for a course that is taught in Utah to registered,
licensed, or certified appraisers unless the course is certified
prior to its being taught.

(2)  To certify a continuing education course, an applicant
shall, at least 30 days prior to the course being taught, submit a
completed application as required by the division, including:

(a)  name and contact information of the course sponsor
and the entity through which the course will be provided;

(b)  description of the physical facility where the course
will be taught;

(c)  the proposed number of credit hours for the course;
(d)  identification of whether the method of instruction will

be traditional education or distance education;
(e)  title of the course;
(f)  statement defining how the course will meet the

objectives of continuing education by increasing the licensee's
knowledge, professionalism, and ability to protect and serve the
public;

(g)  course outline including:
(i)  a description of the subject matter covered in each 15-

minute segment; and
(ii)  a minimum of one learning objective for every hour of

class time;
(h)  the name and certification number of each certified

instructor who will teach the course;
(i)  copies of all materials that will be distributed to the

participants;
(j)  the procedure for pre-registration;
(k)  the tuition or registration fee and a copy of the

cancellation and refund policy;
(l)  except for courses approved for distance education, the

procedure for taking and maintaining control of attendance
during class time;

(m)  sample of the completion certificate;
(n)  signed statement agreeing that the course provider will,

within 10 business days of completing the class, upload to the
division the following information:

(i)  course name;
(ii)  course certificate number assigned by the division;
(iii)  date the course was taught;
(iv)  number of credit hours; and
(v)  names and license numbers of all students receiving

continuing education credit;
(o)  signed statement agreeing not to market personal sales

products; and
(p)  other information the division might require.
(2)  Standards for approval.
(a)(i)  A distance education course shall:
(A)  provide interaction between the student and instructor;

and
(B)  include a written examination that requires a student

to demonstrate mastery and fluency.

(ii)  The division may approve a distance education course
offered by a college or university if the college or university:

(A)  offers distance education programs in other
disciplines; and

(B)(I)  is accredited by the Commission on Colleges or a
regional accreditation association; or

(II)  is approved by the International Distance Education
Certification Center.

(b)  The course topic must be AQB-approved.
(c)  The procedure for taking and maintaining control of

attendance shall be more extensive than having the students sign
a class roll.

(d)  The completion certificate shall allow for entry of:
(i)  licensee's name;
(ii)  type of license;
(iii)  license number;
(iv)  date of course;
(v)  name of the course provider;
(vi)  course title;
(viii)  course certification number and expiration date;
(ix)  credit hours awarded; and
(x)  signatures of the course sponsor and the licensee.
(e)  A real estate appraisal-related field trip that is

submitted for continuing education credit may not include
transit time to or from the field trip location as part of the credit
hours awarded.

(4)  Non-certified continuing education credit.  Except as
provided in Subsection R162-2f-307c(1), the board may award
continuing education credit on a case-by-case basis for the
following:

(a)  participation, other than as a student, in an appraisal
practicum course;

(b)  teaching, program development, authorship of
textbooks, or similar activities that are determined by the board
to be equivalent to obtaining continuing education, up to one-
half of an individual's continuing education credit requirement;

(c)  service as a member of the experience review
committee, or the technical advisory panel, if approved by the
board and offered in accordance with AQB standards as a:

(i)  practicum course under this Subsection (3)(a); or
(ii)  course under this Subsection (3)(b); and
(d)  completion of any course that:
(i)  meets the continuing education objectives of increasing

the licensee's knowledge, professionalism, and ability to protect
and serve the public; and

(ii)  is taught outside the state of Utah.

R162-2g-307d.  Instructor Certification for Pre-licensing
Education.

(1)  To certify as a pre-licensing education instructor, an
individual shall:

(a)  evidence that the applicant meets the character and
competency requirements outlined in Subsection R162-2g-
302(2)-(3);

(b)  submit a completed application as provided by the
division;

(c)  demonstrate knowledge of the subject matter to be
taught as evidenced by:

(i)  current, active licensure or certification as applicable to
the pre-licensing course proposed to be taught;

(ii)  a minimum of five years active experience in
appraising; and

(iii)(A)  college or other appropriate courses specific to the
topic proposed to be taught; or

(B)  other experience acceptable to the board in the topic
proposed to be taught;

(d)  if the individual proposes to teach a course in USPAP,
evidence that the individual is an AQB-certified USPAP
instructor; and



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 44

(e)  pay a nonrefundable application fee.
(2)  A pre-licensing instructor certification is valid for 24

months from the date of issuance.
(3)  To renew a pre-licensing instructor certification, an

individual shall:
(a)  submit a completed application, as provided by the

division;
(b)  evidence having taught at least 20 hours of in-class

instruction in certified course(s) during the preceding term of
certification;

(c)  evidence having attended a real estate instructor
development workshop sponsored or approved by the division
during the preceding two years; and

(d)  pay a nonrefundable application fee.
(4)(a)  To reinstate an expired pre-licensing instructor

certification within 30 days following the expiration date, an
individual shall:

(i)  comply with this Subsection (3); and
(ii)  pay a nonrefundable late fee.
(b)  To reinstate an expired pre-licensing instructor

certification after 30 days and within six months following the
expiration date, an individual shall:

(i)  comply with this Subsection (3);
(ii)  pay a nonrefundable reinstatement fee; and
(iii)  submit proof of having completed six classroom hours

of education related to real estate appraisal or teaching
techniques.

(c)  After a pre-licensing instructor certification has been
expired for six months, an individual is required to apply as an
original applicant and obtain a new certification.

(5)  A certified instructor shall comply with the reporting
requirements of Section 61-2g-306(3).

R162-2g-307e.  Instructor Certification for Continuing
Education.

(1)  A continuing education course that is required to be
certified shall be taught by a certified instructor.

(2)  To obtain a continuing education instructor
certification, and individual shall, at least 30 days prior to the
date on which instruction is proposed to begin:

(a)  evidence that the applicant meets the character and
competency requirements outlined in Subsection R162-2g-
302(2)-(3);

(b)  submit a completed application form, as provided by
the division;

(c)  evidence:
(i)  at least three years of full-time experience in the course

subject;
(ii)  college-level education related to the course subject; or
(iii)  a combination of experience and education acceptable

to the division;
(d)  evidence:
(i)  at least 12 months of full-time teaching experience;
(ii)  part-time teaching experience equivalent to 12 months

of full-time teaching experience; or
(iii)  attendance at the division's Instructor Development

Workshop;
(e)  provide a signed statement agreeing to allow the

instructor's courses to be randomly audited on an unannounced
basis by the division or its representative;

(f)  provide a signed statement agreeing not to market
personal sales products;

(g)  provide any other information the division requires;
and

(h)  pay a nonrefundable application fee.
(3)  A continuing education instructor certification is valid

for two years.
(4)  To renew a continuing education instructor

certification, an individual shall, prior to the date of expiration:

(a)  submit a completed renewal application, as provided
by the division;

(b)(i)  evidence having taught a minimum of 12 continuing
education credit hours during the past term of certification; or

(ii)  provide a written explanation outlining the reason for
not meeting the requirement having taught 12 continuing
education credit hours and provide evidence satisfactory to the
division that the applicant maintains an appropriate level of
expertise; and

(c)  pay a nonrefundable renewal fee.
(5)(a)  To reinstate an expired continuing instructor

certification within 30 days following the expiration date, an
individual shall:

(i)  comply with Subsection (4); and
(ii)  pay a nonrefundable late fee.
(b)  To reinstate an expired continuing instructor

certification after 30 days and within six months following the
expiration date, an individual shall:

(i)  comply with Subsection (4); and
(ii)  pay a nonrefundable reinstatement fee;
(c)  After a continuing instructor certification has been

expired for six months, an individual is required to apply as an
original applicant and obtain a new certification.

R162-2g-308.  Application for a Six-Month Temporary
Permit.

(1)  A non-resident of this state who is licensed or certified
in another state and who wishes to apply for a six-month
temporary permit to perform one or more specific appraisal
assignments in Utah shall:

(a)  evidence that each specific appraisal assignment is
covered by a contract to provide appraisals;

(b)  submit an application as provided by the division and
including the following:

(i)  name of the client;
(ii)  specific property address(es) to be appraised;
(iii)  type(s) of property being appraised; and
(iv)  estimated time to complete each assignment;
(c)  complete and submit a qualifying questionnaire as

provided by the division;
(d)  sign an irrevocable consent to service authorizing the

division to receive service of any lawful process on behalf of the
applicant in any non-criminal proceeding arising out of the
applicant's practice as an appraiser in this state;

(e)  pay a nonrefundable application fee in the amount
established by the division; and

(f)  provide the starting date of the appraisal assignment for
which the temporary permit is being sought.

(2)(a)  A non-resident is limited to two temporary permits
per calendar year, each of which may be extended one time for
an additional six-month period if the assignment(s) for which
the permit is issued have not been completed within the original
six-month term of the temporary permit.

(b)  A temporary permit may be extended by submitting the
forms required by the division.

R162-2g-310.  Application for Licensure or Certification
Through Reciprocity.

An individual who is licensed or certified as an appraiser
by another state may be licensed or certified in Utah by
reciprocity on the following conditions:

(1)  The applicant shall provide evidence that:
(a)  the state in which the applicant is licensed requires

appraisal pre-licensing education that is:
(i)  approved by that state; and
(ii)  substantially equivalent in number to the hours

required for the license or certification for which the applicant
is applying in Utah;

(b)  the applicant's pre-licensing education included either:
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(i)  the 15-hour National USPAP Course; or
(ii)  equivalent education as determined through the course

approval program of the AQB; and
(c)  the applicant has passed an examination that has been

approved by the AQB for the license or certification for which
the applicant is applying.

(2)  The applicant shall:
(a)  obtain and study the Utah Real Estate Appraiser

Licensing and Certification Act and the rules promulgated
thereunder; and

(b)  sign an attestation that the applicant understands and
will abide by both the statute and the rules.

(3)  If the applicant resides outside of the state of Utah, the
applicant shall sign an irrevocable consent to service authorizing
the division to receive service of any lawful process on behalf of
the applicant in any noncriminal proceeding arising out of the
applicant's practice as an appraiser in this state.

(4)  The board may not issue a license or certification to an
applicant who has been convicted of a criminal offense
involving moral turpitude relating to the applicant's ability to
provide services as an appraiser.

R162-2g-311.  Scope of Authority.
(1)  Trainees.
(a)  An individual who has properly qualified as a trainee

as pursuant to Subsection R162-2g-302 may perform the
following appraisal-related duties:

(i)  participating in property inspections;
(ii)  measuring or assisting in the measurement of

properties;
(iii)  performing appraisal-related calculations;
(iv)  participating in the selection of comparables for an

appraisal assignment;
(v)  making adjustments to comparables; and
(vi)  drafting or assisting in the drafting of an appraisal

report.
(b)  The supervising appraiser shall be responsible to

determine the point at which a trainee is competent to participate
in each of the activities identified in this Subsection (1)(a),
within the following limitations:

(i)  As to the trainee's first 100 inspections of residential
properties:

(A)  the trainee shall be accompanied and supervised by a
state-certified appraiser;

(B)  both the interior and the exterior of the properties shall
be inspected; and

(C)  the appraisal report shall comply with the requirements
of Subsection R162-2g-502a(1)(g).

(ii)  As to the trainee's first 20 inspections of non-
residential properties:

(A)  the trainee shall be accompanied and supervised by a
state-certified general appraiser;

(B)  both the interior and the exterior of the properties shall
be inspected; and

(C)  the appraisal report shall comply with the requirements
of Subsection R162-2g-502a(1)(g).

(c)  A trainee may not:
(i)  solicit or accept an assignment on behalf of anyone

other than:
(A)  the trainee's supervisor; or
(B)  the supervisor's appraisal firm;
(ii)  sign an appraisal report or discuss an appraisal

assignment with anyone other than:
(A)  the appraiser responsible for the assignment;
(B)  state enforcement agencies;
(C)  third parties as may be authorized by due process of

law; and
(D)  a duly authorized professional peer review committee.
(d)  The following are not subject to the scope of authority

limitations of this Subsection (1):
(i)  full-time elected county assessors; and
(ii)  any person performing an appraisal for the purposes of

establishing the fair market value of real estate for the
assessment roll.

(2)  State-licensed appraisers.  In a federally-related
transaction, state-licensed appraisers may appraise:

(a)  non-complex one- to four-residential units having a
transaction value of less than $1,000,000;

(b)  complex one- to four- residential units having a
transaction value of less than $250,000; and

(c)  vacant or unimproved land that is utilized for one- to
four-family purposes, or for which the highest and best use is
one- to four-family purposes, so long as net income
capitalization analysis is not required by the terms of the
assignment.

(3)  State-licensed appraisers and state-certified residential
appraisers may not perform appraisals of the following:

(a)  subdivisions for which:
(i)  a development analysis/appraisal is necessary; or
(ii)  a discounted cash flow analysis is required by the

terms of the assignment; and
(b)  vacant land if the highest and best use of the land is for

five or more one- to four-family units.

R162-2g-502a.  Standards of Conduct and Practice.
(1)  Affirmative duties in general.  A person registered,

licensed, or certified by the division shall:
(a)  if employing an unlicensed assistant who is not

registered as a trainee pursuant to Subsection R162-2g-302:
(i)  actively supervise the unlicensed assistant; and
(ii)  ensure that the assistant performs only clerical duties,

including:
(A)  typing research notes or reports completed by a trainee

or an appraiser;
(B)  taking photographs of properties; and
(C)  obtaining copies of public records;
(b)(i)  except as provided in this Subsection (2)(a), comply

with the current edition of USPAP; and
(ii)  observe the advisory opinions of USPAP;
(c)  in order to authorize another individual to sign an

appraisal report on behalf of the individual who completes the
report:

(i)  grant authority to the signer in writing;
(ii)  limit the signing authority to a specific property

address;
(iii)  explicitly disclose within the appraisal report that the

signer is authorized by the appraiser to sign the report on the
appraiser's behalf;

(iv)  attach a copy of the written permission required
pursuant to this Subsection (1)(c)(i) to the report; and

(v)  ensure that the signer signs the appraiser's name,
followed by the word "by," and then followed by the signer's
own name;

(d)  if using a digital signature in place of a handwritten
signature, ensure that:

(i)  the software program that generates the digital
signature has a security feature; and

(ii)  no one other than the appraiser has control of the
signature;

(e)  retain a photocopy or other exact copy of each report
as it is provided to the client, including the appraiser's signature;

(f)  analyze and report the sales and listing history of the
subject property for the three years preceding the appraisal if
such information is available to the appraiser from a multiple
listing service, listing agent(s), property owner, or other
verifiable source(s);

(g)(i)  include in each appraisal report a statement
indicating whether or not the subject property was inspected as
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part of the appraisal process; and
(ii)  if any inspections were done, include the following

information concerning each inspection:
(A)  the names of all appraisers and trainees who

participated in the inspection;
(B)  whether the inspection was an exterior inspection only

or both an exterior and an interior inspection; and
(C)  the date that the inspection was performed; and
(h)  unless Subsection (2)(b) applies, respond within ten

business days to division notification:
(i)  of a complaint against the individual; or
(ii)  that information is needed from the individual.
(2)  Exceptions.
(a)  An individual is exempt from complying with all

provisions of USPAP when acting in an official capacity as:
(i)  a division staff member or employee;
(ii)  a member of the experience review committee as

appointed and approved by the board;
(iii)  a member of the technical review panel as appointed

and approved by the board;
(iv)  a hearing officer;
(v)  a member of a county board of equalization;
(vi)  an administrative law judge;
(vii)  a member of the Utah State Tax Commission; or
(viii)  a member of the board.
(b)  If a deadline for response under this Subsection (1)(h)

falls on a day when the division is closed, the deadline shall be
extended to the next business day.

(3)  A trainee shall:
(a)  using forms provided by the division, maintain a

separate log of experience hours for each supervising appraiser
with whom the trainee works; and

(b)  include in each log the following information for each
appraisal:

(i)  file number;
(ii)  report date;
(iii)  subject address;
(iv)  client name;
(v)  type of property;
(vi)  report form number or type;
(vii)  number of work hours;
(viii)  description of work performed by the trainee; and
(ix)  scope of the review and supervision of the supervising

appraiser.
(4)  A supervising appraiser shall:
(a)  delegate to a trainee only such duties as the trainee is

authorized to perform under Subsection R162-2g-311(1);
(b)  directly train and supervise the trainee in the

performance of assigned duties by:
(i)  critically observing and directing all aspects of the

appraisal process; and
(ii)  accepting full responsibility for the appraisal and the

contents of the appraisal report;
(c)  personally inspect:
(i)  each property that is appraised with a trainee until the

trainee has performed:
(A)  100 residential inspections as provided in Subsection

R162-2g-311(1)(b)(i); and
(B)  20 non-residential inspections as provided in

Subsection R162-2g-311(1)(b)(ii); and
(ii)  any property for which the appraisal report scope of

work or certification requires appraiser inspection.
(5)  A school shall:
(a)  maintain a record of each student's attendance for a

minimum of five years after the student enrolls;
(b)  display the certification number of all continuing

education courses in advertising and marketing;
(c)  as to each student who provides the school with an

accurate name or license number, bank course completion

information:
(i)  within 10 days after the end of a course offering; and
(ii)  to the database specified by the division;
(d)  upon request of the division, substantiate any claim

made in advertising or marketing;
(e)  within 15 calendar days of any material change in the

information outlined in R162-2g-307a(1), provide to the
division written notice of the change;

(f)  with regard to the criminal history disclosure required
under R162-2g-307a(2)(c)(iii):

(i)  obtain each student's signature before allowing the
student to participate in course instruction;

(ii)  retain each signed criminal history disclosure for a
minimum of two years; and

(iii)  make any signed criminal history disclosure available
to the division upon request;

(g)  maintain a high quality of instruction;
(h)  adhere to all state laws and administrative rules

regarding school and instructor certification;
(i)  provide the instructor(s) for each course with the

required course content outline;
(j)  require instructors to adhere to the approved course

content;
(k)  comply with a division request for information within

10 business days of the date of the request; and
(l)  verify that the material is current in any course taught

on:
(i)  Utah statutes;
(ii)  Utah administrative rules;
(iii)  Federal laws; and
(iv)  Federal regulations.
(6)  An instructor shall adhere to the approved outline for

any course taught.

R162-2g-502b.  Prohibited Conduct.
(1)  An individual registered, licensed, or certified by the

division may not:
(a)  release to a client a draft report of a one- to four-unit

residential real property;
(b)  release to a client a draft report of a property other than

a one- to four-unit residential real property unless:
(i)  the first page of the report prominently identifies the

report as a draft;
(ii)  the draft report is signed by the appraiser; and
(iii)  the appraiser complies with USPAP in the preparation

of the draft report;
(c)  affix a signature to an appraisal report by means of a

signature stamp; or
(d)  sign a blank or partially completed appraisal report that

will be completed by anyone other than the appraiser who has
signed the report;

(e)  sign an appraisal report containing a statement
indicating that an appraiser has inspected a property if the
appraiser has not inspected the property; or

(f)  split appraisal fees with any person who is not a state-
licensed or state-certified appraiser, except that a supervising
appraiser may pay a trainee reasonable compensation
proportionate to the lawful services actually performed by the
trainee in connection with appraisals.

(2)  A trainee may not:
(a)  solicit a client to address an engagement letter directly

to the trainee; or
(b)  accept payment for appraisal services from anyone

other than:
(i)  the trainee's supervisor; or
(ii)  an appraisal or government entity with which the

trainee is affiliated.
(3)  A supervising appraiser may not:
(a)  sign a report that is completed in response to an
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engagement letter that is addressed to a trainee;
(b)  supervise more than three trainees at one time; or
(c)  sign an appraisal report as the supervising appraiser

without having given adequate supervision to the trainee,
appraiser, or assistant being supervised.

(4)  A state-licensed appraiser may not place a seal on an
appraisal report or use a seal in any other manner likely to create
the impression that the appraiser is a state-certified appraiser.

(5)  A school may not:
(a)  in advertising and marketing:
(i)  make a misrepresentation about any course of

instruction;
(ii)  make statements or implications that disparage the

dignity and integrity of the appraisal profession;
(iii)  disparage a competitor's services or methods of

operation;
(iv)  as to a continuing education course, use language that

indicates division approval is pending or otherwise forthcoming;
(b)  attempt by any means to obtain or use the questions on

the state licensure or certification exam unless those questions
have been dropped from the current exam bank;

(c)  accept payment from a student without first providing
to that student the information outlined in R162-2g-307a(2)(c);

(d)  continue to operate after the expiration date of the
school certification without renewing;

(e)  continue to offer a course after its expiration date
without renewing;

(f)  allow an instructor whose instructor certification has
expired to continue teaching;

(g)  allow an individual student to earn more than eight
credit hours of education in a single day;

(h)  award credit to a student who has not complied with
the minimum attendance requirements;

(i)  allow a student to obtain credit for all or part of a
course by taking an examination in lieu of attending the course;

(j)  give valuable consideration to a person licensed with or
certified by the division under Section 61-2g for referring
students to the school;

(k)  accept valuable consideration from a person licensed
with or certified by the division under Section 61-2g for
referring students to a licensed or certified appraiser; or

(l)  require a student to attend any program organized for
the purpose of solicitation.

(6)  An instructor may not:
(a)  continue to teach any course after the course has

expired and without renewing the course certification; or
(b)  continue to teach any course after the individual's

certification has expired and without renewing the instructor
certification.

R162-2g-504.  Administrative Proceedings.
(1)  Formal adjudicative proceedings. An adjudicative

proceeding conducted subsequent to the issuance of a cease and
desist order or other emergency order shall be conducted as a
formal adjudicative proceeding.

(2)  Informal adjudicative proceedings.
(a)  An adjudicative proceeding as to any matter not

specifically designated as requiring a formal adjudicative
proceeding shall be conducted as an informal adjudicative
proceeding.

(b)  A hearing shall be held in an informal adjudicative
proceeding only if required or permitted by the Utah Real Estate
Appraiser Licensing and Certification Act or by these rules.

(3)(a)  A hearing before the board will be held in:
(i)  a proceeding conducted subsequent to the issuance of

a cease and desist order or other emergency order;
(ii)  a case where the division seeks to deny an application

for original or renewed registration, licensure, or certification
for failure of the applicant to meet the criteria of good moral

character, honesty, integrity or truthfulness;
(iii)  a case where the division seeks disciplinary action

pursuant to Sections 61-2g-501 and 502 against a trainee or an
appraiser; and

(iv)  an appeal from an automatic revocation under Section
61-2g-302(2)(d), if the appellant requests a hearing.

(b)  If properly requested by the applicant, a hearing will
be held before the board to consider an application:

(i)  that is denied by the division on the grounds that the
instructor's attestation to upstanding moral character is false;

(ii)  for an initial appraiser license or certification that is
denied by the board on the recommendation of the experience
review committee; and

(iii)  for a temporary permit that is denied by the division
for any reason.

(c)  A hearing is not required and will not be held in the
following informal adjudicative proceedings:

(i)  the issuance, renewal, or reinstatement of a trainee
registration or an appraiser license or certification by the
division;

(ii)  the issuance or renewal of an appraisal course, school,
or instructor certification;

(iii)  the issuance of any interpretation of statute, rule or
order, or the issuance of any written opinion or declaratory
order determining the applicability of a statute, rule or order,
when enforcement or implementation of the statute, rule or
order lies within the jurisdiction of the division; and

(iv)  the denial of renewal or reinstatement of a trainee
registration or an appraiser license or certification for failure to
complete any continuing education required by statute or rule;
and

(v)  the denial of an application for an original or renewed
school, instructor, or course certification on the ground that it
does not comply with the requirements stated in these rules.

(4)(a)  Request for agency action. The following
applications shall be deemed a request for agency action:

(i)  registration as a trainee;
(ii)  licensure or certification as an appraiser;
(iii)  certification of a course, school, or instructor; and
(iv)  issuance of a temporary permit.
(b)  Any other request for agency action shall be in writing,

signed by the requestor, and shall contain the following:
(i)  the names and addresses of all persons to whom a copy

of the request for agency action is being sent;
(ii)  the agency's file number or other reference number, if

known;
(iii)  the date of mailing of the request for agency action;
(iv)  a statement of the legal authority and jurisdiction

under which the agency action is requested, if known;
(v)  a statement of the relief or action sought from the

division; and
(vi)  a statement of the facts and reasons forming the basis

for relief or agency action.
(c)  A complaint against a trainee, an appraiser, or the

holder of a temporary permit requesting that the division
commence an investigation or a disciplinary action is not a
request for agency action.

(5)  Procedures for hearings in informal adjudicative
proceedings.

(a)  All informal adjudicative proceedings shall adhere to
procedures as outlined in:

(i)  Utah Administrative Procedures Act Title 63G, Chapter
4;

(ii)  Utah Administrative Code Rule R151-4 et seq.; and
(iii)  the rules promulgated by the division.
(b)  Except as provided in this Subsection (6)(b), a party is

not required to file a written answer to a notice of agency action
from the division in an informal adjudicative proceeding.

(c)  In any proceeding under this Subsection R162-2g-504,
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the board and division may at their discretion delegate a hearing
to an administrative law judge or request that an administrative
law judge assist the board and the division in conducting the
hearing. Any delegation of a hearing to an administrative law
judge shall be in writing.

(d)(i)  Upon the scheduling of a hearing by the division and
at least 30 days prior to the hearing, the division shall, by first
class postage-prepaid delivery, mail written notice of the date,
time, and place scheduled for the hearing, to the respondent at
the address last provided to the division pursuant to Subsection
R162-2g-306b.

(ii)  The notice shall set forth the matters to be addressed
in the hearing.

(e)  Formal discovery is prohibited.
(f)  The division may issue subpoenas or other orders to

compel production of necessary evidence:
(i)  on its own behalf; or
(ii)  on behalf of a party where the party:
(A)  makes a written request;
(B)  assumes responsibility for effecting service of the

subpoena; and
(C)  bears the costs of the service, any witness fee, and any

mileage to be paid to a witness.
(g)  Upon ordering a licensee to appear for a hearing, the

division shall provide to the licensee the information that the
division will introduce at the hearing.

(h)  Intervention is prohibited.
(i)  Hearings shall be open to all parties unless the

presiding officer closes the hearing pursuant to:
(i)  Title 63G, Chapter 4, the Utah Administrative

Procedures Act; or
(ii)  Title 52, Chapter 4, the Open and Public Meetings Act.
(j)  Upon filing a proper entry of appearance with the

division pursuant to Utah Administrative Code Section R151-4-
110(1)(a), an attorney may represent a party.

(6)  Additional procedures for disciplinary proceedings.
(a)  The division shall commence a disciplinary proceeding

by filing and serving on the respondent:
(i)  a notice of agency action;
(ii)  a petition setting forth the allegations made by the

division;
(iii)  a witness list, if applicable; and
(iv)  an exhibit list, if applicable.
(b)  Answer.
(i)  At the time the petition is filed, the presiding officer,

upon a determination of good cause, may require the respondent
to file an answer to the petition by so ordering in the notice of
agency action.

(ii)  The respondent may file an answer, even if not ordered
to do so in the notice of agency action.

(iii)  Any answer shall be filed with the division no later
than 30 days following the mailing date of the notice of agency
action pursuant to this Subsection (6)(a).

(c)  Witness and exhibit lists.
(i)  Where applicable, the division shall provide its witness

and exhibit lists to the respondent at the time it mails its notice
of agency action.

(ii)  Any witness list shall contain:
(A)  the name, address, and telephone number of each

witness; and
(B)  a summary of the testimony expected from the witness.
(iii)  Any exhibit list:
(A)  shall contain an identification of each document or

other exhibit that the party intends to use at the hearing; and
(B)  shall be accompanied by copies of the exhibits.
(iv)(A)  The presiding officer, upon a determination of

good cause, may require a respondent to file a witness and
exhibit list.

(B)  Failure to comply with a requirement to file a witness

and exhibit list may result in the exclusion of any witness or
exhibit not disclosed.

(d)  Pre-hearing motions.
(i)  Any pre-hearing motion permitted under the

Administrative Procedures Act or the rules promulgated by the
Department of Commerce shall be made in accordance with
those rules.

(ii)  The division director shall receive and rule upon any
pre-hearing motions.

R162-2g-601.  Appendices.
Appendix 1.  Residential Experience Hours Schedule.  The

hours shown in the following schedule shall be awarded to form
appraisals.  Fifteen hours may be added to the hours shown if
the appraisal is a narrative appraisal instead of a form appraisal.

TABLE 1

APPENDIX 1

Property Type                                  Hours that may be
                                               earned
(a) one-unit dwelling, above-grade:
  (i) living area less than 4,000 square
feet, including a site                         5 hours
  (ii) living area 4,000 square
feet or more, including a site                 7.5 hours
(b) multiple one-unit dwellings in
the same subdivision or condominium
project, which dwellings are substantially
similar:
  (i) 1-25 dwellings                           5 hours per
                                               dwelling, up
                                               to a maximum of 30
                                               hours
  (ii) over 25 dwellings                       50 hours maximum
(c) two to four-unit dwelling                  20 hours
(d) employee relocation counsel reports
completed on currently accepted Employee
Relocation Counsel form                        10 hours
(e) residential lot, 1-4 unit                  5 hours
(f) multiple lots in the same subdivision,
which lots are substantially similar
  (i) 1-25 lots                                5 hours per lot,
                                               up to a maximum of
                                               30 hours
  (ii) Over 25 lots                            50 hours maximum
(g) small parcel up to 5 acres                 5 hours
(h) vacant land, 20-500 acres                  20-40 hours, per
                                               board decision
(i) recreational, farm, or timber acreage
suitable for a house site:
  (i) up to 10 acres                           10 hours
  (ii) over 10 acres                           15 hours
(j) all other unusual structures or            5-35 hours, per
acreage which are much larger or more          board decision
complex than typical properties
(k) review of residential appraisals with no
opinion of value developed as part of the
review performed in conjunction with
investigations by government agencies          10-50 hours

Appendix 2.  General Experience Hours Schedule. All
appraisal reports claimed for property types identified in
sections (a) through (k) of the following schedule shall be
narrative appraisal reports. Experience hours listed in this
schedule may be increased by 50% for unique and complex
properties if the applicant notes the number of extra hours
claimed on the appraiser experience log submitted by the
applicant, and if the applicant maintains in the workfile for the
appraisal an explanation as to why the extra hours are claimed.

TABLE 2

APPENDIX 2

Property Type                                  Hours that
                                               may be earned
(a) Apartment buildings:
  (i) 5-100 units                              40 hours
  (ii) over 100 units                          50 hours
(b) hotel or motels:
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  (i) 50 units or fewer                        30 hours
  (ii) 51-150 units                            40 hours
  (iii) over 150 units                         50 hours
(c) nursing home, rest home, care facilities:
  (i) fewer than 80 beds                       40 hours
  (ii) over 80 beds                            50 hours
(d) industrial or warehouse building:
  (i) smaller than 20,000 square feet          30 hours
  (ii) larger than 20,000 square feet, single
  tenant                                       40 hours
  (iii) larger than 20,000 square feet, multiple
  tenants                                      50 hours
(e) office buildings:
  (i) smaller than 10,000 square feet          30 hours
  (ii) larger than 10,000 square feet, single
  tenant                                       40 hours
  (iii) larger than 10,000 square feet, multiple
  tenants                                      50 hours
(f) entire condominium projects, using income
approach to value:
  (i) 5- to 30-unit project                    30 hours
  (ii) 31- or more-unit project                50 hours
(g) retail buildings:
  (i) smaller than 10,000 square feet          30 hours
  (ii) larger than 10,000 square feet, single
  tenant                                       40 hours
  (iii) larger than 10,000 square feet, multiple
  tenants                                      50 hours
(h) commercial, multi-unit, industrial,
or other nonresidential use acreage:
  (i) 1 to 99 acres                            20-40 hours
  (ii) 100 acres or more, income approach
  to value                                     50-60 hours
(i) all other unusual structures or assignments
  that are much larger or more complex than    5 to 100 hours per
  the properties described in (a) to (h)       board decision
  herein.
(j)entire subdivisions or planned unit
developments (PUDs):
  (i) 1- to 25-unit subdivision or PUD         30 hours
  (ii) over 25-unit subdivision or PUD         50 hours
(k) feasibility or market analysis             5 to 100 hours,
                                               each per board
                                               decision, up to a
                                               maximum of 500
                                               hours
(l) farm and ranch appraisals:                 Form     Narrative
  (i) separate grazing privileges or permits   20 hrs   25 hrs
  (ii)  irrigated cropland, pasture
other than rangeland:
    (A) 1 to 10 acres                          10 hrs   15 hrs
    (B) 11-50 acres                            12.5 hrs 20 hrs
    (C) 51-200 acres                           15 hrs   25 hrs
    (D) 201-1000 acres                         25 hrs   40 hrs
    (E)  more than 1000 acres                  40 hrs   50 hrs
  (iii) dry farm:
    (A) 1 to 1000 acres                        15 hrs   25 hrs
    (B) more than 1000 acres                   20 hrs   40 hrs
(m) Improvements on properties other than
a rural residence, maximum 10 hours:
  (i) dwelling                                  5 hrs    5 hrs
  (ii) shed                                     2.5 hrs  2.5 hrs
(n)  cattle ranches
  (i) 0-200 head                               15 hrs   20 hrs
  (ii) 201-500 head                            25 hrs   30 hrs
  (iii) 501-1000 head                          30 hrs   40 hrs
  (iv) more than 1000 head                     40 hrs   50 hrs
(o) sheep ranches
  (i) 0-2000 head                              25 hrs   30 hrs
  (ii) more than 2000 head                     35 hrs   45 hrs
(p) dairy, including all improvements
except a dwelling
  (i) 1-100 head                               20 hrs   25 hrs
  (ii) 101-300 head                            25 hrs   30 hrs
  (iii) more than 300 head                     30 hrs   35 hrs
(q) orchards
  (i) 5-50 acres                               30 hrs   40 hrs
  (ii) more than 50 acres                      40 hrs   50 hrs
(r) rangeland/timber
  (i) 0-640 acres                              20 hrs   25 hrs
  (ii) more than 640 acres                     30 hrs   35 hrs
(s) poultry
  (i) 0-100,000 birds                          30 hrs   40 hrs
  (ii) more than 100,000 birds                 40 hrs   50 hrs
(t) mink
  (i) 0-5000 cages                             30 hrs   35 hrs
  (ii) more than 5000 cages                    40 hrs   50 hrs
(u) fish farm                                  40 hrs   50 hrs
(v) hog farm                                   40 hrs   50 hrs

(w) review of appendix 2 appraisals with
  no opinion of value developed as part
  of the review, performed in conjunction
  with investigations by government agencies   20-100 hours

Appendix 3.  Mass Appraisal Experience Hours Schedule.

TABLE 3

APPENDIX 3

Property Type                                  Hours that
                                               may be earned
(a) one-unit dwelling, above-grade living
  area less than 4,000 square feet:
  (i) exterior inspection, highest and best
  use analysis, data collection only           0.5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              1 hour
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           3.75 hours
(b) one-unit dwelling, above-grade living area
  area 4,000 square feet or more:
  (i) exterior inspection, highest and best
  use analysis, data collection only           0.75 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              1.5 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           5 hours
(c) two to four unit dwelling:
  (i) exterior inspection, highest and best
  use analysis, data collection only           1.5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              3 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           15 hours
(d) commercial and industrial buildings,
  depending on complexity:
  (i) exterior inspection, highest and best use
  analysis, data collection only               1-5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              2-10 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           3-37.5 hours
(e) agricultural and other improvements,
  depending on complexity:
  (i) exterior inspection, highest and best
  use analysis, data collection only           0.5-2.5 hours
  (ii) interior and exterior inspection,
  highest and best use analysis, data
  collection only                              1-5 hours
  (iii) inspection, highest and best use
  analysis, data collection, valuation analysis,
  conclusion, report                           3.75-20 hours
(f) vacant land, depending on complexity:
  (i) inspection, highest and best use
  analysis, data collection only               0.5-2.5 hours
  (ii) inspection, highest and best use
  analysis, data collection, valuation
  analysis, conclusion, report                 2.5-25 hours
  (iii) land segregation (division) analysis
  and processing, no field inspection          0.25 hours
  (iv)land segregation (division) analysis
  and processing, field inspection             0.5 hours
(g) data input and review for experience
  hours claimed under property types(a)
  through (f)                                  0.25 hours
(h) land valuation guideline:
  (i) 25 or fewer parcels                      10 hours
  (ii) 26 to 500 parcels                       30 hours
  (iii) over 500 parcels                       25 additional
                                               hours for each 500
                                               parcels, up to a
                                               maximum of 125
                                               hours
(i) assessment/sales ratio study, data
  collection, verification, sample inspection,
  analysis, conclusion, and implementation:
  (i) base study of 100 reviewed sales         125 hours
  (ii) additional increments of 100 sales      25 additional
                                               hours for each 100
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                                               additional sales,
                                               up to a maximum
                                               of 375 hours
(j) multiple regression model,
  development and implementation:
  (i) fewer than 5,000 parcels                 100 hours
  (ii) additional increments of 500 parcels    5 additional hours
                                               for each
                                               additional 500
                                               parcels, up to a
                                               maximum of 375
                                               hours
(k) depreciation study and analysis            100 hours
(l) reviews of "land value in use" in
  accordance with U.C.A. Section 59-2-505:
  (i)office review only                        0.25 hours
  (ii) field review                            0.5 hours
(m) natural resource properties,
  depending on complexity:
  (i) sand and gravel                          7.5-20 hours per
                                               site
  (ii) mine                                    7.5-110 hours
  (iii) oil and gas                            1.65-50 hours per
                                               site
(n) pipelines and gas distribution
  properties, depending on complexity          10-40 hours
(o) telephone and electrics properties,
  depending on complexity                      5-80 hours
(p) airline and railroad properties,
  depending on complexity                      10-80 hours
(q) appraisal review/audit, depending
  on complexity                                2.5-125 hours
(r) capitalization rate study                  80 hours

KEY:  real estate appraisals, school certification, instructor
certification
March 31, 2014 61-2g-201(2)(h)

61-2g-202(1)
61-2g-205(5)(c)

61-2g-307(3)
61-2g-401(5)
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R251.  Corrections, Administration.
R251-111.  Government Records Access and Management.
R251-111-1.  Authority and Purpose.

(1)  This rule is authorized Sections 63A-12-104(2), 63G-
2-204, 64-13-10, 46-4-501 and 46-4-502, of the Utah Code.

(2)  The purpose of this rule is to provide procedures for
access to government records of the Department of Corrections
and to facilitate intergovernmental, cross-boundary
intercooperation.

R251-111-2.  Definitions.
(1)  "Department" means the Department of Corrections.
(2)  "GRAMA" means Government Records Access and

Management Act, Title 63G, Chapter 2, Utah Code.
(3)  "Individual" means a human being.
(4)  "Inmate" means any person who is committed to the

custody of the Department and who is housed at a correctional
facility or at a county jail at the request of the Department.

(5)  "Person" means any individual, nonprofit or profit
corporation, partnership, sole proprietorship, or other type of
business organization.

(6)  "Requester" means the person making a request for
records.

R251-111-3.  Requests for Access.
(1)  Requests for access to records shall be directed as

follows:
(a)  All records requests by an inmate or offender under the

jurisdiction of the Department shall be directed to:
(i)  For all inmates:  Institutional Operations Division,

Primary Records Officer, Utah State Prison, P.O. Box 250,
Draper, Utah 84020; or

(ii)  For all probationers and parolees:  Adult Probation and
Parole Division, Primary Records Officer, Administration,
14717 Minuteman Drive, Draper, Utah 84020.

(b)  All records requests by persons to obtain information
for a story or report for publication or broadcast to the general
public shall be directed to the Public Information Officer, 14717
Minuteman Drive, Draper, Utah 84020.

(c)  All requests for access to records by persons other than
those specified in subparagraphs (a) and (b) above, shall be
directed to the Records Bureau, 14717 Minuteman Drive,
Draper, Utah 84020.

(d)  All requests from governmental agencies shall be
directed to the appropriate unit of the Department, as approved
by the Records Bureau or specified in Departmental policy.

(2)  The time limits dictated by GRAMA Section 63G-2-
204, of the Utah Code, for response to requests shall be
calculated based on receipt of a valid request at the office
specified in this rule.

(3)  Written requests may be submitted electronically.
Evidence of identity, where required, shall be based upon
accepted State standards for electronic identification.

R251-111-4.  Inmate Submission Requirements -- Forms.
(1)  All records requests from inmates shall be submitted

on the Utah State Prison Inmate GRAMA Records Request
Form supplied by the Department.

(2)  Records requests by inmates at the Utah State Prison
or the Central Utah Correctional Facility must be accompanied
by a Money Transfer Form which authorizes a deduction for
fees from the inmate's account or a proper request for a waiver
of fees.

(3)  Inmates requesting a fee waiver because of a claimed
indigent status, or other reason, shall state the claim on the
request form.

KEY:  criminal records, corrections, GRAMA, government
records

March 26, 2014 63A-12-104(2)
63G-2-204

64-13-10
46-4-501
46-4-502
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R277.  Education, Administration.
R277-438.  Dual Enrollment.
R277-438-1.  Definitions.

A.  "Accredited" means evaluated and approved under the
standards of the Northwest Accreditation Commission or the
accreditation standards of the Board, available from the USOE
Accreditation Specialist.

B. "Board" means the Utah State Board of Education.
C.  "Charter school" means a school acknowledged as a

charter school by a local board of education under Section 53A-
1a-515 and by R277-470, or by the Board under Section 53A-
1a-505.

D. "Dual enrollment student" means a student who is
enrolled simultaneously in public school and in a home school,
a Utah charter school, a Utah online school, or a regularly
established private school.

E.  "Eligibility" means a student's fitness and availability to
participate in school activities governed by this rule.  Eligibility
is determined by a number of factors including residency (of
student and legal guardian), scholarship, age, and number of
semesters of participation in a particular activity.

F.  "Full-time student" means a student earning the school
district designated number(s) and type(s) of credits required for
participation in extracurricular or interscholastic activities in the
school district in which the student's parent or legal guardian
resides.

G.  "Home school" means a school comprised of one or
more students officially excused from compulsory public school
attendance under Section 53A-11-102.

H.  "Online school" means a school:
(1)  that provides the same number of classes consistent

with the requirement of similar resident schools;
(2)  that delivers course work via the internet;
(3)  that has designated a readily accessible contact person;

and
(4)  that provides the range of services to public education

students required by state and federal law.
I.  "Previous academic grading period" means the most

recent period as defined by the school district for which a
student received a recorded grade.

J.  "Private school" means a school satisfying the following
criteria:

(1)  maintained by private individuals or corporations;
(2)  maintained and operated not at public expense;
(3)  generally supported, in part at least, by tuition fees or

charges;
(4)  operated as a substitute for, and giving the equivalent

of, instruction required in public schools;
(5)  employing teachers able to provide the same quality of

education as public school teachers;
(6)  established to operate indefinitely and independently,

not dependent upon age of the students available or upon
individual family situations; and

(7)  licensed as a business by the Utah Department of
Business Regulations.

K.  "School participation fee" means the fee paid by the
charter/online school to the traditional school consistent with
the fee schedule of R277-494-4 for student participation in
extracurricular or co-curricular school activities.

L.  "Student participation fee" means the fee charged to all
participating charter/online and traditional school students by
the resident school for designated extracurricular or co-
curricular school activities consistent with R277-407.

M.  "USOE" means the Utah State Office of Education.

R277-438-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public school system under the board, by 53A-1-402(1)(b)

which directs the Board to establish rules and minimum
standards for access to programs and by Section 53A-11-102.5
directing the Board to make rules to permit home school, charter
and online students and private school students to participate in
public school extracurricular or co-curricular school activities.

B.  The purpose of this rule is to provide consistent
statewide procedures and criteria for home school and private
school students' participation in public school activities.  A
further purpose is to provide procedures and criteria for charter
school and online school students to participate in traditional
public school activities consistent with R277-494.

R277-438-3.  Private and Home School Student Participation
in Public School Extracurricular or Co-curricular School
Activities.

A.  Students exempted from compulsory public school
education by the local board for instruction in private or home
schools may be eligible for participation in extracurricular or
co-curricular public school activities provided they are taking
courses comparable to traditional school courses or earning
credit under options outlined in R277-700-6 in at least as many
of the designated courses as required by the local board of
students for participation in that activity.

B.  The private or home school student may only
participate in extracurricular or co-curricular school day
activities at the school within whose boundaries the student's
custodial parent(s) or legal guardian resides.

C. Dual enrollment students shall be eligible for
extracurricular or co-curricular school activities consistent with
eligibility standards for fully enrolled traditional public school
students, including providing report cards and citizenship
information to activity sponsors and coaches upon request.

R277-438-4.  Fees for Private and Home School Students.
A.  Private and home school students are responsible for

student participation fees in the same manner as full-time public
school students.

B.  Student participation fees for private, charter, online or
home school students shall be waived by the school or school
district if students are eligible and parents provide required
documentation under Section 53A-12-103 and R277-407,
School Fees.  The charter or online schools shall be responsible
for payment of waived fees to the resident school district.

R277-438-5.  Utah Charter and Utah Online School Student
Participation in Extracurricular or Co-curricular School
Activities.

A.  Utah charter school and Utah online school students
shall be eligible to participate in extracurricular and co-
curricular school activities at their public schools of residence
consistent with Section 53A-1a-519, Section 53A-2-214, and
R277-494.

B.  Charter schools and online schools may determine if
the schools shall allow students to participate in extracurricular
or co-curricular school activities at the students' resident schools
understanding:

(1)  That the charter/online school is responsible for the
school participation fees associated with the designated activity
consistent with Section R277-494-4;

(2)  If the charter/online school allows one student to
participate in a given activity, the charter/online school shall
allow all interested students to participate;

(3)  That the charter/online school is responsible for the
school participation fee;

(4)  That the student shall be allowed to participate only
upon payment of the school participation fee by the school;

(5)  That the charter/online school shall cooperate fully
with all resident schools regarding students' participation in try-
outs, practices, pep rallies, team fund raising efforts, scheduled
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games and required travel and provision of complete and prompt
reports of student academic and citizenship progress or grades,
upon request; and

(6)  That charter/online students' parents are responsible for
the students' transportation to the school with which the student
participates; and

(7)  That the charter/online school is responsible for any
student participation fees required of all student participants in
the activity if the participating student is eligible for fee waivers
under R277-407.

R277-438-6.  Miscellaneous Issues.
A.  A student attending activities or a portion of the school

day under the provisions of Section 53A-11-102.5 shall be
subject to the same behavior and discipline rights and
requirements of a full-time resident school student.

B.  A student who attends an activity or a portion of the
school day shall be subject to administrative scheduling and
teacher discretion of the traditional school.

C.  A student with disabilities may participate as a dual
enrollment student consistent with Utah law, this rule and Code
of Federal Regulations (CFR) Vol. 64, No. 48, Section 300.450
through 300.455.

(1)  If a student with disabilities who attends a charter or
online school desires to participate in dual enrollment, the
charter/online school is responsible for accommodations or extra
costs to the student's resident school for the student's
participation.

(2)  The student shall have a services plan in place prior to
participation in dual enrollment using comparable procedures to
those required for identifying and evaluating public school
students;

(3)  Students with disabilities seeking dual enrollment shall
be entitled to services only in the same proportional amount that
the number of private school students residing in the district is
to the total number of students with disabilities in the district.

(4)  Decisions about the scheduling and manner of services
provided shall be the responsibility of school and district
personnel.

(5)  Schools and districts are not prohibited from providing
services to students who are not enrolled full time in excess of
those required by R277-438-6.

KEY:  public education, dual enrollment
November 10, 2008 Art X Sec 3
Notice of Continuation March 14, 2014 53A-1-402(1)(b)

53A-11-102.5
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R277.  Education, Administration.
R277-477.  Distribution of Funds from the Interest and
Dividend Account and Administration of the School LAND
Trust Program.
R277-477-1.  Definitions.

A.  "Approving Entity" means the school district,
University, or other legally authorized entity that approves or
rejects plans for a district or charter school.

B.  "Board" means the Utah State Board of Education. The
Board is the primary beneficiary representative and advocate for
beneficiaries of the School Trust corpus and the School LAND
Trust Program.

C.  "Chartering Entity" means the school district, Board,
university, or other entity authorized to charter a charter school.

D.  "Charter trust land council" means a council comprised
of a two person majority of elected parents or guardians of
students attending the charter school and may include other
members, as determined by the board of the charter school.  The
governing board of a charter school may serve as a charter trust
land council if the board membership includes at least two more
parents or guardians of students currently enrolled at the school
than all other members combined consistent with Section 53A-
16-101.5. If not, the board of the charter school shall develop a
school policy governing the election of a charter trust land
council. R277-491 does not apply to charter trust land councils.

E.  "Councils" means school community councils and
charter trust lands councils.

F.  "Fall enrollment report" means the audited census of
students registered in Utah public schools as reported in the
audited October 1 Fall Enrollment Report from the previous
year.

G.  "Funds" means interest and dividend income as defined
under Section 53A-16-101.5(2).

H.  "Interest and Dividends Account" means a restricted
account within the Uniform School Fund created under Section
53A-16-101 established to collect interest and dividends from
the permanent State School Fund until the end of the fiscal year.
The funds are distributed to school districts, charter schools and
the USDB through the School LAND Trust Program at the
beginning of the next fiscal year.

I.  "Local board of education" means the locally-elected
board designated in Section 53A-3-101 that makes decisions
and directs the actions of local school districts and is directed in
Section 53A-16-101.5(5)(b) to approve School LAND Trust
plans for schools under the local board's authority.

J.  "Most critical academic needs" for purposes of this rule
means academic needs identified in an individual school's
improvement plan developed consistent with Section 53A-1a-
108.5 or identified in the school charter.

K.  "School Children's Trust Section" means employees
who report to the State Superintendent of Public Instruction
(Superintendent) or Superintendent's designee and have
responsibilities as outlined in Sections 53A-16-101.5 and 53A-
16-101.6.

L.  "School community council" means the council
organized at each school district public school as established in
Section 53A-1a-108 and R277-491.  The council includes the
principal, school employee members and parent members.
There shall be at least a two parent member majority.

M.  "State Charter School Board (SCSB)" means the board
designated under Section 53A-1a-501.5 that has responsibility
for making recommendations regarding the welfare of charter
schools to the Board.

N.  "State Superintendent of Public Instruction
(Superintendent)" means the individual appointed by the Board
as provided for in Section 53A-1-301(1) to administer all
programs assigned to the Board in accordance with the policies
and the standards established by the Board.

O.  "Student" means a child in public school grades

kindergarten through twelve counted on the audited October 1
Fall Enrollment Report of the school district, charter school, or
USDB.

P.  "USDB" means the Utah Schools for the Deaf and the
Blind.

Q.  "USOE" means the Utah State Office of Education.

R277-477-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which places general control and supervision of the
public school system under the Board, by Section 53A-16-
101.5(3)(c) which allows the Board to adopt rules regarding the
time and manner in which the student count shall be made for
allocation of school trust land funds, and by Section 53A-1-
401(3) which allows the Board to adopt rules in accordance
with its responsibilities.

B.  The purpose of this rule is to:
(1)  provide financial resources to public schools to

enhance or improve student academic achievement and
implement an academic component of the school improvement
plan;

(2)  involve parents and guardians of a school's students in
decision making regarding the expenditure of School LAND
Trust Program money allocated to the school;

(3)  provide direction in the distribution from the Interest
and Dividends Account created in Section 53A-16-101 and
funded in Section 53A-16-101.5(2);

(4)  provide for appropriate and adequate oversight of the
expenditure and use of School LAND Trust monies by
designated local boards of education, chartering entities, and the
Board;

(5)  provide for:
(a)  reviewing and monitoring of funds and revenue

generated by school trust lands and the permanent State School
Fund;

(b)  compliance by councils with requirements in statute
and Board rule; and

(c)  allocation of the monies as provided in Section 53A-
16-101.5(3)(c) based on student count.

(6)  define the roles, duties, and responsibilities of the
School Children's Trust Section within the USOE.

R277-477-3.  Distribution of Funds - Local Board or Local
Charter Board Approval of School LAND Trust Plans.

A.  All public schools receiving School LAND Trust
Program funds shall have a council as required by Sections
53A-1a-108 and R277-491, a charter school trust lands council
as required in 53A-16-101.5 (7), or have a local board approved
exemption under R277-491-3(C). District public schools and
charter schools shall submit a Principal Assurance Form, as
described in R277-491(5)(a).

B.  All charter schools that elect to receive School LAND
Trust funds shall have a charter trust lands council, develop an
academic plan in accordance with the school charter, and report
the date when the charter trust lands council and charter board
approved the plan.  Plans shall be submitted on the School
LAND Trust Program website no later than May 1.

C.  Local boards of education or the other approving entity
shall consider plans annually and may approve or disapprove a
school plan.  If a plan is not approved, the approving entity shall
provide a written explanation of why the plan was not approved
and request a revised plan for reconsideration, consistent with
Section 53A-16-101.5.

D.  Information on each school's plan to address most
critical academic needs shall be completed via the School
LAND Trust website maintained through the USOE for accurate
and uniform reporting.

E.  Plans shall be electronically submitted to the USOE on
the School LAND Trust Program website, including a record of
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the vote by the school community council or charter trust land
council when the school plan was approved including the date
of the vote, votes for, against, and absent, consistent with
Section 53A-16-101.5.

F.  To facilitate submission of information by schools, each
school board shall establish a school district submission date for
the school district schools not later than May 1 of each year.
Timelines shall allow for school committee reconsideration and
amendment of the school plan following local board of
approving entity explanation or plan rejection.

G.  Funds shall only be distributed to schools with plans
approved by the approving entity.

H.  Prior to distribution of funds, the School Children's
Trust Section shall ensure that plans include academic goals,
specific steps to meet those goals, measurements to assess
improvement and specific expenditures focused on student
academic improvement. Funds shall not be distributed until
schools have an approved plan to use their funds to enhance or
improve a school's academic excellence consistent with Section
53A-16-101.5 and R277-477.  For charter schools, the School
Children's Trust Section shall provide notice to the SCSB of
changes required of charter schools for compliance with state
law and Board rule.

I.  Examples of successful plans using School LAND Trust
Program monies include programs focused on:

(1)  credit recovery courses and programs;
(2)  study skills classes;
(3)  college entrance exam preparation classes;
(4)  academic field trips;
(5)  classroom equipment and materials such as flashcards,

math manipulatives, calculators, microscopes, maps or books;
(6)  teachers, teacher aides, and student tutors;
(7)  professional development directly tied to school

academic goals;
(8)  student focused educational technology, including

hardware and software, computer carts and work stations;
(9)  books, textbooks, workbooks, library books,

bookcases, and audio-visual materials;
(10)  student planners; and
(11)  nominal student incentives that are academic in nature

or of marginal total cost.
J.  Examples of plans ineligible for School LAND Trust

Program funding include, but are not limited to:
(1)  security;
(2)  phone, cell phone, electric, and other utility costs;
(3)  behavior, character education, bullying prevention;
(4)  sports and playground equipment;
(5)  athletic or intermural programs;
(6)  extra-curricular non-academic expenditures;
(7)  audio-visual systems in non-classroom locations;
(8)  non-academic field trips;
(9)  food and drink for council meetings or parent nights;
(10)  printing and mailing costs for notices to parents;
(11)  accreditation, administrative, clerical, or secretarial

costs;
(12)  cash or cash equivalent incentives for students;
(13)  other furniture; and
(14)  staff bonuses.
K.  Schools serving students with disabilities may use

funds as needed to directly influence and improve student
performance according to the students' Individual Education
Plans (IEPs).

L.  The school trust is intended to benefit all of Utah's
school children. Councils are encouraged to design and
implement plans in a way to benefit all children at each school.

M.  School districts and charter schools wishing to submit
information to the School LAND Trust website through a
comprehensive electronic plan shall meet the parameters for
programming and data entry required by the USOE.  They shall

review School LAND Trust plans on the USOE website prior to
local board of education or chartering entity approval to ensure
information consistent with the law has been downloaded by
individual schools into the electronic plan visible on the School
LAND Trust Program website.

N.  A form that includes the names of members of the
council shall be signed by members of the council to indicate
their involvement in implementing the current School LAND
Trust plan and developing the school plan for the upcoming
year.  The form shall be uploaded to the database by the
principal, director, or school district employee.

O.  When approving school plans on the School LAND
Trust Program website, the approving entity shall report the
meeting date(s) when the approving entity approved the plans.

R277-477-4.  Distribution of Funds - Determination of
Proportionate Share.

A.  A designated amount appropriated by the Legislature
from the Interest and Dividends Account shall be used to fund
the School Children's Trust Section, the administration of the
program and other duties outlined in this rule and Sections 53A-
16-101.5 and 53A-16-101.6.  Any unused balance initially
allocated for School LAND Trust Program administration shall
be deposited in the Interest and Dividends Account for future
distribution to schools in the School LAND Trust Program.

B.  Funds shall be distributed to school districts and charter
schools as provided under Section 53A-16-101.5(3)(a).  The
distribution shall be based on the state's total fall enrollment as
reflected in the audited October 1 Fall Enrollment Report from
the previous school year.

C.  Each school district shall distribute funds received
under R277-477-3A to each school within each school district
on an equal per student basis.

D.  Charter schools shall receive funding from the USOE
on a per pupil basis, provided that each charter school receives
at least 0.4 percent of the total available to charter schools as a
group. The remainder of the distribution to charter schools shall
be allocated to all charter schools that do not receive the
minimum amount, on a per pupil basis.

E.  Local boards of education shall adjust distributions,
maintaining an equal per student distribution within a school
district for school openings and closures and for boundary
changes occurring after the audited October 1 Fall Enrollment
Report of the prior year.

F.  If a school chooses not to apply for School LAND Trust
Program funds nor meet the requirements for receiving funds,
the funds allocated for that school shall be retained by the
USOE and included with the statewide distribution for the
following school year.

G.  Local boards and school districts shall ensure timely
notification to chairs and principals of the availability of the
funds to schools with approved plans.

H.  Plans submitted by the USDB governing board shall be
reviewed and approved by the School Children's Trust Section
and reported to the State Superintendent or designee.

R277-477-5.  School LAND Trust Program: Implementation
of Plans and Required Reporting.

A.  Schools shall make full good faith efforts to implement
the plan as approved.

B.  The school community council or charter school trust
land council may amend a current year plan when necessary.
The council shall amend the plan by a majority vote of a
quorum of the council.  A school's website shall show an
amended plan.

C.  Funds not used in the school approved plan may be
carried over by the school to the next school year and added to
the School LAND Trust Program funds available for
expenditure in that school the following year.
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D.  Schools shall provide an explanation for any carry over
that exceeds one-tenth of the school's allocation in the school
plan or report. Districts and schools with consistently large
carryover balances over multiple years are not making adequate
and appropriate progress on their plans, and shall be subject to
compliance review findings and corrective action.

E.  District and charter school business officials shall enter
prior year audited expenditures by category on the School
LAND Trust website on or before October 15th. The
expenditure data shall appear in the final reports submitted
online by principals for reporting to parents as required in
Section 53A-1a-108.

F.  Expenditures made after the close of the fiscal year shall
be accounted for as expenditures in the following fiscal year.

G.  Final reports shall be submitted by schools on the
website by November 15.

R277-477-6.  School LAND Trust Program - School
Children's Trust to Review Compliance.

A.  The financial report in each school final report shall be
reviewed by the School Children's Trust Section for consistency
with the narrative submitted by that council.

B.  Final reports indicating that funds from the School
LAND Trust Program were expended inconsistent with the
requirements and academic intent of the law, inconsistent with
R277-477 or R277-491 and/or inconsistent with the school
board/charter board approved plan shall be listed by the School
Children's Trust Section and reported to the district contact,
district superintendent, and local board or charter board
president annually.

C.  USOE staff may visit schools receiving funds from the
School LAND Trust Program as directed by the Superintendent
to discuss the program, receive information and suggestions,
provide training, and answer questions.

D.  Annual compliance reviews shall be conducted to
review expenditure of funds relative to the approved plan and
allowable expenses.

E.  The School Children's Trust Section shall report
annually to the Board Audit Committee on compliance review
findings and other compliance issues.  The Board Audit
Committee shall make determinations regarding questioned
costs and corrective action, following review and consideration
of compliance and financial reviews conducted by the School
Children's Trust Section.

F.  The State Board Audit Committee may reduce or
eliminate funds if a school has failed to comply with code or
Board rule.

KEY:  schools, trust lands funds
November 7, 2013 Art X Sec 3
Notice of Continuation June 10, 2013 53A-16-101.5(3)(c)

53A-1-401(3)
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R277.  Education, Administration.
R277-486.  Professional Staff Cost Program.
R277-486-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Comprehensive Administration of Credentials for

Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators. The file includes
information such as:

(1) personal directory information;
(2) educational background;
(3) endorsements;
(4) employment history;
(5) professional development information; and
(6) a record of disciplinary action taken against the

educator.
C.  "ESEA" means the Elementary and Secondary

Education Act, also known as the No Child Left Behind Act,
P.L. 107-110, Title I, Part A, Subpart 1, Sec. 1119, January 8,
2002.

D.  "FTE" means full time equivalent.
E. "LEA" means a local education agency, including local

school boards/public school districts, and charter schools.
F.  "National Board certified educator" means an educator

who has been certified by the National Board for Professional
Teaching Standards (NBPTS) by successfully completing a
three-year process that may include national content-area
assessment, an extensive portfolio, and assessment of video-
taped classroom teaching experience.

G.  "USOE" means Utah State Office of Education.
H.  "Weighted Pupil Unit (WPU)" means the unit of

measure that is computed in accordance with the Minimum
School Program Act for the purpose of determining the costs of
a program on a uniform basis for each LEA.

R277-486-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3, which vests general control and supervision of public
education in the Board, by Section 53A-17a-107(2) which
authorizes the Board to adopt a rule to require a certain
percentage of a LEA's professional staff to be licensed in the
area in which the teacher teaches in order for the LEA to receive
full funding under the state statutory formula, and by Section
53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to satisfy statutory or federal
regulatory percentages of licensed staff and support LEAs in
recruiting and retaining highly educated and experienced
educators for instructional, administrative and other types of
professional employment in public schools.

R277-486-3.  Eligibility to Receive WPUs for Professional
Staff.

A.  LEAs shall receive WPUs in accordance with the
formula provided in Section 53A-17a-107(1)(a):

(1) only for those educators who hold at least a bachelors
degree; and

(2) only to the extent that such educators are qualified to
work in the area to which they are assigned consistent with
R277-520.  For example, an educator who is employed full time
but is appropriately qualified in only 75% of his assignments
would count for only 0.75 FTEs in the calculation of WPUs.

(3) In order to receive full (100%) funding, an LEA shall
have an appropriately qualified educator in every assignment.

B. An educator who is identified as qualified under R277-
520 is not necessarily highly qualified for ESEA purposes.

C. LEAs shall not receive WPUs for interns in their second
or subsequent years nor for paraprofessionals in any assignment.

R277-486-4.  Acceptable Experience.

A. Educator experience for purposes of this rule shall be
measured in one-year increments.

B. An educator shall be credited by the USOE, for
purposes of the professional staff cost calculation, with one year
of experience for every school year in which he is employed at
least half-time (0.5 FTE) in an instructional or administrative
position in any public school in the State of Utah or in any
regionally accredited:

(1)  public school outside of the State of Utah;
(2)  private school; or
(3)  institution of higher education.
C. To obtain credit under Subsection B(1) through (3), the

LEA which employs the educator shall submit to the USOE
acceptable documentation verifying such experience, including
documentation of the school's or institution's regional
accreditation.

D. Employment in a prekindergarten position shall not be
acceptable for this purpose, unless the educator is or was
employed in a special education position in an accredited
school.

E. Unpaid volunteer service, paid consulting, employment
in non-instructional or non-administrative positions in a school
setting, and a school internship shall not be acceptable
experience under this rule.

F.  Documentation of an educator's experience in a private
school or institution of higher education may be required by
USOE staff to determine relevance of experience.

R277-486-5.  Acceptable Training.
Acceptable training under this rule may include:
A.  Any degree at the bachelors level or above or credit

beyond the current degree from a:
(1) regionally accredited institution of higher education; or
(2) postsecondary degree-granting institution accredited by

any of the national accrediting agencies recognized by the
United States Department of Education.

B.  Any professional development activity consistent with
R277-500 and approved in writing by the USOE.

R277-486-6.  Mapping Degree Summary Data to Statutory
Formula.

A.  To ensure consistency in applying data from CACTUS
to the formula, the following mapping of the relevant two-digit
CACTUS Degree Summary codes to the five columns of the
Professional Staff Cost formula table in Section 53A-17a-
107(1)(a) shall be used:

(1)  03 = Bachelor's Degree;
(2)  04 or 05 = Bachelors + 30 quarter hours or 20 semester

hours;
(3)  06 = Master's Degree;
(4)  07 or 08 = Master's Degree + 45 quarter hours or 30

semester hours;
(5)  09 = Doctorate.
B.  An LEA shall be credited for an individual with

National Board certification at the doctorate level.

R277-486-7.  Data Sources.
A. For LEAs that were in operation in the prior year, data

shall be used from June 30 update of CACTUS as required by
R277-484-3C.

B. For LEAs that were not in operation in the prior year,
data shall be used from November 15 update of CACTUS as
required by R277-484-3M.

KEY:  professional staff
June 7, 2012 Art X Sec 3
Notice of Continuation March 14, 2014 53A-17a-107(3)

53A-1-401(3)
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R277.  Education, Administration.
R277-503.  Licensing Routes.
R277-503-1.  Definitions.

A.  "Alternative Routes to Licensure (ARL) advisors" mean
a USOE specialist with specific professional development and
educator licensing expertise, and a USOE-designated curriculum
specialist.

B.  "Board" means the Utah State Board of Education.
C.  "Career and technical education (CTE)" means

organized educational programs or competencies which directly
or indirectly prepare students for employment, or for additional
preparation leading to employment, in occupations where entry
requirements do not generally require a baccalaureate or
advanced degree.  CTE programs provide all students a
continuous education system, driven by a SEOP/plan for college
and career readiness, through competency-based instruction,
culminating in essential life skills, certified occupational skills,
and meaningful employment.  Categories include agriculture;
business; family and consumer sciences; health science;
information technology; marketing; skilled and technical
sciences; technology and engineering; and work-based learning,
consistent with R277-916.

D.  "Competency-based" means a teacher training approach
structured for an individual to master and demonstrate content
and teaching skills and knowledge at the individual's own pace
and sometimes in alternative settings.

E.  "Council for Accreditation of Educator Preparation
(CAEP)" is a nationally recognized organization which provides
accreditation of professional teacher education programs in
institutions offering baccalaureate and graduate degrees for the
preparation of K-12 teachers.

F.  "Educational Testing Service (ETS)" is a worldwide
educational testing and measurement organization.

G.  "Endorsement" means a qualification based on content
area mastery obtained through a higher education major or
minor or through a state-approved endorsement program.

H.  "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

I.  "Letter of authorization" means a formal approval given
to an individual such as an out-of-state candidate or a first year
ARL candidate who is employed by an LEA in a position
requiring a professional educator license who has not completed
the requirements for an ARL license or a Level 1, 2, or 3 license
or who has not completed necessary endorsement requirements.

J.  "Level 1 license" means a Utah professional educator
license issued by the Board upon completion of an approved
preparation program or an alternative preparation program, or
pursuant to an agreement under the NASDTEC Interstate
Contract, to applicants who have also met all ancillary
requirements established by law or rule.

K.  "Level 2 license" means a Utah professional educator
license issued by the Board after satisfaction of all requirements
for a Level 1 license and:

(1)  satisfaction of requirements under R277-522 for
teachers whose employment as a Level 1 licensed educator
began after January 1, 2003 in a Utah public LEA or accredited
private school;

(2)  at least three years of successful education experience
in a Utah public LEA or accredited private school or one year of
successful education experience in a Utah public LEA or
accredited private school and at least three years of successful
education experience in a public LEA or accredited private
school outside of Utah;

(3)  additional requirements established by law or rule.
L.  "Level 3 license" means a Utah professional educator

license issued by the Board to an educator who holds a current
Utah Level 2 license and has also received National Board

Certification or a doctorate in education or in a field related to
a content area in a unit of the public education system or an
accredited private school, or holds a Speech-Language
Pathology area of concentration and has obtained American
Speech-Language Hearing Association (ASHA) certification.

M.  "National Association of State Directors of Teacher
Education and Certification (NASDTEC)" is an educator
information clearinghouse that maintains an interstate
reciprocity agreement and database for its members regarding
educators whose licenses have been suspended or revoked.

N.  "National Council for Accreditation of Teacher
Education (NCATE)" is a nationally recognized organization
which accredits the education units providing baccalaureate and
graduate degree programs for the preparation of teachers and
other professional personnel for elementary and secondary
schools.

O.  "NCLB core academic subject" means English, reading
or language arts, mathematics, science, foreign languages, civics
and government, economics, arts, history, and geography.

P.  "Pedagogical knowledge" means practices and
strategies of teaching, classroom management, preparation and
planning that are in addition to an educator's content knowledge
of an academic discipline.

Q.  "Regional accreditation" means formal approval of a
school that has met standards considered to be essential for the
operation of a quality school program by the following
organizations:

(1)  Middle States Commission on Higher Education;
(2)  New England Association of Schools and Colleges;
(3)  North Central Association Commission on

Accreditation and School Improvement;
(4)  Northwest Accreditation Commission;
(5)  Southern Association of Colleges and Schools; and
(6)  Western Association of Schools and colleges: Senior

College Commission.
R.  "Restricted endorsement" means a qualification based

on content area knowledge obtained through a USOE-approved
program of study or test and shall be available only to teachers
in necessarily existent small school settings.

S.  "State-approved Endorsement Plan (SAEP)" means a
plan in place developed between the USOE and a licensed
educator to direct the completion of endorsement requirements
by the educator.

T.  "Teacher Education Accreditation Council (TEAC)" is
a nationally recognized organization which provides
accreditation of professional teacher education programs in
institutions offering baccalaureate and graduate degrees for the
preparation of K-12 teachers.

U.  "USOE" means the Utah State Office of Education.

R277-503-2.  Authority and Purpose.
A.  This rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board, Section 53A-1-402(1)(a)
which directs the Board to establish rules and minimum
standards for the qualification and licensing of educators and
ancillary personnel who provide direct student services, and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to provide minimum
eligibility requirements for applicants for teacher licenses and
to provide explanation and criteria of various teacher licensing
routes.  The rule also provides criteria and procedures for
licensed teachers to earn endorsements and the requirement for
all applicants for licenses to have and pass criminal background
checks.

R277-503-3.  USOE Licensing Eligibility.
A.  Traditional college/university license - A license
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applicant shall:
(1)  have completed an approved college/university teacher

preparation program,
(2)  have been recommended for licensing, and
(3)  have satisfied all other requirements for educator

licensing required by law; or
B.  Alternative Licensing Route
(1)  A license applicant shall:
(a)  have a bachelors degree or higher from an accredited

higher education institution in an area related to the position he
seeks; or

(2)  have skills, talents or abilities, as evaluated by the
employing entity, making the applicant appropriate for a
licensed teaching position and eligible to participate in an ARL
program.

(3)  while participating in an alternative licensing program,
be approved for employment under an ARL license.  An ARL
program may not exceed three school years.

C.  All license applicants seeking a Level 1 Utah educator
license or an area of concentration or an endorsement in an
NCLB core academic subject area shall submit passing score(s)
on a rigorous Board-designated content test, where tests are
available, prior to the issuance of a renewable license or
endorsement.

D.  For each endorsement in an NCLB core academic area
to be posted on the license, teachers are required to submit
passing scores on a rigorous Board-designated content test(s),
where test(s) are available.

E.  An applicant shall submit electronic or original
documentation of passing score(s) on a rigorous Board-
designated content test to the USOE.

F.  Any licensure candidate recommended for a Utah Level
1 license who does not submit a passing score on the test
designated in R277-503-3C shall not be eligible for licensure
until achieving a passing score.

R277-503-4.  Licensing Routes.
Applicants who seek Utah educator licenses shall

successfully complete accredited programs or legislatively
mandated programs consistent with this rule.

A.  Institution of higher education teacher preparation
programs shall be:

(1)  Nationally accredited by:
(a)  CAEP; or
(b)  NCATE; or
(c)  TEAC; and
(2)  As of January 1, 2012, approved by USOE to

recommend for licensure in the license area or endorsements or
both in designated areas.

B.  An applicant that meets the eligibility requirements in
R277-503-3B and is assigned to teach exclusively in an online
setting shall be eligible to begin the ARL program but upon
completion of the ARL program shall earn a license area of
concentration that is restricted to providing instruction in an
online setting.

C.  USOE Alternative Routes to Licensure (ARL)
(1)  To be eligible to begin the ARL program, an applicant

for a school position requiring an elementary license area of
concentration shall have a bachelors degree and at least 27
semester hours of applicable content courses distributed among
elementary curriculum areas.  Elementary curriculum areas are
provided under R277-700-4.

(2)  To be eligible to begin the ARL program, applicants
for school positions requiring a secondary license area of
concentration shall hold at least a bachelors degree and:

(a)  a degree major or major equivalent directly related to
the assignment; or

(b)  have completed all Board-designated content
coursework required for the relevant endorsement.

(3)  To be eligible to begin the ARL program, applicants
for CTE school positions that do not meet the requirements in
R277-503-4C(2) shall meet the requirements for a CTE license
area of concentration as provided in R277-518.

(4)  Licensing by Agreement
(a)  An individual employed by an LEA shall satisfy the

minimum requirements of R277-503-3 as a teacher with
appropriate skills, training or ability for an identified licensed
teaching position in the district.

(b)  An applicant shall obtain an ARL application for
licensing from the USOE or USOE web site.

(c)  After evaluation of candidate transcript(s) and rigorous
Board-designated content test score, the USOE ARL advisors
and the candidate shall determine the specific content
knowledge and pedagogical knowledge required of the license
applicant to satisfy the requirements for licensing.

(d)  The USOE ARL advisors may identify institution of
higher education courses, district sponsored coursework, Board-
approved professional development, or Board-approved
competency tests to prepare or indicate content, content-
specific, and developmentally-appropriate pedagogical
knowledge required for licensing.

(e)  An applicant who has been employed as an educator
under a competency-based license or as a full-time instructional
paraeducator may offer that experience in lieu of one or more
pedagogy courses as follows:

(i)  The applicant has had at least three years of experience
as an educator or paraeducator;

(ii)  The applicant's experience has been successful based
on documentation from the LEA; and

(iii)  The USOE and employing LEA has approved the
applicant's experience in lieu of pedagogy course(s).

(f)  The employing LEA shall assign a trained mentor to
work with the applicant for licensing by agreement.

(g)  The LEA shall supervise and assess the license
applicant's classroom performance during a minimum one
school year full-time employment experience.  The LEA may
request assistance from an institution of higher education or the
USOE in the monitoring and assessment.

(h)  The LEA shall assess the license applicant's disposition
as a teacher following a minimum one school year full-time
teaching experience.  The LEA may request assistance in this
assessment; and

(i)  The USOE ARL advisors shall annually review and
evaluate the license applicant following training, assessments or
course work, and the full-time teaching experience and
evaluation by the LEA.

(j)  Consistent with evidence and documentation received,
the USOE ARL advisor may recommend the license applicant
to the Board for a Level 1 educator license.

(5)  USOE Licensing by Competency
(a)  An LEA employs an individual as a teacher with

appropriate skills, training or ability for an identified licensed
teaching position in the LEA who satisfies the minimum
requirements of R277-503-3.

(b)  An employing LEA, in consultation with the applicant
and the USOE, shall identify Board-approved content
knowledge and pedagogical knowledge examinations.  The
applicant shall pass designated examinations demonstrating the
applicant's adequate preparation and readiness for licensing.

(c)  The employing LEA shall assign a trained mentor to
work with the applicant for licensing by competency.

(d)  The LEA shall monitor and assess the license
applicant's classroom performance during a minimum one-year
full-time teaching experience.

(e)  The LEA shall assess the license applicant's disposition
for teaching following a minimum one-year full-time teaching
experience.

(f)  The LEA may request assistance in the monitoring or



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 60

assessment of a license applicant's classroom performance or
disposition for teaching.

(g)  Following the one-year training period, the LEA and
USOE shall verify all aspects of preparation (content
knowledge, pedagogical knowledge, classroom performance
skills, and disposition for teaching) to the USOE.

(h)  If all evidence/documentation is complete and
satisfactory, the USOE shall recommend the applicant for a
Level 1 educator license.

(6)  USOE ARL candidates under R277-503-4C(4) shall be
issued an ARL license or license area as appropriate that is
presumed to expire at the end of the school year.

(7)  The ARL license may be extended annually for two
subsequent school years with documentation of progress in the
ARL program.

(8)  Documentation shall include, specifically, a copy of the
supervisor's successful end-of-year evaluation, copies of
transcripts and test results or both showing completion of
required coursework, verification of working with a trained
mentor, and satisfaction of the full-time full year experience.

D.  LEA specific competency-based licenses:
(1)  An LEA may apply to the Board for a Level 1

competency-based license to fill a position in the LEA.  The
application shall demonstrate that other licensing routes for the
applicant are untenable or unreasonable.

(2)  The employing LEA shall request a Level 1
competency-based license no later than 60 days after the date of
the individual's first day of employment.

(3)  The application for the Level 1 competency-based
license from the LEA for an individual to teach one or more
core academic subjects shall provide documentation of:

(a)  the individual's bachelors degree; and
(b)  for a K-6 grade teacher, the satisfactory results of the

rigorous state test including subject knowledge and teaching
skills in the required core academic subjects under Section 53A-
6-104.5(3)(ii) as approved by the Board; or

(c)  for the teacher in grades 7-12, demonstration of a high
level of competency in each of the core academic subjects in
which the teacher teaches by passing the rigorous state core
academic subject test required under R277-503-3E, in each of
the core academic subjects in which the teacher teaches at the
USOE established passing score.

(4)  The application for the Level 1 competency-based
license from the LEA for non-core teachers in grades K-12 shall
provide documentation of:

(a)  a bachelors degree, associates degree or skill
certification; and

(b)  skills, talents or abilities specific to the teaching
assignment, as determined by the LEA.

(5)  Following receipt of documentation and consistent
with Section 53A-6-104.5(2), the USOE shall approve a Level
1 competency-based license.

(6)  If an individual with a Level 1 competency-based
license leaves the LEA before the end of the employment period,
the LEA shall notify the USOE Licensing Section regarding the
end-of-employment date.

(7)  The individual's Level 1 competency-based license
shall be valid only in the LEA that originally requested the
competency-based license.

(8)  The written copy of the Level 1 competency-based
license shall prominently state the name of the LEA followed by
LEVEL 1 - LEA SPECIFIC - COMPETENCY-BASED
LICENSE.

(9)  An LEA may change the assignment of a competency-
based license holder; notice to USOE shall be required and
additional competency-based documentation may be required
for the teacher to remain qualified.

(10)  A Level 1 competency-based license is equivalent to
the Level 1 license as described in R277-500 and R277-502 as

to length and professional development expectations and subject
to the same renewal procedures except that an individual may
renew a Level 1 competency-based license despite the
limitations of R277-504-3D.

(11)  A Level 2 competency-based license may be issued
to a Level 1 competency-based license holder if that individual
successfully completes the Entry years Enhancement program
as detailed in R277-522.

(12)  A Level 2 competency-based license is equivalent to
the Level 2 license as described in R277-500 and R277-502 as
to length and professional development expectations.

(13)  A Level 3 competency-based license may be issued
to a Level 2 competency-based license holder if that individual
holds a doctorate in education or in a field related to a content
unit of the public education system from an accredited
institution.

(14)  A Level 3 competency-based license is equivalent to
the Level 3 license as described in R277-500 and R277-502 as
to length and professional development expectations.

(15)  If an individual holds a Utah license, the application
shall be subject to additional USOE review based upon the
following criteria:

(a)  license level;
(b)  current license status;
(c)  area of concentration and endorsements on Utah

license; and
(d)  circumstances justifying the LEA specific license.
(16)  If the application is not approved based on a USOE

review of the criteria provided in R277-503-4C(11), appropriate
licensure procedures shall be recommended to the requesting
LEA.  The applicant may be required to renew an expired
license, apply for an endorsement, pass appropriate Board
approved tests consistent with R277-503-3C, obtain an
additional area of concentration, apply to Alternative Route to
Licensure, or satisfy other reasonable standards.

R277-503-5.  Endorsement Routes.
A.  An applicant shall successfully complete one of the

following for endorsement:
(1)  a USOE-approved institution of higher education

educator preparation program with endorsement(s); or
(2)  assessment, approval and recommendation by a

designated and subject-appropriate USOE specialist.  The
USOE shall be responsible for final recommendation and
approval; or

(3)  a USOE-approved Utah institution of higher education
or Utah LEA-sponsored endorsement program which includes
content knowledge and content-specific pedagogical knowledge
approved by the USOE.

(a)  The university or LEA shall be responsible for final
review and recommendation.

(b)  The USOE shall be responsible for final approval.
B.  A restricted endorsement shall be available and limited

to teachers in necessarily existent small schools as determined
under R277-445.  Teacher qualifications shall include at least
nine semester hours of USOE-approved university-level courses
in each course taught by the teacher holding a restricted
endorsement.

C.  All provisions that directly affect the health and safety
of students required for endorsements, such as prerequisites for
drivers education teachers or coaches, shall apply to applicants
seeking endorsements through all routes under this rule.

D.  Prior to an individual taking courses, exams or seeking
a recommendation in the ARL licensing program, the individual
shall have LEA and USOE authorization.

R277-503-6.  Additional Provisions.
A.  All programs or assessments used in applicant

preparation shall meet national professional educator standards
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such as those developed by NCATE, TEAC, and CAEP.
B.  All educators licensed under this rule shall also:
(1)  complete the background check required under Section

53A-6-401;
(2)  satisfy the professional development requirements of

R277-502; and
(3)  be subject to all Utah licensing requirements and

professional standards.
C.  An applicant may satisfy the student teaching/clinical

experience requirement for licensing through successful
completion of either the licensing by agreement or by
competency route.

KEY:  teachers, alternative licensing
March 10, 2014 Art X Sec 3
Notice of Continuation March 15, 2012 53A-1-402(1)(a)

53A-1-401(3)



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 62

R277.  Education, Administration.
R277-518.  Career and Technical Education Licenses.
R277-518-1.  Definitions.

A.  "Adult education" means organized and structured
programs or competencies which directly or indirectly prepare
students for post-secondary or training opportunities, and/or
entering and retaining employment opportunities.  Adult
education programs provide qualifying out-of-school youth and
adult students with literacy skills below the collegiate/post-
secondary level with a continuous education system, driven by
a student education occupational plan (SEOP), through
competency-based instruction, with opportunities to improve
their basic literacy levels, English as a second language skills,
or high school level of education consistent with R277-733.

B.  "ARL Program" means the alternative licensing route
as provided in R277-503-4, administered by USOE.

C.  "Board" means the Utah State Board of Education.
D.  "Career and technical education (CTE)" means

organized educational programs or competencies which directly
or indirectly prepare students for employment, or for additional
preparation leading to employment, in occupations where entry
requirements do not generally require a baccalaureate or
advanced degree. CTE programs provide all students a
continuous education system, driven by a student education
occupational plan (SEOP), through competency-based
instruction, culminating in essential life skills, certified
occupational skills, and meaningful employment.  Categories
include agriculture; business; family and consumer sciences;
health science; information technology; marketing; skilled and
technical sciences; technology and engineering education; and
work-based learning, consistent with R277-916.

E.  "CTE Alternative Preparation Program (APP) license
area of concentration (license area)" means the provisional
license area of concentration issued prior to March 1, 2014 by
the Board for a three year period which enables the holder to
teach only in a specific CTE or technical field, or adult
education in the public school system and may require
educational coursework.

F.  "Level 1 license" means a Utah professional educator
license issued upon completion of an approved preparation
program or an alternative preparation program, or pursuant to an
agreement under the NASDTEC Interstate Contract, to
applicants who have also met all ancillary requirements
established by law or rule.

G.  "Level 2 license" means a Utah professional educator
license issued by the Board after satisfaction of all requirements
for a Level 1 license and:

(1)  satisfaction of requirements under R277-522 for
teachers whose employment as a Level 1 licensed educator
began after January 1, 2003 in a Utah public LEA or accredited
private school;

(2)  at least three years of successful education experience
in a Utah public LEA or accredited private school or one year of
successful education experience in a Utah public LEA or
accredited private school and at least three years of successful
education experience in a public LEA or accredited private
school outside of Utah;

(3)  additional requirements established by law or rule.
H.  "Level 3 license" means a Utah professional educator

license issued to an educator who holds a current Utah Level 2
license and has also received National Board Certification or a
doctorate in education or in a field related to a content area in a
unit of the public education system or an accredited private
school, or holds a Speech-Language Pathology area of
concentration and has obtained American Speech-Language
Hearing Association (ASHA) certification.

I.  "A license area of concentration (license area)" is
obtained by completing an approved preparation program or an
alternative preparation program in a specific area of educational

studies such as Early Childhood (K-3), Elementary 1-8, Middle
(5-9) (still valid, but not issued after 1988), Secondary (6-12),
Administrative/Supervisory, CTE, School Counselor, School
Psychologist, School Social Worker, Special Education (K-12),
Preschool Special Education (Birth-Age 5), Communication
Disorders.  License areas of concentration may also bear
endorsements relating to subjects or specific assignments.

J.  "USOE" means the Utah State Office of Education.

R277-518-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-6-104 which permits the
Board to issue licenses for educators, and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to specify standards for a
CTE license area and endorsements.  An appropriate CTE or
secondary license area and appropriate endorsement(s) are
required for all persons teaching CTE programs at the secondary
and adult level where high school credit is earned.  Specific to
adult education, an appropriate CTE, elementary or secondary
license area is required for all persons awarding adult education
high school completion credits in multiple subjects consistent
with R277-733-4L.

R277-518-3.  CTE License Required.
A CTE or secondary license area with appropriate

endorsements is required for all persons teaching CTE programs
at the secondary and adult level where high school credit is
earned.

R277-518-4.  Career and Technical Education License Area
Eligibility.

A.  To be eligible to earn a CTE license area through the
ARL Program, an applicant shall:

(1)  have six years of documented, related occupational
experience within the 10 years prior to the Program application
in any of the following CTE license areas:

(a)  family and consumer sciences;
(b)  health sciences;
(c)  information technology;
(d)  skilled and technical sciences; or
(e)  work-based learning; and
(2)  have documentation:
(a)  of an offer of a teaching assignment in a Utah public or

accredited private school;
(b)  that is directly related to the applicant's occupational

experience; and
(c)  of experience which is in an approved CTE license

area.
B.  Periods of employment lasting less than one month and

periods of employment prior to 18 years of age are not accepted
for purposes of calculating the occupational experience
requirement.

C.  An associate's degree in a related area may be counted
for up to two years of occupational experience to satisfy the
requirement in R277-518-4A(1).

D.  An applicant for a CTE license area is not required to
have a bachelor's degree.

E.  State-approved testing:
The occupational experience requirement may be waived

by the appropriate USOE Program Specialist or Coordinator if
the applicant has passed a state-approved competency
examination in the respective field at or above the USOE
established cut-off scores.  Individual applicant scores may be
used for licensing purposes up to five years after completion of
the respective examination(s).

F.  In addition to meeting the requirements of R277-518-
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4A(1), an ARL Program applicant for a CTE license area shall:
(1)  meet all endorsement specific standards established by

the USOE; and
(2)  hold the applicable license issued by the Utah State

Department of Commerce, Division of Occupational and
Professional Licensing in any area where such licensure or
certification exists.

G.  An applicant for a CTE license area shall complete
pedagogical coursework or satisfy pedagogical standards
consistent with R277-503-4.  An ARL Program applicant for a
CTE license area shall provide evidence of mastery of the
following areas of pedagogy:

(1)  instruction, technology, assessment, and planning;
(2)  creation of a learning environment;
(3)  basic special education/IDEA requirements;
(4)  teaching diverse populations; and
(5)  literacy strategies in content areas.
H.  An applicant for a CTE license area shall provide

documentation of participation in transition to teaching
orientation and participation in the CTE New Teacher Academy.

I.  An ARL Program applicant for a CTE license area with
an adult education endorsement is restricted to employment in
an accredited adult education program.

R277-518-5.  Career and Technical Education Speciality
License Area.

A.  If an ARL Program applicant is teaching one CTE
course and is employed for less than 0.37 FTE in relation to the
respective school schedule, the ARL Program applicant may
earn a CTE Specialist license area with one year of teaching
experience and the recommendation of the employing LEA, in
lieu of the CTE license area provided in R277-518-4, in the
following endorsement areas:

(1)  Adult Education;
(2)  Exercise Science/Sports Medicine;
(3)  Pharmacy Technician;
(4)  Fire Science;
(5)  Law Enforcement;
(6)  Nurse Assistant; and
(7)  Additional areas as approved by USOE in which

professionals are required to meet licensure requirements
outside of educator licensure.

B.  The ARL Program applicant shall:
(1)  have had regular employment in the CTE license area

in which he is assigned to teach;
(2)  have had one year of public school teaching

experience; and
(3)  have the recommendation of the employing LEA.
C.  A CTE specialty license area ARL applicant is not

required to pay the ARL professional growth plan fee.  These
applicants shall not receive ongoing monitoring or program
completion support from the USOE ARL office beyond the
request for licensure recommendation at the completion of one
year of teaching.

D.  A CTE specialty license area is only valid for
employment in the areas listed in R277-518-5A as long as the
holder is teaching one CTE course and is employed for less than
0.37 FTE.

E.  An individual holding a CTE Specialist license area
may be upgraded to a regular CTE license area or Secondary (6-
12) license area upon payment of the additional license area
recommendation fee, the completion of the requirements of
R277-518-4F, and the recommendation of the employing LEA.

F.  An individual with a CTE specialist Level 1 license area
shall continue as a Level 1 license holder indefinitely despite the
Level 1 limitations in R277-502-4A(6), but shall satisfy the
requirements of Section 53A-3-410 and a subsequent review
prior to classroom employment, consistent with LEA
employment policies.

KEY:  educator licensing, professional education, career and
technical education
March 10, 2014 Art X Sec 3
Notice of Continuation March 12, 2013 53A-6-104

53A-1-401(3)
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R277.  Education, Administration.
R277-524. Paraprofessional/Paraeducator Programs,
Assignments, and Qualifications.
R277-524-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Core academic subjects or areas" means English,

reading or language arts, mathematics, science, foreign
languages, civics and government, economics, arts, history, and
geography under the Elementary and Secondary Education Act
(ESEA), also known as the No Child Left Behind Act (NCLB).

C.  "Direct supervision of a licensed teacher" means:
(1)  the teacher prepares the lesson and plans the

instruction support activities the paraprofessional carries out,
and the teacher evaluates the achievement of the students with
whom the paraprofessional works; and

(2)  the paraprofessional works in close and frequent
proximity with the teacher.

D.  "Eligible school," for purposes of this rule and the
Paraeducator Funding Program, means a Title I school that has
not achieved adequate yearly progress, as defined by ESEA, in
the same subject area for two consecutive years or is one of the
state's lowest-performing Title I priority schools as defined by
ESEA.

E.  "No Child Left Behind (NCLB)" means the federal law
under the Elementary and Secondary Education Act, Title IX,
Part A, 20 U.S.C. 7801.

F.  "Paraeducator funding" means supplemental state
funding provided under Section 53A-17a-168 to Title I schools
identified as in need of improvement under the Elementary and
Secondary Education Act (ESEA), Title IX, Part A, 20 U.S.C.
7801 to hire additional paraeducators to assist students in
achieving academic success.

G.  "Paraprofessional" or "paraeducator" means an
individual who works under the supervision of a teacher or other
licensed/certificated professional who has identified
responsibilities in the public school classroom.

R277-524-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which gives the
Board authority to adopt rules in accordance with its
responsibilities, Section 53A-1-402(1)(a)(i)which requires the
Board to establish rules and minimum standards for the public
schools regarding the qualification and certification of educators
and ancillary personnel who provide direct student services, and
NCLB, P.L. 107-110, Title 1, Sec, 1119 which requires that
each local education agency receiving assistance under this part
shall ensure that all paraprofessionals shall be appropriately
qualified.

B.  The purpose of this rule is to designate appropriate
assignments of paraprofessionals and qualifications for
paraprofessionals hired before and after January 6, 2002
consistent with NCLB requirements.

C.  This rule establishes the formula for distribution of
Paraeducator funding under Section 53A-17a-168 to eligible
schools.  The rule provides minimum standards for use of funds
and reporting requirements.

R277-524-3.  Appropriate Assignments or Duties for
Paraprofessionals.

Paraprofessionals may:
A.  provide individual or small group assistance or tutoring

to students under the direct supervision of a licensed teacher
during times when students would not otherwise be receiving
instruction from a teacher.

B.  assist with classroom organization and management,
such as organizing instructional or other materials;

C.  provide assistance in computer laboratories;

D.  conduct parental involvement activities;
E.  provide support in library or media centers;
F.  act as translators;
G.  provide supervision for students in non-instructional

settings.

R277-524-4.  Requirements for Paraprofessionals.
A.  Paraprofessionals hired before January 6, 2002 who

function under R277-504-3A, and working in programs
supported by Title I funds shall satisfy one of the following
prior to January 6, 2006:

(1)  The individual has completed at least two years
(minimum of 48 semester hours) at an accredited higher
education institution; or

(2)  The individual has obtained an associates (or higher)
degree from an accredited higher education institution; or

(3)  The individual has satisfied a rigorous state
assessment, approved by the Board, that demonstrates:

(a)  knowledge of, and the ability to assist in instructing,
reading, writing, and mathematics; or

(b)  knowledge of, and the ability to assist in instructing,
reading readiness, writing readiness, and mathematics readiness,
as appropriate; or

(4)  The individual has satisfied a rigorous local
assessment, approved by the local board, that demonstrates:

(a)  knowledge of, and the ability to assist in instructing,
reading, writing, and mathematics; or

(b)  knowledge of, and the ability to assist in instructing,
reading readiness, writing readiness, and mathematics readiness,
as appropriate.

B.  Paraprofessionals hired after January 6, 2002 in
programs supported by Title I funds shall satisfy R277-524-
4B(1)(2)(3) or (4).

(1)  Individual shall have earned a secondary school
diploma or a recognized equivalent; and

(2)  The individual has completed at least two years
(minimum of 48 semester hours) at an accredited higher
education institution; or

(3)  The individual has obtained an associates (or higher)
degree from an accredited higher education institution; or

(4)  The individual has satisfied a rigorous state or local
assessment about the individual's knowledge of an ability to
assist students in core courses under NCLB.

C.  The individual shall satisfactorily complete a criminal
background check if he will have significant unsupervised
access to students consistent with Section 53A-3-410.

R277-524-5.  Variances.
The provisions of this rule do not apply to:
A.  paraprofessionals who are proficient in English and a

language other than English who provide translator services; or
B.  paraprofessionals who have only parental involvement

or similar responsibilities.

R277-524-6.  Use of Funds.
Local education agencies may use Title I funds in addition

to other funds available and identified by the local education
agency to support ongoing training and professional
development for paraprofessionals.

R277-524-7.  Board Responsibilities.
A.  The Board shall annually distribute funds provided

under Section 53A-17a-168 to eligible Title I schools.  The
funds shall be divided equally among eligible schools.

B.  The Board shall submit an annual report to the Public
Education Appropriations Subcommittee on the implementation
of this program.

R277-524-8.  Responsibilities of Eligible Schools Receiving
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Paraeducator Funding.
A.  Paraeducators hired with these funds shall meet the

qualifications under R277-524-4.
B.  Paraeducators hired with these funds shall provide

additional aid in the classroom to assist students in achieving
academic success as defined in R277-524-3A.

C.  Schools that accept the Paraeducator Funding shall
demonstrate, as required by USOE reporting, that funds are used
to supplement other state and federal funds to provide
paraeducator services.

D.  Schools accepting these funds shall provide an annual
report as directed by the USOE that includes the following:

(1)  the number of paraeducators hired with program
money;

(2)  school funding, in addition to funds provided under
this rule, the school used to supplement program money to hire
paraeducators; and

(3)  accountability measures, including student test scores
and other student assessment elements for students served by the
program.

KEY:  paraprofessional qualifications, NCLB
July 9, 2012 Art X Sec 3
Notice of Continuation March 14, 2014 53A-1-401(3)

53A-1-402(1)(a)(i)
P.L. 107-110, Title 1, Sec. 1119
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R277.  Education, Administration.
R277-528.  Use of Public Education Job Enhancement
Program (PEJEP) Funds.
R277-528-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Council for Accreditation of Educator Preparation

(CAEP)" is a nationally recognized organization which provides
accreditation of professional teacher education programs in
institutions offering baccalaureate and graduate degrees for the
preparation of K-12 teachers.

C.  "National Council for Accreditation of Teacher
Education (NCATE)" is a nationally recognized organization
which accredits the education units providing baccalaureate and
graduate degree programs for the preparation of teachers and
other professional personnel for elementary and secondary
schools.

D. "PEJEP awards" means awards granted to eligible
PEJEP participants that satisfy the purposes of the original
PEJEP funding and USOE documentation requirements.

E.  "Public Education Job Enhancement Program (PEJEP)"
means a program authorized under Section 53A-la-601(2).

F.  "Teacher Education Accreditation Council (TEAC)" is
a nationally recognized organization which provides
accreditation of professional teacher education programs in
institutions offering baccalaureate and graduate degrees for the
preparation of K-12 teachers.

G.  "USOE" means the Utah State Office of Education.

R277-528-2.  Authority and Purpose.
A.  The rule is authorized by Article X, Section 3 of the

Utah Constitution, which places general control and supervision
of the public schools under the Board; Section 53A-la-
601(3)(c)(2) which requires the Board to make a rule that
provides for repayment of a portion of the initial payment by the
teacher if the teacher fails to complete the Program with
exceptions; Section 53A-1a-601(5)(b) which directs the Board
to develop criteria for PEJEP awards; and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to provide standards and
procedures for ongoing participation in PEJEP.

R277-528-3.  PEJEP Participants.
A.  PEJEP participants shall commit to required courses for

advanced degrees and endorsements consistent with Section
53A-1a-601(2).

B.  Qualified Utah institutions of higher education shall be
reimbursed for the tuition for eligible PEJEP participants.

C.  PEJEP participants shall receive textbook
reimbursements directly.

D.  PEJEP participants shall provide documentation
annually, by October 1, to the USOE, demonstrating full-time
employment as educators during the previous school year.

E.  If a PEJEP participant changes employers, leaves public
education, or moves from the state, he shall notify the USOE
immediately.  The USOE may require repayment or partial
repayment, consistent with Section 53A-1a-601(3)(c)(ii).

F.  PEJEP participants shall notify the USOE of the
participants' satisfaction of their teaching commitment at the
conclusion of their Program.

R277-528-4.  University Program Eligibility.
A.  A Utah higher education institution (university)

program that provides licensure and endorsements in areas
outlined in Section 53A-1a-601(2) shall be eligible to receive
tuition reimbursement for eligible PEJEP participants.

B.  University endorsement or education programs that
desire to enroll PEJEP participants shall meet the following
minimum requirements:

(1)  provide documentation to the USOE of university
program accreditation by NCATE/TEAC/CAEP;

(2)  provide to the USOE an overview of the university
endorsement program including:

(a)  program requirements and eligibility standards for
participants;

(b)  a screening process for prospective participants;
(c)  course syllabi; and
(d)  a yearly evaluation of the program.
C.  The USOE may determine the eligibility of university

programs on an annual basis.
D.  The USOE shall reimburse tuition directly to university

programs for PEJEP participants.

R277-528-5.  Evaluation.
A.  The USOE shall maintain records of PEJEP award

participants.
B.  The USOE shall prepare an annual report for the Board

that demonstrates use of PEJEP funding consistent with the
intent of original PEJEP legislation.

KEY:  educators, awards
March 10, 2014 53A-1a-601

53A-1-401(3)
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R277.  Education, Administration.
R277-724.  Criteria for Sponsors Recruiting Day Care
Facilities in the Child and Adult Care Food Program.
R277-724-1.  Definitions.

A.  "Child and Adult Care Food Program (CACFP)" means
the section of the USOE that administers the initiation,
maintenance, and expansion of non-profit food service programs
for children in non-residential centers and homes which provide
child care.  The definition also includes the administration of
food service programs for non-residential adult day care.

B.  "Board" means the Utah State Board of Education.
C.  "Child care center" means any public or private

nonprofit organization, or any proprietary title XX center,
licensed or approved to provide nonresidential child care
services to enrolled children, primarily of preschool age.  Child
care centers may participate in the CACFP as independent
centers or under the auspices of a sponsoring organization.

D.  "Day care home" means an organized nonresidential
child care program for children enrolled in a private home,
licensed or approved as a family or group day care home and
under the auspices of a sponsoring organization.

E.  "Facilities" means a sponsored center or a family day
care home.

F.  "Institution" means an organization with whom the
USOE has an agreement to accept final administrative and
financial responsibility for CACFP operation.

G.  "Recruited facilities" means potential daycare centers
or homes that a prospective sponsor seeks to enroll in CACFP
participation.

H.  "Service area" means the geographic area from which
a sponsoring organization draws its client facilities.

I.  "Sponsoring organization" means a public or nonprofit
private organization which is entirely responsible for the
administration of the food program in:

(1)  one or more day care homes;
(2)  a child care center, outside-school-hours care center,

or adult day care center which is a legally distinct entity from
the sponsoring organization;

(3)  two or more child care centers, outside-school-hours
care centers, or adult day care centers are part of the
organization; or

(4)  any combination of child care centers, adult day care
centers, day care homes, and outside-school-hours care centers.

J.  "State agency" means the state educational agency or
any other State agency that has been designated by the Governor
or other appropriate executive or by the legislative authority of
the state, and has been approved by the Department to
administer the Program within the state.

K.  "USOE" means the Utah State Office of Education.

R277-724-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, by Section 53A-1-402(3) which
authorizes the Board to administer and distribute funds made
available through programs of the federal government and by
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B.  The purpose of this rule is to establish eligibility criteria
for new sponsors to recruit participants for child care centers
and day care homes in unserved areas.

R277-724-3.  Criteria for Recruiting Facilities.
The following criteria shall be met before a sponsor is

approved:
A.  The recruited facilities are not currently participating or

were recently terminated for convenience by another sponsoring
organization due to being outside the sponsoring organization's
service area; and

B.  The recruited facilities have not been terminated for
cause, have no unresolved serious deficiency pending with
another sponsoring organization and do not owe a refund to
another sponsoring organization; and

C.  The state agency certifies other sponsoring
organizations are unable to accommodate the targeted facilities
or the area(s) where it/they are located because:

(1)  other sponsoring organizations generate insufficient
resources to properly train and monitor facilities; or

(2)  supervising additional facilities would threaten
currently participating sponsoring organization's viability,
capability or accountability.

R277-724-4.  New and Renewing Institution Performance
Standards.

A.  The new or renewing institution shall ensure:
(1)  it is financially viable and program funds are spent and

accounted for consistent with the requirements of federal law
and regulations;

(2)  that management practices are in effect to ensure that
the institution and participating facilities operate in accordance
with federal law and regulations; and

(3)  it has internal controls and other management systems
in effect to ensure fiscal accountability and to ensure that the
CACFP operates in accordance with federal law and regulations.

B.  The USOE Child Nutrition Program Section shall
regulate and ensure that these performance criteria are met
consistent with federal law and regulations.

KEY:  facilities, food programs
January 15, 2004 Art X Sec 3
Notice of Continuation March 14, 2014 53A-1-402(3)

53A-1-401(3)



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 68

R277.  Education, Administration.
R277-735. Corrections Education Programs.
R277-735-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Inmate" means an offender who is incarcerated in state

or county correctional facilities.  Inmates may be housed in
various locations throughout the state of Utah.

C.  "Custody" means the status of being legally in the
control of another adult person or a public agency.

D.  "English for Speakers of Other Languages (ESOL)" is
an instructional program provided for non-native language
speakers.

E.  "Teaching of English to Speakers of Other Languages
(TESOL)" means a credential for teachers of ESOL.

F.  "USOE" means the Utah State Office of Education.
G.  "UTopia" means Utah Online Performance Indicators

for Adult Education statewide database.

R277-735-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and authority over public
education in the Board, by Section 53A-1-403.5 which makes
the Board directly responsible for the education of inmates in
custody and Section 53A-1-401(3) which allows the Board and
Board of Regents to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to specify operation
standards and procedures for inmates in corrections education
programs that are the responsibility of the public school system.

C.  Corrections education programs shall be consistent with
R277-733, Adult Education Programs.

R277-735-3.  Procedures for Providing Services.
A(1)  The Board may contract with local school boards,

state post-secondary educational institutions, other state
agencies, or private providers of the local boards' choosing to
provide educational services for inmates.

(2)  The respective responsibilities of the Board, local
school boards, and other service providers for education shall be
established by letters of agreement or contracts.

(3)  A district may sub-contract with local educational
service providers for the provision of educational services to
students.

(4)  Educational services shall be provided in the
appropriate environment for the student's behavior and
educational performance.

(5)  Educational programs to which inmates are assigned
shall meet the standards adopted by the Board for that type of
program.

(6)  Educational programs shall be monitored by the USOE
in periodic review visits.

(7)  Educational services shall be sufficiently coordinated
with non-custody programs to enable inmates in custody to
continue their public school education with minimal disruption
following discharge from custody.

(8)  Custodial status alone does not qualify an individual
for services under the Individuals with Disabilities Act (IDEA),
20 U.S.C. Sec. 1400 et seq., amended in 2004.

B.  When a student inmate is transferred to a new program,
the sending program shall update and finalize all school records
in UTopia releasing the student's records as soon as possible
after receiving notice of the transfer.

C.  When a student inmate is released from custody,
educational records shall only be available consistent with the
Family Education Rights and Privacy Act (FERPA), 20 U.S.C.
Section 1232g; 34 CFR Part 99.

D.  Funding
(1)  Inmates receiving educational services by or though a

school district become students of that school district for

funding purposes.
(2)  State funds appropriated to the USOE for corrections

education shall be allocated to districts on the basis of annual
applications.

(3)  The funds distributed to a district shall be based upon
criteria which include:

(a)  the number of inmates in custody served in the district;
(b)  the type of services provided to the inmates;
(c)  the setting for providing services; and
(d)  the length of the program.
E.  Funds approved for corrections education projects can

be expended only for the purposes described in the respective
funding application.

F.  Unexpended funds may only be carried over from one
fiscal year to the next with specific approval of the Board or its
designee.

G.  The Board, or its designee, shall adopt uniform pupil
and fiscal accounting procedures, forms, and deadlines for
correctional education programs.

H.  Program Staff
(1)  Education staff assigned to provide education services

shall be qualified and appropriate for their assignments.
(2)  The teaching certificate and endorsement held by a

staff member or a person assigned to teach in a prison or jail
shall be important in evaluating the appropriateness of the
teacher's assignment, but not controlling.  For example,
elementary teachers may teach secondary age students who are
academically performing at an elementary level in certain
subjects.  Persons teaching an adult education high school
completion course shall hold a valid Utah elementary or
secondary education license and may issue adult education high
school completion credits in multiple subjects.  Non-licensed
individuals providing instruction in ESOL, Adult Basic
Education (ABE) or Adult High School Completion (AHSC)
classes shall instruct under the supervision of a licensed
program employee.

(3)  Persons with a post-secondary degree in adult
education but are not in possession of a Utah teaching certificate
may be considered for employment solely in an adult education
program teaching adult students following the completion of a
student teaching field experience in an accredited adult
education program.

(4) Persons with TESOL or ESOL credentials may be
considered for employment solely in a adult education program
teaching adult students following the completion of a student
teaching experience in an accredited adult education program.

R277-735-4.  Program, Curriculum, Outcomes and Student
Mastery.

A.  Adult education shall provide a program that allows
students to transition between sites in a seamless manner.

B.  Adult education students receiving education services
in a state prison or jail education program may graduate with a
school district adult education secondary diploma upon
completion of the state required 24.0 units of credit required
under R277-700 and satisfied through completed credits or
demonstrated course competency consistent with students'
SEOP career focus.

C.  Graduation requirements may be changed or modified,
or both, for adult students with documented disabilities through
Individual Education Plans (IEPs) consistent with IDEA.

D.  Modified graduation requirements for individual
students shall:

(1)  be consistent with the student's IEP or SEOP, or both;
(2)  be maintained in the student's files;
(3)  maintain the integrity and rigor expected for AHSC

graduation.

R277-735-5.  Confidentiality.



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 69

A.  Transcripts and diplomas prepared for inmates in
custody shall be issued in the name of the contracted educational
agency which also provides service to non-custodial offenders
and shall not bear reference to custodial status.

B.  School records which refer to custodial status, inmate
court records, and related matters shall be kept separate from
permanent school records and shall be destroyed or may be
sealed upon order of a court of competent jurisdiction.

C.  Access to Student Records
(1)  Staff who design and oversee individual student plans

shall have access to all appropriate records relevant to the
student's education.

(2)  Information obtained from records remains the
property of the supplying agency and shall not be transferred or
shared with other persons or agencies without the permission of
the supplying agency, consistent with Section 63G-2-206.

(3)  Access to and provision of student records or
transcripts shall be consistent with state and federal law.

KEY:  public education, custody*, inmates*
October 8, 2008 Art X Sec 3
Notice of Continuation March 14, 2014 53A-1-403.5

53A-1-401(3)
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R280.  Education, Rehabilitation.
R280-202.  USOR Procedures for Individuals with the Most
Severe Disabilities.
R280-202-1.  Definitions.

A.  "Individual with a disability" (hereinafter individual)
means a person who has a disability which limits one or more of
his major life activities and who meets the essential eligibility
requirement for the receipt of services or the participation in
programs or activities provided by the USOR or the State Board
of Education.

B.  "Executive Director" means the Executive Director of
the Utah State Office of Rehabilitation.

C.  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

D.  "USOR" means the Utah State Office of Rehabilitation.
E.  "Board" means the Utah State Board of Education.
F.  "Supplemental Security Income (SSI)" means payments

to adults and children who are determined to be severely
disabled or blind and whose assets and income are below the
limits set by the Social Security Administration.

G.  "Social Security Disability Insurance (SSDI)" means
payments to disabled workers under 65 and their families, or
people who become disabled before age 22, or disabled widows
or widowers 50 or over who are found to be eligible under
Social Security Administration criteria.

R280-202-2.  Authority and Purpose.
A.  This rule is authorized pursuant to PL 102-569, Title

VI-C, October, 1992, which directs state agencies to define for
themselves individuals with the most severe disabilities and
Section 53A-24-103 which directs that the USOR shall be under
the policy direction of the Board.

B.  The purpose of this rule is to define "persons with the
most severe disabilities" for purposes of providing services and
determining order of selection for services according to federal
and state law.

R280-202-3.  Eligibility Criteria.
In order to be classified as an individual with the most

severe disabilities an individual shall meet one of the criteria
under Subsection A below or the criteria under Subsection B
below:

A.  The USOR shall make the determination using the
following documentation:

(1)  Eligible for services from Division of Services for
People with Disabilities, (DSPD); or

(2)  Determined severely and persistently mentally ill
(SPMI) by the State Division of Mental Health or any one of the
private, non-profit mental health programs certified by the State
Division of Mental Health; or

(3)  Found to be permanently and totally disabled by the
State Labor Commission; and

(4) Individuals who are allowed SSI/SSDI blind or disabled
may or may not be considered most severe.  To be considered
most severe there must be two or more functional limitations;
and

(5) The individual will require multiple VR services over
an extended period of time.

B.  If an appropriate determination has not been made by
another agency, the individual must exhibit functional deficits
in two or more of the following areas to be considered an
individual with the most severe disabilities.  Examples under the
seven categories include:

(1)  Mobility
(a)  Requires assistive devices (cane, crutches, prosthesis,

walker, wheelchair) to be mobile.
(b)  Is unable to climb one flight of stairs without pause.
(c)  Is unable to walk 100 meters without pause.

(d)  Cannot leave a building independently in less than
three minutes.

(e)  Other mobility deficits as defined or approved by the
USOR.

(2)  Communication
(a)  Expressive and receptive primary mode of

communication is unintelligible to non-family members.
(b)  Does not demonstrate understanding of simple requests

or is unable to understand one-to-two step instructions.
(c)  Other communication deficits as defined or approved

by the USOR.
(3)  Self-care:  Is unable to perform normal activities of

daily living without assistance.
(4)  Self direction:  Is unable to provide informed consent

for life issues without the assistance of a court-appointed legal
representative or guardian; or has been declared legally
incompetent.

(5)  Learning ability and inter-personal deficits
(a)  Valid psychological assessment of conceptual

intelligence reflects performance approximately two standard
deviations or more below the mean observed in a population of
persons of a comparable background; commonly defined as an
IQ of 70 or below on a standardized measure of intelligence.

(b)  Disfigurement or deformity so pronounced as to cause
social rejection.

(c)  Demonstrated behavior such that the individual is a
danger to self and others without supervision.

(d)  Other learning or interpersonal deficits as defined or
approved by the USOR.

(6)  Capacity for Independence
(a)  Unable to perform tasks such as locate and use

telephone.
(b)  Unable to access public transportation without

assistance.
(c)  Unable to understand money or change making.
(d)  Unable to tell time.
(e)  Other deficits in independence as defined or approved

by the USOR.
(7)  Work skills and work tolerance
(a)  Unable to perform sustained work for more than four

hours per day.
(b)  Unable to perform work outside sheltered

environment.
(c)  Unable to perform work in an integrated setting

without support;
(d)  Other work related deficits as defined or approved by

the USOR; and
(e)  The individual will require multiple vocational

rehabilitation services over an extended period of time.
C.  When the determination of individuals with the most

severe disabilities is made under Subsection B above, the
counselor must document the functional deficits.

KEY:  disabled persons, rehabilitation
January 5, 1999 Pub. L. 102-569
Notice of Continuation March 14, 2014 53A-24-103
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R307.  Environmental Quality, Air Quality.
R307-210.  Stationary Sources.
R307-210-1.  Standards of Performance for New Stationary
Sources (NSPS).

The provisions of 40 Code of Federal Regulations (CFR)
Part 60, effective on July 1, 2011, except for Subparts Cb, Cc,
Cd, Ce, BBBB, DDDD, and HHHH, are incorporated by
reference into these rules with the exception that references in
40 CFR to "Administrator" shall mean "director" unless by
federal law the authority referenced is specific to the
Administrator and cannot be delegated.

R307-210-2.  Oil and Gas Sector:  New Source Performance
Standards.

The "Oil and Gas Sector:  New Source Performance
Standards" in 40 CFR 60.17, 40 CFR Part 60 Subpart KKK, 40
CFR Part 60 Subpart LLL, and 40 CFR Part 60 Subpart OOOO
promulgated by the Environmental Protection Agency on
August 16, 2012 in 77 FR 49490 and revised on September 23,
2013 in 78 FR 58435 are hereby incorporated by reference.

KEY:  air pollution, stationary sources, new source review
March 6, 2014 19-2-104(3)(q)
Notice of Continuation April 6, 2011 19-2-108
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R307.  Environmental Quality, Air Quality.
R307-214.  National Emission Standards for Hazardous Air
Pollutants.
R307-214-1.  Pollutants Subject to Part 61.

The provisions of Title 40 of the Code of Federal
Regulations (40 CFR) Part 61, National Emission Standards for
Hazardous Air Pollutants, effective as of July 1, 2012, are
incorporated into these rules by reference.  For pollutant
emission standards delegated to the State, references in 40 CFR
Part 61 to "the Administrator" shall refer to the director.

R307-214-2.  Sources Subject to Part 63.
The provisions listed below of 40 CFR Part 63, National

Emission Standards for Hazardous Air Pollutants for Source
Categories, effective as of July 1, 2012, are incorporated into
these rules by reference.  References in 40 CFR Part 63 to "the
Administrator" shall refer to the director, unless by federal law
the authority is specific to the Administrator and cannot be
delegated.

(1)  40 CFR Part 63, Subpart A, General Provisions.
(2)  40 CFR Part 63, Subpart B, Requirements for Control

Technology Determinations for Major Sources in Accordance
with 42 U.S.C. 7412(g) and (j).

(3)  40 CFR Part 63, Subpart F, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry.

(4)  40 CFR Part 63, Subpart G, National Emission
Standards for Organic Hazardous Air Pollutants from the
Synthetic Organic Chemical Manufacturing Industry for Process
Vents, Storage Vessels, Transfer Operations, and Wastewater.

(5)  40 CFR Part 63, Subpart H, National Emission
Standards for Organic Hazardous Air Pollutants for Equipment
Leaks.

(6)  40 CFR Part 63, Subpart I, National Emission
Standards for Organic Hazardous Air Pollutants for Certain
Processes Subject to the Negotiated Regulation for Equipment
Leaks.

(7)  40 CFR Part 63, Subpart J, National Emission
Standards for Polyvinyl Chloride and Copolymers Production.

(8)  40 CFR Part 63, Subpart L, National Emission
Standards for Coke Oven Batteries.

(9)  40 CFR Part 63, Subpart M, National
Perchloroethylene Air Emission Standards for Dry Cleaning
Facilities.

(10)  40 CFR Part 63, Subpart N, National Emission
Standards for Chromium Emissions From Hard and Decorative
Chromium Electroplating and Chromium Anodizing Tanks.

(11)  40 CFR Part 63, Subpart O, National Emission
Standards for Hazardous Air Pollutants for Ethylene Oxide
Commercial Sterilization and Fumigation Operations.

(12)  40 CFR Part 63, Subpart Q, National Emission
Standards for Hazardous Air Pollutants for Industrial Process
Cooling Towers.

(13)  40 CFR Part 63, Subpart R, National Emission
Standards for Gasoline Distribution Facilities (Bulk Gasoline
Terminals and Pipeline Breakout Stations).

(14)  40 CFR Part 63, Subpart T, National Emission
Standards for Halogenated Solvent Cleaning.

(15)  40 CFR Part 63, Subpart U, National Emission
Standards for Hazardous Air Pollutant Emissions: Group I
Polymers and Resins.

(16)  40 CFR Part 63, Subpart AA, National Emission
Standards for Hazardous Air Pollutants for Phosphoric Acid
Manufacturing.

(17)  40 CFR Part 63, Subpart BB, National Emission
Standards for Hazardous Air Pollutants for Phosphate Fertilizer
Production.

(18)  40 CFR Part 63, Subpart CC, National Emission
Standards for Hazardous Air Pollutants from Petroleum

Refineries.
(19)  40 CFR Part 63, Subpart DD, National Emission

Standards for Hazardous Air Pollutants from Off-Site Waste and
Recovery Operations.

(20)  40 CFR Part 63, Subpart EE, National Emission
Standards for Magnetic Tape Manufacturing Operations.

(21)  40 CFR Part 63, Subpart GG, National Emission
Standards for Aerospace Manufacturing and Rework Facilities.

(22)  40 CFR Part 63, Subpart HH, National Emission
Standards for Hazardous Air Pollutants for Oil and Natural Gas
Production.

(23)  40 CFR Part 63, Subpart JJ, National Emission
Standards for Wood Furniture Manufacturing Operations.

(24)  40 CFR Part 63, Subpart KK, National Emission
Standards for the Printing and Publishing Industry.

(25)  40 CFR Part 63, Subpart MM, National Emission
Standards for Hazardous Air Pollutants for Chemical Recovery
Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone
Semichemical Pulp Mills.

(26)  40 CFR Part 63, Subpart OO, National Emission
Standards for Tanks - Level 1.

(27)  40 CFR Part 63, Subpart PP, National Emission
Standards for Containers.

(28)  40 CFR Part 63, Subpart QQ, National Emission
Standards for Surface Impoundments.

(29)  40 CFR Part 63, Subpart RR, National Emission
Standards for Individual Drain Systems.

(30)  40 CFR Part 63, Subpart SS, National Emission
Standards for Closed Vent Systems, Control Devices, Recovery
Devices and Routing to a Fuel Gas System or a Process
(Generic MACT).

(31)  40 CFR Part 63, Subpart TT, National Emission
Standards for Equipment Leaks- Control Level 1 (Generic
MACT).

(32)  40 CFR Part 63, Subpart UU, National Emission
Standards for Equipment Leaks-Control Level 2 Standards
(Generic MACT).

(33)  40 CFR Part 63, Subpart VV, National Emission
Standards for Oil-Water Separators and Organic-Water
Separators.

(34)  40 CFR Part 63, Subpart WW, National Emission
Standards for Storage Vessels (Tanks)-Control Level 2 (Generic
MACT).

(35)  40 CFR Part 63, Subpart XX, National Emission
Standards for Ethylene Manufacturing Process Units: Heat
Exchange Systems and Waste Operations.

(36)  40 CFR Part 63, Subpart YY, National Emission
Standards for Hazardous Air Pollutants for Source Categories:
Generic MACT.

(37)  40 CFR Part 63, Subpart CCC, National Emission
Standards for Hazardous Air Pollutants for Steel Pickling-HCl
Process Facilities and Hydrochloric Acid Regeneration Plants.

(38)  40 CFR Part 63, Subpart DDD, National Emission
Standards for Hazardous Air Pollutants for Mineral Wool
Production.

(39)  40 CFR Part 63, Subpart EEE, National Emission
Standards for Hazardous Air Pollutants from Hazardous Waste
Combustors.

(40) 40 CFR Part 63, Subpart GGG, National Emission
Standards for Hazardous Air Pollutants for Pharmaceuticals
Production.

(41)  40 CFR Part 63, Subpart HHH, National Emission
Standards for Hazardous Air Pollutants for Natural Gas
Transmission and Storage.

(42)  40 CFR Part 63, Subpart III, National Emission
Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Production.

(43)  40 CFR Part 63, Subpart JJJ, National Emission
Standards for Hazardous Air Pollutants for Group IV Polymers
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and Resins.
(44)  40 CFR Part 63, Subpart LLL, National Emission

Standards for Hazardous Air Pollutants for Portland Cement
Manufacturing Industry.

(45)  40 CFR Part 63, Subpart MMM, National Emission
Standards for Hazardous Air Pollutants for Pesticide Active
Ingredient Production.

(46)  40 CFR Part 63, Subpart NNN, National Emission
Standards for Hazardous Air Pollutants for Wool Fiberglass
Manufacturing.

(47)  40 CFR Part 63, Subpart OOO, National Emission
Standards for Hazardous Air Pollutants for Amino/Phenolic
Resins Production (Resin III).

(48)  40 CFR Part 63, Subpart PPP, National Emission
Standards for Hazardous Air Pollutants for Polyether Polyols
Production.

(49)  40 CFR Part 63, Subpart QQQ, National Emission
Standards for Hazardous Air Pollutants for Primary Copper
Smelters.

(50)  40 CFR Part 63, Subpart RRR, National Emission
Standards for Hazardous Air Pollutants for Secondary
Aluminum Production.

(51)  40 CFR Part 63, Subpart TTT, National Emission
Standards for Hazardous Air Pollutants for Primary Lead
Smelting.

(52)  40 CFR Part 63, Subpart UUU, National Emission
Standards for Hazardous Air Pollutants for Petroleum
Refineries: Catalytic Cracking Units, Catalytic Reforming Units,
and Sulfur Recovery Units.

(53)  40 CFR Part 63, Subpart VVV, National Emission
Standards for Hazardous Air Pollutants: Publicly Owned
Treatment Works.

(54)  40 CFR Part 63, Subpart AAAA, National Emission
Standards for Hazardous Air Pollutants for Municipal Solid
Waste Landfills.

(55)  40 CFR Part 63, Subpart CCCC, National Emission
Standards for Manufacturing of Nutritional Yeast.

(56)  40 CFR Part 63, Subpart DDDD, National Emission
Standards for Hazardous Air Pollutants for Plywood and
Composite Wood Products.

(57)  40 CFR Part 63, Subpart EEEE, National Emission
Standards for Hazardous Air Pollutants for Organic Liquids
Distribution (non-gasoline).

(58)  40 CFR Part 63, Subpart FFFF, National Emission
Standards for Hazardous Air Pollutants for Miscellaneous
Organic Chemical Manufacturing.

(59)  40 CFR Part 63, Subpart GGGG, National Emission
Standards for Vegetable Oil Production; Solvent Extraction.

(60)  40 CFR Part 63, Subpart HHHH, National Emission
Standards for Wet-Formed Fiberglass Mat Production.

(61)  40 CFR Part 63, Subpart IIII, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Automobiles and Light-Duty Trucks.

(62)  40 CFR Part 63, Subpart JJJJ, National Emission
Standards for Hazardous Air Pollutants for Paper and Other
Web Surface Coating Operations.

(63)  40 CFR Part 63, Subpart KKKK, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Metal Cans.

(64)  40 CFR Part 63, Subpart MMMM, National Emission
Standards for Hazardous Air Pollutants for Surface Coating of
Miscellaneous Metal Parts and Products.

(65)  40 CFR Part 63, Subpart NNNN, National Emission
Standards for Large Appliances Surface Coating Operations.

(66)  40 CFR Part 63, Subpart OOOO, National Emission
Standards for Hazardous Air Pollutants for Fabric Printing,
Coating and Dyeing Surface Coating Operations.

(67)  40 CFR Part 63, Subpart PPPP, National Emissions
Standards for Hazardous Air Pollutants for Surface Coating of

Plastic Parts and Products.
(68)  40 CFR Part 63, Subpart QQQQ, National Emission

Standards for Hazardous Air Pollutants for Surface Coating of
Wood Building Products.

(69)  40 CFR Part 63, Subpart RRRR, National Emission
Standards for Hazardous Air Pollutants for Metal Furniture
Surface Coating Operations.

(70)  40 CFR Part 63, Subpart SSSS, National Emission
Standards for Metal Coil Surface Coating Operations.

(71)  40 CFR Part 63, Subpart TTTT, National Emission
Standards for Leather Tanning and Finishing Operations.

(72)  40 CFR Part 63, Subpart UUUU, National Emission
Standards for Cellulose Product Manufacturing.

(73)  40 CFR Part 63, Subpart VVVV, National Emission
Standards for Boat Manufacturing.

(74)  40 CFR Part 63, Subpart WWWW, National
Emissions Standards for Hazardous Air Pollutants for
Reinforced Plastic Composites Production.

(75)  40 CFR Part 63, Subpart XXXX, National Emission
Standards for Tire Manufacturing.

(76)  40 CFR Part 63, Subpart YYYY, National Emission
Standards for Hazardous Air Pollutants for Stationary
Combustion Turbines.

(77)  40 CFR Part 63, Subpart ZZZZ, National Emission
Standards for Hazardous Air Pollutants for Stationary
Reciprocating Internal Combustion Engines.

(78)  40 CFR Part 63, Subpart AAAAA, National Emission
Standards for Hazardous Air Pollutants for Lime Manufacturing
Plants.

(79)  40 CFR Part 63, Subpart BBBBB, National Emission
Standards for Hazardous Air Pollutants for Semiconductor
Manufacturing.

(80)  40 CFR Part 63, Subpart CCCCC, National Emission
Standards for Hazardous Air Pollutants for Coke Ovens:
Pushing, Quenching, and Battery Stacks.

(81)  40 CFR Part 63, Subpart DDDDD, National Emission
Standards for Hazardous Air Pollutants for Industrial,
Commercial, and Institutional Boilers and Process Heaters.

(82)  40 CFR Part 63, Subpart EEEEE, National Emission
Standards for Hazardous Air Pollutants for Iron and Steel
Foundries.

(83)  40 CFR Part 63, Subpart FFFFF, National Emission
Standards for Hazardous Air Pollutants for Integrated Iron and
Steel Manufacturing.

(84)  40 CFR Part 63, Subpart GGGGG, National Emission
Standards for Hazardous Air Pollutants for Site Remediation.

(85)  40 CFR Part 63, Subpart HHHHH, National Emission
Standards for Hazardous Air Pollutants for Miscellaneous
Coating Manufacturing.

(86)  40 CFR Part 63, Subpart IIIII, National Emission
Standards for Hazardous Air Pollutants for Mercury Emissions
from Mercury Cell Chlor-Alkali Plants.

(87)  40 CFR Part 63, Subpart JJJJJ, National Emission
Standards for Hazardous Air Pollutants for Brick and Structural
Clay Products Manufacturing.

(88)  40 CFR Part 63, Subpart KKKKK, National Emission
Standards for Hazardous Air Pollutants for Clay Ceramics
Manufacturing.

(89)  40 CFR Part 63, Subpart LLLLL, National Emission
Standards for Hazardous Air Pollutants for Asphalt Processing
and Asphalt Roofing Manufacturing.

(90)  40 CFR Part 63, Subpart MMMMM, National
Emission Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Fabrication Operations.

(91)  40 CFR Part 63, Subpart NNNNN, National Emission
Standards for Hazardous Air Pollutants for Hydrochloric Acid
Production.

(92)  40 CFR Part 63, Subpart PPPPP, National Emission
Standards for Hazardous Air Pollutants for Engine Test



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 74

Cells/Stands.
(93)  40 CFR Part 63, Subpart QQQQQ, National Emission

Standards for Hazardous Air Pollutants for Friction Materials
Manufacturing Facilities.

(94)  40 CFR Part 63, Subpart RRRRR, National Emission
Standards for Hazardous Air Pollutants for Taconite Iron Ore
Processing.

(95)  40 CFR Part 63, Subpart SSSSS, National Emission
Standards for Hazardous Air Pollutants for Refractory Products
Manufacturing.

(96)  40 CFR Part 63, Subpart TTTTT, National Emission
Standards for Hazardous Air Pollutants for Primary Magnesium
Refining.

(97)  40 CFR Part 63, Subpart WWWWW, National
Emission Standards for Hospital Ethylene Oxide Sterilizers.

(98)  40 CFR Part 63, Subpart YYYYY, National Emission
Standards for Hazardous Air Pollutants for Area Sources:
Electric Arc Furnace Steelmaking Facilities.

(99)  40 CFR Part 63, Subpart ZZZZZ, National Emission
Standards for Hazardous Air Pollutants for Iron and Steel
Foundries Area Sources.

(100)  40 CFR Part 63 Subpart BBBBBB National
Emission Standards for Hazardous Air Pollutants for Source
Category: Gasoline Distribution Bulk Terminals, Bulk Plants,
and Pipeline Facilities

(101)  40 CFR Part 63 Subpart CCCCCC National
Emission Standards for Hazardous Air Pollutants for Source
Category: Gasoline Dispensing Facilities.

(102)  40 CFR Part 63, Subpart DDDDDD, National
Emission Standards for Hazardous Air Pollutants for Polyvinyl
Chloride and Copolymers Production Area Sources.

(103)  40 CFR Part 63, Subpart EEEEEE, National
Emission Standards for Hazardous Air Pollutants for Primary
Copper Smelting Area Sources.

(104)  40 CFR Part 63, Subpart FFFFFF, National
Emission Standards for Hazardous Air Pollutants for Secondary
Copper Smelting Area Sources.

(105)  40 CFR Part 63, Subpart GGGGGG, National
Emission Standards for Hazardous Air Pollutants for Primary
Nonferrous Metals Area Sources--Zinc, Cadmium, and
Beryllium.

(106)  40 CFR Part 63, Subpart JJJJJJ, National Emission
Standards for Hazardous Air Pollutants for Industrial,
Commercial, and Institutional Boilers Area Sources.

(107)  40 CFR Part 63, Subpart LLLLLL, National
Emission Standards for Hazardous Air Pollutants for Acrylic
and Modacrylic Fibers Production Area Sources.

(108)  40 CFR Part 63, Subpart MMMMMM, National
Emission Standards for Hazardous Air Pollutants for Carbon
Black Production Area Sources.

(109)  40 CFR Part 63, Subpart NNNNNN, National
Emission Standards for Hazardous Air Pollutants for Chemical
Manufacturing Area Sources: Chromium Compounds.

(110)  40 CFR Part 63, Subpart OOOOOO, National
Emission Standards for Hazardous Air Pollutants for Flexible
Polyurethane Foam Production and Fabrication Area Sources.

(111)  40 CFR Part 63, Subpart PPPPPP, National
Emission Standards for Hazardous Air Pollutants for Lead Acid
Battery Manufacturing Area Sources.

(112)  40 CFR Part 63, Subpart QQQQQQ, National
Emission Standards for Hazardous Air Pollutants for Wood
Preserving Area Sources.

(113)  40 CFR Part 63, Subpart RRRRRR, National
Emission Standards for Hazardous Air Pollutants for Clay
Ceramics Manufacturing Area Sources.

(114)  40 CFR Part 63, Subpart SSSSSS, National
Emission Standards for Hazardous Air Pollutants for Glass
Manufacturing Area Sources.

(115)  40 CFR Part 63, Subpart VVVVVV, National

Emission Standards for Hazardous Air Pollutants for Chemical
Manufacturing Area Sources.

(116)  40 CFR Part 63, Subpart TTTTTT, National
Emission Standards for Hazardous Air Pollutants for Secondary
Nonferrous Metals Processing Area Sources.

(117)  40 CFR Part 63, Subpart WWWWWW, National
Emission Standards for Hazardous Air Pollutants: Area Source
Standards for Plating and Polishing Operations.

(118)  40 CFR Part 63, Subpart XXXXXX, National
Emission Standards for Hazardous Air Pollutants Area Source
Standards for Nine Metal Fabrication and Finishing Source
Categories.

(119)  40 CFR Part 63, Subpart YYYYYY, National
Emission Standards for Hazardous Air Pollutants for Area
Sources: Ferroalloys Production Facilities.

(120)  40 CFR Part 63, Subpart ZZZZZZ, National
Emission Standards for Hazardous Air Pollutants: Area Source
Standards for Aluminum, Copper, and Other Nonferrous
Foundries.

(121)  40 CFR Part 63, Subpart AAAAAAA, National
Emission Standards for Hazardous Air Pollutants for Area
Sources: Asphalt Processing and Asphalt Roofing
Manufacturing.

(122)  40 CFR Part 63, Subpart BBBBBBB, National
Emission Standards for Hazardous Air Pollutants for Area
Sources: Chemical Preparations Industry.

(123)  40 CFR Part 63, Subpart CCCCCCC, National
Emission Standards for Hazardous Air Pollutants for Area
Sources: Paints and Allied Products Manufacturing.

(124)  40 CFR Part 63, Subpart DDDDDDD, National
Emission Standards for Hazardous Air Pollutants for Area
Sources: Prepared Feeds Manufacturing.

(125) 40 CFR Part 63, Subpart EEEEEEE, National
Emission Standards for Hazardous Air Pollutants: Gold Mine
Ore Processing and Production Area Source Category.

R307-214-3.  Oil and Gas Sector:  National Emission
Standards for Hazardous Air Pollutants.

Revisions to the "Oil and Gas Sector:  National Emission
Standards for Hazardous Air Pollutants" in 40 CFR 63.14, 40
CFR Part 63 Subpart HH, and 40 CFR Part 63 Subpart HHH
promulgated by the Environmental Protection Agency on
August 16, 2012 in 77 FR 49490 are hereby incorporated by
reference.

KEY:  air pollution, hazardous air pollutant, MACT,
NESHAP
March 6, 2014 19-2-104(1)(a)
Notice of Continuation November 8, 2012
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R307.  Environmental Quality, Air Quality.
R307-302.  Solid Fuel Burning Devices in Box Elder, Cache,
Davis, Salt Lake, Tooele, Utah, and Weber Counties.
R307-302-1.  Purpose and Definitions.

(1)  R307-302 establishes emission standards for fireplaces
and solid fuel burning devices used in residential and associated
outbuildings.

(2)  The following additional definitions apply to R307-
302:

"Sole source of heat" means the solid fuel burning device
is the only available source of heat for the entire residence,
except for small portable heaters.

"Solid fuel burning device" means any device used for
burning wood, coal, or any other nongaseous and non-liquid
fuel, both indoors and outdoors, but excluding outdoor wood
boilers, which are regulated under R307-208.

R307-302-2.  Applicability.
(1)  R307-302-3 and R307-302-6 shall apply in PM10 and

PM2.5 nonattainment and maintenance areas as defined in 40
CFR 81.345 (July 1, 2011) and geographically described as all
regions of Salt Lake and Davis counties; all portions of the
Cache Valley; all regions in Weber and Utah counties west of
the Wasatch mountain range; in Box Elder County, from the
Wasatch mountain range west to the Promontory mountain
range and south of Portage; and in Tooele County, from the
northernmost part of the Oquirrh mountain range to the northern
most part of the Stansbury mountain range and north of Route
199.

(2)  R307-302-4 shall apply only within the city limits of
Provo in Utah County.

(3) R307-302-5 shall apply in all portions of Box Elder,
Cache, Davis, Salt Lake, Tooele, Utah and Weber counties.

R307-302-3.  No-Burn Periods for Fine Particulate.
(1)  By June 1, 2013, sole sources of residential heating

using solid fuel burning devices must be registered with the
director in order to be exempt during mandatory no-burn
periods.

(2)  When the ambient concentration of PM10 measured by
the monitors in Salt Lake, Davis, Weber, or Utah counties
reaches the level of 120 micrograms per cubic meter and the
forecasted weather for the specific area includes a temperature
inversion which is predicted to continue for at least 24 hours,
the director will issue a public announcement and will distribute
such announcement to the local media notifying the public that
a mandatory no-burn period for solid fuel burning devices and
fireplaces is in effect. The mandatory no-burn periods will only
apply to those areas or counties impacting the real-time
monitoring site registering the 120 micrograms per cubic meter
concentration.  Residents of the affected areas shall not use solid
fuel burning devices or fireplaces except those that are the sole
source of heat for the entire residence and registered with the
director.

(3)  PM10 Contingency Plan.  If the PM10 Contingency
Plan described in Section IX, Part A, of the State
Implementation Plan has been implemented, the trigger level for
no-burn periods as specified in R307-302-3(2) will be 110
micrograms per cubic meter for that area where the PM10
Contingency Plan has been implemented.

(4)  When the ambient concentration of PM2.5 measured
by monitors in Box Elder, Cache, Davis, Salt Lake, Tooele,
Utah or Weber counties are forecasted to reach or exceed 25
micrograms per cubic meter, the director will issue a public
announcement to provide broad notification that a mandatory
no-burn period for solid fuel burning devices and fireplaces is
in effect. The mandatory no-burn periods will only apply to
those counties identified by the director. Residents within the
geographical boundaries described in R307-302-2(1) shall not

use solid fuel burning devices or fireplaces except those that are
the sole source of heat for the entire residence and registered
with the director.

(5)  PM2.5 Contingency Plan. If the PM2.5 contingency
plan of the State Implementation Plan has been implemented,
the trigger level for no-burn periods as specified in R307-302-
3(4) shall be 15 micrograms per cubic meter for the area where
the PM2.5 contingency plan has been implemented.

R307-302-4.  No-Burn Periods for Carbon Monoxide.
(1)  Beginning on November 1 and through March 1, the

director will issue a public announcement and will distribute
such announcement to the local media notifying the public that
a mandatory no-burn period for solid fuel burning devices and
fireplaces is in effect when the running eight-hour average
carbon monoxide concentration as monitored by the state at
4:00 PM reaches a value of 6.0 ppm or more.

(2)  In addition to the conditions contained in R307-302-
4(1), the director may use meteorological conditions to initiate
a no-burn period.  These conditions are:

(a)  A national weather service forecasted clearing index
value of 250 or less;

(b)  Forecasted wind speeds of three miles per hour or less;
(c)  Passage of a vigorous cold front through the Wasatch

Front; or
(d)  Arrival of a strong high pressure system into the area.
(3)  During the no-burn periods specified in R307-302-4(1)

and (2), residents of Provo City shall not use solid fuel burning
devices or fireplaces except those that are the sole source of heat
for the entire residence and are registered with the director or
the local health district office.

R307-302-5.  Opacity for Residential Heating.
Except during no-burn periods as required by R307-302-3

and 4, visible emissions from solid fuel burning devices and
fireplaces shall be limited to a shade or density no darker than
20% opacity as measured by EPA Method 9, except for the
following:

(1)  An initial fifteen minute start-up period, and
(2)  A period of fifteen minutes in any three-hour period in

which emissions may exceed the 20% opacity limitation for
refueling.

R307-302-6. Prohibition.
(1)  Beginning September 1, 2013, no person shall sell,

offer for sale, supply, install, or transfer a wood burning stove
that is not EPA Phase 2 certified or a fireplace that is not EPA
qualified.

(2)  Ownership of a non EPA Phase 2 certified stove within
a residential dwelling installed prior to the rule effective date
may be transferred as part of a real estate transaction, so long as
the unit remains intact within the real property of sale.

KEY:  air pollution, fireplaces, stoves, residential solid fuel
burning
March 6, 2014 19-2-101
Notice of Continuation June 2, 2010 19-2-104
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R307.  Environmental Quality, Air Quality.
R307-840.  Lead-Based Paint Program Purpose,
Applicability, and Definitions.
R307-840-1.  Purpose and Applicability.

(1)  Rule R307-840, R307-841, and R307-842 establish
procedures and requirements for the accreditation of training
programs for lead-based paint activities and renovations,
procedures and requirements for the certification of individuals
and firms engaged in lead-based paint activities and renovations,
and work practice standards for performing such activities.
These rules also require that, except as outlined in R307-840-
1(2), all lead-based paint activities and renovations, as defined
in these rules, must be performed by certified individuals and
firms.

(2)  R307-840, R307-841, and R307-842 apply to all
individuals and firms who are engaged in lead-based paint
activities and renovations as defined in R307-840-2, except
persons who perform these activities within residential
dwellings that they own, unless the residential dwelling is
occupied by a person or persons other than the owner or the
owner's immediate family while these activities are being
performed, or a child residing in the building has been identified
as having an elevated blood lead level.

(3)  R307-840, R307-841, and R307-842 identify lead-
based paint hazards.  The standards for lead-based paint hazards
apply to target housing and child-occupied facilities.

(4)  R307-840, R307-841, and R307-842 do not require the
owner of the property or properties subject to these rules to
evaluate the property or properties for the presence of lead-
based paint hazards or take any action to control these
conditions if one or more of them is identified.

(5)  While R307-840, R307-841, and R307-842 establish
specific requirements for performing lead-based paint activities
and renovations should they be undertaken, these rules do not
require that the owner or occupant undertake any particular
lead-based paint activity or renovation.

(6)  Individuals or firms wishing to deviate from the
certification, notification, work practice, or other requirements
of R307-840, R307-841, and/or R307-842 may do so only after
requesting and obtaining written approval from the director.

R307-840-2.  Definitions.
The following definitions apply to R307-840, R307-841,

and R307-842, in addition to the definitions found in R307-101-
2.

"Abatement" means any measure or set of measures
designed to permanently eliminate lead-based paint hazards.
Abatement includes, but is not limited to:

(1)  The removal of paint and dust, the permanent
enclosure or encapsulation of lead-based paint, the replacement
of painted surfaces or fixtures, or the removal or permanent
covering of soil, when lead-based paint hazards are present in
such paint, dust, or soil; and

(2)  All preparation, cleanup, disposal, and post-abatement
clearance testing activities associated with such measures.

(3)  Specifically, abatement includes, but is not limited to:
(a)  Projects for which there is a written contract or other

documentation, which provides that an individual or firm will be
conducting activities in or to a residential dwelling or child-
occupied facility that:

(i)  Shall result in the permanent elimination of lead-based
paint hazards; or

(ii)  Are designed to permanently eliminate lead-based
paint hazards and are described in paragraphs (1) and (2) of this
definition.

(b)  Projects resulting in the permanent elimination of lead-
based paint hazards, conducted by firms or individuals certified
in accordance with R307-842-2, unless such projects are
covered by paragraph (4) of this definition;

(c)  Projects resulting in the permanent elimination of lead-
based paint hazards, conducted by firms or individuals who,
through their company name or promotional literature,
represent, advertise, or hold themselves out to be in the business
of performing lead-based paint activities as identified and
defined by this section, unless such projects are covered by
paragraph (4) of this definition; or

(d)  Projects resulting in the permanent elimination of lead-
based paint hazards that are conducted in response to State of
Utah or local abatement orders.

(4)  Abatement does not include renovation, remodeling,
landscaping or other activities, when such activities are not
designed to permanently eliminate lead-based paint hazards,
but, instead, are designed to repair, restore, or remodel a given
structure or dwelling, even though these activities may
incidentally result in a reduction or elimination of lead-based
paint hazards.  Furthermore, abatement does not include interim
controls, operations and maintenance activities, or other
measures and activities designed to temporarily, but not
permanently, reduce lead-based paint hazards.

"Accredited Training Program" means a training program
that has been accredited by the director pursuant to R307-842-1
to provide training for individuals engaged in lead-based paint
activities.

"Adequate Quality Control" means a plan or design which
ensures the authenticity, integrity, and accuracy of samples,
including dust, soil, and paint chip or paint film samples.
Adequate quality control also includes provisions for
representative sampling.

"Arithmetic Mean" means the algebraic sum of data values
divided by the number of data values (e.g., the sum of the
concentration of lead in several soil samples divided by the
number of samples).

"Business Day" means Monday through Friday with the
exception of federal and State of Utah holidays.

"Certificate of Mailing" means Certificate of Mailing as
defined by the United States Postal Service.

"Certified Abatement Worker" means an individual who
has been trained by an accredited training program and certified
by the director pursuant to R307-842-2 to perform abatements.

"Certified Dust Sampling Technician" means an individual
who has been trained by an accredited training program and
certified by the director pursuant to R307-841-8(1) and R307-
842-2 to collect dust samples.

"Certified Firm" means a company, partnership,
corporation, sole proprietorship or individual doing business,
association, or other business entity; a federal, state, tribal, or
local government agency; or a nonprofit organization that
performs lead-based paint activities, renovations, or dust
sampling to which the director has issued a certificate of
approval pursuant to R307-842-2(5).

"Certified Inspector" means an individual who has been
trained by an accredited training program and certified by the
director pursuant to R307-842-2 to conduct inspections.  A
certified inspector also samples for the presence of lead in dust
and soil for the purposes of abatement clearance testing.

"Certified Project Designer" means an individual who has
been trained by an accredited training program and certified by
the director pursuant to R307-842-2 to prepare abatement
project designs, occupant protection plans, and abatement
reports.

"Certified Renovator" means an individual who has been
trained by an accredited training program and certified by the
director pursuant to R307-841-8(1) and R307-842-2 to conduct
renovations.

"Certified Risk Assessor" means an individual who has
been trained by an accredited training program and certified by
the director pursuant to R307-842-2 to conduct risk
assessments.  A risk assessor also samples for the presence of
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lead in dust and soil for the purposes of abatement clearance
testing.

"Certified Supervisor" means an individual who has been
trained by an accredited training program and certified by the
director pursuant to R307-842-2 to supervise and conduct
abatements, and to prepare occupant protection plans and
abatement reports.

"Chewable Surface" means an interior or exterior surface
painted with lead-based paint that a young child can mouth or
chew.  A chewable surface is the same as an "accessible surface"
as defined in 42 U.S.C. 4851b(2).  Hard metal substrates and
other materials that can not be dented by the bite of a young
child are not considered chewable.

"Child-Occupied Facility" means a building, or portion of
a building, constructed prior to 1978, visited regularly by the
same child, under 6 years of age, on at least two different days
within any week (Sunday through Saturday period), provided
that each day's visit lasts at least 3 hours and the combined
weekly visits last at least 6 hours, and the combined annual
visits last at least 60 hours.  Child-occupied facilities may
include, but are not limited to, day care centers, preschools and
kindergarten classrooms.  Child-occupied facilities may be
located in target housing or in public or commercial buildings.
With respect to common areas in public or commercial buildings
that contain child-occupied facilities, the child-occupied facility
encompasses only those common areas that are routinely used
by children under age 6, such as restrooms and cafeterias.
Common areas that children under age 6 only pass through, such
as hallways, stairways, and garages are not included.  In
addition, with respect to exteriors of public or commercial
buildings that contain child-occupied facilities, the child-
occupied facility encompasses only the exterior sides of the
building that are immediately adjacent to the child-occupied
facility or the common areas routinely used by children under
age 6.

"Cleaning Verification Card" means a card developed and
distributed, or otherwise approved, by EPA for the purpose of
determining, through comparison of wet and dry disposable
cleaning cloths with the card, whether post-renovation cleaning
has been properly completed.

"Clearance Levels" are values that indicate the maximum
amount of lead permitted in dust on a surface following
completion of an abatement activity.

"Common Area" means a portion of a building that is
generally accessible to all occupants.  Such an area may include,
but is not limited to, hallways, stairways, laundry and
recreational rooms, playgrounds, community centers, garages,
and boundary fences.

"Common Area Group" means a group of common areas
that are similar in design, construction, and function.  Common
area groups include, but are not limited to hallways, stairways,
and laundry rooms.

"Component or Building Component" means specific
design or structural elements or fixtures of a building or
residential dwelling that are distinguished from each other by
form, function, and location.  These include, but are not limited
to, interior components such as ceilings, crown molding, walls,
chair rails, doors, door trim, floors, fireplaces, radiators and
other heating units, shelves, shelf supports, stair treads, stair
risers, stair stringers, newel posts, railing caps, balustrades,
windows and trim (including sashes, window heads, jambs, sills
or stools and troughs), built in cabinets, columns, beams,
bathroom vanities, counter tops, and air conditioners, and
exterior components such as painted roofing, chimneys,
flashing, gutters and downspouts, ceilings, soffits, fascias, rake
boards, cornerboards, bulkheads, doors and door trim, fences,
floors, joists, lattice work, railings and railing caps, siding,
handrails, stair risers and treads, stair stringers, columns,
balustrades, window sills or stools and troughs, casings, sashes

and wells, and air conditioners.
"Concentration" means the relative content of a specific

substance contained within a larger mass, such as the amount of
lead (in micrograms per gram or parts per million by weight) in
a sample of dust or soil.

"Containment" means a process to protect workers and the
environment by controlling exposures to the lead-contaminated
dust and debris created during an abatement.

"Course Agenda" means an outline of the key topics to be
covered during a training course, including the time allotted to
teach each topic.

"Course Test" means an evaluation of the overall
effectiveness of the training which shall test the trainees'
knowledge and retention of the topics covered during the
course.

"Course Test Blue Print" means written documentation
identifying the proportion of course test questions devoted to
each major topic in the course curriculum.

"Deteriorated Paint" means any interior or exterior paint or
other coating that is flaking, peeling, chipping, chalking, or
cracking, or any other paint or coating located on an interior or
exterior surface or fixture that is otherwise damaged or
separated from the substrate.

"Discipline" means one of the specific types or categories
of lead-based paint activities identified in this rule for which
individuals may receive training from accredited programs and
become certified by the director.  Disciplines include Abatement
Worker, Dust Sampling Technician, Inspector, Project Designer,
Renovator, Risk Assessor, and Supervisor.

"Distinct Painting History" means the application history,
as indicated by its visual appearance or a record of application,
over time, of paint or other surface coatings to a component or
room.

"Documented Methodologies" are methods or protocols
used to sample for the presence of lead in paint, dust, and soil.

"Dripline" means the area within 3 feet surrounding the
perimeter of the building.

"Dry Disposable Cleaning Cloth" means a commercially
available dry, electrostatically charged, white disposable cloth
designed to be used for cleaning hard surfaces such as
uncarpeted floors or counter tops.

"Dust-lead hazard" means surface dust in a residential
dwelling or child-occupied facility that contains a mass-per-area
concentration of lead equal to or exceeding 40 ug/ft  on floors2

or 250 ug/ft  on interior window sills based on wipe samples.2

"Elevated Blood Lead Level (EBL)" means an excessive
absorption of lead that is a confirmed concentration of lead in
whole blood of 20 micrograms of lead per deciliter of whole
blood (ug/dl) for a single venous test or of 15-19 ug/dl in two
consecutive tests taken 3 to 4 months apart.

"Emergency Renovation Operations" means renovation
activities, such as operations necessitated by non-routine
failures of equipment, that were not planned but result from a
sudden, unexpected event that, if not immediately attended to,
presents a safety or public health hazard, or threatens equipment
and/or property with significant damage.

"Encapsulant" means a substance that forms a barrier
between lead-based paint and the environment using a liquid-
applied coating (with or without reinforcement materials) or an
adhesively bonded covering material.

"Encapsulation" means the application of an encapsulant.
"Enclosure" means the use of rigid, durable construction

materials that are mechanically fastened to the substrate in order
to act as a barrier between lead-based paint and the
environment.

"EPA" means the United States Environmental Protection
Agency.

"Friction Surface" means an interior or exterior surface that
is subject to abrasion or friction, including, but not limited to,
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certain window, floor, and stair surfaces.
"Guest Instructor" means an individual designated by the

training program manager or principal instructor to provide
instruction specific to the lecture, hands-on activities, or work
practice components of a course.

"Hands-On Skills Assessment" means an evaluation which
tests the trainees' ability to satisfactorily perform the work
practices and procedures identified in R307-842-1(4), as well as
any other skill taught in a training course.

"Hazardous Waste" means any waste as defined in 40 CFR
261.3.

"HEPA Vacuum" means a vacuum cleaner which has been
designed with a high-efficiency particulate air (HEPA) filter as
the last filtration stage.  A HEPA filter is a filter that is capable
of capturing particulates of 0.3 microns with 99.97% efficiency.
The vacuum cleaner must be designed so that all the air drawn
into the machine is expelled through the HEPA filter with none
of the air leaking past it.  HEPA vacuums must be operated and
maintained in accordance with the manufacturer's instructions.

"Housing for the Elderly" means retirement communities
or similar types of housing reserved for households composed
of one or more persons 62 years of age or more at the time of
initial occupancy.

"HUD" means the United States Department of Housing
and Urban Development.

"Impact Surface" means an interior or exterior surface that
is subject to damage by repeated sudden force such as certain
parts of door frames.

"Inspection" means a surface-by-surface investigation to
determine the presence of lead-based paint and the provision of
a report explaining the results of the investigation.

"Interim Certification" means the status of an individual
who has successfully completed the appropriate training course
in a discipline from an accredited training program, as defined
by this section, but has not yet received formal certification in
that discipline from the director pursuant to R307-842-2.
Interim certification expires 6 months after the completion of the
training course, and is equivalent to a certificate for the 6-month
period.

"Interim Controls" means a set of measures designed to
temporarily reduce human exposure or likely exposure to lead-
based paint hazards, including specialized cleaning, repairs,
maintenance, painting, temporary containment, ongoing
monitoring of lead-based paint hazards or potential hazards, and
the establishment and operation of management and resident
education programs.

"Interior Window Sill" means the portion of the horizontal
window ledge that protrudes into the interior of the room.

"Lead-Based Paint" means paint or other surface coatings
that contain lead equal to or in excess of 1.0 milligrams per
square centimeter or more than 0.5% by weight.

"Lead-Based Paint Activities" means, in the case of target
housing and child-occupied facilities, inspection, risk
assessment, and abatement.

"Lead-Based Paint Activities Courses" means initial and
refresher training courses (worker, supervisor, inspector, risk
assessor, project designer) provided by accredited training
programs.

"Lead-Based Paint Hazard" means, for the purposes of
lead-based paint activities, any condition that causes exposure
to lead from lead-contaminated dust, lead-contaminated soil, or
lead-contaminated paint that is deteriorated or present in
accessible surfaces, friction surfaces, or impact surfaces that
would result in adverse human health effects as identified by the
Administrator of the EPA pursuant to TSCA Section 403, and
for the purposes of renovation, means hazardous lead-based
paint, dust-lead hazard, or soil-lead hazard as identified in
R307-840-2.

"Lead-Hazard Screen" means a limited risk assessment

activity that involves limited paint and dust sampling as
described in R307-842-3(3).

"Living Area" means any area of a residential dwelling
used by one or more children age 6 and under, including, but
not limited to, living rooms, kitchen areas, dens, play rooms,
and children's bedrooms.

"Loading" means the quantity of a specific substance
present per unit of surface area, such as the amount of lead in
micrograms contained in the dust collected from a certain
surface area divided by the surface area in square feet or square
meters.

"Local Government" means a county, city, town, borough,
parish, district, association, or other public body (including an
agency comprised of two or more of the foregoing entities)
created under state law.

"Mid-Yard" means an area of a residential yard
approximately midway between the dripline of a residential
building and the nearest property boundary or between the
driplines of a residential building and another building on the
same property.

"Minor Repair and Maintenance Activities" are activities,
including minor heating, ventilation, or air conditioning work,
electrical work, and plumbing, that disrupt 6 square feet or less
of painted surface per room for interior activities or 20 square
feet or less of painted surface for exterior activities where none
of the work practices prohibited or restricted by R307-841-
5(1)(c) are used and where the work does not involve window
replacement or demolition of painted surface areas.  When
removing painted components, or portions of painted
components, the entire surface area removed is the amount of
painted surface disturbed. Jobs, other than emergency
renovations, performed in the same room within the same 30
days must be considered the same job for the purpose of
determining whether the job is a minor repair and maintenance
activity.

"Multi-Family Dwelling" means a structure that contains
more than one separate residential dwelling unit which is used
or occupied, or intended to be used or occupied, in whole or in
part, as the home or residence of one or more persons.

"Multi-Family Housing" means a housing property
consisting of more than four dwelling units.

"Nonprofit" means an entity which has demonstrated to any
branch of the federal government or to a state, municipal, tribal
or territorial government, that no part of its net earnings inure to
the benefit of any private shareholder or individual.

"Owner" means any entity that has legal title to target
housing, including but not limited to individuals, partnerships,
corporations, trusts, government agencies, housing agencies,
Indian tribes, and nonprofit organizations, except where a
mortgagee holds legal title to property serving as collateral for
a mortgage loan, in which case the owner would be the
mortgagor.

"Paint In Poor Condition" means more than 10 square feet
of deteriorated paint on exterior components with large surface
areas, or more than 2 square feet of deteriorated paint on interior
components with large surface areas (e.g., walls, ceilings, floors,
doors), or more than 10% of the total surface area of the
component is deteriorated on interior or exterior components
with small surface areas (window sills, baseboards, soffits,
trim).

"Paint-lead hazard" means any of the following:
(a)  Any lead-based paint on a friction surface that is

subject to abrasion and where the lead dust levels on the nearest
horizontal surface underneath the friction surface (e.g., the
window sill or floor) are equal to or greater than the dust-lead
hazard levels identified in the definition of "Dust-lead hazard".

(b)  Any damaged or otherwise deteriorated lead-based
paint on an impact surface that is caused by impact from a
related building component (such as a door knob that knocks
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into a wall or a door that knocks against its door frame).
(c)  Any chewable lead-based painted surface on which

there is evidence of teeth marks.
(d)  Any other deteriorated lead-based paint in any

residential building or child-occupied facility or on the exterior
of any residential building or child-occupied facility.

"Painted surface" means a component surface covered in
whole or in part with paint or other surface coatings.

"Pamphlet" means the EPA pamphlet titled "Renovate
Right: Important Lead Hazard Information for Families, Child
Care Providers and Schools" developed under Section 406(a) of
TSCA for use in complying with section 406(b) of TSCA.  This
includes reproductions of the pamphlet when copied in full and
without revision or deletion of material from the pamphlet
(except for the addition or revision of state or local sources of
information).

"Permanently Covered Soil" means soil which has been
separated from human contact by the placement of a barrier
consisting of solid, relatively impermeable materials, such as
pavement or concrete.  Grass, mulch, and other landscaping
materials are not considered permanent covering.

"Person" means any natural or judicial person including
any individual, corporation, partnership, or association, any
Indian tribe, state, or political subdivision thereof, any interstate
body, and any department, agency, or instrumentality of the
federal government.

"Play Area" means an area of frequent soil contact by
children of less than 6 years of age as indicated by, but not
limited to, such factors including the presence of play equipment
(e.g., sandboxes, swing sets, and sliding boards), toys, or other
children's possessions, observations of play patterns, or
information provided by parents, residents, care givers, or
property owners.

"Principal Instructor" means the individual who has the
primary responsibility for organizing and teaching a particular
course.

"Recognized Laboratory" means an environmental
laboratory recognized by EPA pursuant to TSCA Section 405(b)
as being capable of performing an analysis for lead compounds
in paint, soil, and dust.

"Recognized Test Kit" means a commercially available kit
recognized by EPA under 40 CFR 745.88 as being capable of
allowing a user to determine the presence of lead at levels equal
to or in excess of 1.0 milligrams per square centimeter, or more
than 0.5% lead by weight, in a paint chip, paint powder, or
painted surface.

"Reduction" means measures designed to reduce or
eliminate human exposure to lead-based paint hazards through
methods including interim controls and abatement.

"Renovation" means the modification of an existing
structure, or portion thereof, that results in the disturbance of
painted surfaces, unless that activity is performed as part of an
abatement as defined by R307-840-2.  The term renovation
includes, but is not limited to, the removal, modification, or
repair of painted surfaces or painted components (e.g.,
modification of painted doors, surface restoration, window
repair, surface preparation activity (such as sanding, scraping,
or other such activities that may generate paint dust)), the
removal of building components (e.g., walls, ceilings, plumbing,
windows), weatherization projects (e.g., cutting holes in painted
surfaces to install blown-in insulation or to gain access to attics,
planing thresholds to install weather-stripping), and interim
controls that disturb painted surfaces.  A renovation performed
for the purpose of converting a building, or part of a building,
into target housing or a child-occupied facility is a renovation
under this rule.  The term renovation does not include minor
repair and maintenance activities.

"Renovator" means an individual who either performs or
directs workers who perform renovations.

"Residential Building" means a building containing one or
more residential dwellings.

"Residential Dwelling" means (1) a detached single family
dwelling unit, including attached structures such as porches and
stoops; or (2) a single family dwelling unit in a structure that
contains more than one separate residential dwelling unit, which
is used or occupied, or intended to be used or occupied, in
whole or in part, as the home or residence of one or more
persons.

"Risk Assessment" means (1) an on-site investigation to
determine the existence, nature, severity, and location of lead-
based paint hazards, and (2) the provision of a report by the
individual or firm conducting the risk assessment, explaining
the results of the investigation and options for reducing lead-
based paint hazards.

"Room" means a separate part of the inside of a building,
such as a bedroom, living room, dining room, kitchen,
bathroom, laundry room, or utility room.  To be considered a
separate room, the room must be separated from adjoining
rooms by built-in walls or archways that extend at least 6 inches
from an intersecting wall.  Half walls or bookcases count as
room separators if built-in.  Movable or collapsible partitions or
partitions consisting solely of shelves or cabinets are not
considered built-in walls.  A screened in porch that is used as a
living area is a room.

"Soil Sample" means a sample collected in a representative
location using ASTM E1727, "Standard Practice for Field
Collection of Soil Samples for Lead Determination by Atomic
Spectrometry Techniques," or equivalent method.

"Soil-lead hazard" means bare soil on residential real
property or on the property of a child-occupied facility that
contains total lead equal to or exceeding 400 parts per million
(ug/g) in a play area or average 1,200 parts per million of bare
soil in the rest of the yard based on soil samples.

"Start Date" means the first day of any lead-based paint
activities training course or lead-based paint abatement activity.

"Start Date Provided to the director" means the start date
included in the original notification or the most recent start date
provided to the director in an updated notification.

"State" means any state of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, the United States
Virgin Islands, Guam, the Canal Zone, American Samoa, the
Northern Mariana Islands, or any other territory or possession
of the United States.

"Target housing" means any housing constructed prior to
1978, except housing for the elderly or persons with disabilities
(unless any one or more children age 6 years or under resides or
is expected to reside in such housing for the elderly or persons
with disabilities) or any 0-bedroom dwelling.

"Training curriculum" means an established set of course
topics for instruction in an accredited training program for a
particular discipline designed to provide specialized knowledge
and skills.

"Training Hour" means at least 50 minutes of actual
learning, including, but not limited to, time devoted to lecture,
learning activities, small group activities, demonstrations,
evaluations, and hands-on experience.

"TSCA" means the Toxic Substances Control Act, 15
U.S.C. 2601.

"Training Manager" means the individual responsible for
administering a training program and monitoring the
performance of principal instructors and guest instructors.

"Training Provider" means any organization or entity
accredited under R307-842-1 to offer lead-based paint activities,
renovator, or dust sampling technician courses.

"Vertical containment" means a vertical barrier consisting
of plastic sheeting or other impermeable material over
scaffolding or a rigid frame, or an equivalent system of
containing the work area.  Vertical containment is required for
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some exterior renovations but it may be used on any renovation.
"Visual Inspection for Clearance Testing" means the visual

examination of a residential dwelling or a child-occupied facility
following abatement to determine whether or not the abatement
has been successfully completed.

"Visual Inspection for Risk Assessment" means the visual
examination of a residential dwelling or a child-occupied facility
to determine the existence of deteriorated lead-based paint or
other potential sources of lead-based paint hazards.

"Weighted Arithmetic Mean" means the arithmetic mean of
sample results weighted by the number of subsamples in each
sample.  Its purpose is to give influence to a sample relative to
the surface area it represents.  A single surface sample is
comprised of a single subsample.  A composite sample may
contain from two to four subsamples of the same area as each
other and of each single surface sample in the composite.  The
weighted arithmetic mean is obtained by summing, for all
samples, the product of the sample's result multiplied by the
number of subsamples in the sample, and dividing the sum by
the total number of subsamples contained in all samples.  For
example, the weighted arithmetic mean of a single surface
sample containing 60 ug/ft , a composite sample (3 subsamples)2

containing 100 ug/ft , and a composite sample (4 subsamples)2

containing 110 ug/ft  is 100 ug/ft .  This result is based on the2 2

equation (60+(3*100)+(4*110))/(1+3+4).
"Wet Disposable Cleaning Cloth" means a commercially

available, pre-moistened white disposable cloth designed to be
used for cleaning hard surfaces such as uncarpeted floors or
counter tops.

"Wet Mopping System" means a device with the following
characteristics: A long handle, a mop head designed to be used
with disposable absorbent cleaning pads, a reservoir for cleaning
solution, and a built-in mechanism for distributing or spraying
the cleaning solution onto a floor, or a method of equivalent
efficacy.

"Window Trough" means, for a typical double-hung
window, the portion of the exterior window sill between the
interior window sill (or stool) and the frame of the storm
window.  If there is no storm window, the window trough is the
area that receives both the upper and lower window sashes when
they are both lowered.  The window trough is sometimes
referred to as the window "well."

"Wipe Sample" means a sample collected by wiping a
representative surface of known area, as determined by ASTM
E1728, "Standard Practice for Field Collection of Settled Dust
Samples Using Wipe Sampling Methods for Lead Determination
by Atomic Spectrometry Techniques", or equivalent method,
with an acceptable wipe material as defined in ASTM E1792,
"Standard Specification for Wipe Sampling Materials for Lead
in Surface Dust."

"Work Area" means the area that the certified renovator
establishes to contain the dust and debris generated by a
renovation.

"0-Bedroom Dwelling" means any residential dwelling in
which the living area is not separated from the sleeping area.
The term includes efficiencies, studio apartments, dormitory
housing, military barracks, and rentals of individual rooms in
residential dwellings.

KEY:  definitions, paint, lead-based paint
May 3, 2012 19-2-104(1)(i)
Notice of Continuation March 6, 2014
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-8.  Standards for Owners and Operators of Hazardous
Waste Treatment, Storage, and Disposal Facilities.
R315-8-1.  Purpose, Scope and Applicability.

(a)  The purpose of R315-8 is to establish minimum State
of Utah standards which define the acceptable management of
hazardous waste.

(b)  The standards in R315-8 apply to owners and operators
of all facilities which treat, store, or dispose of hazardous waste,
except as specifically provided otherwise in R315-8 or R315-2.

(c)  The requirements of R315-8 apply to a person
disposing of hazardous waste by means of underground
injection subject to a permit issued under the Underground
Injection Control (UIC) program approved or promulgated
under the Safe Drinking Water Act only to the extent they are
required by R315-3.  R315-8 applies to the above-ground
treatment or storage of hazardous waste before it is injected
underground.

(d)  The requirements of R315-8 apply to the owner or
operator of a POTW which treats, stores, or disposes of
hazardous waste only to the extent they are included in a RCRA
permit by rule granted to such a person under R315-3.

(e)  The requirements of R315-8 do not apply to:
(1)  The owner or operator of a state approved facility

managing municipal or industrial solid waste, if the only
hazardous waste the facility treats, stores, or disposes of is
excluded from regulation under R315-2-5, conditionally exempt
small quantity generator exemption;

(2)  A generator accumulating waste on-site in compliance
with R315-5-3.34, which incorporates by reference 40 CFR
262.34;

(3)  A farmer disposing of waste pesticides from his own
use in compliance with R315-5-7;

(4)  The owner or operator of a totally enclosed treatment
facility.  A totally enclosed treatment facility is a facility for the
treatment of hazardous waste which is directly connected to an
industrial production process and which is constructed and
operated in a manner which prevents the release of any
hazardous waste or any constituent thereof into the environment
during treatment;

(5)  A transporter storing manifested shipments of
hazardous waste in containers meeting the requirements of
R315-5-3.30 at a transfer facility for a period of ten days or less;

(6)(i)  Except as provided in R315-8-1(e)(6)(ii), a person
engaged in treatment or containment activities during immediate
response to any of the following situations:

(A)  A discharge of a hazardous waste;
(B)  An imminent and substantial threat of a discharge of

hazardous waste; and
(C)  A discharge of a material which, when discharged,

becomes a hazardous waste.
(ii)  An owner or operator of a facility otherwise regulated

by R315-8 shall comply with all applicable requirements of
R315-8-3 and R315-8-4.

(iii)  Any person who is covered by R315-8-1(e)(6)(i), and
who continues or initiates hazardous waste treatment or
containment activities after the immediate response is over is
subject to all applicable requirements of R315-8 and R315-3 for
those activities.

(iv)  In the case of an explosives or munitions emergency
response, if a State or local official acting within the scope of his
or her official responsibilities, or an explosives or munitions
emergency response specialist, determines that immediate
removal of the material or waste is necessary to protect human
health or the environment, that official or specialist may
authorize the removal of the material or waste by transporters
who do not have EPA identification numbers and without the
preparation of a manifest.  In the case of emergencies involving
military munitions, the responding military emergency response

specialist's organizational unit shall retain records for three
years identifying the dates of the response, the responsible
persons responding, the type and description of material
addressed, and its disposition.

(7)  The owner or operator of an elementary neutralization
unit or a wastewater treatment unit as defined in R315-1-1(b),
which incorporates by reference 40 CFR 260.10, provided that
if the owner or operator is diluting hazardous ignitable (D001)
wastes, other than the D001 High TOC Subcategory defined in
R315-13, which incorporates by reference 40 CFR 268.40, or
reactive (D003) waste, to remove the characteristic before land
disposal, the owner/operator shall comply with the requirements
set out in R315-8-2.8(b);

(8)  The addition of absorbent material to waste in a
container, as defined in R315-1, or the addition of waste to
absorbent material in a container, provided that these actions
occur at the time waste is first placed in the container; and
R315-8-2.8(b), R315-8-9.2, and R315-8-9.3 are complied with;

(9)  The owner or operator of a facility managing
recyclable materials described in R315-2-6, which incorporates
by reference 40 CFR 261.6, except to the extent that they are
referred to in R315-15 or R315-14-2, which incorporates by
reference 40 CFR 266 subpart C, R315-14-5, which
incorporates by reference 40 CFR 266 subpart F, R315-14-6,
which incorporates by reference 40 CFR 266 subpart G, and
R315-14-7, which incorporates by reference 40 CFR 266
subpart H; and

(10)  Universal waste handlers and universal waste
transporters (as defined in R315-16-1.9), handling the wastes
listed below.  These handlers are subject to regulation under
R315-16, when handling the below listed universal wastes:

(i)  Batteries as described in R315-16-1.2;
(ii)  Pesticides as described in R315-16-1.3;
(iii)  Mercury-containing equipment as described in R315-

16-1.4; and
(iv)  Mercury lamps as described in R315-16-1.5.
(f)  The requirements of this rule apply to owners or

operators of all facilities which treat, store, or dispose of
hazardous waste referred to in R315-13, which incorporates by
reference 40 CFR 268.

(g)  The requirements of R315-8-2 through 8-4 and R315-
8-6.12 do not apply to remediation waste management sites.
(However, some remediation waste management sites may be a
part of a facility that is subject to a traditional hazardous waste
permit because the facility is also treating, storing or disposing
of hazardous wastes that are not remediation wastes.  In these
cases, R315-8-2 through 8-4 and R315-8-6.12 do apply to the
facility subject to the traditional hazardous waste permit).
Instead of the requirements of R315-8-2 through 8-4, owners or
operators of remediation waste management sites must:

(1)  Obtain an EPA identification number by applying to
the Division of Solid and Hazardous Waste using EPA Form
8700-12;

(2)  Obtain a detailed chemical and physical analysis of a
representative sample of the hazardous remediation waste to be
managed at the site.  At a minimum, the analysis must contain
all of the information which must be known to treat, store, or
dispose of the waste according to R315-13, which incorporates
by reference 40 CFR 268, and R315-8, and must be kept
accurate and up to date;

(3)  Prevent people who are unaware of the danger from
entering, and minimize the possibility for unauthorized people
or livestock to enter onto the active portion of the remediation
waste management site, unless the owner or operator can
demonstrate to the Director that:

(i)  Physical contact with the waste, structures, or
equipment within the active portion of the remediation waste
management site will not injure people or livestock who may
enter the active portion of the remediation waste management
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site; and
(ii)  Disturbance of the waste or equipment by people or

livestock who enter onto the active portion of the remediation
waste management site, will not cause a violation of the
requirements of R315-8;

(4)  Inspect the remediation waste management site for
malfunctions, deterioration, operator errors, and discharges that
may be causing, or may lead to, a release of hazardous waste
constituents to the environment, or a threat to human health. The
owner or operator must conduct these inspections often enough
to identify problems in time to correct them before they harm
human health or the environment, and must remedy the problem
before it leads to a human health or environmental hazard.
Where a hazard is imminent or has already occurred, the
owner/operator must take remedial action immediately;

(5)  Provide personnel with classroom or on-the-job
training on how to perform their duties in a way that ensures the
remediation waste management site complies with the
requirements of R315-8, and on how to respond effectively to
emergencies;

(6)  Take precautions to prevent accidental ignition or
reaction of ignitable or reactive waste, and prevent threats to
human health and the environment from ignitable, reactive and
incompatible waste;

(7)  For remediation waste management sites subject to
regulation under R315-8-9 through 8-15, and R315-8-16, which
incorporates by reference 40 CFR 264.600 - 603, the
owner/operator must design, construct, operate, and maintain a
unit within a 100-year floodplain to prevent washout of any
hazardous waste by a 100-year flood, unless the owner/operator
can meet the demonstration of R315-8-2.9(b);

(8)  Not place any non-containerized or bulk liquid
hazardous waste in any salt dome formation, salt bed formation,
underground mine or cave;

(9)  Develop and maintain a construction quality assurance
program for all surface impoundments, waste piles and landfill
units that are required to comply with R315-8-11.2(c) and (d),
R315-8-12.2(c) and (d), and R315-8-14.2(c) and (d) at the
remediation waste management site, according to the
requirements of R315-8-2.10;

(10)  Develop and maintain procedures to prevent accidents
and a contingency and emergency plan to control accidents that
occur. These procedures must address proper design,
construction, maintenance, and operation of remediation waste
management units at the site. The goal of the plan must be to
minimize the possibility of, and the hazards from a fire,
explosion, or any unplanned sudden or non-sudden release of
hazardous waste or hazardous waste constituents to air, soil, or
surface water that could threaten human health or the
environment. The plan must explain specifically how to treat,
store, and dispose of the hazardous remediation waste in
question, and must be implemented immediately whenever a
fire, explosion, or release of hazardous waste or hazardous waste
constituents which could threaten human health or the
environment;

(11)  Designate at least one employee, either on the facility
premises or on call (that is, available to respond to an
emergency by reaching the facility quickly), to coordinate all
emergency response measures. This emergency coordinator must
be thoroughly familiar with all aspects of the facility's
contingency plan, all operations and activities at the facility, the
location and characteristics of waste handled, the location of all
records within the facility, and the facility layout. In addition,
this person must have the authority to commit the resources
needed to carry out the contingency plan;

(12)  Develop, maintain and implement a plan to meet the
requirements in R315-8-1(g)(2) through (g)(6) and R315-8-
1(g)(9) through (g)(10); and

(13)  Maintain records documenting compliance with

R315-8-1(g)(1) through (g)(12).
1.1  RELATIONSHIP TO INTERIM STATUS

STANDARDS
A facility owner or operator who has fully complied with

the requirements for interim status--as defined in section
3005(e) of the Federal RCRA Act and regulations under R315-
3-7.1 shall comply with the regulations specified in R315-7 in
lieu of R315-8, until final administrative disposition of his
permit application is made, except as provided under R315-8-
21, which incorporates by reference 40 CFR 264.552 and
264.553.

R315-8-2.  General Facility Standards.
2.1  APPLICABILITY
(a)  The rules in this section apply to the owners or

operators of all hazardous waste management facilities, except
as provided otherwise in R315-8-1(e).

(b)  R315-8-2.9(b) applies only to facilities subject to
regulation under R315-8-9 through R315-8-15 and R315-8-16,
which incorporates by reference 40 CFR 264.600 - 264.603.

2.2  IDENTIFICATION NUMBER
Every facility owner or operator shall obtain an EPA

identification number by applying to the Director using EPA
form 8700-12.  Information on obtaining this number can be
acquired by contacting the Utah Division of Solid and
Hazardous Waste.

2.3  REQUIRED NOTICES
(a)(1)  An owner or operator of a facility that has arranged

to receive hazardous waste from a foreign source shall notify the
Director in writing at least four weeks in advance of the
expected date of arrival of these shipments at the facility.  A
notice of subsequent shipments of the same waste from the same
foreign source is not required.

(2)  The owner or operator of a recovery facility that has
arranged to receive hazardous waste subject to R315-5-8, which
incorporates by reference 40 CFR 262, subpart H, shall provide
a copy of the tracking document bearing all required signatures
to the notifier, to the Division of Solid and Hazardous Waste,
P.O. Box 144880, Salt Lake City, Utah, 84114-4880; Office of
Enforcement and Compliance Assurance, Office of Compliance,
Enforcement Planning, Targeting and Data Division (2222A),
Environmental Protection Agency, 401 M St., SW.,
Washington, DC 20460; and to the competent authorities of all
other concerned countries within three working days of receipt
of the shipment.  The original of the signed tracking document
shall be maintained at the facility for at least three years.

(b)  An owner or operator of a facility that receives
hazardous waste from off-site, except when the owner or
operator is also the generator, shall inform the generator in
writing that he has the appropriate permit(s) for, and will accept,
the waste the generator is shipping.  A copy of this written
notice shall be retained by the owner or operator as part of the
operating record of waste received.

(c)  Before transferring ownership or operation of a facility
during its operating life, or of a disposal facility during the post-
closure care period, the owner or operator shall notify the new
owner or operator in writing of the requirements of R315-8 and
R315-3.  An owner's or operator's failure to notify the new
owner or operator of the requirements of R315-8 in no way
relieves the new owner or operator of his obligation to comply
with all applicable requirements.

2.4  GENERAL WASTE ANALYSIS
The requirements as found in 40 CFR 264.13, 1996 ed., are

adopted and incorporated by reference.
2.5  SECURITY
(a)  A facility owner or operator shall prevent the

unknowing entry, and minimize the possibility for the
unauthorized entry, of persons or livestock onto the active
portion of his facility, unless he can demonstrate to the Director
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that:
(1)  Physical contact with the waste structures, or

equipment within the active portion of the facility will not injure
unknowing or unauthorized persons or livestock which may
enter the active portion of a facility; and

(2)  Disturbance of the waste or equipment, by the
unknowing or unauthorized entry of persons or livestock onto
the active portion of a facility, will not cause a violation of the
requirements of R315-8-2.5.

An owner or operator who wishes to make the
demonstration referred to above shall do so with the part B
permit application.

(b)  Unless the owner or operator has made a successful
demonstration under R315-8-2.5(a)(1) and (a)(2), a facility shall
have:

(1)  A 24-hour surveillance system, e.g., television
monitoring or surveillance by guards or facility personnel,
which continuously monitors and controls entry onto the active
portion of the facility; or

(2)(i)  An artificial or natural barrier, e.g., a fence in good
repair or a fence combined with a cliff, which completely
surrounds the active portion of the facility; and

(ii)  A means to control entry at all times, through gates or
other entrances to the active portion of the facility, e.g., an
attendant, television monitors, locked entrance, or controlled
roadway access to the facility.  The requirements of R315-8-
2.5(b) are satisfied if the facility or plant within which the active
portion is located itself has a surveillance system, or a barrier
and a means to control entry, which complies with the
requirements of R315-8-2.5(b)(1) or (2).

(c)  Unless the owner or operator has made a successful
demonstration under R315-8-2.5(a)(1) and (a)(2), a sign with
the legend, "Danger - Unauthorized Personnel Keep Out", shall
be posted at each entrance to the active portion of a facility, and
at other locations, in sufficient numbers to be seen from any
approach to the active portion.  The legend shall be written in
English and in any other language predominant in the area
surrounding the facility and shall be legible from a distance of
at least 25 feet.  Existing signs with a legend other than "Danger
- Unauthorized Personnel Keep Out" may be used if the legend
on the sign indicates that only authorized personnel are allowed
to enter the active portion, and that entry onto the active portion
is potentially dangerous.  Owners or operators are encouraged
to also describe in the sign the type of hazard, e.g., hazardous
waste, flammable wastes, etc. contained within the active
portion of the facility.  See R315-8-7, which incorporates by
reference 40 CFR 264.110 - 264.120, for discussion of security
requirements during the post-closure care period.

2.6  GENERAL INSPECTION REQUIREMENTS
(a)  Facility owners or operators shall inspect their facilities

for malfunctions and deterioration, operator errors, and
discharges, which may be causing or may lead to release of
hazardous waste constituents to the environment or pose a threat
to human health.  These inspections shall be conducted
frequently enough to identify problems in time to take corrective
action before they harm human health or the environment.

(b)(1)  Facility owners or operators shall develop and
follow a written schedule for inspecting monitoring equipment,
safety and emergency equipment, security devices, and
operating and structural equipment, such as dikes and sump
pumps, that are important to preventing, detecting, or
responding to environmental or human health hazards.

(2)  The schedule shall be kept at the facility.
(3)  The schedule shall identify the types of problems, e.g.,

malfunctions or deterioration, which are to be looked for during
the inspection, for example, inoperative sump pump, leaking
fitting, eroding dike, etc.

(4)  The frequency of the inspection may vary for the items
on the schedule.  However, the frequency should be based on

the rate of deterioration of the equipment and the probability of
an environmental or human health incident if the deterioration,
malfunction, or any operator error goes undetected between
inspections.  Areas subject to spills, such as loading and
unloading areas, shall be inspected daily when they are in use.
At a minimum, the inspection schedule shall include the items
and frequencies called for in R315-8-9.5, R315-8-10, which
incorporates by reference 40 CFR 264.190 - 264.199, R315-8-
11.3, R315-8-12.3, R315-8-13.6, R315-8-14.3, R315-8-15.7,
R315-8-16, which incorporates by reference 40 CFR 264.600 -
264.603, R315-8-17, which incorporates by reference 40 CFR
264.1030 - 264.1036, R315-8-18, which incorporates by
reference 40 CFR 264.1050 - 264.1065, and R315-8-22, which
incorporates by reference 40 CFR 264.1083 through 264.1089.

(c)  The owner or operator shall make any repairs, or take
other remedial action, on a time schedule which ensures that any
deterioration or malfunction discovered does not lead to an
environmental or human health hazard.  Where a hazard is
imminent or has already occurred, remedial action shall be taken
immediately.

(d)  The owner or operator shall keep records of
inspections in an inspection log or summary.  These records
shall be retained for at least three years.  At a minimum, these
records shall include the date and time of the inspection, the
name of the inspector, a notation of the observations made, and
the date and nature of any repairs made or remedial actions
taken.

2.7  PERSONNEL TRAINING
(a)(1)  Facility personnel shall successfully complete a

program of classroom instruction or on-the-job training that
teaches them to perform their duties in a way that ensures the
facility's compliance with the requirements of this section and
that includes all the elements described in the document
required under R315-8-2.7(d)(3).

(2)  This program shall be directed by a person trained in
hazardous waste management procedures, and shall include
instruction which teaches facility personnel hazardous waste
management procedures, including contingency plan
implementation relevant to the position in which they are
employed.

(3)  At a minimum, the training program shall be designed
to ensure that facility personnel are able to respond effectively
to emergencies by familiarizing them with emergency
procedures, emergency equipment, and emergency systems,
including, but not necessarily limited to, the following, where
applicable:

(i)  Procedures for inspection, use, repair, and replacement
of facility emergency and monitoring equipment;

(ii)  Communications or alarm systems;
(iii)  Key parameters for automatic waste feed cut-off

systems;
(iv)  Response to fires or explosions;
(v)  Response to groundwater contamination incidents; and
(vi)  Shutdown of operations.
(b)  Facility personnel shall successfully complete the

program required in R315-8-2.7(a) within six months after the
effective date of these rules or six months after the date of
employment or assignment to a facility, or to a new position at
a facility, whichever is later.  Employees hired after the effective
date of these rules shall not work in unsupervised positions until
they have completed the training requirements of R315-8-2.7(a).

(c)  Facility personnel shall take part in an annual review
of their initial training in both contingency procedures and the
hazardous waste management procedures relevant to the
positions in which they are employed.

(d)  Owners or operators of facilities shall maintain the
following documents and records and make them available upon
request:

(1)  The job title for each position at the facility related to
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hazardous waste management, and the name of the employee
filling each job;

(2)  A written job description for each position listed under
R315-8-2.7(d)(1).  This description may be consistent in its
degree of specificity with descriptions for other similar positions
in the same company location or bargaining unit, but shall
include the requisite skill, education, or other qualifications and
duties of employees assigned to each position;

(3)  A written description of the type and amount of both
introductory and continuing training that will be given to each
person filling a position listed under R315-8-2.7(d)(1);

(4)  Records that document that the training or job
experience required under R315-8-2.7(a), (b), and (c) has been
given to, and completed by, facility personnel.

(e)  Training records on current employees shall be
maintained until closure of the facility; training records on
former employees shall be retained for at least three years from
the date the employee last worked at the facility.  Employee
training records may accompany personnel transferred within
the same company.

2.8  GENERAL REQUIREMENTS FOR IGNITABLE,
REACTIVE, OR INCOMPATIBLE WASTES

(a)  The owner or operator shall take precautions to prevent
accidental ignition or reaction of ignitable or reactive wastes.
These waste shall be separated and protected from sources of
ignition or reaction including but not limited to:  open flames,
smoking, cutting and welding, hot surfaces, frictional heat,
sparks, static, electrical, or mechanical, spontaneous ignition,
e.g., from heat-producing chemical reactions, and radiant heat.
While ignitable or reactive waste is being handled, the owner or
operator shall confine smoking and open flame to specially
designated locations.  "No Smoking" signs shall be
conspicuously placed wherever there is a hazard from ignitable
or reactive waste.

(b)  Where specifically required by other sections of R315-
8, the owner or operator of a facility that treats, stores or
disposes ignitable or reactive waste, or mixes incompatible
waste or incompatible wastes and other materials, shall take
precautions to prevent reactions which:

(1)  Generate extreme heat or pressure, fire or explosion, or
violent reactions;

(2)  Produce uncontrolled toxic mists, fumes, dusts, or
gases in sufficient quantities to threaten human health or the
environment;

(3)  Produce uncontrolled flammable fumes or gases in
sufficient quantities to pose a risk of fire or explosions;

(4)  Damage the structural integrity of the device or facility;
(5)  Through other like means threaten human health or the

environment.
(c)  When required to comply with R315-8-2.8, the owner

or operator shall document that compliance.  This
documentation may be based on references to published
scientific or engineering literature, date from trial tests, e.g.,
bench scale or pilot scale tests, waste analyses as specified in
R315-8-2.4, which incorporates by reference 40 CFR 264.13, or
the results of the treatment of similar wastes by similar treatment
processes and under similar operating conditions.

2.9  LOCATION STANDARDS
(a)  Seismic considerations.
(1)  Portions of new facilities where treatment, storage, or

disposal of hazardous waste will be conducted shall not be
located within 61 meters (200 feet) of a fault which has had
displacement in Holocene time.  For definition of terms used in
this section see R315-1.  Procedures for demonstrating
compliance with this standard in part B of the permit application
are specified in R315-3 specifically in R315-3-2.5.  Facilities
which are located in political jurisdictions other than those listed
in R315-50-11 are assumed to be in compliance with this
requirement.

(b)  Floodplains.
(1)  A facility located in a 100-year floodplain shall be

designed, constructed, operated and maintained to prevent
washout of any hazardous waste by a 100-year flood, unless the
owner or operator can demonstrate to the Director's satisfaction
that:

(i)  Procedures are in effect which will cause the waste to
be removed safely, before flood waters can reach the facility, to
a location where the wastes will not be vulnerable to flood
waters; or

(ii)  For existing surface impoundments, waste piles, land
treatment units, landfills, and miscellaneous units, no adverse
effects on human health or the environment will result if
washout occurs, considering:

(A)  The volume and physical and chemical characteristics
of the waste in the facility;

(B)  The concentration of hazardous constituents that
would potentially affect surface waters as a result of washout;

(C)  The impact of such concentrations on the current or
potential uses of and water quality standards established for the
affected surface waters; and

(D)  The impact of hazardous constituents on the sediments
of affected surface waters or the soils of the 100-year floodplain
that could result from washout.  The location where wastes are
moved shall be a facility which is either permitted by EPA or
has a permit in accordance with R315-3.

(2)  As used in R315-8-2.9(b)(1):
(i)  "100-year floodplain" means any land area which is

subject to a one percent or greater chance of flooding in any
given year from any source;

(ii)  "Washout" means the movement of hazardous waste
from the active portion of the facility as a result of flooding;

(iii)  "100-year flood" means a flood that has a one percent
chance of being equalled or exceeded in any given year.

(c)  Salt dome formations, salt bed formations,
underground mines and caves.

The placement of any non-containerized or bulk liquid
hazardous wastes in any salt dome formation, salt bed
formation, underground mine or cave is prohibited, except for
the Department of Energy Waste Isolation Pilot Project in New
Mexico.

2.10  CONSTRUCTION QUALITY ASSURANCE
PROGRAM

(a)  CQA program. (1)  A construction quality assurance
(CQA) program is required for all surface impoundment, waste
pile, and landfill units that are required to comply with R315-8-
11.2(c) and (d), R315-8-12.2(c) and (d), and R315-8-14.2(c)
and (d). The program shall ensure that the constructed unit
meets or exceeds all design criteria and specifications in the
permit. The program shall be developed and implemented under
the direction of a CQA officer who is a registered professional
engineer.

(2)  The CQA program shall address the following physical
components, where applicable:

(i)  Foundations;
(ii)  Dikes;
(iii)  Low-permeability soil liners;
(iv)  Geomembranes, flexible membrane liners;
(v)  Leachate collection and removal systems and leak

detection systems; and
(vi)  Final cover systems.
(b)  Written CQA plan. The owner or operator of units

subject to the CQA program under R315-8-2.10(a) shall
develop and implement a written CQA plan. The plan must
identify steps that will be used to monitor and document the
quality of materials and the condition and manner of their
installation. The CQA plan shall include:

(1)  Identification of applicable units, and a description of
how they will be constructed.
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(2)  Identification of key personnel in the development and
implementation of the CQA plan, and CQA officer
qualifications.

(3)  A description of inspection and sampling activities for
all unit components identified in R315-8-2.10(a)(2), including
observations and tests that will be used before, during, and after
construction to ensure that the construction materials and the
installed unit components meet the design specifications. The
description shall cover: Sampling size and locations; frequency
of testing; data evaluation procedures; acceptance and rejection
criteria for construction materials; plans for implementing
corrective measures; and data or other information to be
recorded and retained in the operating record under R315-8-5.3.

(c)  Contents of program.  (1)  The CQA program shall
include observations, inspections, tests, and measurements
sufficient to ensure:

(i)  Structural stability and integrity of all components of
the unit identified in R315-8-2.10(a)(2);

(ii)  Proper construction of all components of the liners,
leachate collection and removal system, leak detection system,
and final cover system, according to permit specifications and
good engineering practices, and proper installation of all
components, e.g., pipes, according to design specifications;

(iii)  Conformity of all materials used with design and other
material specifications under R315-8-11.2, R315-8-12.2, and
R315-8-14.2.

(2)  The CQA program shall include test fills for compacted
soil liners, using the same compaction methods as in the full
scale unit, to ensure that the liners are constructed to meet the
hydraulic conductivity requirements of R315-8-11.2(c)(1)(i)(B),
R315-8-12.2(c)(1)(i)(B), and R315-8-14.2(c)(1)(i)(B) in the
field. Compliance with the hydraulic conductivity requirements
shall be verified by using in-situ testing on the constructed test
fill. The Director may accept an alternative demonstration, in
lieu of a test fill, where data are sufficient to show that a
constructed soil liner will meet the hydraulic conductivity
requirements of R315-8-11.2(c)(1)(i)(B), R315-8-
12.2(c)(1)(i)(B), and R315-8-14.2(c)(1)(i)(B) in the field.

(d)  Certification. Waste shall not be received in a unit
subject to R315-8-2.10 until the owner or operator has
submitted to the Director by certified mail or hand delivery a
certification signed by the CQA officer that the approved CQA
plan has been successfully carried out and that the unit meets the
requirements of R315-8-11.2(c) or (d), R315-8-12.2(c) or (d),
or R315-8-14.2(c) or (d); and the procedure in R315-3-
3.1(l)(2)(ii) has been completed. Documentation supporting the
CQA officer's certification shall be furnished to the Director
upon request.

R315-8-3.  Preparedness and Prevention.
3.1  APPLICABILITY
The regulations in this section apply to the owners or

operators of all hazardous waste management facilities, except
as provided otherwise in R315-8-1.

3.2  DESIGN AND OPERATION OF FACILITY
Facilities shall be designed, constructed, maintained, and

operated to minimize the possibility of a fire, explosion, or any
unplanned sudden or non-sudden discharge of hazardous waste
or hazardous waste constituents to air, soil, groundwater, or
surface water which could threaten the environment or human
health.

3.3  REQUIRED EQUIPMENT
All facilities shall be equipped with the following, unless

it can be demonstrated to the Director that there are no hazards
at the facility which could require a particular kind of equipment
specified below:

(a)  An internal communications or alarm system capable
of providing immediate emergency instruction, voice or signal,
to facility employees;

(b)  A device capable of summoning external emergency
assistance from local law enforcement agencies, fire
departments, or State or local emergency response teams, such
as a telephone, immediately available at the scene of operations,
or a hand-held two-way radio;

(c)  Portable fire extinguishers, fire control equipment,
including special extinguishing equipment, such as that using
foam, inert gas, or dry chemicals, discharge control equipment,
and decontamination equipment; and

(d)  Water at adequate volume and pressure to supply water
hose streams, or foam producing equipment, or automatic
sprinklers, or water spray systems.  This demonstration shall be
made with the part B permit application.

3.4  TESTING AND MAINTENANCE OF EQUIPMENT
All facility communications or alarm systems, fire

protection equipment, safety equipment, discharge control
equipment, and decontamination equipment, where required,
shall be tested and maintained as necessary to assure its proper
operation in time of emergency.

3.5  ACCESS TO COMMUNICATIONS OR ALARM
SYSTEM

(a)  Whenever hazardous waste is being poured, mixed,
spread, or otherwise handled, all employees involved in the
operation shall have immediate access to an internal alarm or
emergency communication device, either directly or through
visual or voice contact with another employee, unless the
Director has ruled that this type of a device is not required under
R315-8-3.3.

(b)  If there is just one employee on the premises while the
facility is operating, he shall have immediate access to a device
capable of summoning external emergency assistance, such as
a telephone, immediately available at the scene of operation, or
a hand-held two-way radio, unless the Director has ruled that
this type of a device is not required under R315-8-3.3.

3.6  REQUIRED AISLE SPACE
The facility owner or operator shall maintain aisle space to

allow the unobstructed movement of personnel, fire protection
equipment, discharge control equipment, and decontamination
equipment to any area of facility operation in an emergency,
unless it can be demonstrated to the Director that aisle space is
not needed for any of these purposes.  This demonstration shall
be made with the part B permit application.

3.7  ARRANGEMENTS WITH LOCAL AUTHORITIES
(a)  The owner or operator shall attempt to make the

following arrangements, as appropriate for the type of waste
handled at his facility and the potential need for the services of
these organizations:

(1)  Arrangements to familiarize law enforcement agencies,
fire departments, and emergency response teams with the layout
of the facility, properties of hazardous waste handled at the
facility and associated hazards, places where facility personnel
would normally be working, entrances to and roads inside the
facility, and possible evacuation routes;

(2)  Where more than one law enforcement agency and fire
department might respond to an emergency, agreements
designating primary emergency authority to a specific law
enforcement agency and a specific fire department, and
agreements with any others to provide support to the primary
emergency authority;

(3)  Agreements with State emergency response teams,
emergency response contractors, and equipment suppliers; and

(4)  Arrangements to familiarize local hospitals with the
properties of hazardous waste handled at the facility and the
types of injuries or illnesses which could result from fires,
explosions, or releases at the facility.

(b)  Where State or local authorities decline to enter into
these arrangements, the owner or operator shall document the
refusal in the operating record.
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R315-8-4.  Contingency Plan and Emergency Procedures.
4.1  APPLICABILITY
The regulations in this section apply to the owners and

operators of all hazardous waste management facilities, except
as provided otherwise in R315-8-1(e).

4.2  PURPOSE AND IMPLEMENTATION OF
CONTINGENCY PLAN

(a)  Each owner or operator shall have a contingency plan
for his facility.  The contingency plan shall be designed to
minimize hazards to human health or the environment from
fires, explosions, or any unplanned sudden or non-sudden
discharge of hazardous waste or hazardous waste constituents to
air, soil, groundwater, or surface water.

(b)  The provisions of the plan shall be carried out
immediately whenever there is a fire, explosion, or discharge of
hazardous waste or hazardous waste constituents which could
threaten the environment or human health.

4.3  CONTENT OF CONTINGENCY PLAN
(a)  The plan shall describe the actions facility personnel

shall take to comply with R315-8-4.2 and R315-8-4.7 in
response to fires, explosions or any unplanned sudden or non-
sudden discharge of hazardous waste or hazardous waste
constituents to air, soil, or surface water at the facility.  If a
facility owner or operator already has prepared a Spill
Prevention, Control and Countermeasures (SPCC) Plan in
accordance with 40 CFR 112, or some other emergency or
contingency plan, he need only amend that plan to incorporate
hazardous waste management provisions sufficient to comply
with the requirements of this section.

(b)  The plan shall describe arrangements agreed to by local
law enforcement agencies, fire departments, hospitals,
contractors, and State and local emergency response teams to
coordinate emergency services pursuant to R315-8-3.7.

(c)  The plan shall list names, addresses and phone
numbers, office and home, of all persons qualified to act as
facility emergency coordinator, see R315-8-4.6, and this list
shall be kept up-to-date.  Where more than one person is listed,
one shall be named as primary emergency coordinator and
others shall be listed in the order in which they assume
responsibility as alternates.  For new facilities, this information
shall be supplied to the Director before operations begin rather
than at the time of submission of the plan.

(d)  The plan shall include a list of all emergency
equipment at the facility, such as fire extinguishing systems,
discharge control equipment, communications and alarm
systems, internal and external, and decontamination equipment,
where this equipment is required.  This list shall be kept up-to-
date.  In addition, the plan shall include the location and a
physical description of each item on the list, and a brief outline
of its capabilities.

(e)  The plan shall include an evacuation plan for facility
personnel where there is a possibility that evacuation could be
necessary.  This plan shall describe signal(s) to be used to begin
evacuation, evacuation routes, and alternate evacuation routes,
in cases where the primary routes could be blocked by
discharges of hazardous waste or fires.

4.4  COPIES OF A CONTINGENCY PLAN
A copy of the contingency plan and all revisions to the plan

shall be:
(a)  Maintained at the facility;
(b)  Made available upon request; and
(c)  Submitted to all local law enforcement agencies, fire

departments, hospitals, and State and local emergency response
teams that may be called upon to provide emergency services.

The contingency plan shall be submitted to the Director
with part B of the permit application under R315-3 and after
modification or approval will become a condition of any permit
issued.

4.5  AMENDMENT OF CONTINGENCY PLAN

The contingency plan shall be reviewed, and immediately
amended, if necessary, under any of the following
circumstances:

(a)  Revisions to the facility permit;
(b)  Failure of the plan in an emergency;
(c)  Changes in the facility design, construction, operation,

maintenance, or other circumstances that materially increase the
potential for fires, explosions, or discharges of hazardous waste
or hazardous waste constituents, or changes the response
necessary in an emergency;

(d)  Changes in the list of emergency coordinators; or
(e)  Changes in the list of emergency equipment.
4.6  EMERGENCY COORDINATOR
At all times there shall be at least one employee either

present on the facility premises or on call, i.e., available to
respond to an emergency by reaching the facility within a short
time period, with the responsibility for coordinating all
emergency response measures.  This facility emergency
coordinator shall be thoroughly familiar with all aspects of the
facility's contingency plan, all operations and activities at the
facility, the location and characteristics of waste handled, the
location of manifests and all other records within the facility,
and the facility layout.  In addition, this person shall have the
authority to commit the resources needed to carry out the
contingency plan.  The emergency coordinator's responsibilities
are more fully spelled out in R315-8-4.7.  Applicable
responsibilities for the emergency coordinator vary, depending
on factors such as type and variety of waste(s) handled by the
facility, and type and complexity of the facility.

4.7  EMERGENCY PROCEDURES
(a)  Whenever there is an imminent or actual emergency

situation, the facility's emergency coordinator, or his designee
when the emergency coordinator is on call, shall immediately:

(1)  Activate internal facility alarms or communication
systems, where applicable, to notify all facility personnel; and

(2)  Notify appropriate State or local agencies with
designated response roles whenever their assistance is needed.

(b)  In the event of a discharge, fire, or explosion, the
facility's emergency coordinator shall immediately identify the
character, exact source, amount, and areal extent of any
discharged materials.  He may do this by observation or review
of facility records or manifests, and, if necessary, by chemical
analysis.

(c)  Concurrently, the facility's emergency coordinator shall
assess possible hazards to the environment or human health that
may result from the discharge, fire, or explosion.  This
assessment shall consider both direct and indirect effects of the
discharge, fire, or explosion, e.g., the effects of any toxic,
irritating, or asphyxiating gases that are generated, or the effects
of any hazardous surface water run-off or hazardous
groundwater infiltration from water or chemical agents used to
control fire and heat-induced explosions.

(d)  The facility's emergency coordinator shall immediately
report his assessment that the facility has had a discharge, fire,
or explosion which could threaten human health, or the
environment, outside the facility, as follows:

(1)  If his assessment indicates that evacuation of local
areas may be advisable, he shall immediately notify appropriate
local authorities.  He shall be available to assist appropriate
officials in making the decision whether local areas should be
evacuated; and

(2)  He shall immediately notify both the Utah State
Department of Environmental Quality as specified in R315-9
and the government official designated as the on-scene
coordinator for that geographical area, in the applicable regional
contingency plan, or the National Response Center (800/424-
8802).  The report shall include:

(i)  Name and telephone number of reporter;
(ii)  Name and address of facility;
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(iii)  Time and type of incident, e.g., discharge, fire;
(iv)  Name and quantity of material(s) involved, to the

extent available;
(v)  The extent of injuries, if any; and
(vi)  The possible hazards to human health, or the

environment, outside the facility.
(e)  During an emergency, the facility's emergency

coordinator shall take all reasonable measures necessary to
ensure that fires, explosions, and discharges do not occur, recur,
or spread to other hazardous waste at the facility.  These
measures shall include, where applicable, stopping processes
and operations, collecting and containing discharged waste, and
removing or isolating containers.

(f)  If the facility stops operations in response to a
discharge, fire, or explosion, the facility's emergency
coordinator shall monitor for leaks, pressure buildup, gas
generation, or ruptures in valves, pipes, or other equipment,
wherever this is appropriate.

(g)  Immediately after an emergency, the emergency
coordinator shall provide for treating, storing, or disposing of
recovered waste, contaminated soil or surface water, or any
other material that results from a discharge, fire, or explosion at
the facility.  The recovered material shall be handled and
managed as a hazardous waste unless it is analyzed and
determined not to be, using the procedures specified in R315-2.

(h)  The facility's emergency coordinator shall ensure that,
in the affected area(s) of the facility:

(1)  No waste that may be incompatible with the released
material is treated, stored, or disposed of until cleanup
procedures are completed; and

(2)  All emergency equipment listed in the contingency
plan is cleaned and fit for its intended use before operations are
resumed.

(i)  The facility owner or operator shall notify the Director
and other appropriate State and local authorities, that the facility
is in compliance with R315-8-4.7(h) before operations are
resumed in the affected area(s) of the facility.

(j)  The facility owner or operator shall record in the
operating record the time, date, and nature of any incident that
requires implementing the contingency plan.  Within 15 days
after the incident, he shall submit a written report on the
emergency to the Director.  The report shall include:

(1)  Name, address, and telephone number of the owner or
operator;

(2)  Name, address, and telephone number of the facility;
(3)  Date, time, and type of incident, e.g., fire, discharge;
(4)  Name and quantity of material(s) involved;
(5)  The extent of injuries, if any;
(6)  An assessment of actual or potential hazards to the

environment or human health, where this is applicable; and
(7)  Estimated quantity and disposition of recovered

material that resulted from the incident.

R315-8-5.  Manifest System, Recordkeeping, and Reporting.
5.1  APPLICABILITY
The rules in R315-8-5 apply to owners and operators of

both on-site and off-site facilities, except as provided otherwise
in R315-8-1.  R315-8-5.2, R315-8-5.4, and R315-8-5.7 do not
apply to owners and operators of on-site facilities that do not
receive hazardous waste from off-site sources, nor to owners and
operators of off-site facilities with respect to waste military
munitions exempted from manifest requirements under 40 CFR
266.203(a).  R315-8-5.3, which incorporates by reference 40
CFR 264.73(b) only applies to permittees who treat, store, or
dispose of hazardous wastes on-site where such wastes were
generated.

5.2  USE OF MANIFEST SYSTEM
(a)(1)  If a facility receives hazardous waste accompanied

by a manifest, the owner or operator, or his agent, shall sign and

date the manifest as indicated in R315-8-5.2(a)(2) to certify that
the hazardous waste covered by the manifest was received, that
the hazardous waste was received except as noted in the
discrepancy space of the manifest, or that the hazardous waste
was rejected as noted in the manifest discrepancy space.

(2)  If a facility receives a hazardous waste shipment
accompanied by a manifest, the owner, operator or his agent
shall:

(i)  Sign and date, by hand, each copy of the manifest;
(ii)  Note any discrepancies in the manifest, as defined in

R315-8-5.4(a), on each copy of the manifest;
(iii)  Immediately give the transporter at least one copy of

the signed manifest;
(iv)  Within 30 days of the delivery, send a copy of the

manifest to the generator; and
(v)  Retain at the facility a copy of each manifest for at

least three years from the date of delivery.
(3)  If a facility receives hazardous waste imported from a

foreign source, the receiving facility shall mail a copy of the
manifest to the following addresses within 30 days of delivery:
International Compliance Assurance Division, OFA/OECA
(2254A), U.S. Environmental Protection Agency, Ariel Rios
Building, 1200 Pennsylvania Avenue, NW., Washington DC
20460 and Utah Division of Solid and Hazardous Waste, P O
Box 144880, Salt Lake City, Utah 84114-4880.

(b)  If a facility receives, from a rail or water (bulk
shipment) transporter, hazardous waste which is accompanied
by a shipping paper containing all the information required on
the manifest (excluding the EPA identification numbers,
generator's certification, and signatures), the owner or operator,
or his agent, shall:

(1)  Sign and date each copy of the manifest or shipping
paper (if the manifest has not been received) to certify that the
hazardous waste covered by the manifest or shipping paper was
received;

(2)  Note any significant discrepancies, as defined in R315-
8-5.4(a), in the manifest or shipping paper (if the manifest has
not been received) on each copy of the manifest or shipping
paper.

Comment:  The Agency does not intend that the owner or
operator of a facility whose procedures under R315-8-2.4,
which incorporates by reference 40 CFR 264.13(c), include
waste analysis shall perform that analysis before signing the
shipping paper and giving it to the transporter. R315-8-5.4(b),
however, requires reporting an unreconciled discrepancy
discovered during later analysis.

(3)  Immediately give the rail or water (bulk shipment)
transporter at least one copy of the manifest or shipping paper
(if the manifest has not been received);

(4)  Within 30 days after the delivery, send a copy of the
signed and dated manifest or a signed and dated copy of the
shipping paper (if the manifest has not been received within 30
days after delivery) to the generator; and

Comment:  R315-5-2.23(c) requires the generator to send
three copies of the manifest to the facility when hazardous waste
is sent by rail or water (bulk shipment).

(5)  Retain at the facility a copy of the manifest and
shipping paper (if signed in lieu of the manifest at the time of
delivery) for at least three years from the date of delivery.

(c)  Whenever a shipment of hazardous waste is initiated
from a facility, the owner or operator of that facility shall
comply with the requirements of R315-5.

Comment:  The provisions of R315-5-3.34, which
incorporates by reference 40 CFR 262.34, are applicable to the
on-site accumulation of hazardous wastes by generators.
Therefore, the provisions of R315-5-3.34, which incorporates
by reference 40 CFR 262.34, only apply to owners or operators
who are shipping hazardous waste which they generated at that
facility.



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 88

(d)  Within three working days of the receipt of a shipment
subject to R315 -5-8, which incorporates by reference 40 CFR
262, subpart H, the owner or operator of the facility shall
provide a copy of the tracking document bearing all required
signatures to the notifier, to the Office of Enforcement and
Compliance Assurance, Office of Compliance, Enforcement
Planning, Targeting and Data Division (2222A), Environmental
Protection Agency, 401 M St., SW., Washington, DC 20460,
and to competent authorities of all other concerned countries.
The original copy of the tracking document shall be maintained
at the facility for at least three years from the date of signature.

(e)  A facility shall determine whether the consignment
state for a shipment regulates any additional wastes (beyond
those regulated Federally) as hazardous wastes under its state
hazardous waste program.  Facilities shall also determine
whether the consignment state or generator state requires the
facility to submit any copies of the manifest to these states.

5.3  OPERATING RECORD
The requirements as found in 40 CFR 264.73, 2000 ed., are

adopted and incorporated by reference.
5.4  MANIFEST DISCREPANCIES
(a)  Manifest discrepancies are:
(1)  Significant discrepancies (as defined by R315-8-5.4(b))

between the quantity or type of hazardous waste designated on
the manifest or shipping paper, and the quantity and type of
hazardous waste a facility actually receives;

(2)  Rejected wastes, which may be a full or partial
shipment of hazardous waste that the treatment, storage, or
disposal facility cannot accept; or

(3)  Container residues, which are residues that exceed the
quantity limits for "empty" containers set forth in R315-2-7(b).

(b)  Significant discrepancies in quantity are:  for batch
waste, any variation in piece count, such as a discrepancy of one
drum in a truckload; for bulk waste, variations greater than 10
percent in weight.  Significant discrepancies in type are obvious
differences which can be discovered by inspection or waste
analysis, such as waste solvent substituted for waste acid, or
toxic constituents not reported on the manifest or shipping
paper.

(c)  Upon discovering a significant discrepancy, the owner
or operator shall attempt to reconcile the discrepancy with the
waste generator or transporter, e.g., with telephone
conversations.  If the discrepancy is not resolved within 15 days
after receiving the waste, the owner or operator shall
immediately submit to the Director a letter describing the
discrepancy and attempts to reconcile it, and a copy of the
manifest or shipping paper at issue.

(d)(1)  Upon rejecting waste or identifying a container
residue that exceeds the quantity limits for "empty" containers
set forth in R315-2-7(b), the facility shall consult with the
generator prior to forwarding the waste to another facility that
can manage the waste.  If it is impossible to locate an alternative
facility that can receive the waste, the facility may return the
rejected waste or residue to the generator.  The facility shall
send the waste to the alternative facility or to the generator
within 60 days of the rejection or the container residue
identification.

(2)  While the facility is making arrangements for
forwarding rejected wastes or residues to another facility under
R315-8-5.4, it must ensure that either the delivering transporter
retains custody of the waste, or, the facility shall provide for
secure, temporary custody of the waste, pending delivery of the
waste to the first transporter designated on the manifest prepared
under R315-8-5.4(e) or (f).

(e)  Except as provided in R315-8-5.4(e)(7), for full or
partial load rejections and residues that are to be sent off-site to
an alternate facility, the facility is required to prepare a new
manifest in accordance with R315-5-2.20(a) and the following
instructions:

(1)  Write the generator's U.S. EPA ID number in Item 1 of
the new manifest.  Write the generator's name and mailing
address in Item 5 of the new manifest.  If the mailing address is
different from the generator's site address, then write the
generator's site address in the designated space for Item 5.

(2)  Write the name of the alternate designated facility and
the facility's U.S. EPA ID number in the designated facility
block (Item 8) of the new manifest.

(3)  Copy the manifest tracking number found in Item 4 of
the old manifest to the Special Handling and Additional
Information Block of the new manifest, and indicate that the
shipment is a residue or rejected waste from the previous
shipment.

(4)  Copy the manifest tracking number found in Item 4 of
the new manifest to the manifest reference number line in the
Discrepancy Block of the old manifest (Item 18a).

(5)  Write the DOT description for the rejected load or the
residue in Item 9 (U.S. DOT Description) of the new manifest
and write the container types, quantity, and volume(s) of waste.

(6)  Sign the Generator's/Offeror's Certification to certify,
as the offeror of the shipment, that the waste has been properly
packaged, marked, and labeled and is in proper condition for
transportation and mail a signed copy of the manifest to the
generator identified in Item 5 of the new manifest.

(7)  For full load rejections that are made while the
transporter remains present at the facility, the facility may
forward the rejected shipment to the alternate facility by
completing Item 18b of the original manifest and supplying the
information on the next destination facility in the Alternate
Facility space.  The facility shall retain a copy of this manifest
for its records, and then give the remaining copies of the
manifest to the transporter to accompany the shipment.  If the
original manifest is not used, then the facility shall use a new
manifest and comply with R315-8-5.4(e)(1), (2), (3), (4), (5),
and (6).

(f)  Except as provided in R315-8-5.4(f)(7), for rejected
wastes and residues that shall be sent back to the generator, the
facility is required to prepare a new manifest in accordance with
R315-5-2.20(a) and the following instructions:

(1)  Write the facility's U.S. EPA ID number in Item 1 of
the new manifest.  Write the facility's name and mailing address
in Item 5 of the new manifest.  If the mailing address is different
from the facility's site address, then write the facility's site
address in the designated space for Item 5 of the new manifest.

(2)  Write the name of the initial generator and the
generator's U.S. EPA ID number in the designated facility block
(Item 8) of the new manifest.

(3)  Copy the manifest tracking number found in Item 4 of
the old manifest to the Special Handling and Additional
Information Block of the new manifest, and indicate that the
shipment is a residue or rejected waste from the previous
shipment.

(4)  Copy the manifest tracking number found in Item 4 of
the new manifest to the manifest reference number line in the
Discrepancy Block of the old manifest (Item 18a).

(5)  Write the DOT description for the rejected load or the
residue in Item 9 (U.S. DOT Description) of the new manifest
and write the container types, quantity, and volume(s) of waste.

(6)  Sign the Generator's/Offeror's Certification to certify,
as offeror of the shipment, that the waste has been properly
packaged, marked, and labeled and is in proper condition for
transportation.

(7)  For full load rejections that are made while the
transporter remains at the facility, the facility may return the
shipment to the generator with the original manifest by
completing Item 18a and 18b of the manifest and supplying the
generator's information in the Alternate Facility space.  The
facility shall retain a copy for its records and then give the
remaining copies of the manifest to the transporter to
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accompany the shipment.  If the original manifest is not used,
then the facility shall use a new manifest and comply with R315-
8-5.4(f)(1), (2), (3), (4), (5), (6), and (8).

(8)  For full or partial load rejections and container residues
contained in non-empty containers that are returned to the
generator, the facility must also comply with the exception
reporting requirements in R315-5-4.42(a)(1).

(g)  If a facility rejects a waste or identifies a container
residue that exceeds the quantity limits for "empty" containers
set forth in R315-2-7(b) after it has signed, dated, and returned
a copy of the manifest to the delivering transporter or to the
generator, the facility shall amend its copy of the manifest to
indicate the rejected wastes or residues in the discrepancy space
of the amended manifest.  The facility shall also copy the
manifest tracking number from Item 4 of the new manifest to the
Discrepancy space of the amended manifest, and shall re-sign
and date the manifest to certify to the information as amended.
The facility shall retain the amended manifest for at least three
years from the date of amendment, and shall within 30 days,
send a copy of the amended manifest to the transporter and
generator that received copies prior to their being amended.

5.5  AVAILABILITY, RETENTION, AND DISPOSITION
OF RECORDS

(a)  Records of waste disposal locations and quantities
required to be maintained under R315-8-5.3, which incorporates
by reference 40 CFR 264.73(b)(2) shall be submitted to the
Director and local land authority upon closure of the facility.

(b)  The retention period for all records required under this
section is extended automatically during the course of any
unresolved enforcement action regarding the facility or as
requested by the Director.

(c)  All records, including plans, required under R315-8
shall be furnished upon request, and made available at all
reasonable times for inspection.

5.6  BIENNIAL REPORT
Owners or operators of facilities that treat, store, or dispose

of hazardous waste shall prepare and submit a single copy of an
biennial report to the Director by March 1 of each even
numbered year.  The biennial report shall be submitted on EPA
form 8700-13B.  The biennial report shall cover facility
activities during the previous calendar year and shall include the
following information:

(a)  The EPA identification number, name, and address of
the facility;

(b)  The calendar year covered by the report;
(c)  For off-site facilities, the EPA identification number of

each hazardous waste generator from which a hazardous waste
was received during the year; for imported shipments, the name
and address of the foreign generator shall be given in the report;

(d)  A description and the quantity of each hazardous waste
received by the facility during the year.  For off-site facilities,
this information shall be listed by EPA identification number of
each generator;

(e)  The method(s) of treatment, storage, or disposal for
each hazardous waste; and

(f)  The most recent closure cost estimate under R315-8-8,
which incorporates by reference 40 CFR 264. 140 - 264.151,
and for disposal facilities, the most recent post-closure cost
estimate under R315-8-8, which incorporates by reference 40
CFR 264.140 - 264.151; and

(g)  For generators who treat, store, or dispose of hazardous
waste on-site, a description of the efforts undertaken during the
year to reduce the volume and toxicity of waste generated;

(h)  For generators who treat, store, or dispose of hazardous
waste on-site, a description of the changes in volume and
toxicity of waste actually achieved during the year in
comparison to previous years to the extent the information is
available for the years prior to 1984;

(i)  The certification signed by the owner or operator of the

facility or his authorized representative.
5.7  UNMANIFESTED WASTE REPORT
(a)  If a facility accepts for treatment, storage, or disposal

any hazardous waste from an off-site source without an
accompanying manifest, or without an accompanying shipping
paper as described in R315-6-2.20(e)(2), and if the waste is not
excluded from the manifest requirement of R315, then the
owner or operator shall prepare and submit a letter to the
Director within 15 days of the receipt of the waste.  The
unmanifested waste report shall include the following
information:

(1)  The EPA identification number, name, and address of
the facility;

(2)  The date of receipt of the waste;
(3)  The EPA identification number, name and address of

the generator and the transporter, if available;
(4)  A description and the quantity of each unmanifested

hazardous waste the facility received;
(5)  The method of treatment, storage, or disposal for each

hazardous waste;
(6)  The certification signed by the owner or operator of the

facility or his authorized representative; and
(7)  A brief explanation of why the waste was

unmanifested, if known.
5.8  ADDITIONAL REPORTS
In addition to the biennial and unmanifested waste

reporting requirements described in R315-8-5.6 and R315-8, a
facility owner operator shall also report the following to the
Director:

(a)  Discharges, fires, and explosions as specified in R315-
8-4.7(j);

(b)  Upon its request, all information as the Director may
deem necessary to determine compliance with the requirements
of R315-8;

(c)  Facility closure as specified in R315-8-7, which
incorporates by reference 40 CFR 264.110 - 264.120; and

(d)  As otherwise required in R315-8-6, R315-8-11, R315-
8-12, R315-8-13, R315-8-14, R315-8-17, which incorporates by
reference 40 CFR 264-1030 - 264.1036, R315-8-18, which
incorporates by reference 40 CFR 264.1050 - 264.1065, and
R315-8-22, which incorporates by reference 40 CFR 264.1080 -
264.1090.

R315-8-6.  Groundwater Protection.
6.1  APPLICABILITY
(a)(1)  Except as provided in R315-8-6.1(b), R315-8-6

applies to owners or operators of facilities that treat, store or
dispose of hazardous waste.  The owner or operator shall satisfy
the requirements identified in R315-8-6.1(a)(2) for all wastes,
or constituents thereof, contained in solid waste management
units at the facility, regardless of the time at which waste was
placed in the units.

(2)  All solid waste management units shall comply with
the requirements in R315-8-6.12.  A surface impoundment,
waste pile, and land treatment unit or landfill that receives
hazardous waste after July 26, 1982, hereinafter referred to as a
"regulated unit", shall comply with the requirements of R315-8-
6.2 through R315-8-6.11 in lieu of R315-8-6.12 for purposes of
detecting, characterizing and responding to releases to the
uppermost aquifer.  The financial responsibility requirements of
R315-8-6.12 apply to regulated units.

(3)  Groundwater monitoring shall be required at non-land
disposal facilities as determined to be necessary and appropriate
by the Director.

(b)  The owner or operator's regulated unit or units are not
subject to regulation for releases into the uppermost aquifer
under R315-8-6 if:

(1)  The owner or operator is exempted under R315-8-1(e)
or
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(2)  He operates a unit which the Director finds:
(i)  Is an engineered structure.
(ii)  Does not receive or contain liquid waste or waste

containing free liquid.
(iii)  Is designed and operated to exclude liquid,

precipitation, and other run-on and run-off.
(iv)  Has both inner and outer layers of containment

enclosing the waste.
(v)  Has a leak detection system built into each containment

layer.
(vi)  The owner or operator will provide continuing

operation and maintenance of these leak detection systems
during the active life of the unit and the closure and post-closure
care periods, and

(vii)  To a reasonable degree of certainty, will not allow
hazardous constituents to migrate beyond the outer containment
layer prior to the end of the post-closure care period.

(3)  The Director finds pursuant to R315-8-13.11(d) that
the treatment zone of a land treatment unit that qualifies as a
regulated unit does not contain levels of hazardous constituents
that are above background levels of those constituents by an
amount that is statistically significant, and if an unsaturated zone
monitoring program meeting the requirements of R315-8-13.9
has not shown a statistically significant increase in hazardous
constituents below the treatment zone during the operating life
of the unit.  An exemption under this paragraph can only relieve
an owner or operator of responsibility to meet the requirements
of this subpart during the post-closure care period; or

(4)  The Director finds that there is no potential for
migration of liquid from a regulated unit to the uppermost
aquifer during the active life of the regulated unit, including the
closure period and the post-closure care period specified under
R315-8-7, which incorporates by reference 40 CFR 264.110 -
264.120.  This demonstration shall be certified by a qualified
geologist or geotechnical engineer.  In order to provide an
adequate margin of safety in the prediction of potential
migration of liquid, the owner or operator shall base any
predictions made under this paragraph on assumptions that
maximize the rate of liquid migration.

(5)  He designs and operates a waste pile in compliance
with R315-8-12.1(c).

(c)  The regulations under this section apply during the
active life of the regulated unit, including the closure period.
After closure of the regulated unit, the regulations in this
section:

(1)  Do not apply if the waste, waste residues, contaminated
containment system components, and contaminated subsoils are
removed or decontaminated at closure;

(2)  Apply during the post-closure care period under R315-
8-7, which incorporates by reference 40 CFR 264.110 - 264-
120, if the owner or operator is conducting a detection
monitoring program under R315-8-6.9;

(3)  Apply during the compliance period under R315-8-6.7
the owner is conducting a compliance monitoring program
under R315-8-6.10 or a corrective action program under R315-
8-6.11.

(d)  Requirements in this section may apply to
miscellaneous units when necessary to comply with R315-8-24,
which incorporates by reference 40 CFR 264.601 - 264.603.

(e)  The regulations of R315-8-6 apply to all owners and
operators subject to the requirements of R315-3-1.1(e)(7), when
the Director issues either a post-closure permit or an enforceable
document, as defined in R315-3-1.1(e)(7), at the facility. When
the Director issues an enforceable document, references in
R315-8-6 to "in the permit" mean "in the enforceable
document."

(f)  The Director may replace all or part of the requirements
of R315-8-6.2 through R315-8-6.11 applying to a regulated unit
with alternative requirements for groundwater monitoring and

corrective action for releases to groundwater set out in the
permit, or in an enforceable document, as defined in R315-3-
1.1(e)(7) where the Director determines that:

(1)  The regulated unit is situated among solid waste
management units, or areas of concern, a release has occurred,
and both the regulated unit and one or more solid waste
management unit(s), or areas of concern, are likely to have
contributed to the release; and

(2)  It is not necessary to apply the groundwater monitoring
and corrective action requirements of R315-8-6.2 through
R315-8-6.11 because alternative requirements will protect
human health and the environment.

6.2  REQUIRED PROGRAMS
(a)  Owners and operators subject to this section shall

conduct a monitoring and response program as follows:
(1)  Whenever hazardous constituents under R315-8-6.4,

from a regulated unit are detected at the compliance point under
R315-8-6.6, the owner or operator shall institute a compliance
monitoring program under R315-8-6.10.  Detected is defined as
statistically significant evidence of contamination as described
in R315-8-6.9(f);

(2)  Whenever the groundwater protection standard under
R315-8-6.3, is exceeded, the owner or operator shall institute a
corrective action program under R315-8-6.11.  "Exceeded" is
defined as statistically significant evidence of increased
contamination as described in R315-8-6.10(d);

(3)  Whenever hazardous constituents under R315-8-6.4,
from a regulated unit exceed concentration limits under R315-8-
6.5 in groundwater between the compliance point under R315-
8-6.6 and the downgradient facility property boundary, the
owner or operator shall institute a corrective action program
under R315-8-6.11; or

(4)  In all other cases, the owner or operator shall institute
a detection monitoring program under R315-8-6.9.

(b)  The Director will specify in the facility permit the
specific elements of the monitoring and response program.  The
Director may include one or more of the programs identified in
R315-8-6.2(a) in the facility permit as may be necessary to
protect human health and the environment and will specify the
circumstances under which each of the programs will be
required.  In deciding whether to require the owner or operator
to be prepared to institute a particular program, the Director will
consider the potential adverse effects on human health and the
environment that might occur before final administrative action
on a permit modification application to incorporate this type of
a program could be taken.

6.3  GROUNDWATER PROTECTION STANDARD
The owner or operator shall comply with conditions

specified in the facility permit that are designed to ensure that
hazardous constituents under R315-8-6.4 that are detected in the
groundwater from a regulated unit do not exceed the
concentration limits under R315-8-6.5 in the uppermost aquifer
underlaying the waste management area beyond the point of
compliance under R315-8-6.6 during the compliance period
under R315-8-6.7.  The Director will establish this groundwater
protection standard in the facility permit when hazardous
constituents have been detected in the groundwater.

6.4  HAZARDOUS CONSTITUENTS
(a)  The Director will specify in the facility permit the

hazardous constituents to which the groundwater protection
standard of R315-8-6.3 applies.  Hazardous constituents are
constituents identified in R315-50-10, which incorporates by
reference 40 CFR 261, Appendix VIII, that have been detected
in groundwater in the uppermost aquifer underlaying a regulated
unit and that are reasonably expected to be in or derived from
waste contained in a regulated unit, unless the Director has
excluded them under paragraph 8.6.4(b).

(b)  The Director will exclude an R315-50-10 constituent
from the list of hazardous constituents specified in the facility
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permit if he finds that the constituent is not capable of posing a
substantial present or potential hazard to human health or the
environment.  In deciding whether to grant an exemption, the
Director will consider the following:

(1)  Potential adverse effects on groundwater quality,
considering:

(i)  The physical and chemical characteristics of the waste
in the regulated unit, including its potential for migration;

(ii)  The hydrogeological characteristics of the facility and
surrounding land;

(iii)  The quantity of groundwater and the direction of
groundwater flow;

(iv)  The proximity and withdrawal rates of groundwater
users;

(v)  The current and future uses of groundwater in the area;
(vi)  The existing quality of groundwater, including other

sources of contamination and their cumulative impact on the
groundwater quality;

(vii)  The potential for health risks caused by human
exposure to waste constituents;

(viii)  The potential damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste
constituents;

(ix)  The persistence and permanence of the potential
adverse effects; and

(2)  Potential adverse effects on hydraulically-connected
surface water quality, considering:

(i)  The volume and physical and chemical characteristics
of the waste in the regulated unit;

(ii)  The hydrogeological characteristics of the facility and
surrounding land;

(iii)  The quantity and quality of groundwater and the
direction of groundwater flow;

(iv)  The patterns of rainfall in the region;
(v)  The proximity of the regulated unit to surface waters;
(vi)  The current and future uses of surface waters in the

area and any water quality standards established for those
surface waters;

(vii)  The existing quality of surface water, including other
sources of contamination and the cumulative impact on surface
water quality;

(viii)  The potential for health risks caused by human
exposure to waste constituents;

(ix)  The potential damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste
constituents; and

(x)  The persistence and permanence of the potential
adverse effects.

(c)  In making any determination under R315-8-6.4(b)
about the use of groundwater in the area around the facility, the
Director will consider any identification of underground sources
of drinking water.

6.5  CONCENTRATION LIMITS
(a)  The Director will specify in the facility permit

concentration limits in the groundwater for hazardous
constituents established under R315-8-6.4.  The concentration
of a hazardous constituent:

(1)  Shall not exceed the background level of that
constituent in the groundwater at the time that limit is specified
in the permit; or

(2)  For any of the constituents listed in Table 1, shall not
exceed the respective value given in that Table if the
background level of the constituent is below the value given in
Table 1; or

TABLE 1
Maximum Concentration of Constituents for Groundwater Protection

                                                  MAXIMUM
   CONSTITUENT                                CONCENTRATION(1)

   Arsenic                                              0.05

   Barium                                               1.0

   Cadmium                                              0.01

   Chromium                                             0.05

   Lead                                                 0.05

   Mercury                                              0.002

   Selenium                                             0.01

   Silver                                               0.05

   Endrin               (1,2,3,4,10,10-hexachloro-1,
                        7-epoxy-1,4,4a,5,6,7,8,
                        9a-octahydro-1, 4-endo,
                        endo-5,8-dimethano
                        naphthalene)                    0.0002

   Lindane              (1,2,3,4,5,6,-hexachlorocyclohexane,
                        gamma isomer)                   0.004

    Methoxychlor        (1,1,1-Trichloro-2,2-bis
                        (p-methoxyphenylethane)         0.1

   Toxaphene            (C10H10C18, Technical
                        chlorinated camphene,
                        67-69 percent chlorine)         0.005

   2,4-D                (2,4-Dichlorophenoxyacetic
                        acid)                           0.1

   2,4,5-TP Silvex  (2,4,5-Trichlorophenoxypropionic
                     acid)                              0.01

     (1)Milligrams per liter

(3)  Shall not exceed an alternate limit established by the
Director under R315-8-6.5(b).

(b)  The Director will establish an alternate concentration
limit for a hazardous constituent if they find that the constituent
will not pose a substantial present or potential hazard to human
health or the environment as long as the alternate concentration
limit is not exceeded.  In establishing alternate concentration
limits, the Director will consider the following factors:

(1)  Potential adverse effects on groundwater quality,
considering:

(i)  The physical and chemical characteristics of the waste
in the regulated unit, including its potential for migration;

(ii)  The hydrogeological characteristics of the facility and
surrounding land;

(iii)  The quantity of groundwater and the direction of
groundwater flow;

(iv)  The proximity and withdrawal rates of groundwater
users;

(v)  The current and future uses of groundwater in the area;
(vi)  The existing quality of groundwater, including other

sources of contamination and their cumulative impact on the
groundwater quality;

(vii)  The potential for health risks caused by human
exposure to waste constituents;

(viii)  The potential damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste
constituents;

(ix)  The persistence and permanence of the potential
adverse effects; and

(2)  Potential adverse effects on hydraulically connected
surface water quality, considering:

(i)  The volume and physical and chemical characteristics
of the waste in the regulated unit;

(ii)  The hydrogeological characteristics of the facility and
surrounding land;

(iii)  The quantity and quality of groundwater, and the
direction of groundwater flow;

(iv)  The patterns of rainfall in the region;
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(v)  The proximity of the regulated unit to surface waters;
(vi)  The current and future uses of surface waters in the

area and any water quality standards established for those
surface waters;

(vii)  The existing quality of surface water, including other
sources of contamination and the cumulative impact on surface
water quality;

(viii)  The potential for health risks caused by human
exposure to waste constituents;

(ix)  The potential damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste
constituents; and

(x)  The persistence and permanence of the potential
adverse effects.

(c)  In making any determination under R315-8-6.5(b)
about the use of groundwater in the area around the facility the
Director will consider any identification of underground sources
of drinking water.

6.6  POINT OF COMPLIANCE
(a)  The Director will specify in the facility permit the point

of compliance at which the groundwater protection standard of
R315-8-6.3 applies and at which monitoring shall be conducted.
The point of compliance is a vertical surface located at the
hydraulically downgradient limit of the waste management area
that extends down into the uppermost aquifer underlaying the
regulated units.

(b)  The waste management area is the limit projected in the
horizontal plane of the area on which waste will be placed
during the active life of a regulated unit.

(1)  The waste management area includes horizontal space
taken up by any liner, dike, or other barrier designed to contain
waste in a regulated unit.

(2)  If the facility contains more than one regulated unit, the
waste management area is described by an imaginary line
circumscribing the several regulated units.

6.7  COMPLIANCE PERIOD
(a)  The Director will specify in the facility permit the

compliance period during which the groundwater protection
standard of R315-8-6.3 applies.  The compliance period is the
number of years equal to the active life of the waste management
area, including any waste management activity prior to permit
and the closure period.

(b)  The compliance period begins when the owner or
operator initiates a compliance monitoring program meeting the
requirements of R315-8-6.9.

(c)  If the owner or operator is engaged in a corrective
action program at the end of the compliance period specified in
R315-8-6.7(a), the compliance period is extended until the
owner or operator can demonstrate that the groundwater
protection standard of R315-8-6.3 has not been exceeded for a
period of three consecutive years.

6.8  GENERAL GROUNDWATER MONITORING
REQUIREMENTS

The owner or operator shall comply with the following
requirements for any groundwater monitoring program
developed to satisfy R315-8-6.9, R315-8-6.10, or R315-8-6.11:

(a)  The groundwater monitoring system shall consist of a
sufficient number of wells, installed at appropriate locations and
depths to yield groundwater samples from the uppermost aquifer
that:

(1)  Represent the quality of background water that has not
been affected by leakage from a regulated unit;

(i)  A determination of background quality may include
sampling of wells that are not hydraulically upgradient of the
waste management area where:

(A)  hydrogeologic conditions do not allow the owner or
operator to determine what wells are hydraulically upgradient;
and

(B)  Sampling at other wells will provide an indication of

background groundwater quality that is representative or more
representative than that provided by the upgradient wells;

(2)  represent the quality of groundwater passing the point
of compliance; and

(3)  allow for the detection of contamination when
hazardous waste or hazardous constituents have migrated from
the waste management area to the uppermost aquifer.

(b)  If a facility contains more than one regulated unit,
separate groundwater monitoring systems are not required for
each regulated unit provided that provisions for sampling the
groundwater in the uppermost aquifer will enable detection and
measurement at the compliance point of hazardous constituents
from the regulated units that have entered the groundwater in
the uppermost aquifer.

(c)  All monitoring wells shall be cased in a manner that
maintains the integrity of the monitoring well bore hole.  This
casing shall be screened or perforated and packed with gravel or
sand, where necessary, to enable collection of groundwater
samples.  The annular space, i.e., the space between the bore
hole and well casing, above the sampling depth shall be sealed
to prevent contamination of samples and the groundwater.

(d)  The groundwater monitoring program shall include
consistent sampling and analysis procedures that are designed
to ensure monitoring results that provide a reliable indication of
groundwater quality below the waste management area.  At a
minimum the program shall include procedures and techniques
for:

(1)  Sample collection;
(2)  Sample preservation and shipment;
(3)  Analytical procedures; and
(4)  Chain of custody control.
(e)  The groundwater monitoring program shall include

sampling and analytical methods that are appropriate for
groundwater sampling and that accurately measure hazardous
constituents in groundwater samples.

(f)  The groundwater monitoring program shall include a
determination of the groundwater surface elevation each time
groundwater is sampled.

(g)  In detection monitoring or where appropriate in
compliance monitoring, data on each hazardous constituent
specified in the permit will be collected from background wells
and wells at the compliance point.  The number and kinds of
samples collected to establish background shall be appropriate
for the form of statistical test employed, following generally
accepted statistical principles.  The sample size should be as
large as necessary to ensure with reasonable confidence that a
contaminant release to groundwater from a facility will be
detected.  The owner or operator will determine an appropriate
sampling procedure and interval for each hazardous constituent
listed in the facility permit which shall be specified in the unit
permit upon approval by the Director.  This sampling procedure
should be:

(1)  a sequence of at least four samples, taken at an interval
that assures, to the greatest extent technically feasible, that an
independent sample is obtained, by reference to the uppermost
aquifer's effective porosity, hydraulic conductivity, and
hydraulic gradient, and the fate and transport characteristics of
the potential contaminants; or

(2)  an alternate sampling procedure proposed by the owner
or operator and approved by the Director.

(h)  The owner or operator will specify one of the
following statistical methods to be used in evaluating
groundwater monitoring data for each hazardous constituent,
upon approval by the Director, will be specified in the unit
permit.  The statistical test chosen shall be conducted separately
for each hazardous constituent in each well.  Where practical
quantification limits, pql's, are used in any of the following
statistical procedures to comply with R315-8-6.8(i)(5), the pql
shall be proposed by the owner or operator and approved by the
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Director.  Use of any of the following statistical methods shall
be protective of human health and the environment and shall
comply with the performance standards outlined in R315-8-
6.8(i).

(1)  a parametric analysis of variance, ANOVA, followed
by multiple comparisons procedures to identify statistical
significant evidence of contamination.  The method shall include
estimation and testing of the contrasts between each compliance
well's mean and the background mean levels for each
constituent;

(2)  an analysis of variance, ANOVA, based on ranks
followed by multiple comparisons procedures to identify
statistical significant evidence of contamination.  The method
shall include estimation and testing of the contrasts between
compliance well's median and the background median levels for
each constituent;

(3)  a tolerance or prediction interval procedure in which an
interval for each constituent is established from the distribution
of the background data, and the level of each constituent in each
compliance well is compared to the upper tolerance or
prediction limit;

(4)  a control chart approach that gives control limits for
each constituent;

(5)  another statistical test method submitted by the owner
or operator and approved by the Director.

(i)  Any statistical method chosen under R315-8-6.8(h) for
specification in the unit permit shall comply with the following
performance standards, as appropriate:

(1)  The statistical method used to evaluate groundwater
monitoring data shall be appropriate for the distribution of
chemical parameters or hazardous constituents.  If the
distribution of the chemical parameters or hazardous
constituents is shown by the owner or operator to be
inappropriate for a normal theory test, then the data should be
transformed or a distribution-free theory test should be used.  If
the distributions for the constituents differ, more than one
statistical method may be needed.

(2)  If an individual well comparison procedure is used to
compare an individual compliance well constituent
concentration with background constituent concentrations or a
groundwater protection standard, the test shall be done at a Type
I error level no less than 0.01 for each testing period.  If a
multiple comparisons procedure is used, the Type I
experimentwise error rate for each testing period shall be no less
than 0.05; however, the Type I error of no less than 0.01 for
individual well comparisons shall be maintained.  This
performance standard does not apply to tolerance intervals,
predictions intervals or control charts.

(3)  If a control chart approach is used to evaluate
groundwater monitoring data, the specific type of control chart
and its associated parameter values shall be proposed by the
owner or operator and approved by the Director if he finds it to
be protective of human health and the environment.

(4)  If a tolerance interval or a prediction interval is used to
evaluate groundwater monitoring data, the levels of confidence
and, for tolerance intervals, the percentage of the population that
the interval shall contain, shall be proposed by the owner or
operator and approved by the Director if he finds these
parameters to be protective of human health and the
environment.  These parameters will be determined after
considering the number of samples in the background data base,
the data distribution, and the range of the concentration values
for each constituent of concern.

(5)  The statistical method shall account for data below the
limit of detection with one or more statistical procedures that are
protective of human health and the environment.  Any practical
quantification limit, pql, approved by the Director under R315-
8-6.8(h) that is used in the statistical method shall be the lowest
concentration level that can be reliably achieved within

specified limits of precision and accuracy during routine
laboratory operating conditions that are available to the facility.

(6)  If necessary, the statistical method shall include
procedures to control or correct for seasonal and spatial
variability as well as temporal correlation in the data.

(j)  Groundwater monitoring data collected in accordance
with R315-8-6.8(g) including actual levels of constituents shall
be maintained in the facility operating record.  The Director will
specify in the permit when the data shall be submitted for
review.

6.9  DETECTION MONITORING PROGRAM
An owner or operator required to establish a detection

monitoring program under this section shall, at a minimum,
discharge the following responsibilities:

(a)  The owner or operator shall monitor for indicator
parameters, e.g., specific conductance, pH, total organic carbon,
or total organic halogen, waste constituents, or reaction products
that provide a reliable indication of the presence of hazardous
constituents in groundwater.  The Director will specify the
parameters or constituents to be monitored in the facility permit
after considering the following factors:

(1)  The types, quantities, and concentrations of
constituents in wastes managed at the regulated unit;

(2)  The mobility, stability, and persistence of waste
constituents or their reaction products in the unsaturated zone
beneath the waste management area;

(3)  The detectability of indicator parameters, waste
constituents, and reaction products in groundwater; and

(4)  The concentrations or values and coefficients of
variation of proposed monitoring parameters or constituents in
the groundwater background.

(b)  The owner or operator shall install a groundwater
monitoring system at the compliance point as specified under
R315-8-6.6.  The groundwater monitoring system shall comply
with R315-8-6.8(a)(2), (b), and (c).

(c)  The owner or operator shall conduct a groundwater
monitoring program for each chemical parameter and hazardous
constituent specified in the permit pursuant to R315-8-6.9(a) in
accordance with R315-8-6.9(g).  The owner or operator shall
maintain a record of groundwater analytical data as measured
and in a form necessary for the determination of statistical
significance under R315-8-6.8(h).

(d)  The Director will specify the frequencies for collecting
samples and conducting statistical tests to determine whether
there is statistically significant evidence of contamination for
any parameter or hazardous constituent specified in the permit
under R315-8-6.9(a) in accordance with R315-8-6.8(g).  A
sequence of at least four samples from each well, background
and compliance wells, shall be collected at least semiannually
during detection monitoring.

(e)  The owner or operator shall determine the groundwater
flow rate and direction in the uppermost aquifer at least
annually.

(f)  The owner or operator shall determine whether there is
statistically significant evidence of contamination for any
chemical parameter of hazardous constituent specified in the
permit pursuant to R315-8-6.9(a) at a frequency specified under
R315-8-6.9(d).

(1)  In determining whether statistically significant
evidence of contamination exists, the owner or operator shall
use the method specified in the permit under R315-8-6.8(h).
This method shall compare data collected at the compliance
point to the background groundwater quality data.

(2)  The owner or operator shall determine whether there
is statistically significant evidence of contamination at each
monitoring well as the compliance point within a reasonable
period of time after completion of sampling.  The Director will
specify in the facility permit what period of time is reasonable,
after considering the complexity of the statistical test and the
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availability of laboratory facilities to perform the analysis of
groundwater samples.

(g)  If the owner or operator determines pursuant to R315-
8-6.9(f) that there is statistically significant evidence of
contamination for chemical parameters of hazardous
constituents specified pursuant to R315-8-6.9(a) at any
monitoring well at the compliance point, he shall:

(1)  notify the Director of this finding in writing within
seven days.  The notification shall indicate what chemical
parameters or hazardous constituents have shown statistically
significant evidence of contamination;

(2)  immediately sample the groundwater in all monitoring
wells and determine whether constituents in the list of R315-50-
14, which incorporates by reference 40 CFR 264, Appendix IX,
are present, and if so, in what concentration;

(3)  for any R315-50-14, which incorporates by reference
40 CFR 264, Appendix IX, compounds found in the analysis
pursuant to R315-8-6.9(g)(2), the owner or operator may
resample within one month and repeat the analysis for these
compounds detected.  If the results for the second analysis
confirm the initial results, then these constituents will form the
basis for compliance monitoring.  If the owner or operator does
not resample for the compounds found pursuant to R315-8-
6.9(g)(2), the hazardous constituents found during this initial
R315-50-14, which incorporates by reference 40 CFR 264,
Appendix IX, analysis will form the basis for compliance
monitoring;

(4)  within 90 days, submit to the Director an application
for a permit modification to establish a compliance monitoring
program meeting the requirements of R315-8-6.10.  The
application shall include the following information;

(i)  an identification of the concentration of any R315-50-
14, which incorporates by reference 40 CFR 264, Appendix IX,
constituent detected in the groundwater at each monitoring well
at the compliance point;

(ii)  any proposed changes to the groundwater monitoring
system at the facility necessary to meet the requirements of
R315-8-6.10;

(iii)  any proposed additions or changes to the monitoring
frequency, sampling and analysis procedures or methods, or
statistical methods used at the facility necessary to meet the
requirements of R315-8-6.10;

(iv)  for each hazardous constituent detected at the
compliance point, a proposed concentration limit under R315-8-
6.10(a)(1) or (2), or a notice of intent to seek an alternate
concentration limit under R315-8-6.5(b); and

(5)  within 180 days, submit to the Director:
(i)  all data necessary to justify an alternate concentration

limit sought under R315-8-6.5(b); and
(ii)  an engineering feasibility plan for a corrective action

program necessary to meet the requirement of R315-8-6.11,
unless:

(A)  all hazardous constituents identified under R315-8-
6.9(g)(2) are listed in R315-8-6.5, Table 1 and their
concentrations do not exceed their respective values given in
that table; or

(B)  the owner or operator has sought an alternate
concentration limit under R315-8-6.5(b) for every hazardous
constituent identified under R315-8-6.9(g)(2).

(6)  If the owner or operator determines, pursuant to R315-
8-6.9(f), that there is a statistically significant difference for
chemical parameters or hazardous constituents specified
pursuant to R315-8-6.9(a) at any monitoring well at the
compliance point, he may demonstrate that a source other than
a regulated unit caused the contamination or that the detection
is an artifact caused by an error in sampling, analysis, or
statistical evaluation or natural variation in the groundwater.
The owner or operator may make a demonstration under R315-
8-6.9(g)(6) in addition to, or in lieu of, submitting a permit

modification application under R315-8-6.9(g)(4); however, the
owner or operator is not relieved of the requirement to submit
a permit modification application within the time specified in
R315-8-6.9(g)(4) unless the demonstration made under R315-8-
6.9(g)(6) successfully shows that a source other than the
regulated unit caused the increase, or that the increase resulted
from error in sampling, analysis, or evaluation.  In making a
demonstration under R315-8-6.9(g)(6), the owner or operator
shall:

(i)  notify the Director in writing within seven days of
determining statistically significant evidence of contamination
at the compliance point that he intends to make a demonstration
under this paragraph;

(ii)  within 90 days, submit a report to the Director which
demonstrates that a source other than a regulated unit caused the
contamination or that the contamination resulted from error in
sampling, analysis, or evaluation;

(iii)  within 90 days, submit to the Director an application
for a permit modification to make any appropriate changes to
the detection monitoring program facility; and

(iv)  continue to monitor in accordance with the detection
monitoring program established under R315-8-6.9.

(h)  If the owner or operator determines that the detection
monitoring program no longer satisfies the requirements of this
section, he shall, within 90 days, submit an application for a
permit modification to make any appropriate changes to the
program.

6.10  COMPLIANCE MONITORING PROGRAM
An owner or operator required to establish a compliance

monitoring program under this section shall, at a minimum,
discharge the following responsibilities:

(a)  The owner or operator shall monitor the groundwater
to determine whether regulated units are in compliance with the
groundwater protection standard under R315-8-6.3.  The
Director will specify the groundwater protection standard in the
facility permit including:

(1)  A list of the hazardous constituents identified under
R315-8-6.4;

(2)  Concentration limits under R315-8-6.5 for each of
those hazardous constituents;

(3)  The compliance point under R315-8-6.6;
(4)  The compliance period under R315-8-6.7.
(b)  The owner or operator shall install a groundwater

monitoring system at the compliance point as specified under
R315-8-6.6.  The groundwater monitoring system shall comply
with R315-8-6.8(a)(2), (b) and (c).

(c)  The Director will specify the sampling procedures and
statistical methods appropriate for the constituents and the
facility, consistent with R315-8-6.8(g) and (h).

(1)  The owner or operator shall conduct a sampling
program for each chemical parameter or hazardous waste
constituent in accordance with R315-8-6.8(g).

(2)  The owner or operator shall record groundwater
analytical data as measured and in form necessary for the
determination of statistical significance under R315-8-6.8(h) for
the compliance period of the facility.

(d)  The owner or operator shall determine whether there
is statistically significant evidence of increased contamination
for any chemical parameter or hazardous constituent specified
in the permit, pursuant to R315-8-6.10(a), at a frequency
specified under R315-8-6.10(f).

(1)  In determining whether statistically significant
evidence of increased contamination exists, the owner or
operator shall use the method specified in the permit under
R315-8-6.5.  The method shall compare data collected at the
compliance point to a concentration limit developed in
accordance with R315-8-6.8(h).

(2)  The owner or operator shall determine whether there
is statistically significant evidence of increase contamination at
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each monitoring well at the compliance point within a
reasonable time period after completion of sampling.  The
Director will specify that time period in the facility permit, after
considering the complexity of the statistical test and the
availability of laboratory facilities to perform the analysis of
groundwater samples.

(e)  The owner or operator shall determine the groundwater
flow rate and direction in the uppermost aquifer at least
annually.

(f)  The Director will specify the frequencies for collecting
samples and conducting statistical tests to determine statistically
significant evidence of increased contamination in accordance
with R315-8-6.8(g).

(g)  The owner or operator shall analyze samples from all
monitoring wells at the compliance point for all constituents
contained in R315-50-14, which incorporates by reference 40
CFR, Appendix IX, at least annually to determine whether
additional hazardous constituents are present in the uppermost
aquifer and, if so, at what concentration, pursuant to procedures
in R315-8-6.9(f).  If the owner or operator finds R315-50-14,
which incorporates by reference 40 CFR 264, Appendix IX,
constituents in the groundwater that are not already identified in
the permit as monitoring constituents, the owner or operator
may resample within one month and repeat the R315-50-14,
which incorporates by reference 40 CFR 264, Appendix IX,
analysis.  If the second analysis confirms the presence of new
constituents, the owner or operator shall report the concentration
of these additional constituents to the Director within seven days
after the completion of the second analysis and add them to the
monitoring list.  If the owner or operator chooses not to
resample, then he shall report the concentrations of these
additional constituents to the Director within seven days after
completion of the initial analysis and add them to the monitoring
list.

(h)  If the owner or operator determines pursuant to R315-
8-6.10(d) that any concentration limits under R315-8-6.5 are
being exceeded at any monitoring well at the point of
compliance he shall:

(1)  Notify the Director of this finding in writing within
seven days.  The notification shall indicate which concentration
limits have been exceeded;

(2)  Submit to the Director an application for a permit
modification to establish a corrective action program meeting
the requirements of R315-8-6.11, within 180 days, or within 90
days if an engineering feasibility study has been previously
submitted to the Director under R315-8-6.9(h)(5).  The
application shall at a minimum include the following
information:

(i)  A detailed description of corrective actions that will
achieve compliance with the groundwater protection standard
specified in the permit under R315-8-6.10(a); and

(ii)  A plan for a groundwater monitoring program that will
demonstrate the effectiveness of the corrective action.  The
groundwater monitoring program may be based on a compliance
monitoring program developed to meet the requirements of this
section.

(i)  If the owner or operator determines, pursuant to R315-
8-6.10(d), that the groundwater concentration limits under
R315-8-6.10 are being exceeded at any monitoring well at the
point of compliance, he may demonstrate that a source other
than a regulated unit caused the contamination or that the
detection is an artifact caused by an error in sampling, analysis,
or statistical evaluation or natural variation in the groundwater.
In making a demonstration under R315-8-6.10(i), the owner or
operator shall:

(1)  Notify the Director in writing within seven days that he
intends to make a demonstration under R315-8-6.10(i);

(2)  Within 90 days, submit a report to the Director which
demonstrates that a source other than a regulated unit caused the

standard to be exceeded or that the apparent noncompliance
with the standards resulted from error in sampling, analysis, or
evaluation;

(3)  Within 90 days, submit to the Director an application
for a permit modification to make any appropriate changes to
the compliance monitoring program at the facility; and

(4)  Continue to monitor in accord with the compliance
monitoring program established under this section.

(j)  If the owner or operator determines that the compliance
monitoring program no longer satisfies the requirements of this
section, he shall within 90 days, submit an application for a
permit modification to make any appropriate changes to the
program.

6.11  CORRECTIVE ACTION PROGRAM
An owner or operator required to establish a corrective

action program under this section shall, at a minimum, discharge
the following responsibilities:

(a)  The owner or operator shall take corrective action to
ensure that regulated units are in compliance with the
groundwater protection standard under R315-8-6.3.  The
Director will specify the groundwater protection standard in the
facility permit, including:

(1)  A list of hazardous constituents identified under R315-
8-6.4;

(2)  Concentration limits under R315-8-6.5 for each of
those hazardous constituents;

(3)  The compliance point under R315-8-6.6; and
(4)  The compliance period under R315-8-6.7.
(b)  The owner or operator shall implement a corrective

action program that prevents hazardous constituents from
exceeding their respective concentration limits at the
compliance point by removing the hazardous waste constituents
or treating them in place.  The permit will specify the specific
measures that will be taken.

(c)  The owner or operator shall begin corrective action
within a reasonable time period after the groundwater protection
standard is exceeded.  The Director will specify that time period
in the facility permit.  If a facility permit includes a corrective
action program in addition to a compliance monitoring program,
the permit will specify when the corrective action will begin and
the requirement will operate in lieu of R315-8-6.10(i)(2).

(d)  In conjunction with a corrective action program, the
owner or operator shall establish and implement a groundwater
monitoring program to demonstrate the effectiveness of the
corrective action program.  The monitoring program may be
based on the requirements for a compliance monitoring program
under R315-8-6.10 and shall be as effective as that program in
determining compliance with the groundwater protection
standard under R315-8-6.3 and in determining the success of a
corrective action program under R315-8-6.11(e), where
appropriate.

(e)  In addition to the other requirements of this section, the
owner or operator shall conduct a corrective action program to
remove or treat in place any hazardous constituents under R315-
8-6.4 that exceed concentration limits under R315-8-6.5 in
groundwater:

(1)  between the compliance point under R315-8-6.6 and
the downgradient facility property boundary; and

(2)  beyond the facility boundary, where necessary to
protect human health and the environment, unless the owner or
operator demonstrates to the satisfaction of the Director that,
despite the owner's or operator's best efforts, the owner or
operator was unable to obtain the necessary permission to
undertake the action.  The owner or operator is not relieved of
all responsibility to clean up a release that has migrated beyond
the facility boundary where off-site access is denied.  On-site
measures to address the releases will be determined on a case-
by-case basis.

(3)  Corrective action measures under R315-8-6.11(e) shall
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be initiated and completed within a reasonable period of time
considering the extent of contamination.

(4)  Corrective action measures under this paragraph may
be terminated once the concentration of hazardous constituents
under R315-8-6.4 is reduced to levels below their respective
concentration limits under R315-8-6.5.

(f)  The owner or operator shall continue corrective action
measures during the compliance period to the extent necessary
to ensure that the groundwater protection standard is not
exceeded.  If the owner or operator is conducting corrective
action at the end of the compliance period, he shall continue that
corrective action for as long as necessary to achieve compliance
with the groundwater protection standard.  The owner or
operator may terminate corrective action measures taken beyond
the period equal to the active life of the waste management area,
including the closure period if he can demonstrate, based on
data from the groundwater monitoring program under R315-8-
6.11(d), that the groundwater protection standard of R315-8-6.3
has not been exceeded for a period of three consecutive years.

(g)  The owner or operator shall report in writing to the
Director on the effectiveness of the corrective action program.
The owner or operator shall submit these reports semi-annually.

(h)  If the owner or operator determines that the corrective
action program no longer satisfies the requirements of this
section, he shall within 90 days, submit an application for a
permit modification to the program.

6.12  CORRECTIVE ACTION FOR SOLID WASTE
MANAGEMENT UNITS

(a)  The owner or operator of a facility seeking a permit for
the treatment, storage or disposal of hazardous waste shall
institute corrective action as necessary to protect human health
and the environment for all releases of hazardous waste or
constituents from any solid waste management unit at the
facility, regardless of the time at which waste was placed in the
unit.

(b)  Corrective action will be specified in the permit in
accordance with R315-8-6-12 and R315-8-21, which
incorporates by reference 40 CFR 264.552 and 264.553.  The
permit will contain schedules of compliance for the corrective
action, where such corrective action cannot be completed prior
to issuance of the permit, and assurances of financial
responsibility for completing the corrective action.

(c)  The owner or operator shall implement corrective
actions beyond the facility property boundary, where necessary
to protect human health and the environment, unless the owner
or operator demonstrates to the satisfaction of the Director that,
despite the owner's or operator's best efforts, the owner or
operator was unable to obtain the necessary permission to
undertake the actions.  The owner or operator is not relieved of
all responsibility to clean up a release that has migrated beyond
the facility boundary where off-site access is denied.  On-site
measures to address the releases will be determined on a case-
by-case basis.  Assurances of financial responsibility for
corrective action shall be provided.

(d) This does not apply to remediation waste management
sites unless they are part of a facility subject to a permit for
treating, storing, or disposing of hazardous wastes that are not
remediation wastes.

R315-8-7.  Closure and Post Closure.
The requirements as found in 40 CFR subpart G, 264.110 -

264.120, 1998 ed., as amended by 63 FR 56710, October 22,
1998, are incorporated by reference with the following
exceptions:

(a)  substitute "Director" for all references made to
"Regional Administrator".

(b)  substitute R315-3 for all general reference made to 40
CFR 124 and 270.

(c)  substitute "The Utah Solid and Hazardous Waste Act"

for all references made to the "Resource Conservation and
Recovery Act" or "RCRA."

R315-8-8.  Financial Requirements.
The requirements as found in 40 CFR subpart H, 264.140 -

264.151, 1998 ed., as amended by 63 FR 56710, October 22,
1998, are incorporated by reference with the following
exceptions:

(a)  substitute "Director" for all references to
"Administrator" or "Regional Administrator".

(b)  substitute " Director " for all references to "Agency" or
"EPA."

(c)  substitute "The Utah Solid and Hazardous Waste Act"
for all references to the "Resource Conservation and Recovery
Act" or "RCRA."

R315-8-9.  Use and Management of Containers.
9.1  APPLICABILITY
The rules in this section apply to owners and operators of

all hazardous waste facilities that store containers of hazardous
waste, except as provided otherwise in R315-8-1.

Under R315-2-7 and R315-2-11, if a hazardous waste is
emptied from a container the residue remaining in the container
is not considered a hazardous waste if the container is "empty"
as defined in R315-2-7.  In that event, management of the
container is exempt from the requirements of this section.

9.2  CONDITION OF CONTAINERS
If a container holding hazardous waste is not in good

condition, e.g., severe rusting, apparent structural defects, or if
it begins to leak, the owner or operator shall transfer the
hazardous waste from this container to a container that is in
good condition or manage the waste in some other way that
complies with the requirements of this section.

9.3  COMPATIBILITY OF WASTE WITH
CONTAINERS

The owner or operator shall use a container made of or
lined with materials which will not react with, and are otherwise
compatible with, the hazardous waste to be stored, so that the
ability of the container to contain the waste is not impaired.

9.4  MANAGEMENT OF CONTAINERS
(a)  A container holding hazardous waste shall always be

closed during storage, except when it is necessary to add or
remove waste.

(b)  A container holding hazardous waste shall not be
opened, handled, or stored in a manner which may rupture the
container or cause it to leak.

Reuse of containers in transportation is governed by U.S.
Department of Transportation regulations including those set
forth in 49 CFR 173.28.

9.5  INSPECTIONS
At least weekly, the owner or operator shall inspect areas

where containers are stored, looking for leaking containers and
for deterioration of containers and the containment system
caused by corrosion or other factors. See R315-8-2.6(c) and
R315-8-9.2 for remedial action required if deterioration or leaks
are detected.

9.6  CONTAINMENT
(a)  Container storage areas shall have a containment

system that is designed and operated in accordance with R315-
8-9.6(b), except as otherwise provided by R315-8-9.6(c).

(b)  A containment system shall be designed and operated
as follows:

(1)  A base shall underlay the containers which is free of
cracks or gaps and is sufficiently impervious to contain leaks,
spills, and accumulated precipitation until the collected material
is detected and removed;

(2)  The base shall be sloped or the containment system
shall be otherwise designed and operated to drain and remove
liquids resulting from leaks, spills, or precipitation, unless the
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containers are elevated or are otherwise protected from contact
with accumulated liquids;

(3)  The containment system shall have sufficient capacity
to contain 10% of the volume of containers or the volume of the
largest container, whichever is greater.  Containers that do not
contain free liquids need not be considered in this
determination;

(4)  Run-on into the containment system shall be prevented
unless the collection system has sufficient excess capacity in
addition to that required in R315-8-9.6(b)(3) to contain any run-
on which might enter the system; and

(5)  Spilled or leaked waste and accumulated precipitation
shall be removed from the sump or collection area in as timely
a manner as is necessary to prevent overflow of the collection
system.

If the collected material is a hazardous waste under R315-
2, it shall be managed as a hazardous waste in accordance with
all applicable requirements of these rules.  If the collected
material is discharged through a point source to waters of the
United States, it is subject to the requirements of section 402 of
the Clean Water Act, as amended.

(c)  Storage areas that store containers holding only wastes
that do not contain free liquids need not have a containment
system defined by R315-8-9.6(b), except as provided by R315-
8-9.6(d) or provided that:

(1)  The storage area is sloped or is otherwise designed and
operated to drain and remove liquid resulting from precipitation,
or

(2)  The containers are elevated or are otherwise protected
from contact with accumulated liquid.

(d)  Storage areas that store containers holding the wastes
listed below that do not contain free liquids shall have a
containment system defined by R315-8-9.6(b):

(1)  F020, F021, F022, F023, F026, and F027.
9.7  SPECIAL REQUIREMENTS FOR IGNITABLE OR

REACTIVE WASTE
Containers holding ignitable or reactive waste shall be

located at least 15 meters, 50 feet, from the facility's property
line.  See R315-8-2.8(a) for additional requirements.

9.8  SPECIAL REQUIREMENTS FOR INCOMPATIBLE
WASTES

(a)  Incompatible wastes, or incompatible wastes and
materials, see 40 CFR 264, Appendix V for examples, shall not
be placed in the same container, unless R315-8-2.8(b) is
complied with.

(b)  Hazardous waste shall not be placed in an unwashed
container that previously held an incompatible waste or material.
As required by R315-8-2.4, which incorporates by reference 40
CFR 264.13, the waste analysis plan shall include analyses
needed to comply with R315-8-9.8(b).  Also R315-8-2.8(c)
requires waste analyses, trial tests or other documentation to
assure compliance with R315-8-2.8(b).  As required by R315-8-
5.3, which incorporates by reference 40 CFR 264.73, the owner
or operator shall place the results of each waste analysis and trial
test, and any documented information, in the operating record of
the facility.

(c)  A storage container holding a hazardous waste that is
incompatible with any waste or other materials stored nearby in
other containers, piles, open tanks, or surface impoundments
shall be separated from the other materials or protected from
them by means of a dike, berm, wall, or other device.  The
purpose of this section is to prevent fires, explosions, gaseous
emission, leaching, or other discharge of hazardous waste or
hazardous waste constituents which could result from the
mixing of incompatible wastes or materials if containers break
or leak.

9.9  CLOSURE
At closure, all hazardous waste and hazardous waste

residues shall be removed from the containment system.

Remaining containers, liners, bases, and soil containing or
contaminated with hazardous waste or hazardous waste residues
shall be decontaminated or removed.

At closure, as throughout the operating period, unless the
owner or operator can demonstrate in accordance with R315-2-
3(d) that the solid waste removed from the containment system
is not a hazardous waste, the owner or operator becomes a
generator of hazardous waste and shall manage it in accordance
with all applicable requirements of these rules.

9.10  AIR EMISSION STANDARDS
The owner or operator shall manage all hazardous waste

placed in a container in accordance with the applicable
requirements of R315-8-17, which incorporates by reference 40
CFR subpart AA, R315-8-18, which incorporates by reference
40 CFR subpart BB, and R315-8-22, which incorporates by
reference 40 CFR subpart CC.

R315-8-10.  Tanks.
The requirements as found in 40 CFR 264, subpart J,

264.190 - 264.200, 1996 ed., as amended by 61 FR 59931,
November 25, 1996, are adopted and incorporated by reference
with the following exceptions:

(a)  Substitute "Director" for all references to
"Administrator" or "Regional Administrator" found in subpart
J except paragraph 264.193(g) which should have "Regional
Administrator" replaced by "Director ".

(b)  Add, following January 12, 1988, in 40 CFR
265.191(a), "or by December 16, 1988 for non-HSWA existing
tank systems."

(c)  Replace 40 CFR 265.193(a)(2) to (4) with the
following corresponding paragraphs:

(1)  For all HSWA existing tank systems used to store or
treat EPA Hazardous Waste Nos. F020, F021, F022, F023,
F026, and F027, within two years after January 12, 1987, or
within two years after December 16, 1988 for non-HSWA
existing tank systems;

(2)  For those HSWA existing tank systems of known and
documented age, within two years after January 12, 1987, or
within two years after December 16, 1988 for non-HSWA
existing tank systems, or when the tank system has reached 15
years of age, whichever comes later;

(3)  For those HSWA existing tank systems for which the
age cannot be documented, within eight years of January 12,
1987, or within eight years of December 16, 1988 for non-
HSWA existing tank systems; but if the age of the facility is
greater than seven years, secondary containment shall be
provided by the time the facility reaches 15 years of age, or
within two years of January 12, 1987, or within two years of
December 16, 1988 for non-HSWA existing tank systems,
whichever comes later; and

(d)  Add, following the last January 12, 1987, in 40 CFR
265-193(a)(5), "or December 16, 1988 for non-HSWA tank
systems."

R315-8-11.  Surface Impoundments.
11.1  APPLICABILITY
The rules in this section apply to owners and operators of

facilities that use surface impoundments to treat, store, or
dispose of hazardous waste except as provided otherwise in
R315-8-1.

11.2  DESIGN AND OPERATING REQUIREMENTS
(a)  Any surface impoundment that is not covered by R315-

8-11.2(f) or R315-7-18.9 shall have a liner for all portions of the
impoundment, except for existing portions of such
impoundments.  The liner shall be designed, constructed, and
installed to prevent any migration of wastes out of the
impoundment to the adjacent subsurface soil or groundwater or
surface water at any time during the active life, including the
closure period, of the impoundment.  The liner may be
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constructed of materials that may allow wastes to migrate into
the liner, but not into the adjacent subsurface soil or
groundwater or surface water, during the active life of the
facility, provided that the impoundment is closed in accordance
with R315-8-11.5(a)(1).  For impoundments that will be closed
in accordance with R315-8-11.5(a)(2), the liner shall be
constructed of materials that can prevent wastes from migrating
into the liner during the active life of the facility.  The liner shall
be:

(1)  Constructed of materials that have appropriate
chemical properties and sufficient strength and thickness to
prevent failure due to pressure gradients, including static head
and external hydrogeologic forces, physical contact with the
waste or leachate to which they are exposed, climatic conditions,
the stress of installation, and the stress of daily operation;

(2)  Placed upon a foundation or base capable of providing
support to the liner and resistance to pressure gradients above
and below the liner to prevent failure of the liner due to
settlement, compression, or uplift; and

(3)  Installed to cover all surrounding earth likely to be in
contact with the waste or leachate.

(b)  The owner or operator will be exempted from the
requirements of R315-8-11.2(a) if the Director finds, based on
a demonstration by the owner or operator, that alternate design
and operating practices, together with location characteristics,
will prevent the migration of any hazardous constituents, see
R315-8-6.4, into the groundwater or surface water at any future
time.  In deciding whether to grant an exemption, the Director
will consider:

(1)  The nature and quantity of the wastes;
(2)  The proposed alternate design and operation;
(3)  The hydrogeologic setting of the facility, including the

attenuative capacity and thickness of the liners and soils present
between the impoundment and groundwater or surface water;
and

(4)  All other factors which would influence the quality and
mobility of the leachate produced and the potential for it to
migrate to groundwater or surface water.

(c)  The owner or operator of each new surface
impoundment unit on which construction commences after
January 29, 1992, each lateral expansion of a surface
impoundment unit on which construction commences after July
29, 1992 and each replacement of an existing surface
impoundment unit that is to commence reuse after July 29, 1992
shall install two or more liners and a leachate collection and
removal system between such liners. "Construction commences"
is as defined in R315-1-1(b), which incorporates by reference 40
CFR 260.10, under "existing facility".

(1)(i)  The liner system shall include:
(A)  A top liner designed and constructed of materials, e.g.,

a geomembrane, to prevent the migration of hazardous
constituents into such liner during the active life and post-
closure care period; and

(B)  A composite bottom liner, consisting of at least two
components. The upper component shall be designed and
constructed of materials, e.g., a geomembrane, to prevent the
migration of hazardous constituents into this component during
the active life and post-closure care period. The lower
component shall be designed and constructed of materials to
minimize the migration of hazardous constituents if a breach in
the upper component were to occur. The lower component shall
be constructed of at least three feet, 91 cm, of compacted soil
material with a hydraulic conductivity of no more than 1 x 10/-

/cm/sec.7

(ii)  The liners shall comply with R315-8-11.2(a)(1)-(3).
(2)  The leachate collection and removal system between

the liners, and immediately above the bottom composite liner in
the case of multiple leachate collection and removal systems, is
also a leak detection system. This leak detection system shall be

capable of detecting, collecting, and removing leaks of
hazardous constituents at the earliest practicable time through
all areas of the top liner likely to be exposed to waste or leachate
during the active life and post-closure care period. The
requirements for a leak detection system in this paragraph are
satisfied by installation of a system that is, at a minimum:

(i)  Constructed with a bottom slope of one percent or
more;

(ii)  Constructed of granular drainage materials with a
hydraulic conductivity of 1 x 10/ /cm/sec or more and a-1

thickness of 12 inches, 30.5 cm, or more; or constructed of
synthetic or geonet drainage materials with a transmissivity of
3 x 10/ /m sec or more;-4 2

(iii)  Constructed of materials that are chemically resistant
to the waste managed in the surface impoundment and the
leachate expected to be generated, and of sufficient strength and
thickness to prevent collapse under the pressures exerted by
overlying wastes and any waste cover materials or equipment
used at the surface impoundment;

(iv)  Designed and operated to minimize clogging during
the active life and post-closure care period; and

(v)  Constructed with sumps and liquid removal methods,
e.g., pumps, of sufficient size to collect and remove liquids from
the sump and prevent liquids from backing up into the drainage
layer. Each unit shall have its own sump(s). The design of each
sump and removal system shall provide a method for measuring
and recording the volume of liquids present in the sump and of
liquids removed.

(3)  The owner or operator shall collect and remove
pumpable liquids in the sumps to minimize the head on the
bottom liner.

(4)  The owner or operator of a leak detection system that
is not located completely above the seasonal high water table
shall demonstrate that the operation of the leak detection system
will not be adversely affected by the presence of ground water.

(d)  The Director may approve alternative design or
operating practices to those specified in R315-8-11.2(c) if the
owner or operator demonstrates to the Director that such design
and operating practices, together with location characteristics:

(1)  Will prevent the migration of any hazardous
constituent into the groundwater or surface water at least as
effectively as the liners and leachate collection and removal
system specified in R315-8-11.2(c); and

(2)  Will allow detection of leaks of hazardous constituents
through the top liner at least as effectively.

(e)  The double liner requirement set forth in R315-8-
11.2(f) may be waived by the Director for any monofill, if:

(1)  The monofill contains only hazardous wastes from
foundry furnace emission controls or metal casting molding
sand, and the wastes do not contain constituents which would
render the wastes hazardous for reasons other than the EP
toxicity characteristics, and

(2)(i)(A)  The monofill has at least one liner for which
there is no evidence that the liner is leaking.  For the purposes
of this paragraph, the term "liner" means a liner designed,
constructed, installed and operated to prevent hazardous waste
from passing into the liner at any time during the active life of
the facility, or a liner designed, constructed, installed, and
operated to prevent hazardous waste from migrating beyond the
liner to adjacent subsurface soil, groundwater, or surface water
at any time during the active life of the facility.  In the case of
any surface impoundment which has been exempted from the
requirements of R315-8-11.2(c) on the basis of a liner designed,
constructed, installed, and operated to prevent hazardous waste
from passing beyond the liner, at the closure of the
impoundment, the owner or operator shall remove or
decontaminate all waste residues, all contaminated liner
material, and contaminated soil to the extent practicable given
the specific site conditions and the nature and extent of
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contamination.  If all contaminated soil is not removed or
decontaminated, the owner or operator of the impoundment will
comply with appropriate post-closure requirements, including
but not limited to groundwater monitoring and corrective action:

(B)  The monofill is located more than one-quarter mile
from an underground source of drinking water, as that term is
defined in 40 CFR 144.3; and

(C)  The monofill is in compliance with generally
applicable groundwater monitoring requirements for facilities
with a permit; or

(ii)  The owner or operator demonstrates that the monofill
is located, designed and operated so as to assure that there will
be no migration of any hazardous constituent into groundwater
or surface water at any future time.

(f)  The owner or operator of any replacement surface
impoundment unit is exempt from R315-8-11.2(c) if:

(1)  The existing unit was constructed in compliance with
the design standards of sections 3004 (o)(1)(A)(i) and (o)(5) of
the Resource Conservation and Recovery Act; and

(2)  There is no reason to believe that the liner is not
functioning as designed.

(g)  A surface impoundment shall be designed, constructed,
maintained, and operated to prevent overtopping resulting from
normal or abnormal operations; overfilling; wind and wave
action; rainfall; run-on; malfunctions of level controllers,
alarms, and other equipment; and human error.

(h)  A surface impoundment shall have dikes that are
designed, constructed, and maintained with sufficient structural
integrity to prevent massive failure to the dikes.  In ensuring
structural integrity, it shall not be presumed that the liner system
will function without leakage during the active life of the unit.

(i)  The Director will specify in the permit all design and
operating practices that are necessary to ensure that the
requirements of this section are satisfied.

11.3  MONITORING AND INSPECTION
(a)  During construction and installation, liners, except in

the case of existing portions of surface impoundments exempt
from R315-8-11.2(a), and cover systems, e.g., membranes,
sheets, or coatings, shall be inspected for uniformity, damage,
and imperfections (e.g., holes, cracks, thin spots, or foreign
materials).  Immediately after construction or installation:

(1)  Synthetic liners and covers shall be inspected to ensure
tight seams and joints and the absence of tears, punctures, or
blisters; and

(2)  Soil-based and admixed liners and covers shall be
inspected for imperfections including lenses, cracks, channels,
root holes, or other structural non-uniformities that may cause
an increase in the permeability of the liner or cover.

(b)  While a surface impoundment is in operation, it shall
be inspected weekly and after storms to detect evidence of any
of the following:

(1)  Deterioration, malfunctions, or improper operation of
overtopping control systems;

(2)  Sudden drops in the level of the impoundment's
contents; and

(3)  Severe erosion or other signs of deterioration in dikes
or other containment devices.

(c)  Prior to the issuance of a permit and after any extended
period of time, at least six months, during which the
impoundment was not in service, the owner or operator shall
obtain a certification from a qualified engineer that the
impoundment's dike, including that portion of any dike which
provides freeboard, has structural integrity.  The certification
shall establish, in particular, that the dike:

(1)  Will withstand the stress of the pressure exerted by the
types and amounts of wastes to be placed in the impoundment;
and

(2)  Will not fail due to scouring or piping, without
dependence on any liner system included in the surface

impoundment construction.
(d)(1)  An owner or operator required to have a leak

detection system under R315-8-11.2(c) or (d) shall record the
amount of liquids removed from each leak detection system
sump at least once each week during the active life and closure
period.

(2)  After the final cover is installed, the amount of liquids
removed from each leak detection system sump shall be
recorded at least monthly. If the liquid level in the sump stays
below the pump operating level for two consecutive months, the
amount of liquids in the sumps shall be recorded at least
quarterly. If the liquid level in the sump stays below the pump
operating level for two consecutive quarters, the amount of
liquids in the sumps shall be recorded at least semi-annually. If
at any time during the post-closure care period the pump
operating level is exceeded at units on quarterly or semi-annual
recording schedules, the owner or operator shall return to
monthly recording of amounts of liquids removed from each
sump until the liquid level again stays below the pump operating
level for two consecutive months.

(3)  "Pump operating level" is a liquid level proposed by
the owner or operator and approved by the Director based on
pump activation level, sump dimensions, and level that avoids
backup into the drainage layer and minimizes head in the sump.

11.4  EMERGENCY REPAIRS; CONTINGENCY
PLANS

(a)  A surface impoundment shall be removed from service
in accordance with R315-8-11.4(b) when:

(1)  The level of liquids in the impoundment suddenly
drops and the drop is not known to be caused by changes in the
flows into or out of the impoundment; or

(2)  The dike leaks.
(b)  When a surface impoundment shall be removed from

service as required by R315-8-11.4(a), the owner or operator
shall:

(1)  Immediately shut off the flow or stop the addition of
wastes into the impoundment;

(2)  Immediately contain any surface leakage which has
occurred or is occurring;

(3)  Immediately stop the leak;
(4)  Take any necessary steps to stop or prevent

catastrophic failure;
(5)  If a leak cannot be stopped by any other means, empty

the impoundment; and
(6)  Notify the Director of the problem in writing within

seven days after detecting the problem.
(c)  As part of the contingency plan required in R315-8-4,

the owner or operator shall specify a procedure for complying
with the requirements of R315-8-11.4(b).

(d)  No surface impoundment that has been removed from
service in accordance with the requirements of this section may
be restored to service unless the portion of the impoundment
which was failing is repaired and the following steps are taken:

(1)  If the impoundment was removed from service as the
result of actual or imminent dike failure, the dike's structural
integrity shall be recertified in accordance with R315-8-11.3(c).

(2)  If the impoundment was removed from service as the
result of a sudden drop in the liquid level, then:

(i)  For any existing portion of the impoundment, a liner
shall be installed in compliance with R315-8-11.2(a), and

(ii)  For any other portion of the impoundment, the
repaired liner system shall be certified by a qualified engineer
as meeting the design specifications approved in the permit.

(e)  A surface impoundment that has been removed from
service in accordance with the requirements in this section and
that is not being repaired shall be closed in accordance with the
provisions of R315-8-11.5.

11.5  CLOSURE AND POST-CLOSURE CARE
(a)  At closure, the owner or operator shall:
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(1)  Remove or decontaminate all waste residues,
contaminated containment system components, liners, etc.,
contaminated subsoils, and structures and equipment
contaminated with waste and leachate, and manage them as
hazardous wastes unless R315-2-3(d) applies; or

(2)(i)  Eliminate free liquids by removing liquid wastes or
solidifying the remaining wastes and waste residues;

(ii)  Stabilize remaining wastes to a bearing capacity
sufficient to support final cover; and

(iii)  Cover the surface impoundment with a final cover
designed and constructed to:

(A)  Provide long-term minimization of the migration of
liquids through the closed impoundment;

(B)  Function with minimum maintenance;
(C)  Promote drainage and minimize erosion or abrasion of

the final cover;
(D)  Accommodate settling and subsidence so that the

cover's integrity is maintained; and
(E)  Have a permeability less than or equal to the

permeability of any bottom liner system or natural subsoils
present.

(b)  If some waste residues or contaminated materials are
left in place at final closure, the owner or operator shall comply
with all post-closure requirements contained in R315-8-7, which
incorporates by reference 40 CFR 264.110 - 264.120, including
maintenance and monitoring throughout the post-closure care
period, specified in the permit under R315-8-7, which
incorporates by reference 40 CFR 264.110 - 264.120.  The
owner or operator shall:

(1)  Maintain the integrity and effectiveness of the final
cover, including making repairs to the cap as necessary to
correct the effects of settling, subsidence, erosion, or other
events;

(2)  Maintain and monitor the leak detection system in
accordance with R315-8-11.2(c)(2)(iv) and (3) and R315-8-
11.3(d), and comply with all other applicable leak detection
system requirements of this part;

(3)  Maintain and monitor the groundwater monitoring
system and comply with all other applicable requirements of
R315-8-6; and

(4)  Prevent run-on and run-off from eroding or otherwise
damaging the final cover.

(c)(1)  If an owner or operator plans to close a surface
impoundment in accordance with R315-8-11.5(a)(1), and the
impoundment does not comply with the liner requirements of
R315-8-11.2(a) and is not exempt from them in accordance with
R315-8-11.2(b), then:

(i)  The closure plan for the impoundment under R315-8-7,
which incorporates by reference 40 CFR 264.110 - 264.120,
shall include both a plan for complying with R315-8-11.5(a)(1)
and a contingent plan for complying with R315-8-11.5(a)(2) in
case not all contaminated subsoils can be practicably removed
at closure; and

(ii)  The owner or operator shall prepare a contingent post-
closure plan under R315-8-7, which incorporates by reference
40 CFR 264.110 - 264.120, for complying with R315-8-11.5(b)
in case not all contaminated subsoils can be practicably removed
at closure.

(2)  The cost estimates calculated under R315-8-8, which
incorporates by reference 40 CFR 264.140 - 264.151, for
closure and post-closure care of an impoundment subject to this
paragraph shall include the cost of complying with the
contingent closure plan and the contingent post-closure plan, but
are not required to include the cost of expected closure under
R315-8-11.5(a)(1).

11.6  SPECIAL REQUIREMENTS FOR IGNITABLE OR
REACTIVE WASTE

Ignitable or reactive waste shall not be placed in a surface
impoundment unless the waste and impoundment satisfy all

applicable requirements of R315-13, which incorporates by
reference 40 CFR 268, R315-50-12, which incorporates by
reference 40 CFR 268 Appendix I, and R315-50-13, which
incorporates by reference 40 CFR 268 Appendix II, and:

(a)  The waste is treated, rendered, or mixed before or
immediately after placement in the impoundment so that:

(1)  The resulting waste, mixture, or dissolution of material
no longer meets the definition of ignitable or reactive waste
under R315-2-9(d) and (f), and

(2)  R315-8-2.8(b) is complied with; or
(b)  The waste is managed in a way that it is protected from

any material or conditions which may cause it to ignite or react;
or

(c)  The surface impoundment is used solely for
emergencies.

11 .7  SPECIAL REQUIREMENTS FOR
INCOMPATIBLE WASTES

Incompatible wastes, or incompatible wastes and materials,
see 40 CFR 264, Appendix V for examples, shall not be placed
in the same surface impoundment, unless R315-8-2.8(b) is
complied with.

11.8  SPECIAL REQUIREMENTS FOR HAZARDOUS
WASTE F020, F021, F022, F023, F026, AND F027

(a)  Hazardous Wastes F020, F021, F022, F023, F026, and
F027 shall not be placed in a surface impoundment unless the
owner or operator operates the surface impoundment in
accordance with a management plan for these wastes that is
approved by the Director pursuant to the standards set out in
this paragraph, and in accord with all other applicable
requirements of these rules.  The factors to be considered are:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere:

(2)  The attenuative properties of underlaying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

(b)  The Director may determine that additional design,
operating, and monitoring requirements are necessary for
surface impoundments managing hazardous wastes F020, F021,
F022, F023, F026, and F027 in order to reduce the possibility
of migration of these wastes to groundwater, surface water, or
air so as to protect human health and the environment.

11.9  ACTION LEAKAGE RATE
(a)  The Director shall approve an action leakage rate for

surface impoundment units subject to R315-8-11.2(c) or (d).
The action leakage rate is the maximum design flow rate that the
leak detection system, LDS, can remove without the fluid head
on the bottom liner exceeding one foot. The action leakage rate
shall include an adequate safety margin to allow for
uncertainties in the design, e.g., slope, hydraulic conductivity,
thickness of drainage material, construction, operation, and
location of the LDS, waste and leachate characteristics,
likelihood and amounts of other sources of liquids in the LDS,
and proposed response actions, e.g., the action leakage rate shall
consider decreases in the flow capacity of the system over time
resulting from siltation and clogging, rib layover and creep of
synthetic components of the system, overburden pressures, etc.

(b)  To determine if the action leakage rate has been
exceeded, the owner or operator shall convert the weekly or
monthly flow rate from the monitoring data obtained under
R315-8-11.3(d) to an average daily flow rate, gallons per acre
per day, for each sump. Unless the Director approves a different
calculation, the average daily flow rate for each sump shall be
calculated weekly during the active life and closure period, and
if the unit is closed in accordance with R315-8-11.5(b), monthly
during the post-closure care period when monthly monitoring is
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required under R315-8-11.3(d).
11.10  RESPONSE ACTIONS
(a)  The owner or operator of surface impoundment units

subject to R315-8-11.2(c) or (d) shall have an approved
response action plan before receipt of waste. The response
action plan shall set forth the actions to be taken if the action
leakage rate has been exceeded. At a minimum, the response
action plan shall describe the actions specified in R315-8-
11.10(b).

(b)  If the flow rate into the leak detection system exceeds
the action leakage rate for any sump, the owner or operator
shall:

(1)  Notify the Director in writing of the exceedance within
seven days of the determination;

(2)  Submit a preliminary written assessment to the
Director within 14 days of the determination, as to the amount
of liquids, likely sources of liquids, possible location, size, and
cause of any leaks, and short-term actions taken and planned;

(3)  Determine to the extent practicable the location, size,
and cause of any leak;

(4)  Determine whether waste receipt should cease or be
curtailed, whether any waste should be removed from the unit
for inspection, repairs, or controls, and whether or not the unit
should be closed;

(5)  Determine any other short-term and longer-term
actions to be taken to mitigate or stop any leaks; and

(6)  Within 30 days after the notification that the action
leakage rate has been exceeded, submit to the Director the
results of the analyses specified in R315-8-11.10(b)(3)-(5), the
results of actions taken, and actions planned. Monthly thereafter,
as long as the flow rate in the leak detection system exceeds the
action leakage rate, the owner or operator shall submit to the
Director a report summarizing the results of any remedial
actions taken and actions planned.

(c)  To make the leak and remediation determinations in
R315-8-11.10(b)(3)-(5), the owner or operator shall:

(1)(i)  Assess the source of liquids and amounts of liquids
by source;

(ii)  Conduct a fingerprint, hazardous constituent, or other
analyses of the liquids in the leak detection system to identify
the source of liquids and possible location of any leaks, and the
hazard and mobility of the liquid; and

(iii)  Assess the seriousness of any leaks in terms of
potential for escaping into the environment; or

(2)  Document why such assessments are not needed.
11.11 AIR EMISSION STANDARDS
The owner or operator shall manage all hazardous waste

placed in a surface impoundment in accordance with the
applicable requirements of R315-8-18, which incorporates by
reference 40 CFR subpart BB, and R315-8-22, which
incorporates by reference 40 CFR subpart CC.

R315-8-12.  Waste Piles.
12.1  APPLICABILITY
(a)  The rules in this section apply to owners and operators

of facilities that store or treat hazardous waste in piles, except as
provided otherwise in R315-8-1.

(b)  The rules in this section do not apply to owners or
operators of waste piles that are closed with wastes left in place.
These waste piles are subject to the rules under R315-8-14,
Landfills.

(c)  The owner or operator of any waste pile that is inside
or under a structure that provides protection from precipitation
so that neither run-off nor leachate is generated is not subject to
regulation under R315-8-12.2 or R315-8-6, provided that:

(1)  Liquids or materials containing free liquids are not
placed in the pile;

(2)  The pile is protected from surface water run-on or
groundwater run-on by the structure or in some other manner;

(3)  The pile is designed and operated to control dispersal
of the waste by wind, where necessary, by means other than
wetting; and

(4)  The pile will not generate leachate through
decomposition or other reactions.

12.2  DESIGN AND OPERATING REQUIREMENTS
(a)  A waste pile, except for an existing portion of a waste

pile, shall have:
(1)  A liner that is designed, constructed, and installed to

prevent any migration of wastes out of the pile into the adjacent
subsurface soil or groundwater or surface water at any time
during the active life, including the closure period, of the waste
pile.  The liner may be constructed of materials that may allow
waste to migrate into the liner itself, but not into the adjacent
subsurface soil or groundwater or surface water, during the
active life of the facility.  The liner shall be:

(i)  Constructed of materials that have appropriate chemical
properties and sufficient strength and thickness to prevent
failure due to pressure gradients, including static head and
external hydrogeologic forces, physical contact with waste or
leachate to which they are exposed, climatic conditions, the
stress of installation, and the stress of daily operation;

(ii)  Placed upon a foundation or base capable of providing
support to the liner and resistance to pressure gradients above
and below the liner to prevent failure of the liner due to
settlement, compression, or uplift; and

(iii)  Installed to cover all surrounding earth likely to be in
contact with the waste or leachate; and

(2)  A leachate collection and removal system immediately
above the liner that is designed, constructed, maintained, and
operated to collect and remove leachate from the pile.  The
Director will specify design and operating conditions in the
permit to ensure that the leachate depth over the liner does not
exceed 30 cm, one foot.  The leachate collection and removal
system shall be:

(i)  Constructed of materials that are:
(A)  Chemically resistant to the waste managed in the pile

and the leachate expected to be generated; and
(B)  Of sufficient strength and thickness to prevent collapse

under the pressures exerted by overlaying wastes, waste cover
materials, and by any equipment used at the pile; and

(ii)  Designed and operated to function without clogging
through the scheduled closure of the waste pile.

(b)  The owner or operator will be exempted from the
requirements of R315-8-12.2(a) if the Director finds, based on
a demonstration by the owner or operator, that alternate design
and operating practices, together with location characteristics,
will prevent the migration of any hazardous constituents, see
R315-8-6.4, into the groundwater or surface water at any future
time.  In deciding whether to grant an exemption, the Director
will consider:

(1)  The nature and quantity of the wastes;
(2)  The proposed alternate design and operation;
(3)  The hydrogeologic setting of the facility, including

attenuative capacity and thickness of the liners and soils present
between the pile and groundwater or surface water; and

(4)  All other factors which would influence the quality and
mobility of the leachate produced and the potential for it to
migrate to groundwater or surface water.

(c)  The owner or operator of each new waste pile unit on
which construction commences after January 29, 1992, each
lateral expansion of a waste pile unit on which construction
commences after July 29, 1992, and each replacement of an
existing waste pile unit that is to commence reuse after July 29,
1992 shall install two or more liners and a leachate collection
and removal system above and between such liners.
"Construction commences" is as defined in R315-1-1(b), which
incorporates by reference 40 CFR 260.10 under "existing
facility".
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(1)(i)  The liner system shall include:
(A)  A top liner designed and constructed of materials, e.g.,

a geomembrane, to prevent the migration of hazardous
constituents into such liner during the active life and post-
closure care period; and

(B)  A composite bottom liner, consisting of at least two
components. The upper component shall be designed and
constructed of materials, e.g., a geomembrane, to prevent the
migration of hazardous constituents into this component during
the active life and post-closure care period. The lower
component shall be designed and constructed of materials to
minimize the migration of hazardous constituents if a breach in
the upper component were to occur. The lower component shall
be constructed of at least three feet, 91 cm, of compacted soil
material with a hydraulic conductivity of no more than 1 x 10-7

cm/sec.
(ii)  The liners shall comply with R315-8-12.2(a)(1)(i), (ii),

and (iii).
(2)  The leachate collection and removal system

immediately above the top liner shall be designed, constructed,
operated, and maintained to collect and remove leachate from
the waste pile during the active life and post-closure care period.
The Director will specify design and operating conditions in the
permit to ensure that the leachate depth over the liner does not
exceed 30 cm, one foot. The leachate collection and removal
system shall comply with R315-8-12.2(c)(3)(iii) and (iv).

(3)  The leachate collection and removal system between
the liners, and immediately above the bottom composite liner in
the case of multiple leachate collection and removal systems, is
also a leak detection system. This leak detection system shall be
capable of detecting, collecting, and removing leaks of
hazardous constituents at the earliest practicable time through all
areas of the top liner likely to be exposed to waste or leachate
during the active life and post-closure care period. The
requirements for a leak detection system in this paragraph are
satisfied by installation of a system that is, at a minimum:

(i)  Constructed with a bottom slope of one percent or
more;

(ii)  Constructed of granular drainage materials with a
hydraulic conductivity of 1 x 10  cm/sec or more and a-2

thickness of 12 inches, 30.5 cm, or more; or constructed of
synthetic or geonet drainage materials with a transmissivity of
3 x 10  m /sec or more:-5 2

(iii)  Constructed of materials that are chemically resistant
to the waste managed in the waste pile and the leachate expected
to be generated, and of sufficient strength and thickness to
prevent collapse under the pressures exerted by overlying
wastes, waste cover materials, and equipment used at the waste
pile;

(iv)  Designed and operated to minimize clogging during
the active life and post-closure care period; and

(v)  Constructed with sumps and liquid removal methods,
e.g., pumps, of sufficient size to collect and remove liquids from
the sump and prevent liquids from backing up into the drainage
layer. Each unit shall have its own sump(s). The design of each
sump and removal system shall provide a method for measuring
and recording the volume of liquids present in the sump and of
liquids removed.

(4)  The owner or operator shall collect and remove
pumpable liquids in the leak detection system sumps to
minimize the head on the bottom liner.

(5)  The owner or operator of a leak detection system that
is not located completely above the seasonal high water table
shall demonstrate that the operation of the leak detection system
will not be adversely affected by the presence of groundwater.

(d)  The Director may approve alternative design or
operating practices to those specified in R315-8-12.2(c) if the
owner or operator demonstrates to the Director that such design
and operating practices, together with location characteristics:

(1)  Will prevent the migration of any hazardous
constituent into the ground water or surface water at least as
effectively as the liners and leachate collection and removal
systems specified in R315-8-12.2(c); and

(2)  Will allow detection of leaks of hazardous constituents
through the top liner at least as effectively.

(e)  R315-8-12.2(c) does not apply to monofills that are
granted a waiver by the Director in accordance with R315-8-
11.2(h).

(f)  The owner or operator of any replacement waste pile
unit is exempt from R315-8-12.2(c) if:

(1)  The existing unit was constructed in compliance with
the design standards of section 3004(o)(1)(A)(i) and (o)(5) of
the Resource Conservation and Recovery Act; and

(2)  There is no reason to believe that the liner is not
functioning as designed.

(g)  The owner or operator shall design, construct, operate,
and maintain a run-on control system capable of preventing flow
onto the active portion of the pile during peak discharge from at
least a 25-year storm.

(h)  The owner or operator shall design, construct, operate,
and maintain a run-off management system to collect and
control at least the water volume resulting from a 24-hour, 25-
year storm.

(i)  Collection and holding facilities, e.g., tanks or basins,
associated with run-on and run-off control systems shall be
emptied or otherwise managed expeditiously after storms to
maintain design capacity of the system.

(j)  If the pile contains any particulate matter which may be
subject to wind dispersal, the owner or operator shall cover or
otherwise manage the pile to control wind dispersal.

(k)  The Director will specify in the permit all design and
operating practices that are necessary to ensure that the
requirements of this section are satisfied.

12.3  MONITORING AND INSPECTION
(a)  During construction or installation, liners, except in the

case of existing portions of piles exempt from R315-8-12.2(a),
and cover systems, e.g., membranes, sheets, or coatings, shall be
inspected for uniformity, damage, and imperfections, e.g., holes,
cracks, thin spots, or foreign materials.  Immediately after
construction or installation:

(1)  Synthetic liners and covers shall be inspected to ensure
tight seams and joints and the absence of tears, punctures, or
blisters; and

(2)  Soil-based and admixed liners and covers shall be
inspected for imperfections including lenses, cracks, channels,
root holes, or other structural non-uniformities that may cause
an increase in the permeability of the liner or cover.

(b)  While a waste pile is in operation, it shall be inspected
weekly and after storms to detect evidence of any of the
following:

(1)  Deterioration, malfunctions, or improper operation of
run-on and run-off control systems;

(2)  Proper functioning of wind dispersal control systems,
where present; and

(3)  The presence of leachate in and proper functioning of
leachate collection and removal systems, where present.

(c)  An owner or operator required to have a leak detection
system under R315-8-12.2(c) shall record the amount of liquids
removed from each leak detection system sump at least once
each week during the active life and closure period.

12.4  SPECIAL REQUIREMENTS FOR IGNITABLE OR
REACTIVE WASTE

Ignitable or reactive waste shall not be placed in a waste
pile unless the waste and waste pile satisfy all applicable
requirements of R315-13, which incorporates by reference 40
CFR 268, R315-50-12, which incorporates by reference 40 CFR
268 Appendix I, and R315-50-13, which incorporates by
reference 40 CFR 268 Appendix II, and:
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(a)  The waste is treated, rendered, or mixed before or
immediately after placement in the pile so that:

(1)  The resulting waste, mixture, or dissolution of material
no longer meets the definition of ignitable or reactive waste
under R315-2-9(d) or (f); and

(2)  R315-8-2.8(b) is complied with; or
(b)  The waste is managed in a way that it is protected from

any material or condition which may cause it to ignite or react.
12 .5  SPECIAL REQUIREMENTS FOR

INCOMPATIBLE WASTES
(a)  Incompatible wastes, or incompatible wastes and

materials shall not be placed in the same pile, unless R315-8-
2.8(b) is complied with.

(b)  A pile of hazardous waste that is incompatible with any
waste or other material stored nearby in containers, other piles,
open tanks, or surface impoundments shall be separated from
the other materials, or protected from them by means of a dike,
berm, wall, or other device.

(c)  Hazardous waste shall not be piled on the same base
where incompatible wastes or materials were previously piled,
unless the base has been decontaminated sufficiently to ensure
compliance with R315-8-2.8(b).

12.6  CLOSURE AND POST-CLOSURE CARE
(a)  At closure, the owner or operator shall remove or

decontaminate all waste residues, contaminated containment
system compoundments, liners, etc., contaminated subsoils, and
structures and equipment contaminated with waste and leachate,
and manage them as hazardous waste unless R315-2-3(d)
applies.

(b)  If, after removing or decontaminating all residues and
making all reasonable efforts to effect removal or
decontamination of contaminated components, subsoils,
structures, and equipment as required in R315-8-12.6(a), the
owner or operator finds that not all contaminated subsoils can be
practicably removed or decontaminated, he shall close the
facility and perform post-closure care in accordance with the
closure and post-closure care requirements that apply to
landfills, R315-8-7, which incorporates by reference 40 CFR
264.110 - 264.120.

(c)(1)  The owner or operator of a waste pile that does not
comply with the liner requirements of R315-8-12.2(a)(1), and is
not exempt from them in accordance with R315-8-12.1(c) or
R315-8-12.2(b) shall:

(i)  Include in the closure plan for the pile under R315-8-
7.3 both a plan for complying with R315-8-12.6(a) and a
contingent plan for complying with R315-8-12.6(b) in case not
all contaminated subsoils can be practicably removed at closure;
and

(ii)  Prepare a contingent post-closure plan under R315-8-
7, which incorporates by reference 40 CFR 264.110 - 264.120,
for complying with R315-8-12.6(b) in case not all contaminated
subsoils can be practicably removed at closure.

(2)  The cost estimates calculated under R315-8-8, which
incorporates by reference 40 CFR 264.140 - 264.151, for
closure and post-closure care of a pile subject to this paragraph
shall include the cost of complying with the contingent closure
plan and the contingent post-closure plan, but are not required
to include the cost of expected closure under R315-8-12.6(a).

12.7  SPECIAL REQUIREMENTS FOR HAZARDOUS
WASTES F020, F021, F022, F023, F026, AND F027

(a)  Hazardous Wastes F020, F021, F022, F023, F026 and
F027 shall not be placed in waste piles that are not enclosed, as
defined in R315-8-12.1(c), unless the owner or operator
operates the waste pile in accordance with a management plan
for these wastes that is approved by the Director pursuant to the
standards set out in this paragraph, and in accord with all other
applicable requirements of these rules.  The factors to be
considered are:

(1)  The volume, physical, and chemical characteristics of

the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere:

(2)  The attenuative properties of underlaying and
surrounding soils or other materials:

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

(b)  The Director may determine that additional design,
operating, and monitoring requirements are necessary for piles
managing hazardous wastes F020, F021, F022, F023, F026, and
F027 in order to reduce the possibility of migration of these
wastes to groundwater, surface water, or air so as to protect
human health and the environment.

12.8  ACTION LEAKAGE RATE
(a)  The Director shall approve an action leakage rate for

surface impoundment units subject to R315-8-12.2(c) or (d).
The action leakage rate is the maximum design flow rate that the
leak detection system, LDS, can remove without the fluid head
on the bottom liner exceeding one foot. The action leakage rate
shall include an adequate safety margin to allow for
uncertainties in the design, e.g., slope, hydraulic conductivity,
thickness of drainage material, construction, operation, and
location of the LDS, waste and leachate characteristics,
likelihood and amounts of other sources of liquids in the LDS,
and proposed response actions, e.g., the action leakage rate shall
consider decreases in the flow capacity of the system over time
resulting from siltation and clogging, rib layover and creep of
synthetic components of the system, overburden pressures, etc.

(b)  To determine if the action leakage rate has been
exceeded, the owner or operator shall convert the weekly flow
rate from the monitoring data obtained under R315-8-12.3(c),
to an average daily flow rate, gallons per acre per day, for each
sump. Unless the Director approves a different calculation, the
average daily flow rate for each sump shall be calculated weekly
during the active life and closure period.

12.9  RESPONSE ACTIONS
(a)  The owner or operator of waste pile units subject to

R315-8-12.2(c) or (d) shall have an approved response action
plan before receipt of waste. The response action plan shall set
forth the actions to be taken if the action leakage rate has been
exceeded. At a minimum, the response action plan shall describe
the actions specified in R315-8-12.9(b).

(b)  If the flow rate into the leak detection system exceeds
the action leakage rate for any sump, the owner or operator
shall:

(1)  Notify the Director in writing of the exceedance within
seven days of the determination;

(2)  Submit a preliminary written assessment to the
Director within 14 days of the determination, as to the amount
of liquids, likely sources of liquids, possible location, size, and
cause of any leaks, and short-term actions taken and planned;

(3)  Determine to the extent practicable the location, size,
and cause of any leak;

(4)  Determine whether waste receipt should cease or be
curtailed, whether any waste should be removed from the unit
for inspection, repairs, or controls, and whether or not the unit
should be closed;

(5)  Determine any other short-term and long-term actions
to be taken to mitigate or stop any leaks; and

(6)  Within 30 days after the notification that the action
leakage rate has been exceeded, submit to the Director the
results of the analyses specified in R315-8-12.9(b)(3), (4), and
(5), the results of actions taken, and actions planned. Monthly
thereafter, as long as the flow rate in the leak detection system
exceeds the action leakage rate, the owner or operator shall
submit to the Director a report summarizing the results of any
remedial actions taken and actions planned.

(c)  To make the leak and/or remediation determinations in
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R315-8-12.9(b)(3), (4), and (5), the owner or operator shall:
(1)(i)  Assess the source of liquids and amounts of liquids

by source;
(ii)  Conduct a fingerprint, hazardous constituent, or other

analyses of the liquids in the leak detection system to identify
the source of liquids and possible location of any leaks, and the
hazard and mobility of the liquid; and

(iii)  Assess the seriousness of any leaks in terms of
potential for escaping into the environment; or

(2)  Document why such assessments are not needed.

R315-8-13.  Land Treatment.
13.1  APPLICABILITY
The rules in this section apply to owners and operators of

facilities that treat or dispose of hazardous waste in land
treatment units, except as provided otherwise in R315-8-1.

13.2  TREATMENT PROGRAM
(a)  An owner or operator subject to this section shall

establish a land treatment program that is designed to ensure that
hazardous constituents placed in or on the treatment zone are
degraded, transformed, or immobilized within the treatment
zone.  The Director will specify in the facility permit the
elements of the treatment program, including:

(1)  The wastes that are capable of being treated at the unit
based on demonstration under R315-8-13.3;

(2)  Design measures and operating practices necessary to
maximize the success of degradation, transformation, and
immobilization processes in the treatment zone in accordance
with R315-8-13.4(a); and

(3)  Unsaturated zone monitoring provisions meeting the
requirements of R315-8-13.6.

(b)  The Director will specify in the facility permit the
hazardous constituents that shall be degraded, transformed, or
immobilized under this section.  Hazardous constituents are
constituents identified in R315-50-10, which incorporates by
reference 40 CFR 261 Appendix VIII, that are reasonably
expected to be in, or derived from, waste placed in or on the
treatment zone.

(c)  The Director will specify the vertical and horizontal
dimensions of the treatment zone in the facility permit.  The
treatment zone is the portion of the unsaturated zone below and
including the land surface in which the owner or operator
intends to maintain the conditions necessary for effective
degradation, transformation, or immobilization of hazardous
constituents.  The maximum depth of the treatment zone shall
be:

(1)  No more than 1.5 meters, five feet, from the initial soil
surface; and

(2)  More than 1 meter, three feet, above the seasonal high
water table.

13.3  TREATMENT DEMONSTRATION
(a)  For each waste that will be applied to the treatment

zone, the owner or operator shall demonstrate, prior to
application of the waste, that hazardous constituents in the waste
can be completely degraded, transformed, or immobilized in the
treatment zone.

(b)  In making this demonstration, the owner or operator
may use field tests, laboratory analyses, available data, or, in the
case of existing units, operating data.  If the owner or operator
intends to conduct field tests or laboratory analyses in order to
make the demonstration required under R315-8-13.3(a), he shall
obtain a treatment or disposal permit under R315-3-6.4.  The
Director will specify in this plan the testing, analytical, design,
and operating requirements, including the duration of the tests,
the horizontal and vertical dimensions of the treatment zone,
monitoring procedures, closure and clean-up activities necessary
to meet the requirements in R315-8-13.3(c).

(c)  Any field test or laboratory analysis conducted in order
to make a demonstration under R315-8-13.3(a) shall:

(1)  Accurately simulate the characteristics and operating
conditions for the proposed land treatment unit including:

(i)  The characteristics of the waste, including the presence
of R315-50-10 constituents, which incorporates by reference 40
CFR 261, Appendix VIII;

(ii)  The climate in the area;
(iii)  The topography of the surrounding area;
(iv)  The characteristics of the soil in the treatment zone,

including depth; and
(v)  The operating practices to be used at the unit.
(2)  Be able to show that hazardous constituents in the

waste to be tested will be completely degraded, transformed, or
immobilized in the treatment zone of the proposed land
treatment unit; and

(3)  Be conducted in a manner that protects human health
and the environment considering;

(i)  The characteristics of the waste to be tested;
(ii)  The operating and monitoring measures taken during

the course of the test;
(iii)  The duration of the test;
(iv)  The volume of the waste used in the test;
(v)  In the case of field tests, the potential for migration of

hazardous constituents to groundwater or surface water.
13.4  DESIGN AND OPERATING REQUIREMENTS
The Director will specify in the facility permit how the

owner or operator will design, construct, operate, and maintain
the land treatment unit in compliance with this section.

(a)  The owner or operator shall design, construct, operate,
and maintain the unit to maximize the degradation,
transformation, and immobilization of hazardous constituents in
the treatment zone.  The owner or operator shall design,
construct, operate, and maintain the unit in accord with all
design and operating conditions that were used in the treatment
demonstration under R315-8-13.3.  At a minimum, the Director
will specify the following in the facility plan:

(1)  The rate and method of waste application to the
treatment zone;

(2)  Measures to control soil pH;
(3)  Measures to enhance microbial or chemical reactions,

e.g., fertilization, tilling; and
(4)  Measures to control the moisture content of the

treatment zone.
(b)  The owner or operator shall design, construct, operate,

and maintain the treatment zone to minimize run-off of
hazardous constituents during the active life of the land
treatment unit.

(c)  The owner or operator shall design, construct, operate,
and maintain a run-on control system capable of preventing flow
onto the treatment zone during peak discharge from at least a
25-year storm.

(d)  The owner or operator shall design, construct, operate,
and maintain a run-off management system to collect and
control at least the water volume resulting from a 24-hour, 25-
year storm.

(e)  Collection and holding facilities, e.g., tanks or basins,
associated with run-on and run-off control systems shall be
emptied or otherwise managed expeditiously after storms to
maintain the design capacity of the system.

(f)  If the treatment zone contains particulate matter which
may be subject to wind dispersal, the owner or operator shall
manage the unit to control wind dispersal.

(g)  The owner or operator shall inspect the unit weekly
and after storms to detect evidence of:

(1)  Deterioration, malfunctions, or improper operation of
run-on and run-off control systems; and

(2)  Improper functioning of wind dispersal control
measures.

13.5  FOOD-CHAIN CROPS
The Director may allow the growth of food-chain crops in
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or on the treatment zone only if the owner or operator satisfies
the conditions of this section.  The Director will specify in the
facility plan the specific food-chain crops which may be grown.

(a)(1)  The owner or operator shall demonstrate that there
is no substantial risk to human health caused by the growth of
the crops in or on the treatment zone by demonstrating, prior to
the planting of the crops, that hazardous constituents other than
cadmium:

(i)  Will not be transferred to the food or feed portions of
the crop by plant uptake or direct contact, and will not otherwise
be ingested by food-chain animals, e.g., by grazing; or

(ii)  Will not occur in greater concentrations in or on the
food or feed portions of crops grown on the treatment zone than
in or on identical portions of the same crops grown on untreated
soils under similar conditions in the same region.

(2)  The owner or operator shall make the demonstration
required under this paragraph prior to the planting of crops at
the facility for all constituents identified in R315-50-10, which
incorporates by reference 40 CFR 261 Appendix VIII, that are
reasonably expected to be in, or derived from, waste placed in
or on the treatment zone.

(3)  In making a demonstration under this paragraph, the
owner or operator may use field tests, greenhouse studies,
available data, or, in the case of existing units, operating data,
and shall:

(i)  Base the demonstration on conditions similar to those
present in the treatment zone, including soil characteristics, e.g.,
pH, cation exchange capacity, specific wastes, application rates,
application methods, and crops to be grown; and

(ii)  Describe the procedures used in conducting any tests,
including the sample selection criteria, sample size, analytical
methods, and statistical procedures.

(4)  If the owner or operator intends to conduct field tests
or greenhouse studies in order to make the demonstration
required under this paragraph, he shall obtain a permit for
conducting these activities.

(b)  The owner or operator shall comply with the following
conditions if cadmium is contained in wastes applied to the
treatment zone:

(1)(i)  The pH of the waste and soil mixture shall be 6.5 or
greater at the time of each waste application, except for waste
containing cadmium at concentrations of two mg/kg, dry weight,
or less;

(ii)  The annual application of cadmium from waste shall
not exceed 0.5 kilograms per hectare, kg/ha, on land used for
production of tobacco, leafy vegetables, or root crops grown for
human consumption.  For other food-chain crops, and annual
cadmium application rate shall not exceed:

TABLE
   Time Period                              Annual Cd
                                            Application
                                            Rate (kilograms
                                            per hectare)
   Present to June 30, 1984                 2.0
   July 1, 1984 to December 31, 1986        1.25
   Beginning January 1, 1987                0.5

(iii)  The cumulative application of cadmium from waste
shall not exceed five kg/ha if the waste and soil mixture has a
pH less than 6.5; and

(iv)  If the waste and soil mixture has a pH of 6.5 or greater
or is maintained at a pH of 6.5 or greater during crop growth,
the cumulative application of cadmium from waste shall not
exceed:  five kg/ha if soil cation exchange capacity (CEC) is less
than five meq/100g; 10 kg/ha if soil CEC is 5-15 meq/100g; and
20 kg/ha if soil CEC is greater than 15 meq/100g; or

(2)(i)  Animal feed shall be the only food-chain crop
produced;

(ii)  The pH of the waste and soil mixture shall be 6.5 or
greater at the time of waste application or at the time the crop is

planted, whichever occurs later, and this pH level shall be
maintained whenever food-chain crops are grown;

(iii)  There shall be an operating plan which demonstrates
how the animal feed will be distributed to preclude ingestion by
humans.  The operating plan shall describe the measures to be
taken to safeguard against possible health hazards from
cadmium entering the food-chain, which may result from
alternative land uses; and

(iv)  Future property owners shall be notified by a
stipulation in the land record or property deed which states that
the property has received waste at high cadmium application
rates and that food-chain crops shall not be grown except in
compliance with R315-8-13.5(b)(2).

13.6  UNSATURATED ZONE MONITORING
An owner or operator subject to this section shall establish

an unsaturated zone monitoring program to discharge the
following responsibilities:

(a)  The owner or operator shall monitor the soil and soil-
pore liquid to determine whether hazardous constituents migrate
out of the treatment zone.

(1)  The Director will specify the hazardous constituents to
be monitored in the facility plan.  The hazardous constituents to
be monitored are those specified under R315-8-13.2(b).

(2)  The Director may require monitoring for principal
hazardous constituents (PHCs) in lieu of the constituents
specified under R315-8-13.2(b).  PHCs are hazardous
constituents contained in the wastes to be applied at the unit that
are the most difficult to treat, considering the combined effects
of degradation, transformation, and immobilization.  The
Director will establish PHCs if the Director finds, based on the
waste analyses, treatment demonstrations, or other data, that
effective degradation, transformation, or immobilization of the
PHCs will assure treatment to at least equivalent levels for the
other hazardous constituents in the waste.

(b)  The owner or operator shall install an unsaturated zone
monitoring system that includes soil monitoring using soil cores
and soil-pore liquid monitoring using devices such as
lysimeters.  The unsaturated zone monitoring system shall
consist of a sufficient number of sampling points at appropriate
locations and depths to yield samples that;

(1)  Represent the quality of background soil-pore liquid
and the chemical make-up of soil that has not been affected by
leakage from the treatment zone; and

(2)  Indicate the quality of soil-pore liquid and the
chemical make-up of the soil below the treatment zone.

(c)  The owner or operator shall establish a background
value for each hazardous constituent to be monitored under
R315-8-13.6(a).  The permit will specify the background values
for each constituent or specify the procedures to be used to
calculate the background values.

(1)  Background soil values may be based on a one-time
sampling at a background plot having characteristics similar to
those of the treatment zone.

(2)  Background soil-pore liquid values shall be based on
at least quarterly sampling for one year at a background plot
having characteristics similar to those of the treatment zone.

(3)  The owner or operator shall express all background
values in a form necessary for the determination of statistically
significant increases under R315-8-13.6(f).

(4)  In taking samples used in the determination of all
background values, the owner or operator shall use an
unsaturated zone monitoring system that complies with R315-8-
13.6(b)(1).

(d)  The owner or operator shall conduct soil monitoring
and soil-pore liquid monitoring immediately below the
treatment zone.  The Director will specify the frequency and
timing of soil and soil-pore liquid monitoring in the facility
permit after considering the frequency, timing, and rate of waste
application, and the soil permeability.  The owner or operator
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shall express the results of soil and soil-pore liquid monitoring
in a form necessary for the determination of statistically
significant increases under R315-8-13.6(f).

(e)  The owner or operator shall use consistent sampling
and analysis procedures that are designed to ensure sampling
results that provide a reliable indication of soil-pore liquid
quality and the chemical make-up of the soil below the treatment
zone.  At a minimum, the owner or operator shall implement
procedures and techniques for:

(1)  Sample collection;
(2)  Sample preservation and shipment;
(3)  Analytical procedures; and
(4)  Chain of custody control.
(f)  The owner or operator shall determine whether there is

a statistically significant change over background values for any
hazardous constituent to be monitored under R315-8-13.6(a)
below the treatment zone each time he conducts soil monitoring
and soil-pore liquid monitoring under R315-8-13.6(d).

(1)  In determining whether a statistically significant
increase has occurred, the owner or operator shall compare the
value of each constituent, as determined under R315-8-13.6(d),
to the background value for that constituent according to the
statistical procedure specified in the facility plan under this
paragraph.

(2)  The owner or operator shall determine whether there
has been a statistically significant increase below the treatment
zone within a reasonable time period after completion of
sampling.  The Director will specify that time period in the
facility plan after considering the complexity of the statistical
test and the availability of laboratory facilities to perform the
analysis of soil and soil-pore liquid samples.

(3)  The owner or operator shall determine whether there is
a statistically significant increase below the treatment zone using
a statistical procedure that provides reasonable confidence that
migration from the treatment zone will be identified.  The
Director will specify a statistical procedure in the facility plan
that he finds:

(i)  Is appropriate for the distribution of the data used to
establish background values; and

(ii)  Provides a reasonable balance between the probability
of falsely identifying migration from the treatment zone and the
probability of failing to identify real migration from the
treatment zone.

(g)  If the owner or operator determines, pursuant to R315-
8-13.6(f), that there is a statistically significant increase of
hazardous constituents below the treatment zone he shall:

(1)  Notify the Director of this finding in writing within
seven days.  The notification shall indicate what constituents
have shown statistically significant increases.

(2)  Within 90 days, submit to the Director an application
for permit modification to modify the operating practices at the
facility in order to maximize the success of degradation,
transformation, or immobilization processes in the treatment
zone.

(h)  If the owner or operator determines, pursuant to R315-
8-13.6(f), that there is a statistically significant increase of
hazardous constituents below the treatment zone, he may
demonstrate that a source other than regulated units caused the
increase or that the increase resulted from an error in sampling,
analysis or evaluation.  While the owner or operator may make
a demonstration under this paragraph in addition to, or in lieu
of, submitting a permit modification application under R315-8-
13.6(g)(2), he is not relieved of the requirement to submit a plan
modification application within the time specified in R315-8-
13.6(g)(2) unless the demonstration made under this paragraph
successfully shows that a source other than regulated units
caused the increase or that the increase resulted from an error in
sampling, analysis, or evaluation.  In making a demonstration
under this paragraph, the owner or operator shall:

(1)  Notify the Director or its duly authorized
representative in writing within seven days of determining a
statistically significant increase below the treatment zone that he
intends to make a determination under this paragraph;

(2)  Within 90 days, submit a report to the Director
demonstrating that a source other than the regulated units
caused the increase or that the increase resulted from error in
sampling, analysis, or evaluation;

(3)  Within 90 days, submit to the Director an application
for a permit modification to make any appropriate changes to
the unsaturated zone monitoring program at the facility; and

(4)  Continue to monitor in accordance with the
unsaturated zone monitoring program established under this
section.

13.7  RECORDKEEPING
The owner or operator shall include hazardous waste

application dates, rates, and amounts in the operating record
required under R315-8-5.3, which incorporates by reference 40
CFR 264.73.

13.8  CLOSURE AND POST-CLOSURE CARE
(a)  During the closure period the owner or operator shall:
(1)  Continue all operations, including pH control,

necessary to maximize degradation, transformation, or
immobilization of hazardous constituents within the treatment
zone as required under R315-8-13.4(a), except to the extent
such measures are inconsistent with R315-8-13.8(a)(8);

(2)  Continue all operations in the treatment zone to
minimize run-off of hazardous constituents as required under
R315-8-13.4(b);

(3)  Maintain the run-on control system required under
R315-8-13.4(c);

(4)  Maintain the run-off management system required
under R315-8-13.4(d);

(5)  Control wind dispersal of hazardous waste if required
under R315-8-13.4(f);

(6)  Continue to comply with any prohibitions or
conditions concerning growth of food-chain crops under R315-
8-13.5;

(7)  Continue unsaturated zone monitoring in compliance
with R315-8-13.6 except that soil-pore liquid monitoring may
be terminated 90 days after the last application of waste to the
treatment zone; and

(8)  Establish a vegetative cover on the portion of the
facility being closed at a time that the cover will not
substantially impede degradation, transformation, or
immobilization of hazardous constituents in the treatment zone.
The vegetative cover shall be capable of maintaining growth
without extensive maintenance.

(b)  For the purpose of complying with R315-8-7, which
incorporates by reference 40 CFR 264.110 - 264.120, when
closure is completed the owner or operator may submit to the
Director certification by an independent qualified soil scientist,
in lieu of an independent registered professional engineer, that
the facility has been closed in accordance with the specifications
in the approved closure plan.

(c)  During the post-closure care period the owner or
operator shall:

(1)  Continue all operations, including pH control
necessary to enhance degradation and transformation and
sustain immobilization of hazardous constituents in the
treatment zone to the extent that these measures are consistent
with other post-closure care activities;

(2)  Maintain a vegetative cover over closed portions of the
facility;

(3)  Maintain the run-on control system required under
R315-8-13.4(c);

(4)  Maintain the run-off management system required
under R315-8-13.4(d);

(5)  Control wind dispersal of hazardous waste if required
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under R315-8-13.4(f);
(6)  Continue to comply with any prohibitions or

conditions concerning growth of food-chain crops under R315-
8-13.5; and

(7)  Continue unsaturated zone monitoring in compliance
with R315-8-13.6, except that soil-pore liquid monitoring may
be terminated 90 days after the last application of waste to the
treatment zone.

(d)  The owner or operator is not subject to regulation
under R315-8-13.8(a)(8) and (c) if the Director finds that the
level of hazardous constituents in the treatment zone soil does
not exceed the background value of those constituents by an
amount that is statistically significant when using the test
specified in R315-8-13.8(d)(3).  The owner or operator may
submit such a demonstration to the Director at any time during
the closure or post-closure care periods.  For the purposes of this
paragraph:

(1)  The owner or operator shall establish background soil
values and determine whether there is a statistically significant
increase over those values for all hazardous constituents
specified in the facility plan under R315-8-13.2(b).

(i)  Background soil values may be based on a one-time
sampling of a background plot having characteristics similar to
those of the treatment zone.

(ii)  The owner or operator shall express background values
and values for hazardous constituents in the treatment zone in a
form necessary for the determination of statistically significant
increases under R315-8-13.8(d)(3).

(2)  In taking samples used in the determination of
background and treatment zone values, the owner or operator
shall take samples at a sufficient number of sampling points and
at appropriate locations and depths to yield samples that
represent the chemical make-up of soil that has not been affected
by leakage from the treatment zone and the soil within the
treatment zone, respectively.

(3)  In determining whether a statistically significant
increase has occurred, the owner or operator shall compare the
value of each constituent in the treatment zone to the
background value for that constituent using a statistical
procedure that provides reasonable confidence that constituent
presence in the treatment zone will be identified.  The owner or
operator shall use a statistical procedure that:

(i)  Is appropriate for the distribution of the data used to
establish background values; and

(ii)  Provides a reasonable balance between the probability
of falsely identifying hazardous constituent presence in the
treatment zone and the probability of failing to identify real
presence in the treatment zone.

(e)  The owner or operator is not subject to regulation
under section R315-8-6 if the Director finds that the owner or
operator satisfies R315-8-13.8(d) and if unsaturated zone
monitoring under R315-8-13.6 indicates that hazardous
constituents have not migrated beyond the treatment zone during
the active life of the land treatment unit.

13.9  SPECIAL REQUIREMENTS FOR IGNITABLE OR
REACTIVE WASTE

The owner or operator shall not apply ignitable or reactive
waste to the treatment zone unless the waste and the treatment
zone meet all applicable requirements of R315-13, R315-50-12,
and R315-50-13, which incorporate by reference 40 CFR 268,
and:

(a)  The waste is immediately incorporated into the soil so
that:

(1)  The resulting waste, mixture, or dissolution of material
no longer meets the definition of ignitable or reactive waste
under R315-2-9(d) or (f); and

(2)  Section R315-8-2.8(b) is complied with; or
(b)  The waste is managed in a way that it is protected from

any material or conditions which may cause it to ignite or react.

13.10  SPECIAL REQUIREMENTS FOR
INCOMPATIBLE WASTES

The owner or operator shall not place incompatible wastes,
or incompatible wastes and materials, see 40 CFR 264,
Appendix V for examples, in or on the same treatment zone,
unless R315-8-2.8(b) is complied with.

13.11  SPECIAL REQUIREMENTS FOR HAZARDOUS
WASTES F020, F021, F022, F023, F026, F027

(a)  Hazardous Wastes F020, F021, F022, F023, F026, and
F027 shall not be placed in a land treatment unit unless the
owner or operator operates the facility in accordance with a
management plan for these wastes that is approved by the
Director pursuant to the standards set out in this paragraph, and
in accord with all other applicable requirements of these rules.
The factors to be considered are:

(1)  The volume, physical, and chemical characteristics of
the wastes including their potential to migrate through soil or to
volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlaying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

(b)  The Director may determine that additional design,
operating, and monitoring requirements are necessary for land
treatment facilities managing hazardous waste F020, F021,
F022, F023, F026, and F027 in order to reduce the possibility
of migration of these wastes to groundwater, surface water, or
air so as to protect human health and the environment.

R315-8-14.  Landfills.
14.1  APPLICABILITY
The rules in this section apply to owners and operators of

facilities that dispose of hazardous waste in landfills, except as
R315-8-1 provides otherwise.

14.2  DESIGN AND OPERATING REQUIREMENTS
(a)  Any landfill that is not covered by R315-8-14.2(c) or

R315-7-21.2(a) shall have a liner system for all portions of the
landfill, except for existing portions of the landfill.  The liner
system shall have:

(1)  A liner that is designed, constructed, and installed to
prevent any migration of wastes out of the landfill to the
adjacent subsurface soil or groundwater or surface water at any
time during the active life, including the closure period, of the
landfill.  The liner shall be constructed of material that prevents
wastes from passing into the liner during the active life of the
facility.  The liner shall be:

(i)  Constructed of materials that have appropriate chemical
properties and sufficient strength and thickness to prevent
failure due to pressure gradients, including static head and
external hydrogeologic forces, physical contact with the waste
or leachate to which they are exposed, climatic conditions, the
stress of installation, and the stress of daily operation;

(ii)  Placed upon a foundation or base capable of providing
support to the liner and resistance to pressure gradients above
and below the liner to prevent failure of the liner due to
settlement, compression, or uplift; and

(iii)  Installed to cover all surrounding earth likely to be in
contact with the waste or leachate; and

(2)  A leachate collection and removal system immediately
above the liner that is designed, constructed, maintained, and
operated to collect and remove leachate from the landfill.  The
Director will specify design and operating conditions in the
permit to ensure that the leachate depth at any point on the liner
system, does not exceed 30 cm, one foot.  The leachate
collection and removal system shall be:

(i)  Constructed of materials that are:
(A)  Chemically resistant to the waste managed in the
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landfill and the leachate expected to be generated; and
(B)  Of sufficient strength and thickness to prevent collapse

under the pressures exerted by overlying wastes, waste cover
materials, and by any equipment used at the landfill; and

(ii)  Designed and operated to function without clogging
through the scheduled closure of the landfill.

(b)  The owner or operator will be exempted from the
requirements of R315-8-14.2(a) if the Director finds, based on
a demonstration by the owner or operator, that alternative design
and operating practices, together with location characteristics,
will prevent the migration of any hazardous constituents, see
R315-8-6.4, into the groundwater or surface water at any future
time.  In deciding whether to grant an exemption, the Director
will consider:

(1)  The nature and quantity of the wastes;
(2)  The proposed alternate design and operation;
(3)  The hydrogeologic setting of the facility, including the

attenuative capacity and thickness of the liners and soils present
between the landfill and groundwater or surface water; and

(4)  All other factors which would influence the quality and
mobility of the leachate produced and the potential for it to
migrate to groundwater or surface water.

(c)  The owner or operator of each new landfill unit on
which construction commences after January 29, 1992, each
lateral expansion of a landfill unit on which construction
commences after July 29, 1992, and each replacement of an
existing landfill unit that is to commence reuse after July 29,
1992 shall install two or more liners and a leachate collection
and removal system above and between such liners.
"Construction commences" is as defined in R315-1-1(b), which
incorporates by reference 40 CFR 260.10, under "existing
facility."

(1)(i)  The liner system shall include:
(A)  A top liner designed and constructed of materials, e.g.,

a geomembrane, to prevent the migration of hazardous
constituents into such liner during the active life and post-
closure care period; and

(B)  A composite bottom liner, consisting of at least two
components. The upper component shall be designed and
constructed of materials, e.g., a geomembrane, to prevent the
migration of hazardous constituents into this component during
the active life and post-closure care period. The lower
component shall be designed and constructed of materials to
minimize the migration of hazardous constituents if a breach in
the upper component were to occur. The lower component shall
be constructed of at least three feet, 91 cm, of compacted soil
material with a hydraulic conductivity of no more than 1 x 10-7

cm/sec.
(ii)  The liners shall comply with R315-8-14.2(a)(1)(i), (ii),

and (iii).
(2)  The leachate collection and removal system

immediately above the top liner shall be designed, constructed,
operated, and maintained to collect and remove leachate from
the landfill during the active life and post-closure care period.
The Director will specify design and operating conditions in the
permit to ensure that the leachate depth over the liner does not
exceed 30 cm, one foot. The leachate collection and removal
system shall comply with R315-8-14.2(c)(3)(iii) and (iv).

(3)  The leachate collection and removal system between
the liners, and immediately above the bottom composite liner in
the case of multiple leachate collection and removal systems, is
also a leak detection system. This leak detection system shall be
capable of detecting, collecting, and removing leaks of
hazardous constituents at the earliest practicable time through all
areas of the top liner likely to be exposed to waste or leachate
during the active life and post-closure care period. The
requirements for a leak detection system in this paragraph are
satisfied by installation of a system that is, at a minimum:

(i)  Constructed with a bottom slope of one percent or

more;
(ii)  Constructed of granular drainage materials with a

hydraulic conductivity of 1 x 10  cm/sec or more and a-2

thickness of 12 inches, 30.5 cm, or more; or constructed of
synthetic or geonet drainage materials with a transmissivity of
3 x 10  m /sec or more;-5 2

(iii)  Constructed of materials that are chemically resistant
to the waste managed in the landfill and the leachate expected
to be generated, and of sufficient strength and thickness to
prevent collapse under the pressures exerted by overlying
wastes, waste cover materials, and equipment used at the
landfill;

(iv)  Designed and operated to minimize clogging during
the active life and post-closure care period; and

(v)  Constructed with sumps and liquid removal methods,
e.g., pumps, of sufficient size to collect and remove liquids from
the sump and prevent liquids from backing up into the drainage
layer. Each unit shall have its own sump(s). The design of each
sump and removal system shall provide a method for measuring
and recording the volume of liquids present in the sump and of
liquids removed.

(4)  The owner or operator shall collect and remove
pumpable liquids in the leak detection system sumps to
minimize the head on the bottom liner.

(5)  The owner or operator of a leak detection system that
is not located completely above the seasonal high water table
shall demonstrate that the operation of the leak detection system
will not be adversely affected by the presence of ground water.

(d)  The Director may approve alternative design or
operating practices to those specified in R315-8-14.2(c) if the
owner or operator demonstrates to the Director that such design
and operating practices, together with location characteristics:

(1)  Will prevent the migration of any hazardous
constituent into the ground water or surface water at least as
effectively as the liners and leachate collection and removal
systems specified in R315-8-14.2(c); and

(2)  Will allow detection of leaks of hazardous constituents
through the top liner at least as effectively.

(e)  The double liner requirement set forth in R315-8-
14.2(h) may be waived by the Director for any monofill, if:

(1)  The monofill contains only hazardous wastes from
foundry furnace emission controls or metal casting molding
sand, and the wastes do not contain constituents which would
render the wastes hazardous for reasons other than the Toxicity
Characteristics in R315-2-9(g) and EPA Hazardous Waste
Numbers D004 through D017; and

(2)(i)(A)  The monofill has at least one liner for which
there is no evidence that the liner is leaking:

(B)  The monofill is located more than one-quarter mile
from an underground source of drinking water, as that term is
defined in 40 CFR 144.3; and

(C)  The monofill is in compliance with generally
applicable groundwater monitoring requirements for facilities
with permit; or

(ii)  The owner or operator demonstrates that the monofill
is located, designed, and operated so as to assure that there will
be no migration of any hazardous constituent into groundwater
or surface water at any future time.

(f)  The owner or operator of any replacement landfill unit
is exempt from R315-8-14.2(c) if:

(1)  The existing unit was constructed in compliance with
the design standards of section 3004(o)(1)(A)(i) and (o)(5) of
the Resource Conservation and Recovery Act; and

(2)  There is no reason to believe that the liner is not
functioning as designed.

(g)  The owner or operator shall design, construct, operate,
and maintain a run-on control system capable of preventing flow
onto the active portion of the landfill during peak discharge
from at least a 25-year storm.
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(h)  The owner or operator shall design, construct, operate,
and maintain a run-off management system to collect and
control at least the water volume resulting from a 24-hour, 25-
year storm.

(i)  Collection and holding facilities, e.g., tanks or basins,
associated with run-on and run-off control systems shall be
emptied or otherwise managed expeditiously after storms to
maintain design capacity of the system.

(j)  If the landfill contains any particulate matter which may
be subject to wind dispersal, the owner or operator shall cover
or otherwise manage the landfill to control wind dispersal.

(k)  The Director will specify in the permit all design and
operating practices that are necessary to ensure that the
requirements of this section are satisfied.

14.3  MONITORING AND INSPECTION
(a)  During construction or installation, liners, except in the

case of existing portions of landfills exempt from R315-8-
14.2(a), and cover systems, e.g., membranes, sheets, or coatings,
shall be inspected for uniformity, damage, and imperfections,
e.g., holes, cracks, thin spots, or foreign materials.  Immediately
after construction or installation:

(1)  Synthetic liners and covers shall be inspected to ensure
tight seams and joints and the absence of tears, punctures, or
blisters; and

(2)  Soil-based and admixed liners and covers shall be
inspected for imperfections including lenses, cracks, channels,
root holes, or other structural non-uniformities that may cause
an increase in the permeability of the liner or cover.

(b)  While a landfill is in operation, it shall be inspected
weekly and after storms to detect evidence of any of the
following:

(1)  Deterioration, malfunctions, or improper operation of
run-on and run-off control systems;

(2)  Proper functioning of wind dispersal control systems,
where present; and

(3)  The presence of leachate in and proper functioning of
leachate collection and removal systems, where present.

(c)(1)  An owner or operator required to have a leak
detection system under R315-8-14.2(c) or (d) shall record the
amount of liquids removed from each leak detection system
sump at least once each week during the active life and closure
period.

(2)  After the final cover is installed, the amount of liquids
removed from each leak detection system sump shall be
recorded at least monthly. If the liquid level in the sump stays
below the pump operating level for two consecutive months, the
amount of liquids in the sumps shall be recorded at least
quarterly. If the liquid level in the sump stays below the pump
operating level for two consecutive quarters, the amount of
liquids in the sumps shall be recorded at least semi-annually. If
at any time during the post-closure care period the pump
operating level is exceeded at units on quarterly or semi-annual
recording schedules, the owner or operator shall return to
monthly recording of amounts of liquids removed from each
sump until the liquid level again stays below the pump operating
level for two consecutive months.

(3)  "Pump operating level" is a liquid level proposed by
the owner or operator and approved by the Director based on
pump activation level, sump dimensions, and level that avoids
backup into the drainage layer and minimizes head in the sump.

14.4  SURVEYING AND RECORDKEEPING
The owner or operator of a landfill shall maintain the

following items in the operating record required under R315-8-
5.3, which incorporates by reference 40 CFR 264.73:

(a)  On a map, the exact location and dimensions, including
depth, of each cell with respect to permanently surveyed bench
marks; and

(b)  The contents of each cell and the approximate location
of each hazardous waste type within each cell.

14.5  CLOSURE AND POST-CLOSURE CARE
(a)  At final closure of the landfill or upon closure of any

cell, the owner or operator shall cover the landfill or cell with a
final cover designed and constructed to:

(1)  Provide long-term minimization of migration of liquids
through the closed landfill;

(2)  Function with minimum maintenance;
(3)  Promote drainage and minimize erosion or abrasion of

the cover;
(4)  Accommodate settling and subsidence so that the

cover's integrity is maintained; and
(5)  Have a permeability less than or equal to the

permeability of any bottom liner system or natural subsoils
present.

(b)  After final closure, the owner or operator shall comply
with all post-closure requirements contained under R315-8-9.9
and R315-8-7, which incorporates by reference 40 CFR 264.110
- 264.120, including maintenance and monitoring throughout
the post-closure care period, specified in the permit, under
R315-8-7, which incorporates by reference 40 CFR 264.110 -
264.120.  The owner or operator shall:

(1)  Maintain the integrity and effectiveness of the final
cover, including making repairs to the cap as necessary to
correct the effects of settling, subsidence, erosion, or other
events;

(2)  Continue to operate the leachate collection and
removal system until leachate is no longer detected;

(3)  Maintain and monitor the leak detection system in
accordance with R315-8-14.2(c)(3)(iv) and (4) and R315-8-
14.3(c), and comply with all other applicable leak detection
system requirements of R315-8;

(4)  Maintain and monitor the groundwater monitoring
system and comply with all other applicable requirements of
these rules;

(5)  Prevent run-on and run-off from eroding or otherwise
damaging the final cover; and

(6)  Protect and maintain surveyed bench marks used in
complying with R315-8-14.4.

14.6  SPECIAL REQUIREMENTS FOR IGNITABLE OR
REACTIVE WASTE

(a)  Except as provided in R315-8-14.6(b), and in R315-8-
14.10, ignitable or reactive waste shall not be placed in a
landfill, unless the waste and landfill meet all applicable
requirements of R315-13, R315-50-12, and R315-50-13, which
incorporate by reference 40 CFR 268, and:

(1)  The resulting waste, mixture, or dissolution of material
no longer meets the definition of ignitable or reactive waste
under R315-2-9(d) or (f); and

(2)  R315-8-2.8(b) is complied with.
(b)  Except for prohibited wastes which remain subject to

treatment standards in R315-13, which incorporates by
reference 40 CFR 268 subpart D, ignitable wastes in containers
may be landfilled without meeting the requirements of R315-8-
14.6(a), provided that the wastes are disposed of in a way that
they are protected from any material or conditions which may
cause them to ignite.  At a minimum, ignitable wastes shall be
disposed of in non-leaking containers which are carefully
handled and placed so as to avoid heat, sparks, rupture, or any
other condition that might cause ignition of the wastes; shall be
covered daily with soil or other non-combustible material to
minimize the potential for ignition of the wastes; and shall not
be disposed of in cells that contain or will contain other wastes
which may generate heat sufficient to cause ignition of the
waste.

14.7  SPECIAL REQUIREMENTS FOR
INCOMPATIBLE WASTES

Incompatible wastes, or incompatible wastes and materials
shall not be placed in the same landfill cell, unless R315-8-
2.8(b) is complied with.
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14.8  SPECIAL REQUIREMENTS FOR LIQUID WASTE
(a)  Bulk or non-containerized liquid waste or waste

containing free liquids may be placed in a landfill, prior to May
8, 1985, if:

(1)  The landfill has a liner and leachate collection and
removal system that meet the requirements of R315-8-14.2(a);
or

(2)  Before disposal, the liquid waste or waste containing
free liquids is treated or stabilized, chemically or physically,
e.g., by mixing with a sorbent solid, so that free liquids are no
longer present.

(b)  Effective May 8, 1985, the placement of bulk or non-
containerized liquid hazardous waste or hazardous waste
containing free liquids, whether or not sorbents have been
added, in any landfill is prohibited.

(c)  To demonstrate the absence or presence of free liquids
in either a containerized or a bulk waste, the following test shall
be used:  Method 9095, Paint Filter Liquids Test, as described
in "Test Methods for Evaluating Solid Wastes,
Physical/Chemical Methods." EPA Publication No. SW-846 as
incorporated by reference in 40 CFR 260.11, see R315-1-2.

(d)  Containers holding free liquids shall not be placed in
a landfill unless:

(1)  All free-standing liquid:
(i)  Has been removed by decanting, or other methods;
(ii)  Has been mixed with sorbent or solidified so that free-

standing liquid is no longer observed; or
(iii)  Has been otherwise eliminated; or
(2)  The container is very small, such as an ampule; or
(3)  The container is designed to hold free liquids for use

other than storage, such as a battery or capacitor; or
(4)  The container is a lab pack as defined in R315-8-14.10,

and is disposed of in accordance with R315-8-14.10.
(e)  Sorbents used to treat free liquids to be disposed of in

landfills shall be nonbiodegradable. Nonbiodegradable sorbents
are: materials listed or described in R315-8-14.8(e)(1); materials
that pass one of the tests in R315-8-14.8(e)(2); or materials that
are determined by EPA to be nonbiodegradable through the
R315-2-16, which incorporates by reference 40 CFR 260.22,
petition process.

(1)  Nonbiodegradable sorbents.
(i)  Inorganic minerals, other inorganic materials, and

elemental carbon, e.g., aluminosilicates, clays, smectites, Fuller's
earth, bentonite, calcium bentonite, montmorillonite, calcined
montmorillonite, kaolinite, micas (illite), vermiculites, zeolites;
calcium carbonate (organic free limestone); oxides/hydroxides,
alumina, lime, silica (sand), diatomaceous earth; perlite
(volcanic glass); expanded volcanic rock; volcanic ash; cement
kiln dust; fly ash; rice hull ash; activated charcoal/activated
carbon; or

(ii)  High molecular weight synthetic polymers (e.g.,
polyethylene, high density polyethylene (HDPE),
polypropylene, polystyrene, polyurethane, polyacrylate,
polynorborene, polyisobutylene, ground synthetic rubber, cross-
linked allylstyrene and tertiary butyl copolymers). This does not
include polymers derived from biological material or polymers
specifically designed to be degradable; or

(iii)  Mixtures of these nonbiodegradable materials.
(2)  Tests for nonbiodegradable sorbents.
(i)  The sorbent material is determined to be

nonbiodegradable under ASTM Method G21-70 (1984a)-
Standard Practice for Determining Resistance of Synthetic
Polymer Materials to Fungi; or

(ii)  The sorbent material is determined to be
nonbiodegradable under ASTM Method G22-76 (1984b)-
Standard Practice for Determining Resistance of Plastics to
Bacteria; or

(iii)  The sorbent material is determined to be non-
biodegradable under the Organization for Economic

2Cooperation and Development (OECD) test 301B, CO
Evolution, Modified Sturm Test.

(f)  Effective November 8, 1985, the landfill placement of
any liquid which is not a hazardous waste in a landfill is
prohibited unless the owner or operator of the landfill
demonstrates to the Director that;

(1)  The only reasonably available alternative to the
placement in the landfill is placement in a landfill or unlined
surface impoundment, whether or not permitted or operating
under interim status, which contains or may reasonably be
anticipated to contain, hazardous waste; and

(2)  Placement in the owner or operator's landfill will not
present a risk of contamination of any underground source of
drinking water, as that term is defined in 40 CFR 144.3.

14.9  SPECIAL REQUIREMENTS FOR CONTAINERS
Unless they are very small, such as an ampule, containers

shall be either:
(a)  At least 90 percent full when placed in the landfill; or
(b)  Crushed, shredded, or similarly reduced in volume to

the maximum practical extent before burial in the landfill.
14.10  DISPOSAL OF SMALL CONTAINERS OF

HAZARDOUS WASTE IN OVERPACKED DRUMS, LAB
PACKS

Small containers of hazardous waste in overpacked drums,
lab packs, may be placed in a landfill if the following
requirements are met:

(a)  Hazardous waste shall be packaged in non-leaking
inside containers.  The inside containers shall be of a design and
constructed of a material that will not react dangerously with, be
decomposed by, or be ignited by the contained waste.  Inside
containers shall be tightly and securely sealed.  The inside
containers shall be of the size and type specified in the
Department of Transportation (DOT) hazardous materials
regulations, 49 CFR parts 173, 178, and 179, if those
regulations specify a particular inside container for the waste.

(b)  The inside containers shall be overpacked in an open
head DOT - specification metal shipping container, 49 CFR
parts 178 and 179, of no more than 416-liter, 110 gallon,
capacity and surrounded by, at a minimum, a sufficient quantity
of sorbent material, determined to be nonbiodegradable in
accordance with R315-8-14.8(e), to completely sorb all of the
liquid contents of the inside containers.  The metal outer
container shall be full after it has been packed with inside
containers and sorbent material.

(c)  The sorbent material used shall not be capable of
reacting dangerously with, being decomposed by, or being
ignited by the contents of the inside containers in accordance
with R315-8-2.8(b).

(d)  Incompatible wastes, as defined in R315-1 shall not be
placed in the same outside container.

(e)  Reactive wastes, other than cyanide or sulfide bearing
wastes as defined in R315-2-9(f)(v) shall be treated or rendered
non-reactive prior to packaging in accordance with R315-8-
14.10(a) through (d).  Cyanide and sulfide bearing reactive
waste may be packed in accordance with R315-8-14.10(a)
through (d) without first being treated or rendered non-reactive.

(f)  The disposal is in compliance with the requirements of
R315-13, R315-50-12, and R315-50-13, which incorporate by
reference 40 CFR 268.  Persons who incinerate lab packs
according to the requirements in R315-13, which incorporates
by reference 40 CFR 268.42(c)(1), may use fiber drums in place
of metal outer containers.  Such fiber drums shall meet the DOT
specification in 49 CFR 173.12 and be overpacked according to
the requirements in R315-8-14.10(b).

14.11  SPECIAL REQUIREMENTS FOR HAZARDOUS
WASTES F020, F021, F022, F023, F026, AND F027

(a)  Hazardous Wastes F020, F021, F022, F023, F026, and
F027 shall not be placed in a landfill unless the owner or
operator operates the landfill in accord with a management plan
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for these wastes that is approved by the Director pursuant to the
standards set out in this paragraph, and in accord with all other
applicable requirements.  The factors to be considered are:

(1)  The volume, physical and chemical characteristics of
the wastes, including their potential to migrate through the soil
or to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlaying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring requirements.

(b)  The Director may determine that additional design,
operating and monitoring requirements are necessary for
landfills managing hazardous wastes F020, F021, F022, F023,
F026, and F027 in order to reduce the possibility of migration
of these wastes to groundwater, surface water, or air so as to
protect human health and the environment.

14.12  ACTION LEAKAGE RATE
(a)  The Director shall approve an action leakage rate for

surface impoundment units subject to R315-8-14.2(c) or (d).
The action leakage rate is the maximum design flow rate that the
leak detection system, LDS, can remove without the fluid head
on the bottom liner exceeding one foot. The action leakage rate
shall include an adequate safety margin to allow for
uncertainties in the design, e.g., slope, hydraulic conductivity,
thickness of drainage material, construction, operation, and
location of the LDS, waste and leachate characteristics,
likelihood and amounts of other sources of liquids in the LDS,
and proposed response actions, e.g., the action leakage rate shall
consider decreases in the flow capacity of the system over time
resulting from siltation and clogging, rib layover and creep of
synthetic components of the system, overburden pressures, etc.

(b)  To determine if the action leakage rate has been
exceeded, the owner or operator shall convert the weekly or
monthly flow rate from the monitoring data obtained under
R315-8-14.3(c), to an average daily flow rate, gallons per acre
per day, for each sump. Unless the Director approves a different
calculation, the average daily flow rate for each sump shall be
calculated weekly during the active life and closure period, and
monthly during the post-closure care period when monthly
monitoring is required under R315-8-14.3(c).

14.13  RESPONSE ACTIONS
(a)  The owner or operator of landfill units subject to R315-

8-14.2(c) or (d) shall have an approved response action plan
before receipt of waste. The response action plan shall set forth
the actions to be taken if the action leakage rate has been
exceeded. At a minimum, the response action plan shall describe
the actions specified in R315-8-14.13(b).

(b)  If the flow rate into the leak detection system exceeds
the action leakage rate for any sump, the owner or operator
shall:

(1)  Notify the Director in writing of the exceedence within
seven days of the determination;

(2)  Submit a preliminary written assessment to the
Director within 14 days of the determination, as to the amount
of liquids, likely sources of liquids, possible location, size, and
cause of any leaks, and short-term actions taken and planned;

(3)  Determine to the extent practicable the location, size,
and cause of any leak;

(4)  Determine whether waste receipt should cease or be
curtailed, whether any waste should be removed from the unit
for inspection, repairs, or controls, and whether or not the unit
should be closed;

(5)  Determine any other short-term and longer-term
actions to be taken to mitigate or stop any leaks; and

(6)  Within 30 days after the notification that the action
leakage rate has been exceeded, submit to the Director the
results of the analyses specified in R315-8-14.13(b)(3)-(5), the

results of actions taken, and actions planned. Monthly
thereafter, as long as the flow rate in the leak detection system
exceeds the action leakage rate, the owner or operator shall
submit to the Director a report summarizing the results of any
remedial actions taken and actions planned.

(c)  To make the leak and/or remediation determinations in
R315-8-14.13(b)(3)-(5), the owner or operator shall:

(1)(i)  Assess the source of liquids and amounts of liquids
by source;

(ii)  Conduct a fingerprint, hazardous constituent, or other
analyses of the liquids in the leak detection system to identify
the source of liquids and possible location of any leaks, and the
hazard and mobility of the liquid; and

(iii)  Assess the seriousness of any leaks in terms of
potential for escaping into the environment; or

(2)  Document why such assessments are not needed.

R315-8-15.  Incinerators.
15.1 APPLICABILITY
(a)  The rules in this section apply to owners or operators

of facilities that incinerate hazardous waste, as defined in 40
CFR 260.10, except as R315-8-1 provides otherwise.

(b)  Integration of the MACT standards.
(1)  Except as provided by R315-8-15.1(b)(2), through

R315-8-15.1(b)(5) the standards of R315-8 do not apply to a
new hazardous waste incineration unit that becomes subject to
RCRA permit requirements after October 12, 2005; or no longer
apply when an owner or operator of an existing hazardous waste
incineration unit demonstrates compliance with the maximum
achievable control technology (MACT) requirements of R307-
214-2, which incorporates by reference 40 CFR 63, subpart
EEE, by conducting a comprehensive performance test and
submitting to the Director a Notification of Compliance under
R307-214-2, which incorporates by reference 40 CFR
63.1207(j) and 63.1210(d), documenting compliance with the
requirements of R307-214-2, which incorporates by reference
40 CFR 63, subpart EEE.  Nevertheless, even after this
demonstration of compliance with the MACT standards,
hazardous waste permit conditions that were based on the
standards of R315-8 will continue to be in effect until they are
removed from the permit or the permit is terminated or revoked,
unless the permit expressly provides otherwise.

(2)  The MACT standards do not replace the closure
requirements of R315-8-15.8 or the applicable requirements of
R315-8-1 through R315-8-8, R315-8-18, which incorporates by
reference 40 CFR 264 subpart BB, and R315-8-22, which
incorporates by reference 40 CFR 264 subpart CC.

(3)  The particulate matter standard of R315-8-15.4(b)
remains in effect for incinerators that elect to comply with the
alternative to the particulate matter standard of R307-214-2,
which incorporates by reference 40 CFR 63.1206(b)(14) and
63.1219(e).

(4)  The following requirements remain in effect for
startup, shutdown, and malfunction events if you elect to
comply with R315-3-9(a)(1)(i) to minimize emissions of toxic
compounds from these events:

(i)  R315-8-15.6(a) requiring that an incinerator operate in
accordance with operating requirements specified in the permit;
and

(ii)  R315-8-15.6(c) requiring compliance with the
emission standards and operating requirements during startup
and shutdown if hazardous waste is in the combustion chamber,
except for particular hazardous wastes.

(5)  The particulate matter standard of R315-8-15.4(b)
remains in effect for incinerators that elect to comply with the
alternative to the articulate matter standard of R307-214-2(39),
which incorporates by reference 40 CFR 63.1206(b)(14) and
63.1219(e).

(c)  After consideration of the waste analysis included with
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part B of the permit application, the Director, in establishing the
permit conditions, shall exempt the applicant from all
requirements of this section except R315-8-15.2, Waste
Analysis and R315-8-15.8, Closure,

(1)  If the Director finds that the waste to be burned is:
(i)  Listed as a hazardous waste in R315-2-10 or R315-2-11

solely because it is ignitable, Hazard Code I, corrosive Hazard
Code C, or both; or

(ii)  Listed as a hazardous waste in R315-2-10 or R315-2-
11 solely because it is reactive, Hazard Code R, for
characteristics other than those listed in R315-2-9(f)(1)(iv) and
(v), and will not be burned when other hazardous wastes are
present in the combustion zone; or

(iii)  A hazardous waste solely because it possesses the
characteristics of ignitability, corrosivity, or both, as determined
by the test for characteristics of hazardous wastes under R315-2-
9, or

(iv)  A hazardous waste solely because it possesses any of
the reactivity characteristics described by R315-2-9(f)(1)(i), (ii),
(iii), (vi), (vii), and (viii) and will not be burned when other
hazardous wastes are present in the combustion zone; and

(2)  If the waste analysis shows that the waste contains
none of the hazardous constituents listed in R315-50-10, which
incorporates by reference 40 CFR 261 Appendix VIII, which
could reasonably be expected to be in the waste.

(d)  If the waste to be burned is one which is described by
R315-8-15.1(c)(1)(i), (ii), (iii), or (iv) and contains insignificant
concentrations of the hazardous constituents listed in R315-50-
10, which incorporates by reference 40 CFR 261 Appendix VIII,
then the Director may, in establishing permit conditions, exempt
the applicant from all requirements of this section except R315-
8-15.2, Waste analysis and R315-8-15.8, Closure, after
consideration of the waste analysis included with part B of the
permit application, unless the Director finds that the waste will
pose a threat to human health and the environment when burned
in an incinerator.

(e)  The owner or operator of an incinerator may conduct
trial burns subject only to the requirements of R315-3-6.3.

15.2  WASTE ANALYSIS
(a)  As a portion of the trial burn plan required by R315-3-

6.3 or with part B of the permit the owner or operator shall have
included an analysis of the waste feed sufficient to provide all
information required by R315-3-6.3(b) or R315-3-2.10.  Owners
or operators of new hazardous waste incinerators shall provide
the information required by R315-3-6.3(c) or R315-3-2.10 to
the greatest extent possible.

(b)  Throughout normal operation the owner or operator
shall conduct sufficient waste analysis to verify that waste feed
to the incinerator is within the physical and chemical
composition limits specified in his permit, R315-8-15.6.

15.3  PRINCIPAL ORGANIC HAZARDOUS
CONSTITUENTS (POHCS)

(a)  Principal Organic Hazardous Constituents (POHCs) in
the waste feed shall be treated to the extent required by the
performance standard of R315-8-15.4.

(b)(1)  One or more POHCs will be specified in the
facility's permit, from among these constituents listed in R315-
50-10, which incorporates by reference 40 CFR 261 Appendix
VIII, for each waste feed to be burned.  This specification will
be based on the degree of difficulty of incineration of the
organic constituents in the waste and on their concentration or
mass in the waste feed, considering the results of waste analyses
and trial burns or alternative data submitted with part B of the
permit.  Organic constituents which represent the greatest degree
of difficulty of incineration will be those most likely to be
designated as POHCs.  Constituents are more likely to be
designated as POHCs if they are present in large quantities or
concentrations in the waste.

(2)  Trial POHCs will be designated for performance of

trial burns in accordance with the procedure specified R315-3-
6.3 for obtaining trial burn permits.

15.4  PERFORMANCE STANDARDS
An incinerator burning hazardous waste shall be designed,

constructed, and maintained so that, when operated in
accordance with operating requirements specified under R315-
8-15.6, it will meet the following performance standards:

(a)(1)  An incinerator burning hazardous waste shall
achieve a destruction and removal efficiency (DRE) of 99.99%
for each principal organic hazardous constituent (POHC)
designated, R315-8-15.3, in its permit for each waste feed.
DRE is determined for each POHC from the following equation:

in out inDRE = (W  - W ) / W  x 100%
Where:

inW  = Mass feed rate of one principal organic hazardous
constituent (POHC) in the waste stream feeding the incinerator,
and

outW  = Mass emission rate of the same POHC present in
exhaust emissions prior to release to the atmosphere.

(2)  An incinerator burning hazardous waste and producing
stack emissions of more than 1.8 kilograms per hour, 4 pounds
per hour, of hydrogen chloride (HC1) shall control HC1
emissions so that the rate of emission is no greater than the
larger of either 1.8 kilograms per hour or one percent of the
HC1 in the stack gas prior to entering any pollution control
equipment.

(b)  An incinerator burning hazardous waste shall not emit
particulate matter in excess of 180 milligrams per dry standard
cubic meter, 0.08 grains per dry standard cubic foot, when
corrected for the amount of oxygen in the stack gas according to
the formula:

c mP  = P  x 14 / (21-Y)
c mWhen P  is correct concentration of particulate matter, P

is the measured concentration of particulate matter, and Y is the
measured concentration of oxygen in the stack gas, using the
Orsat method for oxygen analysis of dry flue gas, as presented
in 40 CFR 60 Appendix A Method 3.  This correction procedure
is to be used by all hazardous waste incinerators except those
operating under conditions of oxygen enrichment.  For these
facilities, the Director will select an appropriate correction
procedure, to be specified in the facility permit.

(c)  For purposes of permit enforcement, compliance with
the operating requirements specified in the permit under R315-
8-15.6 will be regarded as compliance with this section.
However, evidence that compliance with those permit
conditions is insufficient to ensure compliance with the
performance requirements of this section may be "information"
justifying modification, revocation, or reissuance of a permit
under R315-3-4.2.

(d)  An incinerator burning hazardous wastes F020, F021,
F022, F023, F026, or F027 shall achieve a destruction and
removal efficiency (DRE) of 99.9999% for each principal
organic hazardous constituent (POHC) designated, under R315-
8-15.3, in its permit.  This performance shall be demonstrated
on POHCs that are more difficult to incinerate than tetra-, penta-
, and hexachlorodibenzo-p-dioxins and dibenzofurans.  DRE is
determined for each POHC from the equation in R315-8-
15.4(a)(1).  In addition, the owner or operator of the incinerator
shall notify the Director of his intent to incinerate hazardous
wastes F020, F021, F022, F023, F026, or F027.

15.5  HAZARDOUS WASTE INCINERATOR PERMITS
(a)  The owner or operator of a hazardous waste incinerator

may burn only wastes specified in his permit and only under
operating conditions specified for those wastes under 8.15.6.,
except:

(1)  In approved trial burns, R315-3-6.3, or
(2)  Under exemptions created by R315-8-15.1.
(b)  Other hazardous wastes may be burned after operating

conditions have been specified in a new permit or a permit
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modification, as applicable.  Operating requirements for new
wastes may be based on either trial burn results or alternative
data included with part B of a permit under R315-3-2.10.

(c)  The permit for a new hazardous waste incinerator shall
establish appropriate conditions for each of the applicable
requirements of this section including but not limited to
allowable waste feeds and operating conditions necessary to
meet the requirements of R315-8-15.6, sufficient to comply with
the following standards:

(1)  For the period beginning with initial introduction of
hazardous waste to the incinerator and ending with initiation of
the trial burn, and only for the minimum time required to
establish operating conditions required in R315-8-15.5(c)(2),
not to exceed a duration of 720 hours operating time for
treatment of hazardous waste, the operating requirements shall
be those most likely to ensure compliance with the performance
standards in R315-8-15.4 based on the Director's engineering
judgement.  The Director may extend the duration of this period
once for up to 720 additional hours when good cause for the
extension is demonstrated by the applicant;

(2)  For the duration of the trial burn, the operating
requirements shall be sufficient to demonstrate compliance with
the performance standards of R315-8-15.4 and shall be in
accordance with the approved trial burn plan;

(3)  For the period immediately following completion of
the trial burn, and only for the minimum period sufficient to
allow sample analysis, data computation, and submission of the
trial burn results by the applicant, and review of the trial burn
results and modification of the facility permit by the Director,
the operating requirements shall be those most likely to ensure
compliance with the performance standards of R315-8-15.4
based on the Director's engineering judgement.

(4)  For the remaining duration of the permit, the operating
requirements shall be those demonstrated, in a trial burn or by
alternative data specified in R315-3-2.10(c), as sufficient to
ensure compliance with the performance standards of R315-8-
15.4.

15.6  OPERATING REQUIREMENTS
(a)  An incinerator shall be operated in accordance with

operating requirements specified in the permit.  These will be
specified on a case-by-case basis as those demonstrated, in a
trial burn or in alternative data as specified in R315-8-15.5(b),
and included with part B of a facility's permit to be sufficient to
comply with the performance standards of R315-8-15.4.

(b)  Each set of operating requirements will specify the
composition of the waste feed, including acceptable variations
in the physical or chemical properties of the waste feed which
will not affect compliance with the performance requirements of
R315-8-15.4, to which the operating requirements apply.  For
each such waste feed, the permit will specify acceptable
operating limits including the following conditions:

(1)  Carbon monoxide (CO) level in the stack exhaust gas;
(2)  Waste feed rate;
(3)  Combustion temperature;
(4)  An appropriate indicator of combustion gas velocity;
(5)  Allowable variations in incinerator system design or

operating procedures; and
(6)  Any other operating requirements as are necessary to

ensure that the performance standards of R315-8-15.4 are met.
(c)  During start-up and shut-down of an incinerator,

hazardous waste, except wastes exempted in accordance with
R315-8-15.1, shall not be fed into the incinerator unless the
incinerator is operating within the conditions of operation,
temperature, air feed rate, etc., specified in the permit.

(d)  Fugitive emissions from the combustion zone shall be
controlled by:

(1)  Keeping the combustion zone totally sealed against
fugitive emissions; or

(2)  Maintaining a combustion zone pressure lower than

atmospheric pressure; or
(3)  An alternative means of control demonstrated, with

part B of the permit to provide fugitive emissions control
equivalent to maintenance of combustion zone pressure lower
than atmospheric pressure.

(e)  An incinerator shall be operated with a functioning
system to automatically cut off waste feed to the incinerator
when operating conditions deviate from limits established under
R315-8-15.6(a).

(f)  An incinerator shall cease operation when changes in
waste feed, incinerator design, or operating conditions exceed
limits designated in its permit.

15.7 MONITORING AND INSPECTIONS
(a)  The owner or operator shall conduct, as a minimum,

the following monitoring while incinerating hazardous waste:
(1)  Combustion temperature, waste feed rate, and the

indicator of combustion gas velocity specified in the facility
permit shall be monitored on a continuous basis.

(2)  Carbon monoxide (CO) shall be monitored on a
continuous basis at a point in the incinerator downstream of the
combustion zone and prior to release to the atmosphere.

(3)  Upon request by the Director, sampling and analysis of
the waste and exhaust emissions shall be conducted to verify
that the operating requirements established in the permit achieve
the performance standards of R315-8-15.4.

(b)  The incinerator and associated equipment, pumps,
valves, conveyors, pipes, etc., shall be subjected to thorough
visual inspection, at least daily, for leaks, spills, fugitive
emissions, and signs of tampering.

(c)  The emergency waste feed cutoff system and associated
alarms shall be tested at least weekly to verify operability,
unless the applicant demonstrates to the Director that weekly
inspections will unduly restrict or upset operations and that less
frequent inspections will be adequate.  At a minimum,
operational testing shall be conducted at least monthly.

(d)  This monitoring and inspection data shall be recorded
and the records shall be placed in the operating record required
by R315-8-5.3, which incorporates by reference 264.73.

15.8  CLOSURE
At closure the owner or operator shall remove all

hazardous waste and hazardous waste residues, including, but
not limited to, ash, scrubber waters, and scrubber sludges, from
the incinerator site.

At closure, as throughout the operating period, unless the
owner or operator can demonstrate, in accordance with R315-2-
3(d), that the residue removed from the incinerator is not a
hazardous waste, the owner or operator becomes a generator of
hazardous waste and shall manage it in accordance with
applicable requirements. R315-4 - R315-9.

R315-8-16.  Miscellaneous Units.
The requirements as found in 40 CFR 264, subpart X,

which includes sections 264.600 through 264.603, 2000 ed., are
adopted and incorporated by reference.

R315-8-17.  Air Emission Standards for Process Vents.
The requirements as found in 40 CFR subpart AA sections

264.1030 through 264.1036, 1998 ed., as amended by 64 FR
3382, January 21, 1999, are adopted and incorporated by
reference with the following exception:

(1)  substitute "Director " for all federal regulation
references made to "Regional Administrator".

R315-8-18.  Air Emission Standards for Equipment Leaks.
The requirements as found in 40 CFR subpart BB sections

264.1050 through 264.1065, 2004 ed., are adopted and
incorporated by reference with the following exception:

(1)  substitute "Director " for all federal regulation
references made to "Regional Administrator."
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R315-8-19.  Drip Pads.
The requirements as found in 40 CFR subpart W sections

264.570 through 264.575, 1996 ed., are adopted and
incorporated by reference with the following exception:

(1)  substitute "Director" for all federal regulation
references made to "Regional Administrator".

(2)  Add, following December 6, 1990, in 40 CFR
264.570(a), "for all HSWA drip pads or July 30, 1993 for all
non-HSWA drip pads."

(3)  Add, following December 24, 1992, in 40 CFR 570(a),
"for all HSWA drip pads or July 30, 1993 for all non-HSWA
drip pads."

R315-8-20.  Containment Buildings.
The requirements of subpart DD sections 264.1100 through

264.1110, as found in 57 FR 37194, August 18, 1992, are
adopted and incorporated by reference with the following
exception:

(1)  substitute "Director" for all federal regulation
references made to "Regional Administrator."

R315-8-21.  Corrective Action for Solid Waste Management
Units.

The requirements of 40 CFR 264, subpart S, which
includes sections 264.550 through 264.555, 2010 ed., are
adopted and incorporated by reference with the following
exception:

substitute "Director" for all federal regulation references
made to "Regional Administrator."

R315-8-22.  Air Emission Standards for Tanks, Surface
Impoundments, and Containers.

The requirements as found in 40 CFR subpart CC, sections
264.1080 through 264.1091, 1998 ed., as amended by 64 FR
3382, January 21, 1999, are adopted and incorporated by
reference with the following exception:

(1)  substitute "Director" for all federal regulation
references made to "Regional Administrator."

KEY:  hazardous waste
April 25, 2013 19-6-105
Notice of Continuation July 13, 2011 19-6-106
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R315.  Environmental Quality, Solid and Hazardous Waste.
R315-12.  Administrative Procedures.
R315-12-1.  Administrative Procedures.

Administrative proceedings under the following acts are
governed by Rule R305-7:

(a)  Title 19, Chapter 6, Part 1 (Solid and Hazardous Waste
Act);

(b)  Title 19, Chapter 6, Part 6 (Lead Acid Battery
Disposal);

(c)  Title 19, Chapter 6, Part 7 (Used Oil Management
Act);

(d)  Tile 19-6, Part 8 (Waste Tire Recycling); and
(e)  Title 19, Chapter 6, Part 10 (Mercury Switch Removal

Act).

KEY:  hazardous waste, administrative proceedings,
hearing, adjudicative proceedings
April 25, 2013 19-1-301
Notice of Continuation June 14, 2011 19-6-105

63G-4-102
63G-4-201 through 205

63G-4-503
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R317.  Environmental Quality, Water Quality.
R317-1.  Definitions and General Requirements.
R317-1-1.  Definitions.

"Assimilative Capacity" means the difference between the
numeric criteria and the concentration in the waterbody of
interest where the concentration is less than the criterion.

"Biological assessment" means an evaluation of the
biological condition of a water body using biological surveys
and other direct measurements of composition or condition of
the resident living organisms.

"Biological criteria" means numeric values or narrative
descriptions that are established to protect the biological
condition of the aquatic life inhabiting waters that have been
given a certain designated aquatic life use.

"Board" means the Utah Water Quality Board.
"BOD" means 5-day, 20 degrees C. biochemical oxygen

demand.
"Body Politic" means the State or its agencies or any

political subdivision of the State to include a county, city, town,
improvement district, taxing district or any other governmental
subdivision or public corporation of the State.

"Building sewer" means the pipe which carries wastewater
from the building drain to a public sewer, a wastewater disposal
system or other point of disposal.  It is synonymous with "house
sewer".

"CBOD" means 5-day, 20 degrees C., carbonaceous
biochemical oxygen demand.

"COD" means chemical oxygen demand.
"Deep well" means a drinking water supply source which

complies with all the applicable provisions of the State of Utah
Public Drinking Water rules.

"Digested sludge" means sludge in which the volatile solids
content has been reduced to about 50% by a suitable biological
treatment process.

"Director" means the Director of the Division of Water
Quality.

"Division" means the Utah State Division of Water Quality.
"Domestic wastewater" means a combination of the liquid

or water-carried wastes from residences, business buildings,
institutions, and other establishments with installed plumbing
facilities, together with those from industrial establishments, and
with such ground water, surface water, and storm water as may
be present.  It is synonymous with the term "sewage".

"Effluent" means the liquid discharge from any unit of a
wastewater treatment works, including a septic tank.

"Existing Uses" means those uses actually attained in a
water body on or after November 28, 1975, whether or not they
are included in the water quality standards.

"Human-induced stressor" means perturbations directly or
indirectly caused by humans that alter the components, patterns,
and/or processes of an ecosystem.

"Human pathogens" means specific causative agents of
disease in humans such as bacteria or viruses.

"Industrial wastes" means the liquid wastes from industrial
processes as distinct from wastes derived principally from
dwellings, business buildings, institutions and the like.  It is
synonymous with the term "industrial wastewater".

"Influent" means the total wastewater flow entering a
wastewater treatment works.

"Great Salt Lake impounded wetland" means wetland
ponds which have been formed by dikes or berms to control and
retain the flow of freshwater sources in the immediate proximity
of Great Salt Lake.

"Large underground wastewater disposal system" means
the same type of device as an onsite wastewater system except
that it is designed to handle more than 5,000 gallons per day of
domestic wastewater, or wastewater that originates in multiple
dwellings, commercial establishments, recreational facilities,
schools, or any other underground wastewater disposal system

not covered under the definition of an onsite wastewater system.
The Division controls the installation of such systems.

"Onsite wastewater system" means an underground
wastewater disposal system for domestic wastewater which is
designed for a capacity of 5,000 gallons per day or less and is
not designed to serve multiple dwelling units which are owned
by separate owners except condominiums and twin homes.  It
usually consists of a building sewer, a septic tank and an
absorption system.

"Operating Permit" is a State issued permit issued to any
wastewater treatment works covered under Rules R317-3 or
R317-5 with the following exceptions:

A.  Any wastewater treatment permitted under Ground
Water Quality Protection R317-6.

B.  Any wastewater treatment permitted under
Underground Injection Control (UIC) Program R317-7.

C.  Any wastewater treatment permitted under Utah
Pollutant Discharge Elimination System (UPDES) R317-8.

D.  Any wastewater treatment permitted under Approvals
and Permits for a Water Reuse Project R317-13.

E.  Any wastewater treatment permitted by a Local Health
Department under Onsite Wastewater Systems R317-4.

"Person" means any individual, corporation, partnership,
association, company, or body politic, including any agency or
instrumentality of the United States government (Section 19-1-
103).

"Point source" means any discernible, confined and
discrete conveyance including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
concentrated animal feeding operation, or vessel or other
floating craft from which pollutants are or may be discharged.
This term does not include return flow from irrigated
agriculture.

"Pollution" means such contamination, or other alteration
of the physical, chemical, or biological properties of any waters
of the state, or such discharge of any liquid, gaseous or solid
substance into any waters of the state as will create a nuisance
or render such waters harmful or detrimental or injurious to
public health, safety or welfare, or to domestic, commercial,
industrial, agricultural, recreational, or other legitimate
beneficial uses, or to livestock, wild animals, birds, fish or other
aquatic life.

"Sewage" is synonymous with the term "domestic
wastewater".

"Shallow well" means a well providing a source of drinking
water which does not meet the requirements of a "deep well".

"Sludge" means the accumulation of solids which have
settled from wastewater.  As initially accumulated, and prior to
treatment, it is known as "raw sludge".

"SS" means suspended solids.
Total Maximum Daily Load (TMDL) means the maximum

amount of a particular pollutant that a waterbody can receive
and still meet state water quality standards, and an allocation of
that amount to the pollutant's sources.

"Treatment works" means any plant, disposal field, lagoon,
dam, pumping station, incinerator, or other works used for the
purpose of treating, stabilizing or holding wastes.  (Section 19-
5-102).

"TSS" means total suspended solids.
"Underground Wastewater Disposal System" means a

system for underground disposal of domestic wastewater.  It
includes onsite wastewater systems and large underground
wastewater disposal systems.

"Use Attainability Analysis" means a structured scientific
assessment of the factors affecting the attainment of the uses
specified in R317-2-6. The factors to be considered in such an
analysis include the physical, chemical, biological, and
economic use removal criteria as described in 40 CFR 131.10(g)
(1-6).
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"Wastes" means dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical
wastes, biological materials, radioactive materials, heat, wrecked
or discarded equipment, rock, sand, cellar dirt, and industrial,
municipal, and agricultural waste discharged into water.
(Section 19-5-102).

"Wastewater" means sewage, industrial waste or other
liquid substances which might cause pollution of waters of the
state.  Intercepted ground water which is uncontaminated by
wastes is not included.

"Waters of the state" means all streams, lakes, ponds,
marshes, water-courses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or accumulations
of water, surface and underground, natural or artificial, public
or private, which are contained within, flow through, or border
upon this state or any portion thereof, except that bodies of
water confined to and retained within the limits of private
property, and which do not develop into or constitute a
nuisance, or a public health hazard, or a menace to fish and
wildlife, shall not be considered to be "waters of the state" under
this definition (Section 19-5-102).

R317-1-2.  General Requirements.
2.1  Water Pollution Prohibited.  No person shall discharge

wastewater or deposit wastes or other substances in violation of
the requirements of these rules.

2.2  Construction Permit.  No person shall make or
construct any device for treatment or discharge of wastewater
(including storm sewers) without first receiving a permit to do
so from the Director or its authorized representative, except as
provided herein.

A.  Body Politic Required. A permit for construction of a
new treatment works or a sewerage system, or modifications to
an existing treatment works or sewerage system for multiple
units under separate ownership will be issued only if the
treatment works or sewerage system are under the sponsorship
of a body politic as defined in R317-1-1.

B.  Submission of Plans.  Any person desiring a permit
shall submit complete plans, specifications, and other pertinent
documents covering the proposed construction to the Director
for review.  Liquid waste storage facilities at animal feeding
operations must be designed and constructed in accordance with
Table 2a - Criteria for Siting, Investigation, and Design of
Liquid Waste Storage Facilities with a water depth greater than
2 feet; Table 2b - Criteria for Siting, Investigation, and Design
of Liquid Waste Storage Facilities with a water depth of 2 feet
or less; and Table 2c - Criteria for runoff ponds with a water
depth of 2 feet of less and a storage period less than 90 days
annually, contained in the U.S.D.A. Natural Resource
Conservation Service (NRCS) Conservation Practice Standard,
Waste Storage Facility, Code 313, dated August 2006.  This rule
incorporates by reference Tables 2a, 2b, and 2c in the August
2006 U.S.D.A. NRCS Conservation Practice Standard, Waste
Storage Facility, Code 313.

C.  Review of Plans.  The Division shall review said plans
and specifications as to their adequacy of design for the intended
purpose and shall require such changes as are found necessary
to assure compliance with pertinent parts of these rules.

D.  Approval of Plans.  Issuance of a construction permit
shall be construed as approval of plans for the purposes of
authorizing release of federal or state funds allocated for
planning or construction purposes.

E.  Permit Expiration.  Construction permits shall expire
one year after date of issuance unless substantial and continuous
construction is under way.  Upon application, construction
permits may be extended on an individual basis provided
application for such extension is made prior to the permit
expiration date.

F.  Exceptions.

1.  Wastewater facilities that discharge to an existing sewer
system and serve only units that are under single ownership, or
serve multiple units under separate ownership where the
wastewater facilities are under the sponsorship of the public
sewer system to which they discharge.  This exception does not
apply to pumping stations having the installed capacity in excess
of 1 million gallons per day (3,785 cubic meters per day).

2.  Onsite Wastewater Disposal Systems.  Construction
plans and specifications for onsite wastewater disposal systems
shall be submitted to the local health authority having
jurisdiction and need not be submitted to the Division.  Such
devices, in any case, shall be constructed in accordance with
rules for onsite wastewater disposal systems adopted by the
Water Quality Board.  Compliance with the rules shall be
determined by an on-site inspection by the appropriate health
authority.

3.  Small Animal Waste (Manure) Lagoons and Runoff
Ponds. Construction plans and specifications for small animal
waste lagoons as defined in R317-6 (permitted by rule for
ground water permits) need not be submitted to the Division if
the design is prepared or certified by the U.S.D.A. Natural
Resources Conservation Service (NRCS) in accordance with
criteria provided for in the Memorandum of Agreement between
the Division and the NRCS, and the construction is inspected by
the NRCS. Compliance with these rules shall be determined by
on-site inspection by the NRCS.

2.3  Compliance with Water Quality Standards.  No person
shall discharge wastes into waters of the state except in
compliance with these rules and under circumstances which
assure compliance with water quality standards in R317-2.

2.4  Operation of Wastewater Treatment Works.
Wastewater treatment works shall be so operated at all times as
to produce effluents meeting all requirements of these rules and
otherwise in a manner consistent with adequate protection of
public health and welfare.  Complete daily records shall be kept
of the operation of wastewater treatment works covered under
R317-3 on forms approved by the Division and a copy of such
records shall be forwarded to the Division at monthly intervals.

R317-1-3.  Requirements for Waste Discharges.
3.1  Compliance With Water Quality Standards.
All persons discharging wastes into any of the waters of the

State shall provide the degree of wastewater treatment
determined necessary to insure compliance with the
requirements of R317-2 (Water Quality Standards), except that
the Director may waive compliance with these requirements for
specific criteria listed in R317-2 where it is determined that the
designated use is not being impaired or significant use
improvement would not occur or where there is a reasonable
question as to the validity of a specific criterion or for other
valid reasons as determined by the Director.

3.2  Compliance With Secondary Treatment Requirements.
All persons discharging wastes from point sources into any

of the waters of the State shall provide treatment processes
which will produce secondary effluent meeting or exceeding the
following effluent quality standards.

A.  The arithmetic mean of BOD values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the BOD
values of effluent samples shall not be greater than 15% of the
BOD values of influent samples collected in the same time
period.  As an alternative, if agreed to by the person discharging
wastes, the following effluent quality standard may be
established as a requirement of the discharge permit and must be
met:  The arithmetic mean of CBOD values determined on
effluent samples collected during any 30-day period shall not
exceed 20 mg/l nor shall the arithmetic mean exceed 30 mg/l
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during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the CBOD
values of effluent samples shall not be greater than 15% of the
CBOD values of influent samples collected in the same time
period.

B.  The arithmetic mean of SS values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/l
during any 7-day period.  In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the SS
values of effluent samples shall not be greater than 15% of the
SS values of influent samples collected in the same time period.

C.  The geometric mean of total coliform and fecal coliform
bacteria in effluent samples collected during any 30-day period
shall not exceed either 2000 per 100 ml or 200 per 100 ml
respectively, nor shall the geometric mean exceed 2500 per 100
ml or 250 per 100 ml respectively, during any 7-day period; or,
the geometric mean of E. coli bacteria in effluent samples
collected during any 30-day period shall not exceed 126 per 100
ml nor shall the geometric mean exceed 158 per 100 ml
respectively during any 7-day period.  Exceptions to this
requirement may be allowed by the Director where domestic
wastewater is not a part of the effluent and where water quality
standards are not violated.

D.  The effluent values for pH shall be maintained within
the limits of 6.5 and 9.0.

E.  Exceptions to the 85% removal requirements may be
allowed where infiltration makes such removal requirements
infeasible and where water quality standards are not violated.

F.  The Director may allow exceptions to the requirements
of (A), (B) and (D) above where the discharge will be of short
duration and where there will be of no significant detrimental
affect on receiving water quality or downstream beneficial uses.

G.  The Director may allow that the BOD5 and TSS
effluent concentrations for discharging domestic wastewater
lagoons shall not exceed 45 mg/l for a monthly average nor 65
mg/l for a weekly average provided the following criteria are
met:

1.  The lagoon system is operating within the organic and
hydraulic design capacity established by R317-3,

2.  The lagoon system is being properly operated and
maintained,

3.  The treatment system is meeting all other permit limits,
4.  There are no significant or categorical industrial users

(IU) defined by 40 CFR Part 403, unless it is demonstrated to
the satisfaction of the Director that the IU is not contributing
constituents in concentrations or quantities likely to significantly
effect the treatment works,

5.  A Waste Load Allocation (WLA) indicates that the
increased permit limits would not impair beneficial uses of the
receiving stream.

3.3  Extensions To Deadlines For Compliance.
The Director may, upon application of a waste discharger,

allow extensions to the compliance deadlines in Section 1.3.2
above where it can be shown that despite good faith effort,
construction cannot be completed within the time required.

3.4  Pollutants In Diverted Water Returned To Stream.
A user of surface water diverted from waters of the State

will not be required to remove any pollutants which such user
has not added before returning the diverted flow to the original
watercourse, provided there is no increase in concentration of
pollutants in the diverted water.  Should the pollutant
constituent concentration of the intake surface waters to a
facility exceed the effluent limitations for such facility under a
federal National Pollutant Discharge Elimination System permit
or a permit issued pursuant to State authority, then the effluent
limitations shall become equal to the constituent concentrations
in the intake surface waters of such facility.  This section does
not apply to irrigation return flow.

R317-1-4.  Utilization and Isolation of Domestic Wastewater
Treatment Works Effluent.

4.1  Untreated Domestic Wastewater.  Untreated domestic
wastewater or effluent not meeting secondary treatment
standards as defined by these rules shall be isolated from all
public contact until suitably treated.  Land disposal or land
treatment of such wastewater or effluent may be accomplished
by use of an approved total containment lagoon as defined in
R317-3 or by such other treatment approved by the Director as
being feasible and equally protective of human health and the
environment.

4.2  Use of Secondary Effluent at Plant Site.  Secondary
effluent may be used at the treatment plant site in the following
manner provided there is no cross-connection with a potable
water system:

A.  Chlorinator injector water for wastewater chlorination
facilities, provided all pipes and outlets carrying the effluent are
suitably labeled.

B.  Water for hosing down wastewater clarifiers, filters and
related units, provided all pipes and outlets carrying the effluent
are suitably labeled.

C.  Irrigation of landscaped areas around the treatment
plant from which the public is excluded.

R317-1-5.  Use of Industrial Wastewaters.
5.1  Use of industrial wastewaters (not containing human

pathogens) shall be considered for approval by the Director
based on a case-specific analysis of human health and
environmental concerns.

R317-1-6.  Disposal of Domestic Wastewater Treatment
Works Sludge.

6.1  General.  No person shall use, dispose, or otherwise
manage sewage sludge through any practice for which pollutant
limits, management practices, and operational standards for
pathogens and vector attraction reduction requirements are
established in 40 CFR 503, July 1, 1994, except in accordance
with such requirements.

6.2  Permit.  All treatment works producing, treating and
disposing of sewage sludge must comply with applicable permit
requirements at R317-3, 6 and 8.

6.3  Septic Tank Contents.  The dumping or spreading of
septic tank contents is prohibited except in conformance with 40
CFR 503 and R317-550-7.

6.4  Effective Date.  Notwithstanding the effective date for
incorporation by reference of 40 CFR 503 provided in R317-8-
1.10(9), those portions of 40 CFR 503 specified in R317-1-6.1
and 6.3 are effective immediately.

R317-1-7.  TMDLs.
The following TMDLs are approved by the Board and

hereby incorporated by reference into these rules:
7.1  Middle Bear River -- February 23, 2010
7.2  Chalk Creek -- December 23, 1997
7.3  Otter Creek -- December 23, 1997
7.4  Little Bear River -- May 23, 2000
7.5  Mantua Reservoir -- May 23, 2000
7.6  East Canyon Creek -- September 14, 2010
7.7  East Canyon Reservoir -- September 14, 2010
7.8  Kents Lake -- September 1, 2000
7.9  LaBaron Reservoir -- September 1, 2000
7.10  Minersville Reservoir -- September 1, 2000
7.11  Puffer Lake -- September 1, 2000
7.12  Scofield Reservoir -- September 1, 2000
7.13  Onion Creek (near Moab) -- July 25, 2002
7.14  Cottonwood Wash -- September 9, 2002
7.15  Deer Creek Reservoir -- September 9, 2002
7.16  Hyrum Reservoir -- September 9, 2002
7.17  Little Cottonwood Creek -- September 9, 2002
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7.18  Lower Bear River -- September 9, 2002
7.19  Malad River -- September 9, 2002
7.20  Mill Creek (near Moab) -- September 9, 2002
7.21  Spring Creek -- September 9, 2002
7.22  Forsyth Reservoir -- September 27, 2002
7.23  Johnson Valley Reservoir -- September 27, 2002
7.24  Lower Fremont River -- September 27, 2002
7.25  Mill Meadow Reservoir -- September 27, 2002
7.26  UM Creek -- September 27, 2002
7.27  Upper Fremont River -- September 27, 2002
7.28  Deep Creek -- October 9, 2002
7.29  Uinta River -- October 9, 2002
7.30  Pineview Reservoir -- December 9, 2002
7.31  Browne Lake -- February 19, 2003
7.32  San Pitch River -- November 18, 2003
7.33  Newton Creek -- June 24, 2004
7.34  Panguitch Lake -- June 24, 2004
7.35  West Colorado -- August 4, 2004
7.36  Silver Creek -- August 4, 2004
7.37  Upper Sevier River -- August 4, 2004
7.38  Lower and Middle Sevier River -- August 17,2004
7.39  Lower Colorado River -- September 20, 2004
7.40  Upper Bear River -- August 4, 2006
7.41  Echo Creek -- August 4, 2006
7.42  Soldier Creek -- August 4, 2006
7.43  East Fork Sevier River -- August 4, 2006
7.44  Koosharem Reservoir -- August 4, 2006
7.45  Lower Box Creek Reservoir -- August 4, 2006
7.46  Otter Creek Reservoir -- August 4, 2006
7.47  Thistle Creek -- July 9, 2007
7.48  Strawberry Reservoir -- July 9, 2007
7.49  Matt Warner Reservoir -- July 9, 2007
7.50  Calder Reservoir -- July 9, 2007
7.51  Lower Duchesne River -- July 9, 2007
7.52  Lake Fork River -- July 9, 2007
7.53  Brough Reservoir -- August 22, 2008
7.54  Steinaker Reservoir -- August 22, 2008
7.55  Red Fleet Reservoir -- August 22, 2008
7.56  Newcastle Reservoir -- August 22, 2008
7.57  Cutler Reservoir -- February 23, 2010
7.58  Pariette Draw -- September 28, 2010
7.59  Emigration Creek -- September 1, 2011
7.60  Jordan River -- June 27, 2012
7.61  Colorado River -- December 5, 2013

R317-1-8.  Penalty Criteria for Civil Settlement Negotiations.
8.1  Introduction.  Section 19-5-115 of the Water Quality

Act provides for penalties of up to $10,000 per day for
violations of the act or any permit, rule, or order adopted under
it and up to $25,000 per day for willful violations.  Because the
law does not provide for assessment of administrative penalties,
the Attorney General initiates legal proceedings to recover
penalties where appropriate.

8.2  Purpose And Applicability.  These criteria outline the
principles used by the State in civil settlement negotiations with
water pollution sources for violations of the UWPCA and/or any
permit, rule or order adopted under it.  It is designed to be used
as a logical basis to determine a reasonable and appropriate
penalty for all types of violations to promote a more swift
resolution of environmental problems and enforcement actions.

To guide settlement negotiations on the penalty issue, the
following principles apply:  (1) penalties should be based on the
nature and extent of the violation; (2) penalties should at a
minimum, recover the economic benefit of noncompliance; (3)
penalties should be large enough to deter noncompliance; and
(4) penalties should be consistent in an effort to provide fair and
equitable treatment of the regulated community.

In determining whether a civil penalty should be sought,
the State will consider the magnitude of the violations; the

degree of actual environmental harm or the potential for such
harm created by the violation(s); response and/or investigative
costs incurred by the State or others; any economic advantage
the violator may have gained through noncompliance;
recidivism of the violator; good faith efforts of the violator;
ability of the violator to pay; and the possible deterrent effect of
a penalty to prevent future violations.

8.3  Penalty Calculation Methodology.  The statutory
maximum penalty should first be calculated, for comparison
purposes, to determine the potential maximum penalty liability
of the violator.  The penalty which the State seeks in settlement
may not exceed this statutory maximum amount.

The civil penalty figure for settlement purposes should then
be calculated based on the following formula:  CIVIL
PENALTY = PENALTY + ADJUSTMENTS - ECONOMIC
AND LEGAL CONSIDERATIONS

PENALTY:  Violations are grouped into four main penalty
categories based upon the nature and severity of the violation.
A penalty range is associated with each category.  The following
factors will be taken into account to determine where the
penalty amount will fall within each range:

A.  History of compliance or noncompliance.  History of
noncompliance includes consideration of previous violations
and degree of recidivism.

B.  Degree of willfulness and/or negligence.  Factors to be
considered include how much control the violator had over and
the foreseeability of the events constituting the violation,
whether the violator made or could have made reasonable
efforts to prevent the violation, whether the violator knew of the
legal requirements which were violated, and degree of
recalcitrance.

C.  Good faith efforts to comply.  Good faith takes into
account the openness in dealing with the violations, promptness
in correction of problems, and the degree of cooperation with
the State.

Category A - $7,000 to $10,000 per day.  Violations with
high impact on public health and the environment to include:

1.  Discharges which result in documented public health
effects and/or significant environmental damage.

2.  Any type of violation not mentioned above severe
enough to warrant a penalty assessment under category A.

Category B - $2,000 to $7,000 per day.  Major violations
of the Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Discharges which likely caused or potentially would
cause (undocumented) public health effects or significant
environmental damage.

2.  Creation of a serious hazard to public health or the
environment.

3.  Illegal discharges containing significant quantities or
concentrations of toxic or hazardous materials.

4.  Any type of violation not mentioned previously which
warrants a penalty assessment under Category B.

Category C - $500 to $2,000 per day.  Violations of the
Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Significant excursion of permit effluent limits.
2.  Substantial non-compliance with the requirements of a

compliance schedule.
3.  Substantial non-compliance with monitoring and

reporting requirements.
4.  Illegal discharge containing significant quantities or

concentrations of non toxic or non hazardous materials.
5.  Any type of violation not mentioned previously which

warrants a penalty assessment under Category C.
Category D - up to $500 per day.  Minor violations of the

Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1.  Minor excursion of permit effluent limits.
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2.  Minor violations of compliance schedule requirements.
3.  Minor violations of reporting requirements.
4.  Illegal discharges not covered in Categories A, B and C.
5.  Any type of violations not mentioned previously which

warrants a penalty assessment under category D.
ADJUSTMENTS:  The civil penalty shall be calculated by

adding the following adjustments to the penalty amount
determined above:  1) economic benefit gained as a result of
non-compliance; 2) investigative costs incurred by the State
and/or other governmental levels; 3) documented monetary costs
associated with environmental damage.

ECONOMIC AND LEGAL CONSIDERATIONS:  An
adjustment downward may be made or a delayed payment
schedule may be used based on a documented inability of the
violator to pay.  Also, an adjustment downward may be made in
consideration of the potential for protracted litigation, an
attempt to ascertain the maximum penalty the court is likely to
award, and/or the strength of the case.

8.4  Mitigation Projects.  In some exceptional cases, it may
be appropriate to allow the reduction of the penalty assessment
in recognition of the violator's good faith undertaking of an
environmentally beneficial mitigation project.  The following
criteria should be used in determining the eligibility of such
projects:

A.  The project must be in addition to all regulatory
compliance obligations;

B.  The project preferably should closely address the
environmental effects of the violation;

C.  The actual cost to the violator, after consideration of tax
benefits, must reflect a deterrent effect;

D.  The project must primarily benefit the environment
rather than benefit the violator;

E.  The project must be judicially enforceable;
F.  The project must not generate positive public perception

for violations of the law.
8.5  Intent Of Criteria/Information Requests.  The criteria

and procedures in this section are intended solely for the
guidance of the State.  They are not intended, and cannot be
relied upon to create any rights, substantive or procedural,
enforceable by any party in litigation with the State.

R317-1-9.  Electronic Submissions and Electronic Signatures.
(a)  Pursuant to the authority of Utah Code Ann.

Subsection 46-4-501(a), the submission of Discharge
Monitoring Reports and related information may be conducted
electronically through the EPA's NetDMR program, provided
the requirements of subsection (b) are met.

(b)  A person may submit Discharge Monitoring Reports
and related information only after (1) completion of a Subscriber
Agreement in a form designated by the Director to ensures that
all requirements of 40 CFR 3, EPA's Cross - Media Electronic
Reporting Regulation (CROMERR) are met; and (2) completion
of subsequent steps specified by EPA's CROMERR, including
setting up a subscriber account.

(c)  The Subscriber Agreement will continue until
terminated by its own terms, until modified by mutual consent
or until terminated with 60 days written notice by any party.

(d)  Any person who submits a Discharge Monitoring
Report or related information under the NetDMR program, and
who electronically signs the report or related information, is, by
providing an electronic signature, making the following
certification:  "I certify under penalty of law that this document
and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information
submitted.  Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete.

I am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations."

KEY:  water pollution, waste disposal, industrial waste,
effluent standards
March 27, 2014 19-5
Notice of Continuation October 2, 2012
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R317.  Environmental Quality, Water Quality.
R317-5.  Large Underground Wastewater Disposal (LUWD)
Systems.
R317-5-1.  Authority, Purpose, Scope, Jurisdiction, Waiver
Approval and Administrative Requirements.

1.1.  Authority.
Construction and operating permits and approvals are

issued pursuant to the provisions of Utah Water Quality Act
Sections 19-5-104, 19-5-106, 19-5-107 and 19-5-108.
Violation of these permits or approvals including compliance
with the conditions thereof, or beginning construction, or
modification without the director's approval, is subject to the
penalties provided in Section 19-5-115.

1.2.  Purpose.
A.  The purpose of this rule is to protect the public health

and the environment from potential adverse effects from large
underground wastewater disposal systems within the boundaries
of Utah.

B.  This rule incorporates specific provisions contained in
Rule R317-4 that are referenced herein, and pertinent to large
underground wastewater disposal (LUWD) systems for the
purpose of providing minimum design standards.  Where the
engineered design includes information supporting a deviation
from the minimum requirements within this rule or referenced
to in Rule R317-4, then the engineer may request a waiver.  This
rule also establishes the administrative requirements for
obtaining from the division a LUWD system:

1.  approval-in-concept;
2.  construction permit;
3.  authorization to use; and
4.  operating permit
1.3  Scope.
This rule applies to large underground wastewater disposal

systems designed to handle more than 5,000 gallons per day of
domestic wastewater, or wastewater that originates in multiple
units under separate ownership (except condominiums), or any
other underground wastewater disposal system not covered
under the definition of an onsite wastewater system per Rule
R317-4.

A.  The engineer shall use recognized practice standards for
wastewater treatment to increase long term performance and
lessen potential impacts to public health and the environment.
Depending on site-specific characteristics, the division may
require a LUWD system to pretreat effluent prior to disposal in
the absorption system.  In general, systems with high waste
strength or flows over 15,000 gpd should consider pretreatment.
Factors that should be evaluated include, but are not limited to,
the following:

1.  design flow (gpd)
2.  highly variable flows, including seasonal fluctuations;
3.  wastewater strength characteristics;
4.  site characteristics.
5.  proximity to ground water table, considering various

soil types and separation distance;
6.  ground water classification;
7.  proximity to nearby drinking water sources, or location

within a drinking water source protection zone; and
8.  anticipated system life expectancy.
1.4.  Jurisdiction.  Large underground wastewater disposal

systems are under the jurisdiction of the Division of Water
Quality.  Local Health Departments may petition the division to
require local review for compliance with local requirements
prior to the division initiating its review.

1.5  Waiver.
The director may grant a waiver from the minimum

requirements stated in this rule, subject to site-specific
consideration and justification, but not overriding the
safeguarding of public health, protection of water quality or
engineering practice.  The intent of the waiver is to allow the

engineer to utilize site specific information, recognized practice
standards, or other acceptable justification while designing an
appropriate LUWD system for the property. The engineer is
encouraged to discuss waivers with the division staff prior to
formal application for feasibility determination review.

R317-5-2.  Definitions.
2.1.  Definitions found in Rules R317-1 and R317-4 apply

to large underground wastewater disposal systems except where
specifically replaced by the following definitions:

"Alternative system" means a LUWD system that is not a
conventional system.

"Building sewer" means the pipe that carries wastewater
from the building to a public sewer, a LUWD system, or other
point of dispersal.  It sometimes is synonymous with "house
sewer".

"Conventional system" means a LUWD system typically
consisting of a building sewer, septic tank, and an absorption
system utilizing absorption trenches, absorption beds, or deep
wall trenches.

"Curtain drain" means any ground water interceptor or
drainage system that is backfilled with gravel or other suitable
material and is intended to interrupt or divert the course of
shallow ground water or surface water away from the LUWD
system.

"Malfunctioning or failing system" means a LUWD system
that is not functioning in compliance with the requirements of
this rule and may include:

1.  absorption systems that seep or flow to the surface of
the ground or into waters of the state;

2.  systems that overflow from any of their components;
3.  systems that cause backflow into any portion of a

building drainage system;
4.  systems discharging effluent that does not comply with

applicable effluent discharge standards of its operating permit;
5.  leaking septic tanks; or
6.  noncompliance with standards stipulated in or by the

construction permit, operating permit, or both.
"Maximum ground water table" means the highest

elevation that the top of the "ground water table" or "ground
water table, perched" is expected to reach for any reason over
the full operating life of a LUWD system at that site.

"Mound system" means an alternative LUWD system
where the bottom of the absorption system is placed above the
elevation of the original site, and the absorption system is
contained in a mounded fill body above that grade.

"Packed bed media system" means an alternative LUWD
system that uses natural or synthetic media to treat wastewater.
Biological treatment is facilitated via microbial growth on the
surface of the media.  The system may include a pump tank, a
recirculation tank, or both.

"Public health hazard" means, for the purpose of this rule,
a condition whereby there are sufficient types and amounts of
biological, chemical, or physical agents relating to water or
sewage that are likely to cause human illness, disorders or
disability.  These may include pathogenic viruses and bacteria,
parasites, toxic chemicals and radioactive isotopes.  A
malfunctioning LUWD system constitutes a public health
hazard.

"Sand lined trench system" means an alternative LUWD
system consisting of a series of narrow excavated trenches
utilizing sand media and pressure distribution.

"Unapproved LUWD system" means any LUWD system
that is deemed by the division to be any of the following:

1.  installation without the required division oversight,
permits, or inspections;

2.  repairs to an existing system without the required
division oversight, permits, or inspections; or

3.  alteration to an existing system without the required
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division oversight, permits, or inspections.
"Waiver" means an acceptable deviation from the

requirements established within this rule or referenced rules.
The waiver must be acceptable to division staff based on the
engineer providing adequate design justification to demonstrate
that the deviation proposed will not override the safeguarding of
public health, the protection of water quality, or the protection
of the receiving environment.  Waiver requests should be based
on acceptable engineering practice and standards.

R317-5-3.  General Standards, Prohibitions, Requirements,
and Enforcement.

3.1.  Failure to Comply With Rules.
Any person failing to comply with this rule shall be subject

to enforcement action as specified in Sections 19-5-115 and
26A-1-123.

3.2.  Feasibility.
LUWD systems are not feasible in some areas and

situations.  If property characteristics indicate conditions that
may fail in any way to meet the requirements specified herein,
the use of a LUWD system shall be prohibited.

3.3.  Prohibited Flows.
No ground water drainage, drainage from roofs, roads,

yards, or other similar sources shall discharge into any portion
of a LUWD system, but shall be disposed of so they will in no
way affect the system. Non-domestic wastes such as chemicals,
paints, or other substances that are detrimental to the proper
functioning of a LUWD system may not be disposed of in such
systems.

3.4.  Increased Flows Prohibited.
Wastewater flow may not exceed the design flow of a

LUWD system.
3.5.  Property Lines Crossed.
Privately owned LUWD systems, including replacement

areas, shall be located on the same lot as the building served
unless, when approved by the division, a perpetual utility
easement and right-of-way is established and recorded on an
adjacent or nearby lot for the construction, operation, and
continued maintenance, repair, alteration, inspection, relocation,
and replacement of a LUWD system, including all rights to
ingress and egress necessary or convenient for the full or
complete use, occupation, and enjoyment of the granted
easement.  The easement shall be large enough to accommodate
the proposed LUWD system and replacement area.  The
easement shall meet the setbacks specified in Section R317-4-13
Table 2.

3.6.  Initial Absorption Area and Replacement Area.
A.  All properties that utilize LUWD systems shall be

required to have a replacement area.
B.  The absorption area, including installed system and

replacement area, may not be subject to activity that is likely to
adversely affect the soil or the functioning of the system.  This
may include vehicular traffic, covering the area with asphalt,
concrete, or structures, filling, cutting or other soil
modifications.

3.7.  Operation and Maintenance.
Owners of a LUWD systems shall operate, maintain, and

service their systems according to the standards of this rule.
3.8.  No Discharge to Surface Waters or Ground Surface.
Effluent from any LUWD system may not be discharged to

surface waters or upon the surface of the ground.  Wastewater
may not be discharged into any abandoned or unused well, or
into any crevice, sinkhole, or similar opening, either natural or
artificial.

3.9.  Repair of a Malfunctioning or Unapproved System.
Upon determination by the regulatory authority that a

malfunctioning or unapproved LUWD wastewater system
creates or contributes to any dangerous or unsanitary condition
that may involve a public health hazard, or noncompliance with

this rule, the regulatory authority shall order the owner to take
the necessary action to cause the condition to be corrected,
eliminated or otherwise come into compliance.

A.  For malfunctioning systems, the regulatory authority
shall require and order:

1.  all necessary steps, such as maintenance, servicing,
repairs, and replacement of system components to correct the
malfunctioning system, to meet all rule requirements to the
extent possible and may not create any new risk to the
environment or public health;

2.  effluent quality testing as required by Subsection R317-
5-9.2.D;

3.  evaluation of the system design including non-approved
changes to the system, the wastewater flow, and biological and
chemical loading to the system;

4.  additional tests or samples to troubleshoot the system
malfunction.

3.10.  Procedure for Wastewater System Abandonment.
Whenever the use of a LUWD system has been abandoned or
discontinued, the owner of the real property on which such
wastewater system is located shall render it safe by having the
septic tank, any other tanks, hollow seepage pit, or cesspool
wastes pumped out or otherwise disposed of in an approved
manner.  Within 30 days the tanks shall be:

A.  crushed in place and the void filled;
B.  completely filled with earth, sand, or gravel; or
C.  removed and backfilled.
3.11.  Septage Management.
A person shall only dispose of septage, or sewage

contaminated materials in a location or manner in accordance
with the requirements of the division and any local agencies
having jurisdiction.

3.12.  Multiple Units Under Separate Ownership (except
condominiums).

The common components of the LUWD system, including
the reserve absorption area, shall be under the sponsorship of a
body politic.

A.  The subsurface absorption system shall be designed and
constructed to provide duplicate capacity, meaning two
independent systems.  Each system shall be designed to
accommodate the total anticipated maximum daily flow.  The
duplicate system shall be designed with appropriate valving,
etc., to allow for periodic alternation of the use of each system.

B.  Sufficient land area with suitable characteristics shall
be planned and available to provide for a third absorption
system capable of handling the total maximum daily wastewater
flow.  This area shall be kept free of permanent structures,
traffic or soil modification.

3.13.  Underground Injection Control.
Large underground wastewater disposal (LUWD) systems

with design flow rates of 5,000 gallons per day or more are co-
regulated by the Utah 1422 Underground Injection Control
(UIC) Program in Rule R317-7.  LUWD systems are
authorized-by-rule under the UIC program provided they remain
in compliance with the construction and operating permits
issued according to Rule R317-5.  However, if any
noncompliance with these permits results in the potential for or
demonstration of actual exceedance of any Utah Maximum
Contaminant Levels (MCLs) in a receiving ground water, the
noncompliance may also be a violation of the Utah UIC
administrative rules and therefore be subject to enforcement
action. Owners and operators of a large underground wastewater
disposal system are required to submit UIC inventory
information according to Subsection R317-7-6.4(C) using the
approved form for a LUWD system.

R317-5-4.  Feasibility Determination and Approval-in-
Concept.

4.1.  General Criteria for Determining LUWD System
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Feasibility.
The division shall determine the feasibility of using a

LUWD system.  Upon favorable determination for feasibility an
approval-in-concept will be granted by the division.

A.  General Information.  The required information shall
include:

1.  situs address if available;
2.  name and address of the property owner and person

requesting feasibility;
3.  the location, type, and depth of all existing and

proposed private and public drinking water wells, and other
water supply sources within 1500 feet of the proposed LUWD
system;

4.  the location of all drinking water source protection
zones delineated on the project site;

5.  the location of all existing creeks, drainages, irrigation
ditches, canals, and other surface and subsurface water
conveyances within 1500 feet of the proposed LUWD system;

6.  the location and distance to nearest sewer, owner of
sewer, whether property is located within service boundary, and
size of sewer; and

7.  statement of proposed use if other than a single-family
dwelling.

B.  If the proposed LUWD system is located in aquifer
recharge areas or areas of other particular geologic concern, the
division may require such additional information relative to
ground water movement, or possible subsurface wastewater
flow.

C.  Soil and Site Evaluation.
1.  Soil Exploration Pit and Percolation Test.
a.  A minimum of five soil exploration pits shall be

excavated to allow the evaluation of the soils.  The soil
exploration pits shall be constructed and soil logs recorded as
detailed in Section R317-4-14 Appendix C.

b.  The division may require percolation tests in addition to
the soil exploration pits.

c.  The division may require additional pits, tests, or both
where:

i.  soil structure varies;
ii.  limiting geologic conditions are encountered; or
iii.  the division deems it necessary.
d.  The percolation test shall be conducted as detailed in

Section R317-4-14 Appendix D.
e.  Soil exploration pits and percolation tests shall be

conducted as closely as possible to the proposed absorption
system site.  The division shall have the option of inspecting the
open soil exploration pits and monitoring the percolation test
procedure.  All soil logs and percolation test results shall be
submitted to the division.

f.  When there is a substantial discrepancy between the
percolation rate and the soil classification, it shall be resolved
through additional soil exploration pits, percolation tests, or
both.

g.  Absorption system feasibility and sizing shall be based
on Section R317-4-13 Table 5 or 6.

2.  Wind-Blown Sand.
The extremely fine grained wind-blown sand found in some

parts of Utah shall be deemed not feasible for LUWD systems
unless pretreatment is provided, as percolation test results in
wind-blown sand will generally be rapid, but experience has
shown that this soil has a tendency to become sealed with
minute organic particles within a short period of time.

3.  Suitable Soil Depth.
For conventional systems, effective suitable soil depth shall

extend at least 48 inches or more below the bottom of the
dispersal system to bedrock formations, impervious strata, or
excessively permeable soil.  Some alternative LUWD systems
may have other requirements.

4.  Ground Water Requirements.

The elevation of the anticipated maximum ground water
table shall meet the separation requirements of the anticipated
absorption systems.

a.  Maximum Ground Water.
Maximum ground water table shall be determined where

the anticipated maximum ground water table, including
irrigation induced water table, might be expected to rise closer
than 48 inches to the elevation of the bottom of a LUWD
system.  Maximum ground water table shall be determined
where alternative LUWD wastewater systems may be considered
based on groundwater elevations.  The maximum ground water
table shall be determined by the following.

i.  Regular monitoring of the ground water table, or ground
water table, perched, in an observation well for a period of one
year, or for the period of the maximum groundwater table.

(1)  Previous ground water records and climatological or
other information may be consulted for each site proposed for
a LUWDS system and may be used to adjust the observed
maximum ground water table elevation.

ii.  Direct visual observation of the maximum ground water
table in a soil exploration pit for:

(1)  evidence of crystals of salt left by the maximum
ground water table; or

(2)  chemically reduced iron in the soil, reflected by
redoximorphoric features i.e., a mottled coloring.

(3)  Previous ground water records and climatological or
other information may be consulted for each site proposed for
a LUWD system and may be used to adjust the observed
maximum ground water table elevation in determining the
anticipated maximum ground water table elevation.

iii.  In cases where the anticipated maximum ground water
table is expected to rise to closer than 34 inches from the
original ground surface and an alternative LUWD system would
be considered, previous ground water records and climatological
or other information shall be used to adjust the observed
maximum ground water table in determining the anticipated
maximum ground water table.

b.  Curtain Drains.
A curtain drain or other effective ground water interceptor

may be allowed as an attempt to lower the groundwater table to
meet the requirements of this rule.  The division shall require
that the effectiveness of such devices in lowering the ground
water table be demonstrated during the season of maximum
ground water table.

5.  Ground Slope.
Absorption systems may not be placed on slopes where the

addition of fluids is judged to create an unstable slope.
a.  Absorption systems may be placed on slopes between

0% and 25%, inclusive.
b.  Absorption systems may be placed on slopes greater

than 25% but not exceeding 35% if:
i.  all other requirements of this rule can be met;
ii.  effluent from the proposed system will not contaminate

ground water or surface water, and will not surface or move off
site before it is adequately treated to protect public health and
the environment;

iii.  no slope will fail, and there will be no other landslide
or structural failure if the system is constructed and operated
adequately, even if all properties in the vicinity are developed
with a LUWD system; and

iv.  a report is submitted by a professional engineer or
professional geologist that is licensed to practice in Utah.  The
report shall be imprinted with the engineer's or geologist's
registration seal and signature and shall include the following.

(1)  Predictions and supporting information of ground
water transport from the proposed system and of expected areas
of ground water mounding.

(2)  A slope stability analysis that shall include information
about the geology of the site and surrounding area, soil
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exploration and testing, and the effects of adding effluent.
(3)  The cumulative effect on slope stability of added

effluent if all properties in the vicinity were developed with
LUWD systems.

c.  Absorption systems may not be placed on slopes greater
than 35%.

6.  Other Factors Affecting a LUWD System Feasibility.
a.  The locations of all rivers, streams, creeks, dry or

ephemeral washes, lakes, canals, marshes, subsurface drains,
natural storm water drains, lagoons, artificial impoundments,
either existing or proposed, that will affect building sites, shall
be provided.

b.  Areas proposed for LUWD wastewater systems shall
comply with the setbacks in Section R317-4-13 Table 2.

c.  If any part of a property lies within or abuts a flood
plain area, the flood plain shall be shown within a contour line
and shall be clearly labeled on the plan with the words "flood
plain area".

7.  Unsuitable.
Where soil and other site conditions are clearly unsuitable

for the placement of a LUWD system, there is no need for
conducting soil exploration pits or percolation tests.

R317-5-5.  Engineering Reports, Plans and Construction
Permits.

All engineering reports, plans and specifications shall be
prepared by a registered professional engineer licensed to
practice in the State of Utah and certified Level 3 in accordance
with Rule R317-11.

5.1  Engineering Report.
An engineering report shall be submitted which shall

contain design criteria along with all other information
necessary to clearly describe the proposed project and
demonstrate project feasibility as described in feasibility
determination and approval-in-concept of Section R317-5-4.

5.2. Plan Review.
Submission of plans for review.  Plans for new, alterations,

repairs and replacements of large underground wastewater
disposal systems shall be submitted to the division for review as
required by Rule R317-1 and include the following:

A.  Local Health Departments Requirements.
It is the applicant's responsibility to ensure that a LUWD

System application to the division is in compliance with local
health department requirements regarding the location, design,
construction and maintenance of a LUWD system prior to the
applicant submitting a request for a construction permit to the
division.  Where the petition has been approved by the director,
the applicant is required to submit documentation that the local
health department has approved the proposed LUWD system
before a construction permit may be issued.

B.  Information Required.
Plans submitted for review shall be drawn to scale, 1" =

10', 20' or 30', or other scale as approved by the division.  Plans
shall be prepared in such a manner that the contractor can read
and follow them in order to install the system properly.
Depending on the individual site and circumstances, or as
determined by the division, some or all of the following
information may be required.

1.  Applicant Information.
a.  The name, current address, and telephone number of the

applicant.
b.  Complete address, legal description of the property, or

both to be served by this LUWD system.
2.  LUWD System Site Plan.
a.  Submittal date of plan.
b.  North arrow.
c.  Lot size and dimensions.
d.  Legal description of property.
e.  Ground surface contours, preferably at 2 foot intervals,

of both the original and proposed final grades of the property,
or relative elevations using an established bench mark.

f.  Location and explanation of type of dwelling(s) or
structure(s) to be served by a LUWD system.

g.  Location and dimensions of paved and unpaved
driveways, roadways and parking areas.

h.  Location and dimensions of the essential components of
the wastewater system including the replacement area for the
absorption system.

i.  Location of all soil exploration pits and all percolation
test holes.

j.  Location of building sewer and water service line to
serve the building.

k.  Location of sewer mains, manholes, clean-outs, and
other appurtenances.

l.  Location of easements or drainage right-of-ways
affecting the property.

m.  Location of all intermittent or year-round streams,
ditches, watercourses, ponds, subsurface drains, etc. within 100
feet of proposed LUWD system.

n.  The location, type, and depth of all existing and
proposed water supply sources

o.  Delineation of all drinking water source protection
zones located on the project site.

p.  Distance to nearest public water main and size of main.
q.  Distance to nearest public sewer, size of sewer, and

whether accessible by gravity.
3.  Statement with Site Plan.
Statement indicating the source of culinary water supply,

whether a well, spring, non-public or public system, its location
and distances from all LUWD systems.

4.  Soil Evaluation.
a.  Soil Logs, Percolation Test Certificates, or both.
b.  Statement with supporting evidence indicating the

maximum anticipated ground water table and the flooding
potential for LUWD system sites.

5.  Relative Elevations.
Show relative elevations of the following, using an

established bench mark.
a.  Building drain outlet.
b.  The inlet and outlet inverts of any septic tanks.
c.  Septic tank access cover, including height and diameter

of riser, if used.
d.  Pump tank inlet, if used, including height and diameter

of riser.
e.  The outlet invert of the distribution box, if provided,

and the ends or corners of each distribution pipe lateral in the
absorption system.

f.  The final ground surface over the absorption system.
6.  System Design.
Details for said site, plans, and specifications are listed in

Design in Section R317-4-6.
a.  Schedule or grade, material, diameter, and minimum

slope of building sewer and effluent sewer.
b.  Septic tank and pump tank capacity, design, cross

sections, etc., materials, and dimensions.  If tank is
commercially manufactured, state the name and address of
manufacturer.

c.  Absorption system details, including the following:
i.  details of drop boxes or distribution boxes, if provided;
ii.  schedule or grade, material, and diameter of distribution

pipes;
iii.  length, slope, and spacing of each absorption system

component;
iv.  maximum slope across ground surface of absorption

system area;
v.  distance of absorption system from trees, cut banks,

fills, or subsurface drains; and cross section of absorption
system showing the:
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(1)  depth and width of absorption system excavation;
(2)  depth of distribution pipe;
(3)  depth of filter material;
(4)  barrier material, i.e., synthetic filter fabric, straw, etc.,

used to separate filter material from cover; and
(5)  depth of cover.
d.  Pump, if provided, details as referenced in Section

R317-4-14 Appendix B.
e.  If an alternative LUWD system is designed, include all

pertinent information to allow plan review and permitting for
compliance with this rule.

C.  Plans Submitted.
1.  All applicants requesting plan approval for a LUWD

shall submit two copies of the above required information to
enable the division to retain one copy as a permanent record.

2.  Applications may be rejected if proper information is
not submitted.

5.3.  Construction Permit Required.
No person shall make or construct any device for treatment

or discharge of wastewater without first receiving a permit to do
so from the director.

R317-5-6.  Design Requirements.
6.1.  Shall meet the requirements of Section R317-4-6, with

these exceptions:
A.  When a LUWD serves multiple single family dwellings

the wastewater flow shall be estimated at 400 gpd per dwelling.
B.  Minimum separation distance from the bottom of the

absorption trenches to the anticipated maximum ground water
table is 48 inches.  If a mound, sand lined trench, or packed bed
pretreatment unit is designed and installed on the LUWD
system, the horizontal separation distance may be reduced to 24
inches.

6.2.  Components Required in a LUWD System:
A.  A septic tank;
B.  An effluent filter;
C.  A pressurized subsurface disposal system.
1.  This may be an absorption field, deep wall trenches,

absorption beds, or, for packed bed media applications, drip
irrigation dispersal, depending on location, topography, soil
conditions and maximum ground water level.

2.  Pressurized systems require cleanouts at the end of
pressurized laterals and typically require a dosing chamber or
dosing tank.

3.  The Utah Guidance for Performance, Application,
Design, Operation and Maintenance: Pressure Distribution
Systems document shall be used for design requirements, along
with the following:

a.  Dosing pumps, controls and alarms shall comply with
Section R317-4-14 Appendix B.

b.  Pressure distribution piping.
i.  All pressure transport, manifold, lateral piping, and

fittings shall meet PVC Schedule 40 standards or equivalent.
ii.  The ends of lateral piping shall be constructed with

sweep elbows or an equivalent method to bring the end of the
pipe to the final grade.  The ends of the pipe shall be provided
with threaded plugs, caps, or other devices acceptable to the
division to allow for access and flushing of the lateral.

D.  Accessibility components to insure proper maintenance
and servicing. These include that all tanks shall have access
risers to the surface of the ground; and absorption field
inspection ports.

E.  Additional components may also be required depending
on the waste stream characteristics and the need to provide
adequate protection to groundwater. These components may
include pretreatment devices such as grease traps, or may
involve secondary treatment using packed bed media systems.

R317-5-7.  Construction and Installation.

Shall meet the requirements of Section R317-4-7.

R317-5-8.  Final Inspection and Authorization to Use.
8.1.  Final inspection.
Upon completion of construction, but before backfilling,

the system designer must notify the division of completion and
schedule a final inspection with the division.  Where the local
health department has the authority to issue operating permits
they shall be included in the final inspection.  The final
inspection shall meet the requirements of Section R317-4-8.  No
wastewater may be introduced into a LUWD system until an
authorization to use has been issued by the division.

8.2.  Authorization to Use
The following documents, sealed by the engineer, must be

provided to the division in order to receive authorization to use:
A.  Written certification that the system was installed in

accordance with the construction permit and any approved
change orders.

B.  Two record drawings of the completed system.
C.  Two Operation and Maintenance Manuals.  Manuals

must include details of:
1.  individuals of contact for the installed system;
2.  list of all key components of the system;
3.  maintenance and service instructions of each

component;
4.  schedule of maintenance inspections and servicing.
D.  Written recommendation to the owner to place the

facilities into service, pending issuance of the authorization to
use by the division.

R317-5-9.  Operation and Maintenance.
9.1.  Operation and maintenance shall be provided by the

owner to ensure the disposal system is functioning properly at
all times.

9.2.  The owner is responsible for maintaining a LUWD
system and for performing periodic inspections, servicing and
monitoring of its system as detailed in the issued operating
permit, including the following:

A.  Any new system installed after April 2009 must have
a written operation and maintenance manual document
describing the treatment and disposal system and outlining
routine maintenance procedures, including checklists and
maintenance logs needed for proper operation of the system.

B.  Each LUWD Conventional System shall be assessed
after the first year of operation and annually thereafter.

C.  Each LUWD Pressure Distribution System shall be
inspected as outlined in Section R317-4-23 Tables 7.1 and 7.2.

D.  LUWD Alternative Systems.
1.  Each alternative system shall be inspected as outlined

in Section R317-4-13 Tables 7.1 and 7.2.
2.  Each packed bed media system shall be sampled a

minimum of every six months as outlined in Section R317-4-13
Table 7.3.

a.  The grab sample shall be taken before discharge to an
absorption system.

b.  Effluent not meeting the standards of Section R317-4-
13 Table 7.3, shall be followed with two successive weekly tests
of the same type within a 30 day period from the first
exceedance.

3.  If two successive samples exceed the minimum
standards, the system shall be deemed to be malfunctioning, and
shall require further evaluation and a corrective action plan, see
Subsection R317-5-3.9.

R317-5-10.  Operating Permits and Annual Inspection
Reports.

10.1.  Operating Permit required.
An operating permit is required for all LUWD systems to

monitor that proper operation and maintenance is occurring for
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the protection of the environment and public health.  The
operating permit shall be issued by the director or, by delegated
authority, the local health department having jurisdiction, and
shall be effective for a period not to exceed 5 years from the date
of issuance.

10.2.  Local Health Department Authority to Issue
Operating Permits.

Local health departments may request delegated authority
to administer the operating permit program.  The request must
include an agreement to implement and enforce inspection,
servicing, monitoring, and reporting requirements of this rule.
The local health department must submit an annual report on or
before September 1 of each calendar year, to the division
containing:

A.  A list of LUWD systems under delegation.
B.  A summary listing the compliance status of each

system, showing those systems that are currently failing, and
those systems that have been repaired.

C.  A summary of any enforcement actions taken,
identifying those actions that are still pending, and those that
been resolved.

10.3.  Annual Inspection Report.
The owner of a LUWD system shall summit an annual

inspection report covering the period of July 1 to June 30, the
"reporting year", to the permitting agency no later than August
1 of each year.  In this report, the owner shall report on all
requirements listed in the operating permit.  As a minimum, the
report shall include the following items:

A.  Facility name and address; owner name, address, and
phone number;

B.  List of facility components, e.g., septic tank, pump tank,
gravel drainfield trench, gravelless chambers, pressure
drainfield, etc.;

C.  Design flow in gallons per day and number and type of
connections;

D.  Type of waste treated and disposed, i.e., residential,
restaurant, other commercial establishment, etc.;

E.  Checklist of inspections performed including the date
of the inspection and a list of findings.  The report must include,
where pertinent:

1.  measured sludge and scum levels;
2.  date tanks were last pumped;
3.  verify pumps, floats; and control panel are operating as

designed;
4.  date pump filter last cleaned;
5.  date pressure laterals last cleaned and flushed and squirt

height recorded;
6.  any surfacing in absorption field; and
7.  any observed or suspected system malfunction;
F.  Packed Bed media system sampling results, where

pertinent;
G.  Name of the certified individual per Rule R317-11

conducting the inspection;
H.  Signature of owner or certified operator, and date.

KEY:  water pollution, large underground wastewater,
sewerage, engineering
March 26, 2014 19-5
Notice of Continuation June 18, 2012
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R384.  Health, Disease Control and Prevention, Health
Promotion.
R384-100.  Cancer Reporting Rule.
R384-100-1.  Purpose Statement.

(1)  The Cancer Reporting Rule is adopted under authority
of sections 26-1-30 and 26-5-3.

(2)  Cancers constitute a leading cause of morbidity and
mortality in Utah and, therefore, pose an important risk to the
public health.  Through the routine reporting of cancer cases,
trends in cancer incidence and mortality can be monitored and
prevention and control measures evaluated.

(3)  Cancer records are managed by the Utah Cancer
Registry (Registry) on behalf of the Utah Department of Health.
This Cancer Reporting Rule is adopted to specify the reporting
requirements for cases of cancer to the Registry.  The Utah
Department of Health retains ownership and all rights to the
records.

R384-100-2.  Definitions.
As used in this rule:
(1)  "Cancer" means all in-situ (with the exception of in-

situ cervical cancers) or malignant neoplasms diagnosed by
histology, radiology, laboratory testing, clinical observation,
autopsy or suggestible by cytology, but excluding basal cell and
squamous cell carcinoma of the skin unless occurring in genital
sites such as the vagina, clitoris, vulva, prepuce, penis and
scrotum.

(2)  "Follow-up data" includes date last seen or date of
death, status of disease, date of first recurrence, type of
recurrence, distant site(s) of first recurrence, and the name of the
physician who is following the case.

(3)  "Health care provider" includes any person who
renders health care or professional services such as a physician,
physician assistant, nurse practitioner, registered nurse, licensed
practical nurse, dentist, optometrist, podiatric physician,
osteopathic physician, osteopathic physician and surgeon, or
others rendering patient care.

(4)  "Registrar" means a person who:
(a)  is employed as a registrar and who has attended a

cancer registrar training program;
(b)  has two years of experience in medical record

discharge analysis, coding, and abstracting, and has successfully
completed a course in anatomy, physiology, and medical
terminology; or

(c)  has successfully passed the Certified Tumor Registrar
examination offered by the National Cancer Registrars'
Association.

(5)  "Reportable benign tumor" means any noncancerous
neoplasm occurring in the brain.

R384-100-3.  Reportable Cases.
Each case of cancer or reportable benign tumor, as

described in R384-100-2, that is diagnosed or treated in Utah
shall be reported to the Utah Cancer Registry, 546 Chipeta Way;
Suite 2100; Salt Lake City, Utah 84108, telephone number 801-
581-8407, FAX number 801-581-4560.

R384-100-4.  Case Report Contents.
Each report of cancer or reportable benign tumor shall

include information on report forms provided by the Registry.
These reports shall be made in the format prescribed by the
Registry and shall include items such as the name and address
of the patient, medical history, environmental factors, date and
method of diagnosis, primary site, stage of disease, tissue
diagnosis, laboratory data, methods of treatment, recurrence and
follow-up data, and physician names.

R384-100-5.  Agencies or Individuals Required to Report
Cases.

(1)  All hospitals, radiation therapy centers, pathology
laboratories licensed to provide services in the state, nursing
homes, and other facilities and health care providers involved in
the diagnosis or treatment of cancer patients shall report or
provide information related to a cancer or reportable benign
tumor to the Registry.

(2)  Procedures for reporting:
(a)  Hospital employed registrars shall report hospital

cases.
(b)  Registrars employed by radiation therapy centers shall

report center cases.
(c)  Pending implementation of electronic reporting by

pathology laboratories, pathology laboratories shall allow the
Registry to identify reportable cases and extract the required
information during routine visits to pathology laboratories.

(d)  If a health care provider diagnoses a reportable case
but does not send a tissue specimen to a pathology laboratory or
arrange for treatment of the case at a hospital or radiation
therapy center, then the health care provider must report the
case to the Registry.

(e)  If the Registry has not received complete information
on a reportable case from routine reporting sources (hospitals,
radiation therapy centers, pathology laboratories), the Registry
may contact health care providers and require them to complete
a report form.

R384-100-6.  Time Requirements.
(1)  New Cases:
(a)  Hospitals and radiation therapy facilities shall submit

reports to the Registry within six months of the date of
diagnosis.

(b)  Other facilities and health care providers shall submit
reportable data to the Registry upon request.

(2)  Follow-up Data:
(a)  Hospitals and radiation therapy centers shall submit

annual follow-up data to the Registry within 13 months of the
date the patient was last contacted by hospital or facility
personnel.

(b)  Physicians shall submit follow-up data to the Registry
upon request.

R384-100-7.  Reporting Format.
Reports shall be submitted in the standard format

designated by the Registry.  Report forms can be obtained by
contacting the Registry.

R384-100-8.  Data Quality Assurance.
Records maintained by hospitals, pathology laboratories,

cancer clinics, and physicians are subject to review by Registry
personnel acting on behalf of the Department of Health to assure
the completeness and accuracy of reported data.

R384-100-9.  Confidentiality of Reports.
All reports required by this rule are confidential under the

provisions of Title 26, Chapter 3 and are not open to inspection
except as allowed by Title 26, Chapter 3.  The Registry shall
maintain all reports according to the provisions of Title 26,
Chapter 3.

R384-100-10.  Penalties.
Enforcement provisions and penalties for the violation or

for the enforcement of public health rules, including this Cancer
Reporting Rule, are prescribed under Section 26-23-6 and are
punishable.

KEY:  cancer, reporting requirements and procedures
March 15, 2010 26-1-30
Notice of Continuation March 18, 2014 26-5-3
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R384.  Health, Disease Control and Prevention, Health
Promotion.
R384-200.  Cancer Control Program.
R384-200-1.  Authority and Purpose.

This rule governs program eligibility, benefits, and
administration by the Department for the Utah Cancer Control
Program, including breast and cervical cancer, cardiovascular
disease risk factor, and colorectal cancer screening services;
Breast and Cervical Cancer Control Program; WISEWOMAN
(BeWise) Program; and Colorectal Cancer Control Program. It
is authorized by Sections 26-5-2 and 26-1-5.

R384-200-2.  Definitions.
The following definitions apply to this rule:
(1)  "Department" means the Utah Department of Health.
(2)  "Client" means an individual who meets the eligibility

criteria and is enrolled in the Utah Cancer Control Program
pursuant to the provisions of this rule.

R384-200-3.  Nature of Program and Benefits.
(1)  The Utah Cancer Control Program provides

reimbursement to providers for services rendered to individuals
who meet the eligibility requirements.  The Utah Cancer Control
Program provides limited cancer screening and cardiovascular
health services as described in this rule.  The Department
provides reimbursement coverage under the program only for
services for each program:

(a)  as provided by Public Law 101-354, 42 U.S.C. Section
300k, which established the National Breast and Cervical
Cancer Early Detection Program (NBCCEDP) and by ongoing
CDC program guidance;

(2)  Within available funding, the Department provides the
following services under the Utah Cancer Control Program;

(a)  The Breast and Cervical Cancer Control Program pays
for the following services related to breast cancer:

(i)  Screening: Clinical Breast Exam and screening
mammography.

(ii)  Diagnostic: diagnostic unilateral and bilateral
mammograms; ultrasound; stereotactic localization for breast
biopsy, each lesion; radiological supervision and interpretation;
preoperative placement of needle localization wire, breast
radiological supervision, and interpretation; radiological
examination and surgical specimen; ultrasonic guidance for
needle biopsy, radiological supervision, and interpretation; fine
needle aspiration with or without imaging guidance; aspiration
of cyst of breast; biopsy of breast; incisional biopsy of breast;
percutaneous, needle core, using imaging guidance;
percutaneous, automated vacuum assisted or rotating biopsy
device, using imaging guidance; excision of cyst, fibroadenoma,
or other benign or malignant tumor aberrant breast tissue, duct
lesion or nipple lesion; excision of breast lesion identified by
pre-operative placement of radiological marker-single lesion;
pre-operative placement of needle localization wire; and image
guided placement metallic localization clip, percutaneous,
during breast biopsy.

(iii)  Surgical: surgical service, such as a breast biopsy, as
an outpatient procedure and anesthesia.

(iv)  Pathology: immediate cytohistologic study to
determine adequacy of specimen of fine needle aspiration
(FNA), interpretation and report of FNA, breast biopsy
interpretation, and excision of breast lesion.

(b)  The Breast and Cervical Cancer Control Program pays
for the following services related to cervical cancer:

(i)  Screening: clinical Pap test and HPV Test.
(ii)  Diagnostic: colposcopy with or without biopsy;

colposocopy of the cervix with loop electrode biopsy of the
cervix; colposocpy with loop electrode conization of the cervix;
biopsy, single or multiple, or local excision of lesion, with or
without fulguration; excision, endocervical curettage; conization

of cervix; Loop Electrode Excision; and endometrial sampling
with or without biopsy, without cervical dilation.

(iii)  Pathology: cytopathology; cytopathology, cervical or
vaginal, requiring interpretation by physician; colposcopy
biopsy interpretation; and surgical pathology, first tissue block,
with frozen section, single specimen.

(iv)  Office Visits: new patient office visit and established
patient office visit for both breast and cervical clients.

(v)  The program does not pay for any services once a
woman is diagnosed with breast cancer or cervical cancer,
including cervical precancerous lesions.

(c)  The WISEWOMAN Program, known as BeWise, pays
for the following services:

(i)  A basic metabolic profile; comprehensive metabolic
panel; lipid panel; total cholesterol; quantative, blood, and
reagent strip glucose tests; hemoglobin, glycated (HbA1c),
which is used in lieu of other glucose testing for those with
previous diagnosis of diabetes; HDL cholesterol test; office visit
for new patient--problem focus 10, 20, or 30 minutes face-to-
face; office visit for established patient, 5, 10, or 15 minutes
face-to-face; routine venipuncture; preventive medicine
counseling or risk factor reduction intervention(s)  provided to
an individual 15, 30, 45, or 60 minutes; and preventive
medicine counseling or risk factor reduction intervention(s)
provided to individuals in a group setting, 30 or 60 minutes.

(ii)  The program does not pay for treatment services such
as medication, medical nutrition therapy, and other highly
specialized counseling such as diabetes-education programs.

(d)  The Colorectal Cancer Control Program pays for the
following:

(i)  Screening Tests and Procedures:  colonoscopy every
ten years, biopsy/polypectomy during colonoscopy, moderate
sedation for colonoscopy, the use of propofol only if prior
approval is obtained, and office visits related to the tests listed
above.

(ii)  Diagnostic Follow-up Services:  office visits related to
screening and diagnostic tests, total colon exam with
colonoscopy, biopsy/polypectomy during colonoscopy,
moderate sedation for colonoscopy, the use of propofol only if
prior approval is obtained, and pathology fees.

(iii)  Surveillance:  surveillance colonoscopies will be
reimbursed at appropriate intervals as determined by the
recommending clinician, the program, or the program's Medical
Advisory Board (MAB).

(iv)  The program does not pay for CT Colonography, or
virtual colonoscopy, as a primary screening test; Computed
Tomography Scans, known as CTs or CAT scans, requested for
staging or other purposes; surgery or surgical staging, unless
specifically required and approved by the program's MAB to
provide a histological diagnosis of cancer; any treatment related
to the diagnosis of colorectal cancer; any care or services for
complications that result from screening or diagnostic tests
provided by the program; evaluation of symptoms for clients
who present for CRC screening but are found to have
gastrointestinal symptoms; diagnostic services for clients who
had an initial positive screening test performed outside of the
program; management of medical conditions, including
Inflammatory Bowel Disease using surveillance colonoscopies
and medical therapy for management; genetic testing for clients
who present with a history suggestive of a hereditary non-
polyposis colorectal cancer (HNPCC) or familial adenomatous
polyposis (FAP); and the use of propofol as anesthesia during
endoscopy, unless specifically required and approved by the
program's MAB in cases where the client cannot be sedated with
standard moderate sedation.

(3)  The Department may adjust the services available to
meet current needs and fluctuations in available funding.

(4)  The Utah Cancer Control Program is not health
insurance.  A relationship with the Department as the insurer
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and the client as the insured is not created under this program.

R384-200-4.  Providers.
The Department reimburses only providers and Local

Health Departments who contract with the Department to
provide services under the program.

R384-200-5.  Reimbursement.
(1)  The Department shall reimburse providers with whom

it contracts to provide services as limited in manuals that form
part of its Provider Agreements or contracts with providers.

(2)  The Department shall reimburse providers according
to the fee schedule or schedules that are made part of its
agreements or contracts with providers.

(3)  Payment for services by the Department and client co-
payment, if any, constitutes full payment for services.  A
provider may not bill or collect any additional monies for
services rendered pursuant to an agreement or contract to
provide services under the Utah Cancer Control Program.

(4)  The Department does not pay for services under the
Utah Cancer Control Program for which an individual is eligible
to receive under Medicaid or any other primary payer source.

R384-200-6.  Utah Cancer Control Program Eligibility.
(1)  To be eligible to receive services from the Breast and

Cervical Cancer Control Program, an individual:
(a)  must be aged 50 to 64 years old;
(b)  must have income at or below 250% of Federal Poverty

Level;
(c)  must have no insurance, inadequate insurance coverage

that does not pay for these services, or cannot afford the
insurance co-pay.

(d)  must be a current Utah resident.
(2)  To be eligible to receive services from the

WISEWOMAN (BeWise) Program, an individual:
(a)  must be enrolled and remain eligible to participate in

the breast and cervical screening program
(b)  must have income at or below 250% of the Federal

Poverty Level
(c)  must have no insurance, inadequate insurance coverage

that does not pay for these services, or cannot afford the
insurance co-pay.

(d)  must be unable to pay the premium to enroll in
Medicare Part B if eligible for Medicare. Medicare part B
requires the participant to pay a monthly premium of $99.00 and
a late enrollment fee of +10% for each full 12-month period the
participant could have had Part B, but didn't sign up for it.

(3)  To be eligible to receive services from the Colorectal
Cancer Control Program, an individual:

(a)  must be aged 50 to 64 years old;
(b)  must have income at or below 200% of the Federal

Poverty Level;
(c)  must have no health insurance coverage;
(d)  must be a documented resident of the United States;
(e)  must be a current Utah resident;
(f)  must be at average risk or have a family history of

colorectal cancer;
(g)  must have no symptoms of colorectal cancer or other

bowel condition;
(h)  must never have had a colonoscopy.

KEY:  breast and cervical cancer screening, colorectal
cancer screening, Utah Cancer Control Program
March 21, 2014 26-1-5

26-5-2
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R398.  Health, Family Health and Preparedness, Children
with Special Health Care Needs.
R398-10.  Autism Spectrum Disorders and Intellectual
Disability Reporting.
R398-10-1.  Purpose and Authority.

This rule establishes reporting requirements for autism
spectrum disorder (ASD) and intellectual disability and related
test results in individuals.  Sections 26-1-30(2)(c), (d), (e), (f),
(g), 26-5-3, and 26-5-4 authorize this rule.

R398-10-2.  Definitions.
As used in this rule:
(1)  "Autism Spectrum Disorder" or "ASD" means a

pervasive developmental disorder described by the American
Psychiatric Association or the World Health Organization
diagnostic manuals as:  Autistic disorder, Atypical autism,
Asperger Syndrome, Rett Syndrome, Childhood Disintegrative
Disorder, or Pervasive Developmental Disorder-Not Otherwise
Specified; or a special education classification for autism or
other disabilities related to autism.

(2)  "Intellectual Disability" means a condition marked by
an intelligence quotient of less than or equal to 70 on the most
recently administered psychometric test (or for infants, a clinical
judgment of significantly subaverage intellectual functioning)
and concurrent deficits or impairments in adaptive functioning
in at least two of the following areas:  communication, self-care,
home living, social and interpersonal skills, use of community
resources, self-direction, functional academic skills, work,
leisure, health, and safety.  This condition must have its onset
before age 18 years.

(3)  "Qualified professional" means a medical, clinical or
educational professional in a position to observe children with
developmental disabilities, including, psychologists, physicians,
teachers, speech/language pathologists, occupational therapists,
physical therapists, nurses, and social workers.

R398-10-3.  Reporting by Diagnostic or Treatment Facilities.
Diagnostic or treatment facilities that provide specialized

care for ASD and related disorders shall report or cause to report
the following to the Department within thirty days of making an
ASD diagnosis:

(1)  patient's name;
(2)  patient's date of birth;
(3)  patient's address;
(4)  home phone;
(5)  patient's sex;
(6)  mother's name;
(7)  mother's date of birth;
(8)  provider name;
(9)  provider degree;
(10)  provider specialty;
(11)  provider address;
(12)  provider phone number;
(13)  diagnosis of autistic disorder, atypical autism,

pervasive developmental disorder-not otherwise specified,
Asperger's syndrome, or special education classification that
makes the individual eligible to receive special education
services; and

(14)  date of diagnosis.

R398-10-4.  ASD and Intellectual Disability Records Review.
Upon Department request, qualified professionals and

diagnostic or treatment facilities that provide specialized care for
ASD and related disorders shall allow the Department or its
agents to review medical and educational records of individuals
with ASD, mental retardation, and related disorders to clarify
duplicate names and to collect demographic characteristics,
medical and educational histories, and assessments.

R398-10-5.  Confidentiality of Reports.
All reports herein required are confidential and are not

open to public inspection. The confidentiality of personal
information obtained under this rule shall be maintained
according to the provisions of Utah Code, Title 26, Chapter 3.

R398-10-6.  Liability.
As provided in Title 26, Chapter 25, persons who report

information covered by this rule may not be held liable for
reporting the information to the Department of Health.

KEY:  autism spectrum, intellectual disability, reporting
August 30, 2005 26-1-30(2)(c)
Notice of Continuation March 12, 2014 26-1-30(2)(d)

26-1-30(2)(e)
26-1-30(2)(f)
26-1-30(2)(g)

26-5-3
26-5-4
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R414.  Health, Health Care Financing, Coverage and
Reimbursement.
R414-1B.  Prohibition of Payment for Certain Abortion
Services.
R414-1B-1.  Introduction and Authority.

This rule is to assure compliance with the prohibition on
using public funds for certain abortion services as provided in
Section 76-7-331.  It is authorized by Sections 26-1-5 and 26-
18-3.

R414-1B-2.  Definitions.
(1)  "Abortion billing code" means the following codes:
(a)  59840, 59841, 59850, 59851, 59852, 59855, 59856

and 59857 as shown in the Current Procedural Terminology
(CPT) manual of the American Medical Association, 2003
edition; and

(b)  69.01, 69.51, 74.91 and 75.0 as shown in the
International Classification of Diseases, 9th Edition, Volumes
1 and 2, Clinical Modification, Volume 3 Procedures.

(2)  "Certification" or "Certify" means submitting to the
Division of Health Care Financing, Utah Department of Health,
a Department-approved document signed by one authorized to
act on behalf of a Medicaid provider.

(3)  "Public funds" means money of the state, its
institutions or its political subdivisions used to pay or otherwise
reimburse a person, agency, or facility.  "Public funds" does not
include (i) clinical revenue generated from nongovernmental
payors; or (ii) gift or donor funds from third party
nongovernmental sources.

R414-1B-3.  Certification.
(1)  Each Medicaid provider that bills the Utah Department

of Health for services related to an abortion billing code at any
time after May 3, 2004, must certify that public funds it receives
from the Department are not used to pay or otherwise reimburse,
either directly or indirectly, any person, agency, or facility for
the performance of any induced abortion services unless:

(a)  in the professional judgment of the pregnant woman's
attending physician, the abortion is necessary to save the
pregnant woman's life;

(b)  the pregnancy is the result of rape or incest reported to
law enforcement agencies, unless the woman was unable to
report the crime for physical reasons or fear of retaliation; or

(c)  in the professional judgment of the pregnant woman's
attending physician, the abortion is necessary to prevent
permanent, irreparable and grave damage to a major bodily
function of the pregnant woman provided that a caesarian
procedure or other medical procedure that could also save the
life of the child is not a viable option.  Damage to a major
bodily function refers only to injury or impairment of a physical
nature and may not be interpreted to mean mental,
psychological, or emotional harm, illness, or distress.

(2)  The certification shall be ongoing and apply to all
future claims unless the provider notifies the Department in
writing of a change in its certification status.

(3)  Nothing in this rule shall increase Medicaid coverage
for abortion services beyond what is required under federal law.

R414-1B-4.  Standards for Certification.
(1)  Each provider who submits a certification is

responsible to be informed of the abortion funding restrictions
found in Section 76-7-331 and to assess whether it receives
public funds for any abortion that is not excepted in Subsection
76-7-331(2)(a)(b), or (c).

(2)  A provider is not using public funds to directly or
indirectly fund prohibited abortion services if it certifies that:

(a)  it uses non-public funds to make up any difference
between the reimbursement it receives from all payors for
services identified by abortion billing codes, other than those

services identified in Subsection R414-1B-3(1), and the costs
incurred by the provider for those procedures; or

(b)  it has adopted another method, based on generally
accepted accounting principles, that provides a good faith basis
for supporting the certification.

(3)  Each provider that submits a certification meeting the
requirements of this rule shall maintain records to support the
certification and make those records available to the Department
on request consistent with participation as a Medicaid provider.

R414-1B-5.  State Officer or Employee Authorization of
Funds for Abortion.

Any officer or employee of the state who knowingly
authorizes the use of funds shall be dismissed from that person's
office or position and the person's employment shall be
immediately terminated.

KEY:  Medicaid, abortion, physicians, hospitals
November 25, 2009 26-1-5
Notice of Continuation March 18, 2014 26-18-3

76-7-331
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-11.  Podiatric Services.
R414-11-1.  Introduction and Authority.

Podiatric services are authorized by 42 CFR 440.50 and
include the examination, diagnosis, or treatment of the foot.
Podiatric services are optional and provided in accordance with
42 CFR 440.225.

R414-11-2.  Client Eligibility Requirements.
Podiatric services are available to categorically and

medically needy individuals.

R414-11-3.  Service Coverage.
Podiatric services are limited to the services described in

the Podiatric Services Utah Medicaid Provider Manual.  A
physician, osteopath, or podiatrist may provide podiatric
services within the scope of their respective professional license.

R414-11-4.  Limitations.
Podiatric service limitations are described in the Podiatric

Services Utah Medicaid Provider Manual.

R414-11-5.  Non-Covered Services.
Non-covered services are described in the Podiatric

Services Utah Medicaid Provider Manual.

R414-11-6.  Reimbursement for Podiatric Services.
(1)  Reimbursement for services is limited to one podiatric

office visit per day.
(2)  A podiatrist may bill for laboratory procedures

necessary for diagnosis and treatment of the patient if equipment
necessary for the laboratory procedure is available in the
podiatrist's office.  Laboratory services requested by a podiatrist
but provided by an independent laboratory or hospital outpatient
laboratory must be billed directly by the laboratory.

(3)  Palliative care is included in the specific service and
must be billed by that service only, not through the use of an
office call procedure code.

(4)  Payments are based on the established fee schedule
unless a lower amount is billed.  The amount billed cannot
exceed usual and customary charges to private pay patients.

R414-11-7.  Copayment Policy.
Each Medicaid client is responsible to pay a copayment

amount that complies with the requirements of the Medicaid
State Plan and Rule R414-1.

KEY:  Medicaid
July 1, 2013 26-1-5
Notice of Continuation March 18, 2014 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-90.  Diabetes Self-Management Training.
R414-90-1.  Introduction and Authority.

Diabetes self-management training is an educational
program that teaches individuals how to successfully manage
and control diabetes.  Diabetes self-management training is a
component of the Utah Medicaid State Plan and is authorized by
42 CFR 440.130 and Section 26-18-3.

R414-90-2.  Client Eligibility Requirements.
Diabetes self-management training is available to

Traditional Medicaid clients, Non-Traditional Medicaid clients,
and Primary Care Network (PCN) clients who are diabetic and
receive a physician referral for services.

R414-90-3.  Program Access Requirements.
(1)  Diabetes self-management training is limited to

services approved by a physician, under a comprehensive plan
that is essential to ensure successful diabetes self management
by the individual patient.

(2)  Qualified providers for the diabetes self-management
training program include registered nurses, registered
pharmacists and certified dieticians licensed by the state.  These
providers are required to be certified or recognized by the
American Association of Diabetes Educators (AADE) or
approved through the Utah Department of Health as diabetes
instructors.

(3)  Diabetes self-management training services provided
by a home health agency, may only be provided by a licensed
health care provider who is certified by an American Diabetes
Association (ADA) program or approved through the Utah
Department of Health.

(4)  Home Health Agency participation in diabetes self-
management training is limited to providing services to the
patient who is receiving other skilled services in the home based
on physician order and plan of care, when the home is the most
appropriate site for the care provided.

R414-90-4.  Service Coverage.
(1)  Patient assessment for the diabetes self-management

program includes a review of medical history, risk factors,
health status, resource utilization, knowledge and skill level, and
cultural barriers to effective diabetes self-management.

(2)  Diabetes self-management training is limited to a
maximum of 10 hours of outpatient services.

(3)  Diabetes self-management training is limited to
training presented by a certified program that meets all of the
standards of the National Diabetes Advisory Board covering the
15 ADA core curriculum content areas.  The program must also
be recognized by the American Association of Diabetes
Educators or be certified by the Utah Department of Health.

(4)  Diabetes self-management training includes group
sessions, but must allow for direct, face to face interaction
between the educator and the patient.

(5)  Diabetes self-management training must be sufficient
in length to meet the goals of the basic comprehensive plan of
care.  Individual sessions must be sufficient in number and
designed to meet the individual's cultural and learning needs.

(6)  A maximum of 10 sessions per year may be approved
by a physician and through prior authorization.

(7)  Repeating any or all of a diabetes self-management
program is limited to new conditions or a change in the health
status of the client that warrants the need for new training.

(8)  The following services are also covered:
(a)  annual eye examination that includes dilation;
(b)  annual physical;
(c)  glycosylated hemoglobin laboratory test with foot

examination;

(d)  blood sugar review; and
(e)  blood pressure reading every 3 to 4 months.
(9)  Diabetes self-management training does not cover

charges for facility use.

R414-90-5.  Reimbursement.
Medicaid payments for approved diabetes self-management

training are based on the established Medicaid fee schedule,
unless a lower amount is billed.  The fee schedule was
established after internal and external consultation with diabetes
experts.  Adjustments to the schedule are made in accordance
with appropriations and to produce efficient and effective
services.

KEY:  Medicaid
January 19, 2005 26-1-5
Notice of Continuation March 18, 2014 26-18-3
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R426.  Health, Family Health and Preparedness, Emergency
Medical Services.
R426-8.  Emergency Medical Services Ambulance Rates and
Charges.
R426-8-1.  Authority and Purpose.

(1)  This rule is established under Title 26, Chapter 8a.
(2)  The purpose of this rule is to provide for the

establishment of maximum ambulance transportation and rates
to be charged by licensed ambulance services in the State of
Utah.

R426-8-2.  Ambulance Transportation Rates and Charges.
(1)  Licensed services operating under R426-3 shall not

charge more than the rates described in this rule.  In addition,
the net income of licensed services, including subsidies of any
type, shall not exceed the net income limit set by this rule.

(a)  The net income limit shall be the greater of eight
percent of gross revenue or 14 percent return on average assets.

(b)  Licensed Services may change rates at their discretion
after notifying the Department, provided that the rates do not
exceed the maximums specified in this rule.

(c)  An agency may not charge a transportation fee for
patients who are not transported.

(2)  The initial regulated rates established in this rule shall
be adjusted annually on July 1, based on financial data as
delineated by the department to be submitted as detailed under
R426-8-2(9).  This data shall then be used as the basis for the
annual rate adjustment.

(3)  Base Rates for ground transport to care facility -
(a)  Ground Ambulance - $655.00 per transport.
(b)  Advanced EMT and EMT-IA Ground Ambulance -

$865.00 per transport.
(c)  Paramedic Ground Ambulance - $1,265.00 per

transport.
(d)  Ground Ambulance with Paramedic on-board -

$1,265.00 per transport if:
(i)  a dispatch agency dispatches a paramedic licensee to

treat the individual;
(ii)  the paramedic licensee has initiated advanced life

support;
(iii)  on-line medical control directs that a paramedic

remain with the patient during transport; and
(iv)  an ambulance service that interfaces with a paramedic

rescue service and has an interlocal or equivalent agreement in
place, dealing with reimbursing the paramedic agency for
services provided up to a maximum of $269.82 per transport.

(4)  Mileage Rate-
(a)  $31.65 per mile or fraction thereof.
(b)  In all cases mileage shall be computed from the point

of pickup to the point of delivery.
(c)  A fuel fluctuation surcharge of $0.25 per mile may be

added when diesel fuel prices exceed $5.10 per gallon or
gasoline exceeds $4.25 as invoiced.

(5)  Surcharge-
(a)  If the ambulance is required to travel for ten miles or

more on unpaved roads, a surcharge of $1.50 per mile may be
assessed.

(6)  Special Provisions -
(a)  If more than one patient is transported from the same

point of origin to the same point of delivery in the same
ambulance, the charges to be assessed to each individual will be
determined as follows:

(i)  Each patient will be assessed the transportation rate.
(ii)  The mileage rate will be computed as specified, the

sum to be divided equally between the total number of patients.
(b)  A round trip may be billed as two one-way trips.
(c)  An ambulance shall provide 15 minutes of time at no

charge at both point of pickup and point of delivery, and may
charge $22.05 per quarter hour or fraction thereof thereafter.

On round trips, 30 minutes at no charge will be allowed from
the time the ambulance reaches the point of delivery until
starting the return trip.  At the expiration of the 30 minutes, the
ambulance service may charge $22.05 per quarter hour or
fraction thereof thereafter.

(7)  Supplies and Medications -
(a)  An ambulance licensee may charge for supplies and

providing supplies, medications, and administering medications
used on any response if:

(i)  supplies shall be priced fairly and competitively with
similar products in the local area;

(ii)  the individual does not refuse services; and
(iii)  the ambulance personnel assess or treats the

individual.
(8)  Uncontrollable Cost Escalation -
(a)  In the event of a temporary escalation of costs, an

ambulance service may petition the Department for permission
to make a temporary service-specific surcharge.  The petition
shall specify the amount of the proposed surcharge, the reason
for the surcharge, and provide sufficient financial data to clearly
demonstrate the need for the proposed surcharge.  Since this is
intended to only provide temporary relief, the petition shall also
include a recommended time limit.

(b)  The Department will make a final decision on the
proposed surcharge within 30 days of receipt of the petition.

(9)  Operating report -
(a)  The licensed service shall file with the Department

within 90 days of the end of each licensed service's fiscal year,
an operating report in accordance with the instructions,
guidelines and review criteria as specified by the Department.
The Department shall provide a summary of operating reports
received during the previous state fiscal year to the EMS
Committee in the October quarterly meeting.

(10)  Fiscal audits -
(a)  Upon receipt of licensed service fiscal reports, the

Department shall review them for compliance to standards
established.

(b)  Where the Department determines that the audited
service is not in compliance with this rule, the Department shall
proceed in accordance with Section 26-8a-504.

R426-8-3.  Penalty for Violation of Rule.
As required by Subsection 63G-3-201(5):  Any person that

violates any provisions of this rule may be assessed a civil
money penalty as provided in Section 26-23-6.

KEY:  emergency medical services
March 24, 2014 26-8a
Notice of Continuation January 5, 2011
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R432.  Health, Family Health and Preparedness, Licensing.
R432-7.  Specialty Hospital - Psychiatric Hospital
Construction.
R432-7-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 21.

R432-7-2.  Purpose.
The purpose of this rule is to establish construction

standards for a specialty hospital for psychiatric services.

R432-7-3.  General Design Requirements.
R432-4-1 through R432-4-22 apply to this rule with the

following modifications.

R432-7-4.  General Construction, Ancillary Support
Facilities.

R432-4-23 (1) through (20) applies with the following
modifications:

(1)  Leaf width for patient room doors and doors to patient
treatment rooms shall be a minimum of three feet.

(2)  Corridors in patient use areas shall be a minimum of
six feet wide.

(3)  Grab Bars.  Where grab bars are provided, the space
between the bar and the wall shall be filled. Bars, including
those which are part of such fixtures as soap dishes, shall be
sufficiently anchored to sustain a concentrated load of 250
pounds.  Grab bars shall meet the requirements of ADA/ABA-
AG.

(4)  Emergency Electrical Service.  An on-site emergency
generator shall be provided connecting the following services:

(a)  life safety branch, as defined in section 517-32 of the
National Electric Code NFPA 70;

(b)  critical branch, as defined in 517-33 of the National
Electric Code NFPA 70;

(c)  equipment system, as defined in 517-34 of the National
Electric Code NFPA 70;

(d)  telephone;
(e)  nurse call;
(f)  heating equipment necessary to provide heating space

to house all patients under emergency conditions;
(g)  one duplex convenience outlet in each patient

bedroom;
(h)  one duplex convenience outlet at each nurses station;

and
(i)  duplex convenience outlets in the emergency heated

part at a ratio of one for each ten patients.
(5)  Nurse Call System.  A nurse call system is optional. If

installed, provisions shall be made for the easy removal or
covering of call buttons.

(6)  X-ray Equipment.  If installed, fixed and mobile x-ray
equipment shall conform to Articles 517 and 660 of NFPA 70.

(7)  Security glazing.  Security glazing and other security
features shall be used at all windows of the nursing unit and
other patient activity and treatment areas to reduce the
possibility of patient injury or escape.

R432-7-5.  General Construction, Patient Facilities.
(1)  The requirements of R432-4-24 and Sections 2.1 and

2.5, of the Guidelines for Design and Construction of Health
Care Facilities, 2010 edition (Guidelines) shall be met except as
modified in this rule. Where a modification is cited, the
modification supersedes conflicting requirements of R432-4-24
and the Guidelines.

(2)  Patient Rooms.
(a)  At least two single bed rooms with a private toilet room

shall be provided for each nursing unit.
(b)  Minimum clear dimensions of closets in patient rooms

shall be 22 inches deep and 36 inches wide.  The clothes rod
shall be of the breakaway type.

(3)  Patient bathing facilities, Guidelines Section 2.5-
2.2.2.7, is modified as follows:

(a)  Each bathtub or shower shall be in an individual room
or enclosure sized to allow staff assistance and designed to
provide privacy during bathing, drying, and dressing.

(b)  At least one shower in central bathing facilities shall be
designed in accordance with the Americans with Disabilities Act
and Architectural Barriers Act Accessibility Guidelines
(ADA/ABA-AG) for use by a person with a wheelchair.

(c)  A toilet room with direct access from the bathing area,
shall be provided at each central bathing area.

(d)  Doors to toilet rooms shall comply with ADA/ABA-
AG.  The doors shall be equipped with hospital privacy locks or
other hardware that protects patient privacy and permits access
from outside in case of an emergency without the use of keys or
tools.

(e)  A handwashing fixture shall be provided in each toilet
room.

(f)  At least one patient toilet room in each nursing unit
shall contain a shower or tub in addition to the toilet and
lavatory.  Fixtures shall be wheelchair accessible with
wheelchair turning space within the room.

(4)  Child Psychiatric Unit, Guidelines Section 2.5-2.3, is
modified as follows:

(a)  Pediatric and adolescent nursing units shall be
physically separated from adult nursing units.

(b)  Examination and treatment rooms shall be provided for
pediatric and adolescent patients separate from adult rooms.

(i)  Each room shall provide a minimum of 100 square feet
of usable space exclusive of fixed cabinets, fixtures, and
equipment.

(ii)  Each room shall contain a work counter, storage
facilities, and lavatory equipped for handwashing.

(c)  Separate activity areas shall be provided for pediatric
and adolescent nursing units.

(5)  In addition to the service area requirements, individual
rooms or a multipurpose room shall be provided for dining,
education, and recreation.

(a)  Insulation, isolation, and structural provisions shall
minimize the transmission of impact noise through the floor,
walls, or ceiling of these multipurpose rooms.

(b)  Service rooms may be shared by more than one
pediatric or adolescent nursing unit, but shall not be shared with
adult nursing units.

(6)  A patient toilet room, in addition to those serving bed
areas, shall be conveniently accessible from multipurpose
rooms.

(7)  Storage closets or cabinets for toys, educational, and
recreational equipment shall be provided.

(8)  Linen services shall comply with R432-4-24(8).

R432-7-6.  Exclusions to the Guidelines.
The following sections of the Guidelines do not apply:
(1)  Linen services, section 2.5-5.2.

R432-7-7.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

KEY:  health care facilities
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R432.  Health, Family Health and Preparedness, Licensing.
R 4 3 2 - 8 .   S p e c i a l t y  H o s pi t al  -  C h e mi c a l
Dependency/Substance Abuse Construction.
R432-8-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-8-2.  Purpose.
This rule applies to a hospital that chooses to be licensed

as a specialty hospital and which has as its major single service
the treatment of patients with chemical dependency or substance
abuse.  The rule identifies the construction standards for a
specialty hospital, if the hospital chooses to have a dual major
service, e.g., chemical dependency or substance and psychiatric
care, then both of the appropriate specialty hospital construction
rules apply.

R432-8-3.  General Design Requirements.
See R432-4-1 through R432-4-22.

R432-8-4.  General Construction, Ancillary Support
Facilities.

R432-4-23 applies with the following modifications:
(1)  Corridors.  Corridors in patient use areas shall be a

minimum six feet wide.
(2)  Door leaf width for patient room doors and doors to

patient treatment rooms shall be a minimum three feet.
(3)  Ceiling finishes.  Ceiling construction in patient and

seclusion rooms shall be monolithic.
(4)  Bed pan flushing devices are optional.
(5)  Windows, in rooms intended for 24-hour occupancy,

shall be operable.
(6)  Emergency Electrical Service.
(a)  An on-site emergency generator shall be provided.
(b)  The following services shall be connected to the

emergency generator:
(i)  life safety branch, as defined in section 517-32 of the

National Electric Code NFPA 70;
(ii)  critical branch, as defined in 517-33 of the National

Electric Code NFPA 70;
(iii)  equipment system, as defined in 517-34 of the

National Electric Code NFPA 70;
(iv)  telephone;
(v)  nurse call;
(vi)  heating equipment necessary to provide adequate

heated space to house all patients under emergency conditions;
(vii)  one duplex convenience outlet in each patient

bedroom;
(viii)  one duplex convenience outlet at each nurse station;
(ix)  duplex convenience outlets in the emergency heated

area at a ratio of one for each ten patients.
(6)  Nurse Call System.
(a)  A nurse call system is optional.
(b)  If a nurse call system is installed, provisions shall be

made for the easy removal or covering of call buttons.

R432-8-5.  General Construction, Patient Service Facilities.
(1)  The requirements of R432-4-24 and the requirements

of Sections 2.1 and 2.5 of the Guidelines for Design and
Construction of Health Care Facilities, 2010 edition
(Guidelines) shall be met.  Where a modification is cited, the
modification supersedes conflicting requirements of R432-4-24
and the Guidelines.

(2)  The environment of the nursing unit shall give a feeling
of openness with emphasis on natural light and exterior views.

(a)  Interior finishes, lighting, and furnishings shall suggest
a residential rather than an institutional setting.

(b)  Security and safety devices shall be presented in a
manner which will not attract or challenge tampering by
patients.

(3)  Patient rooms.
(a)  At least two single-bed rooms, with private toilet

rooms, shall be provided for each nursing unit.
(b)  Minimum patient room areas, exclusive of toilet

rooms, closets, lockers, wardrobes, alcoves, or vestibules, shall
be 100 square feet in single-bed rooms and 80 square feet per
bed in multiple-bed rooms.  The areas listed are minimum and
do not prohibit larger rooms.

(c)  Patient rooms shall include a wardrobe, closet, or
locker, having minimum clear dimensions of 22 inches deep by
36 inches wide, suitable for hanging full-length garments.  A
break-away clothes rod and adjustable shelf shall be provided.

(d)  Visual privacy is not required in all multiple-bed
rooms, however privacy curtains shall be provided in five
percent of multiple-bed rooms for use in treating detoxification
patients.

(4)  Laundry facilities shall be available to patients,
including an automatic washer and dryer.

(5)  Bathing facilities shall be provided in each nursing unit
at a ratio of one bathing facility for each six beds not otherwise
served by bathing facilities within individual patient rooms.

(a)  Each bathtub or shower shall be in an individual room
or enclosure adequately sized to allow staff assistance and
designed to provide privacy during bathing, drying, and
dressing.

(b)  At least one shower in central bathing facilities shall be
designed in accordance with ADA/ABA-AG for use by a
wheelchair patient.

(6)  A toilet room with direct access from the bathing area
shall be provided at each central bathing area.

(a)  Doors to toilet rooms shall comply with ADA/ABA-
AG. The doors shall permit access from the outside in case of an
emergency.

(b)  A handwashing fixture shall be provided for each toilet
in each toilet room.

(c)  At least one patient toilet room in each nursing unit
shall contain a shower or tub in addition to the toilet and
lavatory.  Fixtures shall be wheel chair accessible.

(7)  There shall be at least one seclusion room for each 24
beds, or a fraction thereof, located for direct nursing staff
supervision or equipped with a closed circuit television system
with a monitor at the nursing station.

(a)  Each seclusion room shall be designed for occupancy
by one patient.  The room shall have an area of at least 60
square feet and shall be constructed to prevent patient hiding,
escape, injury, or suicide.

(b)  If a facility has more than one nursing unit, the number
of seclusion rooms shall be a function of the total number of
beds in the facility.

(c)  Seclusion rooms may be grouped in a common area.
(d)  Special fixtures and hardware for electrical circuits

shall be used to provide safety for the occupant.
(e)  Doors shall be 44 inches wide and shall permit staff

observation of the patient while providing patient privacy.
(f)  Seclusion rooms shall be accessed through an anteroom

or vestibule which also provides direct access to toilet rooms.
The toilet and anteroom shall be large enough to safely manage
the patient.

(g)  Seclusion rooms including floor, walls, ceiling, and all
openings, shall be protected with not less than one-hour-rated
construction.

R432-8-6.  Additional Specific Category Requirements.
(1)  Dining, Recreation and Day Space.  The facility layout

shall include a minimum total inpatient space for dining,
recreation, and day use computed on the basis of 30 square feet
per bed.

(a)  The facility shall include a minimum of 200 square feet
for outpatients and visitors when dining is part of a day
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treatment program.
(b)  If dining is not part of a day treatment program, the

facility shall provide a minimum of 100 square feet of additional
outpatient day space.

(c)  Enclosed storage space for recreation equipment and
supplies shall be provided in addition to the requirements of day
use.

(2)  Recreation and Group Therapy Space.  At least two
separate social areas, one designed for noisy activities and one
designed for quiet activities, shall be provided as follows:

(a)  At least 120 square feet shall be provided for each area.
(b)  The combined area of the two areas shall be at least 40

square feet per patient.
(c)  Activity areas may be utilized for dining activities and

may serve more than one adult nursing unit.
(d)  Activity areas shall be provided for pediatric and

adolescent nursing units which are separate from adult areas.
(e)  Space for group therapy shall be provided and activity

spaces may be used for group therapy activities.
(3)  Examination and treatment rooms shall be provided

except when all patient rooms are single-bed rooms.
(a)  An examination and treatment room may be shared by

multiple nursing units.
(b)  If provided, the room shall have a minimum floor area

of 110 square feet, excluding space for vestibules, toilet, closets,
and work counters, whether fixed or movable.

(c)  The minimum allowable floor dimension shall be ten
feet.

(d)  The room shall contain a lavatory or sink equipped for
handwashing, work counter, storage facilities, and a desk,
counter, or shelf space for writing.

(4)  A consultation room shall be provided.
(a)  Rooms shall have a minimum floor space of 100 square

feet, and be provided at a room-to-bed ratio of one consultation
room for each 12 beds.

(b)  They shall be designed for acoustical and visual
privacy and constructed using wall construction assemblies with
a minimum STC rating of 50.

(c)  They shall provide appropriate space for evaluation of
patient needs and progress, including work areas for evaluators
and work space for patients.

(5)  A multipurpose room for staff and patient conferences,
education, demonstrations, and consultation, shall be provided.

(a)  It shall be separate from required activity areas defined
in R432-8-6(2).

(b)  If provided in the administration area, it may be
utilized for this requirement if it is conveniently accessible from
a patient-use corridor.

(6)  If child education is provided through facility-based
programs, a room shall be provided in the adolescent unit for
this purpose.  The room shall contain at least 20 square feet per
pediatric and adolescent bed, but not less than 250 square feet.
Multiple use rooms may be used, but must be available for
educational programs on a first priority basis.

(7)  Pediatric and adolescent nursing units shall be
physically separated from adult nursing units and examination
and treatment rooms.  In addition to the requirements of R432-
8-6(1) through (5), individual rooms or a multipurpose room
shall be provided for dining, education, and recreation.
Insulation, isolation, and structural provisions shall minimize
the transmission of impact noise through the floor, walls, or
ceiling of these multipurpose rooms.  Service rooms may be
shared by more than one pediatric or adolescent nursing unit,
but shall not be shared with adult nursing units.

(a)  A patient toilet room, in addition to those serving bed
areas, shall be conveniently accessible from multipurpose
rooms.

(b)  Storage closets or cabinets for toys, educational, and
recreational equipment shall be provided.

R432-8-7.  Exclusions From the Standard.
The following sections of the Guidelines do not apply:
(1)  Linen Services, Section 2.5-5.2.

R432-8-8.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow approved architectural plans.  The
Department may assess a civil money penalty of up to $1,000
per day for each day a new or renovated area is occupied prior
to licensing agency approval.

KEY:  health care facilities
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R432.  Health, Family Health and Preparedness, Licensing.
R432-9.  Specialty Hospital - Rehabilitation Construction
Rule.
R432-9-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-9-2.  Purpose.
The purpose of this rule is to promote the public health and

welfare through the establishment of construction standards for
rehabilitation hospitals.

R432-9-3.  General Design Requirements.
R432-4-1 through 22 apply to this rule.

R432-9-4.  General Construction Ancillary Support
Facilities.

R432-4-23 applies with the following modifications:
(1)  Corridors in patient use areas shall be a minimum eight

feet wide.
(2)  Handrails shall comply with the Americans with

Disabilities Act and Architectural Barriers Act Accessibility
Guidelines and located on both sides of hallways and corridors
used by patients.

(a)  The top of the rail shall be 34-38 inches above the
floor, except for areas serving children and other special care
areas.

(b)  Ends of handrails and grab bars shall be constructed to
prevent persons from snagging their clothes.

(3)  Standards for the Disabled.  All fixtures in all toilet and
bath rooms, except those in the activities for daily living unit,
shall be wheelchair accessible with wheelchair turning space
within the room.

(4)  Plumbing.
(a)  Oxygen and suction systems shall be installed to serve

25 percent of all patient beds.
(b)  Installation shall be in accordance with R432-4 and

NFPA 99.
(c)  Systems serving additional patient beds are optional.
(5)  Emergency Electrical Service.
(a)  An on-site emergency generator shall be provided.
(b)  The following services shall be connected to the

emergency generator:
(i)  life safety branch, as defined in section 517-32 of the

National Electric Code NFPA 70;
(ii)  critical branch, as defined in 517-33 of the National

Electrical Code NFPA 70;
(iii)  equipment system, as defined in section 517-34 of the

National Electric Code NFPA 70;
(iv)  telephone;
(v)  nurse call;
(vi)  heating equipment necessary to provide adequate

heated space to house all patients under emergency conditions;
(vii)  one duplex convenience outlet in each patient room;
(viii)  one duplex convenience outlet at each nurse station;
(ix)  duplex convenience outlets in the emergency heated

area at a ratio of one for each ten patients.

R432-9-5.  General Construction, Patient Facilities.
(1)  The requirements of R432-4-24 and the requirements

of Sections 2.1 and 2.6 of Guidelines for Design and
Construction of Health Care Facilities (Guidelines) 2010 edition
shall be met except as modified in this rule.  Where a
modification is cited, the modification supersedes conflicting
requirements of R432-4-24 and the Guidelines.

(2)  Other Required Units, Guidelines section 2.6-3.2 is
modified to allow psychological services, social services, and
vocational services to share the same office space when the
licensee provides evidence in the functional program that the
needs of the population served are met in the proposed space

arrangement.
(3)  Rehabilitation Nursing Unit, Section 2.6-2.2 is

modified as follows:
(a)  Fixtures in patient rooms shall be wheelchair

accessible.
(b)  Patient rooms shall contain space for wheelchair

storage separate from normal traffic flow areas.
(c)  Toilet room doors shall swing out from the toilet room

or shall be double acting.
(d)  Patient rooms shall provide each patient a wardrobe,

closet, or locker, having minimum clear dimensions of 22 inches
by 36 inches, suitable for hanging full-length garments.  A
clothes rod and adjustable shelf shall be provided.

(4)  A clean workroom or clean holding room shall be
provided for preparing patient care items which shall contain a
counter, handwashing facilities, and storage facilities.  The work
counter and handwashing facilities may be omitted in rooms
used only for storage and holding, as part of a larger system for
distribution of clean and sterile supply materials.

(5)  A soiled workroom shall be provided containing a
clinical sink, a sink equipped for handwashing, a work counter,
waste receptacles, and a linen receptacle.  The work counter and
handwashing facilities may be omitted in rooms used only for
storage and holding.

(6)  In addition to Guideline Section 2.6-2.2.6.6, the
medicine preparation room or unit shall be under visual control
of the nursing staff and have the following:

(a)  a minimum area of 50 square feet,
(b)  a locking mechanism to prohibit unauthorized access.
(7)  Each nursing unit shall have equipment to provide ice

for patient treatment and nourishment.
(a)  Ice-making equipment may be located in the clean

workroom or at the nourishment station if access is controlled
by staff.

(b)  Ice intended for human consumption shall be
dispensed by self-dispensing ice makers.

(8)  Yard equipment and supply storage areas shall be
located so that equipment may be moved directly to the exterior
without passing through building rooms or corridors.

R432-9-6.  Exclusions from the Guidelines.
The following sections of the Guidelines do not apply:
(1)  Linen services, Section 2.6-5.2.
(2)  Patient Storage section 2.6-2.2.2.8(2).

R432-9-7.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

KEY:  health care facilities
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R432.  Health, Family Health and Preparedness, Licensing.
R432-10.  Specialty Hospital - Long-Term Acute Care
Construction Rule.
R432-10-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-10-2.  Purpose.
The purpose of this rule is to establish construction

standards for hospitals that provide services for the diagnosis,
treatment or care of persons needing medical services and care
in excess of services usually provided in a general acute hospital
or skilled nursing home for chronic or long-term illness, injury
or infirmity.

R432-10-3.  General Design Requirements.
(1) Refer to R432-4-1 through R432-4-23.
(2) All fixtures in public and resident toilet and bathrooms

shall be wheelchair accessible with wheelchair turning space
within the room.

R432-10-4.  General Construction, Patient Facilities.
(1)  The requirements of R432-4-24 and the requirements

of Sections 2.1 and 2.6 of the Guidelines for Design and
Construction of Health Care Facilities 2010 edition (Guidelines)
shall be met.  Where a modification is cited, the modification
supersedes conflicting requirements of the Guidelines.

(2)  The maximum number of beds on each nursing unit
shall be 60.

(a)  The minimum number of beds in a nursing unit shall be
four.

(b)  Rooms and spaces comprising the nursing unit shall be
contiguous.

(3)  At least two single-bed rooms, with a private toilet
room containing a toilet, lavatory, and bathing facility, shall be
provided for each nursing unit.

(a)  The minimum patient room area shall be 120 feet.
(b)  In addition to the lavatory in the toilet room, in new

construction a lavatory or handwashing sink shall be provided
in the patient room.

(c)  Ventilation shall be in accordance with Part 6, Table 7-
1 of Guidelines with all air exhausted to the outside.

(4)  The nurses' station shall have handwashing facilities
located near the nurses' station and the drug distribution station.
The nurses' toilet room, located in the unit, may also serve as a
public toilet room.

(5)  A nurse call system is not required in facilities that care
for developmentally disabled or mentally retarded persons.
With the prior approval of the Department, facilities which serve
patients who pose a danger to themselves or others may modify
the system to alleviate hazards to patients.

(6)  Patient rooms shall include a wardrobe, closet, or
locker having minimum clear dimensions of 22 inches deep by
36 inches wide, suitable for hanging full length garments.

(7)  A clean workroom or clean holding room with a
minimum area of 80 square feet for preparing patient care items
which shall contain a counter, handwashing facilities, and
storage facilities.

(a)  The work counter and handwashing facilities may be
omitted in rooms used only for storage and holding, as part of a
larger system for distribution of clean and sterile supply
materials.

(8)  A soiled workroom with a minimum area of 80 square
feet which shall contain a clinical sink, a sink equipped for
handwashing, a work counter, waste receptacles and a linen
receptacle.

(a)  Handwashing sinks and work counters may be omitted
in rooms used only for temporary holding of soiled, bagged
materials.

(9)  If a medication dispensing unit is used it shall be under

visual control of staff, including double locked storage for
controlled drugs.

(10)  Clean Linen Storage.
(a)  If a closed cart system is used it shall be stored in a

room with a self closing door.
(b)  Storage of a closed cart in an alcove in a corridor is

prohibited.
(11)  Each nursing unit shall have equipment to provide ice

for patient treatment and nourishment.
(a)  Ice making equipment may be located in the clean

workroom or at the nourishment station if access is controlled
by staff.

(b)  Ice intended for human consumption shall be
dispensed by self-dispensing ice makers.

(12)  At least one room for toilet training, accessible from
the nursing corridor, shall be provided on each floor containing
a nursing unit.

(a)  All fixtures in this room shall comply with the
Americans with Disabilities Act and Architectural Barriers Act
Accessibility Guidelines (ADA/ABA-AG).

(b)  A toilet room, with direct access from the bathing area,
shall be provided at each central bathing area.

(c)  Doors to toilet rooms shall comply with ADA/ABA-
AG.  The doors shall permit access from the outside in case of
an emergency.

(d)  A handwashing fixture shall be provided for each toilet
in each toilet room.

(13)  Storage.  There shall be an equipment storage room
with a minimum area of 120 square feet for portable storage.

(14)  Resident Support Areas Shall Include the Following:
(a)  Occupational Therapy may be counted in the required

space of Guidelines section 2.6-2.3 Patient Living Areas.
(b)  Physical Therapy, personal care room and public

waiting lobbies may not be included in the calculation of space
of Guidelines section 2.6-2.3 Patient Living Areas.

(c)  Storage space for recreation equipment and supplies
shall be provided and secured for safety.

(d)  There shall be a general purpose room with a minimum
area of 100 square feet equipped with table, and comfortable
chairs.

(e)  A minimum area of ten square feet per bed shall be
provided for outdoor recreation.  Recreation areas shall be
enclosed by a secure fence.

(15)  An examination and treatment Room shall be
provided except when all patient rooms are single-bed rooms.

(a)  The examination and treatment room may be shared by
multiple nursing units.

(b)  The room shall have a minimum floor area of 100
square feet, excluding space for vestibules, toilet, closets, and
work counters, whether fixed or movable.

(c)  The minimum allowable room dimension shall be ten
feet.

(d)  The room shall contain a lavatory or sink equipped for
handwashing; work counter; storage facilities; and desk,
counter, or shelf space for writing.

(16)  A room shall be arranged to permit evaluation of
patient needs and progress.

(a)  The room shall include a desk and work area for the
evaluators, writing and work space for patients, and storage for
supplies.

(b)  If psychological services are provided, then the unit
shall contain an office and work space for testing, evaluation,
and counseling.

(c)  If social services are provided, then the unit shall
contain office space for private interviewing and counseling.

(d)  If vocational services are provided, then the unit shall
contain office and work space for vocational training,
counseling, and placement.

(e)  Evaluation, psychological services, social services, and
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vocational services may share the same office space when the
owner provides evidence in the functional program that the
needs of the population served are met in the proposed space
arrangement.

(17)  Pediatric and Adolescent Unit.
(a)  Pediatric and adolescent nursing units shall comply

with the spatial standards in section 2.2-2.13 of the Guidelines.
(b)  There shall be an area for hygiene, toileting, sleeping,

and personal care for parents if the program allows parents to
remain with young children.

(c)  Service areas in the pediatric and adolescent nursing
unit shall conform to the standards of section 2.2-2.13.6 of the
Guidelines and the following:

(i)  Multipurpose or individual rooms shall be provided in
the nursing unit for dining, education, and recreation.

(ii)  A minimum of 20 square feet per bed shall be
provided.

(iii)  Insulation, isolation and structural provisions shall
minimize the transmission of impact noise through the floor,
walls, or ceiling of multipurpose rooms.

(iv)  Service rooms may be shared by more than one
pediatric or adolescent nursing unit, but may not be shared with
adult patient units.

(v)  A patient toilet room, in addition to those serving bed
areas, shall be conveniently located to each multipurpose room
and to each central bathing facility.

(vi)  Storage closets or cabinets for toys, educational, and
recreational equipment shall be provided.

(d)  At least one single-bed isolation room shall be
provided in each pediatric unit.  Each isolation room shall
comply with the following:

(i)  Room entry shall be through an adjacent work area
which provides for aseptic control, including facilities separate
from patient areas for handwashing, gowning, and storage of
clean and soiled materials.  The work area entry may be a
separate, enclosed anteroom.

(ii)  A separate, enclosed anteroom for an isolation room is
not required but, when provided, shall include a viewing panel
for staff observation of the patient from the anteroom.

(iii)  One anteroom may serve several isolation rooms.
(iv)  Toilet, bathing, and handwashing facilities shall be

arranged to permit access from the bed area without entering or
passing through the work area of the vestibule or anteroom.

(17)  Rehabilitation therapy, Physical Therapy and
Occupational Therapy areas shall include:

(a)  Waiting areas to accommodate patients in wheelchairs,
including room for turning wheelchairs.

(b)  Storage space, with separate storage rooms for clean
and soiled linen.

R432-10-5.  General Construction.
(1)  Yard equipment and supply storage areas shall be

located so that equipment may be moved directly to the exterior
without passing though building rooms or corridors.

(2)  Grab bars and handrails shall comply with ADA/ABA-
AG and shall be installed in all toilet rooms.

(a)  Handrails shall be provided on both sides of corridors
used by patients.

(b)  The top of the rail shall be 32 inches above the floor,
except for special care areas.

(c)  Ends of the handrails and grab bars shall be constructed
to prevent persons from snagging their clothes.

(3)  Cubicle curtains and draperies shall be affixed to
permanently mounted tracks or rods.  Portable curtains or visual
barriers may not be used.

(4)  Signs.  The following signs shall comply with
ADA/ABA-AG and be located in corridors:

(a)  general circulation direction signs in corridors.
(b)  identification sign or number at each door.

(c)  emergency evacuation directional signs.
(6)  At least one window in each patient sleeping room

shall open to the exterior and shall be operable.

R432-10-6.  Construction Features.
(1)  Mechanical tests shall be conducted prior to the final

Department construction inspection.  Written test results shall
be retained in facility maintenance files and available for
Department review.

(2)  The heating system shall be capable of maintaining
temperatures of 80 degrees F. in areas occupied by patients.

(a)  The cooling system shall be capable of maintaining
temperatures of 72 degrees F. in areas occupied by patients.

(b)  Furnace and boiler rooms shall be provided with
sufficient outdoor air to maintain equipment combustion rates
and to limit work station temperatures to a temperature not to
exceed 90 degrees F.  When ambient outside air temperature is
higher, maximum temperature may be 97 degrees F.

(c)  A relative humidity between 30 percent and 60 percent
shall be provided in all patient areas.

(d)  The bottom of ventilation supply and return opening
shall be at least three inches above the floor.

(3)  All hoods over cooking ranges shall be equipped with
grease filters, fire extinguishing systems, and heat actuated fan
controls.  Cleanout openings shall be provided every 20 feet in
horizontal sections of the duct systems serving these hoods.

(4)  Kitchen grease traps shall be located and arranged to
permit easy access without the need to enter the food
preparation or storage area.

(5)  Hot water systems.  Hot water provided in patient tubs,
showers, whirlpools, and handwashing facilities shall be
regulated by thermostatically controlled automatic mixing
valves.  Mixing valves may be installed on the recirculating
system or on individual inlets to appliances.

(6)  Drainage Systems.  Building sewers shall discharge
into community sewerage except, where such a system is not
available, the facility shall treat its sewage in accordance with
local requirements and Department of Environmental Quality
requirements.

(7)  Piping and Valve systems.  All piping and valves in all
systems, except control line tubing, shall be labeled to show
content of line and direction of flow.  Labels shall be permanent
type, either metal or paint, and shall be clearly visible to
maintenance personnel.

(8)  Oxygen and suction systems shall be installed in
accordance with the requirements of a level 1 system per NFPA
99 and Table 2.1-6 of the Guidelines.

(9)  Electric materials shall be new and listed as complying
with standards of Underwriters Laboratories, Inc., or other
equivalent nationally recognized standards.  The owner shall
provide written certification to the Department verifying that
systems and grounding comply with NFPA 99 and NFPA 70.

(10)  Approaches to buildings and all spaces within
buildings occupied by people, machinery, or equipment shall
have fixtures for lighting in accordance with requirements
shown in Tables 3A and 3B of Illuminating Engineering Society
of North America IESNA, publication RP-29-06, Lighting for
Hospitals and Health Care Facilities, 2006 edition.  Automatic
Emergency lighting shall be provided in accordance with NFPA
99 and NFPA 101.

(11)  Receptacles shall include:
(a)  Each examination and work table shall have access to

minimum of two duplex receptacles.
(b)  Receptacle cover plates on electrical receptacles

supplied for the emergency system shall be red.
(12)  Emergency Electrical Service shall include:
(a)  An on-site emergency generator shall be provided.
(b)  The following services shall be connected to the

emergency generator:
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(i)  life safety branch, as defined in section 517-32 of the
National Electric Code NFPA 70;

(ii)  critical branch as defined in 517-33 of the National
Electric Code NFPA 70;

(iii)  equipment system, as defined in 517-34 of the
National Electric Code NFPA 70;

(iv)  telephone;
(v)  nurse call;
(vi)  heating equipment necessary to provide adequate

heated space to house all patients under emergency conditions;
(vii)  one duplex receptacle in each patient room;
(viii)  one duplex receptacle at each nurse station;
(ix)  duplex receptacles in the emergency heated area at a

ratio of one for each ten patients.
(c)  fuel storage capacity shall permit continuous operation

for 48 hours.

R432-10-7.  Excluded Section of the Guidelines.
The following sections of the Guidelines do not apply:
(1)  Linen Services, Section 2.6-5.2.

R432-10-8.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

KEY:  health care facilities
February 21, 2012 26-21-5
Notice of Continuation April 1, 2014 26-21-2.1

26-21-20
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R432.  Health, Family Health and Preparedness, Licensing.
R432-11.  Orthopedic Hospital Construction.
R432-11-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-11-2.  Purpose.
The purpose of this rule is to establish construction

standards for a specialty hospital for orthopedic services.

R432-11-3.  General Design Requirements.
(1)  See R432-4-1 through R432-4-22.
(2)  All fixtures in resident toilet and bathrooms shall be

wheelchair accessible with wheelchair turning space within the
room.

R432-11-4.  General Construction.
See R432-4-23 with the following modifications:
(1)  Corridors in patient use areas shall be a minimum eight

feet wide.
(2)  Handrails shall be provided on both sides of corridors

and hallways used by patients and meet the Americans with
Disabilities Act and Architectural Barriers Act Accessibility
Guidelines requirements. The top of the rail shall be 34 inches
above the floor except for areas serving children and other
special care areas.

(3)  Plumbing, including medical gas and suction systems
are required.

(4)  An emergency electrical service is required.  An on-site
emergency generator shall be provided and the following
services shall be connected to the emergency generator:

(a)  life safety branch, as defined in section 517-32 of the
National Electric Code NFPA 70, which is adopted and
incorporated by reference;

(b)  critical branch as defined in 517-33 of the National
Electric Code NFPA 70, which is adopted and incorporated by
reference;

(c)  equipment system, as defined in 517-34 of the National
Electric Code NFPA 70, which is adopted and incorporated by
reference;

(d)  telephone;
(e)  nurse call;
(f) heating equipment necessary to provide adequate heated

space to house all patients under emergency conditions;
(g)  one duplex receptacle in each patient room;
(h)  one duplex receptacle at each nurse station;
(i)  duplex receptacles in the emergency heated area at a

ratio of one for each ten patients;
(j)  fuel storage capacity shall permit continuous operation

for at least 48 hours.
(5)  If installed, fixed and mobile X-ray equipment shall

comply with Articles 517 and 660 of NFPA 70, which is
adopted and incorporated by reference.

R432-11-5.  General Construction. Patient Service Facilities.
(1)  Requirements of R432-4-24 and the requirements of

Sections 2.1 and 2.2 of Guidelines for Design and Construction
of Health Care Facilities, 2010 edition (Guidelines) shall be met.
Where a modification is cited, the modification supersedes
conflicting requirements of the Guidelines.

(2)  Nursing Units shall meet the following:
(a)  At least two single-bed rooms, with private toilet

rooms, shall be provided for each nursing unit.
(b)  Minimum room areas exclusive of toilet rooms, closets,

lockers, wardrobes, alcoves, or vestibules, shall be 140 square
feet in single-bed rooms and 125 square feet per bed in multiple-
bed rooms.  The listed areas are minimum and do not prohibit
larger rooms.

(3)  Imaging Suites.  Imaging facilities for diagnostic
procedures, include the following: radiology, mammography,

computerized scanning, ultrasound and other imaging
techniques.

(a)  Imaging facilities may be provided within the facility
or through contractual arrangement with a qualified radiology
service or nearby hospital.

(b)  If imaging facilities are provided in-house, they shall
meet the requirements for an imaging suite defined in
Guidelines for Design and Construction of Health Care
Facilities, section 2.2-3.4.

(4)  Laboratory Services.
(a)  Laboratory space and equipment shall be provided in-

house for testing blood counts, urinalysis, blood glucose,
electrolytes, blood urea nitrogen (BUN), and for the collection,
processing, and storage of specimens.

(b)  In lieu of providing laboratory services in-house,
contractual arrangements with a Department-approved
laboratory may be provided.  Even when contractual services are
arranged, the facility shall maintain space and equipment to
perform on-site rapid testing.

(5)  Pharmacy Guidelines.
(a)  The size and type of services provided in the pharmacy

shall depend on the drug distribution system chosen and
whether the facility proposes to provide, purchase, or share
pharmacy services.  A description of pharmacy services shall be
provided in the functional program.

(b)  There shall be a pharmacy room or suite, under the
direct control of staff, which is located for convenient access
and equipped with appropriate security features for controlled
access.

(c)  The room shall contain facilities for the dispensing,
basic manufacturing, storage and administration of medications,
and for handwashing.

(d)  In lieu of providing pharmacy services in-house,
contractual arrangements with a licensed pharmacy shall be
provided.  If contractual services are arranged, the facility shall
maintain space and basic pharmacy equipment to prepare and
dispense necessary medications in back-up or emergency
situations.

(e)  If additional pharmacy services are provided, facilities
shall comply with requirements of Guidelines section 2.2-4.2.

(6)  Linen Services shall comply with R432-4-24(8).
(7)  Toilet Facilities.  A toilet room, with direct access from

the bathing area shall be provided at each central bathing area.
(a)  Doors to toilet rooms shall be equipped with hospital

privacy locks or other hardware that protects patient privacy and
permits access from the outside without the use of keys or
special tools in case of an emergency.

(b)  A handwashing fixture shall be provided for each toilet
in each toilet room.

(c)  Fixtures shall be wheelchair accessible.
(8)  Patient Day Spaces.
(a)  The facility shall include a minimum total inpatient

space for dining, recreation, and day use computed on the basis
of 30 square feet per bed for the first 100 beds and 27 square
feet per bed for all beds in excess of 100.

(b)  In addition to the required space defined for inpatients,
the facility shall include a minimum of 200 square feet for
outpatient and visitors when dining is part of a day care
program.  If dining is not part of a day care program, the facility
shall provide a minimum of 100 square feet of additional
outpatient day space.

(c)  Enclosed storage space for recreation equipment and
supplies shall be provided.

(9)  Examination and Treatment Room.  An examination
and treatment room shall be provided except when all patient
rooms are single-bed rooms.

(a)  An examination and treatment room may be shared by
multiple nursing units.

(b)  When provided, the room shall have a minimum floor
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area of 120 square feet, excluding space for vestibules, toilet,
closets, and work counters, whether fixed or movable.

(c)  The minimum floor dimension shall be ten feet.
(d)  The room shall contain a lavatory or sink equipped for

handwashing, work counter, storage facilities, and a desk,
counter, or shelf space for writing.

(10)  Consultation Room.  A consultation room, arranged
to permit an evaluation of patient needs and progress, shall be
provided.  The room shall include a desk and work area for the
evaluators, writing and work space for patients, and storage for
supplies.

(11)  Surgical Unit.  If surgical services are offered,
facilities shall be provided in accordance with the Guidelines.

R432-11-6.  Excluded Guideline Sections.
The following sections of the Guidelines do not apply:
(1)  Oncology Nursing Unit, Section 2.2-2.3
(2)  Pediatric and Adolescent Oncology Nursing Unit,

Section 2.2-2.4
(3)  Intermediate Care Unit, Section 2.2-2.5.
(4)  Critical Care Unit, Section 2.2-2.6.
(5)  Coronary Critical Care Unit, Section 2.2-2.7.
(6)  Combined Medical/Surgical Critical Care and

Coronary Care Unit, Section 2.2-2.8.
(7)  Pediatric Critical Care Unit, Section 2.2-2.9.
(8)  Newborn Intensive Care Unit, Section 2.2-2.10.
(9)  Obstetrical Unit, Section 2.2-2.11.
(10)  Nursery Unit, Section 2.2-2.12.
(11)  Pediatric and Adolescent Unit, Section2.2-2.13.
(12)  Psychiatric Nursing Unit, Section 2.2-2.14.
(13)  In-Hospital Skilled Nursing Unit, Section 2.2-2.15.
(14)  Bariatric Care Unit, Section 2.2-2.16.
(15)  Freestanding Emergency Care Facility, Section 2.2-

3.2.
(16)  Interventional Imaging Services, Section 2.2-3.5.
(17)  Nuclear Medicine Services, Section 2.2-3.6.
(18)  Renal Dialysis Services, Section 2.2-3.9.
(19)  Cancer Treatment/Infusion Therapy Service, Section

2.2-3.10.
(20)  Gastrointestinal Endoscopy Service, Section 2.2-3.11.
(21)  Hyperbaric Suite, Section 2.2-3.12.
(22)  Linen Services, Section 2.2-5.2.
(23)  Morgue Facilities, Section 2.2-5.7.

R432-11-7.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

KEY:  health care facilities
February 21, 2012 26-21-5
Notice of Continuation April 1, 2014 26-21-2.1

26-21-20
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R432.  Health, Family Health and Preparedness, Licensing.
R432-12.  Small Health Care Facility (Four to Sixteen Beds)
Construction Rule.
R432-12-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-12-2.  Purpose.
This rule defines construction standards for small health

care facilities which are categorized as Level I, Level II, Level
III, or Level IV according to the resident's ability or capability
to exit a building unassisted in an emergency.

R432-12-3.  General Design Requirements.
Refer to R432-4-1 through R432-4-22.

R432-12-4.  General Construction Requirements.
(1)  Table 1 identifies the levels of care and construction

requirements which apply.

TABLE 1
CONSTRUCTION REQUIREMENTS SUMMARY

               LEVEL I     LEVEL II     LEVEL III    LEVEL IV

No. residents  1-16        4-16         4-16         4-16

Resident       No, they    No, they     Yes, they    Yes, they
Capable        are non     are non      are          are
of Self        ambulatory  ambulatory   ambulatory   ambulatory
Preservation   non-mobile  non-mobile   mobile       mobile
Unassisted

Resident       restricted, restricted,  restricted,  not
Exit Ability   physical    physical     chemical     restricted
in an          or mental   or mental    or physical
Emergency      disability  disability   restraints
               and
               medical
               condition

Accessible     100%        10% or       10%          10%
Rooms                      100% if                         
Physical
                           Rehab.
Construction
Requirements
code or        NFPA 101    NFPA 101     NFPA 101     Utah Fire
regulation                                           Prevention
                                                     Board
                                                     Rules
                                                     R710-3;
                                                     IBC
                                                     R-4 occupancy

fire rating    1 hour      1 hour       1 hour       No
of const                                             requirement

sprinkler      yes         yes          yes         Only if bldg.
                                                    larger than
4,500 SF

smoke          yes         yes          yes          yes
detector

manual         yes         yes          yes          yes
fire
alarm

above 3        yes         yes          yes          no
systems
interconnected

corridor        8 feet      6 feet       5 feet      As required
                                                     by IBC

resident       44 inch     44 inch      36 inch      36 inch
room door
width

nurse call     yes         yes          optional     yes
system

(2)  General Requirements.

(a)  Level I facilities shall meet the Nursing Facility
Construction standards in R432-5.

(b)  Level II and III facilities shall meet the construction
and design requirements identified in this section, unless
specifically exempted.

(c)  Level IV facilities shall meet the Assisted Living
Facility Type I Construction standards in R432-6.

(d)  Level I, II, III and IV facilities shall comply with the
Americans with Disabilities Act and Architectural Barriers Act
Accessibility Guidelines (ADA/ABA-AG).

(e)  Level I, II and III facilities shall conform to the life
safety code requirements of NFPA 101, Chapter 18, which is
adopted and incorporated by reference.

(f)  Level IV facilities shall conform to the fire safety
provisions of R432-710-3.

R432-12-5.  Common Areas.
There shall be a common room or rooms for dining, sitting,

meeting, visiting, recreation, worship, and other activities that
is of sufficient space or separation to promote and facilitate the
activity without interfering with concurrent activities or
functions.

(1)  There shall be at least 30 square feet computed per
license bed capacity but no less than a total of 225 square feet.

(2)  There shall be sufficient space for necessary equipment
and storage of recreational equipment and supplies.

R432-12-6.  Resident Rooms.
(1)  The maximum room capacity shall be two residents.

Provisions shall be made for individual privacy.
(2)  There shall be at least 100 square feet for a single-bed

room and 160 square feet in shared rooms, exclusive of toilets
and closets.

(a)  Minor encroachments such as columns, lavatories, and
door swings may be ignored in determining space requirements
if function is not impaired.

(b)  In a facility licensed prior to 1977, the Department
may grant a variance, pursuant to R432-2-18, to allow 80 square
feet per bed for a single-bed room and 60 square feet per bed for
a multiple-bed room.

(3)  In multiple-bed rooms there shall be enough clearance
between beds to allow movement of beds, wheelchairs, and
other equipment without disturbing residents.

(4)  No room commonly used for other purposes shall be
used as a sleeping room for any resident.  This includes any hall,
unfinished attic, garage, storage area, shed, or similar detached
building.

(5)  No bedroom may be used as a passageway to another
room, bath, or toilet.

(6)  Bedrooms shall open directly into a corridor or
common living area, but not into a food-preparation area.

(7)  Bedrooms shall not be located in a basement or on an
upper floor unless residents have access to one exit from that
level leading directly to the exterior at grade level.

(8)  Each bedroom shall be provided with light and
ventilation by means of an operable window which opens to the
outside or to a court that opens to the sky.  Where the window
requires the use of tools or keys for operation, such devices shall
be stored in a prominent location on each floor convenient for
staff use.

(9)  Each resident shall have a wardrobe, closet, or space
suitable for hanging clothing and personal belongings with
minimum inside dimensions of 22 inches deep by 36 inches
wide by 72 inches tall.  Space accommodations shall be
provided within each resident's room.  Facilities serving infants
or children may substitute a chest of drawers for the closet.

R432-12-7.  Toilet and Bathing Facilities.
Toilet rooms and bathrooms shall be mechanically
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exhausted, conveniently located, and accessible to, and usable
by all persons accepted for care.

(1)  There shall be one toilet and washbasin on each floor
for each four occupants, including staff and live-in family.  A
facility licensed for eight beds or more shall have distinct and
separate toilet and bathing facilities for live-in family and staff.

(2)  There shall be at least one bathtub or shower for each
six residents.

(a)  In a multi-story building there shall be at least one
bathtub or shower on each floor that has resident bedrooms.

(b)  Each resident shall have access to at least one bathtub
and one shower.

(c)  There shall be at least one shower or bathtub which
opens from a corridor designed for use by resident using a
wheelchair with room for staff assistance that meets ADA/ABA-
AG standards.

(3)  Each central shared bathroom shall have a toilet and
washbasin.

(4)  Toilet and bathing facilities may not open directly into
food preparation areas.

(5)  There shall be adequate provision for privacy and
safety, including grab bars, in accordance with ADA/ABA-AG,
at each toilet, tub, and shower used by residents.

(6)  All toilets, showers, and tub facilities shall have walls
of impermeable, cleanable, and easily sanitized surfaces.

R432-12-8.  Service Areas.
There shall be adequate space and equipment for the

following services or functions.  Except where the word "room"
or "office" is used, service may be provided in a multi-purpose
area.

(1)  Administrator's office with space for private interviews,
storage of files and records, and a public reception or
information area.

(2)  Telephone area for private use by residents or visitors.
(3)  A control station with a well-lighted desk, and

equipment for keeping records and supplies.
(4)  Closets or compartments for the safekeeping of staff's

personal items.
(5)  Medication preparation and storage area, including

locked drug cabinets, work counter, refrigerator, and sink with
running water located near the control station.

(6)  Clean linen storage area.
(7)  Soiled workroom mechanically ventilated to the

outside.  In a Level II facility this room shall contain a clinical
sink or equivalent flushing rim fixture, handwashing facilities,
work counter, waste and soiled linen receptacle.

(8)  Housekeeping room, which in large facilities over eight
residents shall contain a service sink.

(9)  Equipment room or separate building for mechanical
and electrical equipment.

(10)  Storage room for maintenance supplies.
(11)  General storage area within the facility or in a

separate building convenient for daily access with at least five
square feet of storage per bed;

(12)  Area outside the facility for sanitary storage and
disposal of waste.

R432-12-9.  Dietary Services.
Food service facilities and equipment shall comply with the

Utah Department of Health Food Service Sanitation
Regulations.  According to the size of the facility and services
offered, there shall be adequate space and equipment for the
following:

(1)  Food preparation;
(2)  Handwashing located in the food preparation area;
(3)  Serving and distributing resident meals;
(4)  Dining space for residents, staff, and visitors;
(5)  Dishwashing, receiving, scraping, sorting, and stacking

soiled tableware and for transferring clean tableware to use
areas;

(6)  Storage, including cold storage and space for at least
a seven-day supply of staple foods and a three-day supply of
perishable foods, shall be maintained in the facility.

R432-12-10.  Linen Services.
(1)  Each facility shall have provisions for storage and

processing of clean and soiled linen as required for resident
care.  Processing may be done within the facility, in a separate
building on or off site, or in a commercial or shared laundry.

(2)  The capacity of central storage shall be sufficient for
four days operation or two normal deliveries, whichever is
greater.

(3)  Handwashing facilities shall be provided in each area
where unbagged soiled linen is handled.

(4)  Provisions shall be made to keep soiled linen separate
from clean linen.

(5)  Provision shall be made for storage of laundry
supplies.

(6)  Equipment shall be arranged to permit an orderly work
flow and reduce cross traffic that may mingle clean and soiled
operations.

(7)  At least one washing machine and dryer, and ironing
equipment shall be available for use by residents who wish to do
their personal laundry.

R432-12-11.  Nurse Call System.
A nurse call system is required in Level I, II and IV

facilities.  A nurse call system is optional in Level III facilities.
(1)  Each resident's room shall be served by at least one

calling station and each bed shall be provided with a call button
including operating switch and cord from the wall station to
each bed.

(2)  Two call buttons serving adjacent beds may be served
by one calling station.

(3)  Calls shall activate a visible signal in the corridor at
the resident's door and the control station.

(4)  The system shall be designed so that a signal light
activated at the resident's station will remain lighted until turned
off at the resident's calling station.

(5)  A system that provides two-way voice communication
shall be equipped at each calling station with an indicator light
that remains lit as long as the voice circuit is operating.

R432-12-12.  Rehabilitation Therapy.
A facility that offers on-site specialized rehabilitation

services shall provide space and equipment necessary to meet
the intent of the approved program.  The following shall be
available in the facility:

(1)  Supplies and equipment storage, including separate
clean and soiled linen;

(2)  Convenient handwashing facilities;
(3)  Space and equipment to carry out specific types of

therapy;
(4)  Provision for resident privacy;
(5)  Convenient access to a room that can be used to train

and educate staff and residents;
(6)  Dressing rooms for residents.

R432-12-13.  Doors and Windows.
(1)  Doors to all rooms containing bathtubs, sitz baths,

showers and water closets for resident use shall be equipped
with hardware which may be secured for privacy yet permit
emergency access from the outside without the use of keys.

(2)  Each room, including all resident toilet rooms and
bathing rooms that may be used by residents, staff, or employees
confined to wheelchairs, shall have at least one door with a
minimum clear width of 34 inches.
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(3)  Resident-room doors and exit doors shall be at least 36
inches wide, defined by the width of the door leaf.

(4)  Thresholds and expansion-joint covers shall be flush
with the floor surface to facilitate use of wheelchairs and carts
and to prevent tripping.

(5)  Every room intended for 24-hour occupancy shall have
a window that opens to the building exterior or to a court that is
open to the sky.

(6)  Windows and outer doors shall have insect screens.

R432-12-14.  Grab Bars and Handrails.
(1)  Grab bars shall meet the requirements of ADA/ABA-

AG.
(2)  In Level I and II facilities, there shall be handrails on

both sides of all corridors normally used by residents. Handrail
profiles shall be graspable in accordance with NFPA 101
Chapter 7, which is adopted and incorporated by reference and
the Americans with Disabilities Act and Architectural Barriers
Act Accessibility Guidelines.

(3)  Ends shall be returned to the wall or otherwise
arranged to minimize potential for injury.

R432-12-15.  Lavatories and Plumbing Fixtures.
(1)  All lavatories used by residents shall be trimmed with

valves, with cross, tee or single lever devices.
(2)  Showers and tubs shall have slip-resistant surfaces.
(3)  Lavatories shall be securely anchored to withstand a

vertical load of not less than 250 pounds on the front of the
fixture.

(4)  A mirror shall be provided at each handwashing facility
except as otherwise noted.

(a)  The tops and bottoms of mirrors may be at levels for
use by sitting and standing individuals, or additional mirrors
may be provided for residents using a wheelchair.

(b)  One separate full-length mirror in a single room may
serve for wheelchair occupants in that room.

R432-12-16.  Ceilings.
(1)  Ceiling height in the facility shall be a minimum of

eight feet with the following exceptions:
(a)  Rooms containing ceiling-mounted equipment shall

have adequate height for the proper functioning of that
equipment.

(b)  Ceilings in corridors, storage rooms, and toilet rooms
shall be at least seven feet ten inches.

(c)  Building components and suspended tracks, rails and
pipes located in the path of normal traffic may not be less than
seven feet above the floor.

(2)  Where existing conditions make the above impractical,
clearances shall be sufficient to avoid injury and at least six feet
four inches above the floor.

R432-12-17.  Heat and Noise Reduction.
(1)  Rooms containing heat producing equipment such as

a furnace, heater, washer, or dryer shall be insulated and
ventilated to prevent floors of overhead occupied areas and
adjacent walls from exceeding a temperature of 10 degrees
Fahrenheit (6 degrees C) above the ambient room temperature
of such occupied areas.

(2)  Recreation rooms, exercise rooms, and similar spaces
where impact noises may be generated may not be located
directly over resident-bed areas unless special provisions are
made to minimize such noise.

(3)  Sound transmission limitations shall conform to Table
2.

TABLE 2
SOUND TRANSMISSION LIMITATIONS
IN LONG-TERM CARE FACILITIES

                                       AIRBORNE SOUND
                                       TRANSMISSIONS
                                       Class (STC)(a)
                                    Partitions    Floors

Residents' room to residents' room       35          40
Public space to residents' room(b)       40          40
Service areas to residents' room(c)      45          45

     (a)  Sound transmission class (STC) shall be determined by
tests in accordance with methods set forth in ASTM Standard E
90 and ASTM Standard E 413.  Where partitions do not extend to
the structure above, sound transmission through ceilings and
composite STC performance must be considered.
     (b)  Public space includes lobbies, dining rooms,
recreation rooms, treatment rooms, and similar space.
     (c)  Service areas include kitchens, elevators, elevator
machine rooms, laundries, garages, maintenance rooms, boiler
and mechanical equipment rooms, and similar spaces of high
noise.  Mechanical equipment located on the same floor or above
residents' rooms, offices, nurses' stations, and similarly
occupied space shall be effectively isolated from the floor.

R432-12-18.  Floor, Wall, and Ceiling Finishes.
(1)  Floor materials shall be easily cleanable and

appropriate for the location.
(a)  Floors and floor joints in areas used for food

preparation and food assembly shall be water-resistant, grease
proof, and resistant to food acids.

(b)  In all areas subject to frequent wet cleaning, floor
materials may not be physically affected by germicidal cleaning
solutions.

(c)  Floors that are subject to traffic while wet, (such as
shower and bath areas, kitchen and similar work areas), shall
have a non-slip surface.

(d)  Carpet and carpet pads in resident areas shall be
applied with adhesive or stretched taut and maintained without
loose edges or wrinkles which might create hazards or interfere
with the operation of wheelchairs, walkers, or wheeled carts.

(2)  Wall bases in areas subject to wet cleaning shall be
coved and tightly sealed.

(3)  Wall finishes shall be washable.
(a)  Walls in the immediate area of plumbing fixtures shall

be smooth and moisture resistant.
(b)  Finish, trim, walls, and floor constructions in dietary

and food preparation and storage areas may not have spaces that
may harbor rodents and insects.

(4)  Floor and wall openings for pipes, ducts, and conduits
shall be sealed tightly to resist fire and smoke and to minimize
entry of rodents and insects.  Joints of structural elements shall
be similarly sealed.

(5)  All exposed ceilings and ceiling structures in resident
and staff work areas shall have finishes that are readily
cleanable with ordinary housekeeping equipment.  Ceilings in
the dietary area and other areas where dust fallout might create
a potential problem shall have a finished ceiling that covers all
conduits, piping, duct work, and exposed construction systems.

R432-12-19.  Heating and Cooling.
There shall be adequate and safe heating and cooling

equipment to maintain comfortable temperatures in the facility.
(1)  The heating system shall be capable of maintaining

temperatures of 80 degrees F (27 degrees C) in areas occupied
by residents.

(2)  The cooling system shall be capable of maintaining
temperatures of 72 degrees F (22 degrees C) in areas occupied
by residents.

R432-12-20.  Ventilation.
(1)  All rooms and areas in the facility shall have provision

for positive ventilation.
(a)  While natural window ventilation for nonsensitive

areas and resident rooms may be utilized where weather permits,
mechanical ventilation shall be provided for interior areas and
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during periods of temperature extremes.
(b)  Fans serving exhaust systems shall be located at the

discharge end and shall be conveniently accessible for service.
(2)  Fresh air intakes shall be located as far as possible

from exhaust outlets of ventilating systems, combustion
equipment stacks, plumbing vents, or from areas which may
collect vehicular exhaust or other noxious fumes.

(3)  Furnace rooms shall be provided with sufficient
outdoor air to maintain equipment combustion rates and to limit
work station temperatures to an Effective Temperature of 90
degrees F (32.5 degrees C).  When the ambient outside air
temperature is higher than 90 degrees F, then the maximum
temperature may be 97 degrees F (36 degrees C).

(4)  Exhaust hoods in food-preparation centers shall
comply with R392, the Utah Department of Health Food Service
Sanitation Regulations.  All hoods over cooking ranges shall be
equipped with grease filters.

(5)  Non-resident as well as resident areas where specific
requirements are not given shall be ventilated in accordance
with ASHRAE Standard 62-2004, "Ventilation for Acceptable
Indoor Air Quality Including Requirements for Outside Air."

(6)  Air from areas with odor problems, including toilet
rooms, baths, soiled linen storage and housekeeping rooms,
shall be exhausted to the outside and not recirculated.

(7)  In Level II facilities, fans and dampers shall be
interconnected so that activation of dampers will automatically
shut down all but exhaust fans.

(8)  Supply and return systems shall be in duct.  Common
returns using corridors or attic spaces as plenums are prohibited.

R432-12-21.  Plumbing and Hot Water Systems.
(1)  Water supply systems shall be designed to supply water

at sufficient pressure to operate all fixtures and equipment
during maximum demand periods.

(2)  Water distribution systems shall be arranged to provide
for continuous hot water at each hot water outlet.

(3)  Hot water provided to resident tubs, showers,
whirlpools, and handwashing facilities shall be regulated by
thermostatically controlled automatic-mixing valves at
appropriate temperatures for comfortable use within a range of
105 to 115 degrees F.  These valves may be installed on the
recirculating system or on individual inlets to appliances.

(4)  As a minimum, water heating systems shall provide
capacity at temperatures and amounts indicated in Table 3, Hot
Water Use.  Water temperature is taken at the point of use or
inlet to the equipment.

TABLE 3
HOT WATER USE

                           Clinical  Dietary(1)  Laundry

Gallons per Hour per Bed(a)      3        2        2
Temperature (C)(b)              43       49       71(b)
Temperature (F)(b)             105      120      160(b)

     (1)  Provisions shall be made to provide 180 degree F (82
degree C) rinse water at warewasher (may be by separate
booster).
     (a)  Quantities indicated for design demand of hot water
are for general reference minimums and may not substitute for
accepted engineering design procedures using actual number and
types of fixtures to be installed.  Design shall also be
affected by temperatures of cold water used for mixing, length
of run and insulation relative to heat loss, etc.
     (b)  Provisions shall be made to provide 160 degree F (71
degree C) hot water at the laundry equipment when needed.

R432-12-22.  Drainage Systems.
(1)  Drainage piping may not be installed within the ceiling

or installed in an exposed location in food preparation centers,
food serving facilities, food storage areas, central services, and
other sensitive areas.  Where overhead drain piping is
unavoidable in these areas, as may occur in existing facilities,

special provision shall be made to protect the space below from
possible leakage, condensation, or dust particles.

(2)  Building sewers shall discharge into a community
sewerage system.  Where such a system is not available, the
facility shall treat its sewage in accordance with local and state
regulations.

R432-12-23.  Electrical Systems.
(1)  All electrical materials shall be tested and approved by

Underwriters Laboratory.
(2)  The electrical installations, including alarm and nurse

call system, if required, shall be tested to demonstrate that
equipment installation and operation is as intended and
appropriate.  A written record of performance tests of special
electrical systems and equipment shall show compliance with
applicable codes.

(3)  Switchboards and Power Panels.
(a)  The main switchboard shall be located in an area

separate from plumbing and mechanical equipment and be
accessible only to authorized persons.

(b)  The switchboards shall be convenient for use, readily
accessible for maintenance, clear of traffic lanes, and located in
a dry, ventilated space.

(c)  Overload protection devices shall operate properly in
the ambient room temperatures, except for existing Level IV
facilities.

(d)  Panelboards serving normal lighting and appliance
circuits shall be located on the same floor as the circuits they
serve.

(4)  Lighting.  All spaces within buildings that house
people, machinery, equipment, or approaches to buildings shall
have fixtures for lighting. (See Table 4.)

(a)  Resident rooms shall have general and night lighting.
(i)  A reading light shall be provided for each resident.
(ii)  Flexible light arms, if used, shall be mechanically

controlled to prevent the bulb from coming in contact with bed
linen.

(iii)  At least one night light fixture shall be controlled at
the entrance to each resident room.

(iv)  All controls for lighting in resident areas shall operate
quietly.

(b)  Parking lots shall have fixtures for lighting to provide
light at levels recommended in the Illuminating Engineering
Society of North America (IESN) Lighting for Parking Facilities
(RP-20-1998).

(c)  Lighting levels shown in Table 4 shall be used as
minimum standards and do not preclude the use of higher levels
that may be needed to insure the health and safety of the specific
facility population served.  Values in Table 4 are minimum
maintained average illuminance measured at the task plane.
Corridor lighting shall be adjustable so that light levels may be
reduced at night and still provide a maximum brightness ratio of
1:10.

TABLE 4
SMALL HEALTH CARE FACILITIES LIGHTING STANDARDS

                                 MINIMUM FOOT-CANDLES

     Physical Plant Area         Level        Level IV
                                 I, II, III   Facilities
                                 Facilities
     Corridors
       Day                          20           15
       Night                        10           10
     Exits                          20           20
     Stairways                      20           20
     Nursing Station
       General                      30           30
       Charting                     75           75
       Med. Prep.                   75           75
     Pt./Res. Room
       General                      10           10
       Reading/Mattress Level       30           30
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       Toilet area                  30           30
     Lounge
       General                      10           10
       Reading                      30           30
     Recreation                     30           30
     Dining                         30           30
     Laundry                        30           30

(5)  Each resident room shall have duplex grounding type
receptacles as follows:

(a)  one located on each side of the head of each bed;
(b)  one for television, if used; and
(c)  one on each other wall.
(6)  Receptacles may be omitted from exterior walls where

construction would make installation impractical.
(7)  Duplex grounded receptacles for general use shall be

installed in all corridors.

R432-12-24.  Emergency Power System.
(1)  Facilities that provide skilled nursing care or care for

persons who require electrically operated life-support systems,
shall be equipped with an emergency power system.

(2)  The following services shall be connected to the
emergency generator:

(a)  Life Safety Branch as defined in NFPA 70, section
517-32,

(b)  critical branch as defined in NFPA 70, section 517-33
and

(c)  Equipment systems defined in NFPA 70, section 517-
34.

(3)  Power need not be provided to all building heating and
ventilation equipment if it is provided to a common area
sufficient in size to accommodate temporary beds on a short-
term emergency basis.

(4)  Automatic transfer switches shall transfer essential
electrical loading to the circuits described above within 10
seconds of any interruption of normal power.

(5)  The emergency generator shall be fueled with a
storable fuel source such as diesel fuel, gasoline, or propane.  At
least 48 hours of fuel shall be available.

(6)  All other facilities shall make provision for essential
emergency lighting and heating during an emergency to meet the
needs of residents.  All emergency heating devices shall be
approved by the local Fire Marshal.

R432-12-25.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

KEY:  health care facilities
February 21, 2012 26-21-5
Notice of Continuation April 1, 2014
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R432.  Health, Family Health and Preparedness, Licensing.
R432-13.  Freestanding Ambulatory Surgical Center
Construction Rule.
R432-13-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-13-2.  Purpose.
The purpose of this rule is to establish construction and

physical plant standards for the operation of a freestanding
surgical facility that provides surgical services to patients not
requiring hospitalization.

R432-13-3.  General Design Requirements.
(1)  Ambulatory Surgical Centers shall be constructed in

accordance with the requirements of R432-4-1 through R432-4-
23 and the requirements of the Guidelines for Design and
Construction of Health Care Facilities, Sections 3.1 and 3.7,
2010 edition (Guidelines). Where a modification is cited, the
modification supersedes conflicting requirements of R432-4 or
the Guidelines.

(2)  Ambulatory Surgical Centers shall consist of at least
two Class C operating rooms, meeting the requirements of
Guidelines section 3.7-3.3.4, and support facilities.

(3)  Ambulatory Surgical Centers shall be equipped to
perform general anesthesia.  Flammable anesthetics may not be
used in Ambulatory Surgical Centers.

(4)  Ambulatory Surgical Centers shall comply with NFPA
101, Life Safety Code, Chapter 20.

(5)  The facility shall have at least two exits leading directly
to the exterior of the building.

(6)  Design shall preclude unrelated traffic through units or
suites of the licensed facility.

R432-13-4.  General Construction, Patient Facilities.
(1)  Adequate sterile supplies shall be maintained in the

facility to meet the maximum demands of one day's case load.
(2)  Operating rooms for cystoscopic procedures shall

comply with Section 2.2-3.3.2.4 of the Guidelines.
(3)  A toilet room shall be readily accessible to recovery

rooms and recovery lounge.
(4)  Special or additional service areas such as radiology,

if required by the functional program, shall comply with the
requirements of the General Hospital Rules, R432-100.

R432-13-5.  General Construction.
(1)  The administration and public areas which are not part

of the Ambulatory Surgical Center exiting system, may be
located outside of the institutional occupancy envelope when
authorized by the local building official having jurisdiction.

(2)  Cubicle curtains and draperies shall be affixed to
permanently mounted tracks or rods.  Portable curtains or visual
barriers are not permitted.

(3)  An elevator shall be provided when an ambulatory
surgical center is located on a level other than at grade.  The
minimum inside dimensions of the cab shall be at least 5'8" wide
by 8'5" deep with a minimum clear door width of 3'8".

(4)  Yard equipment and supply storage areas shall be
located so that equipment may be moved directly to the exterior
without passing through building rooms or corridors.

(5)  The facility shall provide for the sanitary storage and
treatment or disposal of all categories of waste, including
hazardous and infectious wastes, if applicable, using procedures
established by the Utah Department of Environmental Quality
and the local health department having jurisdiction.

(6)  All rooms shall be mechanically ventilated.
(7)  Access to medical gas supply and storage areas shall be

arranged to preclude travel through clean or sterile areas.  There
shall be space for enough reserve gas cylinders to complete at
least one routine day's procedures.

(8)  An on-site emergency generator shall be provided and
the following services shall be connected to the emergency
generator:

(a)  life safety branch as defined in 517-32 of the National
Electric Code NFPA 70;

(b)  critical branch as defined in 517-33 of the National
Electric Code NFPA 70;

(c)  equipment system as defined in 517-34 of the National
Electric Code NFPA 70.

(9)  There shall be sufficient fuel storage capacity to permit
at least four hours continuous operation shall be provided.

(10)  Lighting shall comply with R432-4-23(21)(a).

R432-13-6.  Extended Recovery Care Unit.
(1)  A facility that provides extended recovery services

shall maintain a patient care area that is distinct and separate
from the post-anesthesia recovery area.  The patient care area
shall provide the following:

(a)  a room or area that ensures patient privacy, including
visual privacy;

(b)  a minimum of 80 square feet of space for each patient
bed with at least three feet between patient beds and between the
sides of patient beds and adjacent walls.

(c)  a nurse call system at each patient's bed and at the
toilet, shower and bathrooms, which shall transmit a visual and
auditory signal to a centrally staffed location which identifies
the location of the patient summoning help;

(d)  a patient bathroom with a lavatory and toilet;
(e)  oxygen and suction equipment;
(f)  medical and personal care equipment necessary to meet

patient needs.
(2)  A separate food nutrition area which shall include a

counter, sink, refrigerator, heating/warming oven or microwave,
and sufficient storage for food items.

R432-13-7.  Exclusions to Guidelines.
The following sections of the Guidelines do not apply to

Freestanding Surgical Center construction:
(1)  Waste Management Facilities, Section 3.1-5.4.

R432-13-8.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

KEY:  health care facilities
February 21, 2012 26-21-5
Notice of Continuation April 1, 2014 26-21-16
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R432.  Health, Family Health and Preparedness, Licensing.
R432-30.  Adjudicative Procedure.
R432-30-1.  Purpose.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-30-2.  Definitions.
(1)  "Department" means the Utah Department of Health,

Bureau of Licensing.
(2)  "Initial agency determination" means a decision by

department staff, without conducting adjudicative proceedings,
of the legal rights, duties, privileges, immunities, or other legal
interests of one or more identifiable persons, including all
determinations to grant, deny, revoke, suspend, modify, annul,
withdraw, or amend an authority, right, or license, all as limited
by Subsection 63G-4-102.

(3)  "Notice of agency action" means the formal notice
meeting the requirements of Subsection 63G-4-201(2) that the
department issues to commence an adjudicative proceeding.

(4)  "Request for agency action" means the formal written
request meeting the requirements of Subsection 63G-4-201(3)
that requests the department to commence an adjudicative
proceeding.

R432-30-3.  Commencement of Adjudicative Proceedings.
(1)  All adjudicative proceedings under Title 26, Chapter

21, Health Care Facility Licensure and Inspection Act, and
under R432, Health Facility Licensing Rules, are formal
adjudicative proceedings.

(2)  The Department may commence an adjudicative
proceeding by filing and serving a notice of agency action in
accordance with Subsection 63G-4-201(2) when the
Department's actions are of a nature that require an adjudicative
proceeding before the Department makes a decision.

(3)  A person affected by an initial agency determination
may commence an adjudicative proceeding and meet the
requirements of a request for agency action under Subsection
63G-4-201(3) by completing the "Facility Licensing Request for
Agency Action" form and filing the form with the department.

R432-30-4.  Responses.
(1)  A respondent to a notice of agency action shall file and

serve a written response within 30 calendar days of the
postmarked mailing date or last publication date of the notice of
agency action.

(2)  A respondent who has filed a request for agency action,
and has received notice from the presiding officer under Section
63G-4-201(3)(d)(iii) that further proceedings are required to
determine the Department's response to the request, shall file
and serve a written response within 30 calendar days of the
postmarked mailing date or last publication date of the presiding
officer's notice.

(3)  The written response shall:
(a)  include the information specified in Subsection 63G-4-

204(1);
(b)  be signed by the respondent or the respondent's

representative; and
(c)  be filed with the Department during the time period

specified in Subsection R432-30-4(1) or R432-30-4(2).
(4)  The respondent shall send one copy of the response by

certified mail to each party.
(5)  A person who has filed a request for agency action and

has received notice from the presiding officer under Section
63G-4-201(3)(d)(ii) that the request is denied may request a
hearing before the Department to challenge the denial.  The
person must complete and submit the Department hearing
request form to the presiding officer within 30 calendar days of
the postmarked mailing date of the presiding officer's notice.

(6)  The presiding officer upon motion of a party or upon
the presiding officer's own motion may allow any pleadings to

be amended or corrected.  Defects which do not affect
substantial rights of the parties shall be disregarded.

R432-30-5.  Discovery.
(1)  Any party to a formal adjudicative proceeding may

engage in discovery consistent with the provisions of this rule.
(2)  The provisions of Rules 26, 27,28, 29. 30. 32.34.36.

and 37 of the Utah Rules of Civil Procedure, current January 1,
1995, are adopted and incorporated by reference.

(a)  Where the incorporated Utah Rules of Civil Procedure
refer to the court or to the clerk, the reference shall be to the
presiding officer.

(b)  Statutory restrictions on the release of information held
by governmental entity shall be honored in controlling what is
discoverable.

(c)  All response times that are greater than 10 working
days in the incorporated Utah Rules of Civil Procedure are
amended to be 10 working days from the postmark of the
mailing date of the request, unless otherwise ordered by the
presiding officer.

(d)  The parties shall ensure that all discovery is completed
at least 10 calendar days before the day of the hearing.  The
parties may not make discovery requests to which the response
time falls beyond 10 calendar days before the day of the hearing.

(e)  Depositions may be recorded by audio recording
equipment.  However, any deposition to be introduced at the
hearing must be first transcribed to a written document.

(f)  Service of any discovery request or subpoena may be
made upon any person upon whom a summons may be served
in accordance with the Utah Rules of Civil Procedure.  Service
may be made by mail, by the party or by the party's agent.

(g)  Subpoenas to compel the attendance of witnesses as
provided in Rule 30(a) shall conform to R432-30-6.

R432-30-6.  Witnesses and Subpoenas.
(1)  Each party is responsible for the presence of that

party's witnesses at the hearing.
(2)  The presiding hearing officer may issue a subpoena to

compel the attendance of a witness or the production of
evidence, in accordance with the following:

(a)  the officer may issue the subpoena upon a party's
motion supported by affidavit showing sufficient need, or upon
the officer's own motion;

(b)  the party to whom the hearing officer has issued a
subpoena shall cause the subpoena and a copy of the affidavit,
if any, to be served.

(c)  every subpoena shall be issued by the presiding officer
under the seal of the department, shall state the title of the
action, and shall command every person to whom it is directed
to attend and give testimony at time and place therein specified.

(d)  a supporting affidavit for a subpoena duces tecum for
the production by a witness of books, accounts, memoranda,
correspondence, photographs, papers, documents, records, or
other tangible thing shall include the following:

(i)  the name and address of the entity upon whom the
subpoena is to be served;

(ii)  a description of what the party seeks to have the
witness bring;

(iii)  a showing of the materiality to the issue involved in
the hearing;

(iv)  a statement by the party that to the best of his
knowledge the witness has such items in his possession or under
his control.

R432-30-7.  Certificate of Service.
There shall appear on all documents required to be served

a certificate of service dated and signed by the party or his agent
in substantially the following form:

I certify that I served the foregoing document upon all
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parties to this proceeding by delivering (or mailing postage
prepaid and properly addressed, or causing to be delivered) a
copy of it to (provide the name of the person).

R432-30-8.  Stays and Temporary Remedy.
(1)  During the pendency of judicial review, a party may

petition for a stay of the order or other temporary remedy by
filing a written petition with the presiding officer within seven
calendar days of the day the order is issued.

(2)  The presiding officer shall issue a written decision
within ten working days of the filing date of the request.  The
presiding officer may grant a stay or other temporary remedy if
such an action is in the best interest of the patients or residents.

(3)  The request for a stay or temporary remedy shall be
considered denied if the presiding officer does not issue a
written decision within ten days of the filing of a written
petition.

(4)  The presiding officer may grant a stay or other
temporary remedy on the presiding officer's own motion.

R432-30-9.  Declaratory Orders.
(1)  Any person or agency may petition for a department

declaratory ruling of rights, status, or legal relations under a
specific statute or rule by following the procedure outlined in
Rule R380-1.

(2)  Any person or agency may petition for a department
declaratory ruling on orders issued by the Bureau of Health
Facility Licensure in areas where the Health Facility Committee
has statutory authority to issue orders by following the
procedures outlined in Rule R380-5.

KEY:  health care facilities
March 3, 1995 26-21-5
Notice of Continuation April 1, 2014 26-21-14

through
26-21-16
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R432. Health, Family Health and Preparedness, Licensing.
R432-32.  Licensing Exemption for Non-Profit Volunteer
End-of-Life Care.
R432-32-1.  Purpose and Authority.

This rule establishes the exemption from licensure
requirements for non-profit facilities that provide volunteer end-
of-life care pursuant to Utah Code Section 26-21-7(6).

R432-32-2.  Requirements for Designation as a Non-Profit
Facility Providing End-of-Life Care Using Only Volunteers.

A non-profit facility that provides end-of-life care using
only volunteers is exempt from licensure if it meets all of the
following requirements:

(1)  The facility operates as a non-profit facility with a
board of trustees to oversee its direction and operation.

(2)  No more than six unrelated individuals reside in the
facility.

(3)  The residents of the facility do not pay for room or
board.

(4)  Each facility resident has a terminal illness and
contracts with a licensed hospice agency to receive medical care.

(5) There is no direct compensation for direct care staff at
the facility; however, administrative staff to coordinate
volunteer staff may be compensated.

(6)  Each resident signs an admission agreement that:
(a)  indicates the level of service to be provided by

volunteers;
(b)  provides notice that the facility is not a regulated health

care facility under Title 26, Chapter 21.
(c)  provides procedures to report grievances to the Board

of Directors
(8)  The facility screens each staff, including volunteer

staff, for criminal convictions through the Department of Public
Safety and no staff serves who has a conviction for any of the
crimes identified in R432-35-4.

(9)  The facility provides in-service training on the
reporting requirements for adult abuse, neglect and exploitation
to each staff, including volunteer staff.

(10)  Each resident has a self-directed medical care plan for
end-of-life treatment decisions.

(11)  The facility provides each resident a form for a
Physician Order for Life-Sustaining Treatment.

(12)  The facility complies with local zoning, health and
fire inspection requirements.

(13)  The facility offers adult immunizations for staff and
residents as required in R432-40.

(14)  The facility has an infection control program, which
includes universal precautions, reporting communicable
diseases, and OSHA standards.

KEY:  health care facilities
September 1, 2004 26-21-7(6)
Notice of Continuation April 1, 2014
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R512.  Human Services, Child and Family Services.
R512-43.  Adoption Assistance.
R512-43-1.  Purpose and Authority.

(1)  The purpose of the adoption assistance program is to
aid an adoptive family to establish and maintain a permanent
adoptive living arrangement for a child who qualifies for the
program under state and federal law.

(2)  The adoption assistance program is intended to provide
a permanent family for a child in public foster care or who
receives Supplemental Security Income (SSI) by providing
financial and medical assistance for the child's benefit and best
interest to the family who adopts the child.

(3)  Section 62A-4a-901, et seq. authorizes the state to
provide adoption assistance and supplemental adoption
assistance and Section 473, Social Security Act, authorizes
federal adoption assistance.  Section 473, Social Security Act
(42 USC 673) as amended by Public Law 110-351 (October 7,
2008), 45 CFR 1356.40 (October 1, 2009), and 45 CFR 1356.41
(October 1, 2009) are incorporated by reference.

(4)  This rule is authorized by Section 62A-4a-102.

R512-43-2.  Definitions.
In addition to terms defined in Section 62A-4a-902, the

following terms are defined for purposes of this rule:
(1)  Initiation of adoption proceedings means the earlier of

(a) the date an Adoption Agreement is signed with Child and
Family Services for placement of a child in the home, or (b) the
date an adoption petition is filed.

(2)  Child in public foster care means a judicially removed
child whose placement resulting in adoption was immediately
preceded by protective, temporary, or legal custody with a State
IV-E agency, or a child who was placed with a State IV-E
agency through a Voluntary Placement Agreement, or the child
of a minor parent in foster care.

(3)  A child or youth who was taken into protective custody
and, as a result of the protective episode, was placed with a
relative who was given legal custody meets the definition of a
child in public foster care.

(a)  If the court orders Child and Family Services to
continue to provide Protective Supervision Services for the
family in making safety and permanency decisions for the child,
including placement decisions and permanency goals, the child
is eligible for adoption assistance if the child's permanency goal
becomes adoption, if all other criteria in R512-43-3(1-4) are
met.

(i)  This may include a change in placement to another
relative while the Protective Supervision Services continue to be
court ordered.

(4)  State IV-E agency means Child and Family Services or
a public agency or tribal organization with whom Child and
Family Services has an agreement in effect for foster care
maintenance payments in accordance with Title IV-E, Section
42 USC 672.

(5)  AFDC means the Aid to Families with Dependent
Children program that was in effect on July 16, 1996.

(6)  Child with a previous IV-E agreement means a child
who was Title IV-E eligible in a previous adoption with a fully
executed adoption assistance agreement originating in any state,
and the previous adoption was legally dissolved or ended due to
the death of both of the adoptive parents.

R512-43-3.  General Requirements for Adoption Assistance.
(1)  Qualification for adoption assistance is based upon the

child meeting qualifying factors, not the adoptive family.
(2)  A child qualifies for adoption assistance if all of the

following are met:
(a)  The state has determined that the child cannot or

should not be returned home.
(b)  The state can document that reasonable efforts were

made to place the child for adoption without providing adoption
assistance.  An exception applies if the child has significant
emotional ties with the adoptive family and it is not in the
child's best interest to consider a different adoptive placement.

(c)  The state determines the child meets the definition of
a child with a special need in accordance with Section 62A-4a-
901, et seq.

(i)  A child under age five in public foster care meets the
special need definition of "a child with a physical, emotional or
mental disability" when the child is at risk to develop such a
condition due to specific factors identified in the child's or birth
parents' health and social histories.

(3)  In determining eligibility for adoption assistance, there
is no income eligibility requirement or means test for the
adoptive parents.

(4)  A child must be a U.S. citizen or qualified alien to
receive adoption assistance.

(5)  An application for adoption assistance is submitted to
the regional adoption assistance committee on a form provided
by Child and Family Services.

(6)  Application for adoption assistance, approval, and
completion of the adoption assistance agreement, including
signatures of an adoptive parent and a representative from Child
and Family Services, are to be completed prior to finalization of
the adoption.

(7)  Adoptive parents may request adoption assistance after
an adoption is finalized by requesting a fair hearing through the
Office of Administrative Hearings.  Adoption assistance may
only be granted after finalization when the conditions stated in
R512-43-11-2(a) are met.

(8)  Adoption assistance usually begins after finalization of
an adoption.  However, adoption assistance may be initiated at
the time of placement if the child is legally free for adoption, the
adoptive home is approved, adoption proceedings are initiated,
an adoption assistance agreement is fully executed prior to
placement, and foster care maintenance payments are not being
provided for the child.

(9)  An adoption assistance agreement shall be approved
and have all required signatures before any payments may be
made to an adoptive family or before state medical assistance
may be initiated.

(10)  A qualified child shall continue to be eligible to
receive adoption assistance until a child reaches age 18 unless
causes for termination apply as stated in R512-43-10.
Assistance may be extended until a child reaches age 21 when
the regional adoption assistance committee has determined that
the child has a mental or physical disability that warrants
continuing assistance.

(a)  An extension of adoption assistance beyond age 18 is
warranted if the child meets the criteria for services in the
Department of Human Services, Division of Services for People
with Disabilities.

(11)  Child and Family Services is responsible for notifying
a prospective adoptive family of the availability of adoption
assistance when the family begins an adoptive placement of a
qualified child in public foster care.

(12)  The adoptive parents are responsible to notify Child
and Family Services of any circumstances that may affect the
child's eligibility for adoption assistance or eligibility for
adoption assistance in a different amount.

R512-43-4.  Reimbursement of Non-Recurring Adoption
Expenses.

(1)  A parent who adopts a child meeting all of the
qualifying factors for adoption assistance listed in R512-43-3(2)
may be reimbursed for non-recurring adoption expenses on
behalf of the child.

(2)  A parent may be reimbursed up to $2,000 per child for
allowable non-recurring expenses directly related to the legal
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adoption of a child with a special need.  Reimbursement shall be
limited to costs approved by the regional adoption assistance
committee.

(3)  Expenses may include reasonable and necessary
adoption fees, court costs, adoption-related attorney fees, pre-
placement adoptive evaluation, health and psychological
examinations of adoptive parents, post-placement adoptive
evaluation prior to adoption, and transportation and reasonable
costs of lodging and food for the child and/or adoptive parents
during the placement or adoption process.

(4)  Adoptive parents are responsible to provide necessary
receipts for reimbursement.

(5)  Only costs that are incurred in accordance with State
and Federal law and that have not been reimbursed from other
sources or funds may be included.

(6)  Non-recurring adoption expenses are reimbursable
through Title IV-E Adoption Assistance. The child does not
have to be determined Title IV-E eligible for the parents to
receive this reimbursement.

R512-43-5.  Monthly Subsidy.
(1)  Qualifying for a Monthly Subsidy.
A child qualifies for a monthly subsidy when the following

requirements are met:
(a)  The child meets all of the qualifying factors for

adoption assistance listed in R512-43-3(2), and
(b)  The child meets the definition of child in public foster

care, qualifies for SSI, or the child had a previous IV-E
agreement or Utah state adoption assistance agreement.

(c)  The child's eligibility for SSI benefits is established no
later than the time adoption proceedings are initiated.

(2)  Guiding Principles for Monthly Subsidies.
(a)  The amount of monthly subsidy to be paid for a child

is based on the child's present and long-term treatment and care
needs and available resources, including the family's ability to
meet the needs of the child.  A combination of the parents'
resources and subsidy should cover the ordinary and special
needs expenses of the child projected over an extended period
of time.

(b)  The amount of the monthly subsidy may not exceed the
payment that would be made if the child was placed in a foster
family home at the point in time when the agreement is being
initiated or revised.

(c)  The amount of monthly subsidy may increase or
decrease when the child's level of need or the family's ability to
meet those needs changes. The family or the caseworker may
initiate a change in the amount of subsidy at any time when
needs or resources change.

(d)  For a child in public foster care, the requested amount
of monthly subsidy is negotiated between the adoptive parent
and caseworker. The Adoptive Parent Statement of Disclosure
items must be reviewed in depth by the caseworker and adoptive
parent prior to subsidy negotiation.

(e)  The amount of the monthly subsidy is subject to the
approval of the regional adoption assistance committee.  If the
requested amount is not granted, the adoptive parent has a right
to appeal as stated in R512-43-11.

(3)  Process for Determining Monthly Subsidy Amount.
(a)  Utilizing the level of need criteria specified in R512-

43-5(4), the caseworker and adoptive family identify the child's
level of need.

(b)  The caseworker and adoptive family identify the
applicable monthly subsidy payment range, according to the
child's specified level of need, as specified in R512-43-5(5).

(c)  The caseworker and adoptive family negotiate the
amount of monthly subsidy to be requested from the regional
adoption assistance committee.  The requested monthly subsidy
amount may not exceed the maximum amount for the specific
level of need identified for the child nor the maximum amount

that the child would receive if placed in a foster family home.
(d)  The identified need level for the child and requested

amount of monthly subsidy is presented to the regional adoption
assistance committee for approval.  If the requested amount is
not approved or is reduced by the committee, Child and Family
Services must send a written notice to the adoptive parents
within 30 days informing them of the process to request a fair
hearing.

(4)  Determining Child's Level of Need.
(a)  The level of need is determined by considering the

child's age, history, physical, mental, emotional, and social
functioning and needs, and any other relevant factors.
Frequency of occurrence, duration, severity, and number of
needs or problem areas are also considered.

(b)  The presence of a particular issue listed within a
designated level does not mandate that the child be categorized
at that level.  The child's needs, taken as a whole, determine the
level selected for the child.

(c)  Level of need is classified into three categories.
(i)  Level One applies to a child with a minimal number

and severity of needs. It is expected that most of these issues
will improve with time, and significant improvement may be
anticipated over the course of the adoption.  For children ages
five and under issues may include, but are not limited to:
feeding problems, aggressive or self destructive behavior,
victimization from sexual abuse, victimization from physical
abuse; or no more than one developmental delay in fine motor,
gross motor, cognitive or social/emotional domains. For
children ages 6-18, issues may include but are not limited to:
social conflict, physical aggression, minor sexual reactivity,
need for education resource classes or tutoring, some minor
medical problems requiring ongoing monitoring, or mental
health issues requiring time limited counseling.

(ii)  Level Two applies to a child with a moderate number
and severity of needs. It is expected that a number of these
issues are long-term in nature and the adoptive family and child
will be working with them over the course of the adoption, and
some may intensify or worsen if not managed carefully.  Outside
provider support will probably continue to be needed during the
course of the adoption. For children ages five and under, issues
may include, but are not limited to:  developmental delays in
two or more areas of fine motor, gross motor, cognitive or
social/emotional domains; diagnosis of failure to thrive;
moderate genetic disease or physical handicapping condition; or
physical aggression expressed several times a week, including
superficial injury to self or others.  For children ages 6-18,
issues may include, but are not limited to: daily social conflict
or serious withdrawn behavior; moderate risk of harm to self or
others due to physically aggressive behavior; emotional or
psychological issues with a DSM-IV diagnosis requiring
ongoing counseling sessions over an extended period of time;
moderate sexual reactivity or perpetration; chronic patterns of
being destructive to items or property; cruelty to animals; mild
mental retardation or autism, with ongoing need for special
education services; and physical disabilities requiring ongoing
attendant care or other caretaker support.

(iii)  Level Three applies to a child with a significant
number or high severity of needs. It is expected that these issues
will not moderate and may become more severe over time. The
child's level of need may at some time require personal attendant
care or specialized care outside of the home, when prescribed by
a professional.  For children ages five and under issues may
include, but are not limited to: severe life threatening medical
issues; moderate or severe retardation or autism; serious
developmental delays in three or more areas of fine or gross
motor, cognitive or social/emotional domains; anticipated need
for ongoing support for activities of daily living, such as
feeding, dressing and self care; or high levels of threat for harm
to self or others due to aggressive behaviors.  For children ages
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6-18 issues may include, but are not limited to: moderate or
severe retardation or autism; life threatening medical issues;
severe physical disabilities not expected to improve over time;
predatory sexual perpetration; high risk of serious injury to self
or others due to aggressive behavior; serious attempts or threats
of suicide; severely inhibiting DSM-IV diagnosed mental health
disorders diagnosed within the past year that limit normal social
and emotional development, such as an Axis 5 GAF score under
50; or need for ongoing self contained or special education
services.

(d)  The regional adoption assistance committee must
approve the level of need identified for the child.

(e)  A child's need level may be increased in severity by
one level if the adoption assistance committee determines that
the child's permanency may be compromised due to financial
barriers to the child's adoption and if at least one of the
following circumstances apply:

(i)  The child has been in state custody for longer than 24
months.

(ii)  The child is nine years of age or older.
(iii)  The child is part of a sibling group of three or more

children being placed together for the purposes of adoption.
(5)  Identifying Amount for Monthly Subsidy Based Upon

the Child's Level of Need.
(a)  Each level of need corresponds to a dollar range in the

amount of monthly subsidy that may be paid for a child, with the
specific amount based upon the individual child's needs and the
family's ability to meet those needs.

(b)  The monthly subsidy amount for an individual child
may not exceed the maximum amount for the payment range
applicable to the child's level of need.  A family may choose to
defer receipt of a monthly subsidy for which a child qualifies,
with the option to initiate a monthly subsidy at a later date, or to
receive a lesser amount than would be allowable for the level of
need at a given point in time.

(c)  Monthly subsidy payments for a child's needs
categorized as Level One range from zero to 40 percent of the
maximum maintenance payment that may be paid for a child in
a foster family home.

(d)  A family may choose to receive a lesser amount than
would be allowable for the child's level of need at a given point
in time.

(e)  Monthly subsidy payments for a child's needs
categorized as Level Two range from 20 to 70 percent of the
maximum maintenance payment that may be paid for a child in
a foster family home.

(f)  Monthly subsidy payments for a child's needs
categorized as Level Three range from 50 to 100 percent of the
maximum maintenance payment that may be paid for a child in
a foster family home.

(g)  For extraordinary, infrequent, or uncommon
documented needs that cannot be covered by a monthly subsidy
or state medical assistance, refer to supplemental adoption
assistance in R512-43-7.

(6)  Funding Sources and Eligibility for Monthly Subsidy.
(a)  The two funding sources for the monthly subsidy are

Title IV-E Adoption Assistance and state adoption assistance
funds. The child's eligibility determines which funding source
is used for payment.

(b)  Title IV-E Adoption Assistance shall be considered
first for the monthly subsidy. To receive Title IV-E Adoption
Assistance, a child with special needs shall meet at least one of
the following Federal requirements:

(i)  A child is determined eligible for SSI by the Social
Security Administration prior to the initiation of adoption
proceedings.

(ii)  The removal home for the child in public foster care
received, or would have been eligible to receive, AFDC prior to
removal, and the child was removed from the home as a result

of a judicial determination that remaining in the home would be
contrary to the child's welfare.

(iii)  The child was voluntarily placed for foster care with
the state and:

(A)  Was or would have been AFDC eligible at the time of
removal if application had been made,

(B)  The child lived with a specified relative within the six
months prior to the voluntary placement, and

(C)  Title IV-E foster care maintenance payments were
made on behalf of the child.

(iv)  The child's needs were met through foster care
maintenance payments made to and for the child's minor parents
as provided by Subsection 475(4)(B) of the Social Security Act.

(v)  The child had a previous IV-E adoption assistance
agreement.

(c)  State adoption assistance funds may be used for the
monthly subsidy if the qualified child is not eligible for Title
IV-E Adoption Assistance.

(7)  Use of the monthly subsidy.  The monthly subsidy may
be used according to the parents' discretion. Some examples of
the uses of the monthly subsidy payment are medical, dental, or
mental health services not paid for by the state medical
assistance or family insurance, special equipment for physically
or mentally challenged children, respite care, child care,
therapeutic equipment, minor renovation of the home to meet
special needs of the child, damage and repairs, speech therapy,
tutoring, specialized preschool based on needs of the child,
private school, exceptional basic needs such as special food,
clothing, and/or shelter, visitations with biological relatives,
cultural and heritage activities and information.

R512-43-6.  State Medical Assistance.
(1)  A child qualifies for state medical assistance as a

component of adoption assistance when all of the following
requirements are met:

(a)  The child meets all of the qualifying factors for
adoption assistance listed in R512-43-3(2), and

(b)  The child meets the definition of child in public foster
care, qualifies for SSI, or the child had a previous IV-E
adoption assistance agreement or Utah state adoption assistance
agreement.

(i)  The child's eligibility for SSI benefits is established no
later than the time adoption proceedings are initiated.

(c)  The child meets state medical assistance citizenship
requirements.

(2)  A qualified child may receive state medical assistance
through an adoption assistance agreement without also receiving
a monthly subsidy payment.

(3)  The adoptive family must meet all Medicaid
requirements, including application, citizenship verification, and
annual review requirements in order for Medicaid to be initiated
and continue throughout the period of the adoption assistance
agreement.

R512-43-7.  Supplemental Adoption Assistance.
(1)  A child meeting all qualifying criteria for a monthly

subsidy and for whom an adoption assistance agreement for a
monthly subsidy or state medical assistance is in effect may
qualify for supplemental adoption assistance.

(2)  Supplemental adoption assistance may only be used for
extraordinary, infrequent, or uncommon documented needs not
otherwise covered by a monthly subsidy, state medical
assistance, or other public benefits for which a child who has a
special need is eligible.

(3)  Supplemental adoption assistance is not an entitlement,
and will be granted only when justified by unique needs of the
child and when all other resources for which a child is eligible
have been exhausted.

(4)  Supplemental adoption assistance requests up to
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$3,000 will be considered and are subject to the approval of the
regional adoption assistance committee.

(5)  Supplemental adoption assistance requests from $3,001
to $10,000 shall be considered by the appropriate regional
advisory committee established under Subsection 62A-4a-
905(2).

(6)  Supplemental adoption assistance requests exceeding
$10,001 shall be considered by a state level advisory committee
with the same membership composition as the regional advisory
committees.

(7)  Recommendations from the advisory committee are
subject to the approval of the Region Director or designee.

(8)  Any obligation made or expense incurred by a family
prior to approval shall not be reimbursed with supplemental
adoption assistance funds unless approval is granted by the
Region Director.

(9)  A request for an amendment or extension of an existing
supplemental adoption assistance agreement will be reviewed by
the same committee that reviewed the initial request.  If the total
amount of multiple requests in a year is $3,000 to $10,000, the
request shall be submitted to the appropriate regional advisory
committee.  If the request exceeds $10,000, the request shall be
submitted to the state level advisory committee.

(10)  Supplemental adoption assistance is subject to the
availability of state funds appropriated for adoption assistance.

R512-43-8.  Regional Adoption Assistance Committee.
(1)  Each region shall establish at least one regional

adoption assistance committee.
(2)  The regional adoption assistance committee shall be

comprised of at least five members, and a minimum of three
members must be present for making decisions regarding
adoption assistance.  Decisions shall be made by consensus.

(3)  Members of the committee may include the following:
(a)  Chairperson;
(b)  Clinical consultant or casework supervisor;
(c)  Regional budget officer or fiscal representative;
(d)  Allied agency representative from agencies such as a

community mental health center, private adoption agency, or
other agencies within the department;

(e)  Regional administrator or other staff with relevant
responsibilities;

(f)  Adoptive or foster parent.
(4)  Responsibilities of the regional adoption assistance

committee include:
(a)  Verification that a child qualifies for adoption

assistance,
(b)  Approval for reimbursement of allowable, reasonable

non-recurring costs,
(c)  Approval of level of need and amount of monthly

subsidy for initial requests, changes, and renewals,
(d)  Approval of supplemental adoption assistance up to

$3,000,
(e)  Extension of adoption assistance up to age 21 for a

qualifying child,
(f)  Renewal of adoption assistance, and
(g)  Documentation of committee decisions.

R512-43-9.  Adoption Assistance Review.
(1)  The adoption assistance agreement for a monthly

subsidy or state medical assistance shall continue until the
month of the adopted child's 18th birthday.

(2)  An agreement for supplemental adoption assistance
exceeding $3,000 shall be reviewed according to a time frame
determined on a case by case basis by the appropriate regional
advisory committee.

R512-43-10.  Termination of Adoption Assistance.
(1)  An adoption assistance agreement for a monthly

subsidy or state medical assistance shall be terminated if any of
the following occur:

(a)  The terms of the adoption assistance agreement are
concluded.

(b)  The adoptive parents request termination.
(c)  The month following the child's 18th birthday, unless

approval has been given by the adoption assistance committee
to continue until the month following the child's 21st birthday
due to mental or physical disability.

(d)  The child dies.
(e)  The adoptive parents die.
(f)  The adoptive parents' legal responsibility for the child

ceases.
(g)  The state determines that the child is no longer

receiving financial support from the adoptive parents.
(h)  The child enters the military.
(i)  The child marries.
(2)  Termination of state medical assistance is subject to

the policies of the Division of Health Care Financing.
(3)  Supplemental adoption assistance shall terminate when

an adoption assistance agreement for a monthly subsidy or state
medical assistance is terminated, the terms of the agreement are
concluded, the authorizing committee determines that the
services funded with supplemental funds are no longer effective
or appropriate based upon an independent review by a qualified
provider, or if lack of availability of state funding prevents
continuation.  Written notice as described in R512-43-10(4)
shall be provided at least 30 days before funding is discontinued
due to lack of availability of state funding appropriated for
adoption assistance or due to determination that services are no
longer effective or appropriate.

R512-43-11.  Fair Hearings.
(1)  Fair Hearing Request.
A written request for a fair hearing may be submitted

within 10 working days after receiving a Department of Human
Services/Child and Family Services decision to the Department
of Human Services if:

(a)  The adoption assistance application is denied;
(b)  The adoption assistance application is not acted upon

with reasonable promptness;
(c)  Adoption assistance or supplemental adoption

assistance is reduced, terminated, or changed without the
concurrence of the adoptive parents;

(d)  The amount of adoption assistance or supplemental
adoption assistance approved was less than the amount
requested by adoptive parents;

(e)  Adoption assistance was not requested prior to
finalization of the adoption and one of the criteria in R512-43-
11(2)(a) applies.

(2)  Post Finalization Request Fair Hearing.
(a)  The fair hearing officer may approve appropriate state

or federal adoption assistance for post finalization requests if
one of the following is met:

(i)  Relevant facts regarding the child, the biological
family, or child's background were known but not presented to
adoptive parents prior to finalization.

(ii)  A denial of assistance was based upon a means test of
the adoptive family.

(iii)  An erroneous state determination was utilized to find
a child ineligible for assistance.

(iv)  The state or adoption agency failed to advise adoptive
parents of the availability of assistance.

(b)  The adoptive parents bear the burden of documenting
that the child meets the definition of a child with a special need
and that one of the criteria in R512-43-11(2)(a) applies.  The
state may provide corroborating facts to the family or the fair
hearing officer.
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R512-43-12.  Interstate Adoption Assistance.
(1)  Child and Family Services is responsible to determine

if a child in Utah public foster care qualifies for adoption
assistance when the child is placed in an adoptive home in
another state.  If the child qualifies, Child and Family Services
provides adoption assistance regardless of the state of residence
of the adoptive family and child.

(2)  If a child with a previous IV-E adoption assistance
agreement enters public foster care because the adoption was
dissolved or ended due to the result of the death of the parents,
the state in which the child is taken into custody in public foster
care is responsible to provide adoption assistance in a
subsequent adoption.

(3)  If a child with a previous IV-E adoption assistance
agreement does not enter public foster care when the adoption
dissolved or ended due to the death of both parents, the new
adoptive parent is responsible to apply for adoption assistance
in the new adoptive parent's state of residence.

(4)  A parent desiring to adopt an out-of-state child who is
not in public foster care but is receiving SSI shall apply for
adoption assistance in the parent's state of residence.

(5)  An adoption assistance agreement remains in effect
regardless of the state of residence of the adoptive parents as
long as the child continues to qualify for adoption assistance.

(6)  If a needed service specified in the agreement is not
funded by the new state of residence, the state making the
original adoption assistance payment remains financially
responsible for paying for the specific service.

KEY:  adoption, child welfare, foster care
March 10, 2014 62A-4a-102
Notice of Continuation September 19, 2011 62A-4a-106

62A-4a-901 through 62-4a-907
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R527.  Human Services, Recovery Services.
R527-275.  Passport Release.
R527-275-1.  Purpose and Authority.

1.  The Office of Recovery Services is authorized to create
rules necessary for the provision of social services by Section
62A-11-107.

2.  The purpose of this rule is to specify the procedures for
the office to release an obligor's passport after it has been denied
for failure to pay child support.

R527-275-2.  Federal Requirements.
The Office of Recovery Services/Child Support Services

(ORS/CSS) adopts the federal regulations as published in 22
CFR 51.60, 51.70, 51.71(1), 51.72, 51.73, and 51.74 April 1,
2008 ed., which are incorporated by reference in this rule.

R527-275-3.  Passport Release Criteria.
1.  If the obligor applies for a new passport or to have a

previously-issued passport renewed and is notified that the
application has been denied for failure to pay child support, the
obligor must contact ORS/CSS to get the passport released.  The
passport will be released if the obligor pays all past-due child
support owing to the state IV-D Agency and/or obligee.

2.  If the obligor's employment requires a valid passport or
there are other extenuating circumstances that require the
obligor to maintain a valid passport, an exception may be
granted if:

a.  the case is IV-A - if the ORS or CSS Director approves
an exception to the payment-in-full requirement.

b.  the case is non-IV-A:
i.  if the ORS or CSS Director approves an exception to the

payment-in-full requirement; and,
ii.  if the child support is owed to the obligee, ORS/CSS is

able to obtain written approval from the obligee to release the
passport.

KEY:  child support, passport
June 9, 2009 18 U.S.C. 1073
Notice of Continuation March 6, 2014 22 CFR 51.60

22 CFR 51.70
22 CFR 51.71(1)

22 CFR 51.72
22 CFR 51.73
22 CFR 51.74

62A-11-107
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R590.  Insurance, Administration.
R590-186.  Bail Bond Surety Business.
R590-186-1.  Purpose.

This rule establishes uniform criteria and procedures for the
initial and renewal licensing, of a bail bond surety company, and
sets standards of conduct for those in the bail bond surety
business in the State of Utah.

R590-186-2.  Authority.
This rule is promulgated pursuant to:
(1)  Section 31A-35-104 which requires the commissioner

to adopt by rule specific licensure, and certification guidelines
and standards of conduct for the bail bond business;

(2)  Subsection 31A-35-301(1) which authorizes the
commissioner to adopt rules necessary to administer Chapter 35
of Title 31A;

(3)  Subsection 31A-35-401(1)(c) which allows the
commissioner to adopt rules governing the granting of licenses
for bail bond surety companies;

(4)  Subsection 31A-35-401(2) which allows the
commissioner to require by rule additional information from bail
bond applicants applying for licensure;

(5)  Subsection 31A-35-406(1)(b) which allows the
commissioner to establish by rule the annual renewal date for
the renewal of a license as a bail bond surety company.

R590-186-3.  Scope and Applicability.
This rule applies to any person engaged in the bail bond

surety business.

R590-186-4.  Initial Company License.
(1)  Persons desiring to become licensed as bail bond

surety companies shall file with the Bail Bond Surety Oversight
Board (Board) a bail bond company application which can be
obtained from the Insurance Department.

(2)  The applicant shall pay the annual license fee set forth
in R590-102, Insurance Department Fee Payment Deadlines,
and provide at least one of the following:

(a)  If the applicant relies on a letter of credit as the basis
for issuing a bail bond, the applicant shall provide an
irrevocable letter of credit with a minimum face value of
$300,000 assigned to the State of Utah from an entity qualified
by state or federal regulators to do business as a financial
institution in the state of Utah.

(b)  If the applicant relies on the ownership of real or
personal property located in Utah as the basis for issuing bail
bonds, the applicant shall provide a financial statement reviewed
by a certified public accountant as of the end of the most current
fiscal year.  The financial statement must show a net worth of at
least $300,000, including a minimum of $100,000 in liquid
assets. The applicant shall also provide a copy of the applicant's
federal income tax returns for the prior two years and, for each
parcel of real property owned by the applicant and included in
the applicant's net worth calculation, a preliminary title report
dated not more than one month prior to the date of the
application and an appraisal dated not more than two years prior
to the date of the application.

(c)  If the applicant relies on their status as the agent of a
bail bond surety insurer as the basis for issuing bail bonds, the
applicant shall provide a Qualifying Power of Attorney issued
by the bail bond surety insurer.

(3)  Applications approved by the Board will be forwarded
to the insurance commissioner for the issuance of a license.

(4)  Applications disapproved by the Board may be
appealed to the insurance commissioner within 15 days of
mailing the notice of disapproval.

(5)  When a bail bond surety pledges the assets of a letter
of credit under 31A-35-404(1), the letter of credit must:

(a)  be drawn on a Utah depository institution;

(b)  be assigned to the state and its political subdivisions to
guarantee the payment of a bail bond forfeiture; and

(c)  be drawn upon by the holder of the judgment of a bail
bond forfeiture, which remains unpaid 60 days following the
suspension of the bail bond surety licensed under 31A-35-504.

R590-186-5.  Company License Renewal.
A licensed bail bond surety company shall renew its license

on or before July 15 of each year by meeting the following
requirements:

(1)  file with the insurance commissioner a renewal
application, pay the required renewal licensing fee set forth in
R590-102, Insurance Department Fee Payment Deadlines, and
provide the additional information described in this section.

(2)  If the applicant relies on the ownership of real or
personal property as the financial basis for issuing bail bonds
the applicant must include the following with the renewal:

(a)  a statement that no material changes have occurred
negatively affecting the property's title, including any liens or
encumbrances that have occurred since the last license renewal;

(b)  a financial statement reviewed by a certified public
accountant as of the end of the most current fiscal year showing
a net worth of at least $300,000, at least $100,000 of which
must consist of liquid assets and a copy of the applicant's federal
income tax return for the prior year; and

(c)  the following items are required as indicated:
(i)  renewal in 2002, 2008, and 2014: a preliminary title

report dated not more than one month prior to the date of the
renewal application for each parcel of real property owned by
the applicant and included in the applicant's net worth
calculation; or

(ii)  renewal in 2005, 2011, and 2017: a preliminary title
report and a current appraisal dated not more than one month
prior to the date of the renewal application for each parcel of
real property owned by the applicant and included in the
applicant's net worth calculation.

(3)  Renewal applicants who were licensed as a bail bond
surety company prior to December 31, 1999, may opt to apply
under the lower limits in effect at that date.

(a)  For renewal applicants relying on a letter of credit as
the financial basis for issuing bail bonds, the amount is reduced
to $250,000.

(b)  For renewal applicants relying on real or personal
property as the basis for issuing bail bonds, the amount is
reduced to a net worth of at least $250,000, at least $50,000 of
which must consist of liquid assets.

(c)  Renewal applicants opting for lower limits are limited
to the 5 to 1 ratio of outstanding bond obligations as shown in
R590-186-9.

(4)  When using a letter of credit at renewal the bail bond
surety must follow R590-186-4(5).

R590-186-6.  Agent License and Renewal.
(1)  Bail bond surety companies and insurers are required

to issue bail bonds only through licensed bail bond agents that
have been contracted with and appointed by the insurer or
designated by the bail bond surety company for whom they are
issuing bail bonds.

(2)  All persons doing business as bail bond agents must be
licensed in accordance with Chapter 23 of Title 31A and
applicable department rules regarding individual agent
licensing.  Bail bond agent licenses are individual limited line
licenses.  These licenses are issued for a two year period and
require no licensing examination or continuing education.

(3)  Individual bail bond agent licenses must be renewed at
the end of the two year licensing period in accordance with
Chapter 23 of Title 31A and applicable department rules
regarding individual agent licensing renewal.
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R590-186-7.  Unprofessional Conduct.
Persons in the bail bond surety business may not engage in

unprofessional conduct.  For purposes of this rule,
unprofessional conduct means the violation of any applicable
insurance law, rule, or valid order of the commissioner, or the
commission of any of the following acts by bail bond sureties,
by bail bond surety agents or by bail bond enforcement agents
working for bail bond sureties:

(1)  having a license as a surety revoked in this or any other
state;

(2)  being involved in any transaction which shows
unfitness to act in a fiduciary capacity or a failure to maintain
the standards of fairness and honesty required of a trustee or
other fiduciary;

(3)  willfully misstating or negligently reporting any
material fact in the initial or renewal application or procuring a
misstatement in the documents supporting the initial or renewal
application;

(4)  being the subject of any outstanding civil judgment
which would reduce the surety's net worth below the minimum
required for licensure;

(5)  being convicted of any felony or of any misdemeanor
that involves the misappropriation of money or property,
dishonesty or perjury;

(6)  failing to report any collateral taken as security on any
bond to the principal, indemnitor, or depositor of such
collateral;

(7)  failing to preserve, or to retain separately, or both, any
collateral taken as security on any bond;

(8)  failing to return collateral taken as security on any
bond to the depositor of such collateral, or the depositor's
designee, within ten business days of having been notified of the
exoneration of the bond and upon payment of all fees owed to
the bail bond agent, whichever is later;

(9)  failing to advise the insurance commissioner of any
change that has reduced the surety's net worth below the
minimum required for licensure;

(10)  using a relationship with any person employed by a
jail facility or incarcerated in a jail facility to obtain referrals;

(11)  offering consideration or gratuities to jail personnel
or peace officers or inmates under any circumstances which
would permit the inference that said consideration was offered
to induce bonding referrals or recommendations;

(12)  failing to deliver to the incarcerated person, or the
person arranging bail on behalf of the incarcerated person, prior
to the time the incarcerated person is released from jail, a one
page disclosure form which at a minimum includes:

(a)  the amount of the bail;
(b)  the amount of the surety's fee, including bail bond

premium, preparation fees, and credit transaction fees;
(c)  the additional collateral, if any, that will be held by the

surety;
(d)  the incarcerated person's obligations to the surety and

the court;
(e)  the conditions upon which the bond may be revoked;
(f)  any additional charges or interest that may accrue;
(g)  any co-signors or indemnitors that will be required; and
(h)  the conditions under which the bond may be

exonerated and the collateral returned.
(13)  using an unlicensed bail bond agent or unlicensed bail

bond enforcement agent;
(14)  using a bail bond agent not contracted and appointed

by the bail bond surety company;
(15)  charging excessive or unauthorized premiums,

excessive fees or other unauthorized charges;
(16)  requiring unreasonable collateral security;
(17)  failing to provide an itemized statement of all

expenses deducted from collateral, if any;
(18)  requiring as a condition of his executing a bail bond

that the principal agree to engage the services of a specified
attorney;

(19)  preparing or issuing fraudulent or forged bonds or
power of attorney;

(20)  signing, executing, or issuing bonds by an unlicensed
person;

(21)  executing bond without countersignature by a
licensed agent at time of issue;

(22)  failing to account for and to pay any premiums held
by the licensee in a fiduciary capacity to the bail bond surety
company, bail bond surety insurer or other person who is
entitled to receive them;

(23)  knowingly violating, advising, encouraging, or
assisting the violation of any statute, court order, or injunction
in the course of a business regulated under this chapter;

(24)  conviction of felony involving illegally using,
carrying, or possessing a dangerous weapon;

(25)  conviction of any act of personal violence or force
against any person or conviction of threatening to commit any
act of personal violence or force against any person, including
but not limited to violent felonies as defined under Utah Code
Annotated Section 76-3-203.5;

(26)  soliciting sexual favors as a condition of obtaining,
maintaining, or exonerating bail bond, regardless of the identity
of the person who performs the favors;

(27)  acting as an unlicensed bail bond enforcement agent;
(28)  failing to comply with the provisions of the Utah

statutes and rules regulating the bail bond surety business or
order of the insurance commissioner, including outstanding
judgments; and

(29)  using deceptive or intimidating practices in which to
gain bail bond business.

R590-186-8.  Investigating Unprofessional Conduct.
The Board or the commissioner shall investigate

allegations of unprofessional conduct on the part of any bail
bond surety, bail bond surety agent, or bail bond producer.
Complaints alleging unprofessional conduct shall be submitted
in writing to the Department of Insurance.

(1)  Investigations shall be completed in the following
manner:

(a)  Upon receipt of a complaint of unprofessional conduct,
the commissioner shall provide a copy of the complaint to the
person against whom the complaint was made, and, if
warranted, to the person's surety.  The commissioner may edit
the copy of the complaint mailed under this subsection as may
be necessary to protect the identity or interests of the person
making the complaint if the complainant so requests.

(b)  The subject of the complaint shall provide to the
commissioner a written response to the complaint within 15
days of the date the complaint was mailed to respondent.

(c)  At the next meeting of the Board, the commissioner
shall present the complaint and the action undertaken by the
Department to receive comment from the Board.

(d)  After the investigation is completed, the commissioner
shall present the findings and recommended disposition to the
Board.  The Board may concur with the commissioner's
recommended disposition, recommend a different disposition,
or request additional investigation.

(i)  Disclosures made to the Board under Sections (c) and
(d)shall be treated as confidential.  Board members may not
disclose or act upon any confidential information obtained
pursuant to investigations conducted under this Section.

(ii)  If the Board requests additional investigation, the
commissioner shall reasonably conduct additional investigation
in compliance with the policies and procedures of the
Department.

(a)  The commissioner shall present findings to the Board
at the next scheduled board meeting, or at a meeting no sooner
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than 30 days after the Board's request, at the discretion of the
Board.

(b)  Upon hearing the results of any additional investigation
by the commissioner, the Board shall provide to the
commissioner its recommendation within 30 days.

R590-186-9.  Bonding Limits.
(1)  An insurance bondsman may not maintain outstanding

bail bond obligations in excess of the amount allowed by the
insurance company.

(2)  A letter of credit bondsman and/or a property
bondsman may not maintain outstanding bail bond obligations
in excess of the amounts provided in the table below:

TABLE

Financial Requirements           Ratio of Outstanding Bond
                                 Obligations to Letter of
                                 Credit or Net Worth and
                                 Liquidity Amounts

$250,000 line of credit          licensed 0 to 36 months: 5 to 1
or net worth/$50,000             licensed over 36 months: 5 to 1
liquidity)
300,000 or more line of          licensed 0 to 36 months:  5 to 1
credit limit or net worth/       licensed over 36 months: 10 to 1
at least $100,000 liquidity

(3)  The commissioner may reduce the bonding limit of a
letter of credit or a property bail bond company who has
qualified for the 10 to 1 ratio if that bail bond company's line of
credit limit or net worth or liquidity limit falls below the limits
stated in Subsection(2) above.

R590-186-10.  Publication of Licensed Bail Bond Surety
Companies.

On or before September 1 of each year, the Board shall
publish a list of bail bond surety companies licensed to do
business in the State of Utah.

R590-186-11.  Definition.
In reference to subsection 31A-35-701(5) "members of

their immediate families" shall be defined as:  spouse, children,
stepchildren, children-in-law, mother, father, brother, sister,
mother-in-law, father-in-law, sister-in-law, brother-in-law, step-
mother, step-father, step-brother, step-sister, half-brother, and
half-sister.

R590-186-12.  Penalties.
Violations of this rule are punishable pursuant to Section

31A-2-308.

R590-186-13.  Enforcement Date.
The commissioner will begin enforcing the revised

provision of this rule 45 days from the rule's effective date.
Non-revised provisions are enforceable as of the effective date.

R590-186-14.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this and the provisions of this rule are declared to be
severable.

KEY:  insurance
March 26, 2014 31A-35-104
Notice of Continuation July 12, 2013 31A-35-301

31A-35-401
31A-35-406
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R590.  Insurance, Administration.
R590-226.  Submission of Life Insurance Filings.
R590-226-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-2-201(3), 31A-2-201.1, and 31A-
2-202(2).

R590-226-2.  Purpose and Scope.
(1)  The purpose of this rule is to set forth the procedures

for submitting:
(a)  life insurance filings required by Section 31A-21-201;

and
(b)  report filings as required.
(2)  This rule applies to:
(a)  all types of individual and group life insurance, and

variable life insurance; and
(b)  group life insurance contracts issued to nonresident

policyholders, including trusts, when Utah residents are
provided coverage by certificates of insurance.

R590-226-3.  Definitions.
In addition to the definitions in Section 31A-1-301, the

following definitions shall apply for the purpose of this rule:
(1)  "Certification" means a statement that the filing being

submitted is in compliance with Utah laws and rules.
(2)  "Data page" means the page or pages in a policy or

certificate that provide the specific data for the insured detailing
the coverage provided and may be titled by the insurer as policy
specifications, policy schedule, policy information, etc.

(3)  "Discretionary group" means a group that has been
specifically authorized by the commissioner under Section 31A-
22-509.

(4)  "Electronic Filing" means a:
(a)  filing submitted via the Internet by using the System

for Electronic Rate and Form Filings, SERFF, or
(b)  filing submitted via an email system.
(5)  "Eligible group" means a group that meets the

definitions in Sections 31A-22-502 through 31A-22-508.
(6)  "Endorsement" means a written agreement attached to

a life insurance policy that alters a provision of the policy, for
example, a war exclusion endorsement, a name change
endorsement and a tax qualification endorsement.

(7)  "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(8)  "Filer" means a person who submits a filing.
(9)  "Filing," when used as a noun, means an item required

to be filed with the department including:
(a)  a policy;
(b)  a form;
(c)  a document;
(d)  an application;
(e)  a report;
(f)  a certificate;
(g)  an endorsement;
(h)  a rider;
(i)  a life insurance illustration;
(j)  a statement of policy cost and benefit information; and
(k)  an actuarial memorandum, demonstration, and

certification.
(10)  "Filing Objection Letter" means a letter issued by the

commissioner when a review has determined the filing fails to
comply with Utah law and rules.  The filing objection letter, in
addition to requiring correction of non-compliant items, may
request clarification or additional information pertaining to the
filing.

(11)  "Filing status information" means a list of the states
to which the filing was submitted, the date submitted, and the
states' actions, including their responses.

(12)  "Issue Ages" means the range of minimum and

maximum ages for which a policy or certificate will be issued.
(13)  "Letter of Authorization" means a letter signed by an

officer of the licensee on whose behalf the filing is submitted
that designates filing authority to the filer.

(14)  "Market type" means the type of policy that indicates
the targeted market such as individual or group.

(15)  "Order to Prohibit Use" means an order issued by the
commissioner that prohibits the use of a filing.

(16)  "Rejected" means a filing is:
(a)  not submitted in accordance with applicable laws or

rules;
(b)  returned to the licensee by the department with the

reasons for rejection; and
(c)  not considered filed with the department.
(17)  "Rider" means a written agreement attached to a life

insurance policy or certificate that adds a benefit, for example,
a waiver of premium rider, an accidental death benefit rider and
a term insurance rider.

(18)  "Type of insurance" means a specific life insurance
product including, but not limited to, term, universal, variable,
or whole life.

(19)  "Utah Filed Date" means the date provided to a filer
by the Utah Insurance Department, that indicates a filing has
been accepted.

R590-226-4.  General Filing Information.
(1)  Each filing submitted must be accurate, consistent,

complete and contain all required documents in order for the
filing to be processed in a timely and efficient manner.  The
commissioner may request any additional information deemed
necessary.

(2)  Licensee and filer are responsible for assuring that a
filing is in compliance with Utah laws and rules.  A filing not in
compliance with Utah laws and rules is subject to regulatory
action under Section 31A-2-308.

(3)  A filing that does not comply with this rule will be
rejected and returned to the filer.  A rejected filing:

(a)  is not considered filed with the department;
(b)  must be submitted as a new filing; and
(c)  will not be reopened for purposes of resubmission.
(4)  A prior filing will not be researched to determine the

purpose of the current filing.
(5)  The department does not review or proofread every

filing.
(a)  A filing may be reviewed:
(i)  when submitted;
(ii)  as a result of a complaint;
(iii)  during a regulatory examination or investigation; or
(iv)  at any other time the department deems necessary.
(b)  If a filing is reviewed and is not in compliance with

Utah laws and rules, a Filing Objection Letter or an Order to
Prohibit Use will be issued to the filer. The commissioner may
require the filer to disclose deficiencies in forms or rating
practices to affected insureds.

(6)  Filing Correction.
(a)  Filing corrections are considered informational.
(b)  Filing corrections must be submitted within 15 days of

the date the original filing was submitted to the department.
(c)  A new filing is required if a filing correction is made

more than 15 days after the date the original filing was
submitted to the department.  The filer must reference the
original filing in the filing description.

(7)  If responding to a Filing Objection Letter or an Order
to Prohibit Use, refer to Section R590-226-13 for instructions.

(8)  Filing withdrawal.  A filer must notify the department
when withdrawing a previously filed form, rate, or
supplementary information.

R590-226-5.  Filing Submission Requirements.
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(1)  All filings must be submitted as an electronic filing.
(a)  All filers must use SERFF to submit a filing.
(b)  EXCEPTION: life settlement filers may choose to use

email instead of SERFF to submit a filing.
(c)  All filings must comply with the "NAIC Uniform Life,

Accident and Health, Annuity, and Credit Coding Matrix," dated
January 1, 2012, and incorporated by reference. This form is
available on the department's website, www.insurance.utah.gov.

(2)  A filings must be submitted by market type and type of
insurance.

(3)  A filing may not include more than one type of
insurance, or request filing for more than one licensee.

(4)  SERFF Filings.
(a)  Filing Description.  Do not submit a cover letter.  On

the General Information tab, complete the Filing Description
section with the following information, presented in the order
shown below.

(i)  Certification.
(A)  The filer must certify that a filing has been properly

completed AND is in compliance with Utah laws and rules.
(B)  The following statement must be included in the filing

description:  "BY SUBMITTING THIS FILING I CERTIFY
THAT THE ATTACHED FILING HAS BEEN COMPLETED
IN ACCORANCE WITH UTAH ADMINISTRATIVE RULE
R590-226 AND IS IN COMPLIANCE WITH APPLICABLE
UTAH LAWS AND RULES".

(C)  The "Utah Life Insurance Filing Certification for
Individual" or the "Utah Life Insurance Filing Certification for
Group" must be properly completed, signed, and attached to the
Supporting Documentation tab.

(D)  A filing will be rejected if the certification is false,
missing, or incomplete.

(E)  A false certification may subject the licensee to
administrative action.

(ii)  Provide a description of the filing including:
(A)  the intent of the filing; and
(B)  the purpose of each document within the filing.
(iii)  Indicate if the filing:
(A)  is new;
(B)  has been submitted to the Interstate Insurance Product

Regulation Commission (IIPRC);
(C)  is replacing or modifying a previous submission; if so,

describe the changes made, if previously rejected or withdrawn,
the reasons for rejection or withdrawal, and the previous Utah
Filed Date or the IIPRC approval date;

(D)  includes documents for informational purposes; if so,
provide the Utah Filed Date; or

(E)  does not include the base policy; if so, provide the
Utah Filed Date of the base policy and describe the effect on the
base policy.

(iv)  Identify if any of the provisions are unusual,
innovative, controversial, or have been previously objected to,
or prohibited, and explain why the provision is included in the
filing.

(v)  Explain any change in benefits or premiums that may
occur while the contract is in force.

(vi)  List the issue ages, which means the range of
minimum and maximum ages for which a policy will be issued.

(vii)  List the minimum death benefit.
(viii)  Identify the intended market for filing, such as senior

citizens, nonprofit organizations, association members,
corporate owned, bank owned, etc.

(b)  Domiciliary Approval and Filing Status Information.
All filings for a foreign licensee must include on the Supporting
Documentation tab:

(i)  copy of domicile approval for the exact same filing; or
(ii)  filing status information, which includes:
(A)  a list of the states to which the filing was submitted;
(B)  the date submitted; and

(C)  summary of the states' actions and their responses; or
(iii)  if the filing is specific to Utah and only filed in Utah,

then state, "UTAH SPECIFIC - NOT SUBMITTED TO ANY
OTHER STATE."

(c)  Group Questionnaire or Discretionary Group
Authorization Letter.  A group filing must attach to the
Supporting Documentation tab either a:

(i)  signed and fully completed "Utah Life and Annuity
Group Questionnaire"; or

(ii)  copy of the Utah Life and Annuity Discretionary
Group Authorization letter.

(d)  Letter of Authorization.
(i)  When the filer is not the licensee, a letter of

authorization from the licensee must be attached to the
Supporting Documentation tab.

(ii)  The licensee remains responsible for the filing being
in compliance with Utah laws and rules.

(e)  Statement of Variability.
(i)  A statement of variability must be attached to the

Supporting Documentation tab and certify:
(A)  the final form will not contain brackets denoting

variable data;
(B)  the use of variable data will be administered in a

uniform and non-discriminatory manner and will not result in
unfair discrimination;

(C)  the variable data included in this statement will be
used on the referenced forms;

(D)  any changes to variable data will be submitted prior to
implementation.

(ii)  Variable data are denoted in brackets and are defined,
either by imbedding in the form, or by a separate form identified
by its own form number and edition date.  Variable data
submitted as a separate form must be in a manner that follows
the construction of the form, by page and paragraph, or page
and footnote.

(iii)  Variable data must be reasonable, appropriate and
compliant.

(iv)  Use of unauthorized variable data is prohibited.
(f)  Life Insurance Illustration Materials.  If the life

insurance form is identified as illustrated, the filing must include
a sample:

(i)  basic illustration complete with data in John Doe
fashion;

(ii)  current illustration actuary's certification;
(iii)  company officer certification; and
(iv)  sample annual report.
(g)  Statement of Policy Cost and Benefit Information.  If

the life insurance form is not illustrated, the filing must include
a sample of the Statement of Policy Cost and Benefit
Information.

(h)  Items being submitted for filing.
(i)  All forms must be attached to the Form Schedule tab.
(ii)  All rating documentation, including actuarial

memorandums and rate schedules, must be attached to the
Rate/Rule Schedule tab.

(iii)  Actuarial Memorandum, Demonstration, and
Certification of Compliance.  An actuarial memorandum,
demonstration of compliance, and a certification of compliance
with Utah laws are required in individual and group life
insurance filings. The memorandum must be currently dated and
signed by the actuary.  The memorandum must include:

(A)  a description of the coverage in detail;
(B)  a demonstration of compliance with applicable

nonforfeiture and valuation laws; and
(C)  a certification of compliance with Utah law.
(5)  Refer to each applicable section of this rule for

additional procedures on how to submit forms and reports.
(6)  A filer submitting a life settlement filing, in addition to

the requirements contained in R590-222-14, shall:
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(a)  attach a letter of authorization from the licensee if the
filer is not the licensee;

(b)  submit the documents in PDF format;
(c)  identify any provisions that are unusual, controversial,

innovative, or have been previously objected to, or prohibited,
and explain why the provision is included in the filing; and

(d)  shall certify that the filing has been properly completed
and is in compliance with Utah laws and rules.

R590-226-6.  Procedures for Filings.
(1)  Forms in General.
(a)  Forms are "File and Use" filings.
(b)  Each form must be identified by a unique form number.

The form number may not be variable.
(c)  Forms must contain a descriptive title on the cover

page.
(d)  Forms must be in final printed form.  Drafts may not be

submitted.
(e)  Blank spaces within the form must be completed in

John Doe fashion to accurately represent the intended market,
purpose, and use.

(i)  If the market intended is for the senior age group, the
form must be completed with data representative of senior
insureds.

(ii)  All John Doe data in the forms including the data page
must be accurate and consistent with the actuarial memorandum,
the basic illustration, the Statement of Policy Cost and Benefit
information, and the application, as applicable.

(2)  Application Filing.
(a)  Each application or enrollment form may be submitted

as a separate filing or may be filed with its related policy or
certificate filing.

(b)  If an application has been previously filed or is filed
separately, an informational copy of the application must be
included with the policy or certificate filing.

(3)  Policy Filings.
(a)  Each type of insurance must be filed separately.
(b)  A policy filing consists of one policy form, including

its related forms, such as the application, sample data page,
rider, endorsement, and actuarial memorandum.

(c)  A policy data page must be included with every policy
filing.

(d)  Only one policy form for a single type of insurance
may be filed, in each filing a life insurance policy with different
premium payment periods is considered one form.

(e)  A policy data page that changes the basic feature of the
policy may not be filed without including the entire policy form
in the filing.

(4)  Rider or Endorsement Filing.
(a)  Related riders or endorsements may be filed together.
(b)  A single rider or endorsement that affects multiple

forms may be filed if the Filing Description references all
affected forms.

(c)  A rider or endorsement that is based on morbidity risks,
such as critical illness or long-term care, is considered accident
and health insurance and must be filed in accordance with Rule
R590-220, "Accident and Health Insurance Filings."

(d)  The filing must include:
(i)  a listing of all base policy form numbers, title and Utah

Filed Dates;
(ii)  a description of how each filed rider or endorsement

affects the base policy; and
(iii)  a sample data page with data for the submitted form.
(e)  Unrelated riders or endorsement may not be filed

together.

R590-226-7.  Additional Procedures for Individual Life
Insurance Forms and Group Life Insurance Certificates
Marketed Individually.

(1)  Insurers filing life insurance forms are advised to
review the following code parts and rules prior to submitting a
filing:

(a)  Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b)  Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c)  R590-79, "Life Insurance Disclosure Rule;"
(d)  R590-93, "Replacement of Life Insurance and

Annuities;"
(e)  R590-94, "Smoker/Nonsmoker Mortality Tables";
(f)  R590-95, "Minimum Nonforfeiture Standards 1980

CSO and 1980 CET Mortality Tables;"
(g)  R590-98, "Unfair Practice in Payment of Life

Insurance and Annuity Policy Values;"
(h)  R590-108, "Interest Rate During Grace Period or Upon

Reinstatement of Policy;"
(i)  R590-122, "Permissible Arbitration Provisions;"
(j)  R590-177, "Life Insurance Illustrations;"
(k)  R590-191, "Unfair Life Insurance Claims Settlement

Practice;"
(l)  R590-198, "Valuation of Life Insurance Policies;" and
(m)  R590-223, "Rule to Recognize 2001 CSO Mortality

Table."
(2)  Every filing for an individual life insurance policy,

rider or benefit endorsement, and a group life insurance policy
that includes certificates that are marketed individually, shall
include an actuarial memorandum, which includes a
demonstration and certification of compliance with:

(a)  Section 31A-22-408, "Standard Nonforfeiture Law for
Life Insurance;" and

(b)  Section 31A-17 Part V, "Standard Valuation Law."

R590-226-8.  Additional Procedures for Group Market
Filings.

(1)  A filer submitting group life insurance filings are
advised to review the following code parts and rules prior to
submitting a filing:

(a)  Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b)  Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c)  Section 31A-22 Part V, "Group Life Insurance;"
(d)  R590-79, "Life Insurance Disclosure Rule;" and
(e)  R590-191, "Unfair Life Insurance Claims Settlement

Practice."
(2)  A policy must be included with each certificate filing

along with a master application and enrollment form.
(3)  Statement of Policy Cost and Benefit Information.  A

statement of policy cost and benefit information must be
included in non-term group life insurance and preneed funeral
policies or prearrangements.  This disclosure requirement shall
extend to the issuance or delivery of certificates as well as to the
master policy in compliance with R590-79-3.

(4)  Actuarial Memorandum.  An actuarial memorandum
must be included in all group life insurance filings describing
the coverage in detail and certifying compliance with applicable
laws and rules.  For non-term group life filings, the
memorandum must also demonstrate nonforfeiture compliance
with Section 31A-22-515.

(5)  Eligible Group.  A filing for an eligible group must
include a completed "Utah Life and Annuity Group
Questionnaire."

(a)  A questionnaire must be completed for each eligible
group under Section 31A-22-502 through 508.

(b)  When a filing applies to multiple employer-employee
groups under Section 31A-22-502, only one questionnaire is
required to be completed.

(6)  Discretionary Group.  If a group is not an eligible
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group, then specific discretionary group authorization must be
obtained prior to submitting the filing. If a form filing is
submitted without discretionary group authorization, the filing
will be rejected.

(a)  To obtain discretionary group authorization a "Utah
Life and Annuity Request For Discretionary Group
Authorization" must be submitted and include all required
information.

(b)  Evidence or proof of the following items is considered
in determining acceptability of a discretionary group:

(i)  existence of a verifiable group;
(ii)  that granting permission is not contrary to public

policy;
(iii)  the proposed group would be actuarially sound;
(iv)  the group would result in economies of acquisition

and administration which justify a group rate; and
(v)  the group would not present hazards of adverse

selection.
(c)  Discretionary group filings that do not provide

authorization documentation will be rejected.
(d)  Any changes to an authorized discretionary group must

be submitted to the department, such as change of name, trustee,
domicile state, within 30 days of the change.

(e)  The commissioner may periodically re-evaluate the
group's authorization.

R590-226-9.  Additional Procedures for Variable Life
Filings.

(1)  Insurers submitting variable life filings are advised to
review the following code section and rule prior to submitting
a filing:

(a)  Section 31A-22-411, "Contracts Providing Variable
Benefits;"

(b)  R590-133, "Variable Contracts."
(2)  A variable life insurance policy must have been

previously approved or accepted by the licensee's state of
domicile before it is submitted for filing in Utah.

(3)  Information regarding the status of the filing of the
variable life insurance policy with the Securities and Exchange
Commission must be included in the filing.

(4)  The description and the actuarial memorandum must:
(a)  describe the types of accounts available in the policy;

and
(b)  identify those accounts that are separate accounts,

including modified guaranteed accounts, and those that are
general accounts.

(5)  The actuarial memorandum must demonstrate
nonforfeiture compliance:

(a)  for separate accounts pursuant to Section 31A-22-411;
and

(b)  for fixed interest general accounts pursuant to Section
31A-22-408.

(c)  In addition, for fixed accounts, the actuarial
memorandum must:

(i)  identify the guaranteed minimum interest rate; and
(ii)  identify the maximum surrender charges.
(6)  An actuarial certification of compliance with applicable

Utah laws and rules must be included in the filing.
(7)  A prospectus is not required to be filed.

R590-226-10.  Additional Procedures for Combination
Policies, Riders or Endorsements Providing Life and
Accident and Health Benefits.

A filer submitting life and health combination policies, or
health riders or endorsement to life policies, is advised to review
Rule R590-220.

(1)  A combination filing is a policy, rider, or endorsement
which creates a product that provides both life and accident and
health insurance benefits.

(a)  The two types of acceptable combination filings are a
rider or endorsement or an integrated policy.

(b)  Combination filings take considerable time to process,
and will be processed by both the Health Section and the Life
Section of the Health and Life Insurance Division.

(2)  A combination filing must be submitted separately to
both the Health Section and the Life Section of the Health and
Life Insurance Division.

(3)(a)  For an integrated policy, the filing must be
submitted to the appropriate division based on benefits provided
in the base policy.

(b)  For a rider or endorsement, the filing must be
submitted to the appropriate section based on benefits provided
in the rider or endorsement.

(4)  The Filing Description must identify the filing as
having a combination of insurance types, such as:

(a)  whole policy with a long-term care benefit rider; or
(b)  major medical health policy that includes a life

insurance benefit.

R590-226-11.  Classification of Documents.
(1)  In accordance with Section 63G-2-305, the only

information the commissioner may classify as protected is:
(a)  information deemed to be a trade secret.  Trade secret

means information, including a formula, pattern, compilation,
program, device, method, technique, or process, that:

(i)  derives independent economic value, actual or
potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who can
obtain economic value from its disclosure or use; and

(ii)  is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy; or

(b)  commercial information and non-individual financial
information obtained from a person if:

(i)  disclosure of the information could reasonably be
expected to result in unfair competitive injury to the person
submitting the information or would impair the ability of the
commissioner to obtain necessary information in the future ; and

(ii)  the person submitting the information has a greater
interest in prohibiting access than the public in obtaining access.

(2)  The person submitting the information under
Subsection (1)(a) or (b) and claiming that such is or should be
protected shall provide the commissioner with the information
in Section 63G-2-309(1)(a)(i).

(a)  The filer shall request which specific document the
filer believes qualifies under Subsections 63G-2-305(1) or (2)
when the filing is submitted; and

(b)  the request shall include a written statement of reasons
supporting the request that the information should be classified
as protected.

(3)  Once the filing has been received, the commissioner
will review the documents the filer has requested to be classified
as protected to determine if the request meets the requirements
of Subsections 63G-2-305(1) or (2).

(a)  If all the information in the document meets the
requirements for being classified as protected and the required
statement is included, the document will be classified as
protected and the information will not be available to the public.

(b)  If all the information in the document does not meet
the requirements for being classified as protected, the
commissioner will notify the filer of the denial, the reasons for
the denial, and the filer's right to appeal the denial.  The filer has
30 days to appeal the denial as allowed by Section 63G-2-401.

(c)(i)  Despite the denial of classifying the information as
protected, the commissioner shall treat the information as if it
had been classified as protected until:

(A)  the 30 day time limit for an appeal to the
commissioner has expired; or

(B)  the filer has exhausted all appeals available under Title
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63G, Chapter 2, Part 4 and the document has been found to be
a public document.

(ii)  During the 30 day time limit to appeal or the appeal
process, the filer may withdraw:

(A)  the filing; or
(B)  the request for designation as protected.
(d)  If the filer combines in a document, information it

wishes to be classified as protected with information that is
public, the document will be classified as public.

R590-226-12.  Insurer Annual Reports.
All licensee annual reports must be properly identified and

must be filed separately from other filings.  Each annual report
must be submitted when requested.

R590-226-13.  Correspondence and Status Checks.
(1)  Correspondence.  When corresponding with the

department, provide sufficient information to identify the
original filing:

(a)  type of insurance;
(b)  date of filing;
(c)  form numbers;
(d)  Submission method, SERFF, or email; and
(e)  SERFF tracking number.
(2)  Status Checks.
(a)  A complete filing is usually processed within 45 days

of receipt.
(b)  A filer can request the status of its filing 60 days after

the date of submission.  A response will not be provided to a
status request prior to 60 days.

R590-226-14.  Responses.
(1)  Response to a Filing Objection Letter.  When

responding to a Filing Objection Letter a filer must:
(a)  provide an explanation identifying all changes made;
(b)  include an underline and strikeout version for each

revised document;
(c)  include a final version of revised documents that

incorporates all changes; and
(d)  for filing submitted in SERFF, attach the documents in

Subsections R590-226-13 (1)(b)(c) to appropriate Form
Schedule or Rate/Rule Schedule tab.

(2)  Response to an Order to Prohibit Use.
(a)  An Order to Prohibit Use becomes final 15 days after

the date of the order.
(b)  Use of the filing must be discontinued no later than the

date specified in the order.
(c)  To contest an Order to Prohibit Use, the commissioner

must receive a written request for a hearing no later than 15 days
after the date of the order.

(d)  A new filing is required if the licensee chooses to make
the requested changes addressed in the Filing Objection Letter.
The new filing must reference the previously prohibited filing.

R590-226-15.  Penalties.
Persons found, to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R590-226-16.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule 15 days from the effective date of this
rule.

R590-226-17.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule, which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  life insurance filings
October 16, 2013 31A-2-201
Notice of Continuation March 18, 2014 31A-2-201.1

31A-2-202
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R590.  Insurance, Administration.
R590-227.  Submission of Annuity Filings.
R590-227-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-2-201(3), 31A-2-201.1, and 31A-
2-202(2).

R590-227-2.  Purpose and Scope.
(1)  The purpose of this rule is to set forth the procedures

for submitting annuity filings under Section 31A-21-201.
(2)  This rule applies to:
(a)  all types of individual and group annuities, and variable

annuities; and
(b)  group annuity contracts issued to nonresident contract

holders, including trusts, when Utah residents are provided
coverage by certificates of insurance.

R590-227-3.  Definitions.
In addition to the definitions of Section 31A-1-301, the

following definitions shall apply for the purpose of this rule:
(1)  "Certification" means a statement that the filing being

submitted is in compliance with Utah laws and rules.
(2)  "Contract" means the annuity policy including attached

endorsements and riders;
(3)  "Data page" means the page or pages in a contract or

certificate that provide the specific data for the annuitant
detailing the coverage provided and may be titled by the insurer
as contract specifications, contract schedule, policy information,
etc.

(4)  "Discretionary group" means a group that has been
specifically authorized by the commissioner under Section 31A-
22-509.

(5)  "Electronic Filing" means a filing submitted via the
Internet by using the System for Electronic Rate and Form
Filings, SERFF.

(6)  "Eligible group" means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(7)  "Endorsement" means a written agreement attached to
an annuity contract that alters a provision of the contract, for
example, a name change endorsement and a tax qualification
endorsement.

(8)  "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(9)  "Filer" means a person who submits a filing.
(10)  "Filing," when used as a noun, means an item

required to be filed with the department including:
(a)  a contract;
(b)  a form;
(c)  a document;
(d)  an application;
(e)  a report;
(f)  a certificate;
(g)  an endorsement;
(h)  a rider; and
(i)  an actuarial memorandum, demonstration, and

certification.
(11)  "Filing Objection Letter" means a letter issued by the

commissioner when a review has determined the filing fails to
comply with Utah law and rules.  The filing objection letter, in
addition to requiring correction to non-compliant items, may
request clarification or additional information pertaining to the
filing.

(12)  "Filing status information" means a list of the states
to which the filing was submitted, the date submitted, and the
states' actions, including their responses.

(13)  "Issue Ages" means the range of minimum and
maximum ages for which a contract or certificate will be issued.

(14)  "Letter of Authorization" means a letter signed by an
officer of the licensee on whose behalf the filing is submitted

that designates filing authority to the filer.
(15)  "Market type" means the type of contract that

indicates the targeted market such as individual or group.
(16)  "Order to Prohibit Use" means an order issued by the

commissioner that prohibits the use of a filing.
(17)  "Rejected" means a filing is:
(a)  not submitted in accordance with applicable laws or

rules;
(b)  returned to the licensee by the department with the

reasons for rejection; and
(c)  not considered filed with the department.
(18)  "Rider" means a written agreement attached to an

annuity contract or certificate that adds a benefit, for example,
a waiver of surrender charge, a guaranteed minimum withdrawal
benefit and a guaranteed minimum income benefit.

(19)  "Type of insurance" means a specific type of annuity
including, but not limited to, equity indexed annuity, single
premium immediate annuity, modified guaranteed annuity,
deferred annuity, or variable annuity.

(20)  "Utah Filed Date" means the date provided to a filer
by the Utah Insurance Department that indicates a filing has
been accepted.

R590-227-4.  General Filing Information.
(1)  Each filing submitted must be accurate, consistent,

complete and contain all required documents in order for the
filing to be processed in a timely and efficient manner.  The
commissioner may request any additional information deemed
necessary.

(2)  A licensee and filer are responsible for assuring that a
filing is in compliance with Utah laws and rules.  A filing not in
compliance with Utah laws and rules is subject to regulatory
action under Section 31A-2-308.

(3)  A filing that does not comply with this rule will be
rejected and returned to the filer.  A rejected filing:

(a)  is not considered filed with the department;
(b)  must be submitted as a new filing; and
(c)  will not be reopened for purposes of resubmission.
(4)  A prior filing will not be researched to determine the

purpose of the current filing.
(5)  The department does not review or proofread every

filing.
(a)  A filings may be reviewed:
(i)  when submitted;
(ii)  as a result of a complaint;
(iii)  during a regulatory examination or investigation; or
(iv)  at any other time the department deems necessary.
(b)  If a filing is reviewed and is not in compliance with

Utah laws and rules, a Filing Objection Letter or an Order to
Prohibit Use will be issued to the filer.  The commissioner may
require the filer to disclose deficiencies in forms or rating
practices to affected insureds.

(6)  Filing Correction.
(a)  Filing corrections are considered informational.
(b)  Filing corrections must be submitted within 15 days of

the date the original filing was submitted to the department.
(c)  A new filing is required if a filing correction is made

more than 15 days after the date original filing was submitted to
department.  The filer must reference the original filing in the
filing description.

(7)  If responding to a Filing Objection Letter or an Order
to Prohibit Use, refer to R590-227-12 for instructions.

(8)  Filing withdrawal.  A filer must notify the department
when withdrawing a previously filed form, rate, or
supplementary information.

R590-227-5.  Filing Submission Requirements.
(1)  All filings must be submitted as an electronic filing.
(a)  All filers must use SERFF to submit a filing.
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(b)  All filings must comply with The "NAIC Uniform Life,
Accident and Health, Annuity, and Credit Coding Matrix," dated
January 1, 2012, and incorporated by reference. This form is
available on the department's website, www.insurance.utah.gov.

(2)  A filings must be submitted by market type and type of
insurance.

(3)  A filing may not include more than one type of
insurance, or request filing for more than one licensee.

(4)  SERFF Filings.
(a)  Filing Description.  Do not submit a cover letter.  On

the General Information tab, complete the Filing Description
section with the following information, presented in the order
shown below.

(i)  Certification.
A.  The filer must certify that a filing has been properly

completed AND is in compliance with Utah laws and rules.
B.  The following statement must be included in the filing

description:  "BY SUBMITTING THIS FILING I CERTIFY
THAT THE ATTACHED FILING HAS BEEN COMPLETED
IN ACCORANCE WITH UTAH ADMINISTRATIVE RULE
R590-266 AND IS IN COMPLIANCE WITH APPLICABLE
UTAH LAWS AND RULES".

C.  The "Utah Life Insurance Filing Certification for
Individual" or the "Utah Life Insurance Filing Certification for
Group" must be properly completed, signed, and attached to the
Supporting Documentation tab.

D.  A filing will be rejected if the certification is false,
missing, or incomplete.

E.  A false certification may subject the licensee to
administrative action.

(ii)  Provide a description of the filing including:
(A)  the intent of the filing; and
(B)  the purpose of each document within the filing.
(iii)  Indicate if the filing:
(A)  is new;
(B)  has been submitted with the Interstate Insurance

Product Regulation Commission (IIPRC);
(C)  is replacing or modifying a previous submission; if so,

describe the changes made, if previously rejected or withdrawn,
the reasons for rejection or withdrawal, and the previous Utah
Filed Date or the IIPRC Date;

(D)  includes documents for informational purposes; if so,
provide the Utah Filed Date; or

(E)  does not include the base policy; if so, provide the
Utah Filed Date of the base policy and describe the effect on the
base policy.

(iv)  Identify if any of the provisions are unusual,
controversial, or have been previously objected to, or
prohibited, and explain why the provision is included in the
filing.

(v)  Explain any change in benefits or premiums that may
occur while the contract is in force.

(vi)  List the issue ages, which means the range of
minimum and maximum ages for which a policy will be issued.

(vii)  List the minimum initial premium.
(viii)  Identify the intended market for the filing, such as

senior citizens, nonprofit organizations, association members,
corporate owned, bank owned, etc.

(b)  Domiciliary Approval and Filing Status Information.
All filings for a foreign licensee must include on the Supporting
Documentation tab:

(i)  copy of domicile approval for the exact same filing; or
(ii)  filing status information which includes:
(A)  a list of the states to which the filing was submitted;
(B)  the date submitted; and
(C)  summary of the states' actions and their responses; or
(iii)  if the filing is specific to Utah and only filed in Utah,

then state, "UTAH SPECIFIC - NOT SUBMITTED TO ANY
OTHER STATE."

(c)  Group Questionnaire or Discretionary Group
Authorization Letter.  A group filing must attach to the
Supporting Documentation tab either a:

(i)  signed and fully completed "Utah Life and Annuity
Group Questionnaire"; or

(ii)  copy of the Utah Life and Annuity Discretionary
Group Authorization letter.

(d)  Letter of Authorization.
(i)  When the filer is not the licensee, a letter of

authorization from the licensee must be attached to the
Supporting Documentation tab.

(ii)  The licensee remains responsible for the filing being
in compliance with Utah laws and rules.

(e)  Statement of Variability.
(i)  A statement of variability must be attached to the

Supporting Documentation tab and certify:
(A)  the final form will not contain brackets denoting

variable data;
(B)  the use of variable data will be administered in a

uniform and non-discriminatory manner and will not result in
unfair discrimination;

(C)  the variable data included in this statement will be
used on the referenced forms;

(D)  any changes to variable data will be submitted prior to
implementation.

(ii)  Variable data are denoted in brackets and are defined,
either by imbedding in the form, or by a separate form identified
by its own form number and edition date.  Variable data
submitted as a separate form must be in a manner that follows
the construction of the form, by page and paragraph, or page
and footnote.

(iii)  Variable data must be reasonable, appropriate and
compliant.

(iv)  Use of unauthorized variable data is prohibited.
(f)  Annuity Report.  All annuity filings must include a

sample annuity annual report.
(g)  Items being submitted for filing.
(i)  All forms must be attached to the Form Schedule tab.
(ii)  All rating documentation, including actuarial

memorandums and rate schedules, must be attached to the
Rate/Rule Schedule tab.

(iii)  Actuarial Memorandum, Demonstration, and
Certification of Compliance.  An actuarial memorandum,
demonstration of compliance, and a certification of compliance
with Utah law are required in individual and group life
insurance filings. The memorandum must be currently dated and
signed by the actuary.  The memorandum must include:

(A)  description of the coverage in detail;
(B)  demonstration of compliance with applicable

nonforfeiture and valuation laws; and
(C)  a certification of compliance with Utah law.
(5)  Refer to each applicable Section of this rule for

additional procedures on how to submit forms and reports.

R590-227-6.  Procedures for Filings.
(1)  Forms in General.
(a)  Forms are "File and Use" filings.
(b)  Each form must be identified by a unique form

number.  The form number may not be variable.
(c)  Forms must contain a descriptive title on the cover

page.
(d)  Forms must be in final printed form or printer's proof

format.  Drafts may not be submitted.
(e)  Blank spaces within the form must be completed in

John Doe fashion to accurately represent the intended market,
purpose, and use.

(i)  If the market intended is for the senior age market, the
form must be completed with data representative of senior
annuitants.
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(ii)  All John Doe data in the forms including the data page
must be accurate and consistent with the actuarial memorandum,
the application, and any marketing materials, as applicable.

(2)  Application Filing.
(a)  Each application or enrollment form may be submitted

as a separate filing or may be filed with its related policy or
certificate filing.

(b)  If an application has been previously filed or is filed
separately, an informational copy of the application must be
included with the policy or certificate filing.

(3)  Contract Filing.
(a)  Each type of annuity must be filed separately.
(b)  A contract filing consists of one contract form,

including its related forms, such as an application, data page,
rider or endorsement, and actuarial memorandum.

(c)  A contract data page must be included with every
contract filing.

(d)  Only one contract form for a single type of insurance
may be filed.

(e)  A contract data page that changes the basic feature of
the contract may not be filed without including the entire
contract form in the filing.

(4)  Rider or Endorsement Filings.
(a)  Related riders or endorsements may be filed together.
(b)  A single rider or endorsement that affects multiple

forms may be filed if the Filing Description references all
affected forms.

(c)  A rider or endorsement that is based on morbidity risks
such as critical illness or long-term care, is considered accident
and health insurance and must be filed in accordance with Rule
R590-220, "Accident and Health Insurance Filings".

(d)  The filing must include:
(i)  a listing of all base contract form numbers, title and

Utah Filed Dates; and
(ii)  a description of how each filed rider or endorsement

affects the base contract.
(iii)  a sample data page with data for the submitted form.
(e)  Unrelated endorsements may not be filed together.

R590-227-7.  Additional Procedures for Fixed Annuity
Filings.

(1)  Insurers filing annuity forms are advised to review the
following code sections and rules prior to submitting a filing:

(a)  Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b)  Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c)  R590-93, "Replacement of Life Insurance and
Annuities;"

(d)  R590-96, "Annuity Mortality Tables;" and
(e)  R590-191, "Unfair Life Insurance Claims Settlement

Practice."
(2)  Every filing of an individual annuity contract, rider or

endorsement providing benefits, and every group annuity filing
including certificates that are marketed individually, shall
include an actuarial memorandum, a demonstration, and a
certification of compliance with nonforfeiture and valuation
laws.  Refer to the following:

(a)  Section 31A-22-409, "Standard Nonforfeiture Law for
Deferred Annuities;" and

(b)  Section 31A-17 Part V, "Standard Valuation Law."
(3)  When submitting annuity filings the General

Information Tab must:
(a)  identify the specific subsection of the Utah

nonforfeiture law, which applies to the submitted annuity;
(b)  describe the basic features of the form submitted;
(c)  identify and describe the interest earning features;

including the guaranteed interest rate, the guaranteed interest
terms, and any market value adjustment feature;

(d)  describe the guaranteed and nonguaranteed values
including any bonuses;

(e)  describe all charges, fees and loads;
(f)  list and describe all accounts, options and strategies, if

any;
(g)  identify whether the accounts are fixed interest general

accounts, registered separate accounts including modified
guaranteed separate accounts; and

(h)  describe any restrictions or limitations regarding
withdrawals, surrenders, and the maturity date or settlement
options.

(4)  The contract must be complete with a sample
specification page attached.

(5)  The actuarial memorandum must:
(a)  be currently dated and signed by the actuary;
(b)  identify the specific subsections of the Utah

nonforfeiture law which applies to the submitted annuity;
(c)  describe all contract provisions in detail, including all

guaranteed and non-guaranteed elements, that may affect the
values;

(d)  identify the guaranteed minimum interest crediting
rates;

(e)  describe in detail the particular methods of crediting
interest, including:

(i)  guaranteed fixed interest rates; and
(ii)  guaranteed interest terms.
(f)  specifically identify, describe and list all charges and

fees, including loads, surrender charges, market value
adjustments or any other adjustment feature;

(g)  describe in detail all accounts and factors that are used
to calculate guaranteed minimum nonforfeiture values and
minimum cash surrender values in the contract and the elements
used in the calculation of the minimum values required by the
law; and

(h)  include the formulas used to calculate the minimum
guaranteed values provided by the contract and the formulas
used to calculate the minimum guaranteed values required by
the applicable subsections of the nonforfeiture law.

(6)  The actuarial demonstration must:
(a)  compare minimum contract values with minimum

nonforfeiture values;
(b)  be based on representative premium patterns, for

flexible premium products use both a single premium and level
premium payment, and for both age 35 and age 60 or the highest
issue age if lower;

(c)  numerically demonstrate that the values based on the
guaranteed minimum interest rates, the maximum surrender
charges, fees, loads, and any other factors affecting values,
provide values that are in compliance with the Standard
Nonforfeiture Law using both the retrospective and the
prospective tests, each test must be clearly identified, and
include the following:

(i)  For the retrospective test, describe the net consideration
and the interest rates used in the accumulation.  Numerically
compare the guaranteed contract values with the minimum
values required by the nonforfeiture law.

(ii)  For the prospective test, identify the maturity value and
the interest rate used for each respective year to determine the
present value.  Numerically compare the guaranteed contract
values with the minimum values required by the nonforfeiture
law.

(7)  The actuarial certification of compliance must be
currently dated and signed by the actuary.  The certification
must state that the formulas used and values provided are in
compliance with Utah laws and rules.

R590-227-8.  Additional Procedures for Group Annuity
Filings.

(1)  A filer submitting group annuity filings are advised to
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review the following code sections and rules prior to submitting
a filing:

(a)  Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b)  Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c)  Section 31A-22 Part V, "Group Life Insurance;" and
(d)  R590-191, "Unfair Life Insurance Claims Settlement

Practice."
(2)  A group contract must be included with each certificate

filing along with the master application and enrollment form.
(3)  Actuarial Memorandum.  An actuarial memorandum

must be included in all group annuity filing describing the
features of the contract and certifying compliance with
applicable laws and rules.

(4)  Eligible Groups.  A filing for an eligible group must
include a completed "Utah Life and Annuity Group
Questionnaire."

(a)  A questionnaire must be completed for each eligible
group under Sections 31A-22-502 through 508.

(b)  When a filing applies to multiple employer-employee
groups under Section 31A-22-502, only one questionnaire is
required to be completed.

(5)  Discretionary Group.  If a group is not an eligible
group, then specific discretionary group authorization must be
obtained prior to submitting the filing. If a filing is submitted
without discretionary group authorization, the filing will be
rejected.

(a)  To obtain discretionary group authorization a "Utah
Life and Annuity Request For Discretionary Group
Authorization" must be submitted and include all required
information.

(b)  Evidence or proof of the following items is considered
in determining acceptability of a discretionary group:

(i)  existence of a verifiable group;
(ii)  that granting permission is not contrary to public

policy;
(iii)  the proposed group would be actuarially sound;
(iv)  the group would result in economies of acquisition

and administration which justify a group rate; and
(v)  the group would not present hazards of adverse

selection.
(c)  Discretionary group filings that do not provide

authorization documentation will be rejected.
(d)  Any changes to an authorized discretionary group must

be submitted to the department, such as; change of name,
trustee, domicile state, within 30 days of the change.

(e)  The commissioner may periodically re-evaluate the
group's authorization.

R590-227-9.  Additional Procedures for Variable Annuity
Filings Procedures.

(1)  Insurers submitting variable annuity filings are advised
to review the following code sections and rule prior to
submitting a filing:

(a)  Section 31A-22-411, "Contracts Providing Variable
Benefits;" and

(b)  R590-133, "Variable Contracts."
(2)  A variable annuity contract must have been previously

approved or accepted by the licensee's state of domicile before
it is submitted for filing in Utah.

(3)  Information regarding the status of the filing of the
variable annuity with the Securities and Exchange Commission
must be included in the filing.

(4)  The description and the actuarial memorandum must:
(a)  describe the type of accounts available in the contract;

and
(b)  identify those accounts that are separate accounts,

including modified guaranteed annuities, and those accounts

that are general accounts.
(5)  The actuarial memorandum must describe all contract

provisions in detail, including all guaranteed and non-
guaranteed elements that may affect the values.

(6)  The actuarial demonstration must numerically
demonstrate compliance with the applicable nonforfeiture laws:

(a)  for variable annuities, including modified guaranteed
annuities, pursuant to Section 31A-22-411;

(b)  for fixed interest general accounts pursuant to 31A-22-
409, identify and describe all guaranteed factors that affect
values, including:

(i)  the guaranteed minimum interest rate; and
(ii)  the maximum surrender charges and loads.
(7)  An actuarial certification of compliance with

applicable Utah laws and rules must be included in the filing.
(8)  A filing for a rider that provides benefits, such as

guaranteed minimum death benefit and guaranteed minimum
withdrawal benefit, must include an actuarial memorandum.

(9)  A prospectus is not required to be filed.

R590-226-10.  Classification of Documents.
(1)  In accordance with Section 63G-2-305, the only

information the commissioner may classify as protected is:
(a)  information deemed to be a trade secret.  Trade secret

means information, including a formula, pattern, compilation,
program, device, method, technique, or process, that:

(i)  derives independent economic value, actual or
potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who can
obtain economic value from its disclosure or use; and

(ii)  is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy; or

(b)  commercial information and non-individual financial
information obtained from a person if:

(i)  disclosure of the information could reasonably be
expected to result in unfair competitive injury to the person
submitting the information or would impair the ability of the
commissioner to obtain necessary information in the future ; and

(ii)  the person submitting the information has a greater
interest in prohibiting access than the public in obtaining access.

(2)  The person submitting the information under
Subsection (1)(a) or (b) and claiming that such is or should be
protected shall provide the commissioner with the information
in Section 63G-2-309(1)(a)(i).

(a)  The filer shall request which specific document the
filer believes qualifies under Subsections 63G-2-305(1) or (2)
when the filing is submitted; and

(b)  the request shall include a written statement of reasons
supporting the request that the information should be classified
as protected.

(3)  Once the filing has been received, the commissioner
will review the documents the filer has requested to be classified
as protected to determine if the request meets the requirements
of Subsections 63G-2-305(1) or (2).

(a)  If all the information in the document meets the
requirements for being classified as protected and the required
statement is included, the document will be classified as
protected and the information will not be available to the public.

(b)  If all the information in the document does not meet
the requirements for being classified as protected, the
commissioner will notify the filer of the denial, the reasons for
the denial, and the filer's right to appeal the denial.  The filer has
30 days to appeal the denial as allowed by Section 63G-2-401.

(c)(i)  Despite the denial of classifying the information as
protected, the commissioner shall treat the information as if it
had been classified as protected until:

(A)  the 30 day time limit for an appeal to the
commissioner has expired; or

(B)  the filer has exhausted all appeals available under Title



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 172

63G, Chapter 2, Part 4 and the document has been found to be
a public document.

(ii)  During the 30 day time limit to appeal or the appeal
process, the filer may withdraw:

(A)  the filing; or
(B)  the request for designation as protected.
(d)  If the filer combines in a document, information it

wishes to be classified as protected with information that is
public, the document will be classified as public.

R590-227-11.  Correspondence and Status Checks.
(1)  Correspondence.  When corresponding with the

department, provide sufficient information to identify the
original filing:

(a)  type of insurance;
(b)  date of filing;
(c)  form numbers; and
(d)  SERFF tracking number
(2)  Status Checks.
(a)  A complete filing is usually processed within 45 days

of receipt.
(b)  A filer can request the status of its filing 60 days after

the date of submission.  A response will not be provided to a
status request prior to 60 days.

R590-227-12.  Responses.
(1)  Response to a Filing Objection Letter.  When

responding to a Filing Objection Letter a filer must:
(a)  provide an explanation identifying all changes made;
(b)  include an underline and strikeout version for each

revised document;
(c)  a final version of revised documents that incorporate all

changes; and
(d)  for filing submitted in SERFF, attached the documents

in Subsections R590-227-11(1)(b)(c) to appropriate Form
Schedule or Rate/Rule Schedule tab.

(2)  Response to an Order to Prohibit Use.
(a)  An Order to Prohibit Use becomes final 15 days after

the date of the Order.
(b)  Use of the filing must be discontinued no later than the

date specified in the Order.
(c)  To contest an Order to Prohibit Use, the commissioner

must receive a written request for a hearing no later than 15 days
after the date of the Order.

(d)  A new filing is required if the licensee chooses to make
the requested changes addressed in the Filing Objection Letter.
The new filing must reference the previously prohibited filing.

R590-227-13.  Penalties.
Persons found, to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R590-227-14.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule 15 days from the effective date of this
rule.

R590-227-15.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  annuity insurance filings
October 16, 2013 31A-2-201
Notice of Continuation March 18, 2014 31A-2-201.1

31A-2-202



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 173

R590.  Insurance, Administration.
R590-228.  Submission of Credit Life and Credit Accident
and Health Insurance Form and Rate Filings.
R590-228-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsection 31A-2-201(3), 31A-2-201.1, 31A-2-
202(2), 31A-22-807.

R590-228-2.  Purpose and Scope.
(1)  The purpose of this rule is to set forth the procedures

for submitting:
(a)  Credit life and credit accident and health insurance

filings required by Section 31A-21-201;
(b)  Credit life and credit accident and health insurance rate

filings required by Section 31A-22-807, R590-91; and
(c)  report filings as required.
(2)  This rule applies to all credit life insurance and credit

accident and health insurance including group contracts issued
to nonresident policyholders, including trusts, when Utah
residents are provided coverage by certificates of insurance.

R590-228-3.  Definitions.
In addition to the definitions of Section 31A-1-301, the

following definitions shall apply for the purpose of this rule:
(1)  "Certification" means a statement that the filing being

submitted is in compliance with Utah laws and rules.
(2) "Data page" means the page or pages in a policy and

certificate that provide the specific data for the insured detailing
the coverage provided and may be titled by the insurer as
schedule page, schedule of benefits and premiums, etc.

(3)  "Electronic Filing" means a filing submitted via the
Internet by using the System for Electronic Rate and Form
Filing, SERFF.

(4)  "Eligible group" means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(5)  "Endorsement" means a written agreement attached to
a life insurance policy that alters a provision of the policy. An
example is a company change of name.

(6)  "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(7)  "File for Approval" means a filing can be used, sold, or
offered for sale after it has been filed and the filer has received
written confirmation that the filing was approved.

(8)  "Filer" means a person who submits a filing.
(9)  "Filing," when used as a noun, means an item required

to be filed with the department including:
(a)  a policy;
(b)  a rate, rate methodologies;
(c)  a form;
(d)  a document;
(e)  an application;
(f)  a report;
(g)  a certificate;
(h)  an endorsement;
(i)  a rider; and
(j)  an actuarial memorandum, demonstration, and

certification.
(10)  "Filing Objection Letter" means a letter issued by the

commissioner when a review has determined the filing fails to
comply with Utah law and rules.  The filing objection letter, in
addition to requiring correction of non-compliant items, may
request clarification or additional information pertaining to the
filing.

(11)  "Filing status information" means a list of the states
to which the filing was submitted, the date submitted, and the
states' actions, including their responses

(12)  "Issue Ages" means the range of minimum and
maximum ages for which a policy or certificate will be issued.

(13)  "Letter of Authorization" means a letter signed by an

officer of the licensee on whose behalf the filing is submitted
that designates filing authority to the filer.

(14)  "Market type" means the type of policy that indicates
the targeted market such as individual or group.

(15)  "Order to Prohibit Use" means an order issued by the
commissioner that prohibits the use of a filing.

(16)  "Rejected" means a filing is:
(a)  not submitted in accordance with applicable laws or

rules;
(b)  returned to the licensee by the department with the

reasons for rejection; and
(c)  not considered filed with the department.
(17)  "Rider" means a written agreement attached to a life

insurance policy or certificate that adds a benefit. An example
is a credit accident and health insurance rider.

(18)  "Type of insurance" means a specific credit life and
credit accident and health insurance product, as defined in the
NAIC Coding Matrix, including, but not limited to, gross
decreasing term, net decreasing term, level term, or truncated
coverage.

(19)  "Utah Filing Date" means the date provided to a filer
by the Utah Insurance Department that indicates a filing has
been accepted.

R590-228-4.  General Filing Information.
(1)  Each filing submitted must be accurate, consistent, and

complete and contain all required documents in order for the
filing to be processed in a timely and efficient manner.  The
commissioner may request any additional information deemed
necessary.

(2)  Licensee and filer are responsible for assuring that a
filing is in compliance with Utah laws and rules.  A filing not in
compliance with Utah laws and rules is subject to regulatory
action under Section 31A-2-308.

(3) A filing that does not comply with this rule will be
rejected and returned to the filer.  A rejected filing:

(a)  is not considered filed with the department;
(b)  must be submitted as a new filing; and
(c)  will not be reopened for purposes of resubmission.
(4)  A prior filing will not be researched to determine the

purpose of the current filing.
(5)  The department does not review or proofread every

filing.
(a)  A filing may be reviewed:
(i)  when submitted;
(ii)  as a result of a complaint;
(iii)  during a regulatory examination or investigation; or
(iv)  at any other time the department deems necessary.
(b)  If a filing is reviewed and is not in compliance with

Utah laws and rules, a Filing Objection Letter or an Order to
Prohibit Use will be issued to the filer. The commissioner may
require the filer to disclose deficiencies in forms or rating
practices to affected insureds.

(6)  Filing Correction.
(a)  Filing corrections are considered informational.
(b)  Filing corrections must be submitted within 15 days of

the date the original filing was submitted to the department.
(c)  A new filing is required if a filing correction is made

more than 15 days after the date the original filing was
submitted to the department.  The filer must reference the
original filing in the filing description.

(7)  If responding to a Filing Objection Letter or an Order
to Prohibit Use, refer to R590-228-11 for instructions.

(8)  Filing withdrawal.  A filer must notify the department
when withdrawing a previously filed form, rate, or
supplementary information.

R590-228-5.  Filing Submission Requirements.
(1)  All filings must be submitted as an electronic filing.
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(a)  All filers must use SERFF to submit a filing.
(b)  All filings must comply with The "NAIC Uniform Life,

Accident and Health, Annuity, and Credit Coding Matrix," dated
January 1, 2009, and incorporated by reference. This form is
available on the department's website, www.insurance.utah.gov.

(2)  A filings must be submitted by market type and type of
insurance.

(3)  A filing may not include more than one type of
insurance; or request filing for more than one licensee.

(4)  SERFF Filings.
(a)  Filing Description.  Do not submit a cover letter.  On

the General Information tab, complete the Filing Description
section with the following information, presented in the order
shown below.

(i)  Provide a description of the filing including:
(A)  the intent of the filing; and
(B)  the purpose of each document within the filing.
(ii)  Indicate if the filing:
(A)  is new;
(B)  is replacing or modifying a previous submission; if so,

describe the changes made, if previously rejected the reasons for
rejection, and the previous Utah Filed Date;

(C)  includes documents for informational purposes; if so,
provide the Utah Filed Date; or

(D)  does not include the base policy; if so, provide the
Utah Filed Date of the base policy and describe the effect on the
base policy.

(iii)  Identify if any of the provisions are unusual,
controversial, or have been previously objected to, or
prohibited, and explain why the provision is included in the
filing.

(iv)  Explain any change in benefits or premiums that may
occur while the contract is in force.

(v)  List the types of coverage to be provided, such as
gross, net, full term, truncated and critical period.

(vi)  Indicate whether the insurer has a Rating and Benefits
Plan on file with the department.

(vii)  List the issue ages, which means the range of
minimum and maximum ages for which a policy will be issued.

(viii)  Identify the intended market
(ix)  Identify the types and durations of loans to be insured.
(x)  Describe the methods of premium charge.
(b)  Certification.  The filer must certify that a filing has

been properly completed AND is in compliance with Utah laws
and rules.  The "Utah Credit Life and Credit Accident and
Health Filing Certification" must be properly completed, signed,
and attached to the Supporting Documentation tab.  A false
certification may subject the licensee to administrative action.

(c)  Domiciliary Approval and Filing Status Information.
All filings for a foreign licensee must include on the Supporting
Documentation tab:

(i)  copy of domicile approval for the exact same filing; or
(ii)  filing status information which includes:
(A)  a list of the states to which the filing was submitted;
(B)  the date submitted; and
(C)  summary of the states' actions and their responses; or
(iii)  if the filing is specific to Utah and only filed in Utah,

then state, "UTAH SPECIFIC - NOT SUBMITTED TO ANY
OTHER STATE."

(d)  Letter of Authorization.
(i)  When the filer is not the licensee, a letter of

authorization from the licensee must be attached to the
Supporting Documentation tab.

(ii)  The licensee remains responsible for the filing being in
compliance with Utah laws and rules.

(e)  Statement of Variability.
(i)  A statement of variability must be attached to the

Supporting documentation tab and certify:
(A)  the final form will not contain brackets denoting

variable data;
(B)  the use of variable data will be administered in a

uniform and non-discriminatory manner and will not result in
unfair discrimination;

(C)  the variable data included in this statement will be
used on the referenced forms;

(D)  any changes to variable data will be submitted prior to
implementation.

(ii)  Variable data are denoted in brackets and are defined,
either by imbedding in the form, or by a separate form identified
by its own form number and edition date.  Variable data
submitted as a separate form must be in a manner that follows
the construction of the form, by page and paragraph, or page
and footnote.

(iii)  Variable data must be reasonable, appropriate and
compliant.

(iv)  Use of unauthorized variable data is prohibited.
(f)  Items being submitted for filing.
(i)  All forms must be attached to the form schedule tab.
(ii)  All rating documentation, including actuarial

memorandums and rate schedules, must be attached to the
Rate/Rule Schedule tab.

(iii)  Actuarial Memorandum, Demonstration, and
Certification of Compliance.  An actuarial memorandum and
demonstration with sample rate calculations and a certification
of compliance with Utah law are required in each filing.  The
memorandum must be currently dated and signed by the actuary.

(5)  Refer to each applicable Section of this rule for
additional procedures on how to submit forms, rates, and
reports.

R590-228-6.  Procedures for Filings.
(1)  Forms in General.
(a)  Forms are "File and Use" filings.
(b)  Each form must be identified by a unique form

number.  The form number may not be variable.
(c)  Forms must contain a descriptive title on the cover

page.
(d)  Forms must be in final printed form or printer's proof

format.  Drafts may not be submitted.
(e)  Blank spaces within the forms must be completed in

John Doe fashion to accurately represent the intended market,
purpose, and use.

(f)  All John Doe data in the forms, including the data page,
premium rates and benefits, must be accurate and consistent
with the actuarial memorandum and rate schedule.

(2)  Policy Filings.
(a)  Each type of insurance must be filed separately.
(b)  A policy filing consists of one policy form, including

its related forms, including the application, enrollment form,
certificate, actuarial memorandum, certification, and rate
schedule.

(c)  Only one policy filing for a single type of insurance
may be filed.

(3)  Rider or Endorsement Filings.
(a)  Related riders or endorsements may be filed together.
(b)  A single rider or endorsement that affects multiple

forms may be filed in the Filing Description and references all
affected forms.

(c)  The filing must include:
(i)  a listing of the base policy form number, title and Utah

Filed Dates;
(ii)  a description of how each rider or endorsement affects

the base policy; and
(iii)  appropriate actuarial memorandum and rate schedule.
(4)  Application Filings.
(a)  Each application or enrollment form may be submitted

as a separate filing or filed with its related policy or certificate
filing.
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(b)  If an application has been previously filed or is filed
separately, an informational copy of the application must be
included with a policy or certificate filing.

(5)  Rates.  Rates are considered "File for Approval".

R590-228-7.  Additional Procedures for Credit Life and
Credit Accident and Health Form and Rate Filings.

(1)  A Licensee filing Credit Life and Credit Accident and
Health are advised to review the following code sections and
rules prior to submitting a filing:

(a)  Section 31A-21 Part III, "Specific Clauses in
Contracts;"

(b)  Section 31A-22 Part IV, "Life insurance and
Annuities;"

(c)  Section 31A-22 Part V, "Group Life Insurance;"
(d)  Section 31A-22 Part VI, "Accident and Health

Insurance;"
(e)  Section 31A-22 Part VIII, "Credit Life and Accident

and Health;"
(f)  R590-91, "Credit Life and Disability;" and
(g)  R590-191, "Unfair Life Insurance Claims Settlement

Practice;"
(h)  R590-192, "Unfair Health and Disability Claims

Settlement Practices."
(2)  A policy must be included with each certificate filing

along with a master application and enrollment form.
(3)  Actuarial Memorandum, Demonstration and

Certification of Compliance.  Each form and rate fling must
include an actuarial memorandum, demonstration, and
certification of compliance with Utah laws, signed and dated by
the actuary representing the insurer.

(a)  Actuarial memorandum must include a description of
the following:

(i)  types of coverage, such as gross or net decreasing,
single or joint life, full term or truncated, critical period;

(ii)  types of loans to be insured, such as open end, closed
end,

(iii)  types of premium charge: single premium, monthly
outstanding balance, or other method explained in detail;

(iv)  durations of loans and durations of coverage. Refer to
31A-22-801(2)(a);

(v)  rates per unit, rating and premium methodologies
including:

(A)  formulas used for each type of coverage and premium
method; and

(B)  sample calculations for each type of coverage and
premium method;

(vi)  an explanation of whether the company has a Rating
and Benefits Plan on file and if so, whether the submitted rates
are consistent with the filed plan;

(vii)  demonstration of compliance with applicable code
and rules;

(viii)  refund methods and calculation including formulas
for each type of coverage; and

(ix)  reserve bases including methods used.
(b)  The actuarial certification must include certification of

compliance that formulas and methods used produce rates that
are in compliance with applicable Utah laws and rules for each
type of coverage and duration in the filing.

(4)  Rate Schedules.
(a)  Rate schedules must be included for each type of

coverage and for representative durations.
(b)  Rates must be identified as prima facie rates, rates

previously filed for compliance with the Rating and Benefits
Plan required in R590-91-10, or deviated rates submitted
pursuant to 31A-22-807, or rates on nonstandard coverage
pursuant to R590-91-5.

(5)  All benefits must be reasonable in relation to the
premium charge.  Insurers filing for approval of a rate higher

than prima facie rates must comply with the requirements of
31A-22-807 and R590-91-10. Include a demonstration that the
rates are reasonable in relation to the benefits.

R590-228-8.  Insurer Annual Reports.
All licensee annual reports must be properly identified and

must be filed separately from other filings.  Each annual report
must be submitted when requested.

R590-228-9.  Correspondence and Status Checks.
(1)  Correspondence.  When corresponding with the

department, provide sufficient information to identify the
original filing:

(a)  type of insurance;
(b)  date of filing;
(c)  form numbers; and
(d)  SERFF tracking number.
(2)  Status Checks.
(a)  A complete filing is usually processed within 45 days

of receipt.
(b)  A filers can request the status of its filing 60 days after

the date of submission. A response will not be provided to a
status request prior to 60 days.

R590-228-10.  Responses.
(1)  Response to a Filing Objection Letter.  When

responding to a Filing Objection Letter a filer must:
(a)  provide an explanation identifying all changes made;
(b)  include an underline and strikeout version for each

revised document;
(c)  include a final version of revised documents that

incorporates all changes; and
(d)  for filing submitted in SERFF, attach the documents in

Subsections R590-228-10(1)(b)(c) to appropriate Form
Schedule or Rate/Rule Schedule tab.

(2)  Response to an Order to Prohibit Use.
(a)  An Order to Prohibit Use becomes final 15 days after

the date of the Order.
(b)  Use of the filing must be discontinued no later than the

date specified in the Order.
(c)  To contest an Order to Prohibit Use, the commissioner

must receive a written request for a hearing no later than 15
days after the date of the Order.

(d)  A new filing is required if the licensee chooses to make
the requested changes addressed in the Filing Objection Letter.
The new filing must reference the previously prohibited filing.

R590-228-11.  Penalties.
Persons found, to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R590-228-12.  Enforcement Date.
The commissioner will begin enforcing the revised

provisions of this rule upon 15 days from the effective date of
this rule.

R590-228-13.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  credit insurance filings
November 19, 2009 31A-2-201
Notice of Continuation March 18, 2014 31A-2-201.1

31A-2-202
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R590.  Insurance, Administration.
R590-229.  Annuity Disclosure.
R590-229-1.  Authority.

This rule is promulgated pursuant to Section 31A-22-425
wherein the commissioner is to make rules to establish standards
for buyer's guides and disclosures and Subsection 31A-2-
201(3)(a) wherein the commissioner may make rules to
implement the provisions of Title 31A.

R590-229-2.  Purpose.
The purpose of this rule is to:
(1)  provide standards for the disclosure of minimum

information about annuity contracts to protect consumers by
specifying:

(a)  the minimum information that must be disclosed; and
(b)  the method for disclosing it in connection with the sale

of annuity contracts; and
(2)  foster consumer education by ensuring that purchasers

of annuity contracts understand certain basic features of annuity
contracts.

R590-229-3.  Scope.
(1)  This rule applies to individual and group annuity

contracts and certificates except:
(a)  registered or non-registered variable annuities or other

registered products;
(b)(i)  annuities used to fund:
(A)  an employee pension plan that is covered by the

Employee Retirement Income Security Act (ERISA);
(B)  a plan described by Internal Revenue Code (IRC)

Sections 401(a), 401(k), or 403(b) where the plan is established
or maintained by an employer;

(C)  a government or church plan defined in IRC Section
414 or a deferred compensation plan or a state or local
government or a tax exempt organization under IRC Section
457; or

(D)  a nonqualified deferred compensation arrangement
established or maintained by an employer or plan sponsor.

(ii)  Notwithstanding Subsection (1)(b)(i) of this section,
this rule shall apply to annuities used to fund a plan or
arrangement that is funded solely by contributions an employee
elects to make whether on a pre-tax or after-tax basis and there
is a direct solicitation of an individual employee by a producer
for the purchase of an annuity contract. As used in this
subsection, direct solicitation shall not include any meeting held
by a producer solely for the purpose of educating or enrolling
employees in the plan or arrangement; and

(c)  structured settlement annuities; and
(d)  funding agreements.
(2)  The disclosure document requirements of this rule do

not apply to immediate and deferred annuities that contain no
nonguaranteed elements.

R590-229-4.  Incorporation by Reference.
The following Buyer's Guides are hereby incorporated by

reference within this rule:
(1)  "Buyer's Guide for Deferred Annuities" dated 2013, as

adopted by and available from the National Association of
Insurance Commissioners;

(2)  "Buyer's Guide for Deferred Annuities - Fixed" dated
2013, as adopted by and available from the National Association
of Insurance Commissioners; and

(3)  "Buyer's Guide for Deferred Annuities - Variable"
dated 2013 as adopted by and available from the National
Association of Insurance Commissioners.

R590-229-5.  Definitions.
In addition to the definitions in Section 31A-1-301, the

following definitions shall apply for the purpose of this rule:

(1)  "Buyer's Guide" means a document which contains,
and is limited to, the language contained in the "Buyer's Guide
for Deferred Annuities," dated 2013, the Buyer's Guide for
Deferred Annuities - Fixed" dated 2013, and the "Buyer's Guide
for Deferred Annuities - Variable" dated 2013.

(2)  "Contract owner" means the owner named in the
annuity contract or certificate holder in the case of a group
annuity contract.

(3)  "Determinable elements" means elements that are
derived from processes or methods that are guaranteed at issue
and not subject to company discretion, but where the values or
amounts cannot be determined until some point after issue.
These elements include the premiums, credited interest rates
with any applicable bonus, benefits, values, non-interest based
credits, charges or elements of formulas used to determine any
of these. These elements may be described as guaranteed but not
determined at issue. An element is considered determinable if all
of the underlying elements that go into its calculation are either
guaranteed or determinable.

(4)  "Disclosure document" means the document described
in Subsection 6(2) of this rule.

(5)  "Funding agreement" means an agreement for an
insurer to accept and accumulate funds and to make one or more
payments at future dates in amounts that are not based on
mortality or morbidity contingencies.

(6)  "Generic name" means a short title descriptive of the
annuity contract being applied for such as "single premium
deferred annuity".

(7)  "Guaranteed elements" means premiums, credited
interest rates with any applicable bonus, benefits, values, non-
interest based credits, charges or elements of formulas used to
determine any of these, that are guaranteed and determined at
issue. An element is considered guaranteed if all of the
underlying elements that go into its calculation are guaranteed.

(8)  "Non-guaranteed elements" means the premiums,
credited interest rates with any applicable bonus, benefits,
values, non-interest based credits, charges or elements of
formulas used to determine any of these that are subject to
company discretion and are not guaranteed at issue.  An element
is considered non-guaranteed if any of the underlying elements
that go into its calculation are non-guaranteed.

(9)  "Structured settlement annuity" means a "qualified
funding asset" as defined in IRC Section 130(d) or an annuity
that would be a qualified funding asset under IRC Section
130(d) but for the fact that it is not owned by an assignee under
a qualified assignment.

R590-229-6.  Appropriate Buyer's Guide.
(1)  The "Buyer's Guide for Deferred Annuities" shall be

considered the appropriate Buyer's Guide for an annuity
product.

(2)  Notwithstanding Subsection (1) for a non-variable
annuity product, the "Buyer's Guide to Deferred Annuities -
Fixed" may be used as the appropriate Buyer's Guide.

(3)  If an insurer elects to provide a Buyer's Guide for a
variable annuity product, the insurer may use either the "Buyer's
Guide for Deferred Annuities" or the "Buyer's Guide for
Deferred Annuities - Variable."

R590-229-7.  Standards for the Disclosure Document and
Buyer's Guide.

(1)(a)  Where the application for an annuity contract is
taken in a face-to-face meeting, the applicant shall, at or before
the time of application, be given both the disclosure document
described in Subsection 7(2) of this section and the appropriate
Buyer's Guide, as described in Section 6.

(b)  Where the application for an annuity contract is taken
by means other than in a face-to-face meeting, the applicant
shall be sent both the disclosure document and the appropriate
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Buyer's Guide no later than five business days after the
completed application is received by the insurer.

(i)  With respect to an application received as a result of a
direct solicitation through the mail:

(A)  providing a Buyer's Guide in a mailing inviting
prospective applicants to apply for an annuity contract shall be
deemed to satisfy the requirement that the appropriate Buyer's
Guide be provided no later than five business days after receipt
of the application; and

(B)  providing a disclosure document in a mailing inviting
a prospective applicant to apply for an annuity contract shall be
deemed to satisfy the requirement that the disclosure document
be provided no later than five business days after receipt of the
application.

(ii)  With respect to an application received via the Internet:
(A)  taking reasonable steps to make the appropriate

Buyer's Guide available for viewing and printing on the insurer's
website shall be deemed to satisfy the requirement that the
appropriate Buyer's Guide be provided no later than five
business days of receipt of the application; and

(B)  taking reasonable steps to make the disclosure
document available for viewing and printing on the insurer's
website shall be deemed to satisfy the requirement that the
disclosure document be provided no later than five business
days after receipt of the application.

(c)  A solicitation for an annuity contract provided in other
than a face-to-face meeting shall include a statement that the
prospective applicant can obtain from the insurer a free annuity
Buyer's Guide upon request.

(2)  At a minimum, the following information shall be
included in the disclosure document required to be provided
under this rule:

(a)  the generic name of the contract, the company product
name, if different, the form number, and the fact that it is an
annuity;

(b)  the insurer's name and address;
(c)  a description of the contract and its benefits,

emphasizing its long-term nature, including examples where
appropriate of:

(i)  the guaranteed, non-guaranteed and determinable
elements of the contract, and their limitations, if any, and an
explanation of how they operate;

(ii)  an explanation of the initial crediting rate, specifying
any bonus or introductory portion, the duration of the rate and
the fact that rates may change from time to time and are not
guaranteed;

(iii)  periodic income options, both on a guaranteed and
non-guaranteed basis;

(iv)  any value reductions caused by withdrawals from or
surrender of the contract;

(v)  how values in the contract can be accessed;
(vi)  the death benefit, if available, and how it will be

calculated;
(vii)  a summary of the federal tax status of the contract and

any penalties applicable on withdrawal of values from the
contract; and

(viii)  impact of any rider, such as a long-term care rider;
(d)  specific dollar amount or percentage charges and fees

shall be listed with an explanation of how they apply; and
(e)  information about the current guaranteed rate for a new

contract that contains a clear notice that the rate is subject to
change.

(3)  An insurer shall define terms used in the disclosure
statement in language that facilitates the understanding by a
typical person within the segment of the public to which the
disclosure statement is directed.

R590-229-8.  Report to Contract Owners.
For an annuity in the payout period with changes in non-

guaranteed elements and for the accumulation period of a
deferred annuity, the insurer shall provide the contract owner
with a report, at least annually, on the status of the contract that
contains at least the following information:

(1)  the beginning and end date of the current report period;
(2)  the accumulation and cash surrender value, if any, at

the end of the previous report period and at the end of the
current report period;

(3)  the total amounts, if any, that have been credited,
charged to the contract value, or paid during the current report
period; and

(4)  the amount of outstanding loans, if any, as of the end
of the current report period.

R590-229-9.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days after the effective date.

R590-229-10.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY:  insurance, annuity disclosure
March 11, 2014 31A-2-201
Notice of Continuation September 22, 2009 31A-22-425
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R590.  Insurance Administration.
R590-268.  Small Employer Stop-Loss Insurance.
R590-268-1.  Authority.

This rule is promulgated pursuant to Section 31A-43-304
wherein the commissioner may make rules to implement Title
31A, Chapter 43.

R590-268-2.  Scope.
This rule applies to all small employer stop-loss contracts

issued or renewed on or after July 1, 2013.

R590-268-3.  Purpose.
The purpose of this rule is to provide a universal

application form, provide the content of the stop-loss insurance
disclosure, prohibit lasering, and establish the form and manner
of form and rate filings and of the annual actuarial certification
and report on stop-loss experience.

R590-268-4.  Definitions.
For the purposes of this rule, the commissioner adopts the

definitions of Sections 31A-1-301 and 31A-43-102.

R590-268-5.  Standard Application.
(1)  Stop-loss insurers marketing to small employers shall

use the Utah Small Employer Stop-loss Universal Application.
(2)  The Small Employer Stop-loss Universal Application

shall not display the insurer's name, identifying logo or address.
(3)  The Utah Small Employer Stop-loss Universal

Application, published January 15, 2014, is hereby incorporated
by reference and is available on the Department's website at
https://insurance.utah.gov/legal-resources/rules/current-
rules.php.

(4)  The Utah Small Employer Stop-loss Universal
Application may be altered for:

(a)  purposes of electronic application and submission,
including electronic signature disclaimers;

(b)  languages other than English; and
(c)  reasons specifically approved by the commissioner.

R590-268-6.  Stop-Loss Insurance Disclosure.
(1)  Stop-loss insurers marketing to small employers shall

use the Utah Small Employer Stop-loss Disclosure.
(2)  The stop-loss insurer may display the insurer's name,

identifying logo, and address on the disclosure.
(3)  The Utah Small Employer Stop-loss Disclosure,

published January 15, 2014, is hereby incorporated by reference
and is available on the Department's website at
https://insurance.utah.gov/legal-resources/rules/current-
rules.php.

(4)  The disclosure may be altered for reasons specifically
approved by the commissioner.

R590-268-7.  Lasering.
(1)  Subsection 31A-43-301(2)(a) prohibits lasering.  For

the purpose of this rule lasering includes:
(a)  assigning a different attachment point for an

individuals based on their expected claims or a given diagnosis;
(b)  assigning a deductible to an individual that must be

met before stop loss coverage applies;
(c)  denying stop loss coverage to an individual who is

otherwise covered by the small employer's medical plan; and
(d)  applying an actively at work exclusion to stop loss

coverage.

R590-268-8.  Form and Rate Filings.
(1)  A contract filing consists of one contract form, the

application, any related documents, disclosure, rate manual, and
actuarial memorandum.

(2)  A new or revised rate manual shall:

(a)  include a summary of how the rate is calculated;
(b)  contain specific area factors applicable in Utah;
(c)  be filed 30 days prior to use;
(d)  be applied in the same manner for all small employer

stop-loss contracts;
(e)  describe how the overall rate is reviewed for

compliance; and
(f)  include an actuarial certification signed by a qualified

actuary.
(3)  All filings shall be submitted using SERFF.

R590-268-9.  Annual Actuarial Memorandum and
Certification.

(1)  The insurer shall submit annually on or before April 1
using SERFF:

(a)  stop-loss experience for the previous year for Utah;
(b)  certification of compliance with requirements of

section 31A-43-301; and
(c)  an actuarial memorandum describing the review done

in preparation of the certification.
(2)  The insurer's stop-loss experience shall be presented by

small employer and shall include:
(a)  employer size including both covered lives count and

employee count as of the beginning of the contract;
(b)  covered lives exposure years and employee exposure

years for the experience time period;
(c)  specific attachment point;
(d)  expected claims in the absence of stop loss insurance;
(e)  expected claims under the specific attachment point;
(f)  aggregate attachment point;
(g)  earned premium; and
(h)  claims paid by the stop loss insurance broken out by

specific losses and aggregate losses.

R590-268-10.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R590-268-11.  Enforcement Date.
The commissioner shall begin enforcing the provisions of

this rule 30 days from the effective date.

R590-268-12.  Severability.
If any provision of this rule or its application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  small employer stop-loss
March 13, 2014 31A-43-304

Title 31A, Chapter 43
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R592.  Insurance, Title and Escrow Commission.
R592-8.  Application Process for an Attorney Exemption for
Agency Title Insurance Producer Licensing.
R592-8-1.  Authority.

This rule is promulgated by the Title and Escrow
Commission pursuant to Section 31A-2-404 which authorizes
the Commission to make rules for the administration of the
provisions in this title related to title insurance and Section 31A-
23a-204 which authorizes the Commission to make a rule to
exempt attorneys with real estate experience from the three year
licensing requirement to license an agency title insurance
producer.

R592-8-2.  Purpose and Scope.
(1)  The purposes of this rule are:
(a)  to delegate to the Commissioner preliminary approval

or denial of a request for exemption;
(b)  to provide a description of the types of real estate

experience that could be used by an attorney seeking to qualify
for the exemption;

(c)  to provide a process to apply for a request for
exemption; and

(d)  to provide a process to appeal a denial of a request for
exemption.

(2)  This rule applies to all attorneys seeking an exemption
under the provisions of 31A-23a-204.

R592-8-3.  Definitions.
In addition to the definitions of Sections 31A-1-301, 31A-

2-402 and 31A-23a-102, the following definitions shall apply
for the purposes of this rule:

(1)  "Attorney" means a person licensed and in good
standing with the Utah State Bar.

(2)  "Real estate experience" includes:
(a)  law firm transactional experience consisting of any or

all of the following:
(i)  real estate transactions, including drafting documents,

reviewing and negotiating contracts of sale, including real estate
purchase contracts (REPC), commercial transactions, residential
transactions;

(ii)  financing and securing construction and permanent
financing;

(iii)  title review, due diligence, consulting and negotiations
with title companies, researching and drafting opinions of title,
coordinating with title companies, pre-closing;

(iv)  zoning, development, construction, homeowners
associations, subdivisions, condominiums, planned unit
developments;

(v)  conducting closings; and
(vi)  estate planning and probate-related transactions and

conveyances.
(b)  law firm litigation experience consisting of any or all

of the following:
(i)  foreclosures;
(A)  judicial and non-judicial;
(B)  homeowner association (HOA) lien foreclosure;
(ii)  either side of homeowner vs HOA litigation;
(iii)  state construction registry litigation - mechanics lien

filing and litigation;
(iv)  real estate disputes or litigation involving:
(A)  a real estate contract;
(B)  a boundary line;
(C)  a rights of way and/or easement;
(D)  a zoning issue;
(E)  a property tax issue;
(F)  a title issue or claim;
(G)  a landlord/tenant issue; and
(F)  an estate and/or probate litigation involving real

property assets, claims, and disputes.

(c)  non-law firm experience consisting of any or all of the
following:

(i)  real estate agent, broker, developer, investor;
(ii)  mortgage broker;
(iii)  general contractor;
(iv)  professor or instructor teaching real estate licensing,

real estate contracts, or real estate law;
(v)  lender involved with any or all of the following real

estate lending activities:
(A)  lending;
(B)  escrow; or
(C)  foreclosure;
(vi)  private lender;
(vii)  in-house counsel involved in real estate transactions

for bank, mortgage lender, credit union, title company, or
agency title insurance producer;

(viii)  employment with or counsel to a government agency
involved in regulation of real estate, such as HUD, FHA,
zoning, tax assessor, county recorder, insurance department, and
Federal or state legislatures;

(ix)  escrow officer;
(x)  title searcher; or
(xi)  surveyor; and
(d)  other experience with real estate not included in (a),

(b), and (c) above.

R592-8-4.  Delegation of Authority.
The Commission hereby grants its preliminary concurrence

to the approval or denial of a request for exemption requested
by an attorney pursuant to 31A-23a-204 to the Utah Insurance
Commissioner.

R592-8-5.  Request for Exemption Process.
(1)  An individual title licensee, who is an attorney as

defined in this rule desiring to obtain an agency title insurance
producer license under the exemption provided in 31A-23A-
204(1)(c), shall make a request for exemption to the
Commissioner in accordance with the requirements of this
subsection.

(2)  The applicant will submit a letter addressed to the
Commission:

(a)  requesting exemption from the licensing time period
requirements in 31A-23a-204(1)(a)(i); and

(b)  providing the following information:
(i)  the applicant's name, mailing address and email,

telephone number, and title license number;
(ii)  a description of the applicant's real estate experience;

and
(iii)  why the applicant feels that experience qualifies the

applicant for the exemption.
(3)  The Commissioner will review the request for

exemption within five business days of its receipt and
(a)  request additional information from the applicant;
(b)  preliminarily approve the request for exemption; or
(c)  preliminarily disapprove the request for exemption.
(4)  The Commissioner will report monthly to the

Commission all preliminarily approved or denied requests for
exemption received and reviewed since the previous
Commission meeting.

(5)  The Commission will concur or non-concur with the
Commissioner's preliminary approval or denial of a request for
exemption.

(6)  If the Commissioner's preliminary denial of a request
for exemption is concurred with by the Commission, the
Commissioner will:

(a)  notify the applicant of the denial; and
(b)  inform the applicant of the applicant's right to a

hearing.
(7)  If the Commissioner's preliminary approval of a
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request for exemption is concurred with by the Commission, the
Commissioner will expeditiously notify the applicant to submit
an electronic license application and pay the required fees and
assessments.

(8)  If the Commission does not concur with the
commissioner's preliminary approval or preliminary denial, the
applicant shall be informed of the applicant's right to a hearing.

R592-8-6.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R592-8-7.  Enforcement Date.
The Commission will begin enforcing this rule on the rule's

effective date.

R592-8-8.  Severability.
If any provision of this rule or the application of it to any

person or circumstance is for any reason held to be invalid, the
remaining provisions to other persons or circumstances shall not
be affected.

KEY:  attorney exemption application process
March 10, 2014 31A-1-301

31A-2-308
31A-2-402
31A-2-404

31A-23a-102
31A-23a-204
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R592.  Insurance, Title and Escrow Commission.
R592-11.  Title Insurance Producer Annual and Controlled
Business Reports.
R592-11-1.  Authority.

This rule is promulgated pursuant to:
(1)  Section 31A-2-404(2)(a), which requires the Title and

Escrow Commission (Commission) to make rules related to title
insurance;

(2)  Section 31A-23a-413, which requires the annual filing
of a report by each agency title insurance producer, individual
title insurance producer, and attorney licensed to practice law in
Utah, who is also an individual title insurance producer not
designated to a title insurance agency, containing a verified
statement of the producer's financial condition, transactions, and
affairs;

(3)  Subsection 31A-23a-503(8), which requires the annual
filing of a controlled business report; and

(4)  Subsection 31A-23a-406(1)(g), which requires the
maintenance of a physical address in Utah.

R592-11-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish the form and

filing deadline for the Title Insurance Producer Annual Report
and Controlled Business Report required by Section 31A-23a-
413 and Subsection 31A-23a-503(8)(a).

(2)  This rule applies to all agency title insurance
producers, individual title insurance producers, and attorneys
licensed to practice law in Utah, who are also individual title
insurance producers not designated to a title insurance agency.

R592-11-3.  Title Insurance Producer Annual Report.
(1)  The following shall file a Title Insurance Producer

Annual Report containing the information shown in Subsection
R592-11-3(2):

(a)  an agency title insurance producer;
(b)  an individual title insurance producer not designated to

an agency title insurance producer; and
(c)  an attorney licensed to practice law in Utah, who is also

an individual title insurance producer not designated to a title
insurance agency.

(2)  A Title Insurance Producer Annual Report shall consist
of:

(a)  a balance sheet and an income and expense statement
prepared and presented in conformity with generally accepted
accounting principles;

(i)  title premium, including endorsement income and
expenses, shall be reported separately from the escrow income
and expenses;

(b) the name and address of each financial institution where
a title or escrow trust account is maintained;

(c)  proof of financial protection that complies with
Subsection 31A-23a-204(2) shall consist of one or more of the
following:

(i)  a copy of the declarations page of a fidelity bond;
(ii)  a copy of the declarations page of a professional

liability insurance policy; or
(iii)  a copy of the commissioner's approval of equivalent

financial protection approved by the commissioner;
(d)  the name of the individual title insurance producer

designated as the "qualifying licensee," as provided in 31A-23a-
204; and

(e)  the physical address in Utah maintained by the agency
title insurance producer or individual title insurance producer,
pursuant to 31A-23a-406(1)(g).

(3)  Subsection R592-11-3-(2)(c) does not apply to an
attorney exempted under 31A-23a-204(8).

(4)  Agency title insurance producers, individual title
insurance producers not designated to an agency title insurance
producer and an attorney licensed to practice law in Utah, who

is also an individual title insurance producer, not designated to
a title insurance agency, shall file a Title Insurance Producer
Annual Report not later than April 30 of each year.

(5)  The Title Insurance Producer Annual Report period
shall be the preceding calendar year.

(6)  A Title Insurance Producer Annual Report will be
considered protected data if the producer submitting the report
requests classification as a protected record in accordance with
Sections 63G-2-305 and 63G-2-309.

R592-11-4.  Controlled Business Report.
(1)  The following shall file an annual Controlled Business

Report not later than April 30 of each year:
(a)  an agency title insurance producer;
(b)  an individual title insurance producer not designated

to an agency title insurance producer; and
(c)  an attorney licensed to practice law in Utah, who is

also an individual title insurance producer not designated to a
title insurance agency.

(2)(a)  The Controlled Business Report period shall be the
preceding calendar year and shall contain the information
required in Subsection 31A-23a-503(8)(a); and

(b)  contain the name, address, and percentage of
ownership of each owner.

(3)  A Controlled Business Report is a public record upon
filing.

R592-11-5.  Electronic Filing of Title Insurance Producer
Annual Report and Controlled Business Report.

(1)  The Title Insurance Producer Annual Report and the
Controlled Business Report shall be submitted together
electronically via email to market.uid@utah.gov.

(2)  The Title Insurance Producer Annual Report and the
Controlled Business Report shall be submitted not later than
April 30 of each year as attachments to the Title Insurance
Agency Annual Reports Transmittal Form.

(3)  The following report forms, which are available on the
department's website, shall be used to submit the Title Insurance
Producer Annual Report and the Controlled Business Report:

(a)  Title Insurance Producer Annual and Controlled
Business Reports Transmittal form; and

(b)  Controlled Business Report form.
(4)  Actual copies of the forms may be used or may be

adapted to a particular word processing system, however, if
adapted, the content, size, font, and format shall be similar.

R592-11-6.  Penalties.
A person found to be in violation of this rule shall be

subject to penalties as provided under Section 31A-2-308.

R592-11-7.  Enforcement Date.
The commissioner will begin enforcing this rule 5 days

from the rule's effective date.

R592-11-8.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, that invalidity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY:  title insurance
March 10, 2014 31A-2-404(2)(a)
Notice of Continuation June 15, 2011 31A-23a-406(1)(g)

31A-23a-413
31A-23a-503(8)
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R602.  Labor Commission, Adjudication.
R602-7.  Adjudication of Discrimination Claims.
R602-7-1.  Statutory Authority.

Section 34A-5-107(5)(c) provides a right for a person filing
a charge of discrimination with the Utah Antidiscrimination and
Labor Division to file a written request to the Division of
Adjudication for an evidentiary hearing to review de novo a
determination and order issued by the Utah Antidiscrimination
and Labor Division.  Section 34A-5-107(13) authorizes the
Labor Commission to establish rules governing these
proceedings.

R602-7-2.  Applicability of Rule.
The provisions of R602-7 pertaining to requests for hearing

pursuant Section 34A-5-107 (5) (c) supersede the
Administrative Rules contained in R602-2, R602-3, R602-4,
R602-5, R602-6 and R602-8 as to any actions brought pursuant
to Section 34A-5-107 (5) (c).

R602-7-3.  Adjudication of Actions Commenced Pursuant to
Section 34A-5-107(5)(c).

1.  Pleadings and Discovery.
a.  Definitions.
i.  "Commission" means the Labor Commission.
ii.  "Division" means the Division of Adjudication within

the Labor Commission.
iii.  "Request for De Novo Review" pursuant to Section

34A-5-107(5)(c) means a written request filed with the
Commission and directed to the Division requesting de novo
review of a specific Determination and Order issued by the Utah
Antidiscrimination and Labor Division and shall include the
following:

A.  the name, mailing address, electronic address and
telephone number of the party seeking de novo review and of
their attorney, if applicable.

B.  the name, mailing address, electronic address and
telephone number of the opposing parties and of their attorney
if applicable.

C.  the date the Determination and Order was issued by the
Utah Antidiscrimination Division.

D.  a request for relief, specifying the type and extent of
relief requested, and a statement of facts supporting the
requested relief.

iv.  "Petitioner" means the charging party in the original
case resulting in the Determination and Order issued by the Utah
Antidiscrimination and Labor Division.

v.  "Respondent" means the respondent in the original case
resulting in the Determination and Order issued by the Utah
Antidiscrimination and Labor Division.

b.  Scheduling Conference and Order.
Upon receipt of the Request for De Novo Review the

Division may schedule a scheduling conference to be attended
by the parties and, where required by R602-1-3.1, their
attorneys.  The Division will issue a Scheduling Order
containing deadlines and requirements for the filing of
Petitioner's Statement, deadlines and requirements for the filing
of Respondent's Answer, discovery deadlines, motion deadlines
and any other deadlines deemed appropriate for the orderly
administration of the case as determined by the administrative
law judge assigned to the case.

c.  Respondent's Answer.
The Respondent's Answer shall include:
i.  the name, mailing address, electronic address and

telephone number of the party;
ii.  the Adjudication Division's file number;
iii.  the name of the adjudicative proceeding;
iv.  an admission or denial of the specific facts alleged by

the Petitioner.
v.  any affirmative defenses relied on by the Respondent

and specific facts in support of the affirmative defenses.
vi.  a statement summarizing the reasons that the relief

requested by the Petitioner should be denied.
vii.  the signature of the person filing Respondent's

Answer.
d.  Discovery.
i.(A)  Required disclosures; Discovery methods.
I.  Initial disclosures. Except in cases exempt under

subdivision (c)(i)(A)(II) and except as otherwise stipulated or
directed by order, a party shall, without awaiting a discovery
request, provide to other parties:

Aa.  the name and, if known, the address and telephone
number of each individual likely to have discoverable
information supporting its claims or defenses, unless solely for
impeachment, identifying the subjects of the information;

Bb.  a copy of, or a description by category and location of,
all discoverable documents, data compilations, electronically
stored information, and tangible things in the possession,
custody, or control of the party supporting its claims or
defenses, unless solely for impeachment;

Cc.  a computation of any category of damages claimed by
the disclosing party, making available for inspection and
copying all discoverable documents or other evidentiary
material on which such computation is based, including
materials bearing on the nature and extent of injuries suffered;
and

Dd.  Unless otherwise stipulated by the parties or ordered
by the administrative law judge, the disclosures required by
subdivision (c)(i)(A)(I) shall be made within 14 days after the
disclosure meeting of the parties under subdivision (c)(i)(E).  A
party shall make initial disclosures based on the information
then reasonably available and is not excused from making
disclosures because the party has not fully completed the
investigation of the case or because the party challenges the
sufficiency of another party's disclosures or because another
party has not made disclosures.

II.  Disclosure of expert testimony.
Aa.  A party shall disclose to other parties the identity of

any person who may be used at hearing to present expert
opinion evidence.

Bb.  Unless otherwise stipulated by the parties or ordered
by the administrative law judge, this disclosure shall, with
respect to a witness who is retained or specially employed to
provide expert testimony in the case or whose duties as an
employee of the party regularly involve giving expert testimony,
be accompanied by a written report prepared and signed by the
witness or party.  The report shall contain the subject matter on
which the expert is expected to testify; the substance of the facts
and opinions to which the expert is expected to testify; a
summary of the grounds for each opinion; the qualifications of
the witness.

III.  Prehearing disclosures.  A party shall provide to other
parties the following information regarding the evidence that it
may present at hearing other than solely for impeachment:

Aa.  the name and, if not previously provided, the address
and telephone number of each witness, separately identifying
witnesses the party expects to present and witnesses the party
may call if the need arises;

Bb.  an appropriate identification of each document or
other exhibit, including summaries of other evidence, separately
identifying those which the party expects to offer and those
which the party may offer if the need arises.

Cc.  Disclosures required by subdivision (c)(i)(A)(III) shall
be made at least 30 days before hearing.

IV.  Form of disclosures and other discovery. Unless
otherwise stipulated by the parties or ordered by the
administrative law judge, all disclosures and discovery shall be
made in writing, signed and served.  Discovery and disclosure
documents may be delivered by electronic means.
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V.  Methods to discover additional matter. Parties may
obtain discovery by one or more of the following methods:
depositions upon oral examination or written questions; written
interrogatories; production of documents or things or permission
to enter upon land or other property, for inspection and other
purposes; physical and mental examinations; and requests for
admission.

B.  Discovery scope and limits. Unless otherwise limited by
order of the administrative law judge in accordance with these
rules, the scope of discovery is as follows:

I.  In general. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature,
custody, condition, and location of any books, documents, or
other tangible things and the identity and location of persons
having knowledge of any discoverable matter.  It is not ground
for objection that the information sought will be inadmissible at
the hearing if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

II.  A party need not provide discovery of electronically
stored information from sources that the party identifies as not
reasonably accessible because of undue burden or cost.  The
party shall expressly make any claim that the source is not
reasonably accessible, describing the source, the nature and
extent of the burden, the nature of the information not provided,
and any other information that will enable other parties to assess
the claim. On motion to compel discovery or for a protective
order, the party from whom discovery is sought must show that
the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the administrative law
judge may order discovery from such sources if the requesting
party shows good cause, considering the limitations of
subsection (c)(i)(B)(III).  The administrative law judge may
specify conditions for the discovery.

III.  Limitations. The frequency or extent of use of the
discovery methods set forth in Subdivision (c)(i)(A)(V) shall be
limited by the administrative law judge if it determines that:

Aa.  the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive;

Bb.  the party seeking discovery has had ample opportunity
by discovery in the action to obtain the information sought; or

Cc.  the discovery is unduly burdensome or expensive,
taking into account the needs of the case, the amount in
controversy, limitations on the parties' resources, and the
importance of the issues at stake in the litigation.  The
administrative law judge may act upon his or her own initiative
after reasonable notice or pursuant to a motion under
Subdivision (c)(i)(C).

IV.  Hearing preparation: Materials.
(Aa)  Subject to the provisions of Subdivision (c)(i)(B)(V)

of this rule, a party may obtain discovery of documents and
tangible things otherwise discoverable under Subdivision
(c)(i)(B)(I) of this rule and prepared in anticipation of litigation
or for hearing by or for another party or by or for that other
party's representative (including the party's attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need of the materials
in the preparation of the case and that the party is unable
without undue hardship to obtain the substantial equivalent of
the materials by other means.  In ordering discovery of such
materials when the required showing has been made, the
administrative law judge shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of
an attorney or other representative of a party concerning the
litigation.

Bb.  A party may obtain without the required showing a

statement concerning the action or its subject matter previously
made by that party.  Upon request, a person not a party may
obtain without the required showing a statement concerning the
action or its subject matter previously made by that person.  If
the request is refused, the person may move for an order.  The
provisions of Rule 37(a)(4) U. R. C.P. apply to the award of
expenses incurred in relation to the motion. For purposes of this
paragraph, a statement previously made is (a) a written
statement signed or otherwise adopted or approved by the
person making it, or (b) a stenographic, mechanical, electrical,
or other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by the person
making it and contemporaneously recorded.

V.  Hearing preparation: Experts.
A party may depose any person who has been identified as

an expert whose opinions may be presented at hearing.
VI.  Claims of Privilege or Protection of Hearing

Preparation Materials.
Aa.  Information withheld. When a party withholds

information otherwise discoverable under these rules by
claiming that it is privileged or subject to protection as hearing
preparation material, the party shall make the claim expressly
and shall describe the nature of the documents, communications,
or things not produced or disclosed in a manner that, without
revealing information itself privileged or protected, will enable
other parties to assess the applicability of the privilege or
protection.

Bb.  Information produced. If information is produced in
discovery that is subject to a claim of privilege or of protection
as hearing-preparation material, the party making the claim may
notify any party that received the information of the claim and
the basis for it. After being notified, a party must promptly
return, sequester, or destroy the specified information and any
copies it has and may not use or disclose the information until
the claim is resolved.  A receiving party may promptly present
the information to the administrative law judge under seal for a
determination of the claim.  If the receiving party disclosed the
information before being notified, it must take reasonable steps
to retrieve it.  The producing party must preserve the
information until the claim is resolved.

C.  Protective orders. Upon motion by a party or by the
person from whom discovery is sought, accompanied by a
certification that the movant has in good faith conferred or
attempted to confer with other affected parties in an effort to
resolve the dispute without action by the administrative law
judge, and for good cause shown, the administrative law judge
may make any order which justice requires to protect a party or
person from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following:

I.  that the discovery not be had;
II.  that the discovery may be had only on specified terms

and conditions, including a designation of the time or place;
III.  that the discovery may be had only by a method of

discovery other than that selected by the party seeking
discovery;

IV.  that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters;

V.  If the motion for a protective order is denied in whole
or in part, the administrative law judge may, on such terms and
conditions as are just, order that any party or person provide or
permit discovery. The provisions of Rule 37(a)(4) U. R. C. P.
apply to the award of expenses incurred in relation to the
motion.

D.  Supplementation of responses. A party who has made
a disclosure or responded to a request for discovery with a
response is under a duty to supplement the disclosure or
response to include information thereafter acquired if ordered by
the administrative law judge or in the following circumstances:

I.  A party is under a duty to supplement at appropriate
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intervals disclosures if the party learns that in some material
respect the information disclosed is incomplete or incorrect and
if the additional or corrective information has not otherwise
been made known to the other parties during the discovery
process or in writing. With respect to testimony of an expert
from whom a report is required the duty extends both to
information contained in the report and to information provided
through a deposition of the expert.

II.  A party is under a duty reasonably to amend a prior
response to an interrogatory, request for production, or request
for admission if the party learns that the response is in some
material respect incomplete or incorrect and if the additional or
corrective information has not otherwise been made known to
the other parties during the discovery process or in writing.

E.  Disclosure Meeting.  The following applies to all cases.
I.  Within thirty (30) days of the date of the scheduling

order the parties shall meet in person or by telephone to discuss
the nature and basis of their claims and defenses, to discuss the
possibilities for settlement of the action, to make or arrange for
the disclosures required by this rule, to discuss any issues
relating to preserving discoverable information and to develop
a stipulated discovery plan. Respondent's counsel shall schedule
the meeting.  The attorneys of record shall be present at the
meeting and shall attempt in good faith to agree upon the
disclosure plan.

II.  The plan shall include:
Aa.  what changes should be made in the form or

requirement for disclosures under subdivision (c)(i)(A);
Bb.  the subjects on which discovery may be needed;
Cc.  any issues relating to preservation, disclosure or

discovery of electronically stored information, including the
form or forms in which it should be produced;

Dd.  any issues relating to claims of privilege or of
protection as hearing-preparation material;

III.  The discovery plan of the parties shall only be filed
with the Division as an attachment to any discovery motion.

F.  Signing of discovery requests, responses, and
objections.

I.  Every request for discovery or response or objection
thereto made by a party shall be signed by at least one attorney
of record or by the party if the party is not represented, whose
address shall be stated.  The signature of the attorney or party
constitutes a certification that the person has read the request,
response, or objection and that to the best of the person's
knowledge, information, and belief formed after reasonable
inquiry it is:  (1) consistent with these rules and warranted by
existing law or a good faith argument for the extension,
modification, or reversal of existing law; (2) not interposed for
any improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation; and (3) not
unreasonable or unduly burdensome or expensive, given the
needs of the case, the discovery already had in the case, the
amount in controversy, and the importance of the issues at stake
in the litigation.  If a request, response, or objection is not
signed, it shall be stricken unless it is signed promptly after the
omission is called to the attention of the party making the
request, response, or objection, and a party shall not be
obligated to take any action with respect to it until it is signed.

II.  If a certification is made in violation of the rule, the
administrative law judge, upon motion or upon his or her own
initiative, shall impose upon the person who made the
certification, the party on whose behalf the request, response, or
objection is made, or both, an appropriate sanction, which may
include an order to pay the amount of the reasonable expenses
incurred because of the violation, including a reasonable
attorney fee.

G.  Filing.  A party shall only file disclosures or requests
for discovery with the Division as an exhibit to a discovery
motion.

ii.  Subpoenas.
Subpoenas may only be issued by the administrative law

judge assigned to the case or the presiding judge if the assigned
administrative law judge is unavailable.  Commission subpoena
forms shall be used in all discovery proceedings.  Subpoenas
shall be issued at least seven business days prior to a scheduled
hearing or appearance unless good cause is shown for a shorter
period.  Witness fees and costs shall be paid by the party
requesting the subpoena pursuant to Utah Code Section 34A-1-
302(c).

iii.  Parties conducting discovery under this rule shall
maintain mailing certificates and follow up letters regarding
discovery to submit in the event Division intervention is
necessary to complete discovery.  Discovery documents shall
not be filed with the Division at the time they are forwarded to
opposing parties.

iv.  Sanctions. Any party who fails to obey an
administrative law judge's discovery order shall be subject to the
sanctions available under Rule 37, Utah Rules of Civil
Procedure.

d.  Notices
i.  Orders and notices mailed by the Division to the last

address of record provided by a party is deemed served on that
party.

ii.  Where an attorney appears on behalf of a party, notice
of an action by the Division served on the attorney is considered
notice to the party represented by the attorney.

2.  Motions - Time to Respond.
Unless otherwise provided by statute or the Administrative

Law Judge, responses to all motions shall be filed within ten
(10) days from the date the motion was filed with the
Adjudication Division.

R602-7-4.  Hearings.
1.  Evidentiary hearings shall be conducted formally in

accordance with Utah Code Section 63G-4-206.  The petitioner
shall have the burden of proving the claim of discrimination by
a preponderance of evidence.  After the close of the
proceedings, the administrative law judge will issue an order
pursuant to Utah Code Section 63G-4-208 and Utah
Administrative Rule R602-1-4.

2.  In those cases where the Utah Antidiscrimination and
Labor Division in its Determination and Order made a
reasonable cause finding, the Utah Antidiscrimination and
Labor Division shall be given an opportunity at the evidentiary
hearing to briefly outline the basis of its Determination.  The
presentation by the Utah Antidiscrimination and Labor Division
shall not be considered evidence by the administrative law judge
in issuing an order.

R602-7-5.  Motions for Review.
1.  Any party to an adjudicative proceeding may obtain

review of an Order issued by an administrative law judge by
filing a written request for review with the Division in
accordance with the provisions of Utah Code Subsection 34A-5-
107 (11), 63G-4-301 and Utah Administrative Rule R602-1-4.
Unless a request for review is properly filed, the administrative
law judge's order is the final order of the Commission.  If a
request for review is filed, other parties to the adjudicative
proceeding may file a response within 20 calendar days of the
date the request for review was filed.  Thereafter, the
administrative law judge shall:

a.  Reopen the case and enter a Supplemental Order after
holding such further hearing and receiving such further evidence
as may be deemed necessary;

b.  Amend or modify the prior order by a Supplemental
Order, or

c.  Refer the entire case for review.
2.  If the administrative law judge enters a Supplemental
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Order, as provided in this subsection, it shall be final unless a
request for review of the same is filed.

R602-7-6.  Request for Reconsideration.
A request for reconsideration of an Order on Motion for

Review may be allowed and shall be governed by the provision
of Utah Code Section 63G-4-302.  Any petition for judicial
review of final agency action shall be governed by the
provisions of Utah Code Section 63G-4-401 and Utah
Administrative Rule R602-1-4.

KEY:  discrimination, administrative procedures, hearings,
settlements
June 22, 2011 34A-5-107
Notice of Continuation March 5, 2014 63G-4-102 et seq.
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R602.  Labor Commission, Adjudication.
R602-8.  Adjudication of Utah Occupational Safety and
Health Citation Claims.
R602-8-1.  Statutory Authority.

Section 34A-6-105, Section 34A-6-303 and Section 34A-6-
304 provide that an administrative law judge from the Division
of Adjudication shall hear and determine timely filed contests of
citations issued by Utah Occupational Safety and Health.
Sections 34A-1-304, 34A-6-104(1)(c) and 34A-6-301(7)(a)
authorize the Labor Commission to promulgate rules governing
these proceedings.

R602-8-2.  Applicability of Rule.
The provisions of R602-8 pertaining to requests for hearing

pursuant to Section 34A-6-105, Section 34A-6-303 and Section
34A-6-304 supersede the Administrative Rules contained in
R602-2, R602-3, R602-4, R602-5, R602-6 and R602-7 as to any
actions brought pursuant to Section 34A-6-105, Section 34A-6-
303 and Section 34A-6-304.

R602-8-3.  Adjudication of Actions Commenced Pursuant to
Section 34A-6-105, Section 34A-6-303 and Section 34A-6-
304.

1.  Pleadings and Discovery.
a.  Definitions.
i.  "Commission" means the Labor Commission.
ii.  "Division" means the Division of Adjudication within

the Labor Commission.
iii.  "Notice of Contest" pursuant to Section 34A-6-303

means a written request filed with the Commission and directed
to the Division requesting an evidentiary hearing on a citation
issued by the Utah Occupational Safety and Health Division and
shall include the following:

A.  the name, mailing address, electronic address and
telephone number of the party filing the Notice of Contest and
that of their attorney, if applicable.

B.  the date and number of the citation issued by the Utah
Occupational Safety and Health Division.

C.  An admission or denial of the specific facts alleged in
support of each violation alleged in the citation and a statement
of agreement or disagreement with each proposed penalty set
forth in the citation.

D.  Any affirmative defenses relied on by the cited party
and specific facts in support of the affirmative defenses.

E.  A request for relief, specifying the type and extent of
relief requested, and a statement of facts supporting the
requested relief.

F.  A statement requesting or declining an informal
conference with the Administrator of Utah Occupational Safety
and Health Division.

iv.  "Petitioner" means Utah Occupational Safety and
Health Division.

v.  "Respondent" means the person or entity cited by Utah
Occupational Safety and Health Division.

b.  Scheduling Conference and Order.
Upon receipt of the Notice of Contest the Division may

schedule a scheduling conference to be attended by the parties
and, where required by R602-1-3.1, their attorneys.  The
Division will issue a Scheduling Order containing deadlines and
requirements for the litigation including discovery deadlines,
motion deadlines and any other deadlines deemed appropriate
for the orderly administration of the case as determined by the
administrative law judge assigned to the case.

c.  Discovery.
i.(A)  Required disclosures; Discovery methods.
I.  Initial disclosures. Except in cases exempt under

subdivision (c)(i)(A)(II) and except as otherwise stipulated or
directed by order, a party shall, without awaiting a discovery
request, provide to other parties:

Aa.  the name and, if known, the address and telephone
number of each individual likely to have discoverable
information supporting its claims or defenses, unless solely for
impeachment, identifying the subjects of the information;

Bb.  a copy of, or a description by category and location of,
all discoverable documents, data compilations, electronically
stored information, and tangible things in the possession,
custody, or control of the party supporting its claims or
defenses, unless solely for impeachment;

Cc.  a computation of any category of fines or penalties
claimed by the disclosing party, making available for inspection
and copying all discoverable documents or other evidentiary
material on which such computation is based, including
materials bearing on the nature and extent of injuries suffered;
and

Dd.  The disclosures required by subdivision (c)(i)(A)(I)
shall be made within 14 days after the disclosure meeting of the
parties under subdivision (c)(i)(E).  A party shall make initial
disclosures based on the information then reasonably available
and is not excused from making disclosures because the party
has not fully completed the investigation of the case or because
the party challenges the sufficiency of another party's
disclosures or because another party has not made disclosures.

II.  Disclosure of expert testimony.
Aa.  A party shall disclose to other parties the identity of

any person who may be used at hearing to present expert
opinion evidence.

Bb.  Unless otherwise stipulated by the parties or ordered
by the Administrative law judge, this disclosure shall, with
respect to a witness who is retained or specially employed to
provide expert testimony in the case or whose duties as an
employee of the party regularly involve giving expert testimony,
be accompanied by a written report prepared and signed by the
witness or party.  The report shall contain the subject matter on
which the expert is expected to testify; the substance of the facts
and opinions to which the expert is expected to testify; a
summary of the grounds for each opinion; the qualifications of
the witness.

III.  Prehearing disclosures.  A party shall provide to other
parties the following information regarding the evidence that it
may present at hearing other than solely for impeachment:

Aa.  the name and, if not previously provided, the address
and telephone number of each witness, separately identifying
witnesses the party expects to present and witnesses the party
may call if the need arises;

Bb.  an appropriate identification of each document or
other exhibit, including summaries of other evidence, separately
identifying those which the party expects to offer and those
which the party may offer if the need arises.

Cc.  Disclosures required by subdivision (c)(i)(A)(III) shall
be made at least 30 days before hearing.

IV.  Form of disclosures and other discovery. Unless
otherwise stipulated by the parties or ordered by the
administrative law judge, all disclosures and discovery shall be
made in writing, signed and served.  Discovery and disclosure
documents may be delivered by electronic means.

V.  Methods to discover additional matter. Parties may
obtain discovery by one or more of the following methods:
depositions upon oral examination or written questions; written
interrogatories; production of documents or things or
permission to enter upon land or other property, for inspection
and other purposes; physical and mental examinations; and
requests for admission.

B.  Discovery scope and limits. Unless otherwise limited
by order of the administrative law judge in accordance with
these rules, the scope of discovery is as follows:

I.  In general. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim or
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defense of the party seeking discovery or to the claim or defense
of any other party, including the existence, description, nature,
custody, condition, and location of any books, documents, or
other tangible things and the identity and location of persons
having knowledge of any discoverable matter. It is not ground
for objection that the information sought will be inadmissible at
the hearing if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

II.  A party need not provide discovery of electronically
stored information from sources that the party identifies as not
reasonably accessible because of undue burden or cost.  The
party shall expressly make any claim that the source is not
reasonably accessible, describing the source, the nature and
extent of the burden, the nature of the information not provided,
and any other information that will enable other parties to assess
the claim.  On motion to compel discovery or for a protective
order, the party from whom discovery is sought must show that
the information is not reasonably accessible because of undue
burden or cost.  If that showing is made, the administrative law
judge may order discovery from such sources if the requesting
party shows good cause, considering the limitations of
subsection (c)(i)(B)(III).  The administrative law judge may
specify conditions for the discovery.

III.  Limitations. The frequency or extent of use of the
discovery methods set forth in Subdivision (c)(i)(A)(V) shall be
limited by the administrative law judge if it determines that:

Aa.  the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive;

Bb.  the party seeking discovery has had ample opportunity
by discovery in the action to obtain the information sought; or

Cc.  the discovery is unduly burdensome or expensive,
taking into account the needs of the case, the amount in
controversy, limitations on the parties' resources, and the
importance of the issues at stake in the litigation.  The
administrative law judge may act upon his or her own initiative
after reasonable notice or pursuant to a motion under
Subdivision (c)(i)(C).

IV.  Hearing preparation: Materials.
Aa.  Subject to the provisions of Subdivision (c)(i)(B)(V)

of this rule, a party may obtain discovery of documents and
tangible things otherwise discoverable under Subdivision
(c)(i)(B)(I) of this rule and prepared in anticipation of litigation
or for hearing by or for another party or by or for that other
party's representative (including the party's attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need of the materials
in the preparation of the case and that the party is unable
without undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of such
materials when the required showing has been made, the
administrative law judge shall protect against disclosure of the
mental impressions, conclusions, opinions, or legal theories of
an attorney or other representative of a party concerning the
litigation.

Bb.  A party may obtain without the required showing a
statement concerning the action or its subject matter previously
made by that party.  Upon request, a person not a party may
obtain without the required showing a statement concerning the
action or its subject matter previously made by that person.  If
the request is refused, the person may move for an order. The
provisions of Rule 37(a)(4) U. R. C. P. apply to the award of
expenses incurred in relation to the motion.  For purposes of this
paragraph, a statement previously made is (a) a written statement
signed or otherwise adopted or approved by the person making
it, or (b) a stenographic, mechanical, electrical, or other
recording, or a transcription thereof, which is a substantially
verbatim recital of an oral statement by the person making it and
contemporaneously recorded.

V.  Hearing preparation: Experts.
Aa.  A party may depose any person who has been

identified as an expert whose opinions may be presented at
hearing.

VI.  Claims of Privilege or Protection of Hearing
Preparation Materials.

Aa.  Information withheld. When a party withholds
information otherwise discoverable under these rules by
claiming that it is privileged or subject to protection as hearing
preparation material, the party shall make the claim expressly
and shall describe the nature of the documents, communications,
or things not produced or disclosed in a manner that, without
revealing information itself privileged or protected, will enable
other parties to assess the applicability of the privilege or
protection.

Bb.  Information produced. If information is produced in
discovery that is subject to a claim of privilege or of protection
as hearing-preparation material, the party making the claim may
notify any party that received the information of the claim and
the basis for it. After being notified, a party must promptly
return, sequester, or destroy the specified information and any
copies it has and may not use or disclose the information until
the claim is resolved. A receiving party may promptly present
the information to the administrative law judge under seal for a
determination of the claim. If the receiving party disclosed the
information before being notified, it must take reasonable steps
to retrieve it. The producing party must preserve the information
until the claim is resolved.

C.  Protective orders. Upon motion by a party or by the
person from whom discovery is sought, accompanied by a
certification that the movant has in good faith conferred or
attempted to confer with other affected parties in an effort to
resolve the dispute without action by the administrative law
judge, and for good cause shown, the administrative law judge
may make any order which justice requires to protect a party or
person from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following:

I.  that the discovery not be had;
II.  that the discovery may be had only on specified terms

and conditions, including a designation of the time or place;
III.  that the discovery may be had only by a method of

discovery other than that selected by the party seeking
discovery;

IV.  that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters;

V.  If the motion for a protective order is denied in whole
or in part, the administrative law judge may, on such terms and
conditions as are just, order that any party or person provide or
permit discovery.  The provisions of Rule 37(a)(4) U. R. C. P.
apply to the award of expenses incurred in relation to the
motion.

D.  Supplementation of responses. A party who has made
a disclosure or responded to a request for discovery with a
response is under a duty to supplement the disclosure or
response to include information thereafter acquired if ordered by
the administrative law judge or in the following circumstances:

I.  A party is under a duty to supplement at appropriate
intervals disclosures if the party learns that in some material
respect the information disclosed is incomplete or incorrect and
if the additional or corrective information has not otherwise
been made known to the other parties during the discovery
process or in writing. With respect to testimony of an expert
from whom a report is required the duty extends both to
information contained in the report and to information provided
through a deposition of the expert.

II.  A party is under a duty reasonably to amend a prior
response to an interrogatory, request for production, or request
for admission if the party learns that the response is in some
material respect incomplete or incorrect and if the additional or
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corrective information has not otherwise been made known to
the other parties during the discovery process or in writing.

E.  Disclosure Meeting.  The following applies to all cases.
I.  Within thirty (30) days of the date of the scheduling

order the parties shall meet in person or by telephone to discuss
the nature and basis of their claims and defenses, to discuss the
possibilities for settlement of the action, to make or arrange for
the disclosures required by this rule, to discuss any issues
relating to preserving discoverable information and to develop
a stipulated discovery plan. Petitioner's counsel shall schedule
the meeting. The attorneys of record shall be present at the
meeting and shall attempt in good faith to agree upon the
disclosure plan.

II.  The plan shall include:
Aa.  what changes should be made in the form for

disclosures under subdivision (c)(i)(A);
Bb.  the subjects on which discovery may be needed;
Cc.  any issues relating to preservation, disclosure or

discovery of electronically stored information, including the
form or forms in which it should be produced;

Dd.  any issues relating to claims of privilege or of
protection as hearing-preparation material;

III.  The discovery plan of the parties shall only be filed
with the Division as an attachment to any discovery motion.

F.  Signing of discovery requests, responses, and
objections.

I.  Every request for discovery or response or objection
thereto made by a party shall be signed by at least one attorney
of record or by the party if the party is not represented, whose
address shall be stated. The signature of the attorney or party
constitutes a certification that the person has read the request,
response, or objection and that to the best of the person's
knowledge, information, and belief formed after reasonable
inquiry it is: (1) consistent with these rules and warranted by
existing law or a good faith argument for the extension,
modification, or reversal of existing law; (2) not interposed for
any improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation; and (3) not
unreasonable or unduly burdensome or expensive, given the
needs of the case, the discovery already had in the case, the
amount in controversy, and the importance of the issues at stake
in the litigation. If a request, response, or objection is not
signed, it shall be stricken unless it is signed promptly after the
omission is called to the attention of the party making the
request, response, or objection, and a party shall not be
obligated to take any action with respect to it until it is signed.

II.  If a certification is made in violation of the rule, the
administrative law judge, upon motion or upon its own
initiative, shall impose upon the person who made the
certification, the party on whose behalf the request, response, or
objection is made, or both, an appropriate sanction, which may
include an order to pay the amount of the reasonable expenses
incurred because of the violation, including a reasonable
attorney fee.

G.  Filing.  A party shall only file disclosures or requests
for discovery with the Division as an exhibit to a discovery
motion.

ii.  Subpoenas. Subpoenas may only be issued by the
administrative law judge assigned to the case or the presiding
judge if the assigned administrative law judge is unavailable.
Commission subpoena forms shall be used in all discovery
proceedings.  Subpoenas shall be issued at least seven business
days prior to a scheduled hearing or appearance unless good
cause is shown for a shorter period.  Witness fees and costs shall
be paid by the party requesting the subpoena pursuant to Utah
Code Section 34A-1-302 (c).

iii.  Parties conducting discovery under this rule shall
maintain mailing certificates and follow up letters regarding
discovery to submit in the event Division intervention is

necessary to complete discovery.  Discovery documents shall
not be filed with the Division at the time they are forwarded to
opposing parties.

iv.  Sanctions. Any party who fails to obey an
administrative law judge's discovery order shall be subject to the
sanctions available under Rule 37, Utah Rules of Civil
Procedure.

2.  Notices
a.  Orders and notices mailed by the Division to the last

address of record provided by a party is deemed served on that
party.

b.  Where an attorney appears on behalf of a party, notice
of an action by the Division served on the attorney is considered
notice to the party represented by the attorney.

3.  Motions - Time to Respond.
Unless otherwise provided by statute or the Administrative

Law Judge, response to all motions shall be filed within ten (10)
days from the date the motion was filed with the Adjudication
Division.

R602-8-4.  Hearings.
Evidentiary hearing shall be conducted formally in

accordance with Utah Code Section 63G-4-206.  Petitioner shall
have the burden of proving the factual and legal sufficiency of
the citation and penalty by a preponderance of evidence.  After
the close of the proceedings, the administrative law judge will
issue an order pursuant to Utah Code Section 63G-4-208 and
Utah Administrative Rule R602-1-4.

R602-8-5.  Motions for Review.
1.  Any party to an adjudicative proceeding may obtain

review of an Order issued by an administrative law judge by
filing a written request for review with the Adjudication
Division in accordance with the provisions of Utah Code
Sections 34A-6-304, 63G-4-301 and Utah Administrative Rule
R602-1-4.  Unless a request for review is properly filed, the
administrative law judge's order is the final order of the
Commission.  If a request for review is filed, other parties to the
adjudicative proceeding may file a response within 20 calendar
days of the date the request for review was filed.  Thereafter, the
administrative law judge shall:

a.  Reopen the case and enter a Supplemental Order after
holding such further hearing and receiving such further evidence
as may be deemed necessary;

b.  Amend or modify the prior order by a Supplemental
Order, or

c.  Refer the entire case for review.
2.  If the administrative law judge enters a Supplemental

Order, as provided in this subsection, it shall be final unless a
request for review of the same is filed.

R602-8-6.  Request for Reconsideration.
A request for reconsideration of an Order on Motion for

Review may be allowed and shall be governed by the provision
of Utah Code Section 63G-4-302.  Any petitioner for judicial
review of final agency action shall be governed by the
provisions of Utah Code Section 63G-4-401 and Utah
Administrative Rule R602-1-4.

KEY:  occupational safety and health, administrative
procedures, hearings, settlements
June 22, 2011 34A-6-105
Notice of Continuation March 5, 2014 34A-6-303

34A-6-304
63G-4-102 et seq.
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R616.  Labor Commission, Boiler and Elevator Safety.
R616-2.  Boiler and Pressure Vessel Rules.
R616-2-1.  Authority.

This rule is established pursuant to Title 34A, Chapter 7 for
the purpose of establishing reasonable safety standards for
boilers and pressure vessels to prevent exposure to risks by the
public and employees.

R616-2-2.  Definitions.
A.  "ASME" means the American Society of Mechanical

Engineers.
B.  "Boiler inspector" means a person who is an employee

of:
1.  The Division who is authorized to inspect boilers and

pressure vessels by having met nationally recognized standards
of competency and having received the Commission's certificate
of competency; or

2.  An insurance company writing boiler and pressure
vessel insurance in Utah who is deputized to inspect boilers and
pressure vessels by having met nationally recognized standards
of competency, receiving the Commission's certificate of
competency, and having paid a certification fee.

C.  "Commission" means the Labor Commission created in
Section 34A-1-103.

D.  "Division" means the Division of Boiler and Elevator
Safety of the Labor Commission.

E.  "National Board" means the National Board of Boiler
and Pressure Vessel Inspectors.

F.  "Nonstandard" means a boiler or pressure vessel that
does not bear ASME and National Board stamping and
registration.

G.  "Owner/user agency" means any business organization
operating pressure vessels in this state that has a valid
owner/user certificate from the Commission authorizing self-
inspection of unfired pressure vessels by its owner/user agents,
as regulated by the Commission, and for which a fee has been
paid.

H.  "Owner/user agent" means an employee of an
owner/user agency who is authorized to inspect unfired pressure
vessels by having met nationally recognized standards of
competency, receiving the Commission's certificate of
competency, and having paid a certification fee.

R616-2-3.  Safety Codes and Rules for Boilers and Pressure
Vessels.

The following safety codes and rules shall apply to all
boilers and pressure vessels in Utah, except those exempted
pursuant to Section 34A-7-101, and are incorporated herein by
this reference in this rule.

A.  ASME Boiler and Pressure Vessel Code (2013).
1.  Section I Rules for Construction of Power Boilers

published July 1, 2013.
2.  Section IV Rules for Construction of Heating Boilers

published July 1, 2013.
3.  Section VIII Rules for Construction of Pressure Vessels

published July 1, 2013.
B.  Power Piping ASME B31.1 (2004), issued August 16,

2004.
C.  Controls and Safety Devices for Automatically Fired

Boilers ASME CSD-1-2012. Except:
1.  Part CG-130(c).
D.  National Board Inspection Code Part 3, Repairs and

Alterations, issued July 31, 2013.
E.  NFPA 85 Boiler and Combustion Systems Hazard Code

2007 Edition.
F.  Recommended Administrative Boiler and Pressure

Vessel Safety Rules and Regulations NB-132 Rev. 4.
G.  Pressure Vessel Inspection Code: Maintenance

Inspection, Rating, Repair and Alteration API 510 Ninth

Edition, June 2006.  Except:
1.  Section-8, and
2.  Appendix-A.

R616-2-4.  Quality Assurance for Boilers, Pressure Vessels
and Power Piping.

A.  Consistent with the requirements of the Commission
and its predecessor agency since May 1, 1978, all boilers and
pressure vessels installed on or after May 1, 1978 shall be
registered with the National Board and the data plate must
include the National Board number.

B.  Pursuant to Section 34A-7-102(2), any boiler or
pressure vessel of special design must be approved by the
Division to ensure it provides a level of safety equivalent to that
contemplated by the Boiler and Pressure Vessel Code of the
ASME.  Any such boiler or pressure vessel must thereafter be
identified by a Utah identification number provided by the
Division.

C.  All steam piping, installed after May 1, 1978, which is
external (from the boiler to the first stop valve for a single boiler
and the second stop valve in a battery of two or more boilers
having manhole openings) shall comply with Section 1 of the
ASME Boiler and Pressure Vessel Code or ASME B31.1 Power
Piping as applicable.

D.  Nonstandard boilers or pressure vessels installed in
Utah before July 1, 1999 may be allowed to continue in
operation provided the owner can prove the equivalence of its
design to the requirements of the ASME Boiler and Pressure
Vessel Code.  Nonstandard boilers or pressure vessels may not
be relocated or moved.

E.  Effective July 1, 1999, all boiler and pressure vessel
repairs or alterations must be performed by an organization
holding a valid Certificate of Authorization to use the "R" stamp
from the National Board.  Repairs to pressure relief valves shall
be performed by an organization holding a valid Certificate of
Authorization to use the "VR" stamp from the National Board.

R616-2-5.  Code Applicability.
A.  The safety codes which are applicable to a given boiler

or pressure vessel installation are the latest versions of the codes
in effect at the time the installation commenced.

B.  If a boiler or pressure vessel is replaced, this is
considered a new installation.

C.  If a boiler or pressure vessel is relocated to another
location or moved in its existing location, this is considered a
new installation.

R616-2-6.  Variances to Code Requirements.
A.  In a case where the Division finds that the enforcement

of any code would not materially increase the safety of
employees or general public, and would work undue hardships
on the owner or user, the Division may allow the owner or user
a variance pursuant to Section 34A-7-102.  Variances must be
in writing to be effective, and can be revoked after reasonable
notice is given in writing.

B.  Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their boiler or pressure vessel installation provides safety
equivalent to the safety code.

C.  No errors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

R616-2-7.  Boiler and Pressure Vessel Compliance Manual.
A.  The Division shall develop and issue a safety code

compliance manual for organizations and personnel involved in
the design, installation, operation and maintenance of boilers
and pressure vessels in Utah.

B.  This compliance manual shall be reviewed annually for
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accuracy and shall be re-issued on a frequency not to exceed two
years.

C.  If a conflict exists between the Boiler and Pressure
Vessel compliance manual and a safety code adopted in R616-2-
3, the code requirements will take precedence.

R616-2-8.  Inspection of Boilers and Pressure Vessels.
A.  It shall be the responsibility of the Division to make

inspections of all boilers or pressure vessels operated within its
jurisdiction, when deemed necessary or appropriate.

B.  Boiler inspectors shall examine conditions in regards to
the safety of the employees, public, machinery, ventilation,
drainage, and into all other matters connected with the safety of
persons using each boiler or pressure vessel, and when
necessary give directions providing for the safety of persons in
or about the same.  For boilers or pressure vessels inspected by
an inspector employed by the Division, the owner or user is
required to freely permit entry, inspection, examination and
inquiry, and to furnish a guide when necessary.  For boilers or
pressure vessels inspected by a deputy inspector employed by an
insurance company, the deputy inspector's right of entry on the
premises where the boiler or pressure vessel is located is subject
to the agreement between the insurance company and the owner
or operator of the boiler or pressure vessel.  In the event an
internal inspection of a boiler or pressure vessel is required the
owner or user shall, at a minimum, prepare the boiler or pressure
vessel by meeting the requirements of 29 CFR Part 1910.146
"Permit Required Confined Spaces" and 29 CFR Part 1910.147
"Control of Hazardous Energy (Lockout/Tagout)".

C.  If the Division finds a boiler or pressure vessel
complies with the safety codes and rules, the owner or user shall
be issued a Certificate of Inspection and Permit to Operate.

D.  If the Division finds a boiler or pressure vessel is not
being operated in accordance with safety codes and rules, the
owner or user shall be notified in writing of all deficiencies and
shall be directed to make specific improvements or changes as
are necessary to bring the boiler or pressure vessel into
compliance.

E. Pursuant to Sections 34A-1-104, 34A-2-301 and 34A-7-
102, if the improvements or changes to the boiler or pressure
vessel are not made within a reasonable time, the boiler or
pressure vessel is being operated unlawfully.

F.  If the owner or user refuses to allow an inspection to be
made, the boiler or pressure vessels is being operated
unlawfully.

G.  If the owner or user refuses to pay the required fee, the
boiler or pressure vessel is being operated unlawfully.

H.  If the owner or user operates a boiler or pressure vessel
unlawfully, the Commission may order the boiler or pressure
vessel operation to cease pursuant to Sections 34A-1-104 and
34A-7-103.

I.  If, in the judgment of a boiler inspector, the lives or
safety of employees or public are or may be endangered should
they remain in the danger area, the boiler inspector shall direct
that they be immediately withdrawn from the danger area, and
the boiler or pressure vessel be removed from service until
repairs have been made and the boiler or pressure vessel has
been brought into compliance.

J.  An owner/user agency may conduct self inspection of its
own unfired pressure vessels with its own employees who are
owner/user agents under procedures and frequencies established
by the Division.

R616-2-9.  Fees.
Fees to be charged as required by Section 34A-7-104 shall

be adopted by the Labor Commission and approved by the
Legislature pursuant to Section 63J-1-301(2).

R616-2-10.  Notification of Installation, Revision, or Repair.

A.  Before any boiler covered by this rule is installed or
before major revision or repair, particularly welding, begins on
a boiler or pressure vessel, the Division must be advised at least
one week in advance of such installation, revision, or repair
unless emergency dictates otherwise.

B.  It is recommended that a business organization review
its plans for purchase and installation, or of revision or repair,
of a boiler or pressure vessel well in advance with the Division
to ensure meeting code requirements upon finalization.

R616-2-11.  Initial Agency Action.
Issuance or denial of a Certificate of Inspection and Permit

to Operate by the Division, and orders or directives to make
changes or improvements by the boiler inspector are informal
adjudicative actions commenced by the agency per Section 63G-
4-201.

R616-2-12.  Presiding Officer.
The boiler inspector is the presiding officer referred to in

Section 63G-4-201.  If an informal hearing is requested
pursuant to R616-2-13, the Commission shall appoint the
presiding officer for that hearing.

R616-2-13.  Request for Informal Hearing.
Within 30 days of issuance, any aggrieved person may

request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements.  The request for hearing shall contain all
information required by Sections 63G-4-201(2)(a) and 63G-4-
201(3).

R616-2-14.  Classification of Proceeding for Purpose of Utah
Administrative Procedures Act.

Any hearing held pursuant to R616-2-13 shall be informal
and pursuant to the procedural requirements of Section 63G-4-
203 and any agency review of the order issued after the hearing
shall be per Section 63G-4-302.  An informal hearing may be
converted to a formal hearing pursuant to Section 63G-4-
202(3).

R616-2-15.  Deputy Boiler/Pressure Vessel Inspectors.
A.  Purpose -- Section 34A-7-10 of the Safety Act ("the

Act"; Title 34A, Chapter 7, Part One, Utah Code Annotated)
permits the Division of Boiler, Elevator and Coal Mine Safety
("the Division") to authorize qualified individuals to inspect
boilers and pressure vessels as "deputy inspectors."  This rule
sets forth the Division's procedures and standards for
authorizing deputy inspectors, monitoring their performance,
and suspending or revoking such authority when appropriate.

B.  Initial appointment of deputy inspectors.
1.  An applicant for initial Division authorization to inspect

boilers and pressure vessels as a deputy inspector must satisfy
the following requirements in the order listed below:

a.  A company insuring boilers and pressure vessels in Utah
("sponsoring employer" hereafter) must submit a letter to the
Division certifying that:

i.  the applicant is employed by the sponsoring employer;
and

ii.  the sponsoring employer requests the Division authorize
the applicant to inspect boilers and pressure vessels insured by
that employer;

b.  The applicant or sponsoring employer must submit to
the Division a current, valid certification from the National
Board of Boiler and Pressure Vessel Certification ("National
Board") that the applicant is qualified to inspect boilers and
pressure vessels;

c.  The applicant or sponsoring employer must submit an
application fee of $25 to the Division;

d.  The applicant must complete training for deputy
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inspectors provided by the Division;
e.  The applicant must pass an oral examination

administered by the Division pertaining to boiler and pressure
vessel inspection standards and processes; and

f.  The applicant must pass a written, closed-book
examination administered by the Division on the Division's
boiler/Pressure Vessel Compliance Manual, Rules, and codes
adopted;

2.  Upon successful completion of the foregoing
requirements, the Division will appoint the applicant as a deputy
inspector and will issue credentials to that effect.  The Division
will also notify the sponsoring employer of the appointment.

3.  Initial appointment as a deputy inspector terminates at
the end of the calendar year in which such appointment is made
unless a deputy inspector qualifies for reappointment under
paragraph C of this rule.

C.  Annual reappointment of deputy inspectors.
1.  Effective January 1 of each year, the Division will

renew the appointment of each deputy inspector for an
additional year if the inspector satisfies the following
requirements:

a.  The individual was authorized to serve as a deputy
inspector as of December 31 of the previous year;

b.  A sponsoring employer has submitted a letter to the
Division certifying that:

i.  the individual is employed by the sponsoring employer;
and

ii.  The sponsoring employer requests the Division to
reappoint that individual as a deputy inspector to inspect boilers
and pressure vessels for that employer;

c.  The individual or sponsoring employer has submitted to
the Division a current, valid certification from the National
Board establishing that the individual is qualified as a boiler and
pressure vessel inspector;

d.  The individual or sponsoring employer has submitted to
the Division the required renewal fee of $20;

e.  The individual has completed the Division's required
training for deputy inspectors.

2.  An individual who does not meet each of the foregoing
requirements is not eligible for reappointment as a deputy
inspector and must instead meet each of the requirements for
initial appointment under paragraph B of this rule.

D.  Lapse, change of employment and loss of National
Board certification.

1.  Lapse.  An individual's appointment as a deputy
inspector will lapse if the individual:

a.  Does not renew the appointment by satisfying the
requirements of paragraph C of this rule;

b.  Does not perform and submit to the Division at least one
boiler or pressure vessel inspection during the previous calendar
year; or

c.  Fails to inform the Division of any change in status of
employment with his or her sponsoring employer as required in
the following paragraph D.2. of this rule.

2.  Change in employment.
a.  A deputy inspector must immediately notify the

Division in writing of any change in the status of the inspector's
employment with his or her sponsoring employer.

b.  If the Division determines that an individual previously
appointed as a deputy inspector is no longer employed by a
company authorized to insure boilers and pressure vessels in
Utah, the Division will immediately revoke that individual's
appointment.

c.  If the Division determines that a deputy inspector has
changed employment to another company that insures boilers
and pressure vessels in Utah, the Division will require the new
employer or deputy inspector to submit the following:

i.  A letter from the new employer:
AA.  certifying that the individual is employed by that

sponsoring employer; and
BB.  requesting that the individual's appointment as a

deputy inspector be continued;
ii.  A current, valid certification as a boiler/pressure vessel

inspector from the National Board; and
iii.  Payment to the Division of the required fee of $20.
3.  National Board Certification.
a.  Every deputy inspector shall at all times hold a current

valid certification as a boiler/pressure vessel inspector from the
National Board.

b.  Each deputy inspector shall immediately notify the
Division if his or her National Board certification has been
revoked or suspended.

c.  If the Division has reason to believe that a deputy
inspector's National Board certification has been revoked or
suspended, the Division will obtain written verification from the
National Board.  IF the National Board has in fact revoked or
suspended the deputy inspector's certification, the Division will
revoke the inspector's appointment as a deputy inspector.

E.  Scope of authority.  Appointment as a deputy inspector
has the limited effect of authorizing the deputy inspector to
inspect boilers and pressure vessels insured by his or her
sponsoring employer for compliance with engineering codes and
other standards adopted by the Division in Utah Administrative
Code Rule R616-2.  The Division expressly does not confer any
other authority to deputy inspectors.  Deputy inspectors remain
employees of their respective sponsoring employers and are not
employees of the Division or agents of the Division for any
other purpose.  A deputy inspector's right to inspect any
particular boiler or pressure vessel, including the deputy
inspector's right of entry on the premises where the boiler or
pressure vessel is located, is subject to the agreement between
the sponsoring employers and the owner or operator of the
boiler or pressure vessel.  Appointment as a deputy inspector by
the Division does not confer any right of entry independent from
the terms of such agreement.

F.  Inspection Standards
1.  In inspecting any boiler or pressure vessel, a deputy

inspector shall apply the standards and engineering codes
adopted in Utah Administrative Code R616-2 - Boiler and
Pressure Vessel Rules.

2.  Each deputy inspector must use the Division's web-
based applications to accurately record and submit all
information regarding boilers and pressure vessels, including;

a.  inspection reports;
b.  scrapped and inactive items;
c.  information changes other than those requiring

submission of a Change of Insurance Status Form (NB4); and
d.  a Web Issue Form (Form WIF-01) to identify any error

or other issue resulting from the deputy inspector's use of the
Division's web-based applications.

G.  Quality Control.  The Division will evaluate the
performance of each deputy inspector to assure compliance with
the Division's standards for boiler and pressure vessel
inspections.

1.  The Division's Business Analyst will review each
inspection report submitted by a deputy inspector and will
report any serious errors to the Chief Boiler and Pressure Vessel
Inspector ("Chief Inspector") for appropriate action.

2.  Each year, the Chief Inspector will evaluate a sample of
each deputy inspector's inspections performed during that year
for compliance with Division standards.

3.  In addition to the reviews undertaken pursuant to
paragraph G.2. of this rule, the Chief Inspector will also
investigate any observation or report of an inspection deficiency
to determine whether the deputy inspector complied with
Division standards and rules in performing and reporting the
inspection.

H.  Corrective Action, Revocation and Right to Hearing.
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1.  If the Chief Inspector concludes that a deputy inspector
does not satisfy requirements of this rule for continued
appointment as a deputy inspector or has performed an
inspection in a manner that is inconsistent with Division
standards, the Chief Inspector will submit a written report and
may recommend corrective action to the Division Director.

2.  Depending on the circumstances and the seriousness of
the situation, corrective action may include;

a.  warning letter;
b.  requirements for additional training;
c.  requirements for retesting;
d.  request review by the National Board;
e.  additional supervision; and
f.  revocation of appointment as a deputy inspector.
3.  The Division Director shall forward a copy of the Chief

Inspector's written report and any recommendation for
corrective action to the deputy inspector and the sponsoring
employer.  If the deputy inspector or sponsoring employer
dispute the report or recommended corrective action, the
Division Director shall schedule time and place to conduct a
hearing on the matter, such hearing to be conducted as an
informal adjudicative proceeding under the Utah Administrative
Procedures Act.  After conducting such hearing, the Division
Director will issue a written decision setting forth the material
facts and ordering appropriate corrective action, if any.  The
Division Director shall forward a copy of the decision to the
deputy inspector, sponsoring employer, and the National Board.

4.  If the deputy inspector or sponsoring employer is
dissatisfied with the Division Director's decision, the inspector
or sponsoring employer may seek judicial review as provided by
the Utah Administrative Procedures Act.

KEY:  boilers, certification, safety
March 10, 2014 34A-7-101 et seq.
Notice of Continuation October 5, 2011
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R622.  Lieutenant Governor, Administration.
R622-2.  Use of the Great Seal of the State of Utah.
R622-2-1.  Purpose.

(A)  The Great Seal of the State of Utah is a symbol of the
sovereignty of this state, and its use denotes authenticity of
official state government functions and authority.  The Great
Seal is a single mounted engraved plate, comprising form and
content as described in Section 67-1a-8, Utah Code.  The
purpose of this rule is to define how the state will:

(1)  manage the use and application of the Great Seal (the
seal); and

(2)  define criteria for its authorized application.

R622-2-2.  Primary Function of the Seal.
(A)  Since its conception, the seal has been employed for

specific governmental applications within the state's Executive,
Legislative and Judicial Branches.  The seal will be administered
consistent with state law and policy, and its principal application
shall be to authenticate or attest to:

(1)  official documents which are authorized and/or
required by statute; and

(2)  other state documents having historic, civic,
commemorative or educational value or import.

(B)  The seal's impression on a legal document shall require
the Lieutenant Governor's signature to appear on the same page
as, and in proximity thereto.

R622-2-3.  Custody and Use.
Pursuant to Section 67-1a-2(1)(d), (e), (f) of the Utah

Code; the lieutenant governor shall ". . . keep custody of the
Great Seal of the state of Utah; to keep a register of, and attest,
the official acts of the governor; and to affix the Great Seal, with
an attestation, to all official documents and instruments to which
the official signature of the governor is required."

R622-2-4.  General Permitted Uses of the Seal.
(A)  The seal shall be permitted for use without the written

authorization of the Lieutenant Governor, in the following
circumstances:

(1)  printings of replicas of the seal on official state
letterhead, business cards, and stationery for agencies, entities,
or officers of the state, and

(2)  exhibition of permitted reproductions of the seal on
state flags.

(B)  The seal shall be permitted for use in the following
circumstances upon describing and submitting a list of intended
uses with the lieutenant governor's office to assure uniformity
and continuity of use:

(1)  application or display of replicas of the seal by state
agencies and state political sub-divisions which delineate
official state purposes, and by state elected officials in
connection with their official state business;

(2)  for educational and academic uses by schools, colleges
and universities to convey information about official state
functions;

(3)  for use on a product or article offered to the public, for
profit or without charge, through the Utah State Capitol gift
shop.

(4)  Such uses shall not attempt to endorse, authenticate,
recognize or promote persons or roles, or be part of
administrative or promotional functions.

R622-2-5.  Prohibited Usage.
(A)  The seal, or replica, shall not be committed for general

use, including:
(1)  for personal financial gain;
(2)  for, or in connection with, any advertising or

promotion of any product, business, organization, service, or
article whether offered for sale, for profit or without charge,

except as provided in R622-2-4(B)(3);
(3)  in a political campaign, or in ways that may legitimize

or assist to defeat another candidate for elective office; or
(4)  to function as, or be construed to function in any way

as an endorsement of any business, organization, product,
service or article.

(B)  No symbol shall be used that imitates or appears
similar to the seal in a way that intends to deceive, or is
displayed in a manner that conveys improper use of the official
Great Seal itself.

(C)  When the seal is used, no mark, insignia, letter, word,
figure, design, picture, or drawing of any nature may be placed
upon the seal, or any part of it.

(D)  A state agency, or an elected official, other than the
lieutenant governor, shall not have authority to permit an
individual or entity associated with a state agency or state
elected official, to use the seal or replica for a commercial
purpose whereby items will be distributed for sale, even though
such purpose may include the providing of goods or services to
the state.

(E)  The seal shall not be displayed in a manner which
lessens or detracts from its dignity or impact.

R622-2-6.  Application For Use.
(A)  Persons or entities seeking permission to use the seal

or replica, excepting uses outlined in R622-2-4, will complete
and file a legible application with the Lt. Governor, on a form
provided by that office, which shall include:

(1)  a specific description of the intended usage involving
the Great Seal of the State of Utah, or replica of the seal,

(2)  the payment of an administrative filing fee in the
amount of $ 5.00, (non-refundable) and

(3)  a precise description and specification of the actual
product or item to bear the seal, or replica, in the form of an
architectural drawing, engineering draft-to-scale, brochure, or
lucid photograph or computer-graphic.  The application, and
supporting documents shall become the property of the
lieutenant governor's office.

(B)  Upon approval of a complete application, the applicant
shall be issued a certificate bearing an identification number, by
the lieutenant governor, which shall be kept by the applicant on
file for four years following use of the seal.  State agencies and
entities which use the state seal or replica for official state
functions have no application or fee requirement.

(C)  An application may be denied for (1) failure to comply
with relevant statutes or this rule, (2) failure to include the
required fee, or (3) if the intended use is found to be detrimental
to the image of the state and not in its best interest.

R622-2-7.  Revocation of Approved Applications.
The lieutenant governor may revoke any prior approved

usage if it is determined that the seal is being used improperly,
if the actual use differs from the intended use as described on
the application, or if false or inaccurate information was used to
gain approval.

R622-2-8.  Enforcement.
(A)  Pursuant to Section 67-1a-7, Utah Code, except as

otherwise provided by law, only the lieutenant governor, or the
lieutenant governor's designee, is authorized to use or affix the
seal to a document in pursuance of law.  If any person illegally
uses the seal, or such seal when defaced, the state may refer
such criminal violations to an appropriate prosecuting authority.

(B)  Under the provisions of Section 76-6-501, Utah Code,
the state may seek redress against a person, or persons, who
impermissibly replicate the seal as a forgery.  A person or entity
employing the seal, or a replica, with the intent to defraud or
imply that the presence of the seal or replica appeared by
permission of the state, or whose presentation of the seal
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denigrates it's ability to authenticate by proper state authority,
may be referred to an appropriate prosecuting authority.

KEY:  great seal, lt. governor, state flag
November 21, 2007 67-1a-7
Notice of Continuation March 24, 2014 67-1a-8

67-1a-2
76-6-501
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R623.  Lieutenant Governor, Elections.
R623-1.  Lieutenant Governor's Procedure for Regulation of
Lobbyist Activities.
R623-1-1.  Purpose.

Pursuant to Utah Code Section 36-11-404 this rule
provides procedures for the lieutenant governor's office to:

A.  Issue lobbyist licenses;
B.  Disapprove lobbyist applications;
C.  Suspend and revoke lobbyist licenses;
D.  Reinstate lobbyist licenses; and
E.  Appoint administrative law judges.

R623-1-2.  Authority.
This rule is required by Utah Code Section 36-11-404.

R623-1-3.  Definitions.
In addition to the terms defined in Utah Code Section 36-

11-102, the following definitions apply:
A.  "Director" means the director of the state elections

office.
B.  "Register" means the process of obtaining a lobbying

license as required by Sections 36-11-103 and 36-11-105.
C.  "Report" means any report required under Sections 36-

11-201.

R623-1-4.  Registration/License Application Procedure.
A.  In order to register and obtain a license, a lobbyist

shall:
1.  Pay the registration fee as required by 36-11-103 and

successfully complete the training as required by 36-11-307.
2.  File a registration/license application statement in

compliance with the provisions of Section 36-11-103. The
lieutenant governor's office shall make available forms that
comply with Section 36-11-103. The lobbyist may either:

(a)  Submit the completed form to the lieutenant governor's
office; or

(b)  File the lobbyist registration/license application by
completing the electronic form available on the Utah Lobbyist
Online system; and submit the completed signature
authorization form to the lieutenant governor's office.

B.  Upon receipt of a completed lobbyist
registration/license application form the lieutenant governor's
office shall:

1.  Review the registration form for accuracy, completeness
and compliance with the law;

2.  Approve or disapprove the registration/license
application; and

3.  Notify the lobbyist in writing within 30 days of approval
or disapproval.

C.  An applicant who has not been convicted of any of the
offenses listed in Section 36-11- 103(4)(a)(i), and who has not
had a civil penalty imposed as described in Section 36-11-
103(4)(a)(ii), may commence lobbying activities upon filing of
a completed registration/license application form with the
lieutenant governor's office and payment of the registration fee.

D.  By applying for a license, the lobbyist certifies that the
lobbyist intends to engage in lobbying activities under the
circumstances stated in the application or supplements filed with
the lieutenant governor's office during the time the registration
and license are valid.

1.  If a lobbyist intends to cease all lobbying activities for
the remainder of the period of licensure, the lobbyist shall notify
the lieutenant governor's office in writing and surrender the
license.

2.  If the lobbyist has a change in circumstances that affects
the lobbyist's activities, the lobbyist shall notify the lieutenant
governor's office in writing.

3.  If a lobbyist has surrendered the license and then
decides to reengage in lobbying activities, a reissued license

without a fee may be requested, if it is within the 2-year period
of the original registration.

4.  The lobbyist must submit a written request to the
lieutenant governor's office in order to have the license reissued.

5.  A reissued license expires on December 31 of each even
numbered year in accordance with Section 36-11-103(3)(b).

E.  A lobbyist may add and delete principals and provide
other notices electronically as prescribed by the lieutenant
governor's office.

R623-1-5.  Disapproval of Application.
A.  A lobbyist who is convicted of violation of any of the

offenses listed in Utah Code Section 36-11-103, shall have his
application for license disapproved by the lieutenant governor's
office and a license will not be issued.

B.  The lobbyist will receive written notice of the license
disapproval from the lieutenant governor's office within 30 days.

R623-1-6.  Suspensions, Revocations and Fines.
A.  Registration and reporting violations.
1.  In addition to any fines imposed under 36-11-401, a

lobbyist license may be suspended for any of the following
willful and knowing violations of Section 36-11-103, Sections
36-11-201:

a.  Failure to register;
b.  Failure to file a year end or supplemental report on or

before the statutory due date;
c.  Failure to file a year end or supplemental report;
d.  Filing a report or other document that contains

materially false information or the omission of material
information; including, but not limited to, the failure to list all
principals for which the lobbyist works or is hired as an
independent contractor;

e.  Failure to update a registration when a lobbyist accepts
a new client for lobbying; or

f.  Otherwise violating Sections 36-11-103, 36-11-201.
2.  If a fine or other penalty is imposed more than once

under the immediately preceding section, suspension or
permanent revocation of the lobbyist license shall be imposed.

3.  The determination of the penalty to be imposed will be
made by following the procedures as provided by Section R623-
1-7.

B.  Illegal Activities of lobbyists.
1.  If the lieutenant governor's office discovers or receives

evidence of a possible violation of Sections 36-11-301 to 305,
the evidence will be sent to the appropriate county attorney or
district attorney's office for prosecution.

2.  If a lobbyist is convicted of a violation of Sections 36-
11-103, 36-11-201, 36-11-301, 36-11-302, 36-11-303, 36-11-
304, 36-11-305 or 36-11-403, the lieutenant governor shall
revoke the lobbyist license for one year as required by
Subsection 36-11-401(1) and give the lobbyist notice of the
same, together with notice of the lobbyist's right to request a
hearing under Section R623-1-9.

3.  If the county or district attorney does not prosecute a
possible violation under Sections 36-11-302 or 36-11-303, the
lieutenant governor's office shall review the evidence to
determine if a civil fine or suspension may be appropriate
following the procedures for civil enforcement set forth in
Section R623-1-7.

4.  If a lobbyist is convicted of a violation of any of the
Title 76 Criminal Code Sections referenced in Subsection 36-
11-401(4), suspension of up to three years or permanent
revocation of the lobbyist license shall be imposed, but no civil
fine may be imposed.  The determination of whether to revoke
or suspend a lobbyist license and for what length of time shall
be made following the procedures for civil enforcement as
provided by Section R623-1-7.
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R623-1-7.  Enforcement.
A.  Any person with evidence of a possible violation of the

Lobbyist Disclosure and Regulation Act may provide such
evidence to the director in the lieutenant governor's office or
may file a complaint with such officer. If the evidence is of a
criminal violation, the person may report the information
directly to the appropriate county attorney or district attorney.

B.  If the director discovers or receives evidence of a
criminal violation, such evidence shall be provided to the
appropriate county or district attorney and any civil enforcement
actions will proceed as set forth in Subsection R623-1-6(B).

C.  If the director discovers or receives evidence of a
violation of a civil provision, the director will investigate the
alleged violation and make a determination regarding what fine
and/or suspension or revocation should be imposed, if any.

D.  The director shall give notice of the recommended
penalty to the lobbyist, and if a complaint was filed, to the
complainant.

E.  If either the lobbyist or the complainant desire to
contest the recommended penalty, they or either of them may do
so by requesting a hearing within fifteen (15) days of receipt of
the notice of the recommended penalty. If neither file a request
for a hearing within the fifteen day period, the recommended
penalty will be the penalty imposed for the violation. The notice
of recommended penalty shall include a notice of hearing rights.

F.  The administrative law judge for the hearing is not
bound by the recommended penalty and may impose a penalty
greater or less than the recommended penalty, as seems justified
by the evidence.

G.  If a lobbyist license is suspended or revoked, the
lieutenant governor's office shall remove the lobbyist's name
from the official list and notify the following of such:

1.  The speaker of the house of representatives;
2.  The president of the senate; and
3.  The governor.

R623-1-8.  Hearings, Appointment of Administrative Law
Judges.

A.  Hearings will be conducted as informal adjudicative
proceedings under the Administrative Procedures Act.

B.  The lieutenant governor's office shall appoint
administrative law judges from state agencies to act as presiding
officers over adjudicative proceedings.

R623-1-9.  Reinstatement of a Lobbyist License.
A.  A lobbyist whose license is suspended or revoked may

apply for reinstatement.
B.  The lieutenant governor's office shall not reinstate any

lobbyist license until the lobbyist pays any fines that have been
imposed.

KEY:  lobbyist
July 11, 2011 36-11-404
Notice of Continuation March 26, 2014
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R623.  Lieutenant Governor, Elections.
R623-2.  Uniform Ballot Counting Standards.
R623-2-1.  Purpose.

The State of Utah is adopting uniform and
nondiscriminatory standards that define what constitutes a vote
and what will be counted for each voting system used in the
state.

R623-2-2.  Authority.
This rule is authorized by Utah Code Section 67-1a-

2(2)(a); 42 USC 15403(e); 42 USC 15481(a)(6); Utah
Constitution Article VII Sections 1, 5 and 14.

R623-2-3.  Definitions.
In addition to the terms defined in Utah Code Section 20A-

1-102, the following definitions apply:
A.  "Blank Ballot" means a ballot on which the voter has

made no marks in any voting position, or has been marked with
an unreadable marker, or is one which has been consistently
marked outside of the "read" area of the scanner.

B.  "Chad" means the small piece of paper or cardboard
produced from a punch card ballot when a voter pierces a hole
in a perforated, designated position on the ballot with a marking
device to record the voter's candidate, question, or issue choice.

C.  "Counter" means automatic tabulating equipment or
other electronic voting equipment upon which ballots are
counted.

D.  "Damaged Ballot" means a ballot that has been torn,
bent, or otherwise mutilated or rendered unreadable so that it
cannot be processed by automatic tabulating equipment.

E.  "Duplicate Ballot" means a ballot for which a duplicate
is made in order to be properly processed and counted due to
damage, improper marking or some other reason which would
prevent a counter from accurately counting the ballot in
accordance with the voter's intent.

F.  "Overvote" means a race, question or issue which
contains votes for more than the maximum number of candidates
or responses for a ballot question or issue allowed.

G.  "Optical Scan Ballot" means a paper ballot that contains
blank ovals or arrows that are to be filled in by the voters using
a readable marker.

H.  "Punch Card Ballot" means a ballot card that contains
small perforated designated positions that a marking device must
pierce to form a hole that records a voter's candidate, question,
or issue choice.

I.  "Resolution Board" means election judges who inspect
the optical scan ballots.

J.  "Undervote" means a race, question or issue which
contains no votes or when more than one choice is available,
less than the maximum number of votes allowed.

K.  "Zero tape" means a paper record that no votes have
been cast or counted on any automatic tabulating equipment or
voting machine.

R623-2-4.  Uniform Counting Standards for Optical Scan
Ballots.

A.  A correctly voted optical scan ballot occurs when a
voter, using a readable marker, fills in or connects at least one
of the ovals/arrows per race, question, or issue, not to exceed the
maximum allowable votes per race, question or issue, in
accordance with the ballot marking instructions.

B.  Optical scan equipment shall be set to consistent and
uniform sensitivity standards for each system type.

C.  Pre-election testing shall be performed by the
designated election official in accordance with Utah Code
Section 20A-4-104(1).

D.  Election day count machine settings shall be set to sort
blank ballots, overvotes, and write-in votes.

E.  When a precinct optical scan counter is used in the

precinct the procedure is as follows:
1.  A zero tape shall be run indicating no votes cast or

counted before the machine is used.
2.  Voters whose ballots are rejected or sorted by the

precinct counter as a blank, overvoted or undervoted ballot shall
be given the opportunity to correct their ballot.

3.  Ballots sorted to a write-in bin shall be tallied at the
conclusion of the voting and delivered to the central counting
center in a secure container.

F.  When using a central count optical scan counter, the
procedure is as follows:

1.  A zero tape shall be run indicating no votes cast or
counted before the counting begins.

2.  Official ballots shall be processed through the optical
scanner, with write in votes tallied.  If there are no legally
qualified write-in candidates, the write-in sort option shall not
be utilized.

3.  The optical scanner shall be tested again by tabulating
the test deck at the conclusion of the count.

G.  Resolution of optical scan ballots shall be as follows:
1.  Damaged or defective ballots shall be repaired, if

possible, to be accepted by the optical scan equipment.  If the
ballot is damaged beyond repair, the ballot shall be duplicated
utilizing the ballot duplication procedures established in Utah
Code Section 20A-4-104(3).

2.  Blank ballots shall be examined by the resolution board
to determine if the ballot is a true blank ballot or one that has
been marked with a non-detected device.  The resolution board
may clarify a non-detected mark in such a manner that the
original voter mark is preserved, such as making a detectable
line through the non-detected mark, placing a removable label
over the non-detected mark and marking with the proper device,
or placing cellophane tape over the mark and a marked
removable label to properly reflect the voter's intent.  The
election officer must initial the clarification in a non-readable
area on the ballot next to the clarification.  The election official
may also choose to make a true duplicate copy of the ballot
utilizing the ballot duplication procedures.  If a ballot is truly
blank, it shall be sent back for the resolution pass through the
scanner, and the ballot tabulated with no races, issues or
questions voted.

3.  Overvoted ballots shall be inspected by the resolution
board.  Any marks that are clearly identified as unintentional but
register as an overvote on the scanner may be clarified by the
election officer by the placement of a removable adhesive
sticker over the unintentional mark to properly reflect the voter's
intent.  The election officer must initial next to the clarification
in a non-readable portion of the ballot.  The election officer may
also choose to make a true duplicate copy of the ballot utilizing
the procedures for duplication of ballots.

4.  Write-in votes sorted by the optical scan equipment on
election day shall be designated for hand counting.  In order to
be counted, the oval must be darkened or the arrow connected
according to the appropriate voting instructions.

H.  Recount Procedures for Optical Scan.
1.  Optical scan equipment shall be set to consistent

sensitivity standards for each system type, shall be tested prior
to the recount, and shall be programmed to sort undervotes for
the individuals race(s), issue(s) or question(s) being recounted.

2.  Recounts will include a visual inspection of all ballots
cast for write-in candidates in the contested race(s) to determine
voter intent.

R623-2-5.  Uniform Counting Standards for Punch Card
Voting Systems.

A.  Prior to the counting of the ballots by automatic
tabulating equipment, at least one team of election personnel
shall inspect the ballots for loose chads, ballot damage,
including holes that are too large, a ballot that is torn in the
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mail, etc., written instructions and corrections, and write-in
votes.  The purpose of the inspection shall be to insure that all
ballots are machine-readable and that the voter's intent will be
recorded correctly and accurately.  In some instances,
duplication of the ballot may be necessary in order to count the
ballot.

B.  All loose chads shall be removed to insure that all of the
voter's choices on the ballot are correctly and accurately
reflected in the count.

1.  A chad that is unattached on two or more corners
represents a vote and shall be removed.

2.  If a chad is attached to a punch card ballot by three or
four corners, unless there is a complete hole in the chad made by
the stylus, no vote shall be recorded for that candidate, issue or
question at that particular ballot position, and the chad shall not
be removed.

C.  Dimpled mark or puncture.  If the ballot has been
marked according to instructions but there is a dimple mark
located wholly on the non removed chad, that mark shall be
considered a random mark, no vote shall be recorded for that
candidate, issue or question at that particular ballot position, and
the chad shall not be removed.

D.  Damaged ballots.  If the ballot has damage or defects
that would cause problems in tallying, the ballot shall be
duplicated to the extent possible in accordance with the voter's
intent.  If the voter's intent cannot be determined for a specific
office, issue or question on the damaged ballot, that position
shall be left blank on the duplicate ballot.

E.  If other material is included with an absentee ballot or
is attached to the secrecy envelope, the material shall be
inspected to determine if it has a bearing on the voter's intent.
If the material has a bearing on the voter's intent, the original
ballot shall be duplicated as necessary and the original ballot,
along with the material, shall be placed in an envelope marked
"Duplicated Ballot".  If the material has no bearing on the
voter's intent, it shall be discarded.

KEY:  elections, ballots, Help America Vote Act, voting
June 16, 2004 Article VII, Sections 1, 5, and 14
Notice of Continuation March 26, 2014 67-1a-2(2)

42 U.S.C. 15481(a)(6)
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R623.  Lieutenant Governor, Elections.
R623-3.  Utah State Plan on Election Reform.
R623-3-1.  Purpose.

The purpose of this rule is to incorporate by reference the
policies and procedures of the Utah State Plan on Election
Reform adopted by the State Plan Committee on November 8,
2004.

R623-3-2.  Authority.
This rule is authorized by 42 USC 15404; 42 USC

15403(e); Utah Code Subsection 67-1a-2(2); and Utah
Constitution Article VII, Sections 1, 5 and 14.

R623-3-3.  Incorporation of the Utah State Plan on Election
Reform.

The State Elections Office incorporates by reference the
Utah State Plan on Election Reform adopted on November 8,
2004.  The Utah State Plan on Election Reform originally
adopted on September 25, 2003, was published in the Federal
Register (69 FR14002) on March 24, 2004.

KEY:  elections, state plan, federal election reform
June 16, 2004 Article VII, Sections 1, 5, and 14
Notice of Continuation March 26, 2014 67-1a-2(2)

42 U.S.C. 15404
42 U.S.C. 15403(e)
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R651. Natural Resources, Parks and Recreation.
R651-102.  Government Records Access Management Act.
R651-102-1.  Purpose and Authority.

(1)  This rule prescribes where and to whom requests for
information shall be directed and provides procedures for access
to division records as allowed under Subsection 63G-2-204(2).

(2)  Specific procedures for requesting division records are
provided in Chapter 2, Title 63G, Government Records Access
and Management Act.

R651-102-2.  Definitions.
(1)  Terms used in this rule are defined in Section 63G-2-

103.
(2)  In addition:
(a)  "Records officer" means the individual located in the

Salt Lake division office designated by the director of the
division to work with state archives in the care, maintenance,
scheduling, designation, classification, disposal, and
preservation of records.

(b)  "Division" means the Division of Parks and
Recreation.

R651-102-3.  Allocation of Responsibility Within the
Division.

The division is considered a governmental entity and the
director of the division is considered the head of the
governmental entity.

R651-102-4.  Requesting Information.
(1)  A person making a request for any record shall furnish

the division with a written request as provided in Subsection
63G-2-204(1) on a form provided by the division.

(2)(a)  A request for any record shall be made only to the
records officer in the Salt Lake division office located at 1594
West North Temple Salt Lake City, Utah.

(b)  Response to a request submitted to any person other
than the records officer in the Salt Lake division office may be
delayed.

(3)(a)  The records officer shall respond to each request
according to Section 63G-2-204.

(b)  Under authority of Subsection 63G-2-201(5)(b) the
director may, in his discretion, disclose records that are private
under Subsection 63G-2-302(2) or protected under Section 63G-
2-304 to persons other than those specified in Section 63G-2-
202 or 63G-2-206 if he determines there is no interest in
restricting access to the record, or that the interests favoring
access outweighs the interest favoring restriction of access.

R651-102-5.  Requests for Access for Research Purposes.
(1)  Access to private or controlled records for research

purposes is allowed under Section 63G-2-202(8).
(2)  Requests for access to private or controlled records for

research purposes may be made to the records officer in the Salt
Lake division office.

R651-102-6.  Intellectual Property Records.
(1)  The division may duplicate and distribute an

intellectual property right that is owned by the division in
accordance with Subsection 63G-2-201(10).

(2)  Decisions with regard to these rights shall be made by
the records officer in the Salt Lake division office.

(3)  Any request regarding the duplication and distribution
of such materials shall be made in writing to the records officer
in the Salt Lake division office.

R651-102-7.  Fees.
(1)  The division, pursuant to Section 63G-2-203, may

charge a reasonable fee to cover the actual cost of duplicating a
record or compiling a record in a form other than that

maintained by the division.
(2)  The division shall establish fees according to

Subsection 63G-2-203(3).
(3)  Fees must be paid at the time of the request or before

the records are provided to the requester.
(4)  The records officer may fulfill a record request without

charge according to the guidelines established in Subsection
63G-2-203(3).

(5)  Requests for a fee waiver may be made to the records
officer in the Salt Lake division office.

R651-102-8.  Denials.
(1)  If the records officer denies a request in whole or in

part, he shall send a notice of denial to the requester either in
person or by sending the notice to the requester's address.

(2)  The notice of denial shall contain the information
required in Subsection 63G-2-205(2).

R651-102-9.  Appeal of Access Determination.
(1)  Any person aggrieved by an access determination made

by the records officer, including a person not a party to the
division proceeding may, within 30 days after the determination,
appeal the determination to the director by submitting a notice
of appeal on a form provided by the division.

(2)  The notice of appeal shall contain the information
provided in Subsection 63G-2-401(2).

(3)  Upon receiving the notice of appeal the director shall
make a determination according to the guidelines and within the
time periods specified in Section 63G-2-401.

R651-102-10.  Appeal of Request to Amend a Record.
(1)  Any individual contesting the accuracy or

completeness of any public, private, or protected record
concerning him may request the division amend the record
according to the guidelines specified in Subsection 63G-2-
603(2).

(2)  The request to amend shall be considered a request for
agency action as prescribed in Subsection 63G-46b-3 and the
adjudicative proceeding shall be conducted informally
according to the procedures prescribed in Section 63G-46b-5
and R651-101, Adjudicative Proceedings.

(3)  Any request to amend a record must be made to the
records officer in the Salt Lake division office on a form
provided by the division.

KEY:  government documents, freedom of information,
public records
1993 63G-2-204
Notice of Continuation April 11, 2012
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R657.  Natural Resources, Wildlife Resources.
R657-10.  Taking Cougar.
R657-10-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19 of
the Utah Code, the Wildlife Board has established this rule for
taking and pursuing cougar.

(2)  Specific dates, areas, number of permits, limits, and
other administrative details which may change annually are
published in the guidebook of the Wildlife Board for taking
cougar.

R657-10-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Canned hunt" means that a cougar is treed, cornered,

held at bay or its ability to escape is otherwise restricted for the
purpose of allowing a person who was not a member of the
initial hunting party to arrive and take the cougar.

(b) "Compensation" means anything of economic value in
excess of $100 that is paid, loaned, granted, given, donated, or
transferred to a dog handler for or in consideration of pursuing
cougar for any purpose.

(c)  "Cougar" means Puma concolor, commonly known as
mountain lion, lion, puma, panther or catamount.

(d)  "Cougar pursuit permit" means a permit that authorizes
a person to pursue cougar during designated seasons.

(e)  "Cougar Management Area" means a group of units
under the same cougar harvest quota.

(f)  "Dog handler" means the person in the field that is
responsible for transporting, releasing, tracking, controlling,
managing, training, commanding and retrieving the dogs
involved in the pursuit.  The owner of the dogs is presumed the
dog handler when the owner is in the field during pursuit.

(g)  "Evidence of sex" means the sex organs of a cougar,
including a penis, scrotum or vulva.

(h)  "Green pelt" means the untanned hide or skin of any
cougar.

(i)  "Harvest-objective hunt" means any hunt that is
identified as harvest-objective in the hunt table of the guidebook
for taking cougar.

(j)  "Harvest-objective permit" means any permit valid on
harvest-objective units, including limited-entry permits for split
units after the split-unit transition date.

(k)  "Immediate family member" means a livestock owner's
spouse, child, son-in-law, daughter-in-law, father, mother,
father-in-law, mother-in-law, brother, sister, brother-in-law,
sister-in-law, stepchild and grandchild.

(l)  "Kitten" means a cougar less than one year of age.
(m)  "Kitten with spots" means a cougar that has obvious

spots on its sides or its back.
(n)  "Limited entry hunt" means any hunt listed in the hunt

tables of the guidebook of the Wildlife Board for taking cougar,
which is identified as limited entry and does not include harvest
objective hunts.

(o)  "Limited entry permit" means any permit obtained for
a limited entry hunt by any means, including conservation
permits and sportsman permits.

(p)  "Private lands" means any lands that are not public
lands, excluding Indian trust lands.

(q)  "Public lands" means any lands owned by the state, a
political subdivision or independent entity of the state, or the
United States, excluding Indian trust lands, that are open to the
public for purposes of engaging in pursuit.

(r)  "Pursue" means to chase, tree, corner or hold a cougar
at bay.

(s)  "Split unit" means a cougar hunting unit that begins as
a limited entry unit then transitions into a harvest objective unit.

(t)  "Waiting period" means a specified period of time that
a person who has obtained a cougar permit must wait before

applying for any other cougar permit.
(u)  "Written permission" means written authorization from

the owner or person in charge to enter upon private lands and
must include:

(i)  the name and signature of the owner or person in
charge;

(ii)  the address and phone number of the owner or person
in charge;

(iii)  the name of the dog handler given permission to enter
the private lands;

(iv)  a brief description of the pursuit activity authorized;
(v)  the appropriate dates; and
(vi)  a general description of the property.

R657-10-3.  Permits for Taking Cougar.
(1)(a)  To harvest a cougar, a person must first obtain a

valid limited entry cougar permit or a harvest objective cougar
permit for the specified management units as provided in the
guidebook of the Wildlife Board for taking cougar.

(b)  Any person who obtains a limited entry cougar permit
or a harvest objective cougar permit may pursue cougar on the
unit for which the permit is valid.

(2)  A person may not apply for or obtain more than one
cougar permit for the same season, except:

(a)  as provided in Subsection R657-10-25(3); or
(b)  if the person is unsuccessful in the limited entry

drawing, the person may purchase a harvest objective permit.
(3)  Any cougar permit purchased after the season opens is

not valid until seven days after the date of purchase.
(4) To obtain a cougar limited entry permit, harvest

objective permit, or pursuit permit, a person must possess a
Utah hunting or combination license.

R657-10-4.  Permits for Pursuing Cougar.
(1)(a)  To pursue cougar without a limited entry cougar

permit, the dog handler must:
(i)  obtain a valid cougar pursuit permit from a division

office; or
(ii)  possess the documentation and certifications required

in R657-10-25(2) to pursue cougar for compensation.
(b)  A cougar pursuit permit or exemption therefrom does

not allow a person to kill a cougar.
(2)  Residents and nonresidents may purchase cougar

pursuit permits consistent with the requirements of this rule and
the guidebooks of the Wildlife Board.

(3)  To obtain a cougar pursuit permit, a person must
possess a Utah hunting or combination license.

R657-10-5.  Hunting Hours.
Cougar may be taken or pursued only between one-half

hour before official sunrise through one-half hour after official
sunset.

R657-10-6.  Firearms and Archery Tackle.
A person may use the following to take cougar:
(1)  any firearm not capable of being fired fully automatic;
(2)  a bow and arrows; and
(3)  a crossbow as provided in Rule R657-12.

R657-10-7.  Traps and Trapping Devices.
(1)  Cougar may not be taken with a trap, snare or any

other trapping device, except as authorized by the Division of
Wildlife.

(2)  Cougar accidentally caught in any trapping device
must be released unharmed, and must not be pursued or taken.

(3)(a)  Written permission must be obtained from a
division representative to remove the carcass of a cougar from
any trapping device.

(b)  The carcass shall remain the property of the state of
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Utah and must be surrendered to the division.

R657-10-8.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas except those designated by the
Division of Parks and Recreation in Section R651-614-4.

(2)  Hunting with a rifle, handgun or muzzleloader in park
areas designated open is prohibited within one mile of all park
facilities including buildings, camp or picnic sites, overlooks,
golf courses, boat ramps and developed beaches.

(3)  Hunting with shotguns and archery tackle is prohibited
within one quarter mile of the above stated areas.

R657-10-9.  Prohibited Methods.
(1)  Cougar may be taken or pursued only during open

seasons and using methods prescribed in this rule and the
guidebook of the Wildlife Board for taking cougar.  Otherwise,
under the Wildlife Resources Code, it is unlawful for any person
to possess, capture, kill, injure, drug, rope, trap, snare or in any
way harm or transport cougar.

(2)  After a cougar has been pursued, chased, treed,
cornered or held at bay, a person may not, in any manner,
restrict or hinder the animal's ability to escape.

(3)  A person may not engage in a canned hunt.
(4)  A person may not take any wildlife from an airplane or

any other airborne vehicle or device or any motorized terrestrial
or aquatic vehicle, including snowmobiles and other recreational
vehicles.

(5)  Electronic locating equipment may not be used to
locate cougars wearing electronic radio devices.

R657-10-10.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any spotlight,

headlight or other artificial light to locate protected wildlife
while having in possession a firearm or other weapon or device
that could be used to take or injure protected wildlife; and

(b)  the use of a spotlight or other artificial light in a field,
woodland or forest where protected wildlife are generally found
is prima facie evidence of attempting to locate protected
wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed weapon to
hunt or take wildlife.

R657-10-11.  Party Hunting.
A person may not take a cougar for another person.

R657-10-12.  Use of Dogs.
(1)  Dogs may be used to take or pursue cougar only during

open seasons as provided in the guidebook of the Wildlife
Board for taking cougar.

(2)  A dog handler may pursue cougar provided he or she
possesses:

(a)  a valid limited entry cougar permit issued to the dog
handler;

(b)  a valid cougar pursuit permit; or
(c)  the documentation and certifications required in R657-

10-25(2) to pursue cougar for compensation.
(3)  When dogs are used in the pursuit of a cougar, the

licensed hunter intending to take the cougar must be present
when the dogs are released and must continuously participate in
the hunt thereafter until the hunt is completed.

(4)  When dogs are used to take a cougar and there is not

an open pursuit season, the dog handler must have:
(a)  a limited entry cougar permit issued to the dog handler

for the unit being hunted;
(b)(i)  a valid cougar pursuit permit; and
(ii)  be accompanied, as provided in Subsection (3), by a

hunter possessing a limited entry cougar permit for the area; or
(c)(i)  the documentation and certifications required in

R657-10-25(2) to pursue cougar for compensation and
(ii)  be accompanied, as provided in Subsection (3), by a

paying client possessing a limited entry cougar permit for the
area.

(5)  A dog handler may pursue cougar under:
(a)  a cougar pursuit permit only during the season and in

the areas designated by the Wildlife Board in guidebook open
to pursuit;

(b)  a limited entry cougar permit only during the season
and in the area designated by the Wildlife Board in guidebook
for that permit; or

(c)  the pursuit for compensation provisions in this rule
only during the seasons and in the areas designated by the
Wildlife Board in guidebook open to pursuit.

(6)  When dogs are used to take cougar and there is not an
open pursuit season, the owner and handler of the dogs must
have a valid pursuit permit and be accompanied by a licensed
hunter as provided in Subsection (3), or have a cougar permit.

R657-10-13.  Tagging Requirements.
(1)  The carcass of a cougar must be tagged with a

temporary possession tag before the carcass is moved from or
the hunter leaves the site of kill as provided in Section 23-20-
30.

(2)  A person may not hunt or pursue a cougar after any of
the notches have been removed from the tag or the tag has been
detached from the permit.

(3)  The temporary possession tag:
(a)  must remain attached to the pelt or unskinned carcass

until the permanent possession tag is attached; and
(b)  is only valid for 48 hours after the date of kill.
(4)  A person may not possess a cougar pelt or unskinned

carcass without a valid permanent possession tag affixed to the
pelt or unskinned carcass.  This provision does not apply to a
person in possession of a properly tagged carcass or pelt within
48 hours after the kill, provided the person was issued and is in
possession of a valid permit.

R657-10-14.  Evidence of Sex and Age.
(1)  Evidence of sex must remain attached to the carcass or

pelt of each cougar until a permanent tag has been attached by
the division.

(2)  The pelt and skull must be presented to the division in
an unfrozen condition to allow the division to gather
management data.

(3)  It is mandatory that a tooth (PM1) be removed by the
division at the time of permanent tagging to be used for aging
purposes.

(4)  The division may seize any pelt not accompanied by its
skull or not having sufficient evidence of biological sex
designation attached.

R657-10-15.  Permanent Tag.
(1)(a)  Each cougar must be taken by the permit holder to

a conservation officer or division office within 48 hours after
the date of kill to have a permanent possession tag affixed to the
pelt or unskinned carcass and for the removal of a tooth.

(b)  After regular business hours, on weekends, or on
holidays, a conservation officer may be reached by contacting
the local police dispatch office.

(2)  A person may not possess a green pelt after the 48-
hour check-in period, or ship a green pelt out of Utah, or present
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a green pelt to a taxidermist if the green pelt does not have a
permanent possession tag attached.

R657-10-16.  Transporting Cougar.
Cougar that have been legally taken may be transported by

the permit holder provided the cougar is properly tagged and the
permittee possesses the appropriate permit.

R657-10-17.  Exporting Cougar from Utah.
(1)  A person may export a legally taken cougar or its parts

if that person has a valid permit and the cougar is properly
tagged with a permanent possession tag.

(2)  A person may not ship or cause to be shipped from
Utah, a cougar pelt without first obtaining a shipping permit
issued by an authorized division representative.

R657-10-18.  Donating.
(1)  A person may donate protected wildlife or their parts

to another person as provided in Section 23-20-9.
(2)  A green pelt of any cougar donated to another person

must have a permanent possession tag affixed.
(3)  The written statement of donation must be retained

with the pelt.

R657-10-19.  Purchasing or Selling.
(1)  Legally obtained, tanned cougar hides may be

purchased or sold.
(2)  A person may not purchase, sell, offer for sale, or

barter a tooth, claw, paw, or skull of any cougar.

R657-10-20.  Waste of Wildlife.
(1)  A person may not waste or permit to be wasted or

spoiled any protected wildlife or their parts.
(2)  The skinned carcass of a cougar may be left in the field

and does not constitute waste of wildlife.

R657-10-21.  Livestock Depredation and Human Health and
Safety.

(1)  If a cougar is harassing, chasing, disturbing, harming,
attacking or killing livestock, or has committed such an act
within the past 72 hours:

(a)  in depredation cases, the livestock owner, an immediate
family member or an employee of the owner on a regular
payroll, and not hired specifically to take cougar, may kill the
cougar;

(b)  a landowner or livestock owner may notify the division
of the depredation or human health and safety concerns, who
shall authorize a local hunter to take the offending cougar or
notify a USDA, Wildlife Services specialist; or

(c)  the livestock owner may notify a USDA, Wildlife
Services specialist of the depredation who may take the
depredating cougar.

(2)  Depredating cougar may be taken at any time by a
USDA, Wildlife Services specialist, supervised by the Wildlife
Services program, while acting in the performance of the
person's assigned duties and in accordance with procedures
approved by the division.

(3)  A depredating cougar may be taken by those persons
authorized in Subsection (1)(a) with:

(a)  any weapon authorized for taking cougar; or
(b)  with the use of snares only with written authorization

from the director of the division and subject to all the conditions
and restrictions set out in the written authorization.

(i)  The option in Subsection (3)(b) may only be authorized
in the case of a chronic depredation situation where numerous
livestock have been killed by a depredating cougar and must be
verified by Wildlife Services or division personnel.

(4)(a)  The Division may issue depredation permits to take
cougar on specified private lands and public land grazing

allotments with a chronic depredation situation where numerous
livestock have been killed by cougar.

(b)  The Division may:
(i)  issue one or more depredation permits to the affected

livestock owner or a designee, provided the livestock owner
does not receive monetary consideration from the designee for
the opportunity to use the depredation permit;

(ii)  determine the legal weapons and methods of take
allowed; and

(iii)  specify the area and season that the permit is valid.
(5)(a)  Any cougar taken under Subsection (1)(a) or (4)(a)

shall remain the property of the state and must be delivered to
a division office or employee within 72 hours.

(b)  The division may issue a cougar damage permit to a
person who has killed a depredating cougar under Subsection
(1)(a) that authorizes the person to keep the carcass.

(c)  A person that takes a cougar under Subsection (1)(a)
or (4)(a) may acquire and use a limited entry or harvest
objective cougar permit in the same year.

(d)  Notwithstanding Subsections (5)(b) and (5)(c), a
person may retain no more than one cougar annually.

(6)(a)  Hunters interested in taking depredating cougar as
provided in Subsection (1)(b)  may contact the division.

(b)  Hunters will be contacted by the division to take
depredating cougar as needed.

R657-10-22.  Survey.
Each permittee who is contacted for a survey about their

cougar hunting experience should participate in the survey
regardless of success.  Participation in the survey helps the
division evaluate population trends, harvest success and collect
other valuable information.

R657-10-23.  Taking Cougar.
(1)(a)  A person may take only one cougar during the

season and from the area specified on the permit.
(b)  Limited entry permits may be obtained by following

the application procedures provided in this rule and the
guidebook of the Wildlife Board for taking cougar.

(c)  Harvest objective permits may be purchased on a first-
come, first-served basis as provided in guidebook of the
Wildlife Board for taking cougar.

(2)  A person may not:
(a)  take or pursue a female cougar with kittens or kittens

with spots; or
(b)  repeatedly pursue, chase, tree, corner, or hold at bay,

the same cougar during the same day after the cougar has been
released.

(3)  Any cougar may be taken during the prescribed
seasons, except a kitten with spots, or any cougar accompanied
by kittens, or any cougar accompanied by an adult.

(4)  A person may not take a cougar wearing a radio collar
from any areas that are published in the guidebook of the
Wildlife Board for taking cougar.

(5)  The division may authorize hunters who have obtained
a limited entry cougar permit to take cougar in a specified area
of the state in the interest of protecting wildlife from
depredation.

(6)  Season dates, closed areas, harvest objective permit
areas and limited entry permit areas are published in the
guidebook of the Wildlife Board for taking cougar.

(7)(a)  A person who obtains a limited entry cougar permit
on a split unit may hunt on all harvest objective units after the
date split units transition into harvest objective units.  The split
unit transition date is provided in the guidebook of the Wildlife
Board for taking cougar.

(b)  A person who obtains a limited entry cougar permit on
a split unit and chooses to hunt on any harvest objective unit
after the transition date is subject to all harvest objective unit
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closure requirements provided in Sections R657-10-34 and 657-
10-35.

R657-10-24.  Extended and Preseason Hunts.
(1)  An extended or preseason hunt may be authorized by

the division on selected cougar management units to control
depredation or nuisance problems.

R657-10-25.  Cougar Pursuit.
(1)(a)  Except as provided in rule R657-10-3(1)(b) and

Subsection (2), cougar may be pursued only by persons who
have obtained a cougar pursuit permit.

(b)  The cougar pursuit permit does not allow a person to:
(i)  kill a cougar; or
(ii)  pursue cougar for compensation.
(c)  A person may pursue cougar for compensation only as

provided in Subsection (2).
(d)  To obtain a cougar pursuit permit, a person must

possess a Utah hunting or combination license.
(2)(a)  A person may pursue cougar on public lands for

compensation, provided the dog handler:
(i)  receives compensation from a client or customer to

pursue cougar;
(ii)  is a licensed hunting guide or outfitter under Title 58,

Chapter 79 of the Utah Code and authorized to pursue cougar;
(iii)  possesses on his or her person the Utah hunting guide

or outfitter license;
(iv)  possesses on his or her person all permits and

authorizations required by the applicable public lands managing
authority to pursue cougar for compensation; and

(v)  is accompanied by the client or customer at all times
during pursuit.

(b)  A person may pursue cougar on private lands for
compensation, provided the dog handler:

(i)  receives compensation from a client or customer to
pursue cougar;

(ii)  is accompanied by the client or customer at all times
during pursuit; and

(iii)  possesses on his or her person written permission from
all private landowners on whose property pursuit takes place.

(c)  A person who is an employee or agent of the Division
of Wildlife Services may pursue cougar on public lands and
private lands while acting within the scope of their employment.

(3)  A pursuit permit is not required to pursue cougar under
Subsection (2).

(4)(a)  A person pursuing cougar for compensation under
subsections (2)(a) and (2)(b) shall comply with all other
requirements and restrictions in statute, rule and the guidebooks
of the Wildlife Board regulating the pursuit and take of cougar.

(b)  Any violation of, or failure to comply with the
provisions of Title 23 of the Utah Code, this rule, or the
guidebooks of the Wildlife Board may be grounds for
suspension of the privilege to pursue cougar for compensation
under this subsection, as determined by a division hearing
officer.

(5)  A cougar pursuit permit authorizes the holder to pursue
cougar with dogs on any unit open to pursuing cougar during
the seasons and under the conditions prescribed by the Wildlife
Board in guidebook.

(6)  A person may not:
(a)  take or pursue a female cougar with kittens or kittens

with spots;
(b)  repeatedly pursue, chase, tree, corner or hold at bay,

the same cougar during the same day; or
(c)  possess a firearm or any device that could be used to

kill a cougar while pursuing cougar.
(i)  The weapon restrictions set forth in the subsection do

not apply to a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,

provided the person is not utilizing or attempting to utilize the
concealed weapon to injure or kill cougar.

(7)  If eligible, a person who has obtained a cougar pursuit
permit may also obtain a limited entry cougar permit or harvest
objective cougar permit.

(8)  Cougar may be pursued only on limited entry units or
harvest objective units during the dates provided in the
guidebook of the Wildlife Board for taking cougar.

(9)  A cougar pursuit permit is valid on a calendar year
basis.

(10)  A person must possess a valid hunting or combination
license to obtain a cougar pursuit permit.

R657-10-26.  Limited Entry Cougar Permit Application
Information.

(1)  Limited entry cougar permits are issued pursuant to
R657-62-24.

R657-10-27.  Harvest Objective General Information.
(1)  Harvest objective permits are valid only for the open

harvest objective management units and for the specified
seasons published in the guidebook of the Wildlife Board for
taking cougar.

(2)  Harvest objective permits are not valid in a specified
management unit after the harvest objective has been met for
that specified Cougar Management Area.

R657-10-28.  Harvest Objective Permit Sales.
(1)  Harvest objective permits are available on a first-come,

first-served basis beginning on the date published in the
guidebook of the Wildlife Board for taking cougar.

(2)  Any cougar permit purchased after the season opens is
not valid until three days after the date of purchase unless
specifically authorized by the division.

(3) A person must possess a valid hunting or combination
license to obtain a Harvest objective permit.

R657-10-29.  Harvest Objective Unit Closures.
(1)  To hunt in a harvest objective unit, a hunter must call

1-888-668-LION or visit the division's website to verify that the
cougar management area is still open.  The phone line and
website will be updated each day by 12 noon. Updates become
effective the following day thirty minutes before official sunrise.

(2)  Harvest objective units are open to hunting until:
(a)  the cougar harvest objective for that cougar

management area is met and the division closes the area; or
(b)  the end of the hunting season as provided in the

guidebook of the Wildlife Board for taking cougar.
(3)  Upon closure of a harvest objective unit, a hunter may

not take or pursue cougar except as provided in Section R657-
10-25.

R657-10-30.  Harvest Objective Unit Reporting.
(1)  Any person taking a cougar with a harvest objective

permit must report to the division, within 48 hours, where the
cougar was taken and have a permanent tag affixed pursuant to
Section R657-10-15.

(2)  Failure to accurately report the correct harvest
objective management unit where the cougar was killed is
unlawful.

(3)  Any conviction for failure to accurately report, or
aiding or assisting in the failure to accurately report as required
in Subsection (1) shall be considered prima facie evidence of a
knowing, intentional or reckless violation for purposes of permit
suspension.

R657-10-31.  Wildlife Management Areas.
(1)  A person may not use motor vehicles on division-

owned wildlife management areas closed to motor vehicle use
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during the winter without first obtaining written authorization
from the appropriate division regional office.

(2)  The division may, in its sole discretion, authorize
limited motor vehicle access to its wildlife management areas
closed to such use during the winter provided:

(a)  the person seeking access possesses a valid cougar
permit for the area;

(b)  motor vehicle access is necessary to effectively utilize
the cougar permit; and

(c)  motor vehicle access will not interfere with wintering
wildlife or wildlife habitat.

R657-10-32.  Poaching-Reported Reward Permits.
(1)  For purposes of this section, "successful prosecution"

means the screening and filing of charges for the poaching
incident.

(2)  Any person who provides information leading to
another person's arrest and successful prosecution for wanton
destruction of a cougar on a limited entry cougar unit, under
Section 23-20-4, may receive a permit from the division to hunt
cougar on the same limited-entry cougar unit where the reported
violation occurred, as provided in Subsection (3).

(3)(a)  The division may issue poaching-reported reward
permits only in limited-entry cougar units that have more than
10 total permits allocated.

(b)  The division may issue only one poaching-reported
reward permit per limited-entry cougar unit per year.

(4)(a)  The division may issue only one poaching-reported
reward permit for any one animal illegally taken.

(b)  No more than one poaching-reported reward permit
shall be issued to any one person per successful prosecution.

(c)  No more than one cougar poaching-reported reward
permit shall be issued to any one person in any one cougar
season.

(5)(a)  Poaching-reported reward permits may only be
issued to the person who provides the most pertinent
information leading to a successful prosecution.  Permits are not
transferrable.

(b)  If information is received from more than one person,
the director of the division shall make a determination based on
the facts of the case, as to which person provided the most
pertinent information leading to the successful prosecution in
the case.

(c)  The person providing the most pertinent information
shall qualify for the poaching-reported reward permit.

(6)  Any person who receives a poaching-reported reward
permit must possess a Utah hunting or combination license and
otherwise be eligible to hunt and obtain cougar permits as
provided in all rules and regulations of the Wildlife Board and
the Wildlife Resources Code.

KEY:  wildlife, cougar, game laws
March 11, 2014 23-14-18
Notice of Continuation August 16, 2011 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-27.  License Agent Procedures.
R657-27-1.  Purpose and Authority.

Under Section 23-19-15, this rule provides the application
procedures, standards, and requirements for wildlife license
agents.

R657-27-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Automated Clearing House or ACH" means a division

approved method of payment of monies owed the division
through an automatic electronic process.

(b)  "Agent hunting and fishing licenses online" means the
web application that allows an license agent to sell wildlife
documents.

(c)  "Bond" means a surety bond to remain in full force and
effect continuously and indefinitely, until canceled.

(d)  "Computer hardware" means electronic equipment the
division deems necessary to perform the minimum required
functions of the division's online license sales application
system.

(e)  "Deactivated license agent or deactivated" means a
license agent that holds license agent status but is temporarily
precluded from selling wildlife documents for failure to comply
with this rule or any other laws or agreements regulating license
agent activity.

(f)  "License agent" means a person authorized by the
division to sell wildlife documents.

(g)  "License Agent Application" means a written request
to be authorized by the division to sell wildlife documents.

(h)  "License Agent Authorization" means an agreement
between the division and a license agent, allowing a license
agent to sell wildlife documents.

(i)  "License paper" means paper designated by the division
for the sole purpose of printing specified licenses or permits
through the agent hunting and fishing licenses online sales
system.

(j)  "Location" means the building or structure from which
a license agent is authorized to sell wildlife documents.

(k)  "Presiding officer" means the hearing officer
designated by the director of the division.

(l)  "Remuneration" means money that a license agent
receives for each wildlife document sold as provided in Section
23-19-15.

(m)  "Wildlife documents" means licenses, permits and tags
issued by the division or by a license agent.

R657-27-3.  License Agent Application.
(1)  License agent applications may be obtained from the

Licensing Section in the Salt Lake Office or downloaded from
the division's website.

(2)  License agent applications shall be considered from
any person located within Utah or in close proximity to Utah.

(3)  Applications shall be processed within a reasonable
timeframe.

(4)  The applicant must:
(a)  complete and return the application to the Licensing

Section in the Salt Lake Office; and
(b)  pay a non refundable application fee.
(5)  A separate application and application fee must be

submitted for each location where wildlife documents will be
sold.

(6) The division may provide assistance to new and
existing license agents as provided in Subsection R657-27-
4(1)(b),(1)(c) or (1)(d).

R657-27-4.  License Agent Eligibility - Reasons for
Application Denial - Term of Authorization.

(1)  A new license agent must meet the criteria provided in
Subsection (a), except as provided in Subsection (b).

(a)  A license agent must:
(i)  successfully complete a division-sponsored training

session;
(ii)  provide and maintain approved computer hardware

capable of processing and printing licenses and permits in a
permanent, clear, and a legible manner.

(b)  The division may provide a printer as required in
Subsection (a)(ii) provided the license agent's projected sales is
estimated to be at least one-thousand dollars per year or a
satisfactory volume per year as determined by the division.

(i) A license agent must remain a license agent for the
division for at least six months to retain the printer as provided
in Subsections (b).

(2)  Use of the agent hunting and fishing licenses online
system must be used in compliance with the agent manual
provided by the division.

(3)  The division shall send the applicant a written notice
stating the reason for denial.

(4)  If the division approves the license agent application,
a license agent authorization shall be sent to the applicant.

(5)  The license agent authorization is not effective until:
(a)  it is signed by the applicant; and
(b)  signed by the director or designee.
(6)(a)  The license agent authorization must be received by

the Licensing Section in the Salt Lake Office within a
reasonable timeframe of being mailed to the applicant.

(b)  A separate application, application fee, and license
agent authorization is required for each location where wildlife
documents will be sold.

(7)  Each license agent authorization shall be established
for a term of ten years.

(8)  The division may deny a license agent application for
any of the following reasons:

(a)  A sufficient number of license agents already exist in
the area;

(b)  The applicant does not have adequate security
including a safe or locking cabinet in which to store wildlife
documents or license paper;

(c)  The applicant has previously been authorized to sell
wildlife documents or possess license paper and the applicant:

(i)  failed to comply with the license agent authorization or
any provision of statute or rule governing license agents; or

(ii)  was deactivated or revoked by the division as a license
agent;

(d)  The applicant provided false information on the license
agent application; or

(e)  The applicant has been convicted, pleaded guilty,
pleaded no contest, or entered into a plea in abeyance to a
criminal offense that bears a reasonable relationship to the
license agent's ability to competently and responsibly perform
the functions of a license agent.

R657-27-5.  Bond Requirement.
(1)  After approval, but before the license agent

authorization is executed, the division may require the applicant
to post a reasonable bond payable to the division in an amount
determined by the division.

(2)  The division may require any existing license agent to
obtain a reasonable bond in an amount determined by the
division after providing the license agent 30 business days
written notice.

(3)  The division may require a reasonable increase in the
amount of the bond after providing the license agent 30 business
days written notice.

R657-27-6.  Automated Clearing House (ACH) Payments.
(1)  The division may require license agents to establish
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and maintain an account capable of utilizing an Automated
Clearing House payment method in order to transfer monies due
to the division.

R657-27-7.  License Agent Obligations.
(1)  Each license agent must:
(a)  comply with the requirement and provisions provided

in Section 23-19-15;
(b)  keep wildlife documents or license paper secure and

out of the public view during business hours;
(c)  keep wildlife documents or license paper in a safe or

locked cabinet after business hours;
(d)  display all signs and distribute guidebooks provided by

the division;
(e)  have all sales clerks and management staff available for

sales training;
(f)  maintain a License Agent Manual provided by the

division and make it available to the license agent's staff,
including supplemental manuals and addendums; and

(g)  retain agent copies of wildlife documents issued for as
long as is necessary for the purposes of the license agent account
reconciliation, at which time agent copies of licenses and
permits must be destroyed by burning, shredding or submitting
to the division.

(h)  allow agent employees access to the Utah.gov internet
domain from a place wildlife documents are sold in order to
provide access to online resources pertinent to issuing wildlife
documents and assisting customers with wildlife document
related questions.

(2)  If a license agent becomes delinquent on reporting or
remission of proceeds Subsection (2)(a), (2)(b) or (2)(c) shall
apply.

(a)  The license agent must immediately submit all reports
when due along with the remission of required proceeds.

(b)  If the license sales report is submitted in accordance
with Subsection (1)(a) but funds are not submitted with the
report then the following applies:

(i)  A repayment plan may be structured in an agreement
that will allow repayment in equal monthly installments for up
to six months at a payment level that will provide repayment of
the principal along with an annual percentage interest rate
(APR) of 12 percent. This APR shall be calculated back to the
date that the payment should have been received in accordance
with Subsection (1)(a);

(ii)  If the ongoing monthly report and proceed submissions
are not received for the future months, from the month of the
agreement in accordance with Subsection (1)(a), then any
agreement made in Subsection (2)(b)(i) may be terminated and
all outstanding balances and accrued interest shall become due
immediately, along with a penalty of 20 percent of the unpaid
balance.  Interest shall continue to accumulate on any unpaid
balance, including the penalty, at the APR;

(iii)  Activate the bond and collect all remaining funds in
accordance with Section R657-27-5 and hold any remaining
unpaid balances of penalty, ongoing interest, and principle
amounts as a receivable from the license agent; or

(iv)  If the license agent enters into an agreement with the
division as provided in Subsection (2)(b)(i), and then violates
the terms of that agreement, the division may begin the
revocation process in accordance with Section R657-27-12.

(c)  Nothing in this rule shall be construed as requiring the
division to offer a repayment agreement to a license agent
delinquent on report submissions or proceeds remissions before
taking action to revoke license agent status.

(d)  If the license agent does not submit a monthly report
as provided in Subsection (1)(a), or if the license agent does not
immediately pay the delinquent funds or fails to execute and
abide by the terms of a repayment agreement as provided in
Subsection (2)(b), the division may:

(i)  change the license agent's status to deactivated;
(ii)  withhold issuing additional wildlife document

inventory;
(iii)  withhold access to the agent hunting and fishing

licenses online sales system;
(iv)  collect the license agent's inventory of wildlife

documents and license paper, and determine unaccounted
inventory of wildlife documents and license paper;

(v)  assess a monetary penalty for each wildlife document
and piece of license paper unaccounted for as provided in
Subsection R657-27-8(2);

(vi)  take action to revoke license agent status;
(vii)  create a receivable from the license agent that equals

the amount due as determined in Subsection (1)(a) and charge
a 20 percent late penalty on the entire balance, and accumulate
the unpaid balance, included penalties, at a 12 percent APR
from the due date of the earliest date in which a license agent
failed to submit a report in accordance with Subsection (1)(a);
or

(viii)  activate the bond and collect all available funds
remaining in accordance with Section R657-27-5 and hold any
remaining unpaid balances of penalty, ongoing interest, and
principle amounts as a receivable from the license agent.

(e)  A deactivated license agent that has not been revoked
may regain active status by paying all due balances in full, and
providing a bond, provided the license agent is otherwise in
compliance with this rule or any other laws or agreements
regulating license agent activity.

(f)(i)  The division reserves the right to unilaterally and
immediately modify monthly reporting or payment requirements
when any License Agent is:

(A)  in bankruptcy;
(B)  insolvent;
(C)  financially distressed;
(D)  unable to meet reporting or payment obligations; or
(E)  otherwise experiencing events or conditions that may

compromise their ability to comply with reporting and payment
obligations.

(ii)  The division may require license funds to be
transferred to the division more frequently than monthly, and
may require the use of Automated Clearing House payments,
Electronic Funds Transfer payments, or other expedited
methods of payment.

R657-27-8.  Lost or Stolen Wildlife Documents or License
Paper.

(1)  The license agent must act as bailee for purposes of
safeguarding all wildlife documents or license paper issued to
the license agent by the division.

(2)(a)  The license agent must remit full payment, less
remuneration, to the division for any wildlife documents lost,
stolen, or unaccounted for unless otherwise relieved for good
cause by the director.

(b)  The license agent must remit full payment for lost,
stolen, or unaccounted license paper in the amount of $10 per
sheet of license paper.

(c)  Payments made to the division for any wildlife
documents or license paper that are lost or unaccounted may be
refunded if the wildlife documents or license paper are:

(i)  Approved by the division and
(ii)  returned to the Licensing Section in the Salt Lake

office by within 12 months from the date of payment in
subsection (c).

R657-27-9.  Audits.
(1)  License agents are subject to an audit without prior

notification anytime during normal business hours to assess
financial and procedural compliance with statute, rule, and the
terms of the license agent authorization.
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(2)  The division shall provide a written report to the
license agent of any finding of noncompliance within five days
of the completion of the audit.

R657-27-10.  Checks Returned for Non-sufficient Funds.
If a check from a license agent is returned to the division

for non-sufficient funds, the division may:
(1)  require a license agent to remit payment for wildlife

documents in the form of a cashiers check, an automated
clearing house payment or money order;

(2)  change the license agent status to deactivated;
(3)  activate the bond;
(4)  submit the license agent's account to the Utah Office of

Debt Collection for collection activity; or
(5)  Assess a Non Sufficient Funds (NSF) handling fee of

$20.00.

R657-27-11.  Change of Business Ownership.
(1)  License agent authorizations are nontransferable.
(2)  The license agent must notify the division of any

anticipated change of ownership of the license agent's business
at least 30 business days prior to the change of ownership.

(3)  Prior to change of ownership, unless otherwise directed
by the division in writing, the license agent must:

(a)  remit payment for all wildlife documents sold minus
remuneration; and

(b)  return all unsold wildlife documents or license paper
to the division.

R657-27-12.  Revocation of License Agent Authorization.
(1)  The presiding officer may revoke a license agent

authorization pursuant to Chapter 4, Title 63G, Utah
Administrative Procedures Act, if the presiding officer
determines that the license agent:

(a)  violated the terms of the license agent authorization;
(b)  fails to comply with reporting or payments obligations,

becomes insolvent, declares bankruptcy, or shows indication of
financial instability or any other sign that public funds are in
jeopardy or potentially unrecoverable by the division.

(c)  fails to maintain a bond in accordance with Section
R657-27-5;

(d)  is found to have committed fraud regarding wildlife
documents or license paper;

(e)  violated any provision of Title 23, Wildlife Resources
Code;

(f)  violated any rule promulgated under Title 23, Wildlife
Resources Code; or

(g)  has been convicted, pleaded guilty, pleaded no contest,
or entered into a plea in abeyance to a criminal offense that
bears a reasonable relationship to the license agent's ability to
competently and responsibly perform the functions of a license
agent.

(2)  The presiding officer may hold a hearing to determine
matters relating to the license agent revocation if the license
agent makes a written request for a hearing within 20 days after
the notice of agency action is issued.

R657-27-13.  Termination of License Agent Authorization by
the License Agent.

(1)  A license agent may terminate a license agent
authorization by submitting a written request to the Licensing
Section in the Salt Lake Office.

(2)  Any request for termination must state the requested
date of termination.

(3)  On or before the effective date of termination the
license agent must:

(a)  discontinue selling wildlife documents;
(b)  return all unsold wildlife documents or license paper

to the division; and

(c)  return to the division any signs, guidebooks or other
information provided by the division.

(4)  On or before the 10th day of the month following the
date of termination the license agent must remit payment for all
wildlife documents minus remuneration to the division.

R657-27-14.  Renewal Application of a License Agent
Authorization.

(1)  At the end of the ten-year term of authorization to sell
wildlife documents, the division shall provide a renewal notice
and renewal application to the license agent.

(2)(a)  The license agent must complete and return the
renewal application to the Licensing Section in the Salt Lake
Office within 30 business days of being mailed to the license
agent.

(b)  The division will not charge a renewal application fee.
(3)  If the license agent fails to return the renewal

application within 30 business days of being mailed, the
division may:

(a)  confiscate wildlife document inventories;
(b)  not provide new wildlife document inventories; or
(c)  interrupt use of the agent hunting and fishing licenses

online system.
(2)  The division may deny a license agent renewal

application for any of the reasons provided in Section R657-27-
4(1).

R657-27-15.  Violation.
(1)  It is unlawful for a license agent to sell wildlife

documents in violation of the License Agent Authorization.

R657-27-16.  License Agent Authorization Subject to
Change.

(1)  A license agent authorization issued or renewed by the
division under this rule is a privilege and not a right.  The
license agent authorization authorizes the license agent to sell
wildlife documents subject to all present and future conditions,
restrictions, and regulations imposed on such activities by the
division, the Wildlife Board, or the State of Utah.

(2)  A license agent authorization does not guarantee or
otherwise legally entitle the license agent to any of the
following:

(a)  a minimum number of wildlife documents;
(b)  a particular type or types of wildlife documents;
(c)  access to any particular wildlife document distribution

system; or
(d)  any other right or opportunity advantageous to the

license agent.
(3)  The procedures, processes and opportunities outlined

in this rule regulating license agents and the distribution of
wildlife documents are all subject to future change, including
discontinuation, by the division and the Wildlife Board.

KEY:  licensing, wildlife, wildlife law, rules and procedures
March 11, 2014 23-19-15
Notice of Continuation April 2, 2012
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R657.  Natural Resources, Wildlife Resources.
R657-43.  Landowner Permits.
R657-43-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
this rule provides the standards and procedures for private
landowners to obtain landowner permits for:

(a)  taking buck deer within the general unit hunt boundary
area where the landowner's property is located during the
general deer hunt only; and

(b)  taking bull elk, buck deer or buck pronghorn within a
limited entry unit.

(2)  In addition to this rule, any person who receives a
landowner permit must abide by Rule R657-5 and the
guidebook of the Wildlife Board for taking big game.

(3)  The intent of the general landowner buck deer permit
is to provide an opportunity for landowners, lessees, or their
immediate family, whose property provides habitat for deer, to
purchase a general deer permit for the general unit hunt
boundary area where the landowner's property is located.

(4)  The intent of the limited entry landowner permit is to
provide an opportunity for landowners, whose property provides
habitat for deer, elk, or pronghorn, to be allocated a restricted
number of permits for a limited entry bull elk, buck deer, or
buck pronghorn unit, where the landowner's property is located.
Allowing landowners a restricted number of permits:

(a)  encourages landowners to manage their land for
wildlife;

(b)  compensates the landowner for providing private land
as habitat for wildlife; and

(c)  allows the division to increase big game numbers on
specific units.

R657-43-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Eligible property" means:
(i)  private land that provides habitat for deer, elk or

pronghorn as determined by the division of Wildlife Resources;
(ii)  private land that is not used in the operation of a

Cooperative Wildlife Management Unit;
(iii)  private land that is not used in the operation of an elk

farm or elk hunting park;
(iv)  land in agricultural use as provided in Section 59-2-

502 and eligible for agricultural use valuation as provided in
Sections 59-2-503 and 59-2-504; and

(v)  for the purpose of receiving general buck deer permits,
a minimum of 640 acres of private land owned or leased by one
landowner within the general unit hunt boundary; or

(vi)  private land, including crop land owned by members
of a landowner association for limited entry permits.

(b)  "Immediate family" means the landowner's or lessee's
spouse, children, son-in-law, daughter-in-law, father, mother,
father-in-law, mother-in-law, brother, sister, brother-in-law,
sister-in-law, stepchildren, and grandchildren.

(c)  "Landowner" means any person, partnership, or
corporation who owns property in Utah and whose name
appears on a deed as the owner of eligible property or whose
name appears as the purchaser on a contract for sale of eligible
property.

(d)  "Landowner association" means an organization of
private landowners who own property within a limited entry
unit, organized for the purpose of working with the division.

(e)  "Lessee" means any person, partnership, or corporation
whose name appears as the Lessee on a written lease, for at least
a one-year period, for eligible property used for farming or
ranching purposes, and who is in actual physical control of the
eligible property.

(f)  "Limited entry unit" means a specified geographical
area that is closed to hunting deer, elk or pronghorn to any

person who has not obtained a valid permit to hunt in that unit.
(g)  "Voucher" means a document issued by the division to

a landowner, landowner association, or Cooperative Wildlife
Management Unit operator, allowing a landowner, landowner
association, or Cooperative Wildlife Management Unit operator
to designate who may purchase a landowner big game hunting
permit from a division office.

R657-43-3.  Qualifications for General Landowner Buck
Deer Permits.

(1)  The director, upon approval of the Wildlife Board, may
establish a number of general landowner buck deer permits
within each region to be offered to eligible landowners or
lessees for the general deer hunting season only.

(2)  Only private lands will be considered in qualifying for
general landowner buck deer permits.  Public or state lands are
not eligible.

(3)  Crop lands will be considered in qualifying for general
landowner buck deer permits if the crop lands provide habitat
for deer and contribute to meeting unit management plan
objectives.

(4)  General landowner buck deer permits are limited to
resident or nonresident landownersor lessees, and members of
their immediate family.

R657-43-4.  Qualifications for Limited Entry Permits.
(1)  The Director, upon approval of the Wildlife Board,

may establish a number of bull elk, buck deer and buck
pronghorn limited entry permits to be offered to an eligible
landowner association.

(2)  Limited entry landowner permits are available for
taking buck deer, bull elk or buck pronghorn, and may only be
used on designated limited entry units.

(3)  Only private lands that do not qualify for Cooperative
Wildlife Management Units will be considered for limited entry
landowner permits.  Public or state lands are not eligible.

(4)  Only private lands that qualify as eligible property will
be considered for limited entry landowner permits.

(5)  Applications for limited entry landowner permits will
be received from landowner associations only.

(6)  Only one landowner association, per species, may be
formed for each limited entry unit as follows:

(a)  A landowner association may be formed only if a
simple majority of landowners, representing 51 percent of the
eligible private lands within the herd unit, enter into a written
agreement to form the association.

(b)  The association may not unreasonably restrict
membership to other qualified landowners in the unit.

(c)  Each landowner association must elect a chairperson
to represent the landowner association.

(d)  The landowner association chairperson shall act as
liaison with the division and the Wildlife Board.

(e)  A landowner or landowner association may not restrict
legal established passage through private land to access public
lands for the purpose of hunting.

R657-43-5.  Application for General Landowner Buck Deer
Permits.

(1)  Applications for general landowner buck deer permits
are available from division offices.

(2)  Only one eligible landowner or lessee may submit an
application for the same parcel of land within the respective
general unit hunt boundary area.

(3)  In cases where more than one application is received
for the same parcel of land, all applications will be rejected.

(4)  Applications must include:
(a)  total acres owned within the respective general unit

hunt boundary area;
(b)  signature of the landowner; and
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(c)  location of the private lands, acres owned, county and
region.

(5)  In cases where the landowner's or lessee's land is in
more than one general unit hunt boundary area, the landowner
or lessee may select one of those units from which to receive the
permit.

(6)  a non-refundable handling fee must accompany each
application.

(7) a landowner may not apply for or obtain a general
landowner buck deer permit without possessing a Utah hunting
or combination license.

(8)  Applications will be available by January 7.
(9)  Applications must be completed and returned to the

regional division office.
(10)  The signature on the application will serve as an

affidavit certifying ownership.

R657-43-6.  Application for Limited Entry Permits.
(1)  Applications for limited entry landowner permits are

available from division offices and from division wildlife
biologists.

(2)  Applications to receive limited entry landowner
permits must be submitted by a landowner association for lands
within the limited entry hunt unit where the private lands are
located.

(3)  Applications must include:
(a)  total acres owned by the association within the limited

entry hunting unit and a map indicating the privately owned big
game habitat;

(b)  signature of each of the landowners within the
association including acres owned, with said signature serving
as an affidavit certifying ownership;

(c)  a distribution plan for the allocation of limited entry
permits by the association;

(d)  a copy of the association by-laws; and
(e)  a non-refundable handling fee.
(4)  The division shall, upon request of the applicant,

provide assistance in preparing the application.
(5)  Applications must be completed and returned to the

appropriate division office by September 1st of the year prior to
when hunting is to occur.

(6)  The division shall forward the application, its
recommendation, and other related documentation to the
Regional Wildlife Advisory Councils for public review and
consideration.

(7)  Recommendations by the Councils will then be
forwarded to the Wildlife Board for review and action.

(8)  Upon receiving the application, and recommendations
from the Regional Advisory Councils and the division, the
Wildlife Board may:

(a)  authorize the issuance of a three year certificate of
registration allowing the landowner association to operate; or

(b)  deny or partially deny the application and provide the
landowner association with reasons for the decision.

(9)(a)  A landowner association certificate of registration,
including any variance granted under R657-43-8(6), must be
renewed every three years.

(b)(i)  Notwithstanding Subsection (9)(a), the Wildlife
Board may annually modify permit types, numbers, and
associated seasons authorized in a certificate of registration
when necessary to achieve unit management objectives or
otherwise comply with applicable law.

(ii)  The division shall annually review the permit types,
numbers, and seasons authorized by a certificate of registration
issued under this Section and recommend modifications when
necessary to achieve unit management objectives or otherwise
comply with applicable law.

(iii)  The division's recommendation and accompanying
justification will be forwarded to the affected landowner

association and the Regional Advisory Councils for review and
recommendation.

(iv)  The Wildlife Board shall consider the
recommendations made by the division, Regional Advisory
Councils, and landowner association and make a final decision
on the proposed modifications consistent with the requirements
in Subsection (9)(b).

(10)(a)  A landowner association may petition to amend a
certificate of registration upon submitting a written request to
the regional division office where the landowner association is
located.

(b)  Amendment of the certificate of registration is required
for changes in:

(i)  permit numbers;
(ii)  landowner association's:
(A)  by-laws; or
(B)  distribution plan for the allocation of limited entry

permits among its members;
(iii)  acreage;
(iv)  land ownership; or
(v)  any other matter related to the management and

operation of the landowner association not originally included
in the certificate of registration.

(c)  Requests for amendments dealing with permit numbers
or permit allocation among association members:

(i)  may be initiated by the landowner association or the
division;

(ii)  are due on September 1st of the year prior to when
hunting is to occur; and

(iii)  shall be forwarded to the Regional Advisory Councils
and Wildlife Board for consideration and approval.

(A)  Upon approval by the Wildlife Board, an amendment
to the original certificate of registration shall be issued in
writing.

(d)  All other requests for amendments shall be reviewed
by the region and Wildlife Section and, upon approval by the
division director, an amendment to the original certificate of
registration shall be issued in writing.

R657-43-7.  General Permits and Season Dates.
(1)  The following number of general landowner buck deer

permits may be available to a landowner or lessee:
(a)  one general landowner buck deer permit may be issued

for eligible property of 640 acres; and
(b)  one additional general landowner buck deer permit

may be issued for each additional 640 acres of eligible property.
(c)  If an individual has both owned and leased eligible

property, the acreage may be combined in determining the
number of permits to be issued.

(2)  Permittees may select only one general landowner
buck deer permit (archery, rifle or muzzleloader) as provided in
the guidebook of the Wildlife Board for taking big game.

(3)(a)  General landowner buck deer permits are for
personal use only and may not be transferred to any other
person.

(b)  If the landowner or lessee is a corporation, the person
eligible for the permit must be a shareholder, or immediate
family member of a shareholder, designated by the corporation.

(4)  Any person who is issued a general landowner buck
deer permit under this rule is subject to all season dates, weapon
restrictions and any other regulations as provided in the
guidebook of the Wildlife Board for taking big game.

(5)  The fee for a general landowner buck deer permit is the
same as the fee for a general season, general archery or general
muzzleloader buck deer permit.

(6)  Nothing in this rule shall be construed to allow any
person to obtain more than one general buck deer permit from
any source or take more than one buck deer during any one year.

(7)  Permits will be issued beginning in June, in the order
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that applications are received, and permits will continue to be
issued until all permits for each region have been issued.

(8) To receive a general landowner buck deer permit, the
eligible person must possess or obtain a Utah hunting or
combination license.

R657-43-8.  Limited Entry Permits and Season Dates.
(1)  Only bull elk, buck deer or buck pronghorn limited

entry permits may be applied for by the landowner association.
(2)(a)  The division and landowner chairperson shall jointly

recommend the number of permits to be issued to the landowner
association.

(b)  When consensus between the landowner chairperson
and the division is not reached, applications shall include
justification for permit numbers for review by the Wildlife
Regional Advisory Councils and the Wildlife Board.

(3)  Permit numbers shall fall within the herd unit
management guidelines.  Permit numbers will be based on:

(a)  the percent of private land big game habitat within the
unit that is used by wildlife; or

(b)  the percentage of use by wildlife on the private lands.
(4)  Landowners receiving vouchers may personally use the

vouchers or reassign the vouchers to any legal hunter.
(5)  All landowners who receive vouchers, and transfer the

vouchers to other hunters must:
(a)  allow those hunters receiving the vouchers access to

their private lands for hunting; and
(b)  allow the same number of public hunters with valid

permits, equal to the number of vouchers transferred, to access
the landowner association's private land for hunting during the
appropriate limited entry bull elk, buck deer or buck pronghorn
hunting season, except as provided in Subsection (6).

(6)(a)  Landowners who transfer vouchers to other hunters
may deny public hunters access to the landowner association's
private land for hunting by requesting, through the landowner
association, a variance to Subsection (5)(b) from the Wildlife
Board.

(b)  The requested variance must be provided by the
landowner association in writing to the division 30 days prior to
the appropriate Regional Advisory Council meeting scheduled
to review Rule R657-5 and the guidebook of the Wildlife Board
for taking big game.

(c)  The variance request must be presented by the
landowner association to the appropriate local Regional Wildlife
Advisory Council.  The local Regional Wildlife Advisory
Council shall forward a recommendation to the Wildlife Board
for consideration and action.

(7)(a) Any person who is issued a limited entry landowner
permit must follow the season dates, weapon restrictions and
any other regulations governing the taking of big game as
specified in Rule R657-5 and the guidebook of the Wildlife
Board for taking big game.

(b) to receive a limited entry landowner permit, the person
designated on the voucher must possess or obtain a Utah
hunting or combination license.

(8)  A limited entry landowner permit authorizes the
permittee to hunt within the limited entry unit where the eligible
property is located.

(9)  Nothing in this rule shall be construed to allow any
person, including a landowner, to take more than one buck deer,
one bull elk or one buck pronghorn during any one year.

R657-43-9.  Limited Entry Permit Allocation and Fees.
(1)  Upon approval of the Wildlife Board, the division shall

issue vouchers to landowner associations that may be used to
purchase limited entry permits from division offices.

(2)  The fee for any limited entry landowner permit is the
same as the cost of similar limited entry buck deer, bull elk or
buck pronghorn limited entry permits.

R657-43-10.  Limited Entry Permit Conflict Resolution.
(1)(a)  If landowners representing a simple majority of the

private land within a landowner association are not able to
resolve any dispute or conflict arising from the distribution of
permits or other disagreement within its discretion and arising
from the operation of the landowner association, the permits
allocated to the landowner association shall be made available
to the general public by the division.

(b)  Landowner associations may be eligible to receive
landowner permits in subsequent years if the landowner
association resolves the conflict or dispute by a simple majority
of the landowners.

(2)  The division shall not issue landowner permits to a
landowner association that has not complied with the provisions
of this rule.

KEY:  wildlife, landowner permits, big game seasons
March 11, 2014 23-14-18
Notice of Continuation March 5, 2012 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-60.  Aquatic Invasive Species Interdiction.
R657-60-1.  Purpose and Authority.

(1)  The purpose of this rule is to define procedures and
regulations designed to prevent and control the spread of aquatic
invasive species within the State of Utah.

(2)  This rule is promulgated pursuant to authority granted
to the Wildlife Board in Sections 23-27-401, 23-14-18, and 23-
14-19.

R657-60-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and 23-27-101.
(2)  In addition:
(a)  "Conveyance" means a terrestrial or aquatic vehicle,

including a vessel, or a vehicle part that may carry or contain a
Dreissena mussel.

(b)  "Decontaminate" means to:
(i)  Self-decontaminate equipment or a conveyance that has

been in an infested water in the previous 30 days by:
(A)  removing all plants, fish, mussels and mud from the

equipment or conveyance;
(B)  draining all water from the equipment or conveyance,

including water held in ballast tanks, bilges, livewells, and
motors; and

(C)  drying the equipment or conveyance for no less than
7 days in June, July and August;18 days in September, October,
November, March, April and May; 30 days in December,
January and February; or expose the equipment or conveyance
to sub-freezing temperatures for 72 consecutive hours; or

(ii)  Professionally decontaminate equipment or a
conveyance that has been in an infested water in the previous 30
days by:

(A)  Using a professional decontamination service
approved by the division to apply scalding water (140 degrees
Fahrenheit) to completely wash the equipment or conveyance
and flush any areas where water is held, including ballast tanks,
bilges, livewells, and motors.

(c)  "Detected Water" or "Detected" means a water body,
facility, or water supply system where the presence of a
Dreissena mussel is indicated in two consecutive sampling
events using visual identification or microscopy and the results
of each sampling event is confirmed in two polymerase chain
reaction tests, each conducted at independent laboratories.

(d)  "Dreissena mussel" means a mussel of the genus
Dreissena at any life stage, including a zebra mussel, a quagga
mussel and a Conrad's false mussel.

(e)  "Controlling entity" means the owner, operator, or
manager of a water body, facility, or a water supply system.

(f)  "Equipment" means an article, tool, implement, or
device capable of carrying or containing water or Dreissena
mussel.

(g)  "Facility" means a structure that is located within or
adjacent to a water body.

(h)  "Infested Water" or "Infested" means a water body,
facility, water supply system, or geographic region where the
presence of multiple age classes of attached Dreissena mussels
is indicated in two or more consecutive sampling events using
visual detection or microscopy and the result of each sampling
event is confirmed in two polymerase chain reaction tests, each
conducted at independent laboratories.

(i)  "Juvenile or adult Dreissena mussel" means a
macroscopic Dreissena mussel that is not a veliger.

(j)  "Suspected Water" or "Suspected" means a water body,
facility, or water supply system where the presence of a
Dreissena mussel is indicated through a single sampling event
using visual identification or microscopy and the result of that
sampling event is confirmed in two independent polymerase
chain reaction tests, each conducted at independent laboratories.

(k)  "Veliger" means a microscopic, planktonic larva of
Dreissena mussel.

(l)  "Vessel" means every type of watercraft used or
capable of being used as a means of transportation on water.

(m)  "Water body" means natural or impounded surface
water, including a stream, river, spring, lake, reservoir, pond,
wetland, tank, and fountain.

(n)  "Water supply system" means a system that treats,
conveys, or distributes water for irrigation, industrial,
wastewater treatment, or culinary use, including a pump, canal,
ditch or, pipeline.

(o)  "Water supply system" does not include a water body.

R657-60-3.  Possession of Dreissena Mussels.
(1)  Except as provided in Subsections R657-60-3(2) and

R657-60-5(2), a person may not possess, import, ship, or
transport any Dreissena mussel.

(2)  Dreissena mussels may be imported into and possessed
within the state of Utah with prior written approval of the
Director of the Division of Wildlife Resources or a designee.

R657-60-4.  Reporting of Invasive Species Required.
(1)  A person who discovers a Dreissena mussel within this

state or has reason to believe a Dreissena mussel may exist at a
specific location shall immediately report the discovery to the
division.

(2)  The report shall include the following information:
(a)  location of the Dreissena mussels;
(b)  date of discovery;
(c)  identification of any conveyance or equipment in

which mussels may be held or attached; and
(d)  identification of the reporting party with their contact

information.
(3)  The report shall be made in person or in writing:
(a)  at any division regional or headquarters office or;
(b)  to the division's toll free hotline at 1-800-662-3337; or
( c )   o n  t h e  d i v i s i o n ' s  we b s i t e  a t

www.wildlife.utah.gov/law/hsp/pf.php.

R657-60-5.  Transportation of Equipment and Conveyances
That Have Been in Waters Containing Dreissena Mussels.

(1)  The owner, operator, or possessor of any equipment or
conveyance that has been in an infested water or in any other
water subject to a closure order under R657-60-8 or control plan
under R657-60-9 that requires decontamination of conveyances
and equipment upon leaving the water shall:

(a)  immediately drain all water from the equipment or
conveyance at the take out site, including water held in ballast
tanks, bilges, livewells, motors, and other areas of containment;
and

(b)  immediately inspect the interior and exterior of the
equipment or conveyance at the take out site for the presence of
Dreissena mussels.

(2)  If all water in the equipment or conveyance is drained
and the inspection undertaken pursuant to Subsection (1)(b)
reveals the equipment and conveyance are free from mussels or
shelled organisms, fish, plants and mud, the equipment and
conveyance may be transported in or through the state directly
from the take out site to the location where it will be:

(a)(i)  professionally decontaminated; or
(ii)  stored and self-decontaminated; or
(b)  temporarily stored and subsequently returned to the

same water body and take out site as provided in Subsection (5).
(3)  If all the water in the equipment or conveyance is not

drained or the inspection undertaken pursuant to Subsection
(1)(b) reveals the equipment or conveyance has attached
mussels or shelled organisms, fish, plants, or mud, the
equipment and conveyance shall not be moved from the take out
site until the division is contacted and written or electronic



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 213

authorization received to move the equipment or conveyance to
a designated location for professional decontamination.

(4)  Except as provided in Subsection (5), a person shall
not place any equipment or conveyance into a water body or
water supply system in the state without first decontaminating
the equipment and conveyance when the equipment or
conveyance in the previous 30 days has been in:

(a)  an infested water; or
(b)  other water body or water supply system subject to a

closure order under R657-60-8 or control plan under R657-60-9
that requires decontamination of conveyances and equipment
upon leaving the water.

(5)  Decontamination is not required when a conveyance or
equipment is removed from an infested water or other water
body subject to decontamination requirements, provided the
conveyance and equipment is:

(a)  inspected and drained at the take out site, and is free
from attached mussels, shelled organisms, fish, plants, and mud
as required in Subsections (1) and (2);

(b)  returned to the same water body and launched at the
same take out site; and

(c)  not placed in or on any other Utah water body in the
interim without first being decontaminated.

R657-60-6.  Certification of Decontamination.
(1)  The owner, operator or possessor of a vessel desiring

to launch on a water body in Utah must:
(a)  verify the vessel and any launching device, in the

previous 30 days, have not been in an infested water or in any
other water subject to closure order under R657-60-8 or control
plan under R656-60-9 that requires decontamination of
conveyances and equipment upon leaving the water; or

(b)  certify the vessel and launching device have been
decontaminated.

(2)  Certification of decontamination is satisfied by:
(a)  previously completing self-decontamination since the

vessel and launching device were last in a water described in
Subsection (1)(a) and completely filling out and dating a
decontamination certification form which can be obtained from
the division; or

(b)  providing a signed and dated certificate by a division
approved professional decontamination service verifying the
vessel and launching device were professionally decontaminated
since the vessel and launching device were last in a water
described in Subsection (1)(a).

(3)  Both the decontamination certification form and the
professional decontamination certificate, where applicable, must
be signed and placed in open view in the window of the
launching vehicle prior to launching or placing the vessel in a
body of water.

(4)  It is unlawful under Section 76-8-504 to knowing
falsify a decontamination certification form.

R657-60-7.  Wildlife Board Designations of Infested Waters.
(1)  The Wildlife Board may designate a geographic area,

water body, facility, or water supply system as Infested with
Dreissena mussels pursuant to Section 23-27-102 and 23-27-401
without taking the proposal to or receiving recommendations
from the regional advisory councils.

(2)  The Wildlife Board may designate a particular water
body, facility, or water supply system within the state as Infested
with Dreissena mussels when sampling indicates the water body,
facility, or water supply system meets the minimum criteria for
an Infested Water as defined in this rule.

(3)  The Wildlife Board may designate a particular water
body, facility, or water supply system outside the state as
Infested with Dreissena mussels when it has credible evidence
suggesting the presence of a Dreissena mussel in that water
body, facility, or water supply system.

(4)  Where the number of Infested Waters in a particular
area is numerous or growing, or where surveillance activities or
infestation containment actions are deficient, the Wildlife Board
may designate geographic areas as Infested with Dreissena
mussels.

(5)  The following water bodies and geographic areas are
classified as infested:

(a)  all coastal and inland waters in:
(i)  Colorado;
(ii)  California;
(iii)  Nevada;
(iv)  Arizona;
(v)  all states east of Montana, Wyoming, Colorado, and

New Mexico;
(vi)  the provinces of Ontario and Quebec Canada; and
(vii)  Mexico;
(b)  Lake Powell and that portion of the:
(i)  Colorado River between Lake Powell and Spanish

Bottoms in Canyonlands National Park;
(ii)  Escalante River between Lake Powell and the Coyote

Creek confluence;
(iii)  Dirty Devil River between Lake Powell and the

Highway 95 bridge; and
(iv)  San Juan River between Lake Powell and Clay Hills

Crossing; and
(c)  other waters established by the Wildlife Board and

published on the DWR website.
(6)  The Wildlife Board may remove an infested

classification if:
(a)  the division samples the affected water body for seven

(7) consecutive years without a single sampling event producing
evidence sufficient to satisfy the criteria for a "suspected"
classification, as defined in this rule; or

(b)  the controlling entity eradicates all Dreissena mussels
at the water body, facility, or water supply system through
chemical or biological treatments, desiccation, or freezing, and
the division verifies in writing that Dreissena mussels are no
longer present.

R657-60-8.  Closure Order for a Water Body, Facility, or
Water Supply System.

(1)(a)  The division may classify a water body, facility, or
water supply system as suspected or detected if it meets the
minimum criteria for suspected or detected, as defined in this
rule.

(b)  If the division classifies a water body, facility, or water
supply system as either suspected or detected, the division
director or designee may, with the concurrence of the executive
director, issue an order closing the water body, facility, or water
supply system to the introduction or removal of conveyances or
equipment.

(c)  The director shall consult with the controlling entity of
the water body, facility, or water supply system when
determining the scope, duration, level and type of closure that
will be imposed in order to avoid or minimize disruption of
economic and recreational activities.

(d)  A closure order may;
(i)  close the water entirely to conveyances and equipment;
(ii)  authorize the introduction and removal of conveyances

and equipment subject to the decontamination requirements in
R657-60-2(2)(b) and R657-60-5; or

(iii)  impose any other condition or restriction necessary to
prevent the movement of Dreissena mussels into or out of the
subject water.

(iv)  a closure order may not restrict the flow of water
without the approval of the controlling entity.

(2)(a)  A closure order issued pursuant to Subsection (1)
shall be in writing and identify the:

(i)  water body, facility, or water supply system subject to
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the closure order;
(ii)  nature and scope of the closure or restrictions;
(iii)  reasons for the closure or restrictions;
(iv)  conditions upon which the order may be terminated or

modified; and
(v)  sources for receiving updated information on the

presence of Dreissena mussels and closure order.
(b)  The closure order shall be mailed, electronically

transmitted, or hand delivered to:
(i)  the controlling entity of the water body, facility, or

water supply system;
and
(ii)  any governmental agency or private entity known to

have economic, political, or recreational interests significantly
impacted by the closure order; and

(iii)  any person or entity requesting a copy of the order.
(c)  The closure order or its substance shall further be:
(i)  posted on the division's web page; and
(ii)  published in a newspaper of general circulation in the

state of Utah or the affected area.
(3)(a)  If a closure order lasts longer than seven days, the

division shall provide the controlling entity and post on its web
page a written update every 10 days on its efforts to address the
Dreissena mussel infestation.

(b)  The 10 day update notice cycle will continue for the
duration of the closure order.

(4)(a)  Notwithstanding the closure authority in Subsection
(1), the division may not unilaterally close or restrict a suspected
or detected water supply system where the controlling entity has
prepared and implemented a control plan in cooperation with the
division that effectively controls the spread of Dreissena mussels
from the water supply system.

(b)  The control plan shall comply with the requirements in
R657-60-9.

(5)  Except as authorized by the Division in writing, a
person may not violate any provision of a closure order.

(6)  A closure order or control plan shall remain effective
so long as the water body, water supply system, or facility
remains classified as suspected or detected.

(7)  The director or his designee may remove a Suspected
classification if:

(a)  the division samples the affected water body for three
(3) consecutive years without a single sampling event producing
evidence sufficient to satisfy the criteria for a "suspected"
classification, as defined in this rule; or

(b)  the controlling entity eradicates all Dreissena mussels
at the water body, facility, or water supply system through
chemical or biological treatments, desiccation, or freezing, and
the division verifies that Dreissena mussels are no longer
present; or

(8)  The director or his designee may remove a detected
classification if:

(a)  the division samples the affected water body for five
(5) consecutive years without a single sampling event producing
evidence sufficient to satisfy the criteria for a "suspected"
classification, as defined in this rule; or

(b)  the controlling entity eradicates all Dreissena mussels
at the water body, facility, or water supply system through
chemical or biological treatments, desiccation, or freezing, and
the division verifies that Dreissena mussels are no longer
present.

R657-60-9.  Control Plan Required.
(1)  The controlling entity of a water body, facility, or water

supply system may develop and implement a control plan in
cooperation with the division prior to infestation designed to:

(a)  avoid the infestation of Dreissena mussels; and
(b)  control or eradicate an infestation of Dreissena mussels

that might occur in the future.

(2)  A pre-infestation control plan developed consistent
with the requirements in Subsection (3) and approved by the
division will eliminate or minimize the duration and impact of
a closure order issued pursuant to Section 23-27-303 and R657-
60-8.

(3)  If a water body, facility, or water supply system within
the state is classified as infested, detected, or suspected, and it
does not have an approved control plan, the controlling entity
shall cooperate with the division in developing and
implementing a control plan to address the:

(a)  scope and extent of the presence of Dreissena mussels;
(b)  actions proposed to control the pathways of spread of

Dreissena mussels;
(c)  actions proposed to control the spread or eradicate the

presence of Dreissena mussels;
(d)  methods to decontaminate the water body, facility, or

water supply system, if possible;
(e)  actions required to systematically monitor the presence

of Dreissena mussels; and
(f)  requirements and methods to update and revise the plan

with scientific advances.
(4)  All control plans prepared pursuant to Subsection (3)

shall be approved by the Division before implementation.
(5)  A control plan prepared pursuant to this Section may

require that all conveyances and equipment entering or leaving
the subject water to comply with the decontamination
requirements in R657-60-2(2)(b) and R657-60-5.

(6)  Except as authorized by the Division and the
controlling entity in writing, a person may not violate any
provision of a control plan.

R657-60-10.  Procedure for Establishing a Memorandum of
Understanding with the Utah Department of Transportation.

(1)  The division director or designee shall negotiate an
agreement with the Utah Department of Transportation for use
of ports of entry for detection and interdiction of Dreissena
Mussels illegally transported into and within the state. Both the
Division of Wildlife Resources and the Department of
Transportation must agree upon all aspects of Dreissena Mussel
interdiction at ports of entry.

(2)  The Memorandum shall include the following:
(a)  methods and protocols for reimbursing the department

for costs associated with Dreissena Mussel interdiction;
(b)  identification of ports of entry suitable for interdiction

operations;
(c)  identification of locations at a specific port of entry

suitable for interdiction operations;
(d)  methods and protocols for disposing of wastewater

associated with decontamination of equipment and
conveyances;

(e)  dates and time periods suitable for interdiction efforts
at specific ports of entry;

(f)  signage notifying motorists of the vehicles that must
stop at the port of entry for inspection;

(g)  priorities of use during congested periods between the
department's port responsibilities and the division's interdiction
activities;

(h)  methods for determining the length, location and dates
of interdiction;

(i)  training responsibilities for personnel involved in
interdiction activities; and

(j)  methods for division regional personnel to establish
interdiction efforts at ports within each region.

R657-60-11.  Conveyance or Equipment Detainment.
(1)  To eradicate and prevent the infestation of a Dreissena

mussel, the division may:
(a)  temporary stop, detain, inspect, and impound a

conveyance or equipment that the division reasonably believes
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is in violation of Section 23-27-201 or R657-60-5;
(b)  order a person to decontaminate a conveyance or

equipment that the division reasonably believes is in violation
of Section 23-227-201 or R657-60-5.

(2)  The division, a port-of-entry agent or a peace officer
may detain or impound a conveyance or equipment if:

(a)  the division, agent, or peace officer reasonably believes
that the person transporting the conveyance or equipment is in
violation of Section 23-27-201 or R657-60-5.

(3)  The detainment or impoundment authorized by
Subsection (2) may continue for:

(a)  up to five days; or
(b)  the period of time necessary to:
(i)  decontaminate the conveyance or equipment; and
(ii)  ensure that a Dreissena mussel is not living on or in the

conveyance or equipment.

R657-60-12.  Penalty for Violation.
(1)  A violation of any provision of this rule is punishable

as provided in Section 23-13-11.
(2)  A violation of any provision of a closure order issued

under R657-60-8 or a control plan created under R657-60-9 is
punishable as a criminal infraction as provided in Section 23-
13-11.

KEY:  fish, wildlife, wildlife law
March 11, 2014 23-27-401
Notice of Continuation August 5, 2013 23-14-18

23-14-19
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R708.  Public Safety, Driver License.
R708-10.  Driver License Restrictions.
R708-10-1.  Authority.

This rule is authorized by Sections 53-3-104(1)(a) and 53-
3-208.

R708-10-2.  Purpose.
The purpose of this rule is to identify and define restriction

codes that apply to a Utah driving privilege.

R708-10-3.  Definitions.
(1)  "Restriction Code" means a designation on a person's

Utah driving certificate or Utah driving record that indicates a
specific driving restriction identified by the Utah Driver License
Division required for a person to safely operate a motor vehicle.

R708-10-4.  Restriction Code.
(1)  "A" indicates no restrictions are required for the driver

while they are operating a motor vehicle.
(2)  "B" indicates the driver is restricted to wearing

corrective lenses while operating a motor vehicle.
(3)  "C" indicates a mechanical aid or compensatory device

must be installed in the motor vehicle the driver is operating.
(4)  "D" indicates the driver must use a prosthetic aid while

operating a vehicle.
(5)  "F" indicates the driver is restricted to driving a motor

vehicle with outside rearview mirrors.
(6)  "G" indicates the driver is restricted to driving during

daylight hours only.
(7)  "J" is used as a free text field to identify additional

restrictions for the driver.
(8)  "K" indicates the driver is restricted to intrastate only

while driving commercially.
(9)  "U" indicates the driver is restricted to operating only

three-wheel motorcycles.
(10)  "1" indicates the driver is required to have an ignition

interlock device installed in the motor vehicle they are
operating.

(11)  "2" indicates the driver is restricted to operating a
motorcycle with 249cc or less.

(12)  "3" indicates the driver is restricted to operating a
motorcycle with 649cc or less.

(13)  "4" indicates the driver is restricted to operating a
street legal ATV.

(14)  "5" indicates the driver is restricted to operating a
motorcycle with 90cc or less.

(15)  "6" indicates the driver is restricted to operating a
motor vehicle on a road with a posted speed limit of 40 mph or
less.

(16)  "7" indicates the driver is restricted to operating a
motor vehicle with an automatic transmission.

KEY:  driver license restrictions, licensing
October 22, 2013 53-3-104(1)(a) et seq.
Notice of Continuation March 18, 2014 53-3-208
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R708.  Public Safety, Driver License.
R708-26.  Learner Permit Rule.
R708-26-1.  Purpose.

The purpose of the rule is to set forth the restrictions to be
imposed on a person driving a motor vehicle with a learner's
permit.

R708-26-2.  Authority.
This rule is authorized by Subsection 53-3-104(1)(c).

R708-26-3.  Definitions.
"Learner permit" means a temporary restricted driving

permit issued by the Driver License Division to a qualified
person who has not completed all the requirements to obtain a
full driving privilege.

R708-26-4.  Restrictions.
The restrictions set forth in Section 53-3-210.5 for a driver

holding a learner permit shall be printed on the permit along
with any other restrictions deemed necessary by the Driver
license Division.

KEY:  learner permit
December 9, 2008 53-3-210
Notice of Continuation March 18, 2014
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R708.  Public Safety, Driver License.
R708-31.  Ignition Interlock Systems.
R708-31-1.  Authority.

(1)  This rule establishes standards for the certification of
ignition interlock systems as required by Section 41-6a-518.

R708-31-2.  Purpose.
(1)  The purpose of this rule is to provide standards and

requirements for certifying ignition interlock systems.

R708-31-3.  Standards.
(1)  All vendors who want to certify and provide ignition

interlock systems shall:
(a)  apply to the Driver License Division of the Department

of Public Safety;
(b)  provide an independent laboratory report showing

evidence that their ignition interlock system meets the
requirements of NHTSA (Federal Register Vol. 57. No. 67)
which is incorporated by reference, and the standards as
specified in Section 41-6a-518; and

(c)  meet the requirements of Section 4 of this rule in order
to be placed on an approved vendor's list.

R708-31-4.  Requirements.
(1)  To be included on an approved vendor's list, each

vendor must:
(a)  be certified by the Department of Public Safety to

operate in Utah;
(b)  show evidence that there is adequate product liability

insurance; and
(c)  pay all applicable fees.

KEY:  ignition interlock systems
February 21, 2014 41-6a-518
Notice of Continuation March 18, 2014
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R728.  Public Safety, Peace Officer Standards and Training.
R728-502.  Procedure for POST Instructor Certification.
R728-502-1.  Authority.

This rule is authorized by Section 53-6-105 which gives the
director of POST the authority to establish minimum
requirements for the certification of training instructors.

R728-502-2.  POST Certified Instructors Authority and
Duties.

A. POST certified instructors will be authorized to teach
POST sponsored classes to include Basic Training, In-Service,
and Regional classes.

B.  Instructors shall be required to become familiar with
POST's most up-to-date Student Performance Objectives and to
insure their instruction is not in conflict with the Student
Performance Objectives.

C.  Only POST certified instructors may teach in Basic
Training classes, including satellite academy Basic Training
programs.  Exceptions must be approved by the Basic Training
Bureau Chief or POST staff assigned as the satellite academy
liaison.

R728-502-3.  Requirements to become a POST Certified
Instructor.

Applicants must possess two years of experience as a full-
time peace officer, and complete an approved instructor
development course.

R728-502-4.  Application For Instructor Certification.
Applicants who have met the minimum required years of

experience may apply to attend a POST approved Instructor
Development Course. POST Instructor Certification will be
granted upon completion of the following requirements:

1.  The applicant will successfully complete a POST
approved Instructor Development Course.  This will include
demonstrating to the course instructor the ability to develop a
lesson plan that follows the style and format taught in the POST
Instructor Development Course.

2.  The applicant has signed the POST Contractual
Agreement.  This certifies the student has received, read, and
understood the current POST approved performance objectives,
and the student agrees to teach the approved POST performance
objectives in the classroom.

R728-502-5.  Lesson Plans.
Prior to providing instruction in Basic Training, In-Service,

or Regional classes sponsored by POST, an instructor shall file
a lesson plan with the Basic Training Bureau Chief or In-Service
Bureau Chief.  Lesson plans for Basic Training and In-Service
classes shall follow POST Basic Training Learning Objectives,
and shall be in a form identical or substantially similar to the
approved Basic Training lesson plan format.  Lesson plans shall
be accompanied with supporting materials, such as computer
based slide shows or videos, where used in the class instruction.
Lesson plans for In-Service Career Development Courses shall
also include an examination or quiz.  When the class material is
addressed in POST Basic Training examinations or quizzes, the
instructor may be required to submit test items.

R728-502-6.  Guest Instructors.
Guest instructors are not required to meet the certification

requirements outlined above.  Guest instructors should generally
be licensed professionals, such as physicians, mental health
therapists, and attorneys, or law enforcement professionals with
substantial expertise and qualifications in a discrete subject
matter.  Guest instructor status will generally be granted only for
a single class.  Guest instructors shall comply with POST class
room decorum and dress standards.

R728-502-7.  Department In-Service Instructors.
Departments are not required to utilize POST certified

instructors in their in-service training programs.  This gives
departments the ability to formulate training programs designed
to meet their needs utilizing the local resources.  In such
instances, the department sponsoring the training will be solely
responsible for the content of the class and the qualifications of
the instructor.

R728-502-8.  Special Instructor Schools.
A.  Instructors shall complete special instructor schools

before they teach technical and high liability law enforcement
subjects, such as:

1.  Firearms Instructor School
2.  Defensive Tactics Instructor School (DT)
3.  Emergency Vehicle Operation Instructor School (EVO)
4.  Radar Instructor School
B.  Completion of a specialty instructor school does not

automatically qualify an officer to instruct a POST sponsored
class; the officer must also complete a POST approved
Instructor Development Course to be qualified to teach a POST
sponsored class.

R728-502-9.  Special Instructor In-Service Requirements.
A. Special instructors teaching in POST Basic Training

programs, including satellite academy programs, shall be subject
to the following In-Service requirements:

1.  Basic Training Firearms Instructors must complete a
minimum of 16 hours of instructor training in each training
year.  The instructor training requirement may be satisfied
through participation as an instructor or student in POST
Firearms Instructor In-Service Training (handgun and/or long
gun), Law Enforcement Training Camp, International
Association of Law Enforcement Firearms Instructor training
conferences, Utah Department of Public Safety Firearms
Instructor In-Service courses, and similar conferences and
workshops, subject to approval of the In-Service Bureau Chief.

2.  Defensive Tactics Instructors must attend no fewer than
two quarterly DT instructor in-service sessions presented by the
POST DT program coordinator.  Defensive Tactics Instructors
may also be required to attend in-service training at POST when
DT program changes are effected from time to time.

3.  Emergency Vehicle Operation Instructors must attend
the annual POST EVO Instructor re-certification course.

B.  Special instructors teaching only in department in-
service programs are not subject to this requirement.

KEY:  law enforcement officers, instructor certification, in-
service training
December 3, 2007 53-6-105
Notice of Continuation March 19, 2014
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R784.  Regents (Board of), Salt Lake Community College.
R784-1.  Government Records Access and Management Act
Rules.
R784-1-1.  Purpose.

The purpose of the following rules is to provide procedures
for access to government records at Salt Lake Community
College.

R784-1-2.  Authority.
The authority for the following rule is Section 63G-2-204

and Section 63A-12-104 of the Government Access and
Management Act (GRAMA), effective July 1, 1992.

R784-1-3.  Allocation of Responsibility Within Entity.
Salt Lake Community College (including all campuses,

centers, satellites and locations) shall be considered a single
governmental entity and the President of Salt Lake Community
College shall be considered the head.

R784-1-4.  Requests for Access.
(a)  Requests for access to government records of Salt Lake

Community College should be written and made to the Office of
Risk Management in the Administration Building Room 150.
Response to a request submitted to other persons within Salt
Lake Community College may be delayed.

(b)  Students requesting their own records and employees
requesting their own official personnel file are exempted from
using the written request outlined in this document.

(c)  Any appeals of denied requests will be reviewed by an
Appeals Officer.  Requests for appeal should be written and
made to the Institutional Advancement Vice President in the
Administration Building Room 011A.  See Subsections 63G-2-
204(2) and 63G-2-204(6).

R784-1-5.  Fees.
A fee schedule for the direct and indirect costs of

duplicating or compiling a record may be obtained from Salt
Lake Community College by contacting the Office of Risk
Management in the Administration Building Room 150.  Salt
Lake Community College may require payment of past fees and
future estimated fees before beginning to process a request if
fees are expected to exceed $50.00, or if the requester has not
paid fees from previous requests.

R784-1-6.  Waiver of Fees.
Fees for duplication and compilation of a record may be

waived under certain circumstances described in Subsection
63G-2-203(3).  Requests for this waiver of fees may be made to
the Office of Risk Management in the Administration Building
Room 150.

R784-1-7.  Request for Access for Research Purposes.
Access to private or controlled records for research

purposes is allowed by Subsection 63G-2-202(8).  Requests for
access to such records for research purposes may be made to the
Office of Risk Management in the Administration Building
Room 150.

R784-1-8.  Requests for Intellectual Property Records.
Materials, to which Salt Lake Community College owns the

intellectual property rights, may be duplicated and distributed in
accordance with Subsection 63G-2-201(10).  Decisions with
regard to these rights will be made by the Office of Risk
Management in the Administration Building Room 150.  Any
questions regarding the duplication and distribution of such
materials should be addressed to that office.

R784-1-9.  Requests to Amend a Record.
An individual may contest the accuracy or completeness of

a document pertaining to him/her pursuant to Section 63G-2-
603.  Such request should be made to the Office of Risk
Management in the Administration Building Room 150.

R784-1-10.  Appeals of Request to Amend a Record.
Appeals of requests to amend a record shall be handled as

informal hearings under the Utah Administrative Procedures
Act.

R784-1-11.  Time Period Under GRAMA.
All written requests made to the Office of Risk

Management will be responded to according to the time periods
specified under GRAMA 63G-2-204.  Response to a request
submitted to other persons within Salt Lake Community College
may be delayed.

R784-1-12.  Forms.
(a)  The forms described as follows shall be completed by

requester in connection with records requests.
(1)  SLCC GRAMA Request for Records form is for use by

all entities requesting records from SLCC.  This form is
intended to assist entities, who request records, to comply with
the requirements of Section 63G-2-204(1) regarding the
contents of a request.

KEY:  GRAMA, SLCC
March 18, 1999 63G-2-204
Notice of Continuation March 17, 2014 63G-12-104
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R805.  Regents (Board of), University of Utah,
Administration.
R805-3.  Overnight Camping and Campfires on University
of Utah Property.
R805-3-1.  Purpose.

To set forth the regulations that govern camping and
campfires on University property.

R805-3-2.  Definitions.
A.  "Campfire" means an outdoor fire, burned in the open

or in a receptacle other that a furnace or incinerator, used for the
cooking of food of providing personal warmth or for
recreational purposes.  "Campfire" does not mean a
professionally manufactured barbeque grill operated in
connection with an official University event.

B.  "Camping overnight" means any of the following:
1.  Sleeping, at any time between the hours of 11:00 p.m.

and 8:30 a.m., outdoors, with or without bedding, sleeping bag,
blanket, mattress, tent, hammock, or other similar protection,
equipment or device;

2.  Establishing or maintaining outdoors, at any time
between the hours of 11:00 p.m. and 8:30 a.m., a temporary or
permanent place for sleeping or cooking by setting up any
bedding, sleeping bag, blanket, mattress, tent, hammock, or
other sleeping equipment or by setting up any cooking
equipment, with the intent to remain in that location overnight.

"Camping overnight" does not include the following:
1.  Waiting in line for the sale of tickets to an event that

will take place on University property;
2.  Tail-gating activities on University property within

areas designated by the University that occur the night before or
the night of a sporting event.

C.  "University property" means the university campus and
any other property owned, operated or controlled by the
University of Utah.

R805-3-3.  Policy.
A.  Overnight Camping
In order to protect University property, and to protect the

safety and health of the University community and the public,
camping overnight on University property is prohibited without
first obtaining permission from the University Scheduling
Office. Permission may be withheld by the University on any
reasonable basis.

B.  Campfires
In order to protect University property, and to protect the

safety and health of the University community and the public,
lighting or maintaining campfires in University property is
prohibited without first obtaining permission from the
University Scheduling Office.  Permission may be withheld by
the University on any reasonable basis.

C.  Sanctions
1.  University students, university staff and university

faculty who violate this rule may be subject to disciplinary
action pursuant to the applicable policies and procedures of the
University of Utah Regulations Library.

2.  Members of the public who violate this rule may be
subject to one or more of the following sanctions:

1.  Issuance of a citation for setting an improper fire
pursuant to Section 65 A-8-211;

2.  Issuance of a citation for criminal trespass pursuant to
Section 76-6-206;

3.  Issuance of citation and temporary eviction from, and
denial of access to University property pursuant to Sections 76-
8-701 through 76-8-718; and

4.  Eviction from, and denial of access to, University
property after an informal adjudicative proceeding pursuant to
Rule R765-134.

KEY:  camp, camping, campfire, fire
September 18, 2009 53B-1-104(8)
Notice of Continuation March 14, 2014 53B-2-106

63G-4-102
65A-8-211

76-8-701 et seq.
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R807.  Regents (Board of), University of Utah, Museum of
Natural History (Utah).
R807-1.  Curation of Collections from State Lands.
R807-1-1.  Purpose.

(1)  This rule ensures the adequate curation of all
collections from lands owned or controlled by the state and its
subdivisions through the selection and review of curation
facilities and repositories.

R807-1-2.  Authority.
(1)  This rule is required by Title 53B, Chapter 17, and is

enacted under the authority of Subsections 53B-17-603(2) and
53B-17-603(4)(b) and (c), and 53B-17-603(6).

R807-1-3.  Definitions.
(1)  The terms used in this rule are defined in Sections 9-8-

302, 65A-1-1, 53B-17-603, and 79-3-102.
(a)  "Collection" means a specimen and the associated

records documenting the specimen and its recovery.
(b)  "Critical paleontological resources" means vertebrate

fossils and other exceptional fossils that are designated state
paleontological landmarks as provided for in Section 79-3-505.

(c)  "Curation facility" means:
(i)  the museum;
(ii)  an accredited facility meeting federal curation

standards; or;
(iii)  an appropriate state park.
(d)  "Museum" means the Utah Museum of Natural

History.
(e)  "Repository" means:
(i)  a facility designated by the museum through

memoranda of agreement; or
(ii)  a place of reburial.
(f)  "Specimen" means:
(i)  all man-made artifacts and remains of an archaeological

or anthropological nature, found on or below the surface of the
earth, excluding structural remains; and

(ii)  remains of a critical paleontological nature found on or
below the surface of the earth.

(2)  In addition:
(a)  "Appropriate permitting agency" means the Division of

State History, the Geologic Survey, or the School and
Institutional Trust Lands Administration as set forth in Sections
9-8-305 and 79-3-501, 502.

(b)  "Arbitration board" means ultimate arbitration
authority as set forth in Section 53B-17-603(4)(c)(vii).

(c)  "Committee" means the curation advisory committee;
(d)  "State lands" means lands owned or controlled by the

state and its subdivisions, and includes lands administered by
the School and Institutional Trust Lands Administration.

R807-1-4.  Clarification of 53B-17-603.
(1)  For the purposes of Section 53B-17-603 and this rule:
(a)  "Accredited" means current accreditation by the

American Association of Museums or other nationally
recognized accrediting institutions or agencies;

(b)  "Appropriate state park" means a state park designated
by the Division of Parks and Recreation as meeting and being in
compliance with federal curation standards;

(c)  "Federal curation policy" means:  generally understood
principles of federal and professional curation policy, and for
archaeological collections, includes but is not limited to those
as set forth in 36 CFR Part 79, 1996 ed., as amended and those
federal rules implementing the Native American Grave
Protection and Reburial Act (43 CFR Part 10, 1996 ed.);

(d)  "Meeting federal curation standards" means that a
facility has been designated by a federal agency as a repository
and is in compliance with Federal curation policy.

R807-1-5.  Curation Advisory Committee.
(1)  The Museum shall establish a curation advisory

committee and shall select the members of the Committee.
(2)  The Committee shall be composed of at least eight

members and shall include a representative from the Division of
Parks and Recreation, the Division of Sovereign Lands and
Forestry, the School and Institutional Trust Lands
Administration, Division of Indian Affairs, Division of State
History, Utah Geologic Survey, curation facilities, and may
include representatives with interests in one or more of the
following areas:  education, research, cultural resource
management, or curation.

(3)  The Committee shall serve in an advisory capacity to
the Museum.

(4)  The Committee's responsibilities shall include advising
the Museum on the following:

(a)  the development and annual review of procedures
relating to the designation of repositories;

(b)  the designation of certain repositories or curation
facilities, taking into consideration those factors listed in
Section 53B-17-603(4)(c); and

(c)  other means by which the Museum can ensure the
adequate curation of all collections from state lands.

(5)  The Committee shall meet with the Museum at least
semiannually, as called by the Director of the Museum.

R807-1-6.  Proof of Consultation.
(1)  The Museum may enter into a memorandum of

agreement with permitting agencies that establishes a process
for providing persons applying for either a survey or an
excavation permit with proof of consultation as required by
Subsection 79-3-501(1)(c)(vi).  That process will include:

(a)  The Museum maintaining a list of curation facilities
and repositories in Utah.  The list shall include:

(i)  their geographic location;
(ii)  the types of collections they curate or desire to curate;

and
(iii)  for repositories, the types of collections they can

adequately curate.
(b)  A procedure for the permit applicant receiving a copy

of the list.
(c)  A procedure for the Museum receiving notification of

the selected curation facility or repository and a copy of the
permit application.

(d)  A procedure whereby critical vertebrate
paleontological resources may be curated by the permittee when
the permittee is a curation facility.

(2)  Collections obtained under an excavation permit shall
be deposited by the permittee at the designated repository or
curation facility no later than six months after the permittee
provides the appropriate permitting agency with reports as
required by law.

(3)  Collections obtained under a survey permit shall be
deposited at the designated repository or curation facility within
one calendar year of completion of field work.

R807-1-7.  Curation Standards.
(1)  In order to be designated as an appropriate curation

facility or repository for collections, a facility must provide
evidence of its ability to continually provide adequate curation
appropriate to the nature and content of the collection.

(2)  Adequate curation is presumed for all curation
facilities.

(3)  Adequate curation for repositories means at a
minimum:

(a)  possessing and maintaining complete and accurate
collection records;

(b)  possessing and maintaining requisite facilities which
have equipment and space in the physical plant dedicated solely
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to the proper storage, study, and conservation of collections;
(c)  possessing and maintaining the ability to keep

collections under physically secure conditions within storage,
laboratory, study, and exhibition areas;

(d)  requiring staff and any consultants who are responsible
for managing and preserving collections to be trained in the
curation of collections;

(e)  appropriately handling, storing, cleaning, conserving,
and exhibiting collections to ensure the physical integrity of
collections;

(f)  storing records of collections, including site forms, field
notes, artifact inventory lists, computer disks and tapes, catalog
forms, photographs, and a copy of the final report in a manner
that will protect them from theft and fire;

(g)  conducting regular inspections and inventories of
collections; and

(h)  developing and implementing procedures regarding the
accessioning, loan, exhibition, and deaccessioning of specimens.

R807-1-8.  Designation of Repositories.
(1)  Any facility, other than a place of reburial, seeking to

be designated as a repository shall submit to the Museum:
(a)  a completed Facility Assessment Form, a copy of

which may be obtained from the Museum; and
(b)  any other information relating to the facility's ability to

provide adequate curation appropriate to the nature and content
of collections requested by the Museum.

(2)  If the Museum determines that a facility is able to
provide adequate curation, the Museum will enter into a
memorandum of agreement that will designate that facility as a
repository and ensure continued adequate curation at that
facility.  The memoranda of agreement shall include the
following:

(a)  reporting provisions;
(b)  provisions for periodic review and monitoring; and
(c)  conditions triggering the revocation of collections from

state lands.
(3)  Any facility denied repository status may appeal the

Museum's decision within 30 days of the denial of status
pursuant to the procedures set forth in R807-1-13 below.

R807-1-9.  Selection of a Repository or Curation Facility.
(1)  A repository or curation facility seeking designation as

a repository or curation facility shall notify the Museum of the
nature of collections it wishes to curate by filing a request with
the Museum.  A request for designation shall include a
discussion of the following as appropriate:

(a)  identification of any specific site or project of interest
to the repository or curation facility;

(b)  repository or curation facility programs related to its
proposed scientific and educational use of the requested
collections; and

(c)  proximity of the repository or curation facility to the
point of origin of the requested collections.

(2)  The Museum shall select a repository or curation
facility for collections to be obtained from state lands under a
survey permit, considering those factors listed in Section 53B-
17-603(4)(c).

(3)  The Museum in consultation with the Committee shall
select a repository or curation facility for collections to be
obtained from state lands under an excavation permit, taking
into consideration those factors listed in Section 53B-17-
603(4)(c).

(4)  The Museum in consultation with the Committee shall
designate a second repository or curation facility to curate
collections if the repository or curation facility originally
selected fails to provide adequate curation appropriate to the
nature and content of the collection.

(5)  Any curation facility or repository may appeal the

selection of a repository or curation facility within 30 days after
receiving notice of that selection through the procedures set
forth in R805-1-13 below.

R807-1-10.  Obligations of Repositories or Curation
Facilities.

(1)  Repositories or curation facilities shall immediately
notify the Museum of any loss of accreditation, any changes
resulting in a failure to meet federal curation standards, or any
breach of a memorandum of agreement entered into with the
Museum.

(2)  If a repository or curation facility loses its
accreditation, fails to meet federal curation standards, or
breaches its memorandum of agreement, the Museum may
require transfer of collections to another repository or curation
facility.

(3)  The Museum shall periodically review repositories to
assure they are providing adequate curation appropriate to the
nature and content of the collection. The Museum's reviews may
occur through an on-site visit or submission of written reports
from the repository.  The Museum shall give the repository 30
days notice of a proposed review.

(4)  Curation facilities with collections from state lands
shall provide the Museum with copies of accreditation reports
from the American Association of Museums or other nationally
recognized accrediting institutions or agencies.

(5)  Repositories or curation facilities shall provide an
inventory of collections received from state lands to the
Museum within 90 days of receipt of the collection.

(6)  Repositories or curation facilities shall notify the
Museum 30 days prior to undertaking any destructive analysis
or exchange to allow the Museum opportunity to review and
comment.

(7)  Other than appropriate exchanges of collections and
destructive analysis, no other form of permanent removal of
collections shall take place.

(8)  Repositories or curation facilities shall notify the
Museum within 30 days of the accidental or any other loss or
destruction of any specimen.

(9)  Repositories or curation facilities shall not take any
actions that would adversely affect recognition of the following:

(a)  Collections obtained in exchange for collections found
on school and institutional trust lands are owned by the
respective trust and are subject to these rules;

(b)  Collections recovered from school and institutional
trust lands are owned by the respective trust;

(c)  Any monies obtained by a curation facility or
repository from sales of reproductions derived from collections
found on state lands shall be given to the respective trust, except
that the curation facility or repository may retain monies
sufficient to recover the direct costs of preparation for sale and
a reasonable fee for handling the sale.  It is recognized that a
curation facility or repository may contract with a third party to
prepare and produce reproductions.

(d)  Collections recovered from school and institutional
trust lands shall be available for exhibition as the beneficiaries
of the respective trust may request, subject to Museum's
curation responsibilities and the repository or curation facility's
budgetary and exhibit priorities.

R807-1-11.  Reporting.
(1)  The Museum shall annually submit to the Division of

Sovereign Lands and Forestry and the School and Institutional
Trust Lands Administration an inventory of collections received
from their respective lands and placed in repositories or curation
facilities.

(2)  The Museum shall annually submit to the Division of
Sovereign Lands and Forestry and the School and Institutional
Lands Administration an inventory of specimens lost, destroyed,



UAC (As of April 1, 2014) Printed:  April 15, 2014 Page 224

or exchanged from their collections.
(3)  The Museum shall annually submit to the Division of

State History a list of collections received and places in
repositories or curation facilities.

R807-1-12.  Designation of Adjudicative Proceedings as
Informal.

(1)  All appeals shall be conducted informally.

R807-1-13.  Procedures of Informal Adjudicative
Proceedings.

(1)  Any facility requesting an appeal of a Museum
designation or selection shall include the following information
in its request:

(a)  the names and addresses of all persons known to have
a direct interest in the requested Museum action and to whom a
copy of the request for Museum action is being sent;

(b)  the Museum's file number or other reference number,
if known;

(c)  the date that the request for Museum action was
mailed;

(d)  a statement of the legal authority and jurisdiction under
which the Museum action is requested;

(e)  a statement of the relief or action sought from the
Museum; and

(f)  a statement of the facts and reasons forming the basis
for relief or Museum action.

(2)  The facility requesting an appeal shall send a copy of
the request by mail to each person known to have a direct
interest in the requested agency action.

(3)  The director of the Museum shall promptly review a
request for relief and shall notify the facility in writing of:

(a)  the decision;
(b)  the reasons for the decision; and
(c)  a notice of the right to review by the arbitration board

within 30 days.
(4)  Copies of the director's notification shall be sent to the

facility making the request and to those parties who have
previously expressed a direct interest in the request.

(5)  The facility may request a review within 30 days of the
director's final decision by submitting a written request to the
Museum.  The Museum director shall then request that the
arbitration board, as set forth in 53B-17-603 (4)(c)(vii), shall
meet.

(6)  The arbitration board shall respond to the request
within 30 days of notification.

KEY:  curation, archaeological resources, paleontological
resources
June 3, 1999 53B-17-603(2)
Notice of Continuation March 14, 2014 53B-17-603(4)(b)

9-8-305(1)(c)
79-3-501(1)©
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R895.  Technology Services, Administration.
R895-6.  IT Plan Submission Rule for Agencies.
R895-6-1.  Purpose.

State agencies are required by statute to submit IT plans for
review and approval by the Chief Information Officer (CIO)
office.  This rule provides the format and content requirements
for IT Plan submission.

R895-6-2.  Authority.
This rule is issued by the Chief Information Officer under

the authority of Section 63F-1-206 of the Technology
Governance Act, in accordance with Section 63G-3-201 of the
Utah Rulemaking Act, Utah Code Annotated, and section 63F-
1-204 of the Utah code, Agency Information Technology Plans.

R895-6-3.  Scope of Application.
All state agencies of the executive branch of the State of

Utah government shall comply with this rule, which provides a
consistent technology planning method for the State of Utah.

R895-6-4.  Definitions.
(1)  "Project" Investment in development of a new

application/system or to upgrade or enhance an existing
information system.

(2)  Plan Timeframe:  One fiscal year into the future.
(3)  Severity level:  Severity level is rated on four

categories: impact on citizens, visibility to the public and
Legislature, impact on state operations, and the consequences of
doing nothing.  The severity rating reflects the impact on
external stakeholders.

(4)  Risk level:  The risk criteria measure the impact of the
project on the organization, the effort needed to complete the
project, the stability of the proposed technology, and the agency
preparedness.  The risk rating reflects the impact on the internal
stakeholders.

R895-6-5.  Compliance and Responsibilities.
The following are the compliance issues and the

responsibilities for state agencies:
(1)  Any state executive branch agency that develops, hosts,

or funds information technology projects or infrastructure shall
submit a plan following the format outlined in R895-6-6 below.

(2)  The CIO office shall provide education and instruction
to the agencies to enable consistent response.

(3)  Agency IT Plans shall be delivered to the CIO office,
in electronic format, by July 1 of each year.

(4)  Agency IT Plans shall use document formatting
methods as defined in CIO instruction.

(5)  Agency IT Plans at a division level, shall be combined
for submission to the CIO office at the Agency/Department
level.

(6)  Amendments to the IT Plan shall be submitted for any
significant change in a project or if an IT supplemental
appropriation is requested during the budget process.

R895-6-6.  Agency IT Plan Format.
The following is the IT plan format:
(1)  SUBMIT AN EXECUTIVE SUMMARY.
(a)  Department/Agency Mission Statement.
(b) Department/Agency Business Objectives that have IT

projects supporting them.
(c)  Statement of IT Vision/Mission.
(d)  Description of accomplishments of past calendar year.
(e)  IT Budget Summary for Department/Agency.
(f)  Verification of compliance procedures for information

technology policies, administrative rules, and statutes.
(g)  Describe performance measures used by the agency for

implementing the agency's information technology objectives.
(2)  IT PLAN DETAILS.

(a)  Security Plan Documentation.
(b)  Disaster Recovery/Business Resumption Plan

Documentation.
(c)  If a supplemental IT appropriation is anticipated,

describe.
(d)  Describe anticipated changes in objectives, projects or

initiatives.
(e)  If a building block request for an IT appropriation is

anticipated, describe.
(3)  PROPOSED PROJECT DESCRIPTION
Complete a project description for each IT project

including the following information:
(a)  Project organizational impact:
(i)  Division (or other dept. sub-unit) project; identify:
(ii)  Department project.
(iii)  Cross-department project.
(b)  Project Name.
(c)  Project Manager.
(d)  Project Purpose (check all that apply):
(i)  Maintain/enhance existing infrastructure.
(ii)  New infrastructure.
(iii)  Maintain/enhance existing application/product.
(iv)  Develop new application/product.
(v)  Support of UCA 46-4-503.
(vi)  Pilot project.
(vii)  Implement/enhance GIS.
(viii)  Collaboration with local government.
(ix)  Public/private partnership.
(x)  Other, please specify.
(4)  DOCUMENT SUPPORT OF EXECUTIVE BRANCH

STRATEGIC GOALS.
(5)  DESCRIBE PROPOSED PROJECT AND ITS

ANTICIPATED BENEFITS.
(6)  IDENTIFY THE IMPACT ON DTS SERVICES

THAT MAY RESULT WITH THE DEVELOPMENT OF THIS
PROJECT.

(7)  LIST ESTIMATED START AND END DATE FOR
PROJECT.

(8)  ESTIMATE PROJECT COSTS INCLUDING
LABOR, HARDWARE, SOFTWARE, CONTRACT
SERVICES AND OTHER.

( 9 )   E S T I M A T E  A N N U A L
OPERATION/MAINTENANCE COSTS.

(10)  DESCRIBE RISK LEVEL OF PROJECT
FOLLOWING CIO INSTRUCTION FOR FORMAT.

(11)  DESCRIBE SEVERITY LEVEL OF PROJECT
FOLLOWING CIO INSTRUCTION FOR FORMAT.

(12)  DESCRIPTION OF IT ALIGNMENT WITH
BUSINESS OBJECTIVES.

R895-6-7.  Exceptions.
Any variance to format or content as established in this rule

shall be approved by the CIO office.

R895-6-8.  Rule Compliance Management.
The CIO may enforce this rule by non-approval of the IT

Plan as defined in Utah Code, Section 63F-1-204.

KEY:  IT planning
September 16, 2009 63F-1-206
Notice of Continuation March 27, 2014 63F-1-204

63G-3-201
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