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R25.  Administrative Services, Finance.
R25-20.  Indigent Defense Funds Board, Procedures for
Electronic Meetings.
R25-20-1.  Purpose and Authority.

(1)  Purpose.  Utah Code Section 52-4-207 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting Indigent Defense Funds
Board meetings by electronic means.

(2)  Authority.  This rule is enacted under the authority of
Utah Code Sections 52-4-207, 63G-3-201, and 77-32-402.

R25-20-2.  Meeting Procedure.
(1)  The following provisions govern any meeting at which

one or more board members appear telephonically or
electronically pursuant to Utah Code Section 52-4-207:

(a)  If one or more members of the board may participate in
any meeting electronically or telephonically, public notices of
the meeting shall so indicate.  In addition, the notices shall
specify the anchor location where the members of the board who
are not participating electronically or telephonically will be
meeting and where interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

(b)  In accordance with Utah Code Section 52-4-202 and
Section 52-4-207, notice of the meeting and the agenda shall be
posted at the anchor location.  Written or electronic notice shall
also be provided at least 24 hours before the meetings on the
Public Notice Website and to at least one newspaper of general
circulation within the state or to a local media correspondent.

(c)  Notice of the possibility of an electronic meeting shall
be given to the board members at least 24 hours before the
meeting.  In addition, the notice shall describe how a board
member may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a board
member(s) appearing electronically or telephonically, any
member(s) may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the board.  At the commencement of the
meeting, or at such time as any member initially appears
electronically or telephonically, the chair shall identify for the
record all those who are appearing telephonically or
electronically.  Votes by members of the board who are not at
the physical location of the meeting shall be confirmed by the
chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the Division of Finance, 2110 State Office
Building, 450 North State Street, Salt Lake City, Utah.  The
anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY:  electronic meetings, Indigent Defense Fund Board
May 22, 2012 52-4-207
Notice of Continuation February 21, 2017 63G-3-201

77-32-402
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R27.  Administrative Services, Fleet Operations.
R27-1.  Definitions.
R27-1-1.  Authority.

(1)  This rule is established pursuant to Section 63A-9-401,
which requires the Department of Administrative Services,
Division of Fleet Operations, to establish rules regarding the
State Fleet.

R27-1-2.  Definitions.
In addition to the terms defined in Section 63A-9-101, as

used in Title 63A, Chapter 9, or these rules the following terms
are defined.

(1)  "Accident" means any occurrence, in which a state
vehicle is involved in a mishap resulting in harm or injury to
persons, or damage to property, regardless of total cost of
treatments or repairs. It may also be referred to as an incident.

(2)  "Accident Review Committee (ARC)" means the panel
formed by each agency to review accidents in which agency
employees are involved and make a determination as to whether
or not said accidents were preventable.

(3)  "ACD Codes" means the American Association of
Motor Vehicle Administrators Code Dictionary Codes.

(4)  "Agency" has the same meaning as provided in Section
63A-9-101(1)(a),(b), and (c).

(5)  "Agency Motor Vehicle Policy (AMV)" means any
policy written by an agency that covers any agency-specific
needs involving the use of a state vehicle that are not addressed
by state vehicle rules. Agencies shall not adopt policies that are
less restrictive than the State vehicle rules.

(6)  "Alternative Fuel Vehicles (AFV)"means any vehicle
designed and manufactured by an original equipment
manufacturer or a converted vehicle designed to operate either
on a dual-fuel, flexible-fuel, or dedicated mode while using fuels
other than gasoline or diesel.  Examples of alternative fuel types
are electricity, bio-diesel, fossil-fuel hybrids, compressed natural
gas, propane, hydrogen, methanol, ethanol, and any other
vehicle fuel source approved by the Federal government's
Department of Energy (DOE).  AFVs shall be identified and
tracked in the division's fleet information system.

(7)  "Authorized Driver" means any employee, as defined
in Section 63G-7-102, of an agency who has been identified by
the agency in the division's Fleet Information System as having
the authority, within his or her scope of employment, to operate
a state vehicle on the agency's behalf, who holds a valid driver
license, meets the necessary age restrictions, and has completed
the specific training and other criteria required by the division,
Risk Management, or employing agency for the vehicle type that
will be operated. An Authorized Driver may also be referred to
as operator, employee or customer.

(8)  "Authorized Passenger" means any state employee
acting within the scope of his or her employment, or any other
person or animal whose transport is either necessary for the
performance of the authorized driver's employment duties, or
has been pre-approved by the appropriate department head to
accompany an authorized driver.

(9)  "Capital only lease vehicle" means any vehicle with a
lease designed to recover depreciation cost, (vehicle cost less
salvage value spread over the estimated useful life of the
vehicle, less the incremental cost of Alternative Fuel
Configuration), plus overhead costs only. Capital only leases are
subject to division approval.

(10)  "Citizen Complaints" means complaints lodged by
citizens through the division website.

(11)  "Commute Use" means use of a state vehicle by an
employee driving between the employee's residence and the
employee's assigned work location more than five calendar days
per month. Commute Use is subject to the Commuting Rule as
outlined in IRS Publication 15-B.

(12)  "Compressed Natural Gas Vehicle (CNG)" means any

vehicle that may be fueled with compressed natural gas.
(13)  "Department" means the Department of

Administrative Services.
(14)  "Division" has the same meaning as provided by

Section 63A-9-101(4).
(15)  "Driver Eligibility Board (DEB)" means the panel

formed for the purpose of determining a state vehicle driving
privileges.

(16)  "Driver License Points" means points placed on a
drivers record by the Department of Motor Vehicles in response
to driving violations.

(17)  "Emergency Vehicle" means any state vehicle which
is primarily used for the purpose of providing law enforcement
and public safety services as defined in Section 41-6a-102(3),
or fire service, or emergency medical services.

(18)  "Employee" has the same meaning as provided by
Section 63G-7-102(2).

(19)  "Expansion vehicle" means any vehicle purchased
when an agency requires an additional vehicle in order to
complete the duties assigned to the requesting agency and will
increase the size of the state fleet. The purchase of an expansion
vehicle requires legislative approval.

(20)  "Extreme Duty Vehicle", a designation used for
preventive maintenance purposes, means, but is not limited to,
emergency vehicles and vehicles driven primarily off-road.

(21)  "Feature" means any option or accessory that is
available from the vehicle manufacturer.

(22)  "Fixed costs" means, for the purposes of this rule,
costs including depreciation, overhead, licensing, betterment,
insurance, and title costs, as well as registration fees.

(23)  "Fleet Vehicle Advisory Committee" means the panel
formed for the purpose of advising the division, after input from
user agencies, as to the vehicle, included features, and
equipment that will constitute the standard vehicle for each class
in the fleet.

(24)  "FO number" means a vehicle specific number
assigned to each state vehicle for tracking purposes.

(25)  "Fuel Network" means the state program that
provides an infrastructure for fueling state vehicles.

(26)  "Full Service Lease" means a type of lease designed
to recover depreciation costs, overhead costs and all variable
costs.

(27)  "Heavy-duty Vehicle" means any motor vehicle
having a gross vehicle weight range (GVWR) greater than 8,500
pounds. In addition to vehicles licensed for on road use,
includes non-road vehicles, as defined in R27-1-2(30), with a
GVWR greater than 8,500 pounds. Heavy-duty vehicles shall be
tracked in the division's fleet information system.

(28)  "Light-duty Vehicle" means any motor vehicle having
a gross vehicle weight rating (GVWR) of 8,500 pounds or less.
In addition to vehicles licensed for on road use, includes non-
road vehicles, as defined in R27-1-2(30), with a GVWR of
8.500 pounds or less. Light-duty vehicles shall be tracked in the
division's fleet information system.

(29)  "Miscellaneous Equipment" means any equipment,
enhancement or accessory that is installed on or in a motor
vehicle by persons other than the original vehicle manufacturer,
and other non-fleet related equipment.  Includes, but is not
limited to, light bars, 800 MHz radios, transits, surveying
equipment, traffic counters, semaphores, and diagnostic related
equipment. Miscellaneous Equipment shall be tracked in the
division's fleet information system.

(30)  "Motor Pool" generally, means any vehicle that is
made available to agencies for lease on a short-term basis.

(31)  "Motor Vehicle" has the same meaning as provided
by Section 63A-9-101(6).

(32)  "Motor Vehicle Review Committee (MVRC)" means
the panel formed to advise the the division, as required by
Subsection 63A-9-301(1).  The duties of the MVRC are as
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specified in Section 63A-9-302.
(33)  "Moving Violation" means an infringement of the law

while operating a moving vehicle.
(34)  "Non-Preventable Accident" means any occurrence

involving an accident/incident in which everything that could
have been reasonably done to prevent it was done and the
accident/incident still occurred. Non-preventable accidents shall
include vandalism of state vehicles being used to conduct state
business.

(35)  "Non-road vehicle" means a vehicle, regardless of
GVWR, that is not licensed for on-road use. Includes, but is not
limited to, vehicles used principally for construction and other
non-transportation purposes.  Golf carts, farm tractors,
snowmobiles, forklifts and boats are examples of vehicles in this
category.  Non-road vehicles shall be tracked in the division's
fleet information system.

(36)  "Other Equipment" means vehicles and equipment not
specifically identified in other standard reporting categories.

(37)  "Personal Use" means the use of a state vehicle to
conduct an employee's personal affairs, not related to state
business.

(38)  "Preventable Accident" means any occurrence
involving a state vehicle, which results in property damage
and/or personal injury, regardless of who was injured, what
property was damaged, to what extent, or where it occurred, in
which the authorized driver in question failed to do everything
that could have reasonably been done to prevent it.

(a)  Preventable accidents are not limited to collisions.
(b)  As used in this rule, "preventable accidents" include,

but are not limited to: damage to the interior of the state vehicle
due to improperly locked doors, smoke or burn damage caused
by smoking in the vehicle or lack of general care of the vehicles
interior.

(39)  "Preventive Maintenance (PM)" means vehicle
services that are conducted at regular time intervals to deter
mechanical breakdowns, including, but not limited to, lube, oil
and filter changes.

(40)  "Regular Duty Vehicle" a designation used for
preventive maintenance purposes, means a vehicle that is driven
primarily on paved roads under normal driving conditions.

(41)  "Replacement cycle" means the criteria established to
determine when the replacement of a state vehicle is necessary.
A replacement cycle has a time and mileage element, and is
established according to vehicle type and use.

(42)  "Replacement vehicle" means a vehicle purchased to
replace a state vehicle that has met replacement cycle criteria.

(43)  "Service Level Agreement (SLA)" means an
agreement, signed annually, between an agency and the division,
in which the agency agrees to follow all rules, policies and
procedures published by the division concerning the use of state
vehicles. This document also clearly defines the level of service
between the division and agencies.

(44)  "Standard State Fleet Vehicle" is the vehicle
designated by the division as the default replacement vehicle for
the state.

(45)  "State of Utah Fuel Card" means a purchase card
issued to vehicles by the fuel network program, to be used when
purchasing fuel. Fluids and minor miscellaneous items that may
also be purchased with the "State of Utah Fuel Card" cannot
exceed the monthly monetary limits placed on such purchases by
the division /Fuel Network, unless otherwise authorized.

(46)  "State vehicle" for the purposes of this rule, has the
same meaning as provided by Subsection 63A-9-101(7).

(47)  "Take-home Use means use of a state vehicle by an
employee driving a state vehicle between the employee's place
of residence and the employee's assigned work location more
than five calendar days per month. Take-home Use is exempt
from the Commuting Rule as outlined in IRS Publication 15-B.

(48)  "Unique Motorized Equipment" (UME) means high-

cost vehicles and equipment such as trains; locomotives;
airplanes; jets; mobile power stations and helicopters. Unique
equipment shall be tracked in the division's fleet information
system.

(49) "Variable costs" means costs including, but are not
limited to fuel, oil, tires, services, repairs, maintenance and
preventive maintenance.

(50)  "Vehicle Identification Number (VIN)" means the
number issued by the vehicle manufacturer to identify the
vehicle in the event of a theft; this number can be found on the
driver's side of the dashboard below the windshield.

(51)  "Vendor" means any person offering sales or services
for state vehicles, such as preventive maintenance or repair
services.

KEY:  definitions
February 21, 2017 63A-9-401
Notice of Continuation November 6, 2015
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R27.  Administrative Services, Fleet Operations.
R27-3.  Vehicle Use Standards.
R27-3-1.  Authority and Purpose.

(1)  This rule is established pursuant to Section 63A-9-
401(1)(d), which authorizes the division to establish the
requirements for the use of state vehicles, including business
and personal use practices, and commute standards.

(2)  This rule defines the vehicle use standards for state
employees while operating a state vehicle.

R27-3-2.  Agency Contact.
(1)  Each agency, as defined in Section 63A-9-101, shall

appoint and designate, in writing, a main contact person from
within the agency to act as a liaison between the division and the
agency.

R27-3-3.  Agency Authorization of Drivers.
(1)  Agencies authorized to enter information into the

division's fleet information system shall, for each employee
acting as an authorized driver, directly enter into the division's
fleet information system, the following information:

(a)  Driver's name;
(b)  Driver license number;
(c)  State that issued the driver license;
(d)  Each Risk Management-approved driver training

program(s) taken;
(e)  Date each driver safety program(s) was completed;
(f)  The type of vehicle that each safety program is geared

towards.
(2)  Agencies without authorization to enter information

into the division's fleet information system shall provide the
information required in (1) to the division for entry into the
division's fleet information system.

(3)  For the purposes of this rule, any employee whose fleet
information system record does not have all the information
required in (1) shall be deemed not to have the authority to drive
state vehicles and shall not be allowed to drive either a monthly
or a daily lease vehicle.

(4)  To operate a state vehicle, employees whose names
have been entered into the division's fleet information system as
authorized drivers shall have:

(a)  a valid driver license for the type and class of vehicle
being operated;

(b)  completed an approved driver safety course as required
by the Division of Risk Management for the type or class of
vehicle being operated; and

(c)  met the age restrictions imposed by the division and the
Division of Risk Management for the type or class of vehicle
being operated.

(5)  Agencies shall develop and establish procedures to
ensure that any individual listed as an authorized driver is not
allowed to operate a state vehicle when the individual:

(a)  does not have a valid driver license for the type or class
of vehicle being operated; or

(b)  has not completed all training and/or safety programs
required by either the division or the Division of Risk
Management for the type or class of vehicle being operated; or

(c)  does not meet the age restrictions imposed by either the
division or the Division of Risk Management for the type or
class of vehicle being operated.

(6)  A driver license verification check shall be conducted
on a regular basis in order to verify the status of the driver
license of each employee whose name appears in the the
division fleet information system as an authorized driver.

(7)  In the event that an authorized driver is found not to
have a valid driver license, the agency shall be notified, in
writing, of the results of the driver license verification check.

(8)  Any individual who has been found not to have a valid
driver license shall have his or her authority to operate a state

vehicle immediately withdrawn.
(9)  Any employee who has been found not to have a valid

driver license shall not have the authority to operate a state
vehicle reinstated until such time as the individual provides
proof that his or her driver license is once again valid.

(10)  Authorized drivers shall operate a state vehicle in
accordance with the restrictions or limitations imposed upon
their respective driver license.

(11)  Agencies shall comply with the requirements set forth
in Risk Management General Rules, R37-1-8 (3) to R37-1-8 (9).

R27-3-4.  Authorized and Unauthorized Use of State
Vehicles.

(1)  State vehicles shall only be used for official state
business.

(2)  Except in cases where it is customary to travel out of
state in order to perform an employee's regular employment
duties and responsibilities, the use of a state vehicle outside the
State of Utah shall require the approval of the director of the
department that employs the individual.

(3)  The use of a state vehicle for travel outside the
continental U.S. shall require the approval of the director of the
employing department, the director of the division, and the
director of the Division of Risk Management.  All approvals
must be obtained at least thirty (30) days prior to the departure
date.  The employing agency shall, prior to the departure date,
provide the division and the Division of Risk Management with
proof that proper automotive insurance has been obtained.  The
employing agency shall be responsible for any damage to
vehicles operated outside the United States regardless of fault.

(4)  Unless otherwise authorized, the following are
examples of the unauthorized use of a state vehicle:

(a)  Transporting family, friends, pets, associates or other
persons who are not state employees or are not serving the
interests of the state.

(b)  Transporting hitchhikers.
(c)  Transporting acids, explosives, hazardous materials,

flammable materials, and weapons and ammunition (except as
authorized by federal and/or state laws).  Otherwise, the
transport of the above-referenced items or materials is deemed
authorized when it is specifically related to employment duties.

(d)  Extending the length of time that the state vehicle is in
the operator's possession beyond the time needed to complete
the official purposes of the trip.

(e)  Operating or being in actual physical control of a state
vehicle in violation of Section 41-6a-502, (Driving under the
influence of alcohol, drugs or with specified or unsafe blood
alcohol concentration), Section 53-3-231, (Person under 21 may
not operate a vehicle with detectable alcohol in body), or an
ordinance that complies with the requirements of Section 41-6a-
510, (Local DUI and related ordinances and reckless driving
ordinances).

(f)  Operating a state vehicle for personal use as defined in
R27-1-2(37). Except for approved personal uses set forth in
R27-3-5 and when necessary for the performance of
employment duties, the use of a state vehicle for activities such
as shopping, participating in sporting events, hunting, fishing,
or any activity that is not included in the employee's job
description, is not authorized.

(g)  Using a state vehicle for personal convenience, such as
when a personal vehicle is not operational.

(h)  Pursuant to the provisions of R27-7-1 et seq., the
unauthorized use of a state vehicle may result in the suspension
or revocation of state driving privileges.

R27-3-5.  Personal Use Standards.
(1)  Personal use of state vehicles is not allowed without

the direct authorization of the Legislature.
(2)  An employee or representative of the state spending at
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least one night on approved travel to conduct state business,
may use a state vehicle in the general vicinity of the overnight
lodging for the following approved activities:

(a)  Travel to and from restaurants and stores for meals,
breaks and personal needs;

(b)  Travel to and from grooming, medical, fitness or
laundry facilities; and

(c)  Travel to and from recreational activities, such as to
theaters, parks, or to the home of friends or relatives, provided
the employee or representative has received prior approval for
such travel from his or her supervisor.

(d)  Pursuant to the provisions of R27-7-1 et seq., the
unauthorized personal use of a state vehicle may result in the
suspension or revocation of state driving privileges.

R27-3-6.  Application for Commute or Take-Home Use.
(1)  Each petitioning agency shall, for each driver being

granted commute or take-home use privileges, annually submit
an online spreadsheet from the division website.  Authority is
granted when the agency executive director submits the
spreadsheet form to the division designating his/her approval.

(2)  The division shall enter the approved commute or take-
home use request into the fleet information system and provide
an identification number to both the driver and the agency.

(3)  All approvals for commute or take-home use privileges
shall expire at the end of the calendar year in which they were
issued and the division shall notify the agency of said
expiration.  Agencies shall be responsible for submitting any
request for annual renewal of commute or take-home use
privileges.

(4)  Commute use is considered a taxable fringe benefit as
outlined in IRS publication 15-B.  All approved commute use
drivers shall be assessed the IRS imputed daily fringe benefit
rate while using a state vehicle for commute use.

(5)  For each individual with commute use privileges, the
employing agency shall, pursuant to Division of Finance Policy
F I A C C T  1 0 - 0 1 . 0 0 ,  p r e p a r e  a n  E m p l o y e e
Reimbursement/Earnings Request Form and enter the amount of
the commute fringe benefit into the payroll system on a monthly
basis, or the Division of Finance will apply, for each working
day in that month, the appropriate commute fringe benefit.

(6)  Take-home use is not a taxable fringe benefit as
outlined in IRS publication 15-B. All authorized take-home use
drivers must submit an explanation form to the division
identifying the driver, vehicle, and reason for the exemption
according to IRS publication 15-B.

R27-3-7.  Criteria for Commute or Take-Home Use
Approval.

(1)  An agency executive director may approve commute or
take-home use when one or more of the following conditions
exist:

(a)  24-hour "Emergency On-Call." Where the agency
clearly demonstrates that the nature of a potential emergency is
such that an increase in response time, if a commute or take-
home use privilege is not authorized, could endanger a human
life or cause significant property damage.  Each driver is
required to keep a complete list of all call-outs for renewal of
the commute or take-home use privilege the following year.
Agencies may use the division's online forms to track commute
or take-home mileage.

(b)  Virtual office. Where an agency clearly demonstrates
that an employee is required to work out of a vehicle a minimum
of eighty (80) percent of the time and the assigned vehicle is
required to perform the critical duties assigned to the employee.

(c)  When the agency clearly demonstrates that it is more
practical for the employee to go directly to an alternate work-site
rather than report to a specific office to pick-up a state vehicle.

(d)  When a vehicle is provided to appointed or elected

government officials who are specifically allowed by law to
have an assigned vehicle as part of their compensation package.

(2)  The trip log must be created for the first and last trip of
the day for all commute use vehicles.

R27-3-8.  Exemptions from IRS Imputed Daily Fringe
Benefits.

(1)  In accordance with IRS publication 15-B, employees
with an individual permanently assigned commute use vehicle
are subject to the IRS Commuting Rule. Exemptions from the
Commuting Rule for take-home use must be in accordance with
IRS Publication 15-B and approved by the agency. In these
cases, the agency must notify the division and the Division of
Finance, or the employee will automatically have the fringe
benefit added to the employee's income.

(2)  Any agency with an exemption to the Commuting Rule
must maintain a file justifying the exemption and must be
prepared to explain the agency's position in the case of an audit.

R27-3-9.  Enforcement of Commute, Take-home, and
Personal Use Standards.

(1)  Agencies with drivers who have been granted
commute, take-home, or personal use privileges shall establish
internal policies to enforce the commute, take-home, and
personal use standards established in this rule.  Agencies shall
not adopt policies that are less stringent than the standards
established in this rule.

(2)  Commute, take home, or personal use that is
unauthorized shall result in the suspension or revocation of the
commute, take-home, or personal use privilege by the agency.
Additional instances of unauthorized commute or take-home use
may result in the suspension or revocation of the state driving
privilege by the agency.

R27-3-10.  Use Requirements for Monthly Lease Vehicles.
(1)  Agencies that have requested and received monthly

lease options on state vehicles shall:
(a)  Ensure that only authorized drivers operate monthly

lease vehicles.
(b)  Report the correct odometer reading when refueling

the vehicle. In the event that an incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage
was reported. When circumstances indicate that there was an
intentional falsification of the vehicle's actual odometer reading
at the time of refueling, a fee shall be assessed to the agency
even though the agency corrected the error within three (3) days
of the notification.

(c)  Return the vehicle in good repair and in clean
condition at the completion of the replacement cycle period or
when the vehicle has met the applicable mileage criterion for
replacement, reassignment or reallocation.

(i)  Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii)  Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(d)  Return the vehicle unaltered and in conformance with
the manufacturer's specifications.

(e)  Pay the applicable insurance deductible in the event
that monthly lease vehicle in its possession or control is
involved in an accident.

(f)  Not place advertising or bumper stickers on state
vehicles without prior approval of the division.

(2)  The provisions of Rule R27-4 shall govern agencies
when requesting a monthly lease.

(3)  Under no circumstances shall the total number of
occupants in a monthly lease full-size passenger van exceed ten
(10) individuals, the maximum number recommended by the
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Division of Risk Management.

R27-3-11.  Use Requirements for Daily Motor Pool Vehicles.
(1)  The division offers state vehicles for use on a daily

basis at an approved daily rental rate. Drivers of a state vehicle
offered through the daily pool shall:

(a)  Be an authorized driver in accordance with R27-1-2(7).
In the event that any of the information required by R27-3-3(1)
has not been entered in the division's fleet information system,
the rental vehicle will not be released.

(b)  Read the handouts, provided by the division,
containing information regarding the safe and proper operation
of the vehicle being leased.

(c)  Verify the condition of, and acknowledge responsibility
for the care of, the vehicle prior to rental by filling out the daily
motor pool rental form provided by daily rental personnel.

(d)  Report the correct odometer reading when refueling the
vehicle at authorized refueling sites, and when the vehicle is
returned. In the event that incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage was
reported. When circumstances indicate that there was an
intentional falsification of the vehicle's actual odometer reading
at the time of refueling, a fee shall be assessed to the agency
even though the agency corrected the error within three (3) days
of the notification.

(e)  Return vehicles with a full tank of fuel. Agencies shall
be assessed a fee for vehicles that are returned with less than a
full tank of fuel.

(f)  Return rental vehicles in good repair and in clean
condition.

(i)  Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii)  Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(g)  Call to extend the reservation in the event that they
need to keep rental vehicles longer than scheduled. Agencies
shall be assessed a late fee, in addition to applicable daily rental
fees, for vehicles that are not returned on time.

(h)  Use their best efforts to return rented vehicles during
regular office hours. Agencies may be assessed a late fee equal
to one day's rental for vehicles that are not returned on time.

(i)  Call the daily pool location, at least one hour before the
scheduled pick-up time, to cancel the reservation.  Agencies
shall be assessed a fee for any unused reservation that has not
been canceled.

(j)  Not place advertising or bumpers stickers on state
vehicles without prior approval from the division.

(2)  The vehicle shall be inspected upon its return. The
agency shall either be held responsible for any damages not
acknowledged prior to rental, or any applicable insurance
deductibles associated with any repairs to the vehicle.

(3)  Agencies are responsible for paying all applicable
insurance deductibles whenever a vehicle operated by an
authorized driver is involved in an accident.

(4)  The division shall hold items left in daily rental
vehicles for ten (10) days.  Items not retrieved within the ten-day
period shall be turned over to the State Surplus Property
Program for sale or disposal.

R27-3-12.  Daily Motor Pool Sedans, Four Wheel Drive
Sport Utility Vehicle (4x4 SUV), Cargo Van, Multi-
Passenger Van and Alternative Fuel Vehicle Lease Criteria.

(1)  The standard state vehicle is a compact sedan, and shall
be the vehicle type most commonly used when conducting state
business.

(2)  Requests for vehicles other than a compact sedan may
be honored in instances where the agency and/or driver is able

to identify a specific need in accordance with R27-4-4(4).
(a)  Requests for a four wheel drive sport utility vehicle

(4x4 SUV) may be granted with written approval from an
employee's supervisor.

(b)  Requests for a seven-passenger van may be granted in
the event that the driver is going to be transporting more than
three (3) authorized passengers.

(c)  Requests for full-size passenger vans may be granted
in the event that the driver is going to be transporting more than
(6) six authorized passengers. Under no circumstances shall the
total number of occupants exceed the maximum number of
passengers recommended by the Division of Risk Management.

(3)  Cargo vans shall be used to transport cargo only.
Passengers shall not be transported in cargo area of said
vehicles.

(4)  Non-traditional (alternative) fuel shall be the primary
fuel used when driving a bi-fuel or dual- fuel state vehicle.
Drivers shall, when practicable, use an alternative fuel when
driving a bi-fuel or dual-fuel state vehicle.

R27-3-13.  Alcohol and Drugs.
(1)  No authorized driver shall operate or be in actual

physical control of a State vehicle in violation of Section 41-6a-
502, any ordinance that complies with the requirements of
Section 41-6a-510, or Section 53-3-231.

(2)  No operator of a state vehicle shall transport alcohol or
illegal drugs of any type in a State vehicle unless they are:

(a)  Sworn peace officers, as defined in Section 53-13-102,
in the process of investigating criminal activities;

(b)  Employees of the the Department of Alcoholic
Beverage Control conducting business within the guidelines of
their daily operations; or

(c)  investigators for the Department of Commerce in the
process of enforcing the provisions of Title 58, Chapter 37,
Utah Controlled Substances Act.

(3)  Except as provided in Subsection (2), above, any
individual who uses a state vehicle for the transportation of
alcohol or drugs may have his or her state driving privileges
withdrawn, suspended or revoked.

R27-3-14.  Violations of Motor Vehicle Laws.
(1)  Authorized drivers shall obey all motor vehicle laws

while operating a state vehicle.
(2)  Any authorized driver who, while operating a state

vehicle, receives a citation for violating a motor vehicle law
shall immediately report the receipt of the citation to their
respective supervisor.  Failure to report the receipt of a citation
may result in the withdrawal, suspension or revocation of State
driving privileges.

(3)  Any driver who receives a citation for violating a
motor vehicle law while operating a state vehicle shall attend an
additional Risk Management-approved mandatory defensive
driver training program.  The failure to attend the additional
mandatory defensive driver training program shall result in the
loss of state driving privileges.

(4)  Any driver who receives a citation for a violation of
motor vehicle laws, shall be personally responsible for paying
fines associated with any and all citations. The failure to pay
fines associated with citations for the violation of motor vehicle
laws may result in the loss of state driving privileges.

(5)  Any individual on the list of authorized drivers who is
convicted of Driving Under the Influence of alcohol or drugs
(DUI), Reckless Driving or any felony in which a motor vehicle
is used, either on-duty or off-duty, and whether in the state
vehicle or their personal vehicle, may have his or her state
driving privileges withdrawn, suspended or revoked.

R27-3-15.  Seat Restraint Use.
(1)  All operators and passengers in state vehicles shall
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wear seat belt restraints while in a moving vehicle.
(2)  All children being transported in state vehicles shall be

placed in proper safety restraints for their age and size as stated
in Section 41-6a-1803.

R27-3-16.  Driver Training.
(1)  Any individual shall, prior to the use of a state vehicle,

complete all training required by the Division of Risk
Management, including, but not limited to, the defensive driver
training program offered through the Division of Risk
Management (or an approved equivalent).

(2)  Each agency shall coordinate with the Division of Risk
Management to provide specialty training for vehicles known to
possess unique safety concerns.

(3)  Each agency shall require that all employees who
operate a state vehicle, or their own vehicles, on state business
as an essential function of the job, or all other employees who
operate vehicles as part of the performance of state business,
comply with the requirements of Division of Risk Management
rule R37-1-8(5).

(4)  Agencies shall maintain a list of all employees who
have completed the training courses required by the division,
Division of Risk Management and their respective agency.

(5)  Employees operating state vehicles must have the
correct license required for the vehicle they are operating and
any special endorsements required in order to operate specialty
vehicles.

R27-3-17.  Smoking in State Vehicles.
(1)  All state vehicles are designated as "nonsmoking".

Agencies shall be assessed fees for any damage incurred as a
result of smoking in vehicles.

KEY:  state vehicle use
February 21, 2017 63A-9-401(1)(d)
Notice of Continuation November 6, 2015
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R27.  Administrative Services, Fleet Operations.
R27-4.  Vehicle Replacement and Expansion of State Fleet.
R27-4-1.  Authority.

(1)  This rule is established pursuant to Subsections 63A-9-
401(1)(a), 63A-9-401(1)(d)(v), 63A-9-401(1)(d)(ix), 63A-9-
401(1)(d)(x), 63A-9-401(1)(d)(xi) 63A-9-401(1)(d)(xii), 63A-9-
401(4)(ii), and 63A-9-401(6), which require the division to:
coordinate all purchases of state vehicles; make rules
establishing requirements for the procurement of state vehicles,
whether for the replacement or upgrade of current fleet vehicles
or fleet expansion; make rules establishing requirements for cost
recovery and billing procedures; make rules establishing
requirements for the disposal of state vehicles; make rules
establishing requirements for the reassignment and reallocation
of state vehicles; and make rules establishing rate structures for
state vehicles.

(a)  All agencies exempted from the division's replacement
program shall provide the division with a complete list of
intended vehicle purchases prior to placing the order with the
vendor.

(b)  The division shall work with each agency to coordinate
vehicle purchases to make sure all applicable mandates,
including but not limited to alternative fuel mandates, and safety
concerns are met.

(c)  The division shall assist agencies, including agencies
exempted from the The division's replacement program, in their
efforts to ensure that all vehicles in the possession, control,
and/or ownership of agencies are entered into the fleet
information system.

(2)  Pursuant to Subsection 63J-1-306(8)(f)(ii), vehicles
acquired by agencies, or monies appropriated to agencies for
vehicle purchases, may be transferred to the division and, when
transferred, become part of the Consolidated Fleet Internal
Service Fund.

R27-4-2.  Fleet Standards.
(1)  Prior to the purchase of replacement and legislatively

approved expansion vehicles for each fiscal year, the division's
staff shall, on the basis of input from user agencies, recommend
to DFO:

(a)  a Standard State Fleet Vehicle (SSFV); and
(b)  a standard vehicle and the features and miscellaneous

equipment to be included in said vehicle for each vehicle class
in the fleet.

(2)  The division shall, after reviewing the
recommendations made by the the division's staff, determine and
establish, for each fiscal year:

(a)  an SSFV; and
(b)  a standard replacement vehicle, along with included

features and miscellaneous equipment for each vehicle class in
the fleet.

(3)  The division shall establish lease rates designed to
recover, in addition to overhead and variable costs, the capital
cost associated with acquiring a standard replacement vehicle
for each vehicle class in the fleet.

(4)  The division shall establish replacement cycles
according to vehicle type and expected use.  The replacement
cycle that applies to a particular vehicle supposes that the
vehicle will be in service for a specified period of time and will
be driven an optimum number of miles within that time.
Whichever of the time or mileage criterion is reached first shall
result in the vehicle's replacement.

R27-4-3.  Delegation of Division Duties.
(1)  Pursuant to the provisions of Section 63A-9-401(7),

the director of the division, with the approval of the executive
director of the Department of Administrative Services, may
delegate motor vehicle procurement and disposal functions to
institutions of higher education by contract or other means

authorized by law, provided that:
(a)  The funding for the procurement of vehicles that are

subject to the agreement comes from funding sources other than
state appropriations, or the vehicle is procured through the
federal surplus property donation program;

(b)  Vehicles procured with funding from sources other
than state appropriations, or through the federal surplus property
donation program, are designated "do not replace;" and

(c)  In the event that the institution of higher education is
unable to comply with (b), the institution warrants that it shall
not use state appropriations to procure replacements without
legislative approval.

(2)  Agreements made pursuant to Section 63A-9-401(7)
shall, at a minimum, contain:

(a)  a precise definition of each duty or function being
delegated;

(b)  a clear description of the standards to be met in
performing each duty or function being delegated;

(c)  a provision for periodic administrative audits by either
the the division or the Department of Administrative Services;

(d)  a representation by the institution of higher education
that the procurement or disposal of the vehicles that are the
subject matter of the agreement shall be coordinated with the
division.  The institution of higher education shall, at the
request of the division, provide the division with a list of all
conventional fuel and alternative fuel vehicles it anticipates to
procure or dispose of in the coming year.  Alternative fuel
vehicles shall be purchased by the agency or institution of
higher education, when necessary, to ensure state compliance
with federal AFV mandates;

(e)  a representation by the institution of higher education
that the purchase price is less than or equal to the state contract
price for the make and model being purchased; and in the event
that the state contract price is not applicable, that the provisions
of Section 63-56-1 shall be complied with;

(f)  a representation that the agreement is subject to the
provisions of Section 63J-1-306, Internal Service Funds -
Governance and review;

(g)  a representation by the institution of higher education
that it shall enter into the division's fleet information system all
information that would be otherwise required for vehicles
owned, leased, operated or in the possession of the institution of
higher education;

(h)  a representation by the institution of higher education
that it shall follow state surplus rules, policies and procedures
on related parties, conflict of interest, vehicle pricing, retention,
sales, and negotiations; and

(i)  a date on which the agreement shall terminate if the
agreement has not been previously terminated or renewed.

(3)  An agreement made pursuant to Section 63A-9-401(7)
may be terminated by the division if the results of administrative
audits conducted by either the division or the Department of
Administrative Services reveal a lack of compliance with the
terms of the agreement.

R27-4-4.  Vehicle Replacement.
(1)  All state fleet motor vehicles shall, subject to

budgetary constraints, be replaced when the vehicle meets the
first of either the mileage or time component of the established
replacement cycle criteria.

(2)  Prior to the purchase of replacement motor vehicles,
the division shall provide each agency contact with a list
identifying all vehicles that are due for replacement, and the
Standard State Fleet Vehicle (SSFV) that will be purchased to
take the place of each vehicle on the list.

(3)  All vehicles replacements will default to a SSFV.
(4)  Pursuant to Section 63A-9-401(5)(b)(iv), agencies may

request a non-SSFV as long as one or more of the following
justifications are cited:
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(a)  Passenger space
(b)  Type of items carried
(c)  Hauling or towing capacity
(d)  Police pursuit capacity
(e)  Off-road capacity
(f)  4x4 capacity
(g)  Emergency service (police, fire, rescue services)

capacity
(h)  Attached equipment capacity (snow plows, winches,

etc.)
(i)  Other justifications as approved by the director of the

division or the director's designee.
(5)  Agencies may petition the executive director of the

Department of Administrative Services, or the executive
director's designee, for a review in the event that the director of
the division or the director's designee denies a request for the
replacement of a motor vehicle with an non-SSFV.

(6)  Agencies may request that state fleet motor vehicles in
their possession or control that have a history of excessive
repairs, but have not reached either the mileage or time
component of the applicable replacement cycle, be replaced.
The request to replace motor vehicles with a history of excessive
repairs is subject to budgetary constraints and the approval of
the director of the division or the director's designee.

(7)  Agencies may petition the executive director of the
Department of Administrative Services, or the executive
director's designee, for a review in the event that the director of
the division or the director's designee denies a request for the
replacement of motor vehicles with a history of excessive
repairs.

(8)  In the event that the replacement vehicle is not
delivered to the agency by the vendor, the agency shall have five
(5) working days to pick-up the replacement vehicle from the
division, after receiving official notification of its availability.
If the vehicles involved are not exchanged within the five-day
period, a daily storage fee will be assessed and the agency will
be charged the monthly lease fee for both vehicles.

(9)  The division is responsible for ensuring that the state
motor vehicle fleet complies with United States Department of
Energy alternative fuel vehicle (AFV) mandates. The division
may require that a certain number of replacement vehicles,
regardless of the requesting agency, be alternate fuel vehicles to
ensure compliance with said AFV mandates.

R27-4-5.  Fleet Expansion.
(1)  Any expansion of the state motor vehicle fleet requires

legislative approval.
(2)  The agency requesting a vehicle that will result in fleet

expansion, or requesting that a vehicle currently designated "do
not replace" be placed on a replacement cycle, shall be required
to provide proof of the requisite legislative approval and funding
for the procurement of an expansion vehicle or the placement of
a "do not replace" vehicle on a replacement cycle, and any
additional features and miscellaneous equipment, before the
division is authorized to purchase the expansion vehicle.

(3)  For the purposes of this rule, an agency shall be
deemed to have the requisite legislative approval under the
following circumstances only:

(a)  The procurement of expansion vehicles or the
placement of a "do not replace" vehicle on a replacement cycle
is explicitly authorized by the Appropriations Committee during
the general legislative session; or

(b)  The procurement of expansion vehicles or the
placement of a "do not replace" vehicle on a replacement cycle
is explicitly authorized by a special session of the legislature
convened for the express purpose of approving fleet expansion.

(4)  For the purposes of this rule, only the following shall
constitute acceptable proof of legislative approval of the
requested expansion or placement of a "do not replace" vehicle

on a replacement cycle:
(a)  A letter, signed by the agency's chief financial officer,

citing the specific line item in the appropriations bill providing
said authorization; or

(b)  Written verification from the agency's analyst in the
Governor's Office of Planning and Budget (GOPB) indicating
that the request for expansion was authorized and funded by the
legislature.

(5)  Prior to the purchase of an expansion motor vehicle,
the division shall provide each agency contact with the Standard
State Fleet Vehicle (SSFV) that will be purchased.

(6)  All expansion vehicles will default to a SSFV.
(7)  Pursuant to Section 63A-9-401(5)(b)(iv), agencies may

request a non-SSFV as long as one or more of the following
justifications are cited:

(a)  Passenger space
(b)  Type of items carried
(c)  Hauling or towing capacity
(d)  Police pursuit capacity
(e)  Off-road capacity
(f)  4x4 capacity
(g)  Emergency service (police, fire, rescue services)

capacity
(h)  Attached equipment capacity (snow plows, winches,

etc.)
(i)  Other justifications as approved by the director of the

division or the director's designee.
(8)  Agencies may petition the executive director of the

Department of Administrative Services, or the executive
director's designee, for a review in the event that the director of
the division or the director's designee denies a request for the
expansion motor vehicle to be a non-SSFV.

(9)  Upon receipt of proof of legislative approval of an
expansion from the requesting agency, the division shall provide
to the State Division of Finance copies of the proof submitted
in order for the Division of Finance to initiate the process for
the formal transfer of funds necessary to procure the expansion
vehicle(s) from the requesting agency to the division.  In no
event shall the division purchase expansion vehicles for
requesting agencies until the Division of Finance has completed
the process for the formal transfer of funds.

(10)  In the event that the requesting agency receives
legislative approval for placing a "do not replace" vehicle on a
replacement cycle, the requesting agency shall, in addition to
providing the division with proof of approval and funding,
provide the Division of Finance with funds for transfer to the
division, in an amount equal to the depreciation that the division
would have collected for the number of months between the
time that the "do not replace" vehicle was put into service and
the time that the requesting agency begins paying the applicable
monthly lease rate for the replacement cycle chosen. In no event
shall the division purchase a replacement vehicle for the "do not
replace" vehicle if the requesting agency fails to provide funds
necessary to cover said depreciation costs.

(11)  When the expansion vehicle is procured, the vehicle
shall be added to the fleet and a replacement cycle established.

(12)  The division is responsible for insuring that the state
motor vehicle fleet complies with United States Department of
Energy alternative fuel vehicle (AFV) mandates. The division
may require that a certain number of expansion vehicles,
regardless of the requesting agency, be alternate fuel vehicles to
ensure compliance with said AFV mandates.

R27-4-6.  Vehicle Feature and Miscellaneous Equipment
Upgrade.

(1)  Additional vehicle features or miscellaneous
equipment to be added to the standard replacement vehicle in a
given class, as established by the division, that results in an
increase in vehicle cost shall be deemed a vehicle feature and
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miscellaneous equipment upgrade. A feature or miscellaneous
equipment upgrade occurs when an agency requests:

(a)  That a replacement vehicle contains a non-standard
feature. For example, when an agency requests that an otherwise
standard replacement vehicle have a diesel rather than a gasoline
engine, or that a vehicle contain childproof locks.

(b)  The installation of additional miscellaneous equipment
not installed by the vehicle manufacturer. For example, when an
agency requests that light bars or water tanks be installed on an
otherwise standard replacement vehicle.

(2)  Requests for vehicle feature and miscellaneous
equipment upgrades shall be made in writing and:

(a)  Present reasons why the upgrades are necessary in
order to meet the agency's needs, and

(b)  Shall be signed by the requesting agency's director or
the appropriate budget or accounting officer.

(3)  All requests for vehicle feature and/or miscellaneous
equipment upgrades shall be subject to review and approval by
the director of the division or the director's designee.  Vehicle
feature and/or miscellaneous equipment upgrades shall be
approved when in the judgment of the director of the division or
the director's designee, the requested feature and/or
miscellaneous equipment upgrades are necessary and
appropriate for meeting the agency's needs.

(4)  Agencies may petition the executive director of the
Department of Administrative Services, or the executive
director's designee, for a review in the event that the director of
the division or the director's designee denies a request for a
feature and/or miscellaneous equipment upgrade.

(5)  Agencies obtaining approval for feature and/or
miscellaneous equipment upgrades shall, prior to the purchase
of the vehicle, pay in full to director of the division, a feature
and/or miscellaneous equipment upgrade rate designed to
recover the total cost associated with providing the additional
feature(s) and/or miscellaneous equipment, unless the requesting
agency otherwise negotiates an agreement with director of the
division for payments to be made in installments, and provided
that the terms of the installment agreement do not delay the
payment of the general fund debt.

(6)  In the event that an agreement providing for the
payment of a feature and/or miscellaneous equipment upgrade
in installments is reached, the agency shall indemnify and make
director of the division whole for any losses incurred resulting
from damage to, loss or return of the vehicle and/or equipment
prior to the receipt of all payment installments by director of the
division.

R27-4-7.  Agency Installation of Miscellaneous Equipment.
(1)  The director of the division, with the approval of the

executive director of the Department of Administrative Services,
may enter into Memoranda of Understanding allowing customer
agencies to install miscellaneous equipment on or in state
vehicles if:

(a)  the agency or institution has the necessary resources
and skills to perform the installations; and

(b)  the agency or institution has received approval for said
miscellaneous equipment as required by R27-4-6.

(2)  Each memorandum of understanding for the
installation of miscellaneous equipment shall, at a minimum,
contain the following:

(a)  a provision that monthly lease fees shall be charged to
the agency from the date of the agency's receipt of the
replacement vehicle as required under R27-4-9(7)(b);

(b)  a provision that said agency shall indemnify and hold
the division harmless for any claims made by a third party that
are related to the installation of miscellaneous equipment in or
on state vehicles in the agency's possession and/or control;

(c)  a provision that said agency shall indemnify the
division for any damage to state vehicles resulting from

installation or de-installation of miscellaneous equipment; and
(d)  a provision that agencies with permission to install

miscellaneous equipment shall enter into the the division's fleet
information system the following information regarding the
miscellaneous equipment procured for installation in or on state
vehicles, whether the item is held in inventory, currently
installed on a vehicle, or sent to surplus:

(i)  item description or nomenclature;
(ii)  manufacturer of item;
(iii)  item identification information for ordering purposes;
(iv)  procurement source;
(v)  purchase price of item;
expected life of item in years;
(vi)  warranty period;
(vii)  serial number;
(viii)  initial installation date;
(ix)  current location of item (warehouse, vehicle number);
(x)  anticipated replacement date of item;
(xi)  actual replacement date of item;
(xii)  date item sent to surplus; and
(xiii)  SP-1 number.
(e)  a provision requiring the agency or institution with

permission to install miscellaneous equipment to obtain
insurance from the Division of Risk Management in amounts
sufficient to protect the agency from damage to, or loss of,
miscellaneous equipment installed on state vehicles.  Agencies
or institutions with permission to install miscellaneous
equipment shall hold the division harmless for any damage to,
or loss of, miscellaneous equipment installed in state vehicles.

(f)  a provision that the division shall provide training and
support services for the fleet information system and charge
agencies with permission to install miscellaneous equipment a
Management Information System (MIS) fee to recover these
costs; and

(g)  a date on which the agreement shall terminate if the
agreement has not been previously terminated or renewed.

(3)  Agreements permitting agencies or institutions to
install miscellaneous equipment in or on state vehicles may be
terminated if there is a lack of compliance with the terms of the
agreement by the state agency or institution.

R27-4-8.  Vehicle Class Differential Upgrade.
(1)  For the purposes of this rule, requests for vehicles

other than the SSFV established by the division that result in an
increase in vehicle cost shall be deemed a vehicle class
differential upgrade. For example, a vehicle class differential
upgrade occurs when, regardless of additional features and/or
miscellaneous equipment:

(a)  The replacement vehicle requested by the agency,
although within the same vehicle class as the vehicle being
replaced, is not the standard replacement vehicle established by
the division for that class; or

(b)  The agency requests that a vehicle be replaced with a
more expensive vehicle belonging to another class.  For
example, when an agency requests to have a standard 1/2-ton
truck replaced with a standard 3/4-ton truck, or a compact sedan
be replaced with a mid-size sedan.

(2)  Requests for vehicle class differential upgrades shall
be made in writing and:

(a)  Present reasons why the upgrades are necessary in
order to meet the agency's needs; and

(b)  Shall be signed by the requesting agency's director or
the appropriate budget or accounting officer.

(3)  All requests for vehicle class differential upgrades shall
be subject to review and approval by the director of the division
or the director's designee.  Vehicle class differential upgrades
shall be approved only when:

(a)  In the judgment of the director of the division or the
director's designee, the requested vehicle upgrade is necessary
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and appropriate for meeting the demands of changing
operational needs for which the planned replacement vehicle is
clearly inadequate or inappropriate;

(b)  In the judgment of the director of the division or the
director's designee, the requested vehicle upgrade is necessary
and appropriate for meeting safety, environmental, or health or
other special needs for drivers or passengers.

(4)  Agencies may petition the executive director of the
Department of Administrative Services, or the executive
director's designee, for a review in the event that the director of
the division or the director's designee denies a request for a
vehicle class differential upgrade.

(5)  Agencies obtaining approval for vehicle class
differential upgrades at the end of the applicable replacement
cycle shall pay to the division, in full, prior to the purchase of
the vehicle, a vehicle class differential upgrade rate designed to
recover the difference in cost between the planned replacement
vehicle and the actual replacement vehicle when the replacement
vehicle is a more expensive vehicle belonging to the same or
another class.

(6)  Agencies obtaining approval for vehicle class
differential upgrades prior to the end of the current vehicle's
replacement cycle shall, prior to the purchase of the replacement
vehicle, pay to the division, in full, an amount equal to the
difference in cost between the actual replacement vehicle and
the planned replacement vehicle, plus the amount of
depreciation still owed on the vehicle being replaced, less the
salvage value of the vehicle being replaced.

R27-4-9.  Cost Recovery.
(1)  State vehicles shall be assessed a lease fee designed to

recover depreciation costs and overhead costs, including AFV
and MIS fees, and where applicable, the variable costs,
associated with each vehicle.

(2)  Lease rates are calculated by the division according to
vehicle cost, class, the period of time that the vehicle is expected
to be in service, the optimum number of miles that the vehicle
is expected to accrue over that period, and the type of lease
applicable:

(a)  A capital only lease is designed to recover depreciation
plus overhead costs, including AFV and MIS fees, only. All
variable costs, such as fuel and maintenance, are not included in
the lease rate.

(i)  Capital only leases are subject to the division approval;
and

(ii)  Shall be permitted only when the requesting agency
provides proof that its staffing, facilities and other infrastructure
costs, and preventive maintenance and repair costs are less than,
or equal to those incurred by the division under the current
preventive maintenance and repair services contract.

(iii)  The division shall, upon giving approval for a capital
only lease, issue a delegation agreement to each agency.

(b)  A full-service lease is designed to recover depreciation
and overhead costs, including AFV and MIS fees, as well as all
variable costs.

(3)  The division shall review agency motor vehicle
utilization on a quarterly basis to identify vehicles in an agency's
possession or control that, on the basis of the applicable
replacement cycle, are either being under-utilized or over-
utilized.

(4)  The division shall provide the results of the motor
vehicle utilization review to each agency for use in agency
efforts to ensure full utilization of all state fleet motor vehicles
in its possession or control.

(5)  In the event that a vehicle is turned in for replacement
as a result of reaching the optimum mileage allowed under the
applicable replacement cycle mileage schedule prior to the end
of the period of time that the vehicle is expected to be in service,
a rate containing a shorter replacement cycle period that reflects

actual utilization of the vehicle being replaced may be
implemented for said vehicle's replacement.

(6)  In the event that a vehicle is turned in for replacement
as scheduled, but is not in compliance with optimum mileage
allowed under the applicable replacement cycle, a rate
containing a longer replacement cycle period that reflects actual
utilization of the vehicle being replaced may be implemented for
said vehicle's replacement.

(7)  The division shall begin the monthly billing process
when the agency receives the vehicle.

(a)  Agencies that choose to keep any vehicle on the list of
vehicles recommended for replacement after the receipt of the
replacement vehicle, pursuant to the terms of a memorandum of
understanding between the leasing agencies and the division
that allows the agency to continue to possess or control an
already replaced vehicle, shall continue to pay a monthly lease
fee on the vehicle until it is turned over to the State Surplus
Property Program for resale. Vehicles that are kept after the
receipt of the replacement vehicle shall be deemed expansion
vehicles for vehicle count report purposes.

(b)  Agencies that choose to install miscellaneous
equipment to the replacement vehicle, in house, shall be charged
a monthly lease fee from date of receipt of the replacement
vehicle.  If the division performs the installation, the billing
process shall not begin until the agency has received the vehicle
from the division.

R27-4-10.  Executive Vehicle Replacement.
(1)  Executive vehicles shall be available to only those with

employment positions that have an assigned vehicle as part of
a compensation package in accordance with state statute.

(a)  Each fiscal year the division shall establish a standard
executive vehicle type rate and purchase price.

(b)  Executives may elect to replace their assigned vehicle
at the beginning of each elected term, or appointment period, or
as deemed necessary for the personal safety and security of the
elected or appointed official.

(c)  When the executive leaves office, the vehicle shall be
sold in accordance with State Surplus Property Program policies
and procedures.

(2)  Executives shall have the option of choosing a vehicle
other than the standard executive vehicle based on the standard
executive vehicle purchase price.

(a)  The alternative vehicle selection should not exceed the
standard executive vehicle purchase price parameter guidelines.

(b)  In the event that the agency chooses an alternative
vehicle that exceeds the standard vehicle purchase price
guidelines, the agency shall pay for the difference in price
between the vehicle requested and the standard executive
vehicle purchase price.

R27-4-11.  Capital Credit or Reservation of Vehicle
Allocation for Surrendered Vehicles.

(1)  This section implements that part of Item 59 of S.B. 1
of the 2002 General Session which requires the division to
"create a capitalization credit program that will allow agencies
to divest themselves of vehicles without seeing a future
capitalization cost if programs require replacement of the
vehicle."

(2)  In the event that an agency voluntarily surrenders a
vehicle to the division under the capitalization credit program,
the agency shall receive a capital credit equal to: the total
depreciation collected by the division on the vehicle (D), plus
the estimated salvage value for the vehicle (S), for use towards
the purchase of the replacement vehicle.

(3)  Prior to the purchase of the replacement vehicle, the
surrendering agency shall pay the division an amount equal to
the difference between the purchase price of the replacement
vehicle and the amount of the capital credit.
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(4)  The division shall, in the event that an agency
voluntarily surrenders a vehicle to the division, hold the vehicle
allocation open, or maintain the capital credit for the
surrendering agency, for a period not to exceed the remainder of
the fiscal year within which the surrender took place, plus an
additional five fiscal years.

(5)  The surrendering agency's failure to request the return
of the vehicle surrendered prior to the end of the period
established in (4) shall result in the removal of the surrendered
vehicle or allotment from the state fleet, the loss of the agency's
capital credit, and a reduction in state fleet size.

(6)  The division shall not hold vehicle allocations or
provide capital credit to an agency when the vehicle that is being
surrendered:

(a)  has been identified for removal from the state fleet in
order to comply with legislatively mandated reductions in state
fleet size;

(b)  is identified as a "do not replace" vehicle in the fleet
information system;

(c)  is a state vehicle not purchased by the division; or
(d)  is a seasonal vehicle that has already been replaced.
(7)  Any agency that fails to request the return of a

voluntarily surrendered vehicle prior to the end of the period set
forth in (4) must comply with the requirements of R27-4-5, Fleet
Expansion, to obtain a vehicle to replace the one surrendered.

R27-4-12.  Inter-agency Vehicle Reassignment or
Reallocation Guidelines.

(1)  The division is responsible for state motor vehicle fleet
management, and in the discharge of that responsibility, one of
the division's duties is to ensure that the state is able to obtain
full utilization of, and the greatest residual value possible for,
state vehicles.

(2)  The division shall, on a quarterly basis, conduct a
review of state fleet motor vehicle utilization to determine
whether the vehicles are being utilized in accordance with the
mileage requirements contained in the applicable replacement
cycles.

(3)  The division shall provide the results of the motor
vehicle utilization review to each agency for use in agency
efforts to ensure full utilization of all state fleet vehicles in its
possession or control.

(4)  In conducting the review, the division shall collect the
following information on each state fleet vehicle:

(a)  year, make and model;
(b)  vehicle identification number (VIN);
(c)  actual miles traveled per month;
(d)  as applicable, driver and/or program each vehicle is

assigned to;
(e)  location of the vehicle; and
(f)  class code and replacement cycle.
(4)  Agencies shall be responsible for verifying the

information gathered by the division.
(5)  Actual vehicle utilization shall be compared to the

scheduled mileage requirements contained in the applicable
replacement cycle and used to identify vehicles that may be
candidates for reassignment or reallocation, reclassification, or
elimination.

(6)  In the event that intra-agency reassignment or
reallocation of vehicles fails to bring vehicles into compliance
with applicable replacement cycle mileage schedules within a
replacement cycle, or a cost-benefit analysis on the time the
vehicle is used does not warrant the vehicle to remain within the
agency, the division may, in the exercise of its state motor
vehicle fleet management responsibilities, reassign, reallocate or
eliminate the replacement of vehicles for vehicles that are
chronically out of compliance with applicable utilization
standards.

(7)  Agencies required to relinquish vehicles due to a

reassignment or reallocation may petition the executive director
of the Governor's Office of Management and Budget, or the
executive director's designee, for a review of the reallocation or
reassignment made by the division. Vehicles that are the subject
matter of petitions for review shall remain with the agency until
such time as the executive director of the Governor's Office of
Management and Budget or the executive director's designee
renders a decision on the matter.

R27-4-13.  Reassignment or Disposal of Underutilized State
Vehicles.

(1)  After vehicles have been reviewed in accordance with
Section R27-4-12, and chronically underutilized vehicles have
been identified, the division shall initiate the steps necessary to
reassign or dispose of the vehicle.

(2)  At a minimum, the steps taken by the division prior to
reassignment or disposal must include:

(a)  A review of the vehicle's history with the assigned
agency;

(b)  A review the vehicle history with, and direction from,
the executive director of the Department of Administrative
Services, or their designee, regarding the proposed action; and

(c)  If approved by the executive director, notice to the
agency that the agency has rights per Subsection R27-4-4(7) to
petition the executive director of the Governor's Office of
Management and Budget for further review.

(3)  If the assigned agency voluntarily turns in the
underutilized vehicle, a capital credit shall be established in
accordance with Section R27-4-11.

(4)  If the assigned agency disagrees with the action, the
agency may exercise its right to have a review of the proposed
action with the executive director of the Governor's Office of
Management and Budget per Subsection R27-4-12(7).

(5)  If there is agreement between the division and the
executive director of the Governor's Office of Management and
Budget, then the division shall give notice to the agency that it
has been given authority to reassign or dispose of the vehicle in
question.

(6)  The division shall reassign the vehicle to another fleet
location, or begin the process of disposing of the vehicle.

KEY:  fleet expansion, vehicle replacement
February 21, 2017 63A-9-401(1)(a)
Notice of Continuation September 23, 206136A-9-401(1)(d)(v)

63A-9-401(1)(d)(ix)
63A-9-401(1)(d)(x)

63A-9-401(1)(d)(xi)
63A-9-401(1)(d)(xii)

63A-9-401(4)(ii)
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R33.  Administrative Services, Purchasing and General
Services.
R33-8.  Exceptions to Standard Procurement Process.
R33-8-101.  Award of Contract Without Engaging in a
Standard Procurement Process.

(1)  Under the provisions set forth in Section 63G-6a-802,
the chief procurement officer or head of a procurement unit with
independent procurement authority may award a contract
without engaging in a standard procurement process under the
following circumstances:

(a)  There is only one source for the procurement item;
(b)  Transitional costs are a significant consideration in

selecting a procurement item and the results of a cost-benefit
analysis document that transitional costs are unreasonable or
cost-prohibitive and awarding a contract without engaging in a
standard procurement process is in the best interest of the
procurement unit; or

(c)  Other circumstances described by the applicable
rulemaking authority that make awarding a contract through a
standard procurement process impractical and not in the best
interest of the procurement unit.

R33-8-101a.  Sole Source Contract Awards.
(1)  The underlying purposes and policies of the Utah

Procurement Code are to ensure the fair and equitable treatment
of all persons who deal with the procurement system and to
foster effective broad-based competition within the free
enterprise system.  The most effective way to achieve this is by
conducting a standard procurement process whenever public
funds are expended for a procurement item.  Sole source
contract awards do not involve a standard procurement process
and should only be used when justified after reasonable research
has been conducted to determine if there are other available
sources and an analysis has been conducted to determine if a
sole source award is cost justified.

(2)  Circumstances for which a sole source contract award
may be justified include procurements for:

(a)  A procurement item for which there is no comparable
product or service, such as a one-of-a-kind item available from
only one vendor;

(b)  A component or replacement part for which there is no
commercially available substitute, and which can be obtained
only directly from the manufacturer; or

(c)  An exclusive maintenance, service, or warranty
agreement.

(3)  Prior to awarding a sole source contract, the chief
procurement officer or head of a procurement unit with
independent procurement authority shall, whenever practicable,
conduct a price analysis in accordance with Section R33-12-
603.

(4)  An urgent or unexpected circumstance or requirement
for a procurement item does not justify the award of a contract
without engaging in a standard procurement process.

R33-8-101b.  Transitional Costs -- Cost-Benefit Analysis.
(1)  For the purpose of this section, the following

definitions shall apply:
(a)  "Competing type of procurement item" means a type of

procurement item that is the same, equivalent, or superior to the
existing type of procurement item currently under contract in all
material aspects including:

(i)  performance;
(ii)  specifications;
(iii)  scope of work; and
(iv)  provider qualifications, certifications, and licensing.
(b)  "Competing provider" means another provider other

than the existing provider under contract that provides a
competing type of procurement item.

(c)  "Significant", "unreasonable or cost-prohibitive"

transitional costs are defined as costs associated with changing
from an existing provider of a procurement item to another
provider of that procurement item or from an existing type of
procurement item to another type that:

(i)  constitute a measurably large amount that would likely
have an influence or effect on the award of a contract if a
competitive procurement were to be conducted for the
procurement item being considered; and

(ii)  provides a compelling justification for not conducting
a competitive standard procurement process.

(2)  Transitional costs that must be considered in a cost-
benefit analysis include:

(a)  Costs that are directly associated with changing from
an existing provider of a procurement item to a competing
provider of that procurement item or from an existing type of
procurement item to a competing type of procurement item; and

(b)  A full lifecycle cost analysis of the existing type of
procurement item and competing type of procurement items in
order to determine which procurement item is more cost-
effective.

(3)  Transitional costs that may be considered in a cost-
benefit analysis include:

(a)  Costs identified in Subsection 63G-6a-103(95)(b);
(b)  Costs offered by a competing provider(s) for a

competing type of procurement item in a competitive bid or
RFP process conducted within the last 12 months;

(c)  Costs offered by a competing provider(s) for a
competing type of procurement item in a competitive bid or
RFP process conducted prior to the most recent 12 months,
updated using an applicable price index;

(d)  Written cost estimates obtained by the conducting
procurement unit from a competing provider(s) for a competing
type of procurement item; and

(e)  Other transitional costs determined to be applicable by
the chief procurement officer or head of a procurement unit with
independent procurement authority.

(4)  Transitional costs or other information that may not be
considered in a cost-benefit analysis include:

(a)  Costs prohibited in Subsection 63G-6a-103(95)(c);
(b)  Data provided by the existing provider for the purpose

of establishing:
(i)  the market value of the existing type of procurement

item; or
(ii)  a competing provider's price for a competing type of

procurement item;
(c)  Costs associated with any other procurement item other

than the existing type of procurement item or a competing type
of procurement item;

(d)  Non-monetary factors, such as the provider's
performance, agency preference, and other data or information
not specific to the transitional costs associated with the existing
type of procurement item or a competing type of procurement
item;

(e)  Factors other than the monetary transitional costs
directly associated with changing from an existing provider of
a procurement item to a competing provider of that procurement
item or from an existing type of procurement item to a
competing type of procurement item; and

(f)  Other transitional costs or other information deemed
inappropriate by the chief procurement officer or head of a
procurement unit with independent procurement authority.

(5)  The conducting procurement unit shall complete a
written cost-benefit analysis and submit it to the issuing
procurement unit for approval.

(6)  The cost-benefit analysis should not be overly time-
consuming to complete or involve hiring costly consultants or
financial analysts.

R33-8-101c.  Other Circumstances That May Make
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Awarding a Contract Through a Standard Procurement
Process Impractical.

(1)  In accordance with Section 63G-6a-802(1)(c), the chief
procurement officer or head of a procurement unit with
independent procurement authority may consider, as applicable,
the following circumstances when making a determination as to
whether awarding a contract through a standard procurement
process is impractical and not in the best interest of the
procurement unit:

(a)  a contract award to a specific supplier, service
provider, or contractor is a condition of a donation or grant that
will fund the full cost of the supply, service, or construction
item;

(b)  public utility services, when only one public utility
service is available in an area;

(c)  an item where compatibility is the overriding
consideration; or

(d)  a used procurement item that presents a unique,
specialized, or time-limited buying opportunity.

R33-8-101d.  Notice of Intent to Award a Contract Without
Engaging in a Standard Procurement Process.

(1)(a)  The division shall make available a Form titled:
"Notice of intent to award a contract without engaging in a
standard procurement process" that requires the conducting
procurement unit to provide, at a minimum, the following
information:

(i)  a description of the procurement item, including, when
applicable, the proposed scope of work;

(ii)  the total dollar value of the procurement item,
including, when applicable, the actual or estimated full lifecycle
cost of maintenance and service agreements;

(iii)  the duration of the proposed contract;
(iv)  the signature of an authorized official of the

conducting procurement unit; and
(v)  research completed by the conducting procurement unit

documenting that:
(A)  There are no other competing vendors or sources for

the procurement item in accordance with the provisions set forth
in Section R33-8-101a;

(B)  Transitional costs are a significant consideration in
selecting a procurement item and the results of a cost benefit
analysis documenting that transitional costs are unreasonable or
cost-prohibitive and awarding a contract without engaging in a
standard procurement process is in the best interest of the
procurement unit in accordance with the provisions set forth in
Section R33-8-101b; or

(C)  Other circumstances that make awarding a contract
through a standard procurement process impractical and not in
the best interest of the procurement unit in accordance with the
provisions set forth in Section R33-8-101c.

(b)  A procurement unit with independent procurement
authority may use the division's Form or develop its own Form
to provide notice of intent to award a contract without engaging
in a standard procurement process that contains, at a minimum,
the same basic information in Subsection (1)(a).

(c)  The conducting procurement unit shall submit in
writing a completed "Notice of intent to award a contract
without engaging in a standard procurement process" to the
chief procurement officer, or head of a procurement unit with
independent procurement authority for approval.

R33-8-101e.  Public Notice -- Waiver of Public Notice.
(1)  Except as provided in Subsection (2), publication of a

"Notice of intent to award a contract without engaging in a
standard procurement process" shall be published in accordance
with Section 63G-6a-112 if the cost of the procurement being
considered under this rule exceeds $50,000.

(2)(a)  When making a determination under Sections R33-

8-101a, 101b, or 101c, the chief procurement officer or head of
a procurement unit with independent procurement authority may
waive the requirement to publish the "Notice of intent to award
a contract without engaging in a standard procurement process"
for the following procurements:

(i)  procurements of $50,000 or less;
(ii)  public utility services;
(iii)  conference and convention facilities with unique or

specialized amenities, abilities, location, or services;
(iv)  conference fees, including materials;
(v)  membership dues;
(vi)  speakers or trainers with unique or proprietary

presentations or training materials;
(vii)  hosting of in-state, out-of-state, and international

dignitaries;
(viii)  international, national, or local promotion of the

state or a public entity,
(ix)  an award when the Legislature identifies the intended

recipient of a contract;
(x)  an award to a specific supplier, service provider, or

contractor if the award is a condition of a donation or grant that
will fund the full cost of the supply, service, or construction
item;

(xi)  catering services at government functions where the
event requires a caterer with unique and specialized
qualifications, skills, and abilities; or

(xii)  other circumstances as determined in writing by the
chief procurement officer or the head of a procurement unit with
independent procurement authority.

(b)  The chief procurement officer or head of a
procurement unit with independent procurement authority may
require publication of a "Notice of intent to award a contract
without engaging in a standard procurement process" for any
procurement identified in Subsection (2)(a) if deemed necessary
to uphold the fair and equitable treatment of all persons who
deal with the procurement system.

R33-8-101f.  Contesting a Notice of Intent to Award a
Contract Without Engaging in a Standard Procurement
Process.

(1)  A person may contest the notice of intent to award a
contract without engaging in a standard procurement process
prior to the closing of the public notice period set forth in
Section 63G-6a-112 by submitting the following information in
writing to the chief procurement officer or head of a
procurement unit with independent procurement authority:

(a)  the name of the contesting person; and
(b)  a detailed explanation of the challenge, including

documentation that:
(i)  there are other competing sources for the procurement

item;
(ii)  transitional costs are not significant, unreasonable, or

cost-prohibitive; or
(iii)  conducting a standard procurement process is in the

best interest of the conducting procurement unit.
(2)  Upon receipt of a challenge contesting an award of a

contract without engaging in a standard procurement process,
the chief procurement officer or the head of a procurement unit
with independent procurement authority shall conduct an
investigation to determine the validity of the challenge and
make a written determination either supporting or denying the
challenge.

(a)  If a challenge is upheld, the conducting procurement
unit shall conduct a standard procurement process for the
procurement item being considered or cancel the procurement;

(b)  If a challenge is not upheld, the conducting
procurement unit may proceed with awarding a contract without
engaging in a standard procurement process.

(3)  A vendor's right to file a protest under Title 63G,
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Chapter 6a; Part 16, is not waived by a vendor's actions to
contest or challenge a procurement unit's notice of intent to
award a contract without engaging in a standard procurement
process under Section R33-8-101f.

R33-8-102.  Reserved.
Reserved.

R33-8-110.  Extension of a Contract Without Engaging in a
Standard Procurement Process.

(1)  One of the underlying purposes and policies of the
Utah Procurement Code is to ensure the fair and equitable
treatment of all persons who deal with the procurement system
and to foster effective broad-based competition within the free
enterprise system.  The most effective way to achieve this is by
conducting a standard procurement process whenever public
funds are expended for a procurement item.  A contract
extension does not involve a standard procurement process and
should only be used after thorough analysis and proper
justification.

(2)  Pursuant to Section 63G-6a-103, "contract
administration" is a duty of the conducting procurement unit and
includes all functions, duties, and responsibilities associated
with closing out a contract.  In fulfillment of these duties, the
conducting procurement unit shall maintain a process or system
for tracking contract expiration dates in order to determine well
in advance of a contract expiration date if there is a continuing
need for the procurement item.  If the conducting procurement
unit determines there is a continuing need for the procurement
item, the conducting procurement unit shall whenever
practicable:

(a)(i)  Initiate a standard procurement process no later than
90 days prior to the contract expiration date of an existing
contract; and

(ii)  No later than 45 days prior to the contract expiration
date, publish, if applicable, a solicitation for the procurement
item; or

(b)(i)  If the conducting procurement unit determines that
a procurement will be complex or involve a change in industry
standards or new specifications requiring negotiations, no later
than 180 days prior to the contract expiration date, initiate a
standard procurement process; and

(ii)  No later than 45 days prior to the contract expiration
date, publish, if applicable, a solicitation for the procurement
item.

(3)  The following do not justify an extension of a contract
under Section 63G-6a-802.7:

(a)  A procurement unit's intentional delay in conducting a
standard procurement process to award a contract to replace an
expiring contract; and

(b)  A procurement unit or vendor's intentional delay in
executing a contract to replace an expiring contract.

(4)  Improperly avoiding engaging in a standard
procurement process in order to extend the duration of a
vendor's existing contract through means of a contract
extension, may be classified as "steering a contract to a favored
vendor" which is reportable as unlawful conduct under Section
63G-6a-2407.

R33-8-201.  Trial Use or Testing of a Procurement Item,
Including New Technology.

The trial use or testing of a procurement item, including
new technology, shall be conducted as set forth in Section 63G-
6a-802.3, Utah Procurement Code.

R33-8-301.  Reserved.
Reserved.

R33-8-401.  Emergency Procurement.

(1)  Emergency procurements shall be conducted in
accordance with the requirements set forth in Section 63G-6a-
803, and this rule.

(2)  An emergency procurement is a procurement
procedure where the procurement unit is authorized to obtain a
procurement item without using a standard competitive
procurement process.

(3)  An emergency procurement may only be used when
circumstances create harm or risk of harm to public health,
welfare, safety, or property.

(a)  Circumstances that may create harm or risk to health,
welfare, safety, or property include:

(i)  damage to a facility or infrastructure resulting from
flood, fire, earthquake, storm, or explosion;

(ii)  failure or eminent failure of a public building,
equipment, road, bridge or utility;

(iii)  terrorist activity;
(iv)  epidemics;
(v)  civil unrest;
(vi)  events that impair the ability of a public entity to

function or perform required services;
(vii)  situations that may cause harm or injury to life or

property; or
(viii)  other conditions as determined in writing by the

chief procurement officer, or as applicable, the head of a
procurement unit with independent procurement authority.

(4)  Emergency procurements are limited to those
procurement items necessary to mitigate the emergency.

(5)  While a standard procurement process is not required
under an emergency procurement, when practicable,
procurement units should seek to obtain as much competition as
possible through use of phone quotes, internet quotes, limited
invitations to bid, or other selection methods while avoiding
harm, or risk of harm, to the public health, safety, welfare,
property, or impairing the ability of a public entity to function
or perform required services.

(6)  The procurement unit shall make a written
determination documenting the basis for the emergency and the
selection of the procurement item.  A record of the
determination and selection shall be kept in the contract file.
The documentation may be made after the emergency condition
has been alleviated.

R33-8-501.  Declaration of "Official State of Emergency".
Upon a declaration of an "Official State of Emergency" by

the authorized state official, the chief procurement officer shall
implement the division's Continuity of Operations Plan, or
COOP.  When activated, the division shall follow the
procedures outlined in the plan and take appropriate actions as
directed by the procurement unit responsible for authorizing
emergency acquisitions of procurement items.

KEY:  government purchasing, exceptions to procurement
requirements, emergency procurements
February 2, 2017 63G-6a
Notice of Continuation July 8, 2014
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R156.  Commerce, Occupational and Professional Licensing.
R156-5a.  Podiatric Physician Licensing Act Rule.
R156-5a-101.  Title.

This rule is known as the "Podiatric Physician Licensing
Act Rule".

R156-5a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 5a,

as used in Title 58, Chapters 1 and 5a or this rule:
(1)  "Recognized residency program" as used in Subsection

58-5a-302(5) means a residency program that is accredited by
the Council on Podiatric Medical Education.

(2)  "Recognized school" as used in Subsection 58-5a-
306(2) means a school that is accredited by the Council on
Podiatric Medical Education.

R156-5a-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 5a.

R156-5a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-5a-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-1-203(1) and 58-1-
301(3), the postgraduate training requirement for licensure in
Section 58-5a-302 is established as successful completion of at
least two years of postgraduate training in a residency program
that, at the time of training, was accredited by the Council on
Podiatric Medical Education of the American Podiatric Medical
Association.

R156-5a-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-1-203(1) and 58-1-
301(3), the examinations required to be passed for licensure
under Section 58-5a-302 are:

(a)  the National Board of Podiatric Medical Examiners
examination (NBPME); or

(b)  the Podiatric Medicine Licensing examination
(PMLexis).

R156-5a-302c.  Qualifications for Licensure - Training
Requirements.

(1)  In accordance with Subsection 58-5a-103(3)(b)(iii),
acceptable documentation that the podiatric physician has
completed training and experience in standard or advanced
midfoot, rearfoot, and ankle procedures, shall consist of
verification from the American Board of Foot and Ankle
Surgery that the applicant is currently board qualified.

(2)  In accordance with Subsection 58-5a-103(3)(c)(iii),
acceptable documentation that the podiatric physician has
completed training and experience in standard or advanced
midfoot, rearfoot, and ankle procedures, shall consist of
verification of a fellowship in foot and ankle surgery from a
program approved, at the time of completion, by the Council on
Podiatric Medical Education.

R156-5a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1)(a), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 5a is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-5a-304.  Continuing Education.
(1)  In accordance with Section 58-5a-304, a continuing

professional education requirement is established for all
individuals licensed under Title 58, Chapter 5a.

(2)  During each two-year period commencing on
September 30 of each even-numbered year, a licensee shall be
required to complete not less than 40 hours of qualified
professional education directly related to the licensee's
professional clinical practice.

(3)  The required number of hours of professional
education for an individual who first becomes licensed during
the two-year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the license
date.

(4)  Qualified professional education under this section
shall:

(a)  have an identifiable clear statement of purpose and
defined objective for the program directly related to the practice
of a podiatric physician;

(b)  be relevant to the licensee's professional practice;
(c)  be presented in a competent, well-organized, and

sequential manner consistent with the stated purpose and
objective of the program;

(d)  be prepared and presented by individuals who are
qualified by education, training, and experience;

(e)  have a competent method of registration of individuals
who completed the program with records of registration and
completion available for review; and

(f)  be sponsored or approved by a combination of the
following:

(i)  one of the organizations listed in Subsection 58-5a-
304(3);

(ii)  the American Podiatric Medical Association; or
(iii)  the Division of Occupational and Professional

Licensing.
(5)  Credit for professional education shall be recognized

in accordance with the following:
(a)  unlimited hours shall be recognized for professional

education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 40 hours per two-year period may be
recognized for teaching in a college or university or teaching
qualified professional education courses in the field of podiatry;

(c)  a maximum of ten hours per two-year period may be
recognized for clinical readings directly related to practice as a
podiatric physician;

(d)  a maximum of six hours per two-year period may come
from the Division of Occupational and Professional Licensing;
and

(e)  per Section 58-13-3 concerning charity health care, a
maximum of 15% of the required hours per two-year period may
come from providing volunteer services within the scope of
license at a qualified location, with one hour of credit earned for
every four hours of volunteer service.

(6)  A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two-year
period to which the records pertain.  It is the responsibility of
the licensee to demonstrate the professional education meets the
requirements of this section.

(7)  If a licensee properly documents that the licensee is
engaged in full-time activities or is subjected to circumstances
which prevent that licensee from meeting the continuing
professional education requirements established under this
section, the licensee may be excused from the requirement for
a period of up to three years.

R156-5a-305.  Radiology Course for Unlicensed Podiatric
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Assistants.
In accordance with Subsection 58-54-306(3), radiology

courses for an unlicensed person performing services under the
supervision of a podiatric physician shall include radiology
theory consisting of the following:

(1)  orientation of radiation technology;
(2)  terminology;
(3)  radiographic podiatric anatomy and pathology

(cursory);
(4)  radiation physics (basic);
(5)  radiation protection to patient and operator;
(6)  radiation biology including interaction of ionizing

radiation on cells, tissues and matter;
(7)  factors influencing biological response to cells and

tissues to ionizing radiation and cumulative effects of x-
radiation;

(8)  external radiographic techniques;
(9)  processing techniques including proper disposal of

chemicals; and
(10)  infection control in podiatric radiology.

KEY:  licensing, podiatrists, podiatric physician
February 7, 2017 58-1-106(1)(a)
Notice of Continuation September 16, 2013 58-1-202(1)(a)

58-5a-101
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R156.  Commerce, Occupational and Professional Licensing.
R156-16a.  Optometry Practice Act Rule.
R156-16a-101.  Title.

This rule is known as the "Optometry Practice Act Rule".

R156-16a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

16a, as used in Title 58, Chapters 1 and 16a or this rule:
(1)  "Practitioner" means any person or individual licensed

in this state as a physician and surgeon, osteopathic physician
and surgeon, physician assistant, nurse practitioner or an
optometric physician.

(2)  "Verbal order" as used in Subsection 58-16a-102(3)(a),
means that the attending optometrist ordered the contact lens
prescription by telephone, or that an individual acting under the
supervision and direction of the attending optometrist ordered
the contact lens prescription by telephone.

R156-16a-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 16a.

R156-16a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-16a-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Subsection 58-16a-302(1)(e), the
course of study satisfactory to the division and the board shall
consist of:

(1)  100 clock hours of General and Ocular Pharmacology
in a recognized accredited optometry school; and

(2)  one of the following courses in Emergency Medical
Care:

(a)  Cardiopulmonary Resuscitation (CPR); or
(b)  Basic Life Support (BCLS).

R156-16a-302b.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsection 58-16a-302(1)(f), the
examinations which must be successfully passed by applicants
for licensure as an optometrist are:

(1)  the National Board of Examiners in Optometry
examinations to include the following sections:

(a)  Part I (Basic Science);
(b)  Part II (Clinical Science and the Treatment and

Management of Ocular Disease (TMOD));
(c)  Part III (Patient Care); and
(d)  The stand-alone TMOD if licensed prior to 1993.

R156-16a-302c.  Licensure by Endorsement.
In accordance with Subsection 58-16a-302(2)(b),

optometry practice that is "consistent with the legal practice of
optometry in this state" means that the licensed optometrist has
lawfully engaged in therapeutic optometry for not less than 3200
hours in the past two years.

R156-16a-304.  Continuing Education.
In accordance with Section 58-16a-304, the standards for

the 30 hours of qualified continuing professional education are
as follows:

(1)  Except for the special courses and volunteer hours
described in Subsections R156-16a-304(2), (3) and (4), all
qualified continuing professional education must be:

(a)  courses approved by the Council on Professional
Education (COPE); or

(b)  optometry-related courses approved by the Council on

Medical Education.
(2)  A maximum of two hours of continuing professional

education may be courses in certification or recertification in
cardiopulmonary resuscitation (CPR) or Basic Life Support
(BCLS).

(3)  A maximum of two hours of continuing professional
education may come from the Division of Occupational and
Professional Licensing for training regarding the use of the Utah
Controlled Substance Database.

(4)  Licensees may fulfill up to 15% of their continuing
education requirement by providing volunteer services within
the scope of their license at a qualified location, in accordance
with Section 58-13-3.  For every four documents hours of
volunteer services, the licensee may earn one hour of continuing
education.

(5)  Qualified continuing professional education hours for
licensees who have not been licensed for the entire two-year
renewal cycle will be prorated from the date of licensure.

(6)  A licensee shall maintain competent records of
completed qualified continuing professional education for a
period of four years after close of the two-year licensure period
to which the records pertain.  It is the responsibility of the
licensee to demonstrate that their continuing professional
education meets the requirements of this section.

(7)  Hours in excess of the 30 hours obtained in one two-
year licensure cycle cannot be transferred to the next renewal
cycle.

(8)  A licensee who has a serious health problem or who
has left the United States for an extended period of time, which
may prevent the licensee from being able to comply with the
professional continuing education requirements established
under this section, may be excused from completing some or all
of the requirements established under this section by submitting
a written request to the Division and receiving Division
approval.

(9)  Additional continuing professional education hours
required for controlled substance prescribers shall be in
accordance with Section 58-37-6.5 and Section R156-37-402.

R156-16a-307.  Licenses Held on Effective Date - Scope of
Practice Defined.

(1)  In accordance with Section 58-16a-307, the scope of
practice for an individual holding a current license as an
optometrist without certification on May 5, 1997 is clarified as
follows.

(a)  An optometrist without certification:
(i)  shall not engage in the treatment of eye disease or

injury, the administration or prescribing of diagnostic or
therapeutic prescription drugs, or over the counter medicines,
the removal of any foreign body from the eye, or treatment of
any condition of the eye except those which can be corrected by
the use of lenses, prisms, contact lenses, or ocular exercises; and

(ii)  may use, dispense, or recommend over-the-counter
contact lens solutions.

(iii)  upon finding any eye disease or injury requiring
therapeutic treatment, shall refer the patient to a qualified
practitioner.

(2)  In accordance with Section 58-16a-307, the scope of
practice for an individual holding a current license as an
optometrist with diagnostic certification on May 5, 1997 is
clarified as follows.

(a)  An optometrist with diagnostic certification:
(i)  shall not engage in the treatment of eye disease or

injury, the administration or prescribing of therapeutic
prescription drugs, or therapeutic over the counter medicines,
the removal of any foreign body from the eye, or treatment of
any condition of the eye except those which can be corrected by
the use of lenses, prisms, contact lenses, or ocular exercises;

(ii)  may use, dispense, or recommend over-the-counter
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contact lens solutions;
(iii)  may administer diagnostic prescription drugs or over

the counter medicines to include the categories of anesthetics,
myotics, mydriatrics, or cyclopegics; and

(iv)  upon finding any eye disease or injury requiring
therapeutic treatment, shall refer the patient to a qualified
practitioner.

(3)  In accordance with Section 58-16a-307, the scope of
practice for an individual holding a current license as an
optometrist with therapeutic certification on May 5, 1997 shall
be consistent with the scope of practice set forth in Section 58-
16a-601.

R156-16a-502.  Unprofessional Conduct.
In addition to Title 58, Chapters 1 and 16a, and in

accordance with Subsection 58-1-203(5), unprofessional
conduct is further defined to include:

(1)  engaging in optometry beyond the scope of practice
pursuant to Section R156-16a-307 and Section 58-16a-601.

KEY:  optometrists, licensing
February 21, 2017 58-16a-101
Notice of Continuation February 2, 2017 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-37.  Utah Controlled Substances Act Rule.
R156-37-101.  Title.

This rule is known as the "Utah Controlled Substances Act
Rule."

R156-37-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 37,

as used in Title 58, Chapters 1 and 37, or this rule:
(1)  "DEA" means the Drug Enforcement Administration

of the United States Department of Justice.
(2)  "NABP" means the National Association of Boards of

Pharmacy.
(3)  "Principle place of business or professional practice",

as used in Subsection 58-37-6(2)(e), means any location where
controlled substances are received or stored.

(4)  "Schedule II controlled stimulant" means any material,
compound, mixture or preparation listed in Subsection 58-37-
4(2)(b)(iii).

(5)  "Unprofessional conduct", as defined in Title 58 is
further defined in accordance with Subsections 58-1-203(1)(e)
and 58-37-6(1)(a), in Section R156-37-502.

R156-37-103.  Purpose - Authority.
This rule is adopted by the Division under the authority of

Subsections 58-1-106(1)(a) and 58-37-6(1)(a) to enable the
Division to administer Title 58, Chapter 37.

R156-37-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37-301.  License Classifications - Restrictions.
(1)  Consistent with the provisions of law, the Division may

issue a controlled substance license to manufacture, produce,
distribute, dispense, prescribe, obtain, administer, analyze, or
conduct research with controlled substances in Schedules I, II,
III, IV, or V to qualified persons.  Licenses shall be issued to
qualified persons in the following categories:

(a)  pharmacist;
(b)  optometrist;
(c)  podiatric physician;
(d)  dentist;
(e)  osteopathic physician and surgeon;
(f)  physician and surgeon;
(g)  physician assistant;
(h)  veterinarian;
(i)  advanced practice registered nurse or advanced practice

registered nurse-certified registered nurse anesthetist;
(j)  certified nurse midwife;
(k)  naturopathic physician;
(l)  Class A pharmacy-retail operations located in Utah;
(m)  Class B pharmacy located in Utah providing services

to a target population unique to the needs of the healthcare
services required by the patient, including:

(i)  closed door pharmacy;
(ii)  hospital clinic pharmacy;
(iii)  methadone clinic pharmacy;
(iv)  nuclear pharmacy;
(v)  branch pharmacy;
(vi)  hospice facility pharmacy;
(vii)  veterinarian pharmaceutical facility pharmacy;
(viii)  pharmaceutical administration facility pharmacy;
(ix)  sterile product preparation facility pharmacy; and
(x)  dispensing medical practitioner clinic pharmacy.
(n)  Class C pharmacy engaged in:
(i)  manufacturing;
(ii)  producing;
(iii)  wholesaling;

(iv)  distributing; and
(v)  reverse distributing.
(o)  Class D Out-of-state mail order pharmacies.
(p)  Class E pharmacy including:
(i)  medical gases provider;
(ii)  analytical laboratory pharmacy;
(iii)  animal control pharmacy;
(iv)  human clinical investigational drug research facility

pharmacy; and
(v)  animal narcotic detection training facility pharmacy.
(q)  Utah Department of Corrections for the conduct of

execution by the administration of lethal injection under its
statutory authority and in accordance with its policies and
procedures.

(2)  A license may be restricted to the extent determined by
the Division, in collaboration with appropriate licensing boards,
that a restriction is necessary to protect the public health, safety
or welfare, or the welfare of the licensee.  A person receiving a
restricted license shall manufacture, produce, obtain, distribute,
dispense, prescribe, administer, analyze, or conduct research
with controlled substances only to the extent of the terms and
conditions under which the restricted license is issued by the
Division.

R156-37-302.  Qualifications for Licensure - Application
Requirements.

(1)  An applicant for a controlled substance license shall:
(a)  submit an application in a form as prescribed by the

Division; and
(b)  shall pay the required fee as established by the

Division under the provisions of Section 63J-1-504.
(2)  Any person seeking a controlled substance license

shall be currently licensed by the state in the appropriate
professional license classification as listed in R156-37-301 and
shall maintain that license classification as current at all times
while holding a controlled substance license.

(3)  The Division and the reviewing board may request
from the applicant information that is reasonable and necessary
to permit an evaluation of the applicant's:

(a)  qualifications to engage in practice with controlled
substances; and

(b)  the public interest in the issuance of a controlled
substance license to the applicant.

(4)  To determine if an applicant is qualified for licensure,
the Division may assign the application to a qualified and
appropriate licensing board for review and recommendation to
the Division with respect to issuance of a license.

R156-37-303.  Qualifications for Licensure - Site Inspections
- Investigations.

The Division shall have the right to conduct site
inspections, review research protocol, conduct interviews with
persons knowledgeable about the applicant, and conduct any
other investigation which is reasonable and necessary to
determine the applicant is of good moral character and qualified
to receive a controlled substance license.

R156-37-305.  Qualification for Licensure -- Drug
Enforcement Administration (DEA) Registration.

(1)  An individual who obtains a controlled substance
license except those individuals described in Subsection (2)
below, shall obtain a DEA registration within 120 days of the
date the controlled substance license is issued.

(2)  Any controlled substance licensee who obtains prior
written consent of the licensee's employer to use the employer's
hospital or institution DEA registration to administer and/or
prescribe controlled substances, is not required to obtain an
individual practitioner DEA registration.
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R156-37-306.  Exemption from Licensure -- Law
Enforcement Personnel, University Research, Narcotic
Detection Training of Animals, and Animal Control.

In accordance with Subsection 58-37-6(2)(d), the following
persons are exempt from licensure under Title 58, Chapter 37:

(1)  Law enforcement agencies and their sworn personnel
are exempt from the licensing requirements of the Controlled
Substance Act to the extent their official duties require them to
possess controlled substances; they act within the scope of their
enforcement responsibilities; they maintain accurate records of
controlled substances that come into their possession; and they
maintain an effective audit trail.  Nothing herein shall authorize
law enforcement personnel to purchase or possess controlled
substances for administration to animals unless the purchase or
possession is in accordance with a duly issued controlled
substance license.

(2)  Individuals and entities engaged in research using
pharmaceuticals as defined in Subsection 58-17b-102(65) within
a research facility as defined in Subsection R156-17b-102(49).

(3) Individuals employed by a facility engaged in the
following activities if the facility employing that individual has
a controlled substance license in Utah, a DEA registration
number, and uses the controlled substances according to a
written protocol:

(a)  narcotic detection training of animals for law
enforcement use; or

(b)  animal control, including:
(i)  animal euthanasia; or
(ii)  animal immobilization.

R156-37-401.  Grounds for Denial of License - Disciplinary
Proceedings.

Grounds for refusing to issue a license to an applicant, for
refusing to renew the license of a licensee, for revoking,
suspending, restricting, or placing on probation the license of a
licensee, for issuing a public or private reprimand to a licensee,
and for issuing a cease and desist order shall be in accordance
with Section 58-1-401.

R156-37-402.  Continuing Professional Education for
Controlled Substance Prescribers.

In accordance with Section 58-37-6.5, qualified continuing
professional education requirements for controlled substance
prescribers are further established as follows:

(1)  Continuing education under this section shall:
(a)  be prepared and presented by individuals who are

qualified by education, training and experience to provide the
controlled substance prescriber continuing education; and

(b)  have a method of verification of attendance and a post
course knowledge assessment or examination.

(2)  In accordance with Subsections 58-37-65.(5), 58-37-
6.5(7), and 58-37-6.5(8), the controlled substance prescribing
classes that satisfy the division's continuing education
requirements for license renewal, and that are delivered by an
accredited or approved continuing education provider
recognized by the division as offering appropriate continuing
education, shall be posted on the division's website at
http://dopl.utah.gov/.

(3)  Credit for continuing education shall be recognized as
follows:

(a)  Unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than 50
minutes;

(b)  Continuing education hours for licensees who have not
been licensed for the entire two-year period shall be prorated
from the date of licensure;

(c)  In accordance with Subsection 58-37f-304(3), the
required 1/2 hour of continuing education for the online tutorial
and test relating to the controlled substance database shall be

waived by the division for a controlled substance prescriber
renewing a license, if the prescriber attests on the license
renewal form that:

(i)  in the past license period, the prescriber accessed the
controlled substance database; and

(ii)  upon the prescriber's information and belief, the
prescriber's use of the database reduced the prescribing,
dispensing, and use of opioids in an unprofessional or unlawful
manner, or in quantities or frequencies inconsistent with
generally recognized standards of dosage for an opioid.

(4)  A licensee shall maintain competent records of
completed qualified continuing professional education for a
period of four years after close of the two-year period to which
the records pertain.  The division may review controlled
substance database usage by the prescriber or proxy to audit an
attestation provided under Subsection R156-37-402(3)(c).

R156-37-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  a licensee with authority to prescribe or administer

controlled substances:
(a)  prescribing or administering to himself any Schedule

II or III controlled substance that is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug;

(b)  prescribing or administering a controlled substance for
a condition he is not licensed or competent to treat;

(2)  violating any federal or state law relating to controlled
substances;

(3)  failing to deliver to the Division all controlled
substance license certificates issued by the Division to the
Division upon an action that revokes, suspends or limits the
license;

(4)  failing to maintain controls over controlled substances
that would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances;

(5)  being unable to account for shortages of any controlled
substance inventory for which the licensee has responsibility;

(6)  knowingly prescribing, selling, giving away, or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to a drug dependent person, as defined in Subsection 58-37-
2(1)(s), except for legitimate medical purposes as permitted by
law;

(7)  refusing to make available for inspection controlled
substance stock, inventory, and records as required under this
rule or other law regulating controlled substances and controlled
substance records;

(8)  failing to submit controlled substance prescription
information to the database manager after being notified in
writing to do so;

(9)  failing to obtain a DEA registration within the time
frame established in Section R156-37-305.

R156-37-601.  Access to Records, Facilities, and Inventory.
Applicants for licensure and all licensees shall make

available for inspection to any person authorized to conduct an
administrative inspection pursuant to Title 58, Chapter 37, this
rule or federal law, to the extent they exist, during regular
business hours and at other reasonable times in the event of an
emergency, their controlled substance stock or inventory,
records required under the Utah Controlled Substances Act and
this rule or under the federal controlled substance laws, and
facilities related to activities involving controlled substances.

R156-37-602.  Records.
(1)  Records of purchase, distribution, dispensing,

prescribing, and administration of controlled substances shall be
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kept according to state and federal law.  Prescribing
practitioners shall keep accurate records reflecting the
examination, evaluation and treatment of all patients.  Patient
medical records shall accurately reflect the prescription or
administration of controlled substances in the treatment of the
patient, the purpose for which the controlled substance is
utilized and information upon which the diagnosis is based.
Practitioners shall keep records apart from patient records of
each controlled substance purchased, and with respect to each
controlled substance, its disposition, whether by administration
or any other means, date of disposition, to whom given and the
quantity given.

(2)  Any licensee who experiences any shortage or theft of
controlled substances shall immediately file the appropriate
forms with the Drug Enforcement Administration, with a copy
to the Division directed to the attention of the Investigation
Bureau.  He shall also report the incident to the local law
enforcement agency.

(3)  All records required by federal and state laws or rules
must be maintained by the licensee for a period of five years.  If
a licensee should sell or transfer ownership of his files in any
way, those files shall be maintained separately from other
records of the new owner.

(4)  Prescription records may be maintained electronically
so long as:

(a)  the original of each prescription, including telephone
prescriptions, is maintained in a physical file and contains all of
the information required by federal and state law; and

(b)  an automated data processing system is used for the
storage and immediate retrieval of refill information for
prescription orders for controlled substances in Schedule III and
IV, in accordance with federal guidelines.

(5)  All records relating to Schedule II controlled
substances received, purchased, administered or dispensed by
the practitioner shall be maintained separately from all other
records of the pharmacy or practice.

(6)  All records relating to Schedules III, IV and V
controlled substances received, purchased, administered or
dispensed by the practitioner shall be maintained separately
from all other records of the pharmacy or practice.

R156-37-603.  Restrictions Upon the Prescription,
Dispensing and Administration of Controlled Substances.

(1)  A practitioner may prescribe or administer the
Schedule II controlled substance cocaine hydrochloride only as
a topical anesthetic for mucous membranes in surgical situations
in which it is properly indicated and as local anesthetic for the
repair of facial and pediatric lacerations when the controlled
substance is mixed and dispensed by a registered pharmacist in
the proper formulation and dosage.

(2)  A practitioner shall not prescribe or administer a
controlled substance without taking into account the drug's
potential for abuse, the possibility the drug may lead to
dependence, the possibility the patient will obtain the drug for
a nontherapeutic use or to distribute to others, and the
possibility of an illicit market for the drug.

(3)  In accordance with Subsection 58-37-6(7)(f)(v)(D),
unless the prescriber determines there is a valid medical reason
to allow an earlier dispensing date, the dispensing date of a
second or third prescription shall be no less than 30 days from
the dispensing date of the previous prescription, to allow for
receipt of the subsequent prescription before the previous
prescription runs out.

(4)  If a practitioner fails to document his intentions relative
to refills of controlled substances in Schedules III through V on
a prescription form, it shall mean no refills are authorized.  No
refill is permitted on a prescription for a Schedule II controlled
substance.

(5)  Refills of controlled substance prescriptions shall be

permitted for the period from the original date of the
prescription as follows:

(a)  Schedules III and IV for six months from the original
date of the prescription; and

(b)  Schedule V for one year from the original date of the
prescription.

(6)  No refill may be dispensed until such time has passed
since the date of the last dispensing that 80% of the medication
in the previous dispensing should have been consumed if taken
according to the prescriber's instruction.

(7)  No prescription for a controlled substance shall be
issued or dispensed without specific instructions from the
prescriber on how and when the drug is to be used.

(8)  Refills after expiration of the original prescription term
requires the issuance of a new prescription by the prescribing
practitioner.

(9)  Each prescription for a controlled substance and the
number of refills authorized shall be documented in the patient
records by the prescribing practitioner.

(10)  A practitioner shall not prescribe or administer a
Schedule II controlled stimulant for any purpose except:

(a)  the treatment of narcolepsy as confirmed by
neurological evaluation;

(b)  the treatment of abnormal behavioral syndrome,
attention deficit disorder, hyperkinetic syndrome, or related
disorders;

(c)  the treatment of drug-induced brain dysfunction;
(d)  the differential diagnostic psychiatric evaluation of

depression;
(e)  the treatment of depression shown to be refractory to

other therapeutic modalities, including pharmacologic
approaches, such as tricyclic antidepressants or MAO inhibitors;

(f)  in the terminal stages of disease, as adjunctive therapy
in the treatment of chronic severe pain or chronic severe pain
accompanied by depression;

(g)  the clinical investigation of the effects of the drugs, in
which case the practitioner shall submit to the Division a written
investigative protocol for its review and approval before the
investigation has begun.  The investigation shall be conducted
in strict compliance with the investigative protocol, and the
practitioner shall, within 60 days following the conclusion of
the investigation, submit to the Division a written report
detailing the findings and conclusions of the investigation; or

(h)  in treatment of depression associated with medical
illness after due consideration of other therapeutic modalities.

(11)  A practitioner may prescribe, dispense or administer
a Schedule II controlled stimulant when properly indicated for
any purpose listed in Subsection (10), provided that all of the
following conditions are met:

(a)  before initiating treatment utilizing a Schedule II
controlled stimulant, the practitioner obtains an appropriate
history and physical examination, and rules out the existence of
any recognized contraindications to the use of the controlled
substance to be utilized;

(b)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant when he knows
or has reason to believe that a recognized contraindication to its
use exists;

(c)  the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant in the treatment
of a patient who he knows or should know is pregnant; and

(d)  the practitioner shall not initiate or shall discontinue
prescribing, dispensing or administering all Schedule II
controlled stimulants immediately upon ascertaining or having
reason to believe that the patient has consumed or disposed of
any controlled stimulant other than in compliance with the
treating practitioner's directions.

R156-37-604.  Prescribing of Controlled Substances for
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Weight Reduction or Control.
(1) A practitioner shall not prescribe, dispense or

administer a Schedule II or Schedule III controlled substance for
purposes of weight reduction or control.

(2) A prescribing practitioner may prescribe or administer
a Schedule IV controlled substance in treating excessive weight
leading to increased health risks only when all the following
conditions are met:

(a) medication is used only as an adjunct to a
comprehensive weight loss program based on supplemental
weight loss activities including, but not limited to, changing
lifestyle counseling, nutritional education, and a regular,
individualized exercise regimen;

(b) prior to initiating treatment the prescribing practitioner
shall:

(i) determine through thorough review of past medical
records that the patient has made a substantial good-faith effort
to lose weight in a comprehensive weight loss program without
the use of controlled substances, and the previous regimen has
not been effective;

(ii) obtain a complete history, perform a complete physical
examination of the patient, and rule out the existence of any
recognized contraindications to the use of the medication(s);

(iii) determine and document this assessment in the
patient's medical record, that the health benefit to the patient
greatly outweighs the possible risks of the medications
prescribed; and

(iv) discuss with the patient the possible risks associated
with the medication and have on record an informed consent
which clearly documents that the long term effects of using
controlled substances for weight loss or weight control are not
known;

(c) throughout the prescribing period, the prescribing
practitioner shall:

(i) supervise, oversee, and regularly monitor the patient,
including his participation in supplemental weight loss
activities, efficacy of the medication, and advisability of
continuing to prescribe the weight loss or weight control
medication; and

(ii) maintain a central medical record, containing at least,
the goal of treatment or target weight, the ongoing progress
toward that goal or maintenance of the weight loss, the patient's
supplemental weight loss activities with documentation of
compliance with the comprehensive weight loss program; and

(d) the prescribing practitioner shall immediately
discontinue the weight loss medication in any of the following
situations:

(i) the practitioner knows or should know that the patient
is pregnant;

(ii) the patient has consumed or disposed of any controlled
substance other than in compliance with the prescribing
practitioner's directions;

(iii) the patient is abusing the controlled substance being
prescribed for weight loss;

(iv) the patient develops a contraindication during the
course of therapy; or

(v) the medication is not effective or that the patient is not
abiding with and following through with the agreed upon
comprehensive weight loss program.

R156-37-605.  Emergency Verbal Prescription of Schedule II
Controlled Substances.

(1)  Prescribing practitioners may give a verbal prescription
for a Schedule II controlled substance if:

(a)  the quantity dispensed is only sufficient to cover the
patient for the emergency period, not to exceed 72 hours;

(b)  the prescribing practitioner has examined the patient
within the past 30 days, the patient is under the continuing care
of the prescribing practitioner for a chronic disease or ailment,

or the prescribing practitioner is covering for another
practitioner and has knowledge of the patient's condition; and

(c)  a written prescription is delivered to the pharmacist
within seven working days of the verbal order.

(2)  A pharmacist may fill an emergency verbal or
telephonic prescription from a prescribing practitioner for a
Schedule II controlled substance if:

(a)  the amount does not exceed a 72 hour supply; and
(b)  the filling pharmacist reasonably believes that the

prescribing practitioner is licensed to prescribe the controlled
substances or makes a reasonable effort to determine that he is
licensed.

R156-37-606.  Disposal of Controlled Substances.
(1)  Any disposal of controlled substances by licensees

shall be consistent with the provisions of 1307.21 of the Code
of Federal Regulations.

(2)  Records of disposal of controlled substances shall be
maintained and made available on request to the Division or its
agents for inspection for a period of five years.

R156-37-607.  Surrender of Suspended or Revoked License.
(1)  Licenses which have been restricted, suspended or

revoked shall be surrendered to the Division within 30 days of
the effective date of the order of restriction, suspension or
revocation.  Compliance with this section will be a
consideration in evaluating applications for relicensing.

R156-37-608.  Herbal Products.
The Division shall not apply the provisions of the

Controlled Substance Act or this rule in restricting citizens or
practitioners, regardless of their license status, from the sale or
use of food or herbal products that are not scheduled as
controlled substances by State or Federal law.

KEY:  controlled substances, licensing
December 22, 2016 58-1-106(1)(a)
Notice of Continuation February 6, 2017 58-37-6(1)(a)

58-37f-301(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-37f.  Controlled Substance Database Act Rule.
R156-37f-101.  Title.

This rule shall be known as the "Controlled Substance
Database Act Rule".

R156-37f-102.  Definitions.
In addition to the definitions in Sections 58-17b-102, 58-

37-2 and 58-37f-102, as used in this chapter:
(1)  "ASAP" means the American Society for Automation

in Pharmacy system.
(2) "DEA" means Drug Enforcement Administration.
(3) "NABP" means the National Association of Boards of

Pharmacy.
(4) "NCPDP" means National Council for Prescription

Drug Programs.
(5) "NDC" means National Drug Code.
(6)  "ORI" means Originating Agency Identifier Number.
(7)  "Positive identification" means:
(a)  one of the following photo identifications issued by a

foreign or domestic government:
(i)  driver's license;
(ii)  non-driver identification card;
(iii)  passport;
(iv)  military identification; or
(v)  concealed weapons permit; or
(b)  if the individual does not have government-issued

identification, alternative evidence of the individual's identity as
deemed appropriate by the pharmacist, as long as the pharmacist
documents in a prescription record a description of how the
individual was positively identified.

(8)  "Research facility" means a facility in which research
takes place that has policies and procedures describing such
research.

(9) "Rx" means a prescription.

R156-37f-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 37f.

R156-37f-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-37f-203.  Submission, Collection, and Maintenance of
Data.

(1)  The format used as a guide for submission to the
Database shall be in accordance with version 4.2 of the ASAP
Telecommunications Format for Controlled Substances
published by the American Society for Automation in Pharmacy.
The Division may approve alternative formats substantially
similar to this standard.  This standard is further classified by the
Database as follows:

(a)  Mandatory Data.  The following Database data fields
are mandatory:

(i)  pharmacy NABP or NCPDP number;
(ii)  identification number of person picking up filled

prescription;
(iii)  patient birth date;
(iv)  patient gender code;
(v)  date filled;
(vi)  Rx number;
(vii)  new-refill code;
(viii)  metric quantity;
(ix)  days supply;
(x)  NDC number;
(xi)  prescriber identification number;
(xii)  date Rx written;

(xiii)  number refills authorized;
(xiv)  patient last name;
(xv)  patient first name;
(xvi)  patient address;
(xvii)  five-digit zip code; and
(xviii)  date sold (point of sale).
(b) Preferred Data.  The following Database data fields are

strongly suggested:
(i)  compound code;
(ii)  DEA suffix;
(iii)  Rx origin code;
(iv)  customer location;
(v)  alternate prescriber number;
(vi)  state in which the prescription is filled;
(vii)  method of payment; and
(viii)  dispensing pharmacist state license number.
(c)  Optional Data.  All other data fields in the ASAP 4.2

Format not included in Subsections (a) and (b) are optional.
(2)  Upon request, the Division will consider approving

alternative formats, or adjustments to the ASAP Format, as
might be necessary due to the capability or functionality of
Database collection instruments. A proposed alternative format
shall contain all mandatory data elements.

(3)  In accordance with Subsection 58-37f-203(1)(a), the
data required in Subsection (1) shall be submitted to the
Database through one of the following methods:

(a)  electronic data sent via a secured internet transfer
method, including sFTP site transfer;

(b)  secure web base service; or
(c)  any other electronic method approved by the Database

manager prior to submission.
(4)  In accordance with Subsection 58-37f-203(1)(a):
(a)  Effective January 1, 2016, each pharmacy or pharmacy

group shall submit data collected on a daily basis either in real
time or daily batch file reporting.  The submitted data shall be
from the point of sale (POS) date.

(i)  If the data is submitted by a single pharmacy entity, the
data shall be submitted in chronological order according to the
date each prescription was filled.

(ii)  If the data is submitted by a pharmacy group, the data
is required to be sorted by individual pharmacy within the
group, and the data of each individual pharmacy within the
group is required to be submitted in chronological order
according to the date each prescription was filled.

(b)(i)  A Class A, B, or D pharmacy or pharmacy group
that has a controlled substance license but is not dispensing
controlled substances and does not anticipate doing so in the
immediate future may request a waiver or submit a certification
of such, in a form preapproved by the Division, in lieu of daily
null reporting.

(ii)  The waiver or certification must be resubmitted at the
end of each calendar year.

(iii)  If a pharmacy or pharmacy group that has submitted
a waiver or certification under this Subsection (4)(b) dispenses
a controlled substance:

(A)  the waiver or certification shall immediately and
automatically terminate;

(B)  the pharmacy or pharmacy group shall provide written
notice of the waiver or certification termination to the Division
within seven days of dispensing the controlled substance; and

(C)  the Database reporting requirements shall be
applicable to the pharmacy or pharmacy group immediately
upon the dispensing of the controlled substance.

R156-37f-301.  Access to Database Information.
In accordance with Subsections 58-37f-301(1)(a) and (b):
(1)  The Division Director may designate those individuals

employed by the Division who may have access to the
information in the Database (Database staff).
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(2)(a)  A request for information from the Database may be
made:

(i)  directly to the Database by electronic submission, if the
requester is registered to use the Database; or

(ii)  by oral or written submission to the Database staff, if
the requester is not registered to use the Database.

(b)  An oral request may be submitted by telephone or in
person.

(c)  A written request may be submitted by facsimile, email,
regular mail, or in person except as otherwise provided herein.

(d)  The Division may in its discretion require a requestor
to verify the requestor's identity.

(3)  The following Database information may be
disseminated to a verified requestor who is permitted to obtain
the information:

(a)  dispensing/reporting pharmacy ID number/name;
(b)  subject's birth date;
(c)  date prescription was filled;
(d)  prescription (Rx) number;
(e)  metric quantity;
(f)  days supply;
(g)  NDC code/drug name;
(h)  prescriber ID/name;
(i)  date prescription was written;
(j)  subject's last name;
(k)  subject's first name; and
(l)  subject's street address;
(4)(a)  Federal, state and local law enforcement authorities

and state and local prosecutors requesting information from the
Database under Subsection 58-37f-301(2)(k) must provide a
valid search warrant authorized by the courts, which may be
provided using one of the following methods:

(i)  in person;
(ii)  by email to csdb@utah.gov;
(iii)  facsimile; or
(iv)  U.S. Mail.
(b)  Information in the search warrant should be limited to

subject's name and birth date.
(c)  Information provided as a result of the search warrant

shall be in accordance with Subsection (3).
(5)  In accordance with Subsection 58-37f-301(2)(n), a

probation or parole officer employed by the Department of
Corrections or a political subdivision may have access to the
database without a search warrant, for supervision of a specific
probationer or parolee under the officer's direct supervision, if
the following conditions have been met:

(a)  a security agreement signed by the officer is submitted
to the division for access, which contains:

(i)  the agency's name;
(ii)  the agency's complete address, including city and zip

code;
(iii)  the agency's ORI number;
(iv)  a copy of the officer's driver's license;
(v)  the officer's full name;
(vi)  the officer's contact phone number;
(vii)  the officer's email address; and
(b)  the online database account includes the officer's:
(i)  full name;
(ii)  email address;
(iii)  complete home address, including city and zip code;
(iv)  work title;
(v)  contact phone number;
(vi)  complete work address including city and zip code;
(vii)  work phone number; and
(viii)  driver's license number.
(6)(a)  In accordance with Subsection 58-37f-302(q), an

individual may receive an accounting of persons or entities that
have requested or received Database information about the
individual.

(b)  An individual may request the information in person
or in writing by the following means:

(i)  email;
(ii)  facsimile; or
(iii)  U.S. Mail.
(c)  The request for information shall include the

following:
(i)  individuals' full name, including all aliases;
(ii)  birth date;
(iii)  home address;
(iv)  government issued identification; and
(v)  date-range.
(d)  The results may be disseminated in accordance with

Subsection (17).
(e)  The information provided in the report may include the

following:
(i)  the role of the person that accessed the information;
(ii)  the date and a description of the information that was

accessed;
(iii)  the name of the person or entity that requested the

information; and
(iv)  the name of the practitioner on behalf of whom the

request for information was made, if applicable.
(7)  An individual whose records are contained within the

Database may obtain his or her own information and records by:
(a)  personally appearing before the Database staff with

government-issued picture identification confirming the
requester's identity; or

(b)  submitting a signed and notarized request that includes
the requester's:

(i)  full name;
(ii)  complete home address;
(iii)  date of birth; and
(iv)  driver license or state identification card number.
(8)  A requester holding power of attorney for an individual

whose records are contained within the Database may obtain the
individual's information and records by:

(a)  personally appearing before the Database staff with
government-issued picture identification confirming the
requester's identity; and

(b)  providing:
(i)  an original, properly executed power of attorney

designation; and
(ii)  a signed and notarized request, executed by the

individual whose information is contained within the Database,
and including the individual's:

(A)  full name;
(B)  complete home address;
(C)  date of birth; and
(D)  driver license or state identification card number

verifying the individual's identity.
(9)  A requestor who is the legal guardian of a minor or

incapacitated individual whose records are contained within the
Database may obtain the individual information and records by:

(a)  personally appearing before the Database staff with
government-issued picture identification confirming the
requester's identity;

(b)  submitting the minor or incapacitated individual's:
(i)  full name;
(ii)  complete home address;
(iii)  date of birth; and
(iv)  if applicable, state identification card number

verifying the individual's identity; and
(c)  submitting legal proof that the requestor is the guardian

of the individual who is the subject of the request for
information from the Database.

(10)  A requestor who has a release-of-records from an
individual whose records are contained within the Database may
obtain the individual's information and records by:
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(a)  submitting a request in writing;
(b)  submitting an original, signed and notarized release-of-

records in a format acceptable to the Database staff, identifying
the purpose of the release; and

(c)  submitting the individual's:
(i)  full name;
(ii)  complete home address;
(iii)  telephone number;
(iv)  date of birth; and
(v)  driver license or state identification card number

verifying the identity of the person who is the subject of the
request.

(11)  An employee of a licensed practitioner who is
authorized to prescribe controlled substances may obtain
Database information to the extent permissible under Subsection
58-37f-301(2)(i)if, prior to making the request:

(a)  the licensed practitioner has provided to the Division
a written designation that includes the designating practitioner's
DEA number and the designated employee's:

(i)  full name;
(ii)  complete home address;
(iii)  e-mail address;
(iv)  date of birth;
(v)  driver license number or state identification card

number; and
(vi)  the written designation is manually signed by the

licensed practitioner and designated employee.
(b)  the designated employee has registered for an account

for access to the Database and provided a unique user
identification;

(c)  the designated employee has passed a Database
background check of available criminal court and Database
records; and

(d)  the Database has issued the designated employee a user
personal identification number (PIN) and activated the
employee's Database account.

(12)  An employee of a business that employs a licensed
practitioner who is authorized to prescribe controlled substances
may obtain Database information to the extent permissible under
Subsection 58-37f-301(2)(i) if, prior to making the request:

(a)  the licensed practitioner and employing business have
provided to the Division a written designation that includes:

(i)  the designating practitioner's DEA number;
(ii)  the name of the employing business; and
(iii)  the designated employee's:
(A)  full name;
(B)  complete home address;
(C)  e-mail address;
(D)  date of birth; and
(E)  driver license number or state identification card

number;
(b)  the designated employee has registered for an account

for access to the Database and provided a unique user
identification and password;

(c)  the designated employee has passed a Database
background check of available criminal court and Database
records; and

(d)  the Database has issued the designated employee a user
personal identification number (PIN) and activated the
employee's Database account.

(13)  An individual who is employed in the emergency
room of a hospital that employs a licensed practitioner who is
authorized to prescribe controlled substances may obtain
Database information to the extent permissible under Subsection
58-37f-301(2)(d) if, prior to making the request:

(a)  the practitioner and the hospital operating the
emergency room have provided to the Division a written
designation that includes:

(i)  the designating practitioner's DEA number;

(ii)  the name of the hospital;
(iii)  the names of all emergency room practitioners

employed at the hospital; and
(iv)  the designated employee's:
(A)  full name;
(B)  complete home address;
(C)  e-mail address;
(C)  date of birth; and
(D)  driver license number or state identification card

number;
(b)  the designated employee has registered for an account

for access to the Database and provided a unique user
identification and password;

(c)  the designated employee has passed a Database
background check of available criminal court and Database
records; and

(d)  the Database has issued the designated employee a user
personal identification number (PIN) and activated the
employee's Database account.

(14)  In accordance with Subsection 58-37f-301(5), an
individual's requests to the division regarding third-party notice
when a controlled substance prescription is dispensed to that
individual, shall be made as follows:

(a)  A request to provide notice to a third party shall be
made in writing dated and signed by the requesting individual,
and shall include the following information:

(i)  the requesting individual's:
(A)  birth date;
(B)  complete home address including city and zip code;
(C)  email address; and
(D)  contact phone number; and
(ii)  the designated third party's:
(A)  complete home address, including city and zip code;
(B)  email address; and
(C)  contact phone number.
(b)  A request to discontinue providing notice to a

designated third party shall be made by a writing dated and
signed by the requesting individual, after which the division
shall:

(i)  provide notice to the requesting individual that the
discontinuation notice was received; and

(ii)  provide notice to the designated third party that the
notification has been rescinded.

(c)  A requesting individual may only have one active
designated third party.

(15)  A licensed pharmacy technician or pharmacy intern
employed by a pharmacy may obtain Database information to
the extent permissible under Subsection 58-37f-301(2)(l) if,
prior to making the request:

(a)  the pharmacist-in-charge (PIC) has provided to the
Division a written designation authorizing access to the
pharmacy technician or pharmacy intern on behalf of a licensed
pharmacist employed by the pharmacy;

(b)  the written designation includes the pharmacy
technician's or pharmacy intern's:

(i)  full name;
(ii)  professional license number assigned by the Division;
(iii)  email address;
(iv)  contact phone number;
(v)  pharmacy name and location;
(vi)  pharmacy DEA number;
(vii)  pharmacy phone number;
(c)  the written designation includes the pharmacist-in-

charge's (PIC's):
(i)  full name;
(ii)  professional license number assigned by the Division;
(iii)  email address;
(iv)  contact phone number;
(d)  the written designation includes the assigned
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pharmacist's:
(i)  full name;
(ii)  professional license number assigned by the Division;
(iii)  email address;
(iv)  contact phone number; and
(e)  the written designation includes the following

signatures:
(i)  pharmacy technician or pharmacy intern;
(ii)  pharmacist-in-charge (PIC); and
(iii)  assigned pharmacist if different than the PIC.
(16)  The Utah Department of Health may access Database

information for purposes of scientific study regarding public
health.  To access information, the scientific investigator shall:

(a)  demonstrate to the satisfaction of the Division that the
research is part of an approved project of the Utah Department
of Health;

(b)  provide a description of the research to be conducted,
including:

(i)  a research protocol for the project; and
(ii)  a description of the data needed from the Database to

conduct that research;
(c)  provide assurances and a plan that demonstrates all

Database information will be maintained securely, with access
being strictly restricted to the requesting scientific investigator;

(d)  provide for electronic data to be stored on a secure
database computer system with access being strictly restricted to
the requesting scientific investigator; and

(e)  pay all relevant expenses for data transfer and
manipulation.

(17)  Database information that may be disseminated under
Section 58-37f-301 may be disseminated by the Database staff
either:

(a)  verbally;
(b)  by facsimile;
(c)  by email;
(d)  by U.S. mail; or
(e)  by electronic access, where adequate technology is in

place to ensure that a record will not be compromised,
intercepted, or misdirected.

R156-37f-302.  Other Restrictions on Access to Database.
Subsection 58-37f-302(2), which prohibits any individual

or organization with lawful access to the data from being
compelled to testify with regard to the data, includes deposition
testimony.

R156-37f-303.  Access to Opioid Prescription Information
Via an Electronic Data System.

In accordance with Subsection 58-37f-301(1) and Section
58-37f-303:

(1)  Pursuant to Subsection 58-37f-303(4)(a)(i), to access
opioid prescription information in the database, an electronic
data system must:

(a)  interface with the database through the Appriss
Prescription Monitoring Program (PMP) Gateway system; and

(b)  comply with all restrictions on database access and use
of database information, as established by the Utah Controlled
Substances Database Act and the Controlled Substance
Database Act Rule.

(2)  Pursuant to Subsection 58-37f-303(4)(a)(ii), to access
opioid prescription information in the database via an electronic
data system, an EDS user must:

(a)  register to use the database;
(b)  use a unique personal identification number (PIN) that

is identical to the PIN the EDS user was issued to access
database information through the original internet access
system;

(c)  comply with all restrictions on database access
established by the Utah Controlled Substance Database Act and

the Controlled Substance Database Act Rule; and
(d)  use opioid prescription information in the database

only for the purposes and uses designated in Section 58-37f-
201, and as more particularly described in the Utah Controlled
Substances Database Act and the Controlled Substances
Database Act Rule.

(3)  The division may immediately suspend, without notice
or opportunity to be heard, an electronic data system's or an
EDS user's access to the database, if the division determines by
audit or other means that such access may lead to a violation of
Section 58-37f-601 or may otherwise compromise the integrity,
privacy, or security of the database's opioid prescription
information.  This remedy shall be in addition to the criminal
and civil penalties imposed by Section 58-37f-601 for unlawful
release or use of database information, and the division's
obligation under Subsections 58-37f-303(5) and (6) to
immediately suspend or revoke database access and pursue
appropriate corrective or disciplinary action against a non-
compliant electronic data system or EDS user.

KEY:  controlled substance database, licensing
December 22, 2016 58-1-106(1)(a)

58-37f-301(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-67.  Utah Medical Practice Act Rule.
R156-67-101.  Title.

This rule shall be known as the "Utah Medical Practice Act
Rule".

R156-67-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 67,

as used in Title 58, Chapters 1 and 67 or this rule:
(1) "ACCME" means the Accreditation Council for

Continuing Medical Education.
(2)  "Alternate medical practices", as used in Section R156-

67-603, means treatment or therapy which is determined in an
adjudicative proceeding conducted in accordance with Title
63G, Chapter 4, Administrative Procedures Act, to be:

(a)  not generally recognized as standard in the practice of
medicine;

(b)  not shown by current generally accepted medical
evidence to present a greater risk to the health, safety, or welfare
of the patient than does prevailing treatment considered to be
the standard in the profession of medicine; and

(c)  supported by a body of current generally accepted
written documentation demonstrating the treatment or therapy
has reasonable potential to be of benefit to the patient to whom
the therapy or treatment is to be given.

(3)  "AMA" means the American Medical Association.
(4) "FLEX" means the Federation of State Medical Boards

Licensing Examination.
(5)  "FMGEMS" means the Foreign Medical Graduate

Examination in Medical Science.
(6)  "FSMB" means the Federation of State Medical

Boards.
(7)  "Homeopathic medicine" means a system of medicine

employing and limited to substances prepared and prescribed in
accordance with the principles of homeopathic pharmacology as
described in the Homeopathic Pharmacopoeia of the United
States, its compendia, addenda, and supplements, as officially
recognized by the federal Food, Drug and Cosmetic Act, Public
Law 717.21 U.S. Code Sec. 331 et seq., as well as the state of
Utah's food and drug laws and Controlled Substances Act.

(8)  "LMCC" means the Licentiate of the Medical Council
of Canada.

(9)  "NBME" means the National Board of Medical
Examiners.

(10)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 67 is further defined in accordance with
Subsection 58-1-203(1)(e), in Section R156-67-502.

(11)  "USMLE" means the United States Medical Licensing
Examination.

R156-67-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 67.

R156-67-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-67-302a.  Qualifications for Licensure - Practitioner
Data Banks.

In accordance with Subsections 58-67-302(1)(a)(i) and 58-
1-401(2), applicants applying for licensure under Subsections
58-67-302(1) and (2) shall submit the Federation Credentials
Verification Service (FCVS) form.

R156-67-302d.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-67-302(1)(f), the

required licensing examination sequence is as follows:
(a)  the FLEX components I and II on which the applicant

shall have achieved a score of not less than 75 on each
component part;

(b)  the NBME examination parts I, II, and III on which the
applicant shall achieve a passing score of not less than 75 on
each part;

(c)  the USMLE, steps 1, 2 and 3 on which the applicant
shall achieve a score of not less than 75 on each step;

(d)  the LMCC examination, Parts 1 and 2;
(e)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the NBME part III or the
USMLE step 3;

(f)  the FLEX component 1 and the USMLE step 3; or
(g)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the FLEX component 2.
(h)  In accordance with Subsection 58-67-302.5(1)(g), all

applicants who are foreign medical graduates shall pass the
FMGEMS unless they pass the USMLE steps 1 and 2.

(i)  Candidates who fail any combination of the USMLE,
FLEX and NBME three times must provide a narrative
regarding the failure and may be requested to meet with the
Board and Division.

(2)  In accordance with Subsections 58-67-302(1)(g) and
(2)(e), an applicant may be required to take the SPEX
examination if the applicant:

(a)  has not practiced in the past five years;
(b)  has had disciplinary action within the past five years;

or
(c)  has had a substance abuse disorder or physical or

mental impairment within the past five years which may affect
the applicant's ability to safely practice.

(3)  In accordance with Subsection (2) above, the passing
score on the SPEX examination is 75.

R156-67-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 67 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-67-304.  Qualified Continuing Professional Education.
(1)  In accordance with Subsection 58-67-304(1), the

qualified continuing professional education requirements shall
consist of 40 hours during each two-year licensure cycle, as
follows:

(a)  A minimum of 34 of the required hours shall be in
category 1 offerings as established by the ACCME.

(b)  A maximum of six hours of continuing education may
come from the Division of Occupational and Professional
Licensing.

(c)  Up to 15% of the required hours may come from
providing volunteer health care services within the scope of the
licensee's license at a qualified location, in accordance with
Section 58-13-3 concerning charity health care.  One hour of
continuing education credit may be earned for every four
documented hours of volunteer services.

(d)  Participation in a residency program approved by the
AOA or the ACCME shall meet the continuing education
requirement in a pro-rata amount equal to any part of the two-
year period.

(2)  Continuing education under this section shall:
(a)  be relevant to the licensee's professional practice;
(b)  be prepared and presented by individuals who are

qualified by education, training and experience to provide
medical continuing education; and

(c)  have a method of verification of attendance and
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completion which may include a "CME Self Reporting Log".
(3)  Credit for continuing education shall be recognized in

50-minute hour blocks of time for education completed in
formally established classroom courses, seminars, lectures,
conferences or training sessions which meet the criteria listed in
Subsection (2) above.

(4)  A licensee must be able to document completion of the
continuing professional education upon the request of the
Division.  Such documentation shall be retained until the next
renewal cycle.

R156-67-306.  Exemptions from Licensure.
In accordance with Subsection 58-1-307(1), exemptions

from licensure as a physician and surgeon include the following:
(1)  any physician exempted from licensure, who engages

in prescribing, dispensing, or administering a controlled
substance outside of a hospital, shall be required to apply for
and obtain a Utah Controlled Substance License as a condition
precedent to them administering, dispensing or prescribing a
controlled substance;

(2)  any person engaged in a competent public screening
program making measures of physiologic conditions including
serum cholesterol, blood sugar and blood pressure, shall be
exempt from licensure and shall not be considered to be engaged
in the practice of medicine conditioned upon compliance with
all of the following:

(a)  all instruments or devices used in making measures are
approved by the Food and Drug Administration of the U.S.
Department of Health, to the extent an approval is required, and
the instruments and devices are used in accordance with those
approvals;

(b)  the facilities and testing protocol meet any standards or
personnel training requirements of the Utah Department of
Health;

(c)  unlicensed personnel shall not interpret results of
measures or tests nor shall they make any recommendation with
respect to treatment or the purchase of any product;

(d)  licensed personnel shall act within the lawful scope of
practice of their license classification;

(e)  unlicensed personnel shall conform to the referral and
follow-up protocol approved by the Utah Department of Health
for each measure or test;

(f)  information provided to those persons measured or
tested for the purpose of permitting them to interpret their own
test results shall be only that approved by the Utah Department
of Health;

(3)  non-licensed public safety individuals not having
emergency medical technician (EMT) certification who are
designated by appropriate city, county, or state officials as
responders may be issued and allowed to carry the Mark I
automatic injector antidote kits and may administer the antidote
to himself or his designated first response "buddy".  Prior to
being issued the kits, the designated responders must
successfully complete a course on the use of auto-injectors.  The
kits may be issued to the responder only by his employing
agency and procured through the Utah Department of Health;
and

(4)  in accordance with Section 58-67-305, a medical
assistant, while working under the indirect supervision of a
licensed physician and surgeon, may not additionally engage in:

(a)  diagnosing; or
(b)  establishing a treatment plan.

R156-67-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  prescribing for oneself any Schedule II or III controlled

substance; however, nothing in this rule shall be interpreted by
the division or the board to prevent a licensee from using,
possessing or administering to himself a Schedule II or III

controlled substance which was legally prescribed for him by a
licensed practitioner acting within his scope of licensure when
it is used in accordance with the prescription order and for the
use for which it was intended;

(2)  knowingly prescribing, selling, giving away or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(s) unless permitted by
law and when it is prescribed, dispensed or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate;

(3)  knowingly engaging in billing practices which are
abusive and represent charges which are grossly excessive for
services rendered;

(4)  directly or indirectly giving or receiving any fee,
commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them;

(5)  knowingly failing to transfer a copy of pertinent and
necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
his legally designated representative;

(6)  failing to furnish to the board information requested by
the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
physicians licensed under the Medical Practice Act;

(7)  failing as an operating surgeon to perform adequate
pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon who is equally qualified to provide that
care;

(8)  billing a global fee for a procedure without providing
the requisite care;

(9)  supervising the providing of breast screening by
diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Board of
Radiology.  However, nothing in this subsection shall be
interpreted to prevent a licensed physician and surgeon from
reviewing the results of any breast screening by diagnostic
mammography procedure upon a patient for the purpose of
considering those results in determining appropriate care and
treatment of that patient if the results are interpreted by a
physician and surgeon qualified under this subsection and a
timely written report is prepared by the interpreting physician
and surgeon in accordance with the standards and ethics of the
profession;

(10)  failing of a licensee under Title 58, Chapter 67,
without just cause to repay as agreed any loan or other
repayment obligation legally incurred by the licensee to fund the
licensee's education or training as a medical doctor;

(11)  failing of a licensee under Title 58, Chapter 67,
without just cause to comply with the terms of any written
agreement in which the licensee's education or training as a
medical doctor is funded in consideration for the licensee's
agreement to practice in a certain locality or type of locality or
to comply with other conditions of practice following licensure;

(12)  a physician providing services to a department of
health by participating in a system under which the physician
provides the department with completed and signed
prescriptions without the name and address of the patient, or
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date the prescription is provided to the patient when the
prescription form is to be completed by authorized registered
nurses employed by the department of health which services are
not in accordance with the provisions of Section 58-17a-620;

(13)  failing to keep the division informed of a current
address and telephone number;

(14)  engaging in alternate medical practice except as
provided in Section R156-67-603;

(15)  violation of any provision of the American Medical
Association (AMA) "Code of Medical Ethics", 2012-2013
edition, which is hereby incorporated by reference; and

(16)  failing to timely submit an annual written report to the
division indicating that the physician has reviewed at least
annually the dispensing practices of those authorized by the
physician to dispense an opiate antagonist pursuant to Section
R156-67-604.

R156-67-503.  Administrative Penalties.
(1)  In accordance with Subsection 58-67-503, unless

otherwise ordered by the presiding officer, the following fine
and citation schedule shall apply:

(a)  buying, selling, aiding or abetting or fraudulently
obtaining, any medical diploma, license, certificate, or
registration in violation of Subsection 58-67-501(1):

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(b)  substantially interfering with a licensee's lawful and

competent practice of medicine in violation of Subsections 58-
67-501(1)(c)(i) or (ii):

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(c)  entering into a contract that limits the licensee's ability

to advise the licensee's patients fully about treatment options or
other issues that affect the health care of the licensee's patients
in violation of Subsection 58-67-501(1)(d):

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(d)  using or employing the services of any individual to

assist a licensee in any manner not in accordance with the
generally recognized practices, standards, or ethics of the
profession, state law, or division rule, or making a material
misrepresentation regarding the qualifications for licensure in
violation of Section 58-67-502:

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(e)  prescribing for oneself any Schedule II or III controlled

substance in violation of Subsection R156-67-502(1):
First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(f)  knowingly prescribing, selling, giving away or

administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(1)(s) unless permitted
by law and when it is prescribed, dispensed or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate in
violation of Subsection R156-67-502(2):

First Offense: $5,000-$10,000

Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(g)  knowingly engaging in billing practices which are

abusive and represent charges which are grossly excessive for
services rendered in violation of Subsection R156-67-502(3):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(h)  directly or indirectly giving or receiving any fee,

commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them in violation of
Subsection R156-67-502(4):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(i)  knowingly failing to transfer a copy of pertinent and

necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
his legally designated representative in violation of Subsection
R156-67-502(5):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(j)  failing to furnish to the board information requested by

the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
physicians licensed under the Medical Practice Act in violation
of Subsection R156-67-502(6):

First Offense:  $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(k)  failing as an operating surgeon to perform adequate

pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon who is equally qualified to provide that
care in violation of Subsection R156-67-502(7):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(l)  billing a global fee for a procedure without providing

the requisite care in violation of Subsection R156-67-502(8):
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(m)  supervising the providing of breast screening by

diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Board of
Radiology in violation of Subsection R156-67-502(9):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(n)  failing of a licensee without just cause to repay as
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agreed any loan or other repayment obligation legally incurred
by the licensee to fund the licensee's education or training as a
medical doctor in violation of Subsection R156-67-502(10):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(o)  failing of a licensee without just cause to comply with

the terms of any written agreement in which the licensee's
education or training as a medical doctor is funded in
consideration for the licensee's agreement to practice in a certain
locality or type of locality or to comply with other conditions of
practice following licensure in violation of Subsection R156-67-
502(11):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(p)  failing to keep the division informed of a current

address and telephone number in violation of Subsection R156-
67-502(13):

First Offense: $100-$500
Second Offense: $500-$3,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(q)  engaging in alternate medical practice except as

provided in Section R156-67-603 in violation of Subsection
R156-67-502(14):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(r)  violation of any provision of the American Medical

Association (AMA) "Code of Medical Ethics", 2008-2009
edition, in violation of Subsection R156-67-502(15):

First Offense: $100-$5,000
Second Offense: $500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(s)  failing to maintain medical records according to

applicable laws, regulations, rules and code of ethics in violation
of Section R156-67-602:

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(t)  practicing or engaging in, representing oneself to be

practicing or engaging in, or attempting to practice or engage in
any occupation or profession requiring licensure under this title
in violation of Subsection 58-1-501(1):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(u)  violating, or aiding or abetting any other person to

violate, any statute, rule, or order regulating an occupation or
profession under this title in violation of Subsection 58-1-
501(2)(a):

First Offense: $500-$5,000
Second Offense: $1,500-10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(v)  violating, or aiding or abetting any other person to

violate, any generally accepted professional or ethical standard
applicable to an occupation or profession regulated under this
title in violation of Subsection 58-1-501(2)(b):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(w)  engaging in conduct that results in conviction, a plea

of nolo contendere, or a plea of guilty or nolo contendere which
is held in abeyance pending the successful completion of
probation with respect to a crime of moral turpitude or any other
crime that, when considered with the functions and duties of the
occupation or profession for which the license was issued or is
to be issued, bears a reasonable relationship to the licensee's or
applicant's ability to safely or competently practice the
occupation or profession in violation of Subsection 58-1-
501(2)(c):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(x)  engaging in conduct that results in disciplinary action,

including reprimand, censure, diversion, probation, suspension,
or revocation, by any other licensing or regulatory authority
having jurisdiction over the licensee or applicant in the same
occupation or profession if the conduct would, in this state,
constitute grounds for denial of licensure or disciplinary
proceedings under Section 58-1-401 in violation of Subsection
58-1-501(2)(d):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(y)  engaging in conduct, including the use of intoxicants,

drugs, narcotics, or similar chemicals, to the extent that the
conduct does, or might reasonably be considered to, impair the
ability of the licensee or applicant to safely engage in the
occupation or profession in violation of Subsection 58-1-
501(2)(e):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(z)  practicing or attempting to practice an occupation or

profession regulated under this title despite being physically or
mentally unfit to do so in violation of Subsection 58-1-
501(2)(f):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(aa)  practicing or attempting to practice an occupation or

profession regulated under this title through gross
incompetence, gross negligence, or a pattern of incompetency
or negligence in violation of Subsection 58-1-501(2)(g):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(bb)  practicing or attempting to practice an occupation or

profession requiring licensure under this title by any form of
action or communication which is false, misleading, deceptive,
or fraudulent in violation of Subsection 58-1-501(2)(h):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(cc)  practicing or attempting to practice an occupation or

profession regulated under this title beyond the scope of the
licensee's competency, abilities, or education in violation of
Subsection 58-1-501(2)(i):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
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(dd)  practicing or attempting to practice an occupation or
profession regulated under this title beyond the scope of the
licensee's license in violation of Subsection 58-1-501(2)(j):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ee)  verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's practice under this title or otherwise facilitated by the
licensee's license in violation of Subsection 58-1-501(2)(k):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ff)  acting as a supervisor without meeting the

qualification requirements for that position that are defined by
statute or rule in violation of Subsection 58-1-501(2)(l):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(gg)  issuing, or aiding and abetting in the issuance of, an

order or prescription for a drug or device in violation of
Subsection 58-1-501(2)(m):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(hh)  violating a provision of Section 58-1-501.5 in

violation of Subsection 58-1-501(2)(n):
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ii)  surrendering licensure to any other licensing or

regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document has
been filed against the applicant or licensee alleging
unprofessional or unlawful conduct in violation of Subsection
R156-1-501(1):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(jj)  practicing a regulated occupation or profession in,

through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company in violation of Subsection
R156-1-501(2):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(kk)  practicing a regulated occupation or profession in,

through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd" in the commercial use of the name of the limited
partnership in violation of Subsection R156-1-501(3):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ll)  practicing a regulated occupation or profession in,

through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."

in the commercial use of the name of the professional
corporation in violation of Subsection R156-1-501(4):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(mm)  using a DBA (doing business as name) which has

not been properly registered with the Division of Corporations
and with the Division of Occupational and Professional
Licensing in violation of Subsection R156-1-501(5):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(nn)  failing, as a prescribing practitioner, to follow the

"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", May 2004, established by the Federation of
State Medical Boards in violation of Subsection R156-1-501(6):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(oo)  prescribing or administering to oneself any Schedule

II or III controlled substance which is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug in violation of Subsection R156-37-502(1)(a):

First Offense: $5000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(pp)  prescribing or administering a controlled substance

for a condition he/she is not licensed or competent to treat in
violation of Subsection R156-37-502(1)(b):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(qq)  violating any federal or state law relating to

controlled substances in violation of Subsection R156-37-
502(2):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(rr)  failing to deliver to the Division all controlled

substance license certificates issued by the Division to the
Division upon an action which revokes, suspends or limits the
license in violation of Subsection R156-37-502(3):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ss)  failing to maintain controls over controlled substances

which would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances in violation of Subsection R156-37-502(4):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(tt)  being unable to account for shortages of controlled

substances any controlled substance inventory for which the
licensee has responsibility in violation of Subsection R156-37-
502(5):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(uu)  knowingly prescribing, selling, giving away, or
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administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to a drug dependent person, as defined in Subsection 58-37-
2(1)(s), except for legitimate medical purposes as permitted by
law in violation of Subsection R156-37-502(6):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(vv)  refusing to make available for inspection controlled

substance stock, inventory, and records as required under this
rule or other law regulating controlled substances and controlled
substance records in violation of Subsection R156-37-502(7):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ww)  violating any other provision of Section 58-37-8

"Prohibited Acts" not listed herein:
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(2)  Citations shall not be issued for third offenses, except

in extraordinary circumstances approved by the investigative
supervisor.

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-67-602.  Medical Records.
In accordance with Subsection 58-67-803(1), medical

records shall be maintained to be consistent with the following:
(1)  all applicable laws, regulations, and rules; and
(2)  the "AMA Code of Medical Ethics", 2012-2013

edition, which is hereby incorporated by reference.

R156-67-603.  Alternate Medical Practice.
(1)  A licensed physician and surgeon may engage in

alternate medical practices as defined in Subsection R156-67-
102(2) and shall not be considered to be engaged in
unprofessional conduct on the basis that it is not in accordance
with generally accepted professional or ethical standards as
unprofessional conduct defined in Subsection 58-1-501(2)(b),
if the licensed physician and surgeon:

(a)  possesses current generally accepted written
documentation, which in the opinion of the board, demonstrates
the treatment or therapy has reasonable potential to be of benefit
to the patient to whom the therapy or treatment is to be given;

(b)  possesses the education, training, and experience to
competently and safely administer the alternate medical
treatment or therapy;

(c)  has advised the patient with respect to the alternate
medical treatment or therapy, in writing, including:

(i)  that the treatment or therapy is not in accordance with
generally recognized standards of the profession;

(ii)  that on the basis of current generally accepted medical
evidence, the physician and surgeon finds that the treatment or
therapy presents no greater threat to the health, safety, or welfare
of the patient than prevailing generally recognized standard
medical practice; and

(iii)  that the prevailing generally recognized standard
medical treatment or therapy for the patient's condition has been

offered to be provided, or that the physician and surgeon will
refer the patient to another physician and surgeon who can
provide the standard medical treatment or therapy; and

(d)  has obtained from the patient a voluntary informed
consent consistent with generally recognized current medical
and legal standards for informed consent in the practice of
medicine, including:

(i)  evidence of advice to the patient in accordance with
Subsection (c); and

(ii)  whether the patient elects to receive generally
recognized standard treatment or therapy combined with
alternate medical treatment or therapy, or elects to receive
alternate medical treatment or therapy only.

(2)  Alternate medical practice includes the practice of
homeopathic medicine.

R156-67-604.  Required Reporting of Annual Review of
Physician of Dispensing Practices of Those Authorized to
Dispense an Opiate Antagonist.

(1)  In accordance with Subsection 26-55-105(2)(c), a
physician who issues a standing prescription drug order
authorizing the dispensing of an opiate antagonist shall annually
submit a written report to the division indicating that he has
reviewed at least annually the dispensing practices of those
authorized by the physician to dispense the opiate antagonist.

(2)  The report described above shall be submitted no later
than January 31 of each calendar year and shall continue as long
as the standing order remains in effect.  Null reporting is not
required.

(3)  A physician shall be considered to have satisfactorily
reviewed the dispensing practices of those authorized by the
physician to dispense the opiate antagonist by reviewing the
report of the licensee dispensing the opiate antagonist specified
in Subsection R156-17b-625(1).

KEY:  physicians, licensing
February 21, 2017 58-67-101
Notice of Continuation February 8, 2016 58-1-106(1)

58-1-202(1)
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R156.  Commerce, Occupational and Professional Licensing.
R156-68.  Utah Osteopathic Medical Practice Act Rule.
R156-68-101.  Title.

This rule shall be known as the "Utah Osteopathic Medical
Practice Act Rule."

R156-68-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 68,

as used in Title 58, Chapters 1 and 68 or this rule:
(1)  "AAPS" means American Association of Physician

Specialists.
(2)  "ABMS" means American Board of Medical

Specialties.
(3)  "ACCME" means Accreditation Council for

Continuing Medical Education.
(4)  "Alternate medical practices" as used in Section R156-

68-603, means treatment or therapy which is determined in an
adjudicative proceeding conducted in accordance with Title
63G, Chapter 4, Administrative Procedures Act, to be:

(a)  not generally recognized as standard in the practice of
medicine;

(b)  not shown by current generally accepted medical
evidence to present a greater risk to the health, safety or welfare
of the patient than does prevailing treatment considered to be
the standard in the profession of medicine; and

(c)  supported by a body of current generally accepted
written documentation demonstrating the treatment or therapy
has reasonable potential to be of benefit to the patient to whom
the therapy or treatment is to be given.

(5)  "AMA" means the American Medical Association.
(6)  "AOA" means American Osteopathic Association.
(7)  "COMLEX" means the Comprehensive Osteopathic

Medical Licensing Examination.
(8)  "FLEX" means the Federation of State Medical Boards

Licensure Examination.
(9)  "FMGEMS" means the Foreign Medical Graduate

Examination in Medical Science.
(10)  "FSMB" means the Federation of State Medical

Boards.
(11)  "Homeopathic medicine" means a system of medicine

employing and limited to substances prepared and prescribed in
accordance with the principles of homeopathic pharmacology as
described in the Homeopathic Pharmacopoeia of the United
States, its compendia, addenda, and supplements, as officially
recognized by the federal Food, Drug and Cosmetic Act, Public
Law 717.21 U.S. Code Sec. 331 et seq., as well as the state of
Utah's food and drug laws and Controlled Substances Act.

(12)  "LMCC" means the Licentiate of the Medical Council
of Canada.

(13)  "NBME" means the National Board of Medical
Examiners.

(14)  "NBOME" means the National Board of Osteopathic
Medical Examiners.

(15)  "NPDB" means the National Practitioner Data Bank.
(16)  "Unprofessional conduct" as defined in Title 58,

Chapters 1 and 68, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-68-502.

(17)  "USMLE" means the United States Medical Licensing
Examination.

R156-68-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 68.

R156-68-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-68-302a.  Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-68-301(1)(a)(i),
submissions by the applicant of information maintained by
practitioner data banks shall include the following:

(1)  American Osteopathic Association Profile or American
Medical Association Profile;

(2)  Federation of State Medical Boards Disciplinary
Inquiry form; and

(3)  National Practitioner Data Bank Report of Action.

R156-68-302b.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-68-302(1)(g), the
required licensing examination sequence is the following:

(a)  the NBOME parts I, II and III;
(b)  the NBOME parts I, II and the NBOME COMPLEX

Level III;
(c)  the NBOME part I and the NBOME COMLEX Level

II and III;
(d)  the NBOME COMLEX Level I, II and III;
(e)  the FLEX components I and II on which the applicant

shall achieve a score of not less than 75 on each component;
(f)  the NBME examination parts I, II and III on which the

applicant shall achieve a score of not less than 75 on each part;
(g)  the USMLE, steps 1, 2 and 3 on which the applicant

shall achieve a score of not less than 75 on each step;
(h)  the LMCC examination, Parts 1 and 2;
(i)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the NBME part III or the
USMLE step 3;

(j)  the FLEX component 1 and the USMLE step 3; or
(k)  the NBME part I or the USMLE step 1 and the NBME

part II or the USMLE step 2 and the FLEX component 2.
(l)  A candidate who fails any combination of the USMLE,

FLEX, NBME and NBOME three times shall provide a
narrative regarding the failure and may be requested to meet
with the Board and Division.

(2)  In accordance with Subsections 58-68-302(1)(g), (2)(c)
and (3)(d), an applicant may be required to take the SPEX
examination if the applicant:

(a)  has not practiced in the past five years;
(b)  has had disciplinary action within the past five years;

or
(c)  has had a substance use disorder, physical or mental

impairment within the past five years which may affect the
applicant's ability to safely practice.

(3)  In accordance with Subsection (2) above, the passing
score on the SPEX examination is 75.

(4)  In accordance with Subsection 58-68-302(2)(c), the
medical specialty certification shall be current certification in an
AOA, ABMS, or AAPS member specialty board.

R156-68-302c.  Qualifications for Licensure - Requirements
for Admission to the Examinations.

(1)  Admission to the NBOME examination shall be in
accordance with policies and procedures of the NBOME.  The
division and the board have no responsibility for or ability to
facilitate an individual's admission to the NBOME examination.

(2)  Admission to the USMLE steps 1 and 2 shall be in
accordance with policies and procedures of the FSMB and the
NBME.  The division and the board have no responsibility for
or ability to facilitate an individual's admission to steps 1 and 2
of the USMLE.

(3)  Requirements for admission to the USMLE step 3 are:
(a)  completion of the education requirements as set forth

in Subsection 58-68-302(1)(d) and (e);
(b)  passing scores on USMLE steps 1 and 2, or the FLEX

component I, or the NBME parts I and II;
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(c)  have passed the first USMLE step taken, either 1 or 2,
within seven years; and

(d)  have not failed a combination of USMLE step 3, FLEX
component II and NBME part III, three times.

R156-68-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 68, is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-68-304.  Qualified Continuing Professional Education.
(1)  In accordance with Subsection 58-68-304(1), the

qualified continuing professional education requirements shall
consist of 40 hours during each two-year licensure cycle as
follows:

(a)  A minimum of 34 of the required hours shall be in
category 1 offerings as established by the AOA or ACCME.

(b)  A maximum of 6 hours of continuing education may
come from the Division of Occupational and Professional
Licensing.

(c)  Up to 15% of the required hours may come from
providing volunteer health care services within the scope of the
licensee's license at a qualified location, in accordance with
Section 58-13-3 concerning charity health care.  One hour of
continuing education credit may be earned for every four
documented hours of volunteer services.

(d)  Participation in a residency program approved by the
AOA or the ACCME shall meet the continuing education
requirement in a pro-rata amount equal to any part of the two-
year period.

(2)  Continuing education under this section shall:
(a)  be relevant to the licensee's professional practice;
(b) be prepared and presented by individuals who are

qualified by education, training and experience to provide
medical continuing education; and

(c)  have a method of verification of attendance and
completion which may include a "CME Self Reporting Log".

(3)  Credit for continuing education shall be recognized in
50-minute hour blocks of time for education completed in
formally established classroom courses, seminars, lectures,
conferences or training sessions which meet the criteria listed in
Subsection (2) above.

(4)  A licensee must be able to document completion of the
continuing professional education upon the request of the
Division.  Such documentation shall be retained until the next
renewal cycle.

R156-68-306.  Exemptions From Licensure.
In accordance with Subsection 58-1-307(1), exemptions

from licensure as an osteopathic physician include the
following:

(1)  any physician exempted from licensure, who engages
in prescribing, dispensing, or administering a controlled
substance outside of a hospital, shall be required to apply for
and obtain a Utah Controlled Substance License as a condition
precedent to them administering, dispensing or prescribing a
controlled substance;

(2)  any person engaged in a competent public screening
program making measures of physiologic conditions including
serum cholesterol, blood sugar and blood pressure, shall be
exempt from licensure and shall not be considered to be engaged
in the practice of osteopathic medicine conditioned upon
compliance with all of the following:

(a)  all instruments or devices used in making measures are
approved by the Food and Drug Administration of the U.S.
Department of Health, to the extent approval is required, and the

instruments and devices are used in accordance with those
approvals;

(b)  the facilities and testing protocol meet any standards
or personnel training requirements of the Utah Department of
Health;

(c)  unlicensed personnel shall not interpret results of
measures or tests nor shall they make any recommendation with
respect to treatment or the purchase of any product;

(d)  licensed personnel shall act within the lawful scope of
practice of their license classification;

(e)  unlicensed personnel shall conform to the referral and
follow-up protocol approved by the Utah Department of Health
for each measure or test;

(f)  information provided to those persons measured or
tested for the purpose of permitting them to interpret their own
test results shall be only that approved by the Utah Department
of Health.

(3)  non-licensed public officials not having emergency
medical technician (EMT) certification who are designated by
appropriate county officials as first responders may be issued
and allowed to carry the Mark I automatic antidote injector kits
and may administer the antidote to himself or his designated
first response "buddy".  Prior to being issued the kits, the
certified first responders would successfully complete the
Army/FEMA course on the "Use of Auto-Injectors by Civilian
Emergency Medical Personnel".  The kits would be issued to the
responder only by his employing government agency and
procured through the Utah Division of Comprehensive
Emergency Management.  No other individuals, whether
licensed or not, shall prescribe or issue these antidote kits; and

(4)  In accordance with Section 58-68-305, a medical
assistant, while working under the indirect supervision of a
licensed osteopathic physician and surgeon, may not
additionally engage in:

(a)  diagnosing; or
(b)  establishing a treatment plan.

R156-68-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  the prescribing for oneself any Schedule II or III

controlled substance; however, nothing in this rule shall be
interpreted by the division or the board to prevent a licensee
from using, possessing, or administering to himself a Schedule
II or III controlled substance which was legally prescribed for
him by a licensed practitioner acting within his scope of
licensure when it is used in accordance with the prescription
order and for the use for which it was intended;

(2)  knowingly, prescribing, selling, giving away or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(14) unless permitted
by law and when it is prescribed, dispensed, or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate;

(3)  knowingly engaging in billing practices which are
abusive and represent charges which are grossly excessive for
services rendered;

(4)  directly or indirectly giving or receiving any fee,
commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations, or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them;

(5)  knowingly failing to transfer a copy of pertinent and
necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
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his legally designated representative;
(6)  failing to furnish to the board information requested by

the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
osteopathic physicians licensed under the Utah Osteopathic
Medical Practice Act;

(7)  failing as an operating surgeon to perform adequate
pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon or osteopathic physician who is equally
qualified to provide that care;

(8)  billing a global fee for a procedure without providing
the requisite care;

(9)  supervising the providing of breast screening by
diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Osteopathic
Board of Radiology or the American Board of Radiology.
However, nothing in this subsection shall be interpreted to
prevent a licensed physician from reviewing the results of any
breast screening by diagnostic mammography procedure upon
a patient for the purpose of considering those results in
determining appropriate care and treatment of that patient if the
results are interpreted by a physician qualified under this
subsection and a timely written report is prepared by the
interpreting physician in accordance with the standards and
ethics of the profession;

(10)  failing of a licensee under Title 58, Chapter 68,
without just cause to repay as agreed any loan or other
repayment obligation legally incurred by the licensee to fund the
licensee's education or training as an osteopathic physician;

(11)  failing of a licensee under Title 58, Chapter 68,
without just cause to comply with the terms of any written
agreement in which the licensee's education or training as an
osteopathic physician is funded in consideration for the
licensee's agreement to practice in a certain locality or type of
locality or to comply with other conditions of practice following
licensure;

(12)  a physician providing services to a department of
health by participating in a system under which the physician
provides the department with completed and signed
prescriptions without the name and address of the patient, or
date the prescription is provided to the patient when the
prescription form is to be completed by authorized registered
nurses employed by the department of health which services are
not in accordance with the provisions of Section 58-17a-620;

(13)  engaging in alternative medical practice except as
provided in Section R156-68-603;

(14)  violation of any provision of the American Medical
Association's (AMA) "Code of Medical Ethics", 2012-2013
edition, which is hereby incorporated by reference; and

(15)  failing to timely submit an annual written report to the
division indicating that the osteopathic physician has reviewed
at least annually the dispensing practices of those authorized by
the osteopathic physician to dispense an opiate antagonist,
pursuant to Section R156-68-604.

R156-68-503.  Administrative Penalties.
(1)  In accordance with Subsection 58-68-503, unless

otherwise ordered by the presiding officer, the following fine
and citation schedule shall apply:

(a)  buying, selling, aiding or abetting or fraudulently
obtaining, any medical diploma, license, certificate, or
registration in violation of Subsection 58-68-501(1):

First Offense: $1,000-$5,000
Second Offense: $10,000

Ongoing Offense(s): $2,000 per day but not less than the
second offense

(b)  substantially interfering with a licensee's lawful and
competent practice of medicine in violation of Subsections 58-
68-501(1)(c)(i) or (ii):

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(c)  entering into a contract that limits the licensee's ability

to advise the licensee's patients fully about treatment options or
other issues that affect the health care of the licensee's patients
in violation of Subsection 58-68-501(1)(d):

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(d)  using or employing the services of any individual to

assist a licensee in any manner not in accordance with the
generally recognized practices, standards, or ethics of the
profession, state law, or division rule, or making a material
misrepresentation regarding the qualifications for licensure in
violation of Section 58-68-502:

First Offense: $1,000-$5,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(e)  prescribing for oneself any Schedule II or III controlled

substance in violation of Subsection R156-68-502(1):
First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(f)  knowingly prescribing, selling, giving away or

administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(1)(s) unless permitted
by law and when it is prescribed, dispensed or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate in
violation of Subsection R156-68-502(2):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(g)  knowingly engaging in billing practices which are

abusive and represent charges which are grossly excessive for
services rendered in violation of Subsection R156-68-502(3):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(h)  directly or indirectly giving or receiving any fee,

commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them in violation of
Subsection R156-68-502(4):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(i)  knowingly failing to transfer a copy of pertinent and

necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
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his legally designated representative in violation of Subsection
R156-68-502(5):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(j)  failing to furnish to the board information requested by

the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
physicians licensed under the Utah Osteopathic Medical
Practice Act in violation of Subsection R156-68-502(6):

First Offense:  $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(k)  failing as an operating surgeon to perform adequate

pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
osteopathic physician and surgeon who is equally qualified to
provide that care in violation of Subsection R156-68-502(7):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(l)  billing a global fee for a procedure without providing

the requisite care in violation of Subsection R156-68-502(8):
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(m)  supervising the providing of breast screening by

diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Board of
Radiology in violation of Subsection R156-68-502(9):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(n)  failing of a licensee without just cause to repay as

agreed any loan or other repayment obligation legally incurred
by the licensee to fund the licensee's education or training as a
medical doctor in violation of Subsection R156-68-502(10):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(o)  failing of a licensee without just cause to comply with

the terms of any written agreement in which the licensee's
education or training as a medical doctor is funded in
consideration for the licensee's agreement to practice in a certain
locality or type of locality or to comply with other conditions of
practice following licensure in violation of Subsection R156-68-
502(11):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(p)  failing to keep the division informed of a current

address and telephone number in violation of Subsection 58-1-
501(2)(a) and Section 58-1-301.7:

First Offense: $100-$500
Second Offense: $500-$3,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(q)  engaging in alternate medical practice except as

provided in Section R156-68-603 in violation of Subsection
R156-68-502(13):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(r)  violation of any provision of the American Medical

Association (AMA) "Code of Medical Ethics", 2008-2009
edition, in violation of Subsection R156-68-502(14):

First Offense: $100-$5,000
Second Offense: $500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(s)  failing to maintain medical records according to

applicable laws, regulations, rules and code of ethics in
violation of Section R156-68-602:

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(t)  practicing or engaging in, representing oneself to be

practicing or engaging in, or attempting to practice or engage in
any occupation or profession requiring licensure under this title
in violation of Subsection 58-1-501(1):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(u)  violating, or aiding or abetting any other person to

violate, any statute, rule, or order regulating an occupation or
profession under this title in violation of Subsection 58-1-
501(2)(a):

First Offense: $500-$5,000
Second Offense: $1,500-10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(v)  violating, or aiding or abetting any other person to

violate, any generally accepted professional or ethical standard
applicable to an occupation or profession regulated under this
title in violation of Subsection 58-1-501(2)(b):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(w)  engaging in conduct that results in conviction, a plea

of nolo contendere, or a plea of guilty or nolo contendere which
is held in abeyance pending the successful completion of
probation with respect to a crime of moral turpitude or any other
crime that, when considered with the functions and duties of the
occupation or profession for which the license was issued or is
to be issued, bears a reasonable relationship to the licensee's or
applicant's ability to safely or competently practice the
occupation or profession in violation of Subsection 58-1-
501(2)(c):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(x)  engaging in conduct that results in disciplinary action,

including reprimand, censure, diversion, probation, suspension,
or revocation, by any other licensing or regulatory authority
having jurisdiction over the licensee or applicant in the same
occupation or profession if the conduct would, in this state,
constitute grounds for denial of licensure or disciplinary
proceedings under Section 58-1-401 in violation of Subsection
58-1-501(2)(d):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the
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second offense
(y)  engaging in conduct, including the use of intoxicants,

drugs, narcotics, or similar chemicals, to the extent that the
conduct does, or might reasonably be considered to, impair the
ability of the licensee or applicant to safely engage in the
occupation or profession in violation of Subsection 58-1-
501(2)(e):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(z)  practicing or attempting to practice an occupation or

profession regulated under this title despite being physically or
mentally unfit to do so in violation of Subsection 58-1-
501(2)(f):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(aa)  practicing or attempting to practice an occupation or

profession regulated under this title through gross
incompetence, gross negligence, or a pattern of incompetency or
negligence in violation of Subsection 58-1-501(2)(g):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(bb)  practicing or attempting to practice an occupation or

profession requiring licensure under this title by any form of
action or communication which is false, misleading, deceptive,
or fraudulent in violation of Subsection 58-1-501(2)(h):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(cc)  practicing or attempting to practice an occupation or

profession regulated under this title beyond the scope of the
licensee's competency, abilities, or education in violation of
Subsection 58-1-501(2)(i):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(dd)  practicing or attempting to practice an occupation or

profession regulated under this title beyond the scope of the
licensee's license in violation of Subsection 58-1-501(2)(j):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ee)  verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's practice under this title or otherwise facilitated by the
licensee's license in violation of Subsection 58-1-501(2)(k):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ff)  acting as a supervisor without meeting the

qualification requirements for that position that are defined by
statute or rule in violation of Subsection 58-1-501(2)(l):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(gg)  issuing, or aiding and abetting in the issuance of, an

order or prescription for a drug or device in violation of
Subsection 58-1-501(2)(m):

First Offense: $5,000-$10,000

Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(hh)  violating a provision of Section 58-1-501.5 in

violation of Subsection 58-1-501(2)(n):
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ii)  surrendering licensure to any other licensing or

regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document
has been filed against the applicant or licensee alleging
unprofessional or unlawful conduct in violation of Subsection
R156-1-501(1):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(jj)  practicing a regulated occupation or profession in,

through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company in violation of Subsection
R156-1-501(2):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(kk)  practicing a regulated occupation or profession in,

through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd" in the commercial use of the name of the limited
partnership in violation of Subsection R156-1-501(3):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ll)  practicing a regulated occupation or profession in,

through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation in violation of Subsection R156-1-501(4):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(mm)  using a DBA (doing business as name) which has

not been properly registered with the Division of Corporations
and with the Division of Occupational and Professional
Licensing in violation of Subsection R156-1-501(5):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(nn)  failing, as a prescribing practitioner, to follow the

"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", May 2004, established by the Federation of
State Medical Boards in violation of Subsection R156-1-501(6):

First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(oo)  prescribing or administering to oneself any Schedule

II or III controlled substance which is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug in violation of Subsection R156-37-502(1)(a):



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 39

First Offense: $5000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(pp)  prescribing or administering a controlled substance

for a condition he/she is not licensed or competent to treat in
violation of Subsection R156-37-502(1)(b):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(qq)  violating any federal or state law relating to controlled

substances in violation of Subsection R156-37-502(2):
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(rr)  failing to deliver to the Division all controlled

substance license certificates issued by the Division to the
Division upon an action which revokes, suspends or limits the
license in violation of Subsection R156-37-502(3):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ss)  failing to maintain controls over controlled substances

which would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances in violation of Subsection R156-37-502(4):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(tt)  being unable to account for shortages of controlled

substances any controlled substance inventory for which the
licensee has responsibility in violation of Subsection R156-37-
502(5):

First Offense: $1,000-$5,000
Second Offense: $5,000-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(uu)  knowingly prescribing, selling, giving away, or

administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to a drug dependent person, as defined in Subsection 58-37-
2(1)(s), except for legitimate medical purposes as permitted by
law in violation of Subsection R156-37-502(6):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(vv)  refusing to make available for inspection controlled

substance stock, inventory, and records as required under this
rule or other law regulating controlled substances and controlled
substance records in violation of Subsection R156-37-502(7):

First Offense: $5,000-$10,000
Second Offense: $10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(ww)  violating any other provision of Section 58-37-8

"Prohibited Acts" not listed herein:
First Offense: $500-$5,000
Second Offense: $1,500-$10,000
Ongoing Offense(s): $2,000 per day but not less than the

second offense
(2)  Citations shall not be issued for third offenses, except

in extraordinary circumstances approved by the investigative
supervisor.

(3)  If multiple offenses are cited on the same citation, the

fine shall be determined by evaluating the most serious offense.
(4)  An investigative supervisor may authorize a deviation

from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-68-602.  Medical Records.
In accordance with Subsection 58-68-803(1), medical

records shall be maintained to be consistent with the following:
(1)  all applicable laws, regulations, and rules; and
(2)  the AMA "Code of Medical Ethics", 2012-2013

edition, which is hereby incorporated by reference.

R156-68-603.  Alternate Medical Practice.
(1)  A licensed osteopathic physician may engage in

alternate medical practices as defined in Subsection R156-68-
102(4) and shall not be considered to be engaged in
unprofessional conduct on the basis that it is not in accordance
with generally accepted professional or ethical standards as
unprofessional conduct defined in Subsection 58-1-501(2)(b),
if the licensed osteopathic physician:

(a)  possesses current generally accepted written
documentation, which in the opinion of the board, demonstrates
the treatment or therapy has reasonable potential to be of benefit
to the patient to whom the therapy or treatment is to be given;

(b)  possesses the education, training, and experience to
competently and safely administer the alternate medical
treatment or therapy;

(c)  has advised the patient with respect to the alternate
medical treatment or therapy, in writing, including:

(i)  that the treatment or therapy is not in accordance with
generally recognized standards of the profession;

(ii)  that on the basis of current generally accepted medical
evidence, the physician and surgeon finds that the treatment or
therapy presents no greater threat to the health, safety, or
welfare of the patient than prevailing generally recognized
standard medical practice; and

(iii)  that the prevailing generally recognized standard
medical treatment or therapy for the patient's condition has been
offered to be provided, or that the physician and surgeon will
refer the patient to another physician and surgeon who can
provide the standard medical treatment or therapy; and

(d)  has obtained from the patient a voluntary informed
consent consistent with generally recognized current medical
and legal standards for informed consent in the practice of
medicine, including:

(i)  evidence of advice to the patient in accordance with
Subsection (c); and

(ii)  whether the patient elects to receive generally
recognized standard treatment or therapy combined with
alternate medical treatment or therapy, or elects to receive
alternate medical treatment or therapy only.

(2)  Alternate medical practice includes the practice of
homeopathic medicine.

R156-68-604.  Required Reporting of Annual Review by
Osteopathic Physicians of Dispensing Practices of Those
Authorized to Dispense an Opiate Antagonist.

(1)  In accordance with Subsection 26-55-105(2)(c), an
osteopathic physician who issues a standing prescription drug
order authorizing the dispensing of an opiate antagonist shall
annually submit a written report to the division indicating that
he has reviewed at least annually the dispensing practices of
those authorized by the osteopathic physician to dispense the
opiate antagonist.

(2)  The report described above shall be submitted no later
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than January 31 of each calendar year and shall continue as long
as the standing order remains in effect.  Null reporting is not
required.

(3)  An osteopathic physician shall be considered to have
satisfactorily reviewed the dispensing practices of those
authorized by the osteopathic physician to dispense the opiate
antagonist by reviewing the report of the licensee dispensing the
opiate antagonist specified in Subsection R156-17b-625(1).

KEY:  osteopaths, licensing, osteopathic physician
February 21, 2017 58-1-106(1)(a)
Notice of Continuation February 7, 2013 58-1-202(1)(a)

58-68-101



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 41

R156.  Commerce, Occupational and Professional Licensing.
R156-76.  Professional Geologist Licensing Act Rule.
R156-76-101.  Title.

This rule is known as the "Professional Geologist Licensing
Act Rule".

R156-76-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 76,

as used in Title 58, Chapters 1 and 76, or this rule:
(1)  "ASBOG" means Association of State Boards of

Geology.
(2)  "Geosciences", as used in Subsection 58-76-302(4)(a),

means an earth science degree, which results in sufficient
geological knowledge to enable the practice of geology before
the public.

(3)  "Qualified individual", as used in Section R156-76-
302c, means a person who is licensed as a professional geologist
in a recognized jurisdiction, or who otherwise meets the
requirements for licensure as defined in Sections 58-76-302 and
R156-76-302b and R156-76-302c.

(4) "Practice of geology before the public", as used in
Subsection 58-76-102(3) does not include the following
activities:

(a)  routine sampling, laboratory work or geological
drafting, where the elements of initiative, scientific judgment,
and decision-making are lacking;

(b)  data acquisition where geological interpretation is
minimal and incidental (for example mud-logging, wireline
logging, rock property measurements, dating, and geochemical,
geophysical and biological surveys);

(c)  the following aspects of paleontology:
(i)  taxonomy;
(ii)  biologic analysis of organisms; or
(iii)  investigation and reporting of deposits which may be

fossiliferous, including incidental geological analysis; or
(d)  the following aspects of the practice of anthropology

and archeology:
(i)  archeological survey, excavation, and reporting;
(ii)  production of archeological plan views, profiles, and

regional overviews; or
(iii)  investigation and reporting of artifacts or deposits that

are modified or affected by past human behavior.
(5)  "Principal", as used in Subsection 58-76-603(2), means

the licensee assigned to and personally accountable for the
production of specified professional geologic projects within an
organization.

(6)  "Recognized jurisdiction", as used in Subsection R156-
76-302d(2), means any state, district or territory of the United
States that issues a license for a professional geologist, and
whose licensure requirements include:

(a)  a bachelors or post graduate degree in the geosciences
from an accredited institution or equivalent foreign education as
determined by the International Credentialing Association and
the Division in collaboration with the board;

(b)  documented qualifying experience requirements similar
to the experience requirements found in Subsection 58-76-
302(5) and Section R156-76-302; and

(c)  passing the ASBOG Fundamentals of Geology (FG)
and the ASBOG Principles and Practice of Geology (PG)
Examination.

(7)  "Unprofessional conduct", as defined in Title 58,
Chapters 1 and 76, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-76-502.

R156-76-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 76.

R156-76-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-76-302b.  Qualifications for Licensure - Education
Requirements.

(1)  In accordance with Section 58-76-302, the education
requirements for graduates of an approved geoscience program
are as follows:

(a)  an earned bachelors or masters degree in geology from
an accredited institution; or

(b)  an earned bachelor or post-graduate degree in the
geosciences from an accredited institution including the
completion of a minimum of 24 semester or 36 quarter hours in
upper level or graduate geology courses, which includes one or
more of the following subject areas:

(i)  structural geology;
(ii)  geophysics;
(iii)  sedimentology/stratigraphy/paleontology;
(iv)  mineralogy/petrology/geochemistry;
(v)  engineering geology/environmental geology;
(vi)  hydrogeology/hydrology;
(vii)  geomorphology/remote sensing;
(viii)  economic geology/petroleum geology; and
(ix)  field geology.
(2)  In accordance with Section 58-1-302, an applicant who

has been educated in a foreign country shall submit a course-by-
course accreditation evaluation completed by International
Credentialing Associates to determine program equivalency.

R156-76-302c.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsection 58-76-302(5), active
professional practice requirements are clarified or established as
follows:

(1)  Professional practice shall be obtained after completing
the minimum educational requirement for licensure.

(2)  One year of active professional practice shall consist
of a minimum of 2,000 hours of geological work experience
under the supervision of a qualified individual, or in responsible
charge as permitted by law.

(3)  No more than 2,000 hours of active professional
practice may be gained in any 12 month period of time.

(4)  Qualifying work engagements consist of a range of
activities included in the practice of geology consisting of more
than the performance or supervision of geological work
activities that are routine, such as routine sampling, laboratory
work, or geological drafting, where the elements of initiative,
scientific judgment and decision-making are lacking.

(5) Three years of geologic research or teaching activity in
upper division or graduate level geology classes at an accredited
university is equivalent to one year of qualifying experience.

R156-76-302d.  Qualifications for Licensure - Examination
Requirements.

(1)  In accordance with Subsection 58-76-302(6), except as
otherwise provided in Subsection (2) or(3), the examination
requirements for licensure as a professional geologist after
January 1, 2004 are established as follows:

(a)  the ASBOG Fundamentals of Geology ("FG")
Examination with a passing score as recommended by the
ASBOG; and

(b)  the ASBOG Principles and Practice of Geology ("PG")
Examination with a passing score as established by the ASBOG.

(2)  The ASBOG FG Examination shall not be required for
an applicant who:

(a)  has practiced as a principal for five years of the last
seven years preceding the date of the license application;

(b)  was not required to pass the ASBOG FG Examination
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for initial licensure from the recognized jurisdiction the
applicant was originally licensed; and

(c)  has passed the ASBOG PG Examination.
(3)  The ASBOG FG and PG Examinations shall not be

required for an applicant who:
(a)  has practiced as a principal for five years during the last

seven years preceding the date of the license application;
(b)  has been licensed for 20 years preceding the date of the

license application; and
(c)  who was not required to pass the ASBOG FG and PG

Examination for initial licensure from the recognized
jurisdiction the applicant was originally licensed, but was
required to pass a predecessor exam established by the
recognized jurisdiction.

R156-76-303.  Renewal Cycle - Procedures.
In accordance with Subsection 58-1-308(1), the renewal

date for the two-year renewal cycle applicable to licensees under
Title 58, Chapter 76, is established by rule in Section R156-1-
308.

R156-76-304.  Exemption from Licensure.
The exemption from licensure in Subsection 58-76-304(1)

is defined or clarified as follows: An "employee" or
"subordinate", as used therein and elsewhere in Title 58,
Chapter 76, or this rule, means an individual who:

(1)  is not licensed as a professional geologist;
(2)  works with, for, or provides professional geologic

services on work initiated by a person licensed as a professional
geologist; and

(3)  works only under the administration, charge, control,
command, authority, oversight, guidance, jurisdiction,
regulation, management, and authorization of a person licensed
as a professional geologist.

R156-76-501.  Administrative Penalties - Unlawful Conduct.
In accordance with Sections 58-76-501 and 58-76-502 and

Subsections 58-1-501(1)(a) through (d), unless otherwise
ordered by the presiding officer, the following fine schedule
shall apply.

(1)  Engaging in unlicensed practice or using any title that
would cause a reasonable person to believe the user of the title
is licensed under this chapter.

First Offense:  $800
Second Offense:  $1,600
(2)  Engaging in, or representing oneself as engaged in the

practice of geology as a corporation, proprietorship, partnership,
or limited liability company unless exempted from licensure.

First Offense:  $800
Second Offense:  $1,600
(3)  Impersonating another licensee or engaging in practice

under this chapter using a false or assumed name, unless
permitted by law.

First Offense:  $1,000
Second Offense:  $2,000
(4)  Knowingly employing any person to practice under this

chapter who is not licensed to do so.
First Offense:  $1,000
Second Offense:  $2,000
(5)  Knowingly permitted any person to use his license

except as permitted by law.
First Offense:  $1,000
Second Offense:  $2,000
(6)  Citations shall be issued for third offenses, except in

extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-76-
502(1)(i).

(7)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(8)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(9)  In all cases the presiding officer shall have the
discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount based
upon the evidence reviewed.

R156-76-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  submitting an incomplete final plan, specification,

report or set of plans to:
(a)  a client, when the licensee represents, or could

reasonably expect the client to consider the plan, specification,
report or set of plans to be complete and final; or

(b)  to a government official for the purpose of obtaining
a permit;

(2)  failing as a principal to exercise responsible charge;
(3)  failing as a supervisor to exercise supervision of an

employee, subordinate, associate or drafter; or
(4)  failing to conform to the accepted and recognized

standards and ethics of the profession including those stated in
Section 16 Code of Ethics of the 2011 edition of the "National
Association of State Boards of Geology (ASBOG) Model Rules
and Regulations", which is hereby incorporated by reference.

R156-76-601.  Seal Requirements.
(1)  In accordance with Section 58-76-601, the seal design

and implementation shall be:
(a)  each seal shall be a circular seal, 1-1/2 inches

minimum diameter;
(b)  each seal shall include the licensee's name, license

number, "State of Utah", and "Licensed Professional Geologist";
(c)  each seal shall be signed and dated with the signature

and date appearing across the face of each seal imprint;
(d)  each original set of final geologic map, cross-section,

sketch, drawing, plan, or report prepared, as a minimum, shall
have the original seal imprint, original signature and date placed
on the cover or title sheet;

(e)  a seal may be a wet stamp, embossed, or electronically
produced; and

(f)  copies of the original set of plans, specifications,
reports, maps, sketches, surveys, drawings, documents and plats
which contain the original seal, original signature and date are
permitted, if the seal, signature and date is clearly recognizable.

KEY:  licensing, professional geologists, geology
November 7, 2016 58-1-106(1)(a)
Notice of Continuation February 2, 2017 58-1-202(1)(a)

58-76-101
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R164.  Commerce, Securities.
R164-101.  Securities Fraud Reporting Program Act.
R164-101-1.  Application and Award Procedures.

(A)  Authority and Purpose
(1)  The Division enacts this rule under authority granted

by Sections 61-1-24, -103 and -107.
(2)  This rule describes the procedures for filing an

application for an award under the Securities Fraud Reporting
Program Act and procedures for the making or denial of such
award.

(B)  Definitions
(1)  "Act" means the Utah Uniform Securities Act, Utah

Code Ann. Section 61-1-1 et seq.
(2)  "Application" means the form designated by the

Division through which an individual ("reporter") may report
violations of the Act in accordance with Section 61-1-103.

(3)  "Award" means a payment authorized by the Utah
Securities Commission ("Commission") as described in Section
61-1-106.

(4)  "Reporter" means an individual who provides original
information relating to a violation in accordance with Section
61-1-103.

(C)  Application Requirements
(1)  To be considered for an award, a reporter shall submit

to the Division an application containing the information set
forth in Section 61-1-103 and any other information required by
the Division.

(D)  Award Procedures
(1)  At the conclusion of an action that meets the criteria of

Subsection 61-1-106(1) and Section 61-1-107, and in
consideration of the criteria set forth in Subsection 61-1-106(3),
the Commission may make an award to one or more reporters.

(2)  Prior to making an award, the Commission shall
confirm the reporter meets the requirements of Section 61-1-
103.  In determining whether the reporter meets such
requirements, the Commission may request any relevant
information from the Division or from the reporter.

(3)  Upon making an award, the Commission shall enter an
order that payment be made from the Securities Investor
Education, Training, and Enforcement Fund.  The Division shall
make payment to the reporter in compliance with Section 61-1-
18.7.

(4)  If the Commission denies an award, the Commission
shall enter an order denying the award.  A person aggrieved by
such order may appeal the denial as set forth in Subsection 61-1-
107(4)(b).

(5)  A majority of the Commission shall constitute a
quorum for making or denying an award.

(6)  The Commission shall make or deny an award within
one hundred and twenty (120) days following the payment of a
monetary sanction in excess of $50,000 in an action described
in Subsection (D)(1).

KEY:  securities, securities regulation, securities fraud
reporting program
February 21, 2012 61-1-18.7
Notice of Continuation February 7, 2017 61-1-24

61-1-101
61-1-103
61-1-106
61-1-107
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R277.  Education, Administration.
R277-106.  Utah Professional Practices Advisory
Commission Appointment Process.
R277-106-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Subsection 53A-6-303(1)(a), which directs the Board
to adopt rules establishing procedures for nominating and
appointing UPPAC members.

(2)  The purpose of this rule is to establish nomination and
appointment procedures for UPPAC members.

R277-106-2.  Definitions.
(1)(a)  "Nomination application" means a form prepared by

the Superintendent as described in R277-106-3.
(2)  "Utah Professional Practices Advisory Commission" or

"UPPAC" means an advisory commission established under
Section 53A-6-301 to assist and advise the Board in matters
relating to the professional practices of educators.

R277-106-3.  UPPAC Notification, Nomination and
Application Process.

(1)  The UPPAC Executive Secretary shall notify school
districts, charter schools, and education organizations in writing
of openings on UPPAC for the upcoming term by May 1.

(2)  The Superintendent shall develop a nomination
application through which an applicant expresses interest in
serving on UPPAC, which outlines the expectations and time
commitment required of a UPPAC member.

(3)  A nomination application must be signed by:
(a)  the applicant;
(b)  in the case of a licensed educator whose primary

assignment is teaching or school level, the applicant's principal
and superintendent or charter school director;

(c)  in the case of a licensed educator whose assignment is
as a principal or at the district level, the applicant's
superintendent;

(d)  in the case of a licensed educator whose assignment is
as a district superintendent or charter school director, the
applicant's local board or charter school governing board chair;
and

(e)  in the case of an education organization representative,
an officer of the education organization as provided in
Subsection 53A-6-302(1).

(3)  An educator shall submit a statement of interest and
resume or vita along with the nomination application.

(4)  An applicant who is interested in serving on UPPAC
shall submit a nomination application to the Superintendent by
May 31.

R277-106-4.  UPPAC Selection Process.
(1)  The UPPAC Executive Secretary shall review all

complete and properly filed applications and may make
recommendations to the Superintendent and Board prior to June
1.

(2)  Prior to making the recommendations described in
Subsection (1), the Executive Secretary may seek additional
information to provide to the Superintendent and Board about
the experience and qualification of UPPAC applicants.

(3)  Prior to making the recommendations described in
Subsection (1), the Executive Secretary shall consider
demographic diversity, including:

(i)  rural and urban representation;
(ii)  geographical balance;

(iii)  elementary and secondary representation;
(iv)  gender diversity;
(v)  ethnic diversity;
(vi)  specialized knowledge of an applicant; and
(vii)  representation of LEA superintendents, principals, or

charter school administrators.
(4)  In addition to receiving recommendations from the

UPPAC Executive Secretary, as described in Subsection (1), the
Superintendent shall solicit recommendations from the Board
prior to making UPPAC appointments consistent with Section
53A-6-303.

(6)  If a current UPPAC member desires to serve a second
term, the member shall indicate the desire to serve an additional
term in writing to the Superintendent prior to May 1 of the year
in which the member's term expires.

(7)  The application of a UPPAC member seeking
reappointment shall be considered for recommendation at the
same time that new appointments are considered.

(8)  The Executive Secretary may retain nomination
applications for consideration in the event of mid-term
vacancies or for vacancies in subsequent years.

R277-106-5.  Education Organization Member
Appointments.

(1)  The state organization or a local chapter of the
education organization with the largest membership of parents
of students and teachers in the state may nominate community
members to serve on UPPAC.

(2)  Community members may submit their names to the
education organization described in Section 53A-6-302(1) for
nomination by the organization.

(3)  The two education organization members may not
serve concurrent terms.

R277-106-6.  Filling of Vacancies.
(1)  The UPPAC Executive Secretary shall recommend

names to the Superintendent and Board to fill UPPAC vacancies
that occur midyear.

(2)  The UPPAC Executive Secretary may recommend
names of previous applicants for UPPAC vacancies or names
from school districts or charter schools or other groups or areas
of the state that are under represented.

KEY:  professional competency, professional practices
February 7, 2017 Art X Sec 3
Notice of Continuation December 14, 2016 53A-6-303(1)(a)

53A-1-401
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R277.  Education, Administration.
R277 113. LEA Fiscal and Auditing Policies.
R277-113-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law;

(c)  Subsection 53A-1-402(1)(e)(i), which directs the Board
to establish rules and minimum standards for school
productivity and cost effectiveness measures;

(d)  Subsection 53A-1-402(1)(e)(iv),which allows the
Board to adopt rules regarding financial, statistical, and student
accounting requirements;

(e)  Section 53A-1-404, which allows the Board to approve
auditing standards for school boards; and

(f)  Section 53A-1-405, which requires the Board to verify
accounting procedures of school board for the purpose of
determining the allocation of Uniform School Funds.

(2)  The purpose of this rule is to:
(a)  require LEAs to formally adopt and implement policies

regarding the management and use of public funds;
(b)  provide minimum standards, procedures and

definitions for LEA policies;
(c)  direct that LEAs make policies, procedures and training

materials available to the public and readily accessible on LEA
or public school websites, to the extent of resources available;

(d)  require LEAs to train employees in:
(i)  appropriate financial practices;
(ii)  necessary accounting procedures; and
(iii)  ethical financial practices; and
(e)  specify uniform budgeting, accounting, and auditing

procedures for LEAs consistent with GAAP and GAAS.

R277-113-2.  Definitions.
(1)  "Accrual basis of accounting" means a basis of

accounting that records:
(a)  revenue when earned and expenses when incurred; and
(b)  transactions irrespective of the dates on which any

associated cash flows occur.
(2)  "Arm's length transaction" means a transaction between

two unrelated, independent, and unaffiliated parties or a
transaction between two parties acting in their own self interest
that is conducted as if the parties were strangers so that no
conflict of interest exists.

(3)  "Exclusive contract or arrangement" means an
agreement requiring a buyer to purchase or exchange all needed
goods or services from one seller.

(4)  "FASB" means the Financial Accounting Standards
Board whose purpose is to establish GAAP for
nongovernmental entities within the United States.

(5)  "GAAP" means Generally Accepted Accounting
Principles or a common framework of accounting rules and
standards for financial reporting promulgated by either FASB or
GASB, as applicable to the reporting entity.

(6)  "GAAS" means Generally Accepted Auditing
Standards or a set of auditing standards and guidelines
promulgated by the Auditing Standards Board of the American
Institute of Certified Public Accountants.

(7)  "GASB" means the Governmental Accounting
Standards Board whose purpose is to establish GAAP for state
and local governments within the United States.

(8)  "Internal controls" means a process, implemented by an
entity's governing body, management, or other personnel,
designed to provide reasonable assurance regarding the
achievement of objectives in the following categories:

(a)  Effectiveness and efficiency of operations;

(b)  Reliability of reporting for internal and external use;
and

(c)  Compliance with applicable laws and regulations.
(9)  "LEA" includes, for purposes of this rule, the Utah

Schools for the Deaf and the Blind.
(10)  "Management" means:
(a)  an LEA superintendent or director;
(b)  deputy or associate;
(c)  business administrator or manager; or
(d)  other educational administrator or designated staff.
(11)  "Modified accrual basis of accounting" means a basis

of accounting, commonly used by government agencies, that
recognizes revenues when they become available and
measurable and recognizes expenditures when liabilities are
incurred.

(12)  "Non-operating LEA" means an LEA that has not
received minimum school program funds or federal funds and
is not providing educational services during a fiscal year, such
as an LEA in a start-up period.

(13)  "Operating LEA" means an LEA that has received
state minimum school program funds or federal funds and is
providing educational services during a fiscal year.

(14)  "Public funds" has the same meaning as that terms is
defined in Subsection 51-7-3(26).

(15)  "School sponsored" means an activity, fundraising
event, club, camp, clinic, or other event or activity that is
authorized by a specific LEA or public school, according to
local board policy, and satisfies at least one of the following
conditions:

(a)  the activity is managed or supervised by an LEA or
public school, or LEA or public school employee;

(b)  the activity uses the LEA or public school's facilities,
equipment, or other school resources; or

(c)  the activity is supported or subsidized, more than
inconsequentially, by public funds, including the public school's
activity funds or minimum school program dollars.

(16)  "Title IX" refers to that portion of the United States
Education Amendments of 1972 codified as 20 U.S.C. 1681
through 20 U.S.C. 1688.

(17)  "Utah Public Officers' and Employees' Ethics Act,"
Title 67, Chapter 16, means an act that provides standards of
conduct for officers and employees of the state of Utah and its
political subdivisions in areas where there are actual or potential
conflicts of interest between public duties and private interests.

R277-113-3.  Superintendent Responsibilities.
(1)  The Superintendent shall provide training,

informational materials, and model policies for use by LEAs in
developing LEA and public school-specific financial policies.

(2)  The Superintendent shall provide online training and
resources for LEAs regarding the use and management of public
funds and ethical practices for licensed Utah educators who
manage, control, participate in fundraising, or expend public
funds.

(3)  The Superintendent shall provide and establish a cycle
for state review of LEA fiscal policies and standards.

(4)  The Superintendent shall work with and provide
information upon request to the Utah State Auditor's Office, the
Legislative Fiscal Auditors, and other state agencies with the
right to information from the Board.

R277-113-4.  LEA Fiscal Responsibilities.
(1)(a)  An LEA shall develop and implement written fiscal

policies, subject to approval by the LEA's board, as required by
R277-113-5.

(b)  An LEA shall review the LEA's fiscal policies
annually.

(2)  An LEA shall develop a plan for annual training of
LEA and public school employees on policies enacted by the
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LEA specific to job function.
(3)  LEA policies shall be available at each LEA main

office, at individual public schools, and on the LEA's website.
(4)  LEA fiscal policies and training may have different

components, specificity, and levels of complexity for public
elementary and secondary schools.

(5)  An LEA may have one or more policies to satisfy the
minimum requirements of this R277-113.

(6)  An LEA policy may reference specific training manuals
or other resources that provide detailed descriptions of business
practices which are too lengthy or detailed to include in the LEA
policy.

(7)  An LEA governing board shall have the following
responsibilities:

(a)  ensure that LEA management properly develops and
adheres to a sound system of documented internal controls
consistent with R277-113-6.

(b)  develop a process to regularly review:
(i)  LEA management's budget and financial reporting

practices;
(ii)  financial statements;
(iii)  LEA financial position; and
(iv)  LEA and individuals school records;
(c)  make monthly reports on the fiscal position of the LEA

to the LEA board;
(d)  monitor LEA contract services by:
(i)  determining the appropriate scope of contracts with

management companies that provide business services and
student services;

(ii)  managing the procurement process in compliance with
Title 63G, Chapter 6a;

(iii)  making recommendations to the LEA board on the
results of the procurement process;

(iv)  assessing the performance of management companies;
and

(v)  ensuring management implements sufficient internal
controls over the functions of management companies;

(e)  monitor procurement and use of systems and software
applications for compliance with financial and student privacy
laws; and

(f)  monitor LEA expenditure of restricted funds to ensure
compliance with applicable laws and grant terms and conditions.

(8)  A public education foundation established by an LEA
shall follow the requirements set forth in Section 53A-4-205.

R277-113-5.  LEA Audit Responsibilities.
(1)  An LEA governing board shall designate board

members to serve on an audit committee, consistent with Section
53A-30-102(1).

(2)  An LEA audit committee shall:
(a)  if required by Section 53A-30-103, establish an

internal audit program that provides internal audit services for
the programs administered by the LEA;

(b)  receive a report of the risk assessment process
undertaken by the LEA management in collaboration with the
internal audit department;

(c)  monitor the internal and external audit process by:
(i)  determining the appropriate scope of the independent

external audit;
(ii)  determining the appropriate scope of non-audit

services to be performed by the independent auditor;
(iii)  managing the audit procurement process in

compliance with Title 63G, Chapter 6a, State Procurement
Code;

(iv)  making recommendations to the LEA board on the
results of the procurement process;

(v)  facilitating regular direct communication with
independent external auditors;

(vi)  receiving independent external audit report and

financial statements;
(vii)  ensuring management implements corrective actions;
(viii)  assessing performance of the independent auditors;
(ix)  reviewing disagreements between independent

auditors and management;
(x)  prioritizing the internal audit plan based on risk;
(xi)  receiving audit reports from internal auditors,

contractors providing internal audit services, and other
regulatory bodies; and

(xii)  providing an independent forum for internal auditors,
internal audit contractors, and other regulatory bodies to report
findings of fraud, waste, abuse, non-compliance, or control
weaknesses, particularly if management is involved;

(d)  conduct or advise the LEA board in an annual
evaluation of internal audit personnel or contractors providing
internal audit services;

(e)  ensure that issues and exceptions reported by internal
auditors, or other regulatory bodies are resolved in a timely
manner;

(f)  present the audit reports of external auditors, internal
auditors or other regulatory bodies to the LEA board;

(g)  receive reports of reviews or audits conducted by the
Superintendent and ensure appropriate corrective actions is
taken in a timely manner; and

(h)  advise the local LEA board in the appointment of an
audit director or in contracting services for internal audit
services in accordance with Subsection 53A-30-103(3).

(3)(a)  An LEA shall follow the internal auditing
requirements of Title 53A, Chapter 30, Internal Audits.

(b)  An LEA internal audit director may not have
responsibilities for management or operations of the LEA.

(c)  If an LEA internal audit director contracts with a
consultant, any contractual agreement with the consultant shall
comply with the LEA's procurement policy.

(4)  An LEA shall obtain all audits and financial reports
required by Section 51-2a-201.

R277-113-6.  Required LEA Fiscal Policies.
(1)(a)  An LEA shall ensure that the LEA's fiscal policies

address all applicable Utah Code references or Board Rules.
(b)  The requirements set forth in this Section R277-113-6

are minimum requirements.
(c)  An LEA may include other related items, provide LEA

specific policy and guidance, and set polices that are more
restrictive and inclusive than the minimum provisions
established by Board rule.

(2)  LEA fiscal policies shall include the following:
(a)  a cash handling policy, which shall address cash

receipts (cash, checks, credit cards, and other items) collected at
the LEA and individual public schools and shall include:

(i)  establishment of internal controls and procedures over
the collection, deposit, and reconciliation of cash receipts
received; and

(ii)  compliance with Utah Code 51-4-2(2) regarding
deposits.

(b)  an expenditure policy, which shall address all
expenditures made by the LEA and individual public schools
and shall include:

(i)  establishment of internal controls and procedures over
the initiation, approval and monitoring of expenditures,
including:

(A)  credit, debit, or purchase card transactions;
(B)  employee reimbursements;
(C)  travel; and
(D)  payroll;
(ii)  directives regarding the appropriate use of the LEA's

tax exempt status number;
(iii)  compliance with Section 63G-6a-1204 regarding

length of multi-year contracts;
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(iv)  compliance with:
(A)  Title 63G, Chapter 6a;
(B)  Board rule regarding construction and improvements;

and
(C)  Title IX;
(v)  requirements for LEA contracts, including:
(A)  inclusion of specific scope of work language;
(B)  inclusion of federal requirements;
(C)  inclusion of language regarding data privacy and use,

where appropriate; and
(D)  legal review prior to LEA approval; and
(vi)  procedures and documentation maintained by the LEA

if the LEA chooses to enter into exclusive contracts or
arrangements consistent with state procurement law and the
LEA procurement policy.

(c)  a fundraising policy that:
(i)  establishes procedures for LEA and public school

fundraising in general;
(ii)  establishes an approval process for fundraising

activities for school sponsored activities;
(iii)  provides for compliance with school fee and fee

waiver provisions; and
(iv)  includes:
(A)  specific designation of employees by title or job

description who are authorized to approve fundraising, school
sponsored activities, and grant fee waivers with appropriate
attention to student and family confidentiality;

(B)  establishment of internal controls and procedures over
the approval of fundraising and school sponsored activities and
compliance with associated cash handling and expenditure
policies;

(C)  directives regarding the appropriate use of the LEA's
tax exempt status number and issuance of charitable donation
receipts;

(D)  procedures governing LEA or public school employee
interaction with parents, donors, and nonschool sponsored
organizations;

(E)  disclosure requirements for LEA and public school
employees approving, managing, or overseeing fundraising
activities, who also have a financial or controlling interest or
access to bank accounts in the fundraising organization or
company;

(F)  Provisions establishing compliance with:
(I)  Utah Constitution, Article X, Section 2, establishing a

free public education system;
(II)  R277-407; and
(III)  Title IX;
(v)  An LEA may include procedures governing:
(A)  student participation and incentives offered to

students;
(B)  allowable types of fundraising activities; and
(C)  participation in school sponsored activities by

volunteer or outside organizations;
(d)  an LEA donation and gift policy that includes:
(i)  an acceptance and approval process for:
(A)  monetary donations;
(B)  donations and gifts with donor restrictions;
(C)  donations of gifts, goods, materials, or equipment; and
(D)  donation of funds or items designated for construction

or improvements of facilities;
(ii)  establishment of internal controls and procedures over

the acceptance and approval of donations and gifts and
compliance with associated cash handling and expenditure
policies;

(iii)  directives regarding the appropriate use of the LEA's
tax exempt status number, and issuance of charitable donation
receipts;

(iv)  procedures regarding the objective valuation of
donations or gifts if advertising or other services are offered to

the donor in exchange for a donation or gift;
(v)  procedures governing LEA or public school employee

conduct with parents, donors, and nonschool sponsored
organizations;

(vi)  procedures establishing provisions for direct
donations or gifts to the LEA or LEA programs, individual
public school or public school programs;

(vii)  provisions restricting donations from being directed
at specific LEA employees, individual students, vendors, or
brand name goods or services;

(viii)  compliance with:
(A)  Title 63G, Chapter 6a;
(B)  state law and Board rule regarding construction and

improvements;
(C)  IRS regulations and tax deductible directives; and
(D)  Title IX;
(ix)  procedures for:
(A)  accepting donations and gifts through an LEA's legally

organized foundation, if applicable;
(B)  recognition of donors; or
(C)  granting naming rights; and
(e)  an LEA Financial Reporting policy, which shall

include the following:
(i)  a requirement that the LEA shall ensure financial

reporting in accordance with GAAP and audits of LEA financial
reporting in accordance with GAAS;

(ii)(A)  a requirement that the LEA shall provide financial
reporting in a manner consistent with the basis of accounting as
required by GAAP, as applicable to the entity; and

(B)  if an LEA follows FASB standards, a requirement that
the LEA shall provide reconciliation between the accrual basis
of accounting and modified accrual basis of accounting; and

(iii)  a requirement that the LEA shall provide data and
information consistent with budgeting, accounting, including
the uniform chart of accounts for LEAs, and auditing standards
for Utah LEAs provided online annually by the Superintendent.

(3)  The Superintendent shall maintain a School Finance
website with applicable Utah statutes, Board rules, and uniform
rules for:

(a)  budgeting;
(b)  financial accounting, including a chart of accounts

required for an LEA;
(c)  student membership and attendance accounting;
(d)  indirect costs and proration;
(e)  financial audits;
(f)  statistical audits; and
(g)  compliance and performance audits.

R277-113-7.  School Sponsored Activities.
(1)(a)  If an activity, fundraising event, clinic, club, camp,

or activity does not meet the definition of school sponsored and
is organized by a third party, then the requirements of
Subsection R277-113-4(11) do not apply.

(b)  All transactions pertaining to nonschool sponsored
events shall be conducted at arm's length.

(c)  Revenues and expenditures from nonschool sponsored
events may not be commingled with public funds.

(2)  For nonschool sponsored events, funds may only be
managed or held by a public school employee consistent with
R277-107.

(3)  The definition of school sponsored and requirements
of R277-113-4(11) do not apply to non-curricular clubs
specifically authorized and meeting all criteria of Sections 53A-
11-1205 through 53A-11-1208.

(4)  An LEA or individual public school shall comply with
the following regarding school and nonschool sponsored
activities:

(a)  An LEA may establish LEA specific rules or polices
designating categories of school sponsored activities or groups
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and establishing LEA policy regarding use of facilities or LEA
resources.

(b)  An LEA may enter into contractual agreements to
allow for fundraising and use of LEA facilities.

(i)  An agreement under Subsection (4)(a) shall take into
consideration the LEA's fiduciary responsibility for the
management and use of public funds.

(ii)  An LEA should consult with the LEA's insurer or legal
counsel, or both, to ensure risks are adequately considered and
managed;

(c)  An LEA shall annually review fundraising activities
that support or subsidize LEA or public school-authorized clubs,
activities, sports, classes or programs to determine if the
activities are school sponsored;

(d)  An LEA shall ensure that revenues raised from school
sponsored activities and funds expended from the proceeds are
classified and processed as public funds;

(e)  An LEA shall maintain adequate records to verify that
funds collected from or during school sponsored activities are in
compliance with LEA cash handling policies as required by
R277-113-5;

(f)  An LEA shall maintain adequate records to show that
expenditures made to support activities from LEA or public
school funds are in compliance with LEA expenditure of funds
policies as required by R277-113-5; and

(g)  An LEA shall:
(i)  make records of activities available to parents, students,

and donors;
(ii)  maintain records in sufficient detail to track individual

contributions and expenditures, as well as overall financial
outcome;

(iii)  restrict access to records as required by state or federal
law.

R277-113-8.  LEA Policies and Compliance with State and
Federal Law.

(1)  An LEA is responsible to ensure that its policies
comply with the following state laws and Board Rules:

(a)  Utah Constitution Article X, Section 3;
(b)  Title 63G, Chapter 6a, Utah Procurement Code;
(c)  Title 51, Chapter 4, Deposit of Funds Due State;
(d)  Title 67, Chapter 16, Utah Public Officers' and

Employees' Ethics Act;
(e)  Family Educational Rights and Privacy Act, 20 U.S.C.

1232g;
(f)  Title 63G, Chapter 2, Government Records Access and

Management Act;
(g)  Title 53A, Chapter 12, Fees and Textbooks;
(h)  Section 53A-4-205, Public Education Foundations;
(i)  Title 53A, Chapter 11, Part 12, Student Clubs Act;
(j)  Title 51, Chapter 2a, Accounting Reports from Political

Subdivisions, Interlocal Organizations, and Other Local Entities
Act;

(k)  Additional state legal compliance guides for operating
LEAs and non-operating LEAs as published by the office of the
state Auditor;

(l)  Subsection 51-7-3(26), Definition of Public Funds;
(m)  Title 53A, Chapter 30, Internal Audits;
(n)  R277-407, School Fees;
(o)  R277-107, Educational Services Outside of Educator's

Regular Employment;
(p)  R277-515, Utah Educator Standards;
(q)  R277-605, Coaching Standards and Athletic Clinics.
(2)  An LEA shall include the following requirements of

Title IX in LEA policies:
(a)  Fundraising shall equitably benefit males and females;
(b)  Males and females shall have reasonably equal access

to facilities, fields, and equipment;
(c)  School sponsored activities shall be reasonably equal

for males and females.

KEY:  school sponsored activities, public funds, fiscal
policies and procedures, audit committee
February 7, 2017 Art X, Sec 3

53A-1-401
53A-1-402(1)(e)
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R277.  Education, Administration.
R277-114.  Corrective Action and Withdrawal or Reduction
of Program Funds.
R277-114-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision of public education in the
Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Subsection 53A-1-401(8)(c), which allows the Board
to make rules setting forth the procedures to be followed for
enforcing Board rules.

(2)  The purpose of the rule is to provide procedures for
public education program monitoring and corrective action for
noncompliance with identified:

(a)  program requirements;
(b)  program accountability standards; and
(c)  financial propriety.

R277-114-2.  Definitions.
(1)  "Program" means a public education project or plan

under the direction of the Board.
(2)  "Recipient" means an LEA or a school.

R277-114-3.  Program Monitoring.
(1)  For each program, the Superintendent shall design and

implement a consistent monitoring plan that includes standards
for both program outcomes and program financial compliance.

(2)  The Superintendent shall notify all recipients of the
initiation of or changes to any monitoring plan.

(3)  The Superintendent shall monitor compliance with:
(a)  program outcomes;
(b)  reporting requirements; and
(c)  financial compliance.

R277-114-4.  Corrective Action Plans.
(1)  The Superintendent shall place a recipient on a

corrective action plan when a recipient:
(a)  does not demonstrate satisfactory program outcomes;
(b)  demonstrates noncompliance with program

requirements or allowable program expenditures; or
(c)  does not comply with requests to provide accurate and

complete program or financial information.
(2)  The Superintendent shall clearly outline in a corrective

action plan:
(a)  all areas of noncompliance;
(b)  steps required to satisfy the corrective action plan; and
(c)  a reasonable time frame for the recipient to correct

identified issues.
(3)  A corrective action plan may also include provision

and a timeline for:
(a)  referral for monitoring by a Board section;
(b)  referral for monitoring to the Board's internal audit

department, with approval of the Board's Audit Committee;
(c)  periodic meetings between a recipient administrator or

governing board member and the Superintendent or a member
of the Superintendency;

(d)  planned appearances before the Board to provide status
updates; and

(e)  training for the LEA's staff.
(4)  The Superintendent may employ escalating restrictive

conditions in a corrective action plan based on:
(a)  the severity of the violation; or
(b)  repeated violations by an LEA.
(5)  The Superintendent may include penalties for non-

compliance with a corrective action plan in accordance with
Subsection 53A-1-401(8).

(6)  The Superintendent shall give notice and a copy of the
corrective action plan in writing to:

(a)  the recipient LEA's administrators;
(b)  the respective LEA's governing board; and
(c)  the charter school authorizer, if applicable.
(7)  The Superintendent shall report to the Board monthly

about the status of noncompliant program recipients.

R277-114-5.  Recipient Appeals.
(1)  A recipient may file an appeal to the Board of any

adverse decision of the Superintendent resulting from a
corrective action plan or penalty.

(2)  An appeal must be made in writing and within 30 days
of the date of the Superintendent's action.

(3)  The Board may:
(a)  review the appeal as a full board; or
(b)  refer the matter to the Board audit committee to make

a recommendation to the Board for action.

KEY:  programs, noncompliance, corrective action
February 7, 2017 Art X Sec 3
Notice of Continuation May 1, 2015 53A-1-401
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R277.  Education, Administration.
R277-210.  Utah Professional Practices Advisory
Commission (UPPAC), Definitions.
R277-210-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-6-306, which directs the Board to adopt
rules regarding UPPAC duties and procedures; and

(c)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2)  The purpose of this rule is to establish definitions for
terms in UPPAC activities.

(3)  The definitions contained in this rule apply to Rules
R277-210 through R277-216.

(b)  Any calculation of time called for by these rules shall
be governed by Utah R. Civ. P. 6.

R277-210-2.  Definitions.
(1)(a)  "Action" means a disciplinary action taken by the

Board adversely affecting an educator's license.
(b)  "Action" does not include a disciplinary letter.
(c)  "Action" includes:
(i)  a letter of reprimand;
(ii)  probation;
(iii)  suspension; and
(iv)  revocation.
(2)  "Administrative hearing" or "hearing" has the same

meaning as that term is defined in Section 53A-6-601.
(3)  "Alcohol related offense" means:
(a)  driving under the influence;
(b)  alcohol-related reckless driving or impaired driving;
(c)  intoxication;
(d)  driving with an open container;
(e)  unlawful sale or supply of alcohol;
(f)  unlawful permitting of consumption of alcohol by

minors;
(g)  driving in violation of an alcohol or interlock

restriction; and
(h)  any offense under the laws of another state that is

substantially equivalent to the offenses described in
Subsections(3)(a) through (g).

(4)  "Allegation of misconduct" means a written report
alleging that an educator:

(a)  has engaged in unprofessional or criminal conduct;
(b)  is unfit for duty;
(c)  has lost the educator's license in another state due to

revocation or suspension, or through voluntary surrender or
lapse of a license in the face of a claim of misconduct; or

(d)  has committed some other violation of standards of
ethical conduct, performance, or professional competence as
provided in Rule R277-515.

(5)  "Answer" means a written response to a complaint filed
by the Executive Secretary alleging educator misconduct.

(6)  "Applicant" means a person seeking:
(a)  a new license;
(b)  reinstatement of an expired, surrendered, suspended, or

revoked license; or
(c)  clearance of a criminal background review from

Executive Secretary at any stage of the licensing process.
(7)  "Boundary violation" means the same as that term is

defined in Rule R277-515.
(8)  "Chair" means the Chair of UPPAC.
(9)  "Complaint" means a written allegation or charge

against an educator filed by the Executive Secretary against the
educator.

(10)  "Complainant" means the Executive Secretary.

(11)  "Comprehensive Administration of Credentials for
Teachers in Utah Schools (CACTUS)" means the electronic file
developed by the Superintendent and maintained on all licensed
Utah educators.

(12)  "Conflict of interest" means the same as that term is
defined in Rule R277-101.

(13)(a)  "Conviction" means the final disposition of a
judicial action for a criminal offense, except in cases of a
dismissal on the merits.

(b)  "Conviction" includes:
(i)  a finding of guilty by a judge or jury;
(ii)  a guilty or no contest plea;
(iii)  a plea in abeyance; and
(iv)  for purposes of this rule, a conviction that has been

expunged.
(14)  "Criminal Background Review" means the process by

which the Executive Secretary, UPPAC, and the Board review
information pertinent to:

(a)  a charge revealed by a criminal background check;
(b)  a charge revealed by a hit as a result of ongoing

monitoring; or
(c)  an educator or applicant's self-disclosure.
(15)(a)  "Disciplinary letter" means a letter issued to a

respondent by the Board as a result of an investigation into an
allegation of educator misconduct.

(b)  "Disciplinary letter" includes:
(i)  a letter of admonishment;
(ii)  a letter of warning; and
(iii)  any other action that the Board takes to discipline an

educator for educator misconduct that does not rise to the level
of an action as defined in this section.

(16)  "Drug" means controlled substance as defined in
Section 58-37-2.

(17)  "Drug related offense" means any criminal offense
under:

(a)  Title 58, Chapter 37;
(b)  Title 58, Chapter 37a, Utah Drug Paraphernalia Act;
(c)  Title 58, Chapter 37b, Imitation Controlled Substances

Act;
(d)  Title 58, Chapter 37c, Utah Controlled Substance

Precursor Act;
(e)  Title 58, Chapter 37d, Clandestine Drug Lab Act; and
(f)  Title 58, Chapter 37e, Drug Dealer's Liability Act.

Sections 58-37 through 37e.
(18)  "Educator Misconduct" means:
(a)  unprofessional or criminal conduct;
(b)  conduct that renders an educator unfit for duty; or
(c)  conduct that is a violation of standards of ethical

conduct, performance, or professional competence as provided
in Rule R277-515.

(19)  "Executive Committee" means a subcommittee of
UPPAC consisting of the following members:

(a)  Executive Secretary;
(b)  Chair;
(c)  Vice-Chair; and
(d)  one member of UPPAC at large.
(20)  "Executive Secretary" means:
(a)  an employee of the Board who:
(i)  is appointed by the Superintendent to serve as the

UPPAC Director; and
(ii)  serves as a non-voting member of UPPAC, consistent

with Section 53A-6-302; or
(b)  the Executive Secretary's designee.
(21)  "Expedited Hearing" means an informal hearing

aimed at determining an Educator's fitness to remain in the
classroom held as soon as possible following an arrest, citation,
or charge for a criminal offense requiring mandatory self-
reporting under Section R277-516-3.

(22)  "Expedited Hearing Panel" means a panel of the
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following three members:
(a)  the Executive Secretary;
(b)  a voting member of UPPAC; and
(c)  a UPPAC attorney.
(23)  "Final action" means an action by the Board that

concludes an investigation of an allegation of misconduct
against a licensed educator.

(24)  "GRAMA" refers to the Government Records Access
and Management Act, Title 63G, Chapter 2, Government
Records Access and Management Act.

(25)  "Hearing officer" means a licensed attorney who:
(a)  is experienced in matters relating to administrative

procedures;
(b)  is appointed by the Executive Secretary to manage the

proceedings of a hearing;
(c)  is not an acting member of UPPAC;
(d)  has authority, subject to the limitations of these rules,

to regulate the course of the hearing and dispose of procedural
requests; and

(e)  does not have a vote as to the recommended disposition
of a case.

(26)  "Hearing panel" means a panel of three or more
individuals designated to:

(a)  hear evidence presented at a hearing;
(b)  make a recommendation to UPPAC as to disposition;

and
(c)  collaborate with the hearing officer in preparing a

hearing report.
(27)  "Hearing report" means a report that:
(a)  is prepared by the hearing officer consistent with the

recommendations of the hearing panel at the conclusion of a
hearing; and

(b)  includes:
(i)  a recommended disposition;
(ii)  detailed findings of fact and conclusions of law, based

upon the evidence presented in the hearing, relevant precedent;
and

(iii)  applicable law and rule.
(28)  "Informant" means a person who submits information

to UPPAC concerning the alleged misconduct of an educator.
(29)  "Investigator" means an employee of the Board, or

independent investigator selected by the Board, who:
(a)  is assigned to investigate allegations of educator

misconduct under UPPAC supervision;
(b)  offers recommendations of educator discipline to

UPPAC and the Board at the conclusion of the investigation;
(c)  provides an independent investigative report for

UPPAC and the Board; and
(d)  may also be a UPPAC attorney but does not have to be.
(30)  "Investigative report" means a written report of an

investigation into allegations of educator misconduct, prepared
by an Investigator that:

(a)  includes a brief summary of the allegations, the
investigator's narrative, and a recommendation for UPPAC and
the Board;

(b)  may include a rationale for the recommendation, and
mitigating and aggravating circumstances;

(c)  is maintained in the UPPAC Case File; and
(d)  is classified as protected under Subsection 63G-2-

305(34).
(31)  "LEA" or "local education agency" for purposes of

this rule includes the Utah Schools for the Deaf and the Blind.
(32)  "Letter of admonishment" is a letter sent by the Board

to an educator cautioning the educator to avoid or take specific
actions in the future.

(33)  "Letter of reprimand" is a letter sent by the Board to
an educator:

(a)  for misconduct that was longer term or more seriously
unethical or inappropriate than conduct warranting a letter of

warning, but not warranting more serious discipline;
(b)  that provides specific directives to the educator as a

condition for removal of the letter;
(c)  appears as a notation on the educator's CACTUS file;

and
(d)  that an educator can request to be removed from the

educator's CACTUS file after two years, or after such other time
period as the Board may prescribe in the letter of reprimand.

(34)  "Letter of warning" is a letter sent by the Board to an
educator:

(a)  for misconduct that was inappropriate or unethical; and
(b)  that does not warrant longer term or more serious

discipline.
(35)  "License" means a teaching or administrative

credential, including an endorsement, which is issued by the
Board to signify authorization for the person holding the license
to provide professional services in Utah's public schools.

(36)  "Licensed educator" means an individual issued a
teaching or administrative credential, including an endorsement,
issued by the Board to signify authorization for the individual
holding the license to provide professional services in Utah's
public schools.

(37)  "National Association of State Directors of Teacher
Education and Certification (NASDTEC) Educator Information
Clearinghouse" means a database maintained by NASDTEC for
the members of NASDTEC regarding persons who:

(a)  had their license suspended or revoked;
(b)  have been placed on probation; or
(c)  have received a letter of reprimand.
(38)  "Notification of Alleged Educator Misconduct"

means the official UPPAC form that may be accessed on
UPPAC's internet website, and may be submitted by any person,
school, or LEA that alleges educator misconduct.

(39)  "Party" means a complainant or a respondent.
(40)  "Petitioner" means an individual seeking:
(a)  an educator license following a denial of a license;
(b)  reinstatement following a license suspension; or in the

event of compelling circumstances, reinstatement following a
license revocation.

(41)  "Probation" is an action directed by the Board that:
(a)  involves monitoring or supervision for a designated

time period, usually accompanied by a disciplinary letter;
(b)  may require the educator to be subject to additional

monitoring by an identified person or entity;
(c)  may require the educator to be asked to satisfy certain

conditions in order to have the probation lifted;
(d)  may be accompanied by a letter of reprimand, which

shall appear as a notation on the educator's CACTUS file; and
(e)  unless otherwise specified, lasts at least two years and

may be terminated through a formal petition to the Board by the
respondent.

(42)  "Revocation" means a permanent invalidation of a
Utah educator license consistent with Rule R277-517.

(43)  "Respondent" means an educator against whom:
(a)  a complaint is filed; or
(b)  an investigation is undertaken.
(44)  "Serve" or "service," as used to refer to the provision

of notice to a person, means:
(a)  delivery of a written document or its contents to the

person or persons in question; and
(b)  delivery that may be made in person, by mail, by

electronic correspondence, or by any other means reasonably
calculated, under all of the circumstances, to notify an interested
person or persons to the extent reasonably practical or
practicable of the information contained in the document.

(45)  "Sexually explicit conduct" means the same as that
term is defined in Section 76-5b-103.

(46)  "Stipulated agreement" means an agreement between
a respondent and the Board:
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(a)  under which disciplinary action is taken against the
educator in lieu of a hearing;

(b)  that may be negotiated between the parties and
becomes binding:

(i)  when approved by the Board; and
(ii)  at any time after an investigative letter has been sent;
(c)  is a public document under GRAMA unless it contains

specific information that requires redaction or separate
classification of the agreement.

(47)(a)  "Suspension" means an invalidation of a Utah
educator license.

(b)  "Suspension" may:
(i)  include specific conditions that an educator must

satisfy; and
(ii)  may identify a minimum time period that must elapse

before the educator may request a reinstatement hearing before
UPPAC.

(48)  "Utah Professional Practices Advisory Commission"
or "UPPAC" means an advisory commission established to
assist and advise the Board in matters relating to the
professional practices of educators, established in Section 53A-
6-301.

(49)  "UPPAC Attorney File" means a file:
(a)  that is kept by the attorney assigned by UPPAC to

investigate and/or prosecute a case that contains:
(i)  the attorney's notes prepared in the course of

investigation; and
(ii)  other documents prepared by the attorney in

anticipation of an eventual hearing; and
(b)  that is classified as protected pursuant to Subsection

63G-2-305(18).
(50)  "UPPAC Background Check File" means a file

maintained securely by UPPAC on a criminal background
review that:

(a)  contains information obtained from:
(i)  BCI; and
(ii)  letters, police reports, court documents, and other

materials as provided by an educator; and
(b)  is classified as private under Subsection 63G-2-302(2).
(51)  "UPPAC Case File" means a file:
(a)  maintained securely by UPPAC on an investigation

into educator misconduct;
(b)  opened following UPPAC's direction to investigate

alleged misconduct;
(c)  that contains the original notification of misconduct

with supporting documentation, correspondence with the
Executive Secretary, the investigative report, the stipulated
agreement, the hearing report, and the final disposition of the
case;

(d)  that is classified as protected under Subsection 63G-2-
305(10) until the investigation and any subsequent proceedings
before UPPAC and the Board are completed; and

(e)  that after a case proceeding is closed, is considered
public under GRAMA, unless specific documents contained
therein contain non-public information or have been otherwise
classified as non-public under GRAMA, in which case the file
may be redacted or partially or fully restricted.

(52)  "UPPAC Evidence File" means a file:
(a)  maintained by the attorney assigned by UPPAC to

investigate a case containing materials, written or otherwise,
obtained by the UPPAC investigator during the course of the
attorney's investigation;

(b)  that contains correspondence between the Investigator
and the educator or the educator's counsel;

(c)  that is classified as protected under Subsection 63G-2-
305(10) until the investigation and any subsequent proceedings
before UPPAC and the Board are completed; and

(d)  that is considered public under GRAMA after case
proceedings are closed, unless specific documents contained

therein contain non-public information or have been otherwise
classified as non-public under GRAMA.

(53)  "UPPAC investigative letter" means a letter sent by
UPPAC to an educator notifying the educator that an allegation
of misconduct has been received against him and that UPPAC
or the Board has directed that an investigation of the educator's
alleged actions take place.

KEY:  professional practices, definitions, educators
February 7, 2017 Art X Sec 3

53A-6-306
53A-1-401
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R277.  Education, Administration.
R277-211.  Utah Professional Practices Advisory
Commission (UPPAC), Rules of Procedure: Notification to
Educators, Complaints and Final Disciplinary Actions.
R277-211-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-6-306, which directs the Board to adopt
rules regarding UPPAC duties and procedures; and

(c)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2)  The purpose of this rule is to provide procedures
regarding:

(a)  notifications of alleged educator misconduct;
(b)  review of notifications by UPPAC; and
(c)  complaints, proposed stipulated agreements, approved

stipulated agreements, and defaults.
(3)  Except as provided in Subsection(4), Title 63G,

Chapter 4, Administrative Procedures Act does not apply to this
rule under the exemption of Subsection 63G-4-102(2)(d).

(4)  UPPAC may invoke and use sections or provisions of
Title 63G, Chapter 4, Administrative Procedures Act as
necessary to adjudicate an issue.

R277-211-2.  Initiating Proceedings Against Educators.
(1)  The Executive Secretary may refer a case to UPPAC to

make a determination if an investigation should be opened
regarding an educator:

(a)  upon receiving a notification of alleged educator
misconduct; or

(b)  upon the Executive Secretary's own initiative.
(2)  An informant shall submit an allegation to the

Executive Secretary in writing, including the following:
(a)  the informant's:
(i)  name;
(ii)  position, such as administrator, teacher, parent, or

student;
(iii)  telephone number;
(iv)  address; and
(v)  contact information;
(b)  information of the educator against whom the

allegation is made:
(i)  name;
(ii)  position, such as administrator, teacher, candidate; and
(iii)  if known, the address and telephone number;
(c)  the facts on which the allegation is based and

supporting information; and
(d)  signature of the informant and date.
(3)  If an informant submits a written allegation of

misconduct as provided in this rule, the informant may be
notified of a final action taken by the Board regarding the
allegation.

(4)(a)  Proceedings initiated upon the Executive Secretary's
own initiative may be based on information received through a
telephone call, letter, newspaper article, media information,
notice from another state, or by other means.

(b)  The Executive Secretary may also recommend an
investigation based on an anonymous allegation,
notwithstanding the provisions of this rule, if the allegation
bears sufficient indicia of reliability.

(5)  The Executive Secretary shall maintain all written
allegations, subsequent dismissals, actions, or disciplinary
letters related to a case against an educator shall be maintained
permanently in the UPPAC case file.

R277-211-3.  Review of Notification of Alleged Educator

Misconduct.
(1)(a)  Upon receipt of a notification of alleged educator

misconduct, the Executive Secretary shall recommend one of
the following to UPPAC:

(i)  dismiss the matter if UPPAC determines that alleged
misconduct does not involve an issue that UPPAC should
address; or

(ii)  initiate an investigation if UPPAC determines that the
alleged misconduct involves an issue that may be appropriately
addressed by UPPAC and the Board.

(b)  If the Executive Secretary recommends UPPAC initiate
an investigation:

(i)  UPPAC shall initiate an investigation; and
(ii)  the Executive Secretary shall direct a UPPAC

investigator to gather evidence relating to the allegations.
(2)(a)  Prior to a UPPAC investigator's initiation of an

investigation, the Executive Secretary shall send a letter to the
following with information that UPPAC has initiated an
investigation:

(i)  the educator to be investigated;
(ii)  the LEA that employs the educator; and
(iii)  the LEA where the alleged activity occurred.
(b)  A letter described in Subsection(2)(a)  shall inform the

educator and the LEA that an investigation shall take place and
is not evidence of unprofessional conduct.

(c)  UPPAC shall place a flag on the educator's CACTUS
file after sending the notices as provided in this rule.

(3)(a)  The investigator shall review relevant
documentation and interview individuals who may have
knowledge of the allegations.

(b)  The investigator shall prepare an investigative report
of the findings of the investigation and a recommendation for
appropriate action or disciplinary letter.

(c)  If the investigator discovers additional evidence of
unprofessional conduct that could have been included in the
original notification of alleged educator misconduct, the
investigator may include the additional evidence of misconduct
in the investigative report.

(d)  The investigator shall submit the investigative report
to the Executive Secretary.

(e)  The Executive Secretary shall review the investigative
report described in Subsection(3)(d)  with UPPAC.

(f)  The investigative report described in Subsection(3)(d)
shall become part of the UPPAC case file.

(4)  UPPAC shall review the investigative report and take
one of the following actions:

(a)  UPPAC determines no further action should be taken,
UPPAC may recommend that the Board dismiss the case; or

(b)  UPPAC may make an initial recommendation of
appropriate action or disciplinary letter.

(5)  After receiving an initial recommendation from
UPPAC for action, the Executive Secretary shall direct a
UPPAC attorney to:

(a)  prepare and serve a complaint; or
(b)  negotiate and prepare a proposed stipulated agreement.
(6)(a)  Upon request of an educator, UPPAC will provide

an electronic or paper copy of the UPPAC case file and
evidence file to the educator.

(b)  UPPAC may charge fees in accordance with R277-
103-5 if the educator requests a paper copy.

(7)(a)  A proposed stipulated agreement shall conform to
the requirements set forth in Section R277-211-6.

(b)  An educator may stipulate to any recommended
disposition for an action.

(8)  The Executive Secretary shall forward any proposed
stipulated agreement to the Board for approval.

R277-211-4.  Expedited Hearings.
(1)  In a case involving the report of an arrest, citation, or
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charge of a licensed educator, which requires self-reporting by
the educator under Section R277-516-3, the Executive
Secretary, with the consent of the educator, may schedule the
matter for an expedited hearing in lieu of initially referring the
matter to UPPAC.

(2)(a)  The Executive Secretary shall hold an expedited
hearing within 30 days of a report of an arrest, citation, or
charge, unless otherwise agreed upon by both parties.

(b)  The Executive Secretary or the Executive Secretary's
designee shall conduct an expedited hearing with the following
additional invited participants:

(i)  the educator;
(ii)  the educator's attorney or representative;
(iii)  a UPPAC attorney;
(iv)  a voting member of UPPAC; and
(v)  a representative of the educator's LEA.
(3)  The panel may consider the following matters at an

expedited hearing:
(a)  an educator's oral or written explanation of the events;
(b)  a police report;
(c)  a court docket or transcript;
(d)  an LEA's investigative report or employment file; and
(e)  additional information offered by the educator if the

panel deems it probative of the issues at the expedited hearing.
(4)  After reviewing the evidence described in Subsection

(3), the expedited hearing panel shall make written findings and
a recommendation to UPPAC to do one of the following:

(a)  close the case;
(b)  close the case upon completion of court requirements;
(c)  recommend issuance of a disciplinary letter to the

Board;
(d)  open a full investigation; or
(e)  recommend action by the Board, subject to an

educator's due process rights under these rules.
(5)  An expedited hearing may be recorded, but the

testimony from the expedited hearing is inadmissible during a
future UPPAC action related to the allegation.

(6)  If the Board fails to adopt the recommendation of an
expedited hearing panel, UPPAC shall open a full investigation.

R277-211-5.  Complaints.
(1)  If UPPAC determines that an allegation is sufficiently

supported by evidence discovered in the investigation, the
Executive Secretary shall direct the UPPAC attorney to serve a
complaint upon the educator being investigated.

(2)  At a minimum, a complaint shall include:
(a)  a statement of legal authority and jurisdiction under

which the action is being taken;
(b)  a statement of the facts and allegations upon which the

complaint is based;
(c)  other information that the investigator believes is

necessary to enable the respondent to understand and address
the allegations;

(d)  a statement of the potential consequences if an
allegation is found to be true or substantially true;

(e)  a statement that the respondent shall answer the
complaint and request a hearing, if desired, within 30 days of
the date the complaint is mailed to the respondent;

(f)  a statement that the respondent is required to file a
written answer described in Subsection(2)(e) with the Executive
Secretary;

(g)  a statement advising the respondent that if the
respondent fails to respond within 30 days, a default judgment
for revocation or a suspension of the educator's license may
occur for a term of five years or more;

(h)  a statement that, if a hearing is requested, the hearing
will be scheduled no less than 45 days, nor more than 180 days,
after receipt of the respondent's answer, unless a different date
is agreed to by both parties in writing; and

(i)  a copy of the applicable hearing rules as required by
Subsection 53A-6-604(2).

(3)  On the Executive Secretary's own motion, the
Executive Secretary, or the Executive Secretary's designee, with
notice to the parties, may reschedule a hearing date.

(4)(a)  A respondent may file an answer to a complaint by
filing a written response signed by the respondent or the
respondent's representative with the Executive Secretary within
30 days after the complaint is mailed.

(b)  The answer may include a request for a hearing, and
shall include:

(i)  the file number of the complaint;
(ii)  the names of the parties;
(iii)  a statement of the relief that the respondent seeks; and
(iv)  if not requesting a hearing, a statement of the reasons

that the relief requested should be granted.
(c)  As an alternative to filing an answer, the respondent

may file a voluntary surrender pursuant to Rule R277-216.
(5)(a)  As soon as reasonably practicable after receiving an

answer, or no more than 30 days after receipt of an answer, the
Executive Secretary shall schedule a hearing, if requested by the
respondent, as provided in Rule R277-212.

(b)  If the parties can reach an agreement prior to the
hearing consistent with the terms of UPPAC's initial
recommendation, the UPPAC attorney may negotiate a
proposed stipulated agreement with the respondent.

(c)  A proposed stipulated agreement described in
Subsection(5)(b) shall be submitted to the Board for the Board's
final approval.

(6)(a)  If a respondent does not respond to the complaint
within 30 days, the Executive Secretary may initiate default
proceedings in accordance with the procedures set forth in
Section R277-211-7.

(b)  Except as provided in Subsection R277-211-7(3), if
the Executive Secretary enters an order of default, the Executive
Secretary shall make a recommendation to the Board for a
revocation or a suspension of the educator's license for five
years before the educator may request a reinstatement hearing.

(c)  If a default results in a suspension, a default may
include conditions that an educator shall satisfy before the
educator may qualify for a reinstatement hearing.

(d)  An order of default shall result in a recommendation to
the Board for a revocation if the alleged misconduct is conduct
identified in Subsection 53A-6-501(5)(b).

R277-211-6.  Proposed Consent to Discipline.
(1)  At any time after UPPAC has made an initial

recommendation, a respondent may accept UPPAC's initial
recommendation, rather than request a hearing, by entering into
a proposed consent to discipline.

(2)  By entering into a proposed consent to discipline, a
respondent waives the respondent's right to a hearing to contest
the recommended disposition, contingent on final approval by
the Board.

(3)  At a minimum, the Executive Secretary shall include
the following in a proposed consent to discipline:

(a)  a summary of the facts, the allegations, the
presumption described in Rule R277-215, mitigating or
aggravating factors described in Rule R277-215, and the
evidence relied upon by UPPAC in its recommendation;

(b)  a statement that the respondent admits the facts recited
in the proposed consent to discipline as true for purposes of the
Board administrative action;

(c)  a statement that the respondent:
(i)  waives the respondent's right to a hearing to contest the

allegations that gave rise to the investigation; and
(ii)  agrees to limitations on the respondent's license or

surrenders the respondent's license rather than contest the
allegations;
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(d)  a statement that the respondent agrees to the terms of
the proposed consent to discipline and other provisions
applicable to the case, such as remediation, counseling,
restitution, rehabilitation, and other conditions, if any, under
which the respondent may request a reinstatement hearing or a
removal of the letter of reprimand or termination of probation;

(e)  if for suspension or revocation of a license, a statement
that the respondent:

(i)  may not seek or provide professional services in a
public school in the state;

(ii)  may not seek to obtain or use an educator license in the
state; or

(iii)  may not work or volunteer in a public K-12 setting in
any capacity without express authorization from the UPPAC
Executive Secretary, unless or until the respondent:

(A)  first obtains a valid educator license or authorization
from the Board to obtain such a license; or

(B)  satisfies other provisions provided in the proposed
consent to discipline;

(f)  a statement that the action and the proposed consent to
discipline shall be reported to other states through the
NASDTEC Educator Information Clearinghouse and any
attempt to present to any other state a valid Utah license shall
result in further licensing action in Utah;

(g)  a statement that respondent waives the respondent's
right to contest the facts stated in the proposed consent to
discipline at a subsequent reinstatement hearing, if any;

(h)  a statement that all records related to the proposed
consent to discipline shall remain permanently in the UPPAC
case file;

(i)  a statement reflecting the proposed consent to discipline
classification under Title 63G, Chapter 2, Government Records
Access and Management Act;

(j)  a statement that a violation of the terms of an approved
consent to discipline may result in additional disciplinary action
and may affect the reinstatement process; and

(k)  a statement that the educator understands that the
Board is not bound by UPPAC's recommendation or the
negotiated proposed stipulated agreement unless the Board
approves the proposed consent to discipline.

(4)(a)  The Executive Secretary shall forward a proposed
consent to discipline to the Board for approval.

(b)  If the Board does not approve a proposed consent to
discipline, the Board may:

(i)(A)  remand the case to UPPAC and may include issues
that need to be addressed;

(B)  offer respondent the opportunity for a hearing; or
(C)  provide alternative terms and disposition to the

Executive Secretary, that would be satisfactory to the Board to
be submitted to the educator for consideration;

(ii)  direct the Executive Secretary to issue a disciplinary
letter or dismiss the matter; or

(iii)  take other appropriate action consistent with due
process and R277-215.

(5)  If the respondent accepts a consent to discipline with
alternative terms and disposition proposed by the Board, the
consent to discipline, as modified, is a final Board
administrative action without further Board consideration.

(6)  If the terms approved by the Board are rejected by the
respondent, the proceedings shall continue from the point under
these procedures at which the agreement was negotiated, as if
the stipulated agreement had not been submitted.

(7)  If the Board remands to UPPAC to provide respondent
the opportunity for a hearing under Subsection (4)(b)(i)(B), the
Executive Secretary shall:

(a)  notify the parties of the decision;
(b)  direct a UPPAC attorney to issue a complaint; and
(c)  direct the proceedings as if the proposed consent to

discipline had not been submitted.

(8)  If the Board approves a proposed consent to discipline,
the approval is a final Board administrative action and the
Executive Secretary shall:

(a)  notify the parties of the decision;
(b)  update CACTUS to reflect the action;
(c)  report the action to the NASDTEC Educator

Information Clearinghouse if the agreement results in:
(i)  a revocation;
(ii)  a suspension;
(iii)  probation; or
(iv)  a letter of reprimand
(d)  direct the appropriate penalties to begin; and
(e)  notify the LEAs throughout the state.

R277-211-7.  Default Procedures.
(1)  If a respondent does not respond to a complaint within

30 days from the date the complaint is served, the Executive
Secretary may issue an order of default against the respondent
consistent with the following:

(a)  the Executive Secretary shall prepare and serve on the
respondent an order of default including:

(i)  a statement of the grounds for default; and
(ii)  a recommended disposition if the respondent fails to

file a response to a complaint;
(b)  ten days following service of the order of default, a

UPPAC attorney shall attempt to contact respondent by
telephone or electronically;

(c)  UPPAC shall maintain documentation of attempts
toward written, telephonic, or electronic contact;

(d)  the respondent has 20 days following service of the
order of default to respond to UPPAC; and

(e)  if UPPAC receives a response from respondent to a
default order before the end of the 20 day default period,
UPPAC shall allow respondent a final ten day period to respond
to a complaint.

(2)  Except as provided in Subsection (3), if an order of
default is issued, the Executive Secretary shall make a
recommendation to the Board for discipline in accordance with
Rule R277-215.

(3)  If an order of default is issued, the Executive Secretary
shall make a recommendation to the Board for a revocation of
the educator's license if the alleged misconduct is conduct
identified in Subsection 53A-6-501(5)(b).

R277-211-8.  Disciplinary Letters and Dismissal.
(1)  If UPPAC recommends issuance of a disciplinary letter

or dismissal, the Executive Secretary shall forward the case to
the Board for review.

(2)  If the Board does not approve a recommendation for a
disciplinary letter or dismissal described in Subsection (1), the
Board may:

(a)  remand the case to UPPAC with:
(i)  direction as to the issues UPPAC should address;
(ii)  alternative terms and disposition that should be

satisfactory to the Board to be submitted to the educator for
consideration; and

(iii)  the opportunity for the educator to participate in a
hearing;

(b)  direct the Executive Secretary to issue a different level
of disciplinary letter;

(c)  dismiss the matter; or
(d)  take other appropriate action consistent with due

process and Rule R277-215.
(3)  If the Board approves a disciplinary letter, the

Executive Secretary shall:
(a)  prepare the disciplinary letter and mail it to the

educator;
(b)  place a copy of the disciplinary letter in the UPPAC

case file; and
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(c)  update CACTUS to reflect that the investigation is
closed.

KEY:  teacher licensing, conduct, hearings
February 7, 2017 Art X Sec 3

53A-6-306
53A-1-401
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R277.  Education, Administration.
R277-212.  UPPAC Hearing Procedures and Reports.
R277-212-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-6-306, which directs the Board to adopt
rules regarding UPPAC duties and procedures; and

(c)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2)  The purpose of this rule is to establish procedures
regarding UPPAC hearings and hearing reports.

(3)  The standards and procedures of Title 63G, Chapter 4,
Administrative Procedures Act do not apply to this rule under
the exemption of Subsection 63G-4-102(2)(d).

R277-212-2.  Scheduling a Hearing.
(1)(a)  Following receipt of an answer by respondent

requesting a hearing, or at the direction of the Board to give the
respondent an opportunity to have a hearing:

(i)  UPPAC shall select panel members;
(ii)  the Executive Secretary shall appoint a hearing officer

from among a list of hearing officers identified by the state
procurement process and approved by UPPAC; and

(iii)  UPPAC shall schedule the date, time, and place for
the hearing.

(b)  The Executive Secretary shall schedule a hearing for a
date that is not less than 45 days nor more than 180 days from
the date the Executive Secretary receives the answer unless
otherwise stipulated by the parties.

(c)  The required scheduling periods may be waived by
mutual written consent of the parties or by the hearing officer
for good cause shown.

(2)(a)  Any party may request a change of hearing date by
submitting a request in writing that shall:

(i)  include a statement of the reasons for the request; and
(ii)  be submitted to the hearing officer at least five days

prior to the scheduled date of the hearing.
(b)  The hearing officer shall determine whether the reason

stated in the request is sufficient to warrant a change.
(c)  If the hearing officer finds that the reason for the

request for a change of hearing date is sufficient, the hearing
officer shall promptly notify all parties of the new time, date,
and place for the hearing.

(d)  If the hearing officer does not find the reason for the
request for a change of hearing date to be sufficient, the hearing
officer shall immediately notify the parties that the request has
been denied.

(e)  The hearing officer and the parties may waive the time
period required for requesting a change of hearing date for good
cause shown.

(3)  An educator is entitled to a hearing on any matter in
which an action is recommended.

(4)  An educator is not entitled to a hearing on a matter in
which a disciplinary letter is recommended.

R277-212-3.  Appointment and Duties of the Hearing Officer
and Hearing Panel.

(1)(a)  The Executive Secretary shall appoint a hearing
officer to chair the hearing panel and conduct the hearing.

(b)  The Executive Secretary shall select a hearing officer
on a random basis from a list of available contracted hearing
officers, subject to availability and conflict of interest.

(c)  The Executive Secretary shall provide such information
about the case as necessary to determine whether the hearing
officer has a conflict of interest and shall disqualify any hearing
officer that cannot serve under the Utah Rules of Professional

Conduct.
(d)  A hearing officer:
(i)  may require the parties to submit a brief and a list of

witnesses prior to the hearing;
(ii)  presides at the hearing and regulates the course of the

proceeding;
(iii)  administers an oath to a witness as follows: "Do you

swear or affirm that the testimony you will give is the truth?";
(iv)  may take testimony, rule on a question of evidence,

and ask a question of a witness to clarify a specific issue; and
(v)  prepares and submits a hearing report to the Executive

Secretary at the conclusion of the proceedings in consultation
with panel members and the timelines of this rule.

(2)(a)  UPPAC shall select three or more individuals to
serve as members of the hearing panel.

(b)  The majority of panel members shall be current
UPPAC members.

(c)  As directed by UPPAC, a licensed educator or member
of the community may serve as a panel member, if needed.

(d)  UPPAC shall select panel members on a rotating basis
to the extent practicable.

(e)  UPPAC shall accommodate each prospective panel
member based on the availability of the panel member.

(f)  If the respondent is a teacher, at least one panel
member shall be a teacher.

(g)  If the respondent is a non-teacher licensed educator, at
least one panel member shall be a non-teacher licensed
educator.

(3)  The requirements of Subsection (2) may be waived
only upon the stipulation of both UPPAC and the respondent.

(4)(a)  A UPPAC panel member shall:
(i)  assist a hearing officer by providing information

concerning professional standards and practices of educators in
the respondent's particular field of practice and in the situations
alleged;

(ii)  ask a question of a witness to clarify a specific issue;
(iii)  review all evidence and briefs, if any, presented at the

hearing;
(iv)  make a recommendation to UPPAC as to the

suggested disposition of a complaint; and
(v)  assist the hearing officer in preparing the hearing

report.
(b)  A panel member may only consider the evidence

approved for admission by the hearing officer.
(c)  The Executive Secretary may make an emergency

substitution of a panel member for cause with the consent of the
parties.

(d)  The agreement to substitute a panel member shall be
in writing.

(e)  Parties may agree to a two-member UPPAC panel in an
emergency situation.

(f)  If the parties do not agree to a substitution or to having
a two-member panel, the Executive Secretary shall reschedule
the hearing.

(5)(a)  A party may request that the Executive Secretary
disqualify a hearing officer by submitting a written request for
disqualification to the Executive Secretary.

(b)  A party shall submit a request to disqualify a hearing
officer to the Executive Secretary at least 15 days before a
scheduled hearing.

(6)(a)  The Executive Secretary shall review a request
described in Subsection (5) and supporting evidence to
determine whether the reasons for the request are substantial
and compelling.

(b)  If the Executive Secretary determines that the hearing
officer should be disqualified, the Executive Secretary shall
appoint a new hearing officer and, if necessary, reschedule the
hearing.

(7)  A hearing officer may recuse himself or herself from
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a hearing if, in the hearing officer's opinion, the hearing officer's
participation would violate any of the Utah Rules of
Professional Conduct consistent with the Supreme Court Rules
of Professional Practice.

(8)(a)  If the Executive Secretary denies a request to
disqualify a hearing officer described in Subsection (5), the
Executive Secretary shall notify the party within ten days prior
to the date of the hearing.

(b)  The requesting party may submit a written appeal of
the Executive Secretary's denial to the Superintendent no later
than five days prior to the hearing date.

(c)  If the Superintendent finds that the appeal is justified,
the Superintendent shall direct the Executive Secretary to
appoint a new hearing officer and, if necessary, reschedule the
hearing.

(d)  The decision of the Superintendent described in
Subsection (8)(c) is final.

(e)  If a party fails to file an appeal within the time
requirements of Subsection (8)(b), the appeal shall be deemed
denied.

(f)  If the Executive Secretary fails to meet the time
requirements described in Subsection (6) or (8), the request or
appeal is approved.

(9)(a)  A UPPAC member shall recuse himself or herself as
a panel member due to any known financial or personal interest,
prior relationship, personal and independent knowledge of the
persons or issues in the case, or other association that the panel
member believes would compromise the panel member's ability
to make an impartial decision.

(b)  A party may request that a UPPAC panel member be
disqualified by submitting a written request to the following:

(i)  the hearing officer; or
(ii)  to the Executive Secretary if there is no hearing officer.
(c)  A party shall submit a request described in Subsection

(9)(b) no less than 15 days before a scheduled hearing.
(d)  The hearing officer, or the Executive Secretary, if there

is no hearing officer, shall:
(i)  review a request described in Subsection (9)(b) and

supporting evidence to determine whether the reasons for the
request are substantial and compelling enough to disqualify the
panel member; and

(ii)  if the reasons for the request described in Subsection
(9)(b) are substantial and compelling, disqualify the panel
member.

(e)  If the panel member's disqualification leaves the
hearing panel with fewer than three UPPAC panel members:

(i)  UPPAC shall appoint a replacement; and
(ii)  the Executive Secretary shall, if necessary, reschedule

the hearing.
(f)  If a request described in Subsection (9)(b) is denied, the

hearing officer or the Executive Secretary if there is no hearing
officer, shall notify the party requesting the panel member's
disqualification no less than ten days prior to the date of the
hearing.

(g)  The requesting party may file a written appeal of a
denial described in Subsection (9)(f) with the Superintendent no
later than five days prior to the hearing date.

(h)  If the Superintendent finds that an appeal described in
Subsection (9)(g) is justified, the Superintendent shall direct the
hearing officer or the Executive Secretary if there is no hearing
officer, to replace the panel member.

(i)  If a panel member's disqualification leaves the hearing
panel with fewer than three UPPAC panel members, UPPAC
shall agree upon a replacement and the Executive Secretary
shall, if necessary, reschedule the hearing.

(j)  The decision of the Superintendent described in
Subsection (9)(h) is final.

(k)  If a party fails to file an appeal within the time
requirements of Subsection (9)(g), the appeal shall be deemed

denied.
(l)  If the hearing officer, or the Executive Secretary if there

is no hearing officer, fails to meet the time requirements
described in this Subsection (9), the request or appeal is
approved.

(10)  The Executive Secretary may, at the time the
Executive Secretary selects a hearing officer or panel member,
select an alternative hearing officer or panel member following
the process for selecting those individuals.

(11)  The Executive Secretary may substitute a panel
member with an alternative panel member if the Executive
Secretary notifies the parties of the substitution.

R277-212-4.  Preliminary Instructions to Parties to a
Hearing.

(1)  A hearing shall be scheduled no less than 45 days after
receipt of an answer, unless otherwise stipulated by the parties.

(2)  No later than 25 days before the date of a hearing, the
Executive Secretary shall provide the parties with the following
information:

(a)  date, time, and location of the hearing;
(b)  names and LEA affiliations of each panel member, and

the name of the hearing officer; and
(c)  instructions for accessing these rules.
(3)  No later than 20 days before the date of the hearing,

the respondent and the complainant shall provide the following
to the other party and to the hearing officer:

(a)  a brief, if requested by the hearing officer containing:
(i)  any procedural and evidentiary motions along with the

party's position regarding the allegations; and
(ii)  relevant laws, rules, and precedent;
(b)  the name of the person who will represent the party at

the hearing;
(c)  a list of witnesses expected to be called, including a

summary of the testimony that each witness is expected to
present;

(d)  a summary of documentary evidence that the party
intends to submit; and

(e)  following receipt of the other party's witness list, a list
of anticipated rebuttal witnesses and evidence no later than ten
days prior to the hearing.

(4)(a)  Except as provided in Subsection (4)(b), a party
may not present a witness or evidence at the hearing if the
witness or evidence has not been disclosed to the other party as
required in Subsection (3).

(b)  A party may present a witness or evidence at the
hearing even if the witness or hearing has not been disclosed to
the other party if:

(i)  the parties stipulate to the presentation of the witness
or evidence at the hearing; or

(ii)  the hearing officer makes a determination of good
cause to allow the witness or evidence.

(5)  If a party fails to comply in good faith with a directive
of the hearing officer, including time requirements, the hearing
officer may prohibit introduction of the testimony or evidence
or take other steps reasonably appropriate under the
circumstances.

(6)  A party shall provide materials to the hearing officer,
panel members, and UPPAC as directed by the hearing officer.

R277-212-5.  Hearing Parties' Representation.
(1)  A UPPAC attorney shall represent the complainant.
(2)  A respondent may represent himself or herself or be

represented, at the respondent's own cost, by another person.
(3)  The informant has no right to:
(a)  individual representation at the hearing; or
(b)  to be present or heard at the hearing unless called as a

witness.
(4)  A respondent shall notify the Executive Secretary in a
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timely manner and in writing if the respondent chooses to be
represented by anyone other than the respondent.

R277-212-6.  Discovery Prior to a Hearing.
(1)  Discovery is permitted to the extent necessary to obtain

relevant information necessary to support claims or defenses, as
determined by the hearing officer.

(2)  Unduly burdensome legalistic discovery may not be
used to delay a hearing.

(3)  A hearing officer may limit discovery:
(a)  at the discretion of the hearing officer; or
(b)  upon a motion by either party.
(4)  A hearing officer rules on all discovery requests and

motions.
(5)  The Executive Secretary shall issue a subpoena or

other order to secure the attendance of a witness pursuant to
Subsection 53A-6-306(3)(c)(i) if:

(a)  requested by either party; and
(b)  notice of intent to call the witness has been timely

provided as required by Section R277-212-4.
(6)  The Executive Secretary shall issue a subpoena to

produce evidence if timely requested by either party.
(7)(a)  A party may not present an expert witness report or

expert witness testimony at a hearing unless the requirements of
Section R277-212-10 have been met.

(b)  A respondent may not subpoena the UPPAC attorney
or investigator as an expert witness.

R277-212-7.  Burden and Standard of Proof for UPPAC
Proceedings.

(1)  In matters other than those involving applicants for
licensing, and excepting the presumptions under Subsection
R277-212-11(11), the Board shall have the burden of proving
that an action against the license is appropriate.

(2)  An applicant for licensing has the burden of proving
that licensing is appropriate.

(3)  The standard of proof in all UPPAC hearings is a
preponderance of the evidence.

(4)  The Utah Rules of Evidence are not applicable to
UPPAC proceedings.

(5)  The criteria to decide an evidentiary question are:
(a)  reasonable reliability of the offered evidence;
(b)  fairness to both parties; and
(c)  usefulness to UPPAC in reaching a decision.
(6)  The hearing officer has the sole responsibility to

determine the application of the hearing rules and the
admissibility of evidence.

R277-212-8.  Deportment.
(1)  Parties, their representatives, witnesses, and other

persons present during a hearing shall conduct themselves in an
appropriate manner during a hearing, giving due respect to
members of the hearing panel and complying with the
instructions of the hearing officer.

(2)  A hearing officer may exclude a person from the
hearing room who fails to conduct himself or herself in an
appropriate manner and may, in response to extreme instances
of noncompliance, disallow the person's testimony.

(3)  Parties, attorneys for parties, or other participants in
the professional practices investigation and hearing process may
not harass, intimidate, or pressure witnesses or other hearing
participants, nor may they direct others to harass, intimidate, or
pressure witnesses or participants.

R277-212-9.  Hearing Record.
(1)  A hearing shall be recorded at UPPAC's expense, and

the recording shall become part of the UPPAC case file, unless
otherwise agreed upon by all parties.

(2)  An individual party may, at the party's own expense,

make a recording or transcript of the proceedings if the party
provides notice to the Executive Secretary.

(3)  If an exhibit is admitted as evidence, the record shall
reflect the contents of the exhibit.

(4)  All evidence and statements presented at a hearing
shall become part of the UPPAC case file and may not be
removed except by direction of the Executive Secretary or by
order of the Board.

(5)(a)  Upon request of an educator, UPPAC will provide
an electronic or paper copy of the UPPAC case file to the
educator.

(b)  UPPAC may charge fees in accordance with Rule
R277-103-5 if the educator requests a paper copy.

R277-212-10.  Expert Witnesses in UPPAC Proceedings.
(1)  A hearing officer may allow testimony by an expert

witness.
(2)  A party may call an expert witness at the party's own

expense.
(3)  A party shall provide a hearing officer and the

opposing party with the following information at least 15 days
prior to the hearing date:

(a)  notice of intent of a party to call an expert witness;
(b)  the identity and qualifications of an expert witness;
(c)  the purpose for which the expert witness is to be called;

and
(d)  any prepared expert witness report.
(4)  Defects in the qualifications of an expert witness, once

a minimum threshold of expertise is established, go to the
weight to be given the testimony and not to its admissibility.

(5)  An expert witness who is a member of the
complainant's staff or staff of an LEA may testify and have the
testimony considered as part of the record in the same manner
as the testimony of any other expert.

R277-212-11.  Evidence and Participation in UPPAC
Proceedings.

(1)  A hearing officer may not exclude evidence solely
because the evidence is hearsay.

(2)  Each party has a right to call witnesses, present
evidence, argue, respond, cross-examine witnesses who testify
in person at the hearing, and submit rebuttal evidence.

(3)  Testimony presented at the hearing shall be given
under oath if the testimony is offered as evidence to be
considered in reaching a decision on the merits.

(4)  On the hearing officer's own motion or upon objection
by a party, the hearing officer:

(a)  may exclude evidence that the hearing officer
determines to be irrelevant, immaterial, or unduly repetitious;

(b)  shall exclude evidence that is privileged under law
applicable to administrative proceedings in the state unless
waived;

(c)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all pertinent
portions of the original document;

(d)  may take official notice of any facts that could be
judicially noticed under judicial or administrative laws of the
state, or from the record of other proceedings before the agency.

(5)(a)  In addition to a rebuttable presumption described in
Subsection 53A-6-306(3)(e), a rebuttable evidentiary
presumption exists that a person has committed a sexual offense
against a minor if the person has:

(i)  been found, pursuant to a criminal, civil, or
administrative action to have committed a sexual offense against
a minor; or

(ii)  failed to defend himself or herself against the charge
when given a reasonable opportunity to do so.

(b)  A rebuttable evidentiary presumption exists that a
person is unfit to serve as an educator if the person has been
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found pursuant to a criminal, civil, or administrative action to
have exhibited behavior evidencing unfitness for duty, including
immoral, unprofessional, or incompetent conduct, or other
violation of standards of ethical conduct, performance, or
professional competence.

(c)  Evidence of behavior described in Subsection (11)(b)
may include:

(i)  conviction of a felony;
(ii)  a felony charge and subsequent conviction for a lesser

related charge pursuant to a plea bargain or plea in abeyance;
(iii)  an investigation of an educator's license, certificate, or

authorization in another state; or
(iv)  the expiration, surrender, suspension, revocation, or

invalidation of an educator's license for any reason.

R277-212-12.  Testimony of a Minor Victim or Witness.
(1)  For purposes of this section, a "minor victim or

witness" is an individual who is less than 18 years old at the
time of hearing.

(2)  If a case involves allegations of child abuse or of a
sexual offense against a minor under applicable federal or state
law, either party, a member of the hearing panel, or the hearing
officer, may request that a minor victim or witness be allowed
to testify outside of the respondent's presence.

(3)  If the hearing officer determines that a minor victim or
witness would suffer undue emotional or mental harm, or that
the minor victim or witness's testimony in the presence of the
respondent would be unreliable, the minor victim or witness's
testimony may be admitted as described in this section.

(4)  An oral statement of a minor victim or witness that is
recorded prior to the filing of a complaint is admissible as
evidence in a hearing regarding the offense if:

(a)  no attorney for either party is in the minor victim or
witness's presence when the statement is recorded;

(b)  the recording is visual and aural and is recorded;
(c)  the recording equipment is capable of making an

accurate recording;
(d)  the operator of the equipment is competent;
(e)  the recording is accurate and has not been altered; and
(f)  each voice in the recording is identified.
(5)  The testimony of a minor victim or witness may be

taken in a room other than the hearing room, and may be
transmitted by closed circuit equipment to another room where
it can be viewed by the respondent if:

(a)  only the hearing panel members, attorneys for each
party, persons necessary to operate equipment, and a person
approved by the hearing officer whose presence contributes to
the welfare and emotional well-being of the minor victim or
witness may be with the minor victim or witness during the
testimony;

(b)  the respondent is not present during the minor victim
or witness's testimony;

(c)  the hearing officer ensures that the minor victim or
witness cannot hear or see the respondent;

(d)  the respondent is permitted to observe and hear, but not
communicate with the minor victim or witness; and

(e)  only hearing panel members, the hearing officer, and
the attorneys question the minor victim or witness.

(6)(a)  If a witness testifies under circumstances described
in Subsection (5), a pro se educator, may submit written
questions to the hearing officer to ask on the educator's behalf.

(b)  A hearing officer shall take appropriate recesses to
ensure a pro se educator is allowed to ask all needed follow up
questions.

(7)  If the hearing officer determines that the testimony of
a minor victim or witness may be taken consistent with
Subsections (2) through (5), the minor victim or witness may
not be required to testify in any proceeding where the recorded
testimony is used.

R277-212-13.  Hearing Report.
(1)  Within 20 days after the hearing, or within 20 days

after the deadline imposed for the filing of any post-hearing
materials as permitted by the hearing officer, the hearing officer
shall sign and issue a hearing report consistent with the
recommendations of the panel that includes:

(a)  detailed findings of fact and conclusions of law based
upon the evidence of record or on facts officially noted;

(b)  a statement of relevant precedent, if available;
(c)  a statement of applicable law and rule;
(d)  presumptions applied by UPPAC;
(e)  mitigating and aggravating circumstances considered

by UPPAC;
(f)  a recommended disposition of UPPAC panel members

that shall be one or an appropriate combination of the following:
(i)  dismissal of the complaint;
(ii)  letter of admonishment;
(iii)  letter of warning;
(iv)  letter of reprimand;
(v)  probation, to include the following terms and

conditions:
(A)  it is the respondent's responsibility to petition UPPAC

for removal of probation and letter of reprimand from the
respondent's CACTUS file;

(B)  a recommended minimum probationary time;
(C)  conditions that can be monitored;
(D)  if recommended by the panel, a person or entity to

monitor a respondent's probation;
(E)  a statement providing for costs of probation, if

appropriate; and
(F)  whether or not the respondent may work in any

capacity in public education during the probationary period;
(vi)  disciplinary action held in abeyance;
(vii)  suspension, to include the following terms and

conditions:
(A)  a recommended minimum time period consistent with

R277-215 after which an educator may request a reinstatement
hearing under Rule R277-213; and

(B)  any recommended conditions precedent to requesting
a reinstatement hearing under Section R277-213-2; or

(viii)  revocation; and
(g)  notice that UPPAC's recommendation is subject to

approval by the Board and judicial review as may be allowed by
law.

(2)  Findings of fact may not be based solely upon hearsay,
and conclusions shall be based upon competent evidence.

(3)  Any of the consequences described in Subsection
(1)(d) may be imposed in the form of a disciplinary action held
in abeyance.

(4)(a)  If the respondent's penalty is held in abeyance, the
respondent's penalty is stayed subject to the satisfactory
completion of probationary conditions.

(b)  The decision to impose a consequence in the form of
a disciplinary action held in abeyance shall provide for
appropriate or presumed discipline if the respondent does not
fully satisfy the probationary conditions.

(5)(a)  A hearing officer shall circulate a draft report to
hearing panel members prior to the 20 day completion deadline
of the hearing report.

(b)  Hearing panel members shall notify the hearing officer
of any changes to the report:

(i)  as soon as possible after receiving the report; and
(ii)  prior to the 20 day completion deadline of the hearing

report.
(c)  The hearing officer shall file the completed hearing

report with the Executive Secretary, who shall review the report
with UPPAC.

(d)  The Executive Secretary may participate in UPPAC's
deliberation as a resource to UPPAC in explaining the hearing
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report and answering any procedural questions raised by
UPPAC members.

(e)  The hearing officer may confer with the Executive
Secretary or the panel members or both while preparing the
hearing report.

(f)  The hearing officer may request the Executive Secretary
to confer with the hearing officer and panel following the
hearing.

(g)  The Executive Secretary may return a hearing report to
a hearing officer if the report is incomplete, unclear, or
unreadable, or missing essential components or information.

(h)  UPPAC shall vote to uphold the hearing officer's and
panel's report if UPPAC finds that:

(i)  there are no significant procedural errors;
(ii)  the hearing officer's recommendations are based upon

a preponderance of the evidence presented at the hearing; and
(iii)  that all issues explained in the hearing report are

adequately addressed in the conclusions of the report.
(i)  After the UPPAC review, the Executive Secretary shall

send a copy of the hearing report to:
(i)  the Board for further action;
(ii)  the respondent; and
(iii)  the UPPAC case file.
(6)(a)  If UPPAC adopts a hearing report that recommends

an action, as defined in Subsection R277-210-2(1), either party
may request review by the Superintendent within 15 days from
the date the Executive Secretary sends a copy of the hearing
report to the respondent.

(b)  The request for review shall consist of:
(i)  the name, position, and address of the appellant;
(ii)  the issue being appealed; and
(iii)  the signature of the appellant or the appellant's

representative.
(c)  An appeal to the Superintendent is limited to a question

of fairness or a violation of due process.
(d)  If the Superintendent finds that a procedural error has

occurred that violates fairness or due process, the
Superintendent shall:

(i)  refer the report back to UPPAC for reconsideration as
to whether the findings, conclusions, or decisions are supported
by a preponderance of the evidence; or

(ii)  direct the UPPAC Executive Secretary to take specific
administrative action.

(e)  After UPPAC completes reconsideration, the
Superintendent shall:

(i)  notify all parties; and
(ii)  refer the report to the Board, if necessary, for final

disposition consistent with this rule.
(7)  If the Board does not approve a UPPAC hearing report,

the Board may:
(a)  remand the case to UPPAC with direction to cure due

process issues; or
(b)  direct the Executive Secretary to make other evidence

available pursuant to Section R277-212-14 before issuing a final
decision with official findings; or

(c)  issue findings based on the UPPAC hearing record and
report:

(i)  specifying the reasons, including presumptions and the
mitigating and aggravating circumstances the Board considered,
why the Board disapproves of the hearing report;

(ii)  adopting the Board's decision on the matter; and
(iii)  directing the Executive Secretary to include the

findings as an addendum to the hearing report, which findings
constitute final Board action; or

(d)  take other appropriate action consistent with due
process and R277-215.

(8)  Following Board adoption of a hearing report or the
Board's decision under Subsection (7)(b), the Executive
Secretary shall:

(a)  notify the educator;
(b)  notify the educator's employer;
(c)  update CACTUS to reflect the Board's action; and
(d)  report the action to the NASDTEC Educator

Information Clearing house if the action results in:
(i)  a revocation;
(ii)  a suspension;
(iii)  probation; or
(iv)  a letter of reprimand.
(9)  The hearing report is a public document under Title

63G, Chapter 2, Government Records Access and Management
Act after final action is taken in the case, but may be redacted if
it is determined that the hearing report contains particular
information, the dissemination of which is otherwise restricted
under the law.

(10)  A respondent's failure to comply with the terms of a
final disposition may result in additional discipline against the
educator license.

(11)  If a hearing officer fails to satisfy the hearing officer's
responsibilities under this rule, the Executive Secretary may:

(a)  notify the Utah State Bar of the failure;
(b)  reduce the hearing officer's compensation consistent

with the failure;
(c)  take timely action to avoid disadvantaging either party;

or
(d)  preclude the hearing officer from further employment

by the Board for UPPAC purposes.
(12)  The Executive Secretary may waive the deadlines

within this section if the Executive Secretary finds good cause.
(13)  All criteria of letters of warning and reprimand,

probation, suspension, and revocation apply to the comparable
sections of the final hearing report.

R277-212-14.  Additional Relevant Evidence.
(1)  If the Board directs the Executive Secretary to make

additional relevant evidence available to the Board for review,
before the Board issues a final decision with official findings,
the Executive Secretary shall give the educator a notice that
includes:

(a)  what additional relevant evidence the Board directed
UPPAC to make available to review;

(b)  file a response described in Subsection (2); and
(c)  a statement that the educator's failure to file either a

timely written response or request for hearing would be a waiver
of the right to either respond, or request a hearing.

(2)  An educator who receives a notice described in
Subsection (1) may submit one of the following within 30 days
of the notice described in Subsection (1) was sent:

(a)  a written response to the additional relevant evidence
that the Board directed the Executive Secretary to make
available for review; or

(b)  a written request for a hearing before the Board to
respond to the additional relevant evidence.

(3)  If the educator fails to timely respond as provided in
Subsection (2):

(a)  the Executive Secretary shall notify the respondent that
the respondent waived the right to respond or request a hearing;
and

(b)  the Board may proceed to view the additional relevant
evidence.

(4)  If the educator files a timely written response, the
Executive Secretary shall submit the written response to the
Board for consideration before the Board issues a final decision.

(5)  If the educator files a timely hearing request, before the
Board issues a final decision, the Executive Secretary shall:

(a)  request a hearing before the Board, as described in
Subsection (7);

(b)  provide the respondent notice of the hearing meeting
the requirements of Section 53A-6-604;
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(c)  include a copy of the Board rules that apply; and
(d)  notify the respondent that if the respondent fails to

attend or participate in the hearing:
(i)  that the respondent has waived the right to appear and

respond to the additional relevant evidence; and
(ii)  that the Board may proceed to review the additional

relevant evidence.
(6)  The Board shall schedule a hearing described in

Subseciton (5)(b) within no less than 45 days and no more than
90 days from the date the Executive Secretary receives the
respondent's written request for a hearing.

(7)  If the Board conducts a hearing described in
Subsection (6), Sections R277-212-4, R277-212-5, and R277-
212-7 through R277-212-12 apply.

(8)  The Executive Secretary shall issue a subpoena or
other order to secure the attendance of a witness pursuant to
Subsection 53A-6-306(3)(c)(i) if:

(a)  requested by either party; and
(b)  notice of intent to call the witness has been timely

provided as required by Section R277-212-4.
(9)  Subsection R277-212-3(1) governs the appointment of

a hearing officer to conduct hearing, but no hearing report is
required.

(10)  After the hearing or viewing the additional relevant
evidence, the Board will prepare findings that support the
reasons for the Board's decision, including the presumptions and
mitigating and aggravating circumstances described in R277-
215 that the Board applied.

(11)  Findings issued by the Board as described in
Subsection (11) may not be based solely upon hearsay.

R277-212-15.  Default.
(1)(a)  The Executive Secretary shall prepare an order of

default if:
(i)  the respondent fails to file an answer as described in

Subsection R277-211-5(4);
(ii)  the respondent fails to attend or participate in a

properly scheduled hearing after receiving proper notice; or
(iii)  the hearing officer recommends default as a sanction

as a result of misconduct by the respondent or the respondent's
representative during the course of the hearing process.

(b)  The hearing officer may determine that the respondent
has failed to attend a properly scheduled hearing if the
respondent has not appeared within 30 minutes of the appointed
time for the hearing to begin, unless the respondent shows good
cause for failing to appear in a timely manner.

(2)  The recommendation of default may be executed by the
Executive Secretary following all applicable time periods,
without further action by UPPAC.

(3)  Except as provided in Subsection (4), the Executive
Secretary shall make a recommendation to the Board for
discipline in accordance with Rule R277-215.

(4)  An order of default shall result in an Executive
Secretary recommendation to the Board for a revocation if the
alleged misconduct is conduct identified in Subsection 53A-6-
501(5)(b).

R277-212-16.  Rights of Victims at Hearings.
(1)  If the allegations that gave rise to the underlying

allegations involve abuse of a sexual or physical nature, UPPAC
shall make reasonable efforts to:

(a)  advise the alleged victim that a hearing has been
scheduled;

(b)  notify the alleged victim of the date, time, and location
of the hearing; and

(c)  notify the alleged victim of the right to attend the
hearing alone or with a victim advocate present.

(2)  An alleged victim or guardian entitled to notification
of a hearing is permitted, but is not required, to attend the

hearing.
(3)  An alleged victim or witness may have a criminal

justice victim advocate or support person attend the hearing
with them.

KEY:  hearings, reports, educators
February 7, 2017 Art X Sec 3

53A-6-306
53A-1-401
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R277.  Education, Administration.
R277-519.  Educator Inservice Procedures and Credit.
R277-519-1.  Definitions.

A.  "USOE" means the Utah State Office of Education.
B.  "Inservice" means training in which current teachers or

individuals who have previously received a standard or basic
teaching certificate may participate to renew a certificate, teach
in another subject area or teach at another grade level.

C.  "Courses" or "workshops" means an academic
experience led and evaluated by an instructor.  Courses are
scheduled over several weeks duration; workshops are
completed within a week.  Courses and workshops require
outside readings or completion of other assignments or both.

D.  "Independent study" means an educational experience
outside of courses or workshops.  Independent study requires
prior approval of the state or district professional development
or inservice coordinator and a determination by that person of
the requirements and credit warranted.

E.  "Conference" means an educational event with a varied
agenda offering a choice of sessions.

R277-519-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(a) which allows
the Board to make rules regarding the qualifications of
personnel providing direct student services and the certification
of educators, and Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to establish definitions and
standards for inservice instruction especially as it relates to
teacher certification.

R277-519-3.  General Inservice Requirements.
A.  Proposals for inservice classes shall be approved at the

district level and shall include:
(1)  a descriptive outline of the class;
(2)  a schedule of meeting dates and times; and
(3)  a professional vita of the instructor(s).
B.  Approval of inservice credit may be sought by:
(1)  written request from a private provider to the

appropriate USOE subject specialist or school district at least
two weeks prior to the beginning date of the scheduled
inservice, or

(2)  a request through the computerized inservice program
connected to the USOE certification system.

(a)  The computerized process is available in most Utah
school districts and area technology centers;

(b)  Such requests shall be made at least one week prior to
the beginning of the scheduled inservice.

R277-519-4.  Inservice Credit.
A.  Credit is available in half-credit units, beginning with

one-half credit and up to three credits per educational
experience.

B.  Upon completion of the inservice experience, credit
shall be awarded as follows:

(1)  Sponsor submits an alphabetized list of participants'
names and social security numbers to a school district, the
subject specific USOE section, or designated educational
agency;

(2)  Subject specific USOE sections, district inservice
coordinators, or designated educational agencies shall enter the
names and social security numbers of the inservice participant
on the computer listing screen.  This information shall then be
transferred by the USOE Certification Section to the individuals'
certification files.

(3)  Certificates of Completion may be issued by individual
school districts for teacher use, but such certificates shall not be

honored by the USOE Certification Section as verification of
inservice completion.

C.  Credit for Specific Inservice Experiences
(1)  Courses and workshops:  On the semester system,

seven to thirteen contact hours equals one-half credit, fourteen
to twenty contact classroom hours equal one credit.

(2)  Independent study: forty two hours equal one credit.
(3)  Conferences:  no specific credit awarded unless a

conference could also satisfy the criteria for a workshop or
independent study.  If so, credit may be issued upon prior
approval by the USOE Certification Section of the experience.

(4)  Consistent with R277-519-4A, inservice credit is
available in half-credit units.

KEY:  teacher certification, professional competency
March 22, 1999 Art X Sec 3
Notice of Continuation February 14, 2017 53A-1-402(1)(a)

53A-1-401(3)
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R277.  Education, Administration.
R277-521.  National Board Certification Reimbursement.
R277-521-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Section 53A-6-114, which requires the Board to make
rules to specify procedures and timelines for reimbursing
educators for the cost to attain or renew a National Board
certification.

(2)  The purpose of this rule is to specify procedures and
timelines for reimbursing educators for the cost to attain or
renew a National Board certification.

R277-521-2.  Definitions.
(1)  "Eligible educator" means an educator who holds a

current National Board certification attained or renewed:
(a)  after July 1, 2016; and
(b)  while employed as an educator by an LEA in Utah.
(2)  "Local education agency" or "LEA" means:
(a)  a school district;
(b)  a charter school; or
(c)  the Utah Schools for the Deaf and the Blind.
(3)  "National Board certification" means the same as that

term is defined in Section 53A-6-103.

R277-521-3.  Application Procedures.
(1)  The Superintendent shall establish and maintain an

online application system for National Board certification
reimbursements.

(2)  To receive reimbursement for the costs an eligible
educator paid to attain or renew a National Board certification,
an eligible educator shall submit an application through the
application system established under Subsection (1).

(3)(a)  For fiscal year 2017, the Superintendent shall
publicize the date on which applications may be submitted.

(b)  For fiscal year 2018 and each succeeding fiscal year,
the application window is July 1 to June 30.

(4)(a)  Subject to legislative appropriations, the
Superintendent shall reimburse eligible educators on a first
come, first served basis until funds appropriated for National
Board certification reimbursements are exhausted for that fiscal
year.

(b)  The amount appropriated for National Board
certification reimbursements is $88,300.

(c)  If funds are insufficient to reimburse all eligible
educators who apply in any given fiscal year, subject to
legislative appropriations, the Superintendent shall reimburse
eligible educators who did not receive reimbursement the
previous fiscal year on a first come, first served basis.

(d)  The Superintendent may only reimburse an eligible
educator for costs the eligible educator paid to attain or renew
a National Board certification.

KEY:  eligible educator, National Board certification
February 7, 2017 Art X Sec 3

53A-1-401
53A-6-114
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R277.  Education, Administration.
R277-526.  Paraeducator to Teacher Scholarship Program.
R277-526-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision of public education in the
Board;

(b)  Section 53A-1-401, which permits the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Subsection 53A-6-802(8), which requires the Board to
make rules to administer the Paraeducator to Teacher
Scholarship Program.

(2)  The purpose of this rule is to:
(a)  distribute funds to paraeducators seeking to become

licensed educators; and
(b)  establish application and accountability procedures to

provide funding to prospective educators directly and fairly.

R277-526-2.  Definitions.
(1)  "LEA" includes, for purposes of this rule, the Utah

Schools for the Deaf and the Blind.
(2)  "Paraeducator" means the same as that term is defined

in Section 53A-6-801.
(3)  "Paraeducator Scholarship Selection Committee" or

"committee" means the committee established by the Board to
select scholarship recipients as required by Subsection 53A-6-
802(4).

(4)  "Scholarship" means funds paid directly to a Utah
institution of higher education on behalf of a paraeducator in
accordance with Section 53A-6-802.

R277-526-3.  Scholarship Amounts and Requirements.
(1)  A paraeducator shall use a stipend awarded under this

rule solely for expenses approved by Section 53A-6-802 and
this rule annually between July 1 and the following June 30.

(2)  A scholarship recipient shall remain continuously
employed by an LEA in accordance with Subsection 53A-6-
802(7).

(3)  A scholarship recipient shall provide documentation of
progress toward graduation, as requested by the scholarship
recipient's employer or the Board.

(4)  A scholarship recipient who does not remain employed
for the duration of the scholarship period or who does not
satisfactorily complete funded courses shall be responsible to
reimburse the Board for the amount of scholarship funding.

R277-526-4.  Applicant Scholarships Recipient and LEA
Responsibilities.

(1)  An LEA shall employ a scholarship recipient for a
minimum of 10 hours per week at the time of application for the
scholarship and during any year in which the paraeducator
receives the scholarship.

(2)  A scholarship applicant shall submit a completed
application found on the Board website to the applicant's LEA.

(3)  An applicant shall provide university transcripts and
information about tuition expenses on the application based on
the most recent information available from the Utah institution
of higher education to which the applicant has either been
admitted or made application.

(4)  An LEA shall submit all applications to the
Superintendent on or before May 15 annually.

(5)  A scholarship recipient and the LEA whose employee
receives funding under this program shall cooperate on any
assessment required by the Board.

R277-526-5.  State Board of Education Staff/Committee
Responsibilities.

(1)  The committee shall consist of:

(a)  one representative of the Board designated by the
Board;

(b)  one representative of the Board of Regents designated
by the Board of Regents;

(c)  one representative of the largest parent/teacher
association in the state;

(d)  no more than two additional representatives of the
general public designated by the Board.

(2)  The committee shall receive completed applications
from LEAs consistent with R277-526-4.

(3)  The committee shall determine funding for applicants
from applications received from LEAs after considering the
number of applications received and the amount of funding
available.

(4)  The committee may develop and consider additional
selection criteria including:

(a)  support from the recommending LEA; and
(b)  geographical distribution of recipients.
(5)  The committee shall provide names of scholarship

recipients to the Board for review and comment by August 1,
annually.

(6)  The committee or the Board may require a summary
assessment of the increased number of paraeducators who
become educators and other program results from participating
scholarship recipients and LEAs.

KEY:  paraeducators, scholarships
February 7, 2017 Art X Sec 3
Notice of Continuation December 14, 2016 53A-1-401

53A-6-802(8)
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R277.  Education, Administration.
R277-602.  Special Needs Scholarships - Funding and
Procedures.
R277-602-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision of the public school system
under the Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Section 53A-1a-707, which authorizes the Board to
make rules establishing:

(i)  the eligibility of students to participate in the
scholarship program; and

(ii)  the application process for the scholarship program.
(2)  The purpose of this rule is to:
(a)  outline responsibilities of a parent, an LEA, an eligible

private school, and the Board in providing choice for a parent of
a special needs student who chooses to have a student served in
a private school; and

(b)  provide accountability for the citizenry in the
administration and distribution of the scholarship funds.

R277-602-2.  Definitions.
(1)  "Appeal" means an opportunity to discuss or contest a

final administrative decision consistent with and expressly
limited to the procedures of this rule.

(2)  "Appeals Committee" means a committee comprised
of:

(a)  the special needs scholarship coordinator;
(b)  the Board's Special Education Director;
(c)  one individual appointed by the Superintendent; and
(d)  two Board-designated special education advocates.
(3)  "Assessment" means a formal testing procedure carried

out under prescribed and uniform conditions that measures a
student's academic progress, consistent with Subsection 53A-1a-
705(1)(f).

(4)  "Assessment team" means the individuals designated
under Subsection 53A-1a-703(1).

(5)  "Days" means school days unless specifically
designated otherwise in this rule.

(6)  "Eligible student" means a student who meets the
qualifications described in Section 53A-1a-704.

(7)  "Enrollment" means that:
(a)  the student has completed the school enrollment

process;
(b)  the school maintains required student enrollment

information and documentation of age eligibility;
(c)  the student is scheduled to receive services at the

school;
(d)  the student attends regularly; and
(e)  the school has accepted the student consistent with

Rule R277-419 and the student's IEP.
(8)  "Private school that has previously served a student

with a disability" means a school that:
(a)  has enrolled a student within the last three years under

the special needs scholarship program;
(b)  has enrolled a student within the last three years who

has received special education services under an Individual
Services Plan (ISP) from an LEA where the school is
geographically located; or

(c)  can provide other evidence to the Board that is
determinative of having enrolled a student with a disability
within the last three years.

(9)  "Warrant" means payment by check to a private school.

R277-602-3.  Parent Responsibilities and Payment
Provisions.

(1)  To receive a scholarship, a parent of a student shall
submit an application by the deadline described in Subsection
53A-1a-704(4), on a form specified by the Superintendent to:

(a)  the LEA that the student is or was enrolled in; or
(b)  if the student was not enrolled in an LEA in the school

year prior to the school year in which the scholarship is sought,
the school district that is responsible for the education of the
student under the Individuals with Disabilities Education Act,
20 U.S.C. Sec. 1414.

(2)  Along with the application described in Subsection (1),
a parent shall submit documentation that:

(a)  the parent is a resident of the state;
(b)  the student is at least three years of age before

September 2 of the year of enrollment;
(c)  the student is not more than 21 years of age and has not

graduated from high school; and
(d)  the student has official acceptance at an eligible private

school, as described in Section 53A-1a-705.
(3)  Any intentional falsification, misinformation, or

incomplete information provided on the application may result
in the cancellation of the scholarship to the student and non-
payment to the private school.

(4)  The parent shall participate in an assessment team
meeting to make the determinations described in Section 53A-
1a-704.

(5)(a)  The Superintendent shall make a scholarship
payment in accordance with Section 53A-1a-706.

(b)  A parent shall, consistent with Subsection 53A-1a-
706(8), endorse the warrant received by the private school from
the Superintendent no more than 15 calendar days after the
private school's receipt of the warrant.

(6)(a)  A parent shall notify the Board in writing within
five days if the student does not continue in enrollment in an
eligible private school for any reason, including:

(i)  parent or student choice;
(ii)  suspension or expulsion of the student; or
(iii)  the student has unexcused absences during all of the

prior 10 consecutive school days.
(b)  If a student does not continue in enrollment, the

Superintendent may:
(i)  modify the payment to the private school; or
(ii)  request reimbursement from the private school if

payment has already been made.
(7)  A parent shall cooperate and respond within 10 days

to an enrollment cross-checking request from the
Superintendent.

(8)  The parent shall notify the Superintendent in writing
by May 1 annually to indicate the student's continued
enrollment.

R277-602-4.  LEA Responsibilities.
(1)  An LEA that receives a student's scholarship

application consistent with Subsection 53A-1a-704(4) shall:
(a)  forward the application to the Superintendent no more

than 10 days following receipt of the application;
(b)  verify enrollment of the student seeking a scholarship

in a previous school year within a reasonable time following
contact by the Superintendent;

(c)  verify the existence of the student's IEP and level of
service to the Superintendent within a reasonable time;

(d)  provide personnel to participate on an assessment team
to:

(i)  make the determination described in Section 53A-1a-
704; or

(ii)  determine whether a student who previously received
a special needs scholarship is entitled to receive the scholarship
during the subsequent eligibility period.

(3)  A special needs scholarship student may not participate
in an extracurricular or co-curricular activity at an LEA,
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consistent with the parent's assumption of full responsibility for
a student's services under Subsection 53A-1a-704(5).

(4)  An LEA shall cooperate with the Superintendent in
cross-checking special needs scholarship student enrollment
information to ensure scholarship payments are not erroneously
made.

(5)(a)  An LEA shall provide written notice to a parent of
a student who has an IEP of the availability of a scholarship to
attend a private school in accordance with Subsection 53A-1a-
704(10).

(b)  The written notice shall consist of the following
statement: A local education agency is required by Utah law,
Subsection 53A-1a-704(10), to inform parents of students with
IEPs enrolled in public schools, of the availability of a
scholarship to attend a private school through the Carson Smith
Scholarship Program.

R277-602-5.  State Board of Education Responsibilities.
(1)  No later than April 1, the Superintendent shall provide

an application containing acknowledgments required under
Subsection 53A-1a-704(5), for a parent seeking a special needs
scholarship:

(a)  online;
(b)  at the Board office; and
(c)  at LEA offices.
(2)  The Superintendent shall provide a determination that

a private school meets the eligibility requirements of Section
53A-1a-705 as soon as possible but no more than 30 calendar
days after the private school submits an application and
completes documentation of eligibility.

(3)  The Superintendent may:
(a)  provide reasonable timelines within the application for

satisfaction of private school requirements;
(b)  issue letters of warning;
(c)  require the school to take corrective action within a

time frame set by the Superintendent;
(d)  suspend the school from the program consistent with

Section 53A-1a-708;
(e)  establish an appropriate penalty for a private school

that fails to comply with requirements described in Title 53A,
Chapter 1a, Part 7, Carson Smith Scholarships for Students with
Special Needs, including:

(i)  providing an affidavit under Section 53A-1a-708;
(ii)  administering assessments or reporting an assessment

to a parent or assessment team under Subsection 53a-1a-
705(1)(f);

(iii)  employing teachers with credentials required under
Subsection 53A-1a-705(g);

(iv)  providing to a parent relevant credentials of teachers
under Subsection 53A-1a-705(i); or

(v)  requiring a completed criminal background and
ongoing monitoring under Title 53A, Chapter 15, Part 15,
Background Checks and take appropriate action consistent with
information received; or

(f)  initiate a complaint and hold an administrative hearing,
as appropriate, and consistent with this rule.

(4)  The Superintendent shall make a list of eligible private
schools updated annually and available no later than June 1 of
each year.

(5)  On or before July 1, the Superintendent shall annually
publish information regarding the level of funding available for
scholarships for the fiscal year.

(6)  The Superintendent shall mail a scholarship payment
directly to a private school in accordance with Subsection 53A-
1a-706(8) as soon as reasonably possible.

R277-602-6.  Responsibilities of Private Schools that Receive
Special Needs Scholarships.

(1)  To be eligible to enroll a scholarship student, a private

school shall:
(a)  meet the criteria described in Section 53A-1a-705; and
(b)  submit an application and appropriate documentation

by the deadline established in Section 53A-1a-705 to the
Superintendent on a form designated by the Superintendent.

(2)  A licensed independent certified public account that a
private school contracts with to determine whether the private
school has adequate working capital in accordance with Section
53A-1a-705 shall define adequate working capital as a working
capital ratio of greater than one calculated by dividing current
assets by current liabilities.

(3)(a)  A private school that seeks to enroll a special needs
scholarship student shall, in concert with the parent seeking a
special needs scholarship for a student, initiate the assessment
team meetings required under Section 53A-1a-704.

(b)  A private school shall schedule a meeting at a time and
location mutually acceptable to the private school, the applicant
parent, and participating public school personnel.

(c)(i)  A private school and public school shall
confidentially maintain documentation regarding an assessment
team meeting, including documentation of:

(A)  a meeting for a student denied a scholarship or service;
and

(B)  a student admitted into a private school and the
student's level of service.

(ii)  Upon request by the Superintendent, a private school
and public school shall provide the documentation described in
Subsection (3)(c)(i) to the Superintendent for purposes of
determining student scholarship eligibility or for verification of
compliance.

(4)  A private school that receives a scholarship payment
shall provide complete student records in a timely manner to
another private school or a public school that requests student
records if a parent transfers a student under Subsection 53A-1a-
704(7).

(5)  A private school shall notify the Board within five days
if the student does not continue in enrollment in an eligible
private school for any reason, including:

(a)  parent or student choice;
(b)  suspension or expulsion of the student; or
(c)  the student has unexcused absenses during all of the

prior ten consecutive school days.
(6)  A private school shall satisfy health and safety laws

and codes required by Subsection 53A-1a-705(1)(d), including:
(a)  the adoption of emergency preparedness response plans

that include training for school personnel and parent notification
for fire drills, natural disasters, and school safety emergencies;
and

(b)  compliance with Rule R392-200, Design,
Construction, Operation, Sanitation, and Safety of Schools.

(7)(a)  An approved eligible private school that changes
ownership shall submit a new application for eligibility to
receive a special needs scholarship payment from the
Superintendent:

(i)  that demonstrates that the school continues to meet the
eligibility requirements of Section 53A-1a-705 and this rule;
and

(ii)  within 60 calendar days of the date that an agreement
is signed between previous owner and new owner.

(b)  If the Superintendent does not receive the application
within the time described in Subsection (7)(a)(ii):

(i)  the new owner of the school is presumed ineligible to
receive continued special needs scholarship payments from the
Superintendent;

(ii)  at the discretion of the Board, the Superintendent may
reclaim any payments made to a school within the previous 60
calendar days; and

(iii)  the private school shall submit a new application for
eligibility to enroll special needs scholarship students consistent
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with the requirements and timelines of this rule.

R277-602-7.  Special Needs Scholarship Appeals.
(1)(a)  A parent of an eligible student or a parent of a

prospective eligible student may appeal only the following
actions under this rule:

(i)  an alleged violation by the Superintendent of Sections
53A-1a-701 through 710 or this rule; or

(ii)  an alleged violation by the Superintendent of a
required timeline.

(b)  An appellant has no right to additional elements of due
process beyond the specific provisions of this rule.

(2)  The Appeals Committee may not grant an appeal
contrary to Sections 53A-1a-701 through 53A-1a-710.

(3)  A parent shall submit an appeal:
(a)  in writing to the Board's Special Needs Scholarship

Coordinator at:  Utah State Board of Education, 250 East 500
South, P.O. Box 144200, Salt Lake City, UT 84114-4200; and

(b)  within 15 calendar days of written notification of the
final administrative action described in Subsection (1)(a).

(4)(a)  The appeal opportunity does not include an
investigation required under or similar to an IDEA state
complaint investigation.

(b)  Nothing in the appeals process established under this
rule shall be construed to limit, replace, or adversely affect
parental appeal rights available under IDEA.

(5)  The Appeals Committee shall:
(a)  consider an appeal within 15 calendar days of receipt

of the written appeal;
(b)  transmit the decision to a parent no more than ten

calendar days following consideration by the Appeals
Committee; and

(c)  finalize an appeal as expeditiously as possible in the
joint interest of schools and students involved.

(6)  The Appeals Committee's decision is a final
administrative action.

KEY:  special needs students, scholarships
February 7, 2017 Art X Sec 3
Notice of Continuation August 13, 2015 53A-1a-707

53A-1-401
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R277.  Education, Administration.
R277-752.  Special Education Intensive Services Fund.
R277-752-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Section 53A-17a-112.1, which requires the Board to
make rules establishing a distribution formula to allocate money
appropriated to the board for the special education intensive
services fund.

(2)  The purpose of this rule is to establish:
(a)  an application process for the special education

intensive services fund; and
(b)  a formula to distribute the funds.

R277-752-2.  Definitions.
(1)  "Highest impacted LEA cost ratio" means the quotient

of, for a fiscal year:
(a)  an LEA's unreimbursed expenses remaining after

allocations are made from the high cost student fund described
in R277-752-3; and

(b)  an LEA's total state special education revenues from
the prior fiscal year.

(2)  "Local education agency" or "LEA" includes, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

(3)  "Special education intensive services fund" means
funding available to offset the costs of students whose
educational program exceeds three times the state average per
pupil expenditures.

R277-752-3.  Application Process - Distribution Formula.
(1)  To receive an annual allocation from the special

education intensive services fund, an LEA shall annually submit
to the Superintendent an application claiming:

(a)  expenses that:
(i)  are associated with providing direct special education

and related services identified in a student's IEP; and
(ii)  exceed three times the state average per pupil

expenditures using data from the most recently published State
Superintendent's Annual Report; and

(b)  any reimbursements received for the expenses
described in Subsection (1)(a)(i) from private insurance or
Medicaid.

(2)  From the special education intensive services fund, the
Superintendent shall allocate:

(a)  50% of the appropriation to the high cost student fund
to be distributed to LEAs based on the highest cost students
with disabilities:

(i)  as described in Section 53A-17a-112.1; and
(ii)  in accordance with Subsection (3); and
(b)  50% of the appropriation to the highly impacted LEA

fund to be distributed to LEAs based on the highest impact to an
LEA due to high cost students with disabilities:

(i)  as described in Section 53A-17a-112.1; and
(ii)  in accordance with Subsection (4).
(3)(a)  The Superintendent shall distribute funds to LEAs

from the high cost student fund using a step down
reimbursement process as described in this Subsection (3).

(b)  The first step is to reimburse for the highest cost
student equal to the difference between the highest cost student
and the second highest cost student.

(c)  The second step is to reimburse for the highest cost
student and second highest cost student equal to the difference
between the second highest cost student and the third highest

cost student.
(d)  Except as provided in Subsection (3)(e), the

Superintendent shall continue the step down reimbursement
process described in this subsection until funds are exhausted.

(e)  If funding is insufficient to fully reimburse the cost for
all students in a step, the Superintendent shall reallocate the
remaining funds to the highly impacted LEA fund.

(f)  In determining student cost under this Subsection (3),
the Superintendent shall sum expenses described in Subsection
(1)(a)(i) less:

(i)  the state average per pupil expenditures using data from
the most recently published State Superintendent's Annual
Report; and

(ii)  reimbursements from private insurance or Medicaid.
(4)(a)  The Superintendent shall distribute funds to LEAs

from the highly impacted LEA fund by providing a
reimbursement equal to the difference between:

(i)  an LEA's unreimbursed expenses remaining after
allocations are made from the high cost student fund; and

(ii)  the product of:
(A)  an LEA's total state special education funding from the

prior fiscal year; and
(B)  the median of the highest impacted LEA cost ratios.
(b)  The Superintendent shall provide a reimbursement

described in Subsection (4)(a) starting with the LEA with the
highest impacted LEA cost ratio until funds are exhausted.

KEY:  special education, intensive services fund
February 7, 2017 Art X Sec 3

53A-1-401
53A-17a-112.1
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R277.  Education, Administration.
R277-915.  Work-based Learning Programs.
R277-915-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53A-1-401, which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c)  Section 53A-29-102, which allows schools to offer
WBL programs in accordance with Board rules.

(2)  The purpose of this rule is to provide standards for
WBL programs.

R277-915-2.  Definitions.
(1)  "LEA" includes, for purposes of this rule, the Utah

Schools for the Deaf and the Blind.
(2)(a)  "Participant" means a student enrolled in a school-

sponsored work experience and career exploration program
under Section 53A-29-102 involving both classroom instruction
and work experience with a cooperating employer, for which the
student may or may not receive compensation.

(b)  Participant may include a student completing an
apprenticeship.

(c)  Participant does not include a student on work release.
(3)  "School-based enterprise" means a business set up and

run by supervised students learning to apply practical skills in
the production of goods or services for sale or use by others.

(4)  "Work site" or "workplace" means the actual location
where employment occurs for a particular occupation, or an
environment that simulates all aspects or elements of that
employment, including school-based enterprises.

(5)  "Work-based learning" or "WBL" means a continuum
of awareness, exploration, preparation, and training activities
that combine structured learning and authentic work experiences
implemented through industry and education partnerships.

R277-915-3.  Mandatory LEA Policy.
An LEA that has WBL programs that include assigning

students to act as participants at off-campus sites or in on-
campus simulations shall establish a policy which includes the
following:

(1)  training for student participants, student participant
supervisors, and cooperating employers regarding health hazards
and safety procedures in the workplace;

(2)  standards and procedures for approval of off-campus
work sites;

(3)  transportation options for students to and from the
work site;

(4)  appropriate supervision by employers at the work site;
(5)  adequate insurance coverage provided and identified

either by the student, the program, or the LEA;
(6)  appropriate supervision and assessment of the student

by the LEA;
(7)  appropriate involvement and approval by the student's

parents in the WBL program;
(8)  provision for risk or liability inherent in the WBL

program developed in consultation with State Risk Management
or the LEA's insurance provider; and

(9)  a requirement that any WBL credit awarded maintains
the integrity and rigor expected for high school graduation, as
determined by the Board.

R277-915-4.  Disbursement of Funds.
(1)  The Superintendent shall align public elementary,

secondary, and postsecondary or adult schools by LEA.
(2)  The proportion of total WBL funding allocated for a

participating LEA shall remain the same as the previous year

unless:
(a)  the LEA discontinues the program;
(b)  the LEA does not meet program standards; or
(c)  LEA proportions are adjusted by the Board.
(3)  A participating LEA shall provide an equal match in

funds to state appropriated WBL funds.

R277-915-5.  Standards.
(1)  WBL shall be integrated into all levels of the

educational delivery system and shall be coordinated within the
LEA and among regions.

(2)  To be eligible for WBL funds, an LEA shall:
(a)  have the program approved by the LEA board;
(b)  employ licensed WBL coordination personnel with

salaries and benefits matched by the local recipient of funds;
(c)  document that a WBL committee representing all

schools within the LEA:
(i)  has been created;
(ii)  is functioning effectively; and
(iii)  regularly addresses WBL issues;
(d)  conduct WBL activities utilizing information from:
(i)  business and industry;
(ii)  administrators;
(iii)  teachers;
(iv)  counselors;
(v)  parents; and
(vi)  students;
(e)  develop work-based preparation, participation, and

assessment activities for students and teachers involved in all
WBL LEA activities;

(f)  maintain evidence that WBL components have been
integrated and coordinated with:

(i)  elementary career awareness;
(ii)  secondary career exploration;
(iii)  integrated core activities;
(iv)  College and Career Awareness; and
(v)  comprehensive guidance and counseling;
(g)  maintain evidence of WBL activities and assurances in

each LEA developed in coordination with a student's:
(i)  IEP;
(ii)  Plan for College and Career Readiness; and
(iii)  504 requirements;
(h)  require the inclusion of all student groups within the

LEA in career development and preparation;
(i)  demonstrate WBL coordination with employers and

with other school and community development activities.
(j)  verify that sufficient budget for a WBL coordinator,

facilities, materials, equipment, and support staff is available;
(k)  participate in initial state-sponsored WBL coordinated

professional development and in periodic ongoing coordination
and professional development activities;

(l)  require that the WBL team utilize a database system
developed by the LEA for the LEA's specific needs; and

(m)  participate in the CTE Program Approval evaluation
every three years.

R277-915-6.  Consistency with Law and State and LEA
Board Rules and Policies.

(1)  A WBL experience shall be consistent with the
provisions of the Fair Labor Standards Act, 29 U.S.C. Sec. 201,
et seq.

(2)  WBL programs shall operate consistently with Board
rules and LEA polices, including:

(a)  student transportation;
(b)  credit toward graduation;
(c)  attendance; and
(d)  fee waivers.

KEY:  public schools, work-based learning
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February 7, 2017 Art X Sec 3
Notice of Continuation December 14, 2016 53A-29-102

53A-1-401
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R277.  Education, Administration.
R277-916.  Career and Technical Education Introduction
and Work-Based Learning Programs.
R277-916-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "CTE Intro" means Career and Technical Education

Introduction which is a 7th grade core curriculum course
comprised of activities encouraging students to explore college
and career opportunities in Agriculture, Business, Family and
Consumer Sciences, Health Science, Information Technology,
Marketing, Economics, and Technology and Engineering
Education.  Career development activities are integrated
throughout the curriculum.  The CTE Intro course is coordinated
with the Comprehensive Counseling and Guidance program.

C.  "Cone" means a group of schools whose students feed
a high school and schools and agencies which interact with the
high school.

D.  "Geographical Region" means one of the eight Career
and Technical Education planning units: Bear River, Wasatch
Front North, Wasatch Front South, Mountainland, Uintah Basin,
Central, Southeast, and Southwest.

E.  "LEA" means a local education agency which includes
school boards/public school districts, and charter schools.

F.  "USOE" means the Utah State Office of Education.
G.  "Weighted Pupil Unit (WPU)" means the unit of

measure that is computed in accordance with the Minimum
School Program Act for the purpose of determining the costs of
a program on a uniform basis for each LEA.

H.  "Work-Based Learning" (WBL) means activities that
involve teaching students a variety of skills used in business and
industry through experiential career development experiences.

R277-916-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of the
public education system in the Board, by Section 53A-15-202
which allows the Board to establish minimum standards for
career and technical education programs in the public education
system, and Section 53A-17a-113 which directs the Board to
distribute specific amounts of funds to LEAs.

B.  This rule establishes standards and procedures for LEAs
seeking to qualify for Career and Technical Education
Introduction and WBL Programs funds administered by the
Board.

R277-916-3.  Disbursement of Funds -- Career and Technical
Introduction.

A.  CTE Intro funds shall be utilized to update the CTE
Intro curriculum, purchase and maintain needed equipment and
supplies, field test new CTE Intro program modifications, and
provide ongoing professional development for teachers,
counselors, and administrators.

B.  LEAs shall meet all CTE Intro requirements in order to
receive funding.

C.  CTE Intro funds shall be allocated to LEAs for
approved schools using a base amount per school.

D.  Funds remaining after funds are distributed under
Section R277-916-3C, above, shall be distributed based on
enrollment in grade 7 to approved schools based on the October
1 enrollment report for the previous year.

E.  LEAs shall annually complete a funding application
with assurances of each school meeting CTE Intro standards.

F.  Personnel from each selected school shall participate in
USOE training.

G.  LEAs shall receive continued USOE support and
funding based on meeting established standards.

H.  LEAs shall apply for funding annually.

R277-916-4.  Career and Technical Education Introduction -

Standards.
A.  The Career and Technical Education Introduction funds

may be used to:
(1)  update the CTE Intro curriculum;
(2)  update and maintain equipment and supplies, including

consumables for the CTE Intro course;
(3)  implement new CTE Intro program modifications; and
(4)  provide support for USOE sponsored professional

development activities for teachers, counselors, and
administrators.

B.  LEAs may qualify for Career and Technical Education
Introduction funds consistent with the following:

(1)  CTE Intro program funds shall not be used for
personnel costs;

(2)  Schools shall teach 180 days of CTE Intro core
curriculum as a stand alone course with distinct credit which
includes the components and objectives of Agriculture,
Business, Family and Consumer Sciences, Information
Technology, Health Science, Marketing, Economics,
Technology and Engineering Education, and Career Guidance
and Development;

(3)  All CTE Intro teachers and counselors at the schools
shall have appropriate licenses and endorsements;

(4)  All CTE Intro team members shall agree to assist in the
development and implementation of new CTE Intro activities
and materials;

(5)  Schools shall utilize the services of the WBL
coordinator, where available, to integrate grade level
appropriate work-based learning activities into CTE Intro.
Where WBL Coordinators are not available, the CTE Intro team
shall plan and provide the WBL activities;

(6)  Schools shall integrate grade level appropriate career
development content into the CTE Intro activities and use the
services of the counselor in the program;

(7)  The LEA shall utilize the full allocation of funds as
provided under R277-916-4.  The LEA shall support staff
development activities necessary to the Core CTE Intro content
as adopted by the Board; and

(8)  All CTE Intro related personnel in the school shall
participate fully in evaluating the current program,
recommending changes or modifications, pilot testing and
implementing new activities, materials, and resources.

(9)  All CTE Intro related personnel in the school shall
participate in annual planning and accountability for these
funds.

(10)  All CTE Intro related personnel shall be part of the
CTE Program Approval evaluation every six years.

R277-916-5.  Work-Based Learning - Disbursement of
Funds.

A.  All public elementary, secondary, and
postsecondary/adult schools shall be aligned by cone and
grouped within the LEA.

B.  The proportion of total WBL funding allocated for each
participating LEA shall remain the same as the previous year
unless the LEA discontinues the program or LEA proportions
are adjusted by the Board.

C.  State appropriated WBL funds require an equal match
of funds provided by participating LEAs.

R277-916-6.  Work-Based Learning - Standards.
A.  WBL shall be integrated into all levels of the

educational delivery system and shall be coordinated within the
cones of the LEA and among regions.

B.  To be eligible for WBL funds, LEAs shall:
(1)  have the program approved by the local board.
(2)  employ licensed WBL coordination personnel with

salaries/benefits matched by the local recipient of funds.
(3)  document that a WBL committee representing all
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schools within the cone has been created, is functioning
effectively and regularly addresses WBL issues.

(4)  conduct WBL activities utilizing information from
business and industry, administrators, teachers, counselors,
parents and students.

(5)  develop work-based preparation, participation, and
evaluation activities for students and teachers involved in all
WBL cone activities.

(6)  maintain evidence that WBL components have been
integrated and coordinated with elementary career awareness,
secondary career exploration, integrated core curriculum
activities, CTE Intro and comprehensive guidance and
counseling.

(7)  maintain evidence of WBL activities developed in
coordination with IEP/SEP/SEOP/504 requirements in each
cone and all WBL assurances.

(8)  require the inclusion of all student groups within the
cone in career development and preparation.

(9)  demonstrate WBL coordination with employers and
with other school/community development activities.

(10)  verify sufficient budget for a WBL coordinator,
facilities, materials, equipment, and support staff is available.

(11)  participate in initial state-sponsored WBL
coordination professional development and in periodic ongoing
coordination and professional development activities.

(12)  require that the WBL team utilize a database system
developed by the LEA for the LEA's specific needs.

(13)  participate in the CTE Program Approval evaluation
every six years.

KEY:  public schools, work-based learning programs
May 8, 2012 Art X Sec 3
Notice of Continuation February 14, 2017 53A-15-202

53A-17a-113
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R305.  Environmental Quality, Administration.
R305-1.  Records Access and Management.
R305-1-1.  Purpose.

The purpose of this rule is to provide procedures for access
to government records of the Department of Environmental
Quality.

R305-1-2.  Authority.
The authority for this rule is found in Sections 63G-2-204

of the Government Records Access and Management Act
(GRAMA), effective July 1, 1992, and 63A-12-104 of the
Archives and Records Service Act.

R305-1-3.  Allocation of Responsibilities within Entity.
(a)  Each of the Divisions of the Department of

Environmental Quality shall be responsible, regarding records
of that Division, for responding to records requests under Part
2 of GRAMA and for responding to appeals under Section 63G-
2-401 of GRAMA.  The appropriate Division Director is the
head of the governmental entity for purposes of 63G-2-401.

(b)  The Office of Support Services shall be responsible,
regarding records of the Executive Director, for responding to
records requests under Part 2 of GRAMA and for responding to
appeals under Section 63G-2-401 of GRAMA.  The Executive
Director is the head of the governmental entity for purposes of
63G-2-401.

R305-1-4.  Requests for Access.
Requests for access to records of the following units of the

Department of Environmental Quality should be in writing and
must include the requester's name, mailing address, daytime
telephone number if available, and a reasonably specific
description of the records requested.  Records access forms may
be obtained from any Department or Division records officer.

TABLE
DIVISION OR OFFICE RECORDS OFFICERS AND FUNCTIONS

Division or Office:              Functions:

RECORDS OFFICER                  Executive Director
Office of Support Services       personnel, budget,
195 North 1950 West              accounting, planning and
P.O. Box 144810                  policy development
Salt Lake City, UT  84114-4810

RECORDS OFFICER                  Air Quality compliance,
Division of Air Quality          planning, and permitting
195 North 1950 West
P.O. Box 144820
Salt Lake City, UT  84114-4820

RECORDS OFFICER                  Drinking Water permitting,
Division of Drinking Water       compliance, enforcement,
195 North 1950 West              and planning
P.O. Box 144830
Salt Lake City, UT  84114-4830

RECORDS OFFICER                  federal Superfund program,
Division of Environmental        Utah Hazardous Waste
Response and Remediation         Mitigation Program,
195 North 1950 West              underground storage tank
P.O. Box 144840                  regulation
Salt Lake City, UT  84114-4840

RECORDS OFFICER                  radiological waste
Division of Radiation Control    management, radiation
195 North 1950 West              source licensure, X-ray,
P.O. Box 144850                  uranium mill tailings, and
Salt Lake City, UT  84114-4850   radon

RECORDS OFFICER                  solid and hazardous waste
Division of Solid and Hazardous  enforcement, compliance,
Waste                            permitting, and planning
195 North 1950 West
P.O. Box 144880
Salt Lake City, UT  84114-4880

RECORDS OFFICER                  water quality planning,

Division of Water Quality        compliance, enforcement,
195 North 1950 West              and permitting
P.O. Box 144870
Salt Lake City, UT  84114-4870

     Response to a request submitted to other persons within the
Department of Environmental Quality may be delayed.  See
Subsections (2) and (7) of 63G-2-204.

R305-1-5.  Record Sharing.
The entire Department of Environmental Quality shall be

considered a governmental entity for purposes of the record
sharing provisions of GRAMA, Section 63G-2-201 (5) (a) and
Section 63G-2-206.  The provisions of Section 63G-2-206
therefore need not be met if records are shared between
Divisions or between a Division and the Office of
Administration.

R305-1-6.  Fees.
Fees may be charged for copies of records provided.  Fees

for photocopying will be charged as authorized by Section 63G-
2-203.  A fee schedule may be obtained from the Department of
Environmental Quality by contacting records officers or Office
of Support Services, Department of Environmental Quality, 195
North 1950 West, P.O. Box 144810, Salt Lake City, UT 84114-
4810.  The Department of Environmental Quality may require
payment of past fees and future estimated fees before beginning
to process a request if fees are expected to exceed $50.00, or if
the requester has not paid fees from previous requests.

R305-1-7.  Waiver of Fees.
Fees for duplication and compilation of a record may be

waived under certain circumstances described in Section 63G-2-
203 (3).  Requests for this waiver of fees may be made to those
persons specified in R305-1-3.

R305-1-8.  Requests for Access for Research Purposes.
Access to private or controlled records for research

purposes is allowed by Section 63G-2-202 (8).  Requests for
access to such records for research purposes may be made to
those persons specified in R305-1-3.

R305-1-9.  Requests to Amend a Record.
An individual may contest the accuracy of completeness of

a document pertaining to the individual pursuant to Section
63G-2-603.  Such requests should be made to those persons
specified in R305-1-3.

R305-1-10.  Appeals of Requests to Amend a Record.
Appeals of requests to amend a record shall be handled as

informal proceedings under the Utah Administrative Procedures
Act.

R305-1-11.  Time Periods Under GRAMA.
The provisions of Rule 6 of the Utah Rules of Civil

Procedure shall apply to calculate time periods specified in
GRAMA.

R305-1-12.  Disclosure of Business Confidentiality Claims.
Records that are subject to a claim of confidentiality as

provided in Section 63G-2-309 shall not be disclosed unless:
(a)  The records are determined to be public and there is no

further avenue for appeal; or
(b)  The records are determined to be public and the period

in which to bring an appeal or seek intervention has expired.

KEY:  government documents, public records, GRAMA
1993 63G-2-204
Notice of Continuation February 13, 2017
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R315.  Environmental Quality, Waste Management and
Radiation Control, Waste Management.
R315-15.  Standards for the Management of Used Oil.
R315-15-1.  Applicability, Prohibitions, and Definitions.

1.1  APPLICABILITY
This section identifies those materials that are subject to

regulation as used oil under R315-15.  This section also
identifies some materials that are not subject to regulation as
used oil under R315-15, and indicates whether these materials
may be a hazardous waste as defined under R315-261.

(a)  Used oil.  It is presumed that used oil is to be recycled
unless a used oil handler disposes of used oil or sends used oil
for disposal.  Except as provided in R315-15-1.2, the
requirements of R315-15 apply to used oil, and to materials
identified in this section as being subject to regulation as used
oil, whether or not the used oil or material exhibits any
characteristics of hazardous waste identified in R315-261-20
through 24.

(b)  Mixtures of used oil and hazardous waste.
(1)  Listed hazardous waste.
(i)  Mixtures of used oil and hazardous waste which are

listed in R315-261-30 through 33 and 35 are subject to
regulation as hazardous waste under R315-261 rather than as
used oil under R315-15.

(ii)  Rebuttable presumption for used oil.  Used oil
containing more than 1,000 ppm total halogens is presumed to
be a hazardous waste because it has been mixed with
halogenated hazardous waste listed in R315-261-30 through 33
and 35.  A person may rebut this presumption by demonstrating
that the used oil does not contain hazardous waste, for example,
by using an analytical method from SW-846, Edition III, Update
IV to show that the used oil does not contain significant
concentrations of halogenated hazardous constituents listed in
R315-261, Appendix VIII.

(A)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they
are processed, through a tolling arrangement as described in
R315-15-2.5(c), to reclaim metalworking oils/fluids.  The
presumption does apply to metalworking oils/fluids if such
oils/fluids are recycled in any other manner, or disposed.

(B)  The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils
contaminated with CFCs that have been mixed with used oil
from sources other than refrigeration units.

(2)  Characteristic hazardous waste.  A mixture of used oil
and hazardous waste that solely exhibits one or more of the
hazardous waste characteristics identified in R315-261-20
through 24 and a mixtures of used oil and hazardous waste that
is listed in R315-261-30 through 33 and 35 solely because it
exhibits one or more of the characteristics of hazardous waste
identified in R315-261-20 through 24 are subject to:

(i)  Except as provided in R315-15-1(b)(2)(iii), regulation
as hazardous waste under R315-260 through 266, 268, 270, and
273 rather than as used oil under R315-15, if the resultant
mixture exhibits any characteristics of hazardous waste
identified in R315-261-20 through 24; or

(ii)  Except as specified in R315-15-1.1(b)(2)(iii),
regulation as used oil under R315-15, if the resultant mixture
does not exhibit any characteristics of hazardous waste
identified under R315-261-20 through 24.

(iii)  Regulation as used oil under R315-15, if the mixture
is of used oil and a waste which is hazardous solely because it
exhibits the characteristic of ignitability, e.g., mineral spirits,
provided that the mixture does not exhibit the characteristic of
ignitability under R315-261-21.

(3)  Conditionally exempt small quantity generator
hazardous waste.  Mixtures of used oil and conditionally exempt

small quantity generator hazardous waste regulated under R315-
261-5, are subject to regulation as used oil under R315-15.

(c)  Materials containing or otherwise contaminated with
used oil.

(1)  Except as provided in R315-15-1.1(c)(2) materials
containing or otherwise contaminated with used oil from which
the used oil has been properly drained or removed to the extent
possible such that no visible signs of free-flowing oil remain in
or on the material:

(i)  Are not used oil and thus not subject to R315-15, and
(ii)  If applicable, are subject to the hazardous waste

regulations R315-260 through 266, 268, 270, and 273, and
R315-101 and 102.

(2)  Materials containing or otherwise contaminated with
used oil that are burned for energy recovery are subject to
regulation as used oil under R315-15.

(3)  Used oil drained or removed from materials containing
or otherwise contaminated with used oil is subject to regulation
as used oil under R315-15.

(d)  Mixtures of used oil with products.
(1)  Except as provided in (d)(2) mixtures of used oil and

fuels or other fuel products are subject to regulation as used oil
under R315-15.

(2)  Mixtures of used oil and diesel fuel mixed on site by
the generator of the used oil for use in the generator's own
vehicles are not subject to R315-15 after the used oil and diesel
fuel have been mixed.  Prior to mixing, the used oil is subject to
the requirements of R315-15-2.

(e)  Materials derived from used oil.
(1)  Materials that are reclaimed from used oil that are used

beneficially and are not burned for energy recovery or used in
a manner constituting disposal, e.g., re-refined lubricants, are:

(i)  Not used oil and thus are not subject to R315-15, and
(ii)  Not solid wastes and are thus not subject to the

hazardous waste regulations of R315-260 through 266, 268,
270, and 273 as provided in R315-261-3(c)(2)(i).

(2)  Materials produced from used oil that are burned for
energy recovery, e.g., used oil fuels, are subject to regulation as
used oil under R315-15.

(3)  Except as provided in R315-15.1.1(e)(4), materials
derived from used oil that are disposed of or used in a manner
constituting disposal are:

(i)  Not used oil and thus are not subject to R315-15, and
(ii)  Are solid wastes and thus are subject to the hazardous

waste regulations R315-260 through 266, 268, 270, and 273 if
the materials are listed or identified as hazardous wastes.

(4)  Used oil re-refining distillation bottoms that are used
as feedstock to manufacture asphalt products are not subject to
R315-15.

(f)  Wastewater.  Wastewater contaminated with de
minimis quantities of used oil, the discharge of which is subject
to regulation under either section 402 or section 307(b) of the
Clean Water Act, including wastewaters at facilities that have
eliminated the discharge of wastewater, are not subject to the
requirements of Rule R315-15.  For purposes of this paragraph
only, "de minimis" quantities of used oils are defined as small
spills, leaks, or drippings from pumps, machinery, pipes, and
other similar equipment during normal operations or small
amounts of oil lost to the wastewater treatment system during
washing or draining operations.  This exception does not apply
if the used oil is discarded as a result of abnormal manufacturing
operations resulting in substantial leaks, spills, or other releases,
or to used oil recovered from wastewaters.

(g)  Used oil introduced into crude oil pipelines or a
petroleum refining facility.

(1)  Used oil mixed with crude oil or natural gas liquids,
e.g., in a production separator or crude oil stock tank, for
insertion into a crude oil pipeline is exempt from the
requirements of R315-15.  The used oil is subject to the
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requirements of R315-15 prior to the mixing of used oil with
crude oil or natural gas liquids.

(2)  Mixtures of used oil and crude oil or natural gas liquids
containing less than 1% used oil that are being stored or
transported to a crude oil pipeline or petroleum refining facility
for insertion into the refining process at a point prior to crude
distillation or catalytic cracking are exempt from the
requirements of R315-15.

(3)  Used oil that is inserted into the petroleum refining
facility process before crude distillation or catalytic cracking
without prior mixing with crude oil is exempt from the
requirements of R315-15, provided that the used oil constitutes
less than 1% of the crude oil feed to any petroleum refining
facility process unit at any given time.  Prior to insertion into the
petroleum refining facility process, the used oil is subject to the
requirements of R315-15.

(4)  Except as provided in R315-15-1.1 (g)(5), used oil that
is introduced into a petroleum refining facility process after
crude distillation or catalytic cracking is exempt from the
requirements of R315-15 only if the used oil meets the
specification of R315-15-1.2.  Prior to insertion into the
petroleum refining facility process, the used oil is subject to the
requirements of R315-15.

(5)  Used oil that is incidentally captured by a hydrocarbon
recovery system or wastewater treatment system as part of
routine process operations at a petroleum refining facility and
inserted into the petroleum refining facility process is exempt
from the requirements of R315-15.  This exemption does not
extend to used oil that is intentionally introduced into a
hydrocarbon recovery system, e.g., by pouring collected used oil
into the waste water treatment system.

(6)  Tank bottoms from stock tanks containing exempt
mixtures of used oil and crude oil or natural gas liquids are
exempt from the requirements of R315-15.

(h)  Used oil on vessels.  Used oil produced on vessels
from normal shipboard operations is not subject to Rule R315-
15 until it is transported ashore.

(i)  Used oil containing PCBs.  In addition to the
requirements of R315-15, marketers and burners of used oil who
market used oil containing PCBs at concentrations greater than
or equal to 2 ppm are subject to the requirements found in
R315-15-18 and 40 CFR 761.20(e).

(j)  Inspections.  Any duly authorized employee of the
Director, may, at any reasonable time and upon presentation of
credentials, have access to and the right to copy any records
relating to used oil, and inspect, audit, or sample.  Any
authorized employee obtaining samples shall give to the owner,
operator or agent a receipt describing the sample obtained and,
if requested, a portion of each sample of waste equal in volume
or weight to the portion retained.  The employee may also make
record of the inspection by photographic, electronic, audio,
video, or any other reasonable means.

(k)  Violations, Orders, and Hearings.  If the Director has
reason to believe a person is in violation of any provision of
R315-15, procedural requirements for compliance shall follow
Utah Code Annotated 19-6-721 and Utah Administrative Code
R305-7.

1.2  USED OIL SPECIFICATIONS
Used oil burned for energy recovery, and any fuel produced

from used oil by processing, blending, or other treatment, is
subject to regulation under R315-15 until:

(a)  It has been demonstrated not to exceed any allowable
levels of the constituents and properties shown in Table 1;

(b)  The person making that claim complies with R315-15-
7.3, R315-15-7.4, and R315-15-7.5(b); and

(c)  The used oil is delivered to a used oil burner.

TABLE 1
USED OIL NOT EXCEEDING ANY ALLOWABLE LEVEL IS NOT

SUBJECT TO R315-15-6 WHEN BURNED FOR ENERGY RECOVERY(1)

     Constituent/property                  Allowable level

       Arsenic                                5 ppm maximum
       Cadmium                                2 ppm maximum
       Chromium                              10 ppm maximum
       Lead                                 100 ppm maximum
       Flash point                          100 degrees F minimum
       Total halogens                     4,000 ppm maximum(2)

     (1)  The allowable levels in Table 1 do not apply to
mixtures of used oil and hazardous waste that continue to be
regulated as hazardous waste.  See R315-15-1.1(b).
     (2)  Used oil containing more than 1,000 ppm total halogens
is presumed to be a hazardous waste under the rebuttable
presumption described in R315-15-1.1(b)(1).  Such used oil is
subject to R315-266-100 through 112, rather than R315-15 when
burned for energy recovery unless the presumption of mixing can
be successfully rebutted.
     Note:  Applicable standards for the marketing and burning
of used oil containing any quantifiable level (2 ppm) of PCBs
are found in 40 CFR 761.20(e), 2013 edition, incorporated by
reference, and R315-15-18.  Prohibition of PCB oil dilution is
described in 40 CFR 279.10 and 40 CFR 761.20(e).

1.3  PROHIBITIONS
Except as authorized by the Director, a person may not

place, discard, or otherwise dispose of used oil in any of the
following manners:

(a)  Surface impoundment and waste piles.  Used oil shall
not be managed in surface impoundments or waste piles unless
the units are subject to regulation under R315-264 or R315-265.

(b)  Use as a dust suppressant, weed suppressant, or for
road oiling.  The use of used oil as a dust suppressant, weed
suppressant, or for road oiling or other similar use is prohibited.
Any disposal of used oil on the ground is prohibited under Utah
Code Annotated 19-6-706(1)(a)(iii).

(c)  A person may not mix or commingle used oil with the
following substances, except as incidental to the normal course
of processing, mechanical, or industrial operations:

(1)  Solid waste that is to be disposed of in any solid waste
treatment, storage, or disposal facility, except as authorized by
the Director; or

(2)  Any hazardous waste so the resulting mixture may not
be recycled or used for other beneficial purpose as authorized
under R315-15.

(d)  Used oil shall not be disposed in a solid waste
treatment, storage, or disposal facility, except for the disposal of
hazardous used oil as authorized under R315-261.

(e)  Used oil shall not be disposed in sewers, drainage
systems, septic tanks, surface or ground waters, watercourses, or
any body of water.

1.4  BURNING IN PARTICULAR UNITS
Burning in particular units.  Off-specification used oil fuel

may be burned for energy recovery only in the devices described
in R315-15-6.2(a).

1.5  DISPOSAL OF DE MINIMIS USED OIL
(a)  R315-15-1.3 does not apply to release of de minimis

quantities of used oil identified under Utah Code Annotated 19-
6-706(4)(a) except for the requirements of 19-6-706(i) and (ii).

(b)  A person may dispose of an item or substance that
contains de minimis amounts of oil in disposal facilities in
accordance with Utah Code Annotated 19-6-706 (2) (a) if:

(1)  To the extent that all oil has been reasonably removed
from the item or substance; and

(2)  No free flowing oil remains in the item or substance.
1.6  USED OIL FILTERS
(a)  Disposal of Used Oil Filters.  A person may dispose of

a nonterne plated used oil filter as a non-hazardous solid waste
when that filter is gravity hot-drained by one of the methods
described in R315-15-1.6(b) and is not mixed with hazardous
waste defined in R315-261.

(b)  "Gravity hot-drained" means drained for not less than
12 hours near operating temperature but above 60 degrees
Fahrenheit.  A nonterne used oil filter is a container of used oil
and is subject to R315-15 until it is gravity hot-drained by one
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of the following methods:
(1)  puncturing the filter anti-drain back valve or the filter

dome end and gravity hot-draining;
(2)  gravity hot-draining and crushing;
(3)  dismantling and gravity hot-draining; or
(4)  any other equivalent gravity hot-draining method

authorized by the Director that will remove used oil from the
filter at least as effectively as the methods listed in R315-15-
1.6(b)(1) through (3).

1.7  DEFINITIONS
(a)  Definitions of terms used in R315-15 are found in:

R315-15-1.7(b) through (h) and R315-260.
(b)  The term "de minimis quantities of used oil" defined in

Utah Code Annotated 19-6-706(4)(b), and 19-6-708(3)(a)
means small spills, leaks, or drippings from pumps, machinery,
pipes, and other similar equipment during normal operations and
does not apply to used oil discarded as a result of abnormal
operations resulting in substantial leaks, spills, or other releases.
Nor does it apply to accumulations of quantities of used oil that
pose a potential threat to human health or the environment.

(c)  "Financial responsibility" means the mechanism by
which a person who has a financial obligation satisfies that
obligation.

(d)  "Used oil" means any oil, refined from crude oil or
synthetic oil, that has been used and as a result of that use is
contaminated by physical or chemical impurities.  Used oil
includes engine oil, transmission fluid, compressor oils,
metalworking oils, hydraulic oil, brake fluid, oils used as
buoyants, lubricating greases, electrical insulating, and dialectic
oils.

(e)  "Polychlorinated biphenyl (PCB)" means any chemical
substance that is limited to the biphenyl molecule that has been
chlorinated to varying degrees or any combination of substances
which contains such substance.

(f)  "On-specification used oil" means used oil that does not
exceed levels of constituents and properties specified in R315-
15-1.2.

(g)  "Off-specification used oil" means used oil that
exceeds levels of constituents and properties specified in R315-
15-1.2.

(h)  "Parts per million (ppm)" means a weight-per-weight
ratio used to describe concentrations.  Parts per million (ppm)
is the number of units of mass of a contaminant per million units
of total mass (e.g., micrograms per gram).

1.8  LABORATORY ANALYSES
Laboratory analyses used to satisfy the requirements of

R315-15 shall be performed by a laboratory that holds a current
Utah Certification for environmental laboratories issued by the
Utah Department of Health, Laboratory Improvement under
R444-14 Utah Administrative Code.  The laboratory shall be
certified for the method(s) and analyte(s) applied to generate the
environmental data.

R315-15-2.  Standards for Used Oil Generators.
2.1  APPLICABILITY
(a)  General.  Except as provided in paragraphs (a)(1)

through (a)(4) of this section, R315-15-2 applies to all used oil
generators.  A used oil generator is any person, by site, whose
act or process produces used oil or whose act first causes used
oil to become subject to regulation.

(1)  Household "do-it-yourselfer" used oil generators.
Household "do-it-yourselfer" used oil generators are not subject
to regulation under R315-15, except for the prohibitions of
R315-15-1.3 and cleanup requirements of R315-15-9.

(2)  Vessels.  Vessels at sea or at port are not subject to
R315-15-2.  For purposes of R315-15-2, used oil produced on
vessels from normal shipboard operations is considered to be
generated at the time it is transported ashore.  The owner or
operator of the vessel and the person(s) removing or accepting

used oil from the vessel are co-generators of the used oil and are
both responsible for managing the used oil in compliance with
R315-15-2 once the used oil is transported ashore.  The co-
generators may decide among themselves which party will fulfill
the requirements of R315-15-2.

(3)  Diesel fuel.  Mixtures of used oil and diesel fuel mixed
by the generator of the used oil for use in the generator's own
vehicles are not subject to R315-15 once the used oil and diesel
fuel have been mixed.  Prior to mixing, the used oil fuel is
subject to the requirements of R315-15-2.

(4)  Farmers.  Farmers who generate an average of 25
gallons per month or less of used oil from vehicles or machinery
used on the farm in a calendar year are not subject to the
requirements of R315-15, except for the prohibitions of R315-
15-1.3 and cleanup requirements of R315-15-9.

(b)  Other applicable provisions.  Used oil generators who
conduct the following activities are subject to the requirements
of other applicable provisions of R315-15 as indicated in R315-
15.2.1(b)(1) through (5):

(1)  Generators who transport used oil, except under the
self-transport provisions of R315-15-2.5(a) and (b), shall also
comply with R315-15-4.

(2)(i)  Except as provided in R315-15-2.1(b)(2)(ii),
generators who process or re-refine used oil must also comply
with R315-15-5.

(ii)  Generators who perform the following activities are
not processors, provided that the used oil is generated onsite and
is not being sent offsite to a burner of on- or off-specification
used oil fuel.

(A)  Filtering, cleaning, or otherwise reconditioning used
oil before returning it for reuse by the generator;

(B)  Separating used oil from wastewater generated onsite
to make the wastewater acceptable for discharge or reuse in
accordance with section 402 or section 307(b) of the Clean
Water Act or other applicable Federal or state regulations
governing the management or discharge of wastewater;

(C)  Using oil mist collectors to remove small droplets of
used oil from in-plant air to make plant air suitable for
continued recirculation;

(D)  Draining or otherwise removing used oil from
materials containing or otherwise contaminated with used oil in
order to remove excessive used oil to the extent possible in
accordance with R315-15-1.1(c); or

(E)  Filtering, separating or otherwise reconditioning used
oil before burning it in a space heater in accordance with R315-
15-2.4.

(3)  Generators who burn off-specification used oil for
energy recovery, shall also comply with R315-15-6.

(4)  Generators who direct shipments of off-specification
used oil from their facility to a used oil burner or first certify
that used oil that is to be burned for energy recovery meets the
used oil fuel specifications set forth in R315-15-1.2 shall also
comply with R315-15-7.

(5)  Generators who dispose of used oil shall also comply
with R315-15-8.

2.2  HAZARDOUS WASTE MIXING
(a)  Mixtures of used oil and hazardous waste shall be

managed in accordance with R315-15-1.1(b).
(b)  The rebuttable presumption for used oil found in

R315-15-1.1(b)(1)(ii) applies to used oil managed by
generators.  Under this rebuttable presumption, used oil
containing greater than 1,000 ppm total halogens is presumed to
be a hazardous waste and thus shall be managed as hazardous
waste and not as used oil unless the presumption is rebutted.
However, the rebuttable presumption does not apply to certain
metalworking oil or fluids containing chlorinated paraffins, if
they are processed through a tolling agreement to reclaim the
metalworking oils or fluids, and certain used oils removed from
refrigeration units described in R315-15-1.1(b)(1)(ii)(B).
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2.3  USED OIL STORAGE
Used oil generators are subject to all applicable Spill

Prevention, Control and Countermeasures, 40 CFR 112, in
addition to the requirements of R315-15-2.  Used oil generators
are also subject to the standards and requirements of R311-200
through R311-209, Underground Storage Tanks, for used oil
stored in underground tanks whether or not the used oil exhibits
any characteristics of hazardous waste.  In addition, used oil
generators are subject to the requirements of R315-15-2.

(a)  Storage units.  Used oil generators shall not store used
oil in units other than tanks, containers, or units subject to
regulation under R315-264 and R315-265.

(b)  Condition of units.  Containers and aboveground tanks
used to store used oil at generator facilities shall be:

(1)  In good condition, with no severe rusting, apparent
structural defects or deterioration; and

(2)  Not leaking.
(3)  Tanks and containers for storage of used oil must be

closed during storage except when adding or removing used oil.
(4)  Tanks and containers storage areas shall be managed

to prevent releases of used oil to the environment.
(c)  Labels.
(1)  Containers and aboveground tanks used to store used

oil at generator facilities shall be labeled or marked clearly with
the words "Used Oil".

(2)  Fill pipes used to transfer used oil into underground
storage tanks at generator facilities shall be labeled or marked
clearly with the words "Used Oil."

(d)  Response to releases.  Upon detection of a release of
used oil to the environment not subject to the requirements of
Section R311-202-1, which incorporates by reference 40 CFR
280, Subpart F, a generator shall comply with Section R315-15-
9.

2.4  ON-SITE BURNING
On-site burners shall comply with R315-15-6 and, if

applicable, shall obtain an Air Quality permit.
(a)  Generators may burn used oil in used oil-fired space

heaters without a used oil permit provided that:
(1)  The heater burns only used oil that the owner or

operator generates;
(2)  The heater is designed to have a maximum capacity of

not more than 0.5 million Btu per hour;
(3)  The combustion gases from the heater are vented to the

outside ambient air;
(4)  The generator has knowledge that the used oil has not

been mixed with hazardous waste; and
(5)  The used oil is being legitimately burned to utilize its

energy content.
(b)  Used Oil Collection Center(UOCC).  If it is registered

as a Used Oil Collection Center as authorized in R315-15-3, the
UOCC may burn used oil in used oil fired space heaters without
a used oil permit under the provision described in R315-15-
2.4(a) provided that the used oil is received from household do-
it-yourselfer generators or farmers described in R315-15-
2.1(a)(4) or the used oil is received from other generators and
has been certified to meet the used oil fuel specifications of
R315-15-1.2 by a registered used oil marketer in accordance
with R315-15-7.

2.5  OFF-SITE SHIPMENTS
Except as provided in R315-15-2.5(a) through (c), a

generator shall ensure that its used oil is transported only by a
transporter who has obtained a Utah used oil transporter permit
and has a current used oil handler certificate issued by the
Director and an EPA identification number.

(a)  Self-transportation of small amounts to approved
collection centers.  A generators may transport, without an EPA
identification number, a used oil transporter permit, or a current
used oil handler certificate, used oil that is generated at the
generator's site and used oil collected from household do-it-

yourselfers to a used oil collection center provided that:
(1)  The generator transports the used oil in a vehicle

owned by the generator or owned by an employee of the
generator;

(2)  The generator transports no more than 55 gallons of
used oil at any time; and

(3)  The generator transports the used oil to a used oil
collection center that is registered or permitted to manage used
oil.

(b)  Self-transportation of small amounts to aggregation
points owned by the generator.  A generator may transport,
without an EPA identification number, a used oil transporter
permit, or used oil handler certificate, used oil that is generated
at the generator's site to an aggregation point provided that:

(1)  The generator transports the used oil in a vehicle
owned by the generator or owned by an employee of the
generator;

(2)  The generator transports no more than 55 gallons of
used oil at any time; and

(3)  The generator transports the used oil to an aggregation
point that is owned, operated, or both by the same generator.

(c)  Tolling arrangements.  Used oil generators may arrange
for used oil to be transported by a transporter without an EPA
identification number, a used oil transporter permit, or a current
used oil handler certificate if the used oil is reclaimed under a
contractual agreement under which reclaimed oil is returned by
the processor/re-refiner to the generator for use as a lubricant,
cutting oil, or coolant.  The contract, known as a "tolling
arrangement," shall indicate:

(1)  The type of used oil and the frequency of shipments;
(2)  That the vehicle used to transport the used oil to the

processing/re-refining facility and to deliver recycled used oil
back to the generator is owned and operated by the used oil
processor/re-refiner; and

(3)  That reclaimed oil will be returned to the generator.

R315-15-3.  Standards for Used Oil Collection Centers and
Aggregation Points.

3.1  DO-IT-YOURSELFER USED OIL COLLECTION
CENTERS TYPES A and B

(a)  Applicability.  R315-15-3.1 applies to owners or
operators of Type A and B used oil collection centers:

(1)  Type A used oil collection center.  Type A and B is
any site or facility that accepts/aggregates and stores used oil
collected only from household do-it-yourselfers (DIYers) in
quantities not exceeding five gallons per visit.

(2)  Type B used oil collection center.  Type B used oil
collection center is any site or facility that accepts/aggregates
and stores used oil collected from farmers as required by R315-
15-2.1(a)(4) in quantities not exceeding 55 gallons per visit
from farmers and not exceeding five gallons per visit from
household do-it-yourselfers.

(b)  Type A or B used oil collection center requirements.
Owners or operators of Type A or B used oil collection centers
shall:

(1)  Comply with the generator standards in R315-15-2.
(2)  Be registered with the Division of Waste Management

and Radiation Control to manage used oil as a used oil
collection center as required by R315-15-13.1; and

(3)  Keep records of used oil collected by the collection
center.  This does not include used oil generated on site from
maintenance and servicing operations.  These records shall be
kept for a minimum of three years and shall contain the
following information:

(i)  Name and address of generator or if unavailable, a
written description of how the used oil was received;

(ii)  Quantity of used oil received;
(iii)  Date the used oil is received; and
(iv)  Volume of used oil picked up by a permitted
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transporter and the transporter's name and EPA identification
number.

(4)  A Type A or B used oil collection center shall not
accept used oil from generators other than those specified in
R315-15-3.1(1) and (2).

(c)  Reimbursements.  Type A or B used oil collection
centers are classified as DIYer used oil collection centers and
may be reimbursed as described in R315-15-14.

3.2  USED OIL COLLECTION CENTERS - TYPES C
AND D

(a)  Applicability.  R315-15-3.2 applies to owners or
operators of Type C and D used oil collection centers.

(1)  Type C used oil collection center is any site or facility
that accepts/aggregates and stores used oil collected from used
oil generators regulated under R315-15-2 who bring used oil to
the collection center in shipments of no more than 55 gallons
under the provisions of R315-15-2.5(a).  Type C used oil
collection centers may also accept used oil from household do-
it-yourselfers and farmers described in R315-15-2.1(a)(4).

(2)  A Type D used oil collection center is any site or
facility that only accepts/aggregates and stores used oil collected
from used oil generators regulated under R315-15-2 who bring
used oil to the collection center in shipments of no more than 55
gallons under the provisions of R315-15-2.5(a).  Type D used
oil collection centers do not qualify for reimbursement.

(b)  Used oil collection center Type C and D requirements.
Owners or operators of Types C and D used oil collection
centers shall:

(1)  Comply with the generator standards in R315-15-2;
(2)  Be registered with the Division of Waste Management

and Radiation Control to manage used oil; and
(3)  Keep records of used oil received from off-site sources

and transported from the collection center.  This does not
include used oil generated onsite from maintenance and
servicing operations.  These records shall be kept for a minimum
of three years and shall contain the following information:

(i)  Name and address of generator or, if unavailable, a
written description of how the used oil was received;

(ii)  Quantity of used oil received;
(iii)  Date the used oil is received; and
(iv)  Volumes of used oil collected by a permitted

transporter and the transporter's name and federal EPA
identification number.

(c)  Reimbursements.  Type C used oil collection centers
may be reimbursed as described in R315-15-14 for household
do-it-yourselfer and used oil generated by farmers as defined in
R315-15-3.1.  Other generator used oil does not meet the
reimbursement criteria as do-it-yourselfer used oil and does not
qualify for reimbursement.

3.3  USED OIL AGGREGATION POINTS OWNED BY
THE GENERATOR

(a)  Applicability.  R315-15-3.3 applies to owners or
operators of all used oil aggregation points.  A used oil
aggregation point is any site or facility that accepts, aggregates,
or stores used oil collected only from other used oil generation
sites owned or operated by the owner or operator of the
aggregation point, from which used oil is transported to the
aggregation point in shipments of 55 gallons or less under the
provisions of R315-15-2.5(b).  Used oil aggregation points may
also accept used oil from household do-it-yourselfers as long as
they register as do-it-yourselfer collection centers, as described
in R315-15-13.1, and comply with do-it-yourselfer collection
center standards in R315-15-3.1.  Used oil aggregation points
that accept used oil from other generators shall register as
collection centers, as described in R315-15-13.2, and comply
with collection center standards in R315-15-3.2.

(b)  Used oil aggregation point requirements.  Owners or
operators of all used oil aggregation points shall comply with
the generator standards in R315-15-2.

R315-15-4.  Standards for Used Oil Transporter and
Transfer Facilities.

4.1  APPLICABILITY
(a)  General.  R315-15-4 applies to all used oil transporters,

except as provided in R315-15-4.1(a)(1) through (4).  Persons
who transport used oil, persons who collect used oil from more
than one generator and transport the collected used oil, and
owners and operators of used oil transfer facilities are used oil
transporters.  Except as provided by R315-15-13.4(f), used oil
transporters or operators of used oil transfer facilities shall
obtain a permit from the Director prior to accepting any used oil
for transportation or transfer.  The application for a permit shall
include the information required by R315-15-13.4.  Used oil
transporters and operators of used oil transfer facilities shall
obtain and maintain a used oil handler certificate in accordance
with R315-15-13.8.

(1)  R315-15-4 does not apply to on-site transportation.
(2)  R315-15-4 does not apply to generators who transport

shipments of used oil totaling 55 gallons or less from the
generator to a used oil collection center as specified in
Subsection R315-15-2.5(a).

(3)  R315-15-4 does not apply to generators who transport
shipments of used oil totaling 55 gallons or less from the
generator to a used oil aggregation point owned or operated by
the same generator as specified in R315-15-2.5(b).

(4)  R315-15-4 does not apply to transportation of used oil
from household do-it-yourselfers to a regulated used oil
generator, collection center, aggregation point, processor/re-
refiner, or burner subject to the requirements of R315-15.
Except as provided in R315-15-4.1(a)(1) through (a)(3), R315-
15-4 does, apply to transportation of collected household do-it-
yourselfer used oil from regulated used oil generators, collection
centers, aggregation points, or other facilities where household
do-it-yourselfer used oil is collected.

(b)  Imports and exports.  Transporters are subject to the
requirements of R315-15-4 from the time the used oil enters and
until the time it exits Utah.

(c)  Vehicles used to transport hazardous waste.  Unless
vehicles previously used to transport hazardous waste are
emptied as described in R315-261-7 prior to transporting used
oil, the used oil is considered to have been mixed with the
hazardous waste and shall be managed as hazardous waste
unless, under the provisions of R315-15-1.1(b), the hazardous
waste/used oil mixture is determined not to be hazardous waste.

(d)  Vehicles used to transport PCB-contaminated material.
Unless vehicles previously used to transport PCB-contaminated
material are decontaminated as described in 40 CFR 761
Subpart S, (2013 edition, incorporated by reference), prior to
transporting used oil, the used oil is considered to have been
mixed with PCB-contaminated material and shall be managed
as PCB-contaminated material in accordance with R315-15-18
and 40 CFR 761.

(e)  Tanks, containers, and piping that contained PCB-
contaminated material.  Unless tanks, containers, and piping that
previously contained PCB-contaminated material are
decontaminated as described in 40 CFR 761 Subpart S prior to
transferring used oil, the used oil is considered to have been
mixed with PCB-contaminated material in accordance with
R315-15-18 and 40 CFR 761 Subpart S.

(f)  Other applicable provisions.  Used oil transporters who
conduct the following activities are also subject to other
applicable provisions of R315-15 as indicated in R315-15-4.1
(f)(1) through (5):

(1)  Transporters who generate used oil shall also comply
with R315-15-2;

(2)  Transporters who process or re-refine used oil, except
as provided in R315-15-4.2, shall also comply with R315-15-5;

(3)  Transporters who burn off-specification used oil for
energy recovery shall also comply with R315-15-6;
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(4)  Transporters who direct shipments of off-specification
used oil from their facility to a used oil burner or first claim that
used oil that is to be burned for energy recovery meets the used
oil fuel specifications set forth in R315-15-1.2 shall also comply
with R315-15-7; and

(5)  Transporters who dispose of used oil shall also comply
with R315-15-8.

4.2  RESTRICTIONS ON TRANSPORTERS WHO ARE
NOT ALSO PROCESSORS OR RE-REFINERS

(a)  Used oil transporters may consolidate or aggregate
loads of used oil for purposes of transportation.  However,
except as provided in R315-15-4.2(b), used oil transporters may
not process used oil unless they also comply with the
requirements for processors/re-refiners in R315-15-5.

(b)  Transporters may conduct incidental processing
operations that occur in the normal course of used oil
transportation, e.g., settling and water separation, but that are
not designed to produce, or make more amenable for production
of, used oil derived products unless they also comply with the
processor/re-refiner requirements in R315-15-5.

(c)  Transporters of used oil that is removed from oil-
bearing electrical transformers and turbines and filtered by the
transporter or at a transfer facility prior to being returned to its
original use are not subject to the processor/re-refiner
requirements in R315-15-5.

4.3  NOTIFICATION
(a)  Identification numbers.  Used oil transporters who have

not previously complied with the notification requirements of
RCRA section 3010 shall comply with these requirements and
obtain an EPA identification number.

(b)  Mechanics of notification.  A used oil transporter who
has not received an EPA identification number may obtain one
by notifying the Director of his used oil activity by submitting
either:

(1)  A completed EPA Form 8700-12 or
(2)  A letter to the Division requesting an EPA

identification number.  The letter shall include the following
information:

(i)  Transporter company name;
(ii)  Owner of the transporter company;
(iii)  Mailing address for the transporter;
(iv)  Name and telephone number for the transporter point

of contact;
(v)  Type of transport activity, i.e., transport only, transport

and transfer facility, transfer facility only;
(vi)  Location of all transfer facilities at which used oil is

stored; and
(vii)  Name and telephone number for a contact at each

transfer facility.
4.4  USED OIL TRANSPORTATION
(a)  Deliveries.  A used oil transporter shall deliver all used

oil received to:
(1)  Another used oil transporter, provided that the

transporter has obtained an EPA identification number
transporter, permit number, and current used oil handler
certificate issued by the Director;

(2)  A used oil processing/re-refining facility that has
obtained an EPA identification number, processing/refining
permit, and current used oil handler certificate issued by the
Director;

(3)  An off-specification used oil burner facility that has
obtained an EPA identification number, off-specification used
oil burner permit, and current used oil handler certificate issued
by the Director;

(4)  A used oil transfer facility that has obtained an EPA
identification number, transfer facility permit, and current used
oil handler certificate issued by the Director; or

(5)  An on-specification used oil burner facility.
(b)  DOT Requirements.  Used oil transporters shall

comply with all applicable requirements under the U.S.
Department of Transportation regulations in 49 CFR 171
through 180.  Persons transporting used oil that meets the
definition of a hazardous material in 49 CFR 171.8 shall comply
with all applicable regulations in 49 CFR 171 through 180.

(c)  Used oil discharges.  In the event of a used oil
discharge, a transporter shall comply with R315-15-9.

(d)  The words "Used Oil" shall be clearly visible, in letters
at least two inches high, on all vehicles transporting bulk used
oil.

4.5  REBUTTABLE PRESUMPTION FOR USED OIL
(a)  To ensure that used oil is not a hazardous waste under

the rebuttable presumption of R315-15-1.1(b)(1)(ii), the used
oil transporter shall determine whether the total halogen content
of used oil being transported or stored at a transfer facility is
below 1,000 ppm.

(b)  The transporter shall make this determination by:
(1)  Testing the used oil; or
(2)  Applying and documenting generator knowledge of the

halogen content of the used oil in light of the materials or
processes used.

(c)  If the used oil contains greater than or equal to 1,000
ppm total halogens, it is presumed to be a hazardous waste
because it has been mixed with halogenated hazardous waste
listed in R315-261-30 through 33 and 35.  The owner or
operator may rebut the presumption by demonstrating that the
used oil does not contain hazardous waste, for example, by
using an analytical method from SW-846, Edition III, update IV
to show that the used oil does not contain significant
concentrations of halogenated hazardous constituents listed in
R315-261 Appendix VIII.

(1)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they
are processed, through a tolling arrangement as described in
R315-15-2.5(c), to reclaim metalworking oils/fluids.  The
presumption does apply to metalworking oils/fluids if such
oils/fluids are recycled in any other manner, or disposed.

(2)  The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units if the CFCs are destined for reclamation.  The
rebuttable presumption does apply to used oils contaminated
with CFCs that have been mixed with used oil from sources
other than refrigeration units.

(d)  Record retention.  Records of analyses conducted or
information used to comply with R315-15-4.5(a), (b), and (c)
shall be maintained by the transporter for at least three years.

4.6  USED OIL STORAGE AT TRANSFER FACILITIES
Used oil transporters are subject to all applicable Spill

Prevention, Control and Countermeasures, in accordance with
40 CFR 112, in addition to the requirements of R315-15-4.
Used oil transporters are also subject to the standards of R311,
which incorporates by reference 40 CFR 280, for used oil stored
in underground tanks whether or not the used oil exhibits any
characteristics of hazardous waste, in addition to the
requirements of R315-15-4.

(a)  Applicability.  R315-15-4 applies to used oil transfer
facilities.  Used oil transfer facilities are transportation-related
facilities including loading docks, parking areas, storage areas,
and other areas where shipments of used oil are held for more
than 24 hours during the normal course of transportation and
not longer than 35 days.  Transfer facilities that store used oil
for more than 35 days are subject to the processor/re-refiner
requirements found in R315-15-5.

(b)  Storage units.  Owners or operators of used oil transfer
facilities may not store used oil in units other than tanks,
containers, or units subject to regulation under R315-264 or
R315-265.

(c)  Condition of units.  Containers and aboveground tanks
and tank systems, including their associated pipes and valves,
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used to store used oil at transfer facilities shall be:
(1)  In good condition, with no severe rusting, apparent

structural defects, or deterioration; and
(2)  Not leaking.
(3)  Tanks and containers for storage of used oil must be

closed during storage except when adding or removing used oil.
(4)  Tanks and container storage areas shall have a

containment system that is designed and operated in accordance
with R315-264-170 through 178.

(d)  Secondary containment.  Containers and aboveground
tanks used to store used oil at transfer facilities, including their
pipe connections and valves, shall be equipped with a secondary
containment system.

(1)  The secondary containment system shall consist of:
(i)  Dikes, berms, or retaining walls; and
(ii)  A floor.  The floor shall cover the entire area within the

dikes, berms, or retaining walls except areas where existing
portions of existing aboveground tanks meet the ground.

(iii)  An equivalent secondary containment system
approved by the Director.

(2)  The entire containment system, including walls and
floors, shall be sufficiently impervious to used oil to prevent any
used oil released into the containment system from migrating
out of the system to the soil, groundwater, or surface water.

(3)  The secondary system shall be of sufficient extent to
prevent any used oil releases from tanks and containers in R315-
15-4.6(b), from migrating out of the system to the soil,
groundwater, or surface water.

(4)  Water, used oil, or other liquids shall be removed from
secondary containment, including sumps, within 24 hours of
discovery.

(5)  Used oil shall not be stored or allowed to accumulate
in sumps and similar water containment structures at the facility.
Any used oil in such sumps beyond a surface sheen shall be
removed within 24 hours of discovery.

(6)  Transporters loading to or from rail tanker cars shall
also comply with secondary containment requirements of R315-
15-4.10.

(e)  Labels.
(1)  Containers and aboveground tanks used to store used

oil at transfer facilities shall be labeled or marked clearly with
the words "Used Oil."

(2)  Fill pipes used to transfer used oil into underground
storage tanks at transfer facilities shall be labeled or marked
clearly with the words "Used Oil."

(f)  Response to releases.  Upon detection of a release of
used oil to the environment not subject to the requirements of
R311-202-1, which incorporates by reference 40 CFR 280,
Subpart F, the owner/operator of a transfer facility shall comply
with R315-15-9.

4.7  TRACKING
(a)  Acceptance.  Used oil transporters and transfer

facilities shall keep a written record of each used oil shipment
accepted for transport.  These records shall take the form of a
log, invoice, manifest, bill of lading, or other shipping
documents.  Written records for each shipment shall include:

(1)  The name and address of the generator, transporter,
transfer facility, burner, or processor/re-refiner who provided the
used oil for transport;

(2)  The EPA identification number, if applicable, of the
generator, transporter, or processor/re-refiner who provided the
used oil for transport;

(3)  Documentation demonstrating the transporter has met
the halogen determination requirements of R315-15-4.5 and,
where applicable, the PCB testing requirements of R315-15-18;

(4)  The quantity of used oil accepted;
(5)  The date of acceptance; and
(6)(i)  Except as provided in R315-15-4.7(a)(6)(ii), the

signature, dated upon receipt of the used oil, of a representative

of the generator, transporter, transfer facility, burner, or
processor/re-refiner who provided the used oil for transport.

(ii)  Intermediate rail transporters are not required to sign
the record of acceptance.

(b)  Deliveries.  Used oil transporters and transfer facilities
shall keep a written record of each shipment of used oil that is
delivered to another used oil transporter, a transfer facility,
burner, processor/re-refiner, or disposal facility.  Records of
each delivery shall include:

(1)  The name and address of the receiving facility or
transporter;

(2)  The EPA identification number of the receiving facility
or transporter;

(3)  The quantity of used oil delivered;
(4)  The date of delivery; and
(5)(i) Except as provided in R315-15-4.7(a)(6)(ii), the

signature, dated upon receipt of the used oil, of a representative
of the receiving facility or transporter.

(ii)  Intermediate rail transporters are not required to sign
the record of delivery.

(c)  Exports of used oil.  Used oil transporters shall
maintain the records described in R315-15-4.7(b)(1) through
(b)(4) for each shipment of used oil exported outside of Utah.

(d)  Record retention.  The records described in R315-15-
4.7(a), (b), and (c) shall be maintained for at least three years at
a specified facility approved by the Director.

(e)  Reporting.  Used oil transporter and transfer facilities
shall report annually by March 1 to the Director. The report
shall be consistent with the requirements of R315-15-13.4(d).

4.8  MANAGEMENT OF RESIDUES
Transporters who generate residues from the storage or

transport of used oil shall manage the residues as specified in
R315-15-1.1(e).

4.9  ACCEPTANCE OF OFF-SITE USED OIL
Used oil transporters and transfer facilities accepting used

oil from off-site shall ensure that the transporters delivering the
used oil have obtained a current used oil transporter permit and
an EPA identification number.

4.10  TRANSFER OF USED OIL TO OR FROM RAIL
CARS

(a)  Spill prevention.  Facilities or transporters loading or
unloading used oil from rail cars shall:

(1)  Use spill pans beneath rail cars being loaded or
unloaded with used oil.  These spill pans shall be placed inside
and outside of the track below the rail car loading port in such
a way as to capture releases that might occur during the loading
and unloading operations;

(2)  Securely park used oil transportation trucks on a
loading pad during the loading and unloading of used oil
between those trucks and the rail tanker car.  The loading pad
shall be constructed of asphalt or concrete, or an equivalent
system approved by the Director, and shall be sloped or bermed
in such a way as to contain used oil spills;

(3)  Be loaded and unloaded through a valve or port
located on top of the rail car unless otherwise approved by the
Director; and

(4)  Transporter personnel shall actively monitor the
transfer during the entire loading and unloading process.

(b)  Storage at rail loading and unloading facilities.  If,
during the normal course of transportation, used oil remains at
the loading and unloading facility for more than 24 hours but
less than 35 days, the facility is subject to regulation as a used
oil transfer facility as defined in R315-15-4.6 and is required to
apply for a permit as a used oil transfer facility as defined in
R315-15-13.4.  A transfer facility that stores used oil for more
than 35 days is subject to the processor/re-refiner requirements
as defined in R315-15-5.

R315-15-5.  Standards for Used Oil Processors and Re-
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Refiners.
5.1  APPLICABILITY
(a)  The requirements of R315-15-5 apply to owners and

operators of facilities that process used oil.  Processing means
chemical or physical operations designed to produce from used
oil, or to make used oil more amenable for production of, fuel
oils, lubricants, or other used oil-derived products.  Processing
includes: blending used oil with virgin petroleum products,
blending used oils to meet the fuel specification, filtration,
simple distillation, chemical or physical separation and re-
refining.  The requirements of R315-15-5 do not apply to:

(1)  Transporters that conduct incidental processing
operations that occur during the normal course of transportation
as provided in R315-15-4.2; or

(2)  Burners that conduct incidental processing operations
that occur during the normal course of used oil management
prior to burning as provided in R315-15-6.2(b).

(b)  Other applicable provisions.  Used oil processors/re-
refiners who conduct the following activities are also subject to
the requirements of other applicable provisions of R315-15 as
indicated in R315-15-5.1(b)(1) through (b)(7).

(1)  Processors/re-refiners who generate used oil shall also
comply with R315-15-2.

(2)  Processors/re-refiners who transport used oil shall also
comply with R315-15-4.

(3)  Processor/re-refiners who burn off-specification used
oil for energy recovery shall also comply with R315-15-6 except
where:

(i)  The used oil is only burned in an on-site space heater
that meets the requirements of R315-15-2.4; or

(ii)  The used oil is only burned for purposes of processing
used oil, which is considered burning incidentally to used oil
processing.

(4)  Processors/re-refiners who direct shipments of off-
specification used oil from their facility to a used oil burner or
first claim that used oil that is to be burned for energy recovery
meets the used oil fuel specifications set forth in R315-15-1.2
shall also comply with R315-15-7.

(5)  Processors/re-refiners who dispose of used oil shall
also comply with R315-15-8.

(6)  Tanks, containers, and piping that contained hazardous
waste.  Unless tanks, containers, and piping that previously
contained hazardous waste are emptied as described in R315-2-7
prior to storing or transferring used oil, the used oil is
considered to have been mixed with the hazardous waste and
shall be managed as hazardous waste unless, under the
provisions of R315-15-1.1(b), the hazardous waste and used oil
mixture is determined not to be hazardous waste.

(7)  Tanks, containers, and piping that previously contained
PCB-contaminated material.  Unless tanks, containers, and
piping that previously contained PCB-contaminated material are
decontaminated as described in 40 CFR 761 Subpart S prior to
storing or transferring of used oil, the used oil is considered to
have been mixed with the PCB-contaminated material and shall
be managed in accordance with R315-15-18 and 40 CFR 761
Subpart S, as applicable.

(c)  Processors/re-refiners shall obtain a permit from the
Director prior to processing or re-refining used oil.  An
application for a permit shall contain the information required
by R315-15-13.5.

5.2  NOTIFICATION
(a)  Identification numbers.  Used oil processors/re-refiners

who have not previously complied with the notification
requirements of RCRA section 3010 shall comply with these
requirements and obtain an EPA identification number.

(b)  Mechanics of notification.  A used oil processor or re-
refiner who has not received an EPA identification number may
obtain one by notifying the Director of their used oil activity by
submitting either:

(1)  A completed EPA Form 8700-12; or
(2)  A letter to the Division requesting an EPA

identification number.  The letter shall include the following
information:

(i)  Processor or re-refiner company name;
(ii)  Owner of the processor or re-refiner company;
(iii)  Mailing address for the processor or re-refiner;
(iv)  Name and telephone number for the processor or re-

refiner point of contact;
(v)  Type of used oil activity, i.e., process only, process and

re-refine;
(vi)  Location of the processor or re-refiner facility.
5.3  GENERAL FACILITY STANDARDS
(a)  Preparedness and prevention.  Owners and operators of

used oil processor/re-refiner facilities shall comply with the
following requirements:

(1)  Maintenance and operation of facility.  Facilities shall
be maintained and operated to minimize the possibility of a fire,
explosion, or any unplanned sudden or non-sudden release of
used oil to air, soil, surface water, or groundwater that could
threaten human health or the environment.

(2)  Required equipment.  All facilities shall be equipped
with the following:

(i)  An internal communications or alarm system capable
of providing immediate emergency instruction, voice and signal,
to facility personnel;

(ii)  A device, such as a telephone, immediately available
at the scene of operations, or a hand-held two-way radio,
capable of summoning emergency assistance from local police
departments, fire departments, or State or local emergency
response teams;

(iii)  Portable fire extinguishers, fire control equipment,
including special extinguishing equipment, such as that using
foam, inert gas, or dry chemicals, spill control equipment, and
decontamination equipment; and

(iv)  Water at adequate volume and pressure to supply
water hose streams, or foam producing equipment, or automatic
sprinklers, or water spray systems.

(3)  Testing and maintenance of equipment.  All facility
communications or alarm systems, fire protection equipment,
spill control equipment, and decontamination equipment, where
required, shall be tested and maintained as necessary to assure
its proper operation in time of emergency.  Records of such
testing and maintenance shall be kept for three years.

(4)  Access to communications or alarm system.
(i)  Whenever used oil is being poured, mixed, spread, or

otherwise handled, all personnel involved in the operation shall
have immediate access to an internal alarm or emergency
communication device, either directly or through visual or voice
contact with another employee, unless such a device is not
required in R315-15-5.3(a)(2).

(ii)  If there is ever just one employee on the premises
while the facility is operating, the employee shall have
immediate access to a device, such as a telephone, immediately
available at the scene of operation, or a hand-held two-way
radio, capable of summoning external emergency assistance,
unless such a device is not required in R315-15-5.3(a)(2).

(5)  Required aisle space.  The owner or operator shall
maintain aisle space to allow the unobstructed movement of
personnel, fire protection equipment, spill control equipment,
and decontamination equipment to any area of facility operation
in an emergency, unless aisle space is not needed for any of
these purposes.

(6)  Arrangements with local authorities.
(i)  The owner or operator shall attempt to make the

following arrangements, as appropriate for the type of used oil
handled at the facility and the potential need for the services of
these organizations:

(A)  Arrangements to familiarize police, fire departments,
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and emergency response teams with the layout of the facility,
properties of used oil handled at the facility and associated
hazards, places where facility personnel would normally be
working, entrances to roads inside the facility, and possible
evacuation routes;

(B)  Where more than one police and fire department might
respond to an emergency, agreements designating primary
emergency authority to a specific police and a specific fire
department, and agreements with any others to provide support
to the primary emergency authority;

(C)  Agreements with State emergency response teams,
emergency response contractors, and equipment suppliers; and

(D)  Arrangements to familiarize local hospitals with the
properties of used oil handled at the facility and the types of
injuries or illnesses that could result from fires, explosions, or
releases at the facility.

(ii)  Where State or local authorities decline to enter into
such arrangements, the owner or operator shall document the
refusal in the facility's operating record.

(b)  Contingency plan and emergency procedures.  Owners
and operators of used oil processor and re-refiner facilities shall
comply with the following requirements:

(1)  Purpose and implementation of contingency plan.
(i)  Each owner or operator shall have a contingency plan

for the facility. The contingency plan shall be designed to
minimize hazards to human health or the environment from
fires, explosions, or any unplanned sudden or non-sudden
release of used oil to air, soil, groundwater, or surface water.

(ii)  The provisions of the plan shall be carried out
immediately whenever there is a fire, explosion, or release of
used oil that could threaten human health or the environment.

(2)  Content of contingency plan.
(i)  The contingency plan shall describe the actions facility

personnel shall take to comply with R315-15-5.3(b)(1) and (6)
in response to fires, explosions, or any unplanned sudden or
non-sudden release of used oil to air, soil, groundwater, or
surface water at the facility.

(ii)  If the owner or operator has already prepared a Spill
Prevention, Control, and Countermeasures (SPCC) Plan in
accordance with 40 CFR 112 or some other emergency or
contingency plan, the owner or operator need only amend that
plan to incorporate used oil management provisions necessary
to comply with the requirements of R315-15.

(iii)  The plan shall describe arrangements agreed to by
local police departments, fire departments, hospitals,
contractors, and State and local emergency response teams to
coordinate emergency services, in accordance with R315-15-
5.3(a)(6).

(iv)  The plan shall list names, addresses, and phone
numbers, of all persons qualified to act as 24-hour emergency
coordinator.  This list shall be kept up to date.  Where more than
one person is listed, one shall be named as primary emergency
coordinator and others shall be listed in the order in which they
will assume responsibility as alternates.  See also R315-15-
5.3(b)(5).

(v)  The plan shall include a list of all emergency
equipment at the facility, such as fire extinguishing systems,
spill control equipment, communications and alarm systems,
internal and external, and decontamination equipment, where
this equipment is required.  This list shall be kept up to date.  In
addition, the plan shall include the location and a physical
description of each item on the list, and a brief outline of its
capabilities.

(vi)  The plan shall include an evacuation plan for facility
personnel where there is a possibility that evacuation could be
necessary.  This plan shall describe signal(s) to be used to begin
evacuation, evacuation routes, and alternate evacuation routes,
in cases where the primary routes could be blocked by releases
of used oil or fires.

(3)  Copies of contingency plan.  A copy of the
contingency plan and all revisions to the plan shall be:

(i)  Maintained at the facility; and
(ii)  Submitted to all local police departments, fire

departments, hospitals, and State and local emergency response
teams that may be called upon to provide emergency services.

(4)  Amendment of contingency plan.  The contingency
plan shall be reviewed, and immediately amended, if necessary,
whenever:

(i)  Applicable regulations are revised;
(ii)  The plan fails in an emergency;
(iii)  The facility changes its design, construction,

operation, maintenance, or other circumstances in a way that
materially increases the potential for fires, explosions, or
releases of used oil, or changes the response necessary in an
emergency;

(iv)  The list of emergency coordinators changes; or
(v)  The list of emergency equipment changes.
(5)  Emergency coordinator.  At all times, there shall be at

least one employee either on the facility premises or on call, i.e.,
available to respond to an emergency by reaching the facility
within a short period of time, with the responsibility for
coordinating all emergency response measures.  This emergency
coordinator shall be thoroughly familiar with all aspects of the
facility's contingency plan, all operations and activities at the
facility, the location and characteristic of used oil handled, the
location of all records within the facility, and facility layout.  In
addition, this person shall have the authority to commit the
resources needed to carry out the contingency plan.

(6)  Emergency procedures.
(i)  Whenever there is an imminent or actual emergency

situation, the emergency coordinator, or the designee when the
emergency coordinator is on call, shall immediately:

(A)  Activate internal facility alarms or communication
systems, where applicable, to notify all facility personnel; and

(B)  Notify appropriate State or local agencies with
designated response roles if their help is needed.

(ii)  Whenever there is a release, fire, or explosion, the
emergency coordinator shall immediately identify the character,
exact source, amount, and areal extent of any released materials.
The emergency coordinator may do this by observation or
review of facility records of manifests and, if necessary, by
chemical analysis.

(iii)  Concurrently, the emergency coordinator shall assess
possible hazards to human health and to the environment that
may result from the release, fire, or explosion.  This assessment
shall consider both direct and indirect effects of the release, fire,
or explosion, e.g., the effects of any toxic, irritating, or
asphyxiating gases that are generated, or the effects of any
hazardous surface water run-offs from water or chemical agents
used to control fire and heat-induced explosions.

(iv)  If the emergency coordinator determines that the
facility has had a release, fire, or explosion that could threaten
human health, or the environment, outside the facility, the
coordinator shall report the findings as follows:

(A)  If the emergency coordinator assessment indicates that
evacuation of local areas may be advisable, he shall immediately
notify appropriate local authorities.  The coordinator shall be
available to help appropriate officials decide whether local areas
should be evacuated; and

(B)  The emergency coordinator shall implement the
actions as required in Section R315-15-9.

(v)  During an emergency, the emergency coordinator shall
take all reasonable measures necessary to ensure that fires,
explosions, and releases do not occur, recur, or spread to other
used oil or hazardous waste at the facility.  These measures shall
include, where applicable, stopping processes and operation,
collecting and containing released used oil, and removing or
isolating containers.
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(vi)  If the facility stops operation in response to a fire,
explosion, or release, the emergency coordinator shall monitor
for leaks, pressure buildup, gas generation, or ruptures in valves,
pipes, or other equipment, wherever this is appropriate.

(vii)  Immediately after an emergency, the emergency
coordinator shall provide for recycling, storing, or disposing of
recovered used oil, contaminated soil or surface water, or any
other material that results from a release, fire, or explosion at the
facility.

(viii)  The emergency coordinator shall ensure that, in the
affected area(s) of the facility:

(A)  No waste or used oil that may be incompatible with the
released material is recycled, treated, stored, or disposed of until
cleanup procedures are completed; and

(B)  All emergency equipment listed in the contingency
plan is cleaned and fit for its intended use before operations are
resumed.

(C)  The owner or operator shall notify the Director, and
appropriate local authorities that the facility is in compliance
with R315-15-5.3(b)(6)(viii)(A) and (B) before operations are
resumed in the affected area(s) of the facility.

(ix)  The owner or operator shall note in the operating
record the time, date, and details of any incident that requires
implementing the contingency plan.  Within 15 days after the
incident, the owner or operator shall submit a written report on
the incident to the Director.  The report shall include:

(A)  Name, address, and telephone number of the owner or
operator;

(B)  Name, address, and telephone number of the facility;
(C)  Date, time, and type of incident, e.g., fire, explosion;
(D)  Name and quantity of material(s) involved;
(E)  The extent of injuries, if any;
(F)  An assessment of actual or potential hazards to human

health or the environment, where this is applicable; and
(G)  Estimated quantity and disposition of recovered

material that resulted from the incident.
5.4  REBUTTABLE PRESUMPTION FOR USED OIL
(a)  To ensure that used oil managed at a processing/re-

refining facility is not hazardous waste under the rebuttable
presumption of R315-15-1.1(b)(1)(ii), the owner or operator of
a used oil processing/re-refining facility shall determine whether
the total halogen content of used oil managed at the facility is
above or below 1,000 ppm.

(b)  The owner or operator shall make this determination
by:

(1)  Testing the used oil; or
(2)  Applying and documenting generator knowledge of the

halogen content of the used oil in light of the materials and
processes used.

(c)  If the used oil contains greater than or equal to 1,000
ppm total halogens, it is presumed to be a hazardous waste
because it has been mixed with halogenated hazardous waste
listed in R315-261-30 through 33 and 35.  The owner or
operator may rebut the presumption by demonstrating that the
used oil does not contain hazardous waste, for example, by
using an analytical method from EPA SW-846, Edition III,
Update IV to show that the used oil does not contain significant
concentrations of halogenated hazardous constituents listed in
R315-261 Appendix VIII.

(1)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they
are processed, through a tolling agreement, to reclaim
metalworking oils/fluids.  The presumption does apply to
metalworking oils/fluids if such oils/fluids are recycled in any
other manner, or disposed.

(2)  The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils

contaminated with CFCs that have been mixed with used oil
from sources other than refrigeration units.

5.5  USED OIL MANAGEMENT
Used oil processor/re-refiners are subject to all applicable

Spill Prevention, Control and Countermeasures, found in 40
CFR 112, in addition to the requirements of R315-15-5.  Used
oil processors/re-refiners are also subject to the standards and
requirements found in R311-200 through R311-209,
Underground Storage Tanks, for used oil stored in underground
tanks whether or not the used oil exhibits any characteristics of
hazardous waste, in addition to the requirements of R315-15-5.

(a)  Management units.  Used oil processors/re-refiners
may not store used oil in units other than tanks, containers, or
units subject to regulation under R315-264 or R315-265.

(b)  Condition of units.  Containers and aboveground tanks
including their associated pipes and valves used to store or
process used oil at processing and re-refining facilities shall be:

(1)  In good condition, with no severe rusting, apparent
structural defects, or deterioration;

(2)  Not leaking; and
(3)  Closed during storage except when used oil is being

added or removed.
(c)  Secondary containment.  Containers and aboveground

tanks used to store or process used oil at processing and re-
refining facilities including their pipe connections and valves
shall be equipped with a secondary containment system.

(1)  The secondary containment system shall consist of:
(i)  Dikes, berms, or retaining walls; and
(ii)  A floor.  The floor shall cover the entire area within

the dike, berm, or retaining wall, except areas where existing
portions of aboveground tanks meet the ground; or

(iii)  An equivalent secondary containment system
approved by the Director.

(2)  The entire containment system, including walls and
floors, shall be sufficiently impervious to used oil to prevent any
used oil released into the containment system from migrating
out of the system to the soil, groundwater, or surface water.

(3)  The secondary containment system shall be of
sufficient size and volume to prevent any used oil released from
tanks and containers described in R315-15-5.5(a), from
migrating out of the system to the soil, groundwater, or surface
water.

(4)  Water, used oil, or other liquids shall be removed from
secondary containment within 24 hours of their discovery.

(5)  Used oil shall not be stored or allowed to accumulate
in sumps and similar water-containment structures at the
facility.  Any used oil in such sumps shall be removed within 24
hours of its discovery.

(d)  Labels.
(1)  Containers and aboveground tanks used to store or

process used oil at processing and re-refining facilities shall be
labeled or marked clearly with the words "Used Oil."

(2)  Fill pipes used to transfer used oil into underground
storage tanks at processing and re-refining facilities shall be
labeled or marked clearly with the words "Used Oil."

(e)  Response to releases.  Upon detection of a release of
used oil to the environment not subject to the requirements of
R311-202-1, which incorporates by reference 40 CFR 280,
Subpart F, an owner/operator shall comply with R315-15-9.

(f)  Closure.
(1)  Aboveground tanks.  Owners and operators who store

or process used oil in aboveground tanks shall comply with the
following requirements:

(i)  At closure of a tank system, the owner or operator shall
remove or decontaminate used oil residues in tanks,
contaminated containment system components, contaminated
soils, and structures and equipment contaminated with used oil,
and manage them as hazardous waste, unless the materials are
not hazardous waste under this chapter.  Nonhazardous solid
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waste must be managed in accordance with R315-301-4.
(ii)  If the owner or operator demonstrates that not all

contaminated soils can be practicably removed or
decontaminated as required in R315-15-5.5(f)(1)(i), then the
owner or operator shall close the tank system and perform post-
closure care in accordance with the closure and post-closure
care requirements that apply to hazardous waste landfills, 40
CFR 265.310 which is adopted by reference.

(2)  Containers.  Owners and operators who store used oil
in containers shall comply with the following requirements:

(i)  At closure, containers holding used oils or residues of
used oil shall be removed from the site;

(ii)  The owner or operator shall remove or decontaminate
used oil residues, contaminated containment system
components, contaminated soils, and structures and equipment
contaminated with used oil, and manage them as hazardous
waste, unless the materials are not hazardous waste under R315-
261.

5.6  ANALYSIS PLAN
Owners or operators of used oil processing/re-refining

facilities shall develop and follow a written used oil analysis
plan describing the procedures that will be used to comply with
the analysis requirements of R315-15-5.4, R315-15-18, and, if
applicable, the marketer requirements in R315-15-7.3.  The
owner or operator shall keep the plan at the facility.

(a)  Rebuttable presumption for used oil in R315-15-5.4.
The plan shall specify the following:

(1)  Whether sample analyses documented generator
knowledge of the halogen content of the used oil, or both, will
be used to make this determination.

(2)  If sample analyses are used to make this determination,
the plan shall specify:

(i)  The sampling method used to obtain representative
samples to be analyzed.  A representative sample may be
obtained using either:

(A)  One of the sampling methods in R315-261 Appendix
I; or

(B)  A method shown to be equivalent under R315-260-21;
(ii)  The frequency of sampling to be performed, and

whether the analysis will be performed onsite or offsite; and
(iii)  The methods used to analyze used oil for the

parameters specified in R315-15-5.4; and
(3)  The type of information that will be used to determine

the halogen content of the used oil.
(b)  On-specification used oil fuel in R315-15-7.3.  At a

minimum, the plan shall specify the following if R315-15-7.3 is
applicable:

(1)  Whether sample analyses or other information will be
used to make this determination;

(2)  If sample analyses are used to make this determination:
(i)  The sampling method used to obtain representative

samples to be analyzed.  A representative sample may be
obtained using either:

(A)  One of the sampling methods in R315-261, Appendix
I; or

(B)  A method shown to be equivalent under R315-260-21;
(ii)  Whether used oil will be sampled and analyzed prior

to or after any processing/re-refining;
(iii)  The frequency of sampling to be performed, and

whether the analysis will be performed on-site or off-site; and
(iv)  The methods used to analyze used oil for the

parameters specified in R315-15-7.3.
(3)  The type of information that will be used to make the

on-specification used oil fuel determination.
5.7  TRACKING
(a)  Acceptance.  Used oil processors/re-refiners shall keep

a written record of each used oil shipment accepted for
processing/re-refining.  These records shall take the form of a
log, invoice, manifest, bill of lading, or other shipping

documents.  Records for each shipment shall include the
following information:

(1)  The name and address of the transporter who delivered
the used oil to the processor/re-refiner;

(2)  The name and address of the generator or processor/re-
refiner from whom the used oil was sent for processing/re-
refining;

(3)  The EPA identification number of the transporter who
delivered the used oil to the processor/re-refiner;

(4)  The EPA identification number, if applicable, of the
generator or processor/re-refiner from whom the used oil was
sent for processing/re-refining;

(5)  The quantity of used oil accepted;
(6)  The date of acceptance; and
(7)  Written documentation that the processor/re-refiner has

met the rebuttable presumption requirements of R315-15-5.4
and the PCB testing requirements of R315-15-18.

(b)  Delivery.  Used oil processor/re-refiners shall keep a
written record of each shipment of used oil that is shipped to a
used oil burner, processor/re-refiner, or disposal facility.  These
records may take the form of a log, invoice, manifest, bill of
lading, or other shipping documents.  Records for each shipment
shall include the following information:

(1)  The name and address of the transporter who delivers
the used oil to the burner, processor/re-refiner, or disposal
facility;

(2)  The name and address of the burner, processor/re-
refiner, or disposal facility that will receive the used oil;

(3)  The EPA identification number of the transporter who
delivers the used oil to the burner, processor/re-refiner, or
disposal facility;

(4)  The EPA identification number of the burner,
processor/re-refiner, or disposal facility that will receive the
used oil;

(5)  The quantity of used oil shipped; and
(6)  The date of shipment.
(c)  Record retention.  The records described in paragraphs

(a) and (b) of this section shall be maintained for at least three
years at the permitted facility or other location approved by the
Director.

5.8  OPERATING RECORD AND REPORTING
(a)  Operating record.
(1)  The owner or operator of the processor/re-refiner

facility shall keep a written operating record at the facility.
(2)  The following information shall be recorded, as it

becomes available, and maintained in the operating record until
closure of the facility:

(i)  Records and results of used oil analyses performed as
described in the analysis plan required under R315-15-5.6;

(ii)  Summary reports and details of all incidents that
require implementation of the contingency plan as specified in
R315-15-5.3(b); and

(iii)  Records detailing the mass balance of wastewater
entering and leaving the facility.  This includes wastewater
discharge records.  This does not include water used in non-
contact cooling processes.

(b)  Reporting.  A used oil processor/re-refiner shall report
annually March 1 to the Director. The report shall be consistent
with the requirements of R315-15-13.5(d).

5.9  OFF-SITE SHIPMENTS OF USED OIL
Used oil processors/re-refiners who initiate shipments of

used oil offsite shall ship the used oil using a used oil
transporter who has obtained an EPA identification number, a
permit, and current used oil handler certificate issued by the
Director.

5.10  ACCEPTANCE OF OFF-SITE USED OIL
Processors accepting used oil from off site shall ensure that

transporters delivering used oil to their facility have obtained a
current used oil transporter permit and an EPA identification
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number.
5.11  MANAGEMENT OF RESIDUES
Owners and operators who generate residues from the

storage, processing, or re-refining of used oil shall manage the
residues as specified in R315-15-1.1(e).

R315-15-6.  Standards for Used Oil Burners Who Burn Used
Oil for Energy Recovery.

6.1  APPLICABILITY
(a)  General.  A used oil burner is a person who burns used

oil for energy recovery.  An on-specification used oil burner is
a person who only burns used oil that meets the specifications
of R315-15-1.2.  Used oil that has not been determined to be on-
specification used oil by a Utah-registered marketer shall be
managed as off-specification used oil except as described R315-
15-2.4.  An off-specification used oil burner is a person who
burns used oil not meeting the specifications found in R315-15-
1.2 for energy recovery.  Facilities burning used oil for energy
recovery under the following conditions are subject to R315-15-
6.1(a) and (b) and R315-15-6.2(b) and (c), but not other
portions of R315-15-6:

(1)  The used oil is burned by the generator in an on-site
space heater under the provisions of R315-15-2.4;

(2)  The used oil is burned by a processor/re-refiner for
purposes of processing used oil, which is considered burning
incidentally to used oil processing; or

(3)  The used oil burned by the facility is obtained from a
Utah-registered marketer who claims and has demonstrated that
the used oil meets the used oil fuel specifications set forth in
R315-15-1.2 and who delivers the used oil in the manner set
forth in R315-15-7.5(b).

(b)  Other applicable provisions.  In addition to the
requirements of R315-15-6.1(a), used oil burners who conduct
the following activities are subject to the requirements of R315-
15 as indicated below.

(1)  Burners who generate used oil shall comply with
R315-15-2;

(2)  Burners who transport used oil shall comply with
R315-15-4;

(3)  Except as provided in R315-15-6.2(b)(2), burners who
process or re-refine used oil shall comply with Section R315-15-
5;

(4)  Burners who direct shipments of off-specification used
oil from their facility to an off-specification used oil burner or
first claim that used oil that is to be burned for energy recovery
meets the used oil fuel specifications set forth in R315-15-1.2
shall comply with R315-15-7 and R315-15-13.7;

(5)  Burners who dispose of used oil shall comply with
R315-15-8; and

(6)  Burners who collect used oil shall also comply with the
collection center requirements in R315-15-3.  Burners may only
burn used oil collected from other generators if that used oil has
been certified to be on-specification used oil by a Utah-
registered used oil marketer in compliance with R315-15-7.
Burners who collect and burn used oil that is not "do-it-
yourselfer" or farmer-generated as described in R315-15-
2.1(a)(1) and (4), shall obtain a used oil marketer registration
before burning such oil and shall comply with the provisions of
R315-15-7.

(7)  Tanks, containers, and piping that previously contained
listed hazardous waste.  Unless tanks, containers, and piping
that previously contained listed hazardous waste are
decontaminated as described in R315-261-7 prior to storing
used oil, the used oil is considered to have been mixed with the
hazardous waste and shall be managed as hazardous waste
unless, under the provisions of R315-15-1.1(b), the hazardous
waste and used oil mixture is determined not to be hazardous
waste.

(8)  Tanks, containers, and piping that previously contained

PCB-contaminated material.  Unless tanks, containers, and
piping that previously contained PCB-contaminated material are
decontaminated as described in 40 CFR 761 Subpart S prior to
transfer of used oil, the used oil is considered to have been
mixed with the PCB-contaminated material and shall be
managed as PCB-contaminated material in accordance with
R315-15-18.

(c)  Off-specification used oil burner permit.  Off-
specification used oil burners shall obtain a permit from the
Director prior to burning off-specification used oil unless
exempted by R315-15-13.6(b)(5).  An application for a permit
shall contain the information required by R315-15-13.6(b).  Off-
specification used oil burners shall also obtain a used oil
handler certificate in accordance with R315-15-13.8.

(d)  Testing of used oil fuel for PCBs.  Used oil to be
burned for energy recovery is presumed to contain quantifiable
levels, 2 ppm or greater, of PCBs unless a used oil marketer
obtains laboratory analyses that the used oil fuel does not
contain quantifiable levels of PCBs.  The person who first
claims that the used oil fuel does not contain a quantifiable level
of PCBs shall obtain analyses or other information to support
the claim, as described in R315-15-18.

6.2  RESTRICTIONS ON BURNING
(a)  Off-specification used oil fuel may be burned for

energy recovery in only the following devices:
(1)  Industrial furnaces identified in R315-260-10;
(2)  Boilers, as defined in R315-260-10, that are identified

as follows:
(i)  Industrial boilers located on the site of a facility

engaged in a manufacturing process where substances are
transformed into new products, including the component parts
of products, by mechanical or chemical processes;

(ii)  Utility boilers used to produce electric power, steam,
heated or cooled air, or other gases or fluids for sale;

(iii)  Used oil-fired space heaters provided that the burner
meets the provisions of R315-15-2.4; or

(3)  Hazardous waste incinerators subject to regulation
under R315-264-340 through 351 or 40 CFR 265.340 through
352 which are adopted by reference.

(b)(1)  With the exception of the aggregation activity
described in R315-15-6.2(b)(2), used oil burners may not
process used oil unless they also comply with R315-15-5.

(2)  Off-specification used oil burners may aggregate off-
specification used oil with virgin oil or on-specification used oil
for purposes of burning, but may not aggregate for purposes of
marketing on-specification used oil without also complying with
the processor/re-refiner requirements in R315-15-5.

(c)  Burning of hazardous waste.  Used oil burners may
only burn hazardous waste if they are permitted to do so by the
Director.

6.3  NOTIFICATION FOR OFF-SPECIFICATION USED
OIL BURNERS

(a)  Identification numbers.  Off-specification used oil
burners who have not previously complied with the notification
requirements of RCRA section 3010 shall comply with these
requirements and obtain an EPA identification number.

(b)  Mechanics of notification.  An off-specification used
oil burner who has not received an EPA identification number
may obtain one by notifying the Director of their used oil
activity by submitting either:

(1)  A completed EPA Form 8700-12.; or
(2)  A letter to the Director requesting an EPA

identification number.  The letter shall include the following
information:

(i)  Burner company name;
(ii)  Owner of the burner company;
(iii)  Mailing address for the burner;
(iv)  Name and telephone number for the burner point of

contact;
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(v)  Type of used oil activity; and
(vi)  Location of the burner facility.
6.4  REBUTTABLE PRESUMPTION FOR USED OIL
(a)  To ensure that used oil managed at a used oil burner

facility is not hazardous waste under the rebuttable presumption
of Subsection R315-15-1.1(b)(1)(ii), a used oil burner shall
determine whether the total halogen content of used oil managed
at the facility is above or below 1,000 ppm.

(b)  The used oil burner shall determine if the used oil
contains above or below 1,000 ppm total halogens by

(1)  Testing the used oil;
(2)  Applying documented generator knowledge of the

halogen content of the used oil in light of the materials and
processes used; or

(3)  Using information provided by the processor/re-refiner,
if the used oil has been received from a processor/re-refiner
subject to regulation under R315-15-5.

(c)  If the used oil contains greater than or equal to 1,000
ppm total halogens, it is presumed to be a hazardous waste
because it has been mixed with halogenated hazardous waste
listed in R315-261-30 through 33 and 35.  The owner or
operator may rebut the presumption by demonstrating that the
used oil does not contain hazardous waste, for example, by
using an analytical method from SW-846, Edition III update IV,
to show that the used oil does not contain significant
concentrations of halogenated hazardous constituents listed in
R315-261 Appendix VIII.

(1)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they
are processed through a tolling arrangement, as described in
R315-15-2.5(c), to reclaim metalworking oils/fluids.  The
presumption does apply to metalworking oils/fluids if such
oils/fluids are recycled in any other manner or disposed.

(2)  The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils
contaminated with CFCs that have been mixed with used oil
from sources other than refrigeration units.

(d)  Record retention.  Records of analyses conducted or
information used to comply with R315-15-6.4(a), (b), and (c)
shall be maintained at the burner facility or another facility
approved by the Director for at least 3 years.

6.5  USED OIL STORAGE AT OFF-SPECIFICATION
USED OIL BURNER FACILITIES

Off-specification used oil burners are subject to all
applicable Spill Prevention, Control and Countermeasures, 40
CFR part 112, in addition to the requirements of R315-15-6.
Used oil burners are also subject to the standards and
requirements of R311-200 through R311-209, Underground
Storage Tanks, for used oil stored in underground tanks whether
or not the used oil exhibits any characteristics of hazardous
waste, in addition to the requirements of R315-15-6.

(a)  Storage units.  Off-specification used oil burners may
not store used oil in units other than tanks, containers or units
subject to regulation under R315-264 and R315-265.

(b)  Condition of units.  Containers and aboveground tanks
used to store oil at off-specification used oil burner facilities
shall be:

(1)  In good condition, with no severe rusting, apparent
structural defects, or deterioration; and

(2)  Not leaking.
(c)  Secondary containment.  Containers and aboveground

tanks used to store off-specification used oil at burner facilities,
including their pipe connections and valves, shall be equipped
with a secondary containment system.

(1)  The secondary containment system shall consist of:
(i)  Dikes, berms, or retaining walls; and
(ii)  A floor.  The floor shall cover the entire area within the

dike, berm, or retaining wall, except areas where existing
portions of aboveground tanks meet the ground.

(iii)  Other equivalent secondary containment approved by
the Director.

(2)  The entire containment system, including walls and
floor, shall be of sufficient extent and sufficiently impervious to
used oil to prevent any used oil released into the containment
system from migrating out of the system to the soil,
groundwater, or surface water.

(3)  Any accumulation of water, used oil, or other liquid
shall be removed from secondary containment within 24 hours
of discovery.

(4)  Used oil shall not be stored or allowed to accumulate
in sumps and similar water-containment structures at the
facility.  Any used oil in sumps and similar water-containment
structures shall be removed within 24 hours of its discovery.

(d)  Labels.
(1)  Containers and aboveground tanks used to store off-

specification used oil at burner facilities shall be labeled or
marked clearly with the words "Used Oil."

(2)  Fill pipes used to transfer off-specification used oil
into underground storage tanks at burner facilities shall be
labeled or marked clearly with the words "Used Oil."

(e)  Response to releases.  Upon detection of a release of
used oil to the environment not subject to the requirements of
R311-202-1, a burner shall comply with R315-15-9.

6.6  TRACKING FOR OFF-SPECIFICATION USED OIL
FACILITIES

(a)  Acceptance.  Off-specification used oil burners shall
keep a record of each off-specification used oil shipment
accepted for burning.  These records may take the form of a log,
invoice, manifest, bill of lading, or other shipping documents.
Records for each shipment shall include the following
information:

(1)  The name and address of the transporter who delivered
the used oil to the burner;

(2)  The name and address of the generator or processor/re-
refiner from whom the used oil was sent to the burner;

(3)  The EPA identification number of the transporter who
delivered the used oil to the burner;

(4)  The EPA identification number, if applicable, of the
generator or processor/re-refiner from whom the used oil was
sent to the burner;

(5)  The quantity of used oil accepted;
(6)  The date of acceptance; and
(7)  Documentation demonstrating that the transporter has

met the rebuttable presumption requirements of R315-15-6.4
and, where applicable, the PCB testing requirements of R315-
15-18;

(b)  Record retention.  The records described in paragraph
(a) of this section shall be maintained for at least three years.

6.7  NOTICES
(a)  Certification.  Before a burner accepts the first

shipment of off-specification used oil fuel from a generator,
transporter, or processor/re-refiner, the burner shall provide to
the generator, transporter, or processor/re-refiner a one-time
written and signed notice certifying that:

(1)  The burner has notified the Director of the location and
general description of the burner's used oil management
activities; and

(2)  The burner will burn the off-specification used oil only
in an industrial furnace or boiler identified in R315-15-6.2(a).

(b)  Certification retention.  The certification described in
R315-15-6.7(a) shall be maintained, at the permitted facility or
other location approved by the Director, for three years from the
date the burner last receives shipment of off-specification used
oil from that generator, transporter, or processor/re-refiner.

6.8  MANAGEMENT OF RESIDUES AT OFF-
SPECIFICATION USED OIL BURNER FACILITIES
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Off-specification used oil burners who generate residues
from the storage or burning of used oil shall manage the residues
as specified in R315-15-1.1(e).

6.9  ACCEPTANCE OF OFF-SITE USED OIL
Off-specification used oil burners accepting used oil from

off-site shall ensure that transporters delivering used oil to their
facility have obtained a current used oil transporter permit and
an EPA identification number.

R315-15-7.  Standards for Used Oil Fuel Marketers.
7.1  APPLICABILITY
(a)  Any person who conducts either of the following

activities is a used oil fuel marketer and is subject to the
requirements of R315-15-7 and R315-15-13.7:

(1)  Directs a shipment of off-specification used oil from
their facility to a used oil burner; or

(2)  First determines and claims that used oil that is to be
burned for energy recovery meets the used oil fuel specifications
set forth in R315-15-1.2.

(b)  The following persons are not used oil fuel marketers
subject to R315-15-7:

(1)  Used oil generators, and transporters who transport
used oil received only from generators, unless the generator or
transporter directs a shipment of off-specification used oil from
their facility to a used oil burner.  However, processors/re-
refiners who burn some used oil fuel for purposes of processing
are considered to be burning incidentally to processing.  Thus,
generators and transporters who direct shipments of off-
specification used oil to processors/re-refiners who incidentally
burn used oil are not marketers subject to R315-15-7;

(2)  Persons who direct shipments of on-specification used
oil and who are not the first person to claim the oil meets the
used oil fuel specifications of R315-15-1.2.

(c)  Any person subject to the requirements of R315-15-7
shall also comply with one of the following:

(1)  R315-15-2 - Standards for Used Oil Generators;
(2)  R315-15-4 - Standards for Used Oil Transporters and

Transfer Facilities;
(3)  R315-15-5 - Standards for Used Oil Processors and

Re-refiners; or
(4)  R315-15-6 - Standards for Used Oil Burners who Burn

Off-Specification Used Oil for Energy Recovery.
(d)  A person may not act as a used oil fuel marketer

without receiving a registration number and a used oil handler
certificate, both issued by the Director as required by R315-15-
13.7 and R315-15-13.8.

7.2  PROHIBITIONS
A used oil fuel marketer may initiate a shipment of off-

specification used oil only to a used oil burner who:
(a)  Has an EPA identification number; and
(b)  Burns the used oil in an industrial furnace or boiler

identified in R315-15-6.2(a).
7.3  ON-SPECIFICATION USED OIL FUEL
(a)  Analysis of used oil fuel.  A used oil fuel marketer who

is a used oil generator, transporter, transfer facility, processor/re-
refiner, or burner may determine that used oil that is to be
burned for energy recovery meets the fuel specifications of
R315-15-1.2 and the PCB requirements of R315-15-18 by
performing analyses or obtaining copies of analyses or other
information approved by the Director documenting that the used
oil fuel meets the specifications.  Used oil is not considered to
be on-specification until it has been certified as such by a
registered used oil fuel marketer in accordance with the used oil
fuel marketer's analysis plan, approved by the Director.

(b)  Record retention.  A generator, transporter, transfer
facility, processor/re-refiner, or burner who first certifies that
used oil that is to be burned for energy recovery meets the
specifications for used oil fuel under R315-15-1.2 and the PCB
requirements of R315-15-18 shall keep copies of analyses of the

used oil, or other information used to make the determination,
for three years.

7.4  NOTIFICATION
(a)  Identification numbers.  A used oil fuel marketer

subject to the requirements of R315-15-7 who has not
previously complied with the notification requirements of
RCRA section 3010 shall comply with these requirements and
obtain an EPA identification number.

(b)  A marketer who has not received an EPA identification
number may obtain one by notifying the Director of their used
oil activity by submitting either:

(1)  A completed EPA Form 8700-12; or
(2)  A letter to the Director requesting an EPA

identification number.  The letter shall include the following
information:

(i)  Marketer company name;
(ii)  Owner of the marketer;
(iii)  Mailing address for the marketer;
(iv)  Name and telephone number for the marketer point of

contact; and
(v)  Type of used oil activity, e.g., generator directing

shipments of off-specification used oil to a burner.
7.5  TRACKING
(a)  Off-specification used oil delivery.  Any used oil

marketer who directs a shipment of off-specification used oil to
a burner shall keep a record of each shipment of used oil to a
used oil burner.  These records may take the form of a log,
invoice, manifest, bill of lading or other shipping documents.
Records for each shipment shall include the following
information:

(1)  The name and address of the transporter who delivers
the used oil to the burner;

(2)  The name and address of the burner who will receive
the used oil;

(3)  The EPA identification number of the transporter who
delivers the used oil to the burner;

(4)  The EPA identification number of the burner;
(5)  The quantity of used oil shipped; and
(6)  The date of shipment.
(b)  On-specification used oil delivery.  A generator,

transporter, transfer facility, processor/re-refiner, or burner who
first certifies that used oil that is to be burned for energy
recovery meets the fuel specifications under R315-15-1.2 shall
keep a record of each shipment of used oil to an on-specification
used oil burner.  Records for each shipment shall include the
following information:

(1)  The name and address of the facility receiving the
shipment;

(2)  The quantity of used oil fuel delivered;
(3)  The date of shipment or delivery; and
(4)  A cross-reference to the record of used oil analysis or

other information used to make the determination that the oil
meets the specifications required under R315-15-7.3(a) and the
PCB requirements of R315-15-18.

(c)  Record retention.  The records described in R315-15-
7.5(a) and (b) shall be maintained for at least three years.

7.6  NOTICES
(a)  Certification.  Before a used oil generator, transporter,

transfer facility, or processor/re-refiner directs the first shipment
of off-specification used oil fuel to a burner, he shall obtain a
one-time written and signed notice from the burner certifying
that:

(1)  The burner has notified the Director stating the
location and general description of used oil management
activities; and

(2)  The burner has obtained an EPA identification number
and, if the off-specification used oil is burned in Utah, an off-
specification used oil burner permit and current used oil handler
certificate from the Director; and
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(3)  The burner will burn the off-specification used oil only
in an industrial furnace or boiler identified in R315-15-6.2(a).

(b)  Certification retention.  The certification described in
R315-15-7.6(a) of this section shall be maintained for three
years, at the permitted facility or other location approved by the
Director, from the date the last shipment of off-specification
used oil is shipped to the burner.

7.7  LABORATORY ANALYSES
Used oil marketers shall use a Utah-certified laboratory, as

specified in R315-15-1.8, to satisfy the analytical requirements
of R315-15-7.

R315-15-8.  Standards for the Disposal of Used Oil.
8.1  APPLICABILITY
The requirements of R315-15-8 apply to all used oils that

cannot be recycled and are therefore being disposed.
8.2  DISPOSAL
(a)  Disposal of hazardous used oils.  Used oils that are

identified as a hazardous waste and that cannot be recycled in
accordance with R315-15 shall be managed in accordance with
the hazardous waste management requirements of R315-260
through 266, 268, 270, and 273.

(b)  Disposal of nonhazardous used oils.  Used oils that are
not hazardous wastes and cannot be recycled under Rule R315-
15 shall be disposed in a solid waste disposal facility meeting
the applicable requirements of Rules R315-301 through R315-
318.

8.3  USE AS A DUST SUPPRESSANT, WEED
SUPPRESSANT, OR FOR ROAD OILING

The use of used oil as a dust suppressant, weed
suppressant, or for road oiling or other similar use is prohibited.

R315-15-9.  Emergency Controls.
9.1  IMMEDIATE ACTION
In the event of a release of used oil, the person responsible

for the material at the time of the release shall immediately:
(a)  Take appropriate action to minimize the threat to

human health and the environment.
(1)  Stop the release;
(2)  Contain the release;
(3)  Clean up and manage properly the released material as

described in R315-15-9.3; and
(4)  If necessary, repair or replace any leaking used oil

tanks, containers, and ancillary equipment prior to returning
them to service.

(b)  Notify the Utah State Department of Environmental
Quality, 24-hour Answering Service, 801-536-4123 for used oil
releases exceeding 25 gallons, or smaller releases that pose a
potential threat to human health or the environment.  Small
leaks and drips from vehicles are considered de minimis and are
not subject to the release clean-up provisions of R315-15-9.

(c)  Provide the following information when reporting the
release:

(1)  Name, phone number, and address of person
responsible for the release.

(2)  Name, title, and phone number of individual reporting.
(3)  Time and date of release.
(4)  Location of release--as specific as possible including

nearest town, city, highway, or waterway.
(5)  Description contained on the manifest and the amount

of material released.
(6)  Cause of release.
(7)  Possible hazards to human health or the environment

and emergency action taken to minimize that threat.
(8)  The extent of injuries, if any.
(d)  An air, rail, highway, or water transporter who has

discharged used oil shall:
(1)  Give notice, if required by 49 CFR 171.15 to the

National Response Center, http://nrc.uscg.mil/nrchp.html, 800-

424-8802 or 202-426-2675; and
(2)  Report in writing as required by 49 CFR 171.16 to the

Director, Office of Hazardous Materials Regulations, Materials
Transportation Bureau, Department of Transportation,
Washington, D.C.  20590.

(e)  A water, bulk shipment, transporter who has
discharged used oil shall give the same notice as required by 33
CFR 153.203 for oil and hazardous substances.

9.2  EMERGENCY CONTROL VARIANCE
If a release of used oil requires immediate removal to

protect human health or the environment, as determined by the
Director, a variance to the used oil transporter permit and used
oil handler certificate requirement and the US EPA
identification number requirement for used oil transporters may
be granted by the Director until the released material and any
residue or contaminated soil, water, or other material resulting
from the release no longer presents an immediate hazard to
human health or the environment, as determined by the
Director.

9.3 RELEASE CLEAN-UP
The person responsible for the material at the time of the

release shall clean up all the released material and any residue
or contaminated soil, water or other material resulting from the
release or take action as may be required by the Director so that
the released material, residue, or contaminated soil, water, or
other material no longer presents a hazard to human health or
the environment.  The Director may require releases to be
cleaned up to standards found in US EPA Regional Screening
Levels.  The cleanup or other required actions shall be at the
expense of the person responsible for the release.

9.4  REPORTING
Within 15 days after any release of used oil that is reported

under R315-15-9.1(b), the person responsible for the material
at the time of the release shall submit to the Director a written
report that contains the following information:

(a)  The person's name, address, and telephone number;
(b)  Date, time, location, and nature of the incident;
(c)  Name and quantity of material(s) involved;
(d)  The extent of injuries, if any;
(e)  An assessment of actual or potential hazards to human

health or the environment, where this is applicable; and
(f)  The estimated quantity and disposition of recovered

material that resulted from the incident.

R315-15-10.  Financial Requirements.
(a)  Used oil activities.  An owner or operator of an off-

specification burner facility, transportation facility,
processing/re-refining facility, or transfer facility, or a group of
such facilities, is financially responsible for:

(1)  cleanup and closure costs;
(2)  general liabilities, including operation of motor

vehicles, worker compensation and contractor liability; and
(3)  environmental pollution legal liability for bodily injury

or property damage to third parties resulting from sudden or
non-sudden used oil releases.

(i)(A)  The owner or operator of a permitted used oil
facility or operation shall present evidence satisfactory to the
Director of its ability to meet these financial requirements.

(B)  The owner or operator shall present with its permit
application the information the Director requires to demonstrate
its general comprehensive liability coverage.

(C)  The owner or operator shall use the financial
mechanisms described in R315-15-12 to demonstrate its ability
to meet the financial requirements of R315-15-10(a)(1) and
(a)(3).

(ii)  In approving the financial mechanisms used to satisfy
the financial requirements, the Director will take into account
existing financial mechanisms already in place by the facility if
required by R315-264-140 through 151, R315-265-140 through
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150, and R311-201-6.  Additionally, the Director will consider
other relevant factors in approving the financial mechanisms,
such as the volumes of used oil handled and existing secondary
containment.

(iii)  Financial responsibility, environmental pollution legal
liability and general liability coverage shall be provided to the
Director as part of the permit application and approval process
and shall be maintained until released by Director.

(iv)  Changes in extent, type, or amount of the
environmental pollution legal liability and financial
responsibility shall be considered a permit modification
requiring notification to and approval from the Director.

(b)(1)  Environmental pollution legal liability coverage for
third party damages at used oil facilities.  Each used oil
processor, re-refiner, transfer facility, and off-specification
burner shall obtain and maintain environmental pollution
liability coverage for bodily injury and property damage to third
parties resulting from sudden and non-sudden accidental
releases of used oil at its facility.  This liability coverage shall be
maintained for the duration of the permit or until released by the
Director as provided for in R315-15-10.

(2)  Changes in extent, type, or amount of the financial
mechanism will be considered a permit modification requiring
notification to and approval from the Director.  The minimum
amount of environmental pollution legal liability coverage using
an assurance mechanism as specified in this section for third-
party damages shall be:

(i)  For operations where individual volumes of used oil are
greater than 55 gallons, such as tanks, storage vessels, used oil
processing equipment, and that are raised above grade-level
sufficiently to allow for visual inspection of the underside for
releases shall be required to obtain coverage in the amount of $1
million per occurrence for sudden releases, with an annual
aggregate coverage of $2 million, exclusive of legal defense
costs; and

(ii)  For operations in whole or part that do not qualify
under R315-15-10(b)(1), coverage shall be in the amount of $1
million per occurrence for sudden releases, with an annual
aggregate coverage of $2 million, and $3 million per occurrence
for non-sudden releases, with an annual aggregate coverage of
$6 million, exclusive of legal defense costs;

(iii)  For operations covered under R315-15-10(b)(2), the
owner or operator may choose to use a combined liability
coverage for sudden and non-sudden accidental releases in the
amount of $4 million per occurrence, with an annual aggregate
coverage of $8 million, exclusive of legal defense costs.

(c)  Used oil transporter environmental pollution legal
liability coverage for third party damages.  Each used oil
transporter shall obtain environmental pollution legal liability
coverage for bodily injury and property damage to third parties
covering sudden accidental releases of used oil from its vehicles
and other equipment and containers used during transit, loading,
and unloading in Utah, and shall maintain this coverage for the
duration of the permit or until released by the Director as
provided for R315-15-10.  The minimum amount of the
coverage for used oil transporters shall be $1 million per
occurrence for sudden releases, with an annual aggregate
coverage of $2 million, exclusive of legal defense costs.
Changes in extent, type, or amount of the liability coverage shall
be considered a permit modification requiring notification to
and approval from the Director.

(d)  An owner or operator responsible for cleanup and
closure under R315-15-11 or environmental pollution legal
liability for bodily injury and property damage to third parties
under R315-15-10(b) and (c) shall demonstrate its ability to
satisfy its responsibility to the Director through the use of an
acceptable financial assurance mechanism indicated under
R315-15-12.

(e)  Used Oil Collection Centers.  Except for DIYers, who

are subject to Utah Code Annotated 19-6-718, an owner of a
used oil collection center shall be subject to the same liability
requirements as a permitted facility under R315-15-10(a) and
(b) unless these requirements are waived by the Director.  In
accordance with Utah Code Annotated 19-6-710, the Director
may waive the requirement of proof of liability insurance or
other means of financial responsibility that may be incurred in
collecting or storing used oil if the following criteria are
satisfied:

(1)  The used oil storage tank or container is in good
condition with no severe rusting, apparent structural defects or
deterioration, and no visible leaks;

(2)  There is adequate secondary containment for the tank
or container that is impervious to used oil to prevent any used
oil released into the secondary containment system from
migrating out of the system;

(3)  The storage tank or container is clearly labeled with the
words "Used Oil";

(4)  DIYer log entries are complete including the name and
address of the generator, date and quantity of used oil received;
and

(5)  Oil sorbent material is readily available on site for
immediate cleanup of spills.

(f)  The Director shall waive an owner or operator from its
existing financial responsibility mechanism as described in
R315-15-10 when:

(1)  The Director approves an alternative mechanism;
(2)  The owner or operator has achieved cleanup and

closure according to R315-15-11; or
(3)  The Director determines that financial responsibility is

no longer applicable under R315-15.
(g)  State of Utah and Federal government used oil

permittees are exempt from the requirements of R315-15-10.

R315-15-11.  Cleanup and Closure.
11.1 The owner or operator of a used oil collection,

aggregation, transfer, processing/re-refining, or off-specification
used oil burning facility shall remove all used oil and used oil
residues from the site of operation and return the site to a post-
operational land use in a manner that:

(a)  Minimizes the need for further maintenance;
(b)  Controls, minimizes, or eliminates, to the extent

necessary to protect human health and the environment, post-
closure escape of used oil, used oil constituents, leachate,
contaminated run-off, or used oil decomposition products to the
ground or surface waters, or to the atmosphere; and

(c)  Complies with the closure requirements of R315-15-11
or supplies evidence acceptable to the Director demonstrating
a closure mechanism meeting the requirements of R315-264-
140 through 151 and R315-265-140 through 150.

(d)  The permittee shall be responsible for used oil, used oil
contaminants, or used oil residual materials that have been
discharged or migrate beyond the facility property boundary.
The permittee is not relieved of all or any responsibility to
cleanup, remedy or remediate a release that has discharged or
migrated beyond the facility boundary where off-site access is
denied. When off-site access is denied, the permittee shall
demonstrate to the satisfaction of the Director that, despite the
permittee's best efforts, the permittee was unable to obtain the
necessary permission to undertake the actions to cleanup,
remedy or remediate the discharge or migration.  The
responsibility for discharges or migration beyond the facility
property boundary does not convey any property rights of any
sort, or any exclusive privilege to the permittee.

11.2  CLEANUP AND CLOSURE PLAN
(a)  Written plan.
(1)  The owner or operator of a used oil transfer, off-

specification burner, or processing/re-refining facility shall have
a written cleanup and closure plan.  The cleanup and closure
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plan shall be submitted to the Director for approval as part of
the permit application.

(2)  When physical or operational conditions at the facility
change that result in a change in the nature or extent of cleanup
and closure or an increase in the estimated costs of cleanup and
closure, the owner or operator shall submit a modified plan for
review and approval by the Director.

(3)  Changes in the amount or face value of a financial
mechanism that are the result of the annual inflation update from
the application of the implicit price deflator multiplier to a
permit cleanup and closure plan cost estimate shall not require
approval by the Director.

(4)  The adjustment shall be made by recalculating the
cleanup closure cost estimate in current dollars or by using an
inflation factor derived from the most recent Implicit Price
Deflator for Gross Domestic Product published by the U.S.
Department of Commerce, Bureau of Economic Analysis in its
Survey of Current Business as specified in R315-264-145(b)(1)
and (2).  The inflation factor is the incremental increase of the
latest published annual Deflator to the Deflator for the previous
year divided by the previous year Deflator.  The first adjustment
is made by multiplying the cleanup closure cost estimate by the
inflation factor. The result is the adjusted cleanup closure cost
estimate.  Subsequent adjustments are made by multiplying the
latest adjusted cleanup closure cost estimate by the latest
inflation factor.

(b)  Content of plan.  The plan shall identify steps
necessary to perform partial or final cleanup and closure of the
facility at any point during its active life.

(1)  The cleanup and closure plan shall be based on third-
party, direct-estimated costs or on third-party costs using RS
Means methods, applications, procedures, and use cost values
applicable to the location of the facility and include, at least:

(i)  A description of how each used oil management unit at
the facility will be closed.

(ii)  A description of how final cleanup and closure of the
facility will be conducted.  The description shall identify the
maximum extent of the operations that will be cleaned, closed,
or both during the active life of the facility.

(iii)  The highest cost estimate of the maximum inventory
of used oil to be stored onsite at any one time during the life of
the facility and a detailed description of the methods to be used
during partial cleanup and closure final cleanup and closure, or
both, including, but not limited to, methods for removing,
transporting, or disposing of all used oil, and identification of
the off-site used oil facilities to be used, if applicable.

(iv)  A detailed description of the steps needed to remove
or decontaminate all used oil and used oil residues and
contaminated containment system components, equipment,
structures, and soils during partial or final cleanup and closure,
including procedures for cleaning equipment and removing
contaminated soils, methods for sampling and testing
surrounding soils, and criteria for determining the extent of
decontamination required to satisfy closure.  This description
shall address the management and disposal of all residues
resulting from the decontamination activity, including, but not
limited to, rinse waters, rags, personal protective equipment,
small hand implements, vehicles, and mechanized equipment.

(v)  A detailed description of other activities necessary
during the cleanup and closure period to ensure that all partial
closures shall satisfy the final cleanup and closure plan.

(vi)  A cleanup and closure cost estimate and a mechanism
for financial responsibility to cover the cost of cleanup and
closure

(vii)  State of Utah and Federal government used oil
permittees are exempt from the requirements of R315-15-
11(b)(1)(vi).

(2)  The owner or operator shall update its cleanup and
closure plan cost estimate and provide the updated estimate to

the Director, in writing, within 60 days following a facility
modification that causes an increase in the amount of the
financial responsibility required under R315-15-10.  Within 30
days of the Director's approval of a permit modification for the
cleanup and closure plan that would result in an increased cost
estimate, the owner or operator shall provide to the Director:

(i)  evidence that the financial assurance mechanism
amount or value includes the cleanup and closure cost estimate
increase; or

(ii)  other mechanisms covering the increased closure plan
cost estimate and a summary document indicating the multiple
financial mechanisms, by mechanism name, account number,
and the amounts to satisfy R315-15-10 and 11.

(c)  The owner or operator shall update the cleanup and
closure cost estimate to adjust for inflation and include the
updated estimate in the permitted facility's annual report due by
March 1st of each year, using either:

(1)  the multiplier formed from the gross domestic product
implicit price deflator ratio of the current calendar year to the
past calendar year as published by the federal government
Bureau of Economic Analysis; or

(2)  new cleanup and closure cost estimate from the
recalculation of the cleanup and closure plan costs to account
for all changes in scope and nature of the facility or facilities, in
current dollars.

11.3  TIME ALLOWED TO INITIATE CLOSURE
(a)  The owner or operator shall initiate closure in

accordance with the approved cleanup and closure plan and
notify the Director that closure has been initiated:

(1)  Within 90 days after the owner or operator receives the
final volume of used oil; or

(2)  Within 90 days after the Director revokes the facility's
used oil permit.

(b)  During the cleanup and closure period or at any other
time, if the Director determines that the owner or operator has
failed to comply with R315-15, the Director may, after 30 days
following written notice to the owner or operator, draw upon the
financial mechanism associated with the cleanup and closure
plan for the facility or facilities covered by the financial
responsibility requirements of R315-15-10.

11.4  CERTIFICATION OF CLOSURE
(a)  Within 60 days of completion of cleanup and closure,

the owner or operator of a permitted used oil facility shall
submit to the Director, by registered mail, a certification that the
used oil facility has been cleaned and closed in accordance with
the specifications in the approved cleanup and closure plan. The
certification shall be signed by the owner or operator and by an
independent, Utah-registered professional engineer.

(b)  The Director shall make the determination of whether
cleanup and closure has been completed according to the
cleanup and closure plan and R315-15.

R315-15-12.  Financial Assurance.
12.1  DEFINITIONS
For the purposes of R315-15-12, the following definitions

apply:
(a)  "Existing used oil facility" means any used oil transfer

facility, off-specification burner, or used oil processing/re-
refining facility in operation on July 1, 1993 under a used oil
operating permit issued by the Division of Oil, Gas and Mining
and in effect on or before June 30, 1993.  An existing used oil
facility is also required to obtain a permit from the Director in
accordance with R315-15-13.

(b)  "New used oil facility" means any used oil transfer,
off-specification burner, or used oil processing/re-refining
facility that was not in operation as a used oil facility on July 1,
1993, and received an operating permit in accordance with
R315-15-13 from the Director after July 1, 1993.

(c)  "Financial assurance mechanism" means "reclamation
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surety" as used in Utah Code Annotated 19-6-709 and 19-6-710
of the Used Oil Management Act.

12.2  APPLICABILITY
(a)  The owner or operator of an existing or new used oil

facility requiring a permit under R315-15-13 shall establish a
financial assurance mechanism as evidence of financial
responsibility under R315-15-10 sufficient to assure cleanup
and closure of the facility in conformance with R315-15-11.1
with one or more of the financial assurance mechanisms of
R315-15-12.3 prior to receiving a permit from the Director.

(b)  Any increase in capacity to store or process used oil at
a used oil facility permitted by the Director, above the storage
or processing capacity identified in the permit application
approved by the Director, shall require the owner or operator of
the permitted used oil facility to increase the amount or face
value of the financial assurance mechanism to meet the
additional capacity.  The additional amount or increase in face
value of financial assurance mechanism shall be in place and
effective before operation of the increased storage or processing
capacity and shall meet the requirements of R315-15-12.3 and
R315-15-12.4.

(c)  DIYer used oil collection centers, generator used oil
collection centers, and used oil aggregation points are not
required to post a financial assurance mechanism, but are
subject to the cleanup and closure requirements of R315-15-10
and R315-15-11 unless they have received a waiver in writing
from the Director as identified in R315-15-10(e).

12.3  FINANCIAL ASSURANCE MECHANISMS
(a)  Any financial assurance mechanism used to show

financial responsibility under R315-15-10 and 11 for an existing
or new used oil facility shall:

(1)  be legally valid, binding, and enforceable under Utah
and federal law;

(2)  be approved by the Director;
(3)  ensure that funds will be available in a timely fashion

for:
(i)  completing all cleanup and closure activities indicated

in the closure plan of the permit approved by the Director; and
(ii)  environmental pollution legal liability for third party

damages for bodily injury and property damage resulting from
a sudden or non-sudden accidental release of used oil from or
arising from permitted operations; and

(4)  require a written notice sent by certified mail to the
Director 120 days prior to cancellation or termination of the
financial mechanism.

(5)  be updated each year to adjust for inflation, using
either:

(i)  the gross domestic product implicit price deflator ratio
of the increase of the current calendar year to the past calendar
year or

(ii)  a new estimated cleanup and closure cost estimate
recalculated to account for all changes in scope and nature of the
permitted operation.

(b)  The owner or operator of an existing or new used oil
facility shall establish a financial assurance mechanism for
cleanup and closure by one of the following mechanisms and
shall submit a signed original or an original signed duplicate of
the financial assurance mechanism to the Director for approval
as part of the permit application:

(1)  Trust Fund.
(i)  The trustee shall be an entity that has the authority to

act as a trustee and whose operations are regulated and
examined by a federal or state agency.

(ii)  A signed original or an original signed duplicate of the
trust agreement and accompanied by a formal certification of
acknowledgement shall be submitted to the Director.

(iii)  For trust funds that are fully funded at the time of
permit approval, an annual trust valuation shall be certified and
submitted to the Director.  The permittee shall provide evidence

annually, upon the anniversary of the trust agreement, that the
trust remains fully funded.

(iv)  For trust funds not fully funded at the time of permit
approval by the Director, incremental payments into the trust
fund shall be made annually by the owner or operator to fully
fund the trust within five years of the Director's approval of the
permit as follows:

(A)  initial payment value shall be the initial cleanup and
closure cost estimate value divided by the pay-in period, not to
exceed five years, and

(B)  next payment value shall be the difference of the
approved current cleanup and closure cost estimate less the trust
fund value, all divided by the remaining number of years in the
pay-in period, and

(C)  subsequent next payments shall be made into the trust
fund annually on or before the anniversary date of the initial
payment made into the trust fund and reported in accordance
with the approved trust agreement, and

(D)  no later than 30 days after the last incremental
payment to fully fund the trust, the permittee shall provide proof
to the Director that the trust fund has been fully funded
according to the current permitted cleanup and closure cost
estimate.

(E)  The facility shall submit an annual valuation of the
trust to the Director on or before the anniversary date of the
trust.

(v)  For a new used oil facility, the payment into the trust
fund shall be made before the initial receipt of used oil.

(vi)  The owner or operator, or other person authorized to
conduct cleanup and closure activities may request
reimbursement from the trustee for cleanup and closure
completed when approved in writing by the Director.

(vii)  The request for reimbursement may be granted by the
trustee as follows:

(A)  only if sufficient funds exist to cover the
reimbursement request; and

(B)  if justification and documentation of the cleanup and
closure expenditures are submitted to and approved by the
Director in writing prior to the trustee granting reimbursement.

(viii)  The Director may cancel the incremental trust
funding option at any time and require the permittee to provide
either a fully funded trust or other cleanup and closure financial
mechanism as provided in R315-15-12 under the following
conditions:

(A)  upon the insolvency of the permittee, or
(B)  when a violation of R315-15-10, 11 or 12 has been

determined.
(ix)  The trust agreement shall follow the wording provided

by the Director as identified in R315-15-17.2.
(2)  Surety Bond Guaranteeing Payment.
(i)  The bond shall be effective before the initial receipt of

used oil.
(ii)  The surety company issuing the bond shall, at a

minimum, be among those listed as acceptable sureties on
Federal bonds in Circular 570 of the U.S. Department of the
Treasury and the owner or operator shall notify the Director that
a copy of the bond has been placed in the operating record.

(iii)  The penal sum of the bond shall be in an amount at
least equal to the cleanup and closure cost estimate developed
under R315-15-11.2.

(iv)  Under the terms of the bond, the surety shall become
liable on the bond obligation when the owner or operator fails
to perform as guaranteed by the bond.

(v)  The owner or operator shall establish a standby trust
agreement at the time the bond is established.

(A)  The standby trust agreement shall meet the
requirements of R315-15-12.3(b)(1), except for R315-15-
12.3(b)(1)(iii), (viii), and (ix) and the standby trust agreement
shall follow the wording provided by the Director as identified
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in R315-15-17.14.
(B)  Payment made under the terms of the bond shall be

deposited by the surety directly into the standby trust agreement
and payments from the standby trust fund shall be approved by
the trustee with the written concurrence of the Director.

(vi)  The surety bond shall automatically be renewed on the
expiration date unless cancelled by the surety company 120 days
in advance by sending both the bond applicant and the Director
a written cancellation notice by certified mail.

(vii)  The bond applicant may terminate the bond for
nonpayment of fee by providing written notice, by certified mail,
to the Director 120 days prior to termination.

(viii)  Any change to the form or content of the surety bond
shall be submitted to the Director for approval and acceptance.

(ix)  The surety bond shall follow the language provided by
the Director found in R315-15-17.3.

(3)  Letter of Credit
(i)  The letter of credit shall be effective before the initial

receipt of used oil
(ii)  The financial institution issuing the letter of credit

shall be an entity that has the authority to issue letters of credit
and whose letter of credit operations are regulated and examined
by a state or federal agency.

(iii)  The letter of credit shall be issued in an amount at
least equal to the cleanup and closure cost estimate developed
under R315-15-11.2.

(iv)  The owner or operator shall establish a standby trust
agreement at the time the letter of credit is established.

(A)  The standby trust agreement shall meet the
requirements of R315-15-12.3(b)(1), except for Subsections
R315-15-12.3(b)(1)(iii), (viii), and (ix) and the standby trust
agreement shall follow the language incorporated by reference
in R315-15-17.14.

(B)  Payment made under the terms of the letter of credit
shall be deposited by the surety directly into the standby trust
and payments from the standby trust fund shall be approved by
the trustee with the written concurrence of the Director.

(vi)  The letter of credit shall follow the wording provided
by the Director as identified in R315-15-17.4.

(4)  Insurance.
(i)  The insurance shall be effective before the initial receipt

of used oil.
(C)  Insurance coverage period shall be the earliest date of

permit issuance or a retroactive date established by the earliest
period of coverage for any financial assurance mechanism.

(ii)  At a minimum, the insurer shall be licensed to transact
the business of insurance, or eligible to provide insurance as an
excess or surplus lines insurer, in one or more states.

(iii)  The insurance policy shall guarantee that funds will be
available to perform the cleanup and closure activities approved
by the Director.

(iv)  The policy shall guarantee that the insurer will be
responsible for the paying out of funds to the owner or operator
or person authorized to conduct the cleanup and closure
activities, as approved by the Director, up to an amount equal to
the face amount of the policy.  Payment of any funds by the
insurer shall be made with the written concurrence of the
Director.

(A)  The Insurer shall establish at a standby trust agreement
for only the benefit of the Director when the Director notifies
the Insurer that the Director is making a claim, as provided for
in R315-15, for cleanup and closure of a permitted used oil
transfer, processor, re-refiner, or off-specification burner
facility.

(B)  The Insurer shall place the face value of the applicable
coverage in the trust within 30 days of establishing the standby
trust agreement.

(C)  The standby trust agreement shall meet the
requirements of R315-15-12.3(b)(1), except for R315-15-

12.3(b)(1)(iii), (iv), (v), (viii), and (xi), and the standby trust
agreement shall follow the language provided by the Director
incorporated by reference in R315-15-17.14.

(v)  The insurance policy shall be issued for a face amount
at least equal to the cleanup and closure cost estimate developed
under R315-15-11.2.

(vi)  An owner or operator, or other person authorized by
the Director, may receive reimbursements for cleanup and
closure activities completed if:

(A)  the value of the policy is sufficient to cover the
reimbursement request; and

(B)  justification and documentation of the cleanup and
closure expenditures are submitted to and approved by the
Director, prior to receiving reimbursement.

(vii)  Each policy shall contain a provision allowing
assignment of the policy to a successor owner or operator.

(viii)  The insurance policy shall provide that the insurer
may not cancel, terminate, or fail to renew the policy except for
failure to pay the premium.  If there is a failure to pay the
premium, the insurer may cancel the policy by sending notice of
cancellation by certified mail to the owner or operator and the
Director 120 days in advance of cancellation.  If the insurer
cancels the policy, the owner or operator shall obtain an
alternate financial assurance mechanism meeting the
requirements for financial responsibility under R315-15-10 and
of this subsection within 60 days of notice of cancellation of the
policy.

(ix)  The policy coverage amount for cleanup and closure
is exclusive of legal and defense costs.

(x)  Bankruptcy or insolvency of the Insured shall not
relieve the Insurer of its obligations under the policy.

(xi)  The Insurer as first-payer is liable for the payment of
amounts within any deductible, retention, self-insured retention
(SIR), or reserve applicable to the policy, with a right of
reimbursement by the Insured for any such payment made by the
Insurer. This provision does not apply with respect to that
amount of any deductible, retention, self-insured retention, or
reserve for which coverage is otherwise demonstrated as
specified in R315-15-12.

(xii)  Whenever requested by the Director, the Insurer
agrees to furnish to the Director a signed duplicate original of
the policy and all endorsements.

(xiii)  Cancellation of the policy, whether by the Insurer,
the Insured, a parent corporation providing insurance coverage
for its subsidiary, or by a firm having an insurable interest in
and obtaining liability insurance on behalf of the owner or
operator of the used oil management facility, will be effective
only upon written notice and only after the expiration of 120
days after a copy of such written notice is received by the
Director for those facilities that are located in Utah.

(xiv)  Any other termination of the policy will be effective
only upon written notice and only after the expiration of 120
days after a copy of such written notice is received by the
Director for those facilities that are located in Utah.

(xv)  All policy provisions related to R315-15 shall be
construed in accordance with the laws of the State of Utah. In
the event of the failure of the Insurer to pay any amount claimed
to be due hereunder, the Insurer and the Insured will submit to
the jurisdiction of the appropriate court of the State of Utah, and
will comply with all the requirements necessary to give such
court jurisdiction.  All matters arising hereunder, including
questions related to the interpretation, performance and
enforcement of this policy, shall be determined in accordance
with the law and practice of the State of Utah (notwithstanding
Utah conflicts of law rules).

(xvi)  Endorsement(s) added to, or removed from the
policy that have the effect of affecting the environmental
pollution liability language, directly or indirectly, shall be
approved in writing by the Director before said endorsement(s)
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become effective.
(xvii)  Neither the Insurer nor the Insured shall contest the

state of Utah's use of the drafting history of the insurance policy
in a judicial interpretation of the policy or endorsement(s) to
said policy.

(xviii)  The Insurer shall establish a standby trust fund for
the benefit of the Director at the time the Director first makes a
claim against the insurance policy.

(A)  The standby trust fund shall meet the requirements of
R315-15-12.3(b)(1), except for item R315-15-12.3(b)(1)(iii),
(iv), (v), (viii), and (ix) and the standby trust agreement shall
follow the wording found in R315-15-17.14.

(B)  Payment made under the terms of the insurance policy
shall be deposited by the Insurer as grantor directly into the
standby trust fund and payments from the trust fund shall be
approved by the trustee with the written concurrence of the
Director.

(5)  The owner or operator of an existing or new used oil
facility may establish a financial assurance mechanism by a
combination of the above mechanisms as approved by the
Director.

(c)  The owner or operator of an existing or new used oil
facility or operation shall establish a financial assurance
mechanism for bodily injury and property damage to third
parties resulting from sudden and/or non-sudden accidental
releases of used oil from a permitted used oil facility or
operation as follows:

(1)  An owner or operator that is a used oil processor,
transfer facility, or off-specification burner, or a group of such
facilities regulated under R315-15 shall demonstrate financial
responsibility for bodily injury and property damage to third
parties caused by sudden and/or non-sudden accidental release
of used oil arising from operations or operations of the facility
or group of facilities shall have and maintain liability coverage
in the amount as specified in R315-15-10(b).  This liability
coverage shall be demonstrated by one or more of the financial
mechanisms in R315-15-12.3(c)(3).

(2)  An owner or operator that is a used oil transporter
regulated under R315-15, must demonstrate financial
responsibility for bodily injury and property damage to third-
parties resulting from sudden release of used oil arising from
transit, loading and unloading, to or from facilities within Utah.
The owner or operator shall maintain liability coverage for
sudden accidental occurrences in the amount specified in R315-
15-10(c).  This liability coverage shall be demonstrated by one
or more of the financial mechanisms in R315-15-12.3(c)(3).

(3)  The owner or operator shall demonstrate compliance
with R315-15-10(b) or (c) by using one or more of the following
financial assurance mechanisms:

(i)  Insurance.  The owner or operator shall follow the
wording provided by the Director identified in R315-15-17.5
through R315-15-17.9, as may be applicable.

(ii)  Trust.  The owner or operator shall follow the wording
provided by the Director identified in R315-15-17.12.

(iii)  Surety Bond.  The owner or operator shall follow the
wording provided by the Director identified in R315-15-17.11.

(iv)  Letter of Credit.  The owner or operator shall follow
the wording provided by the Director identified in R315-15-
17.10.

(d)  Adjustments by the Director.  If the Director
determines that the levels of financial responsibility required by
R315-15-10(b) or (c), as applicable are not consistent with the
degree and duration of risk associated with used oil operations
or facilities, the Director may adjust the level of financial
responsibility required under R315-15-10(b) or (c), as
applicable, as may be necessary to protect human health and the
environment.  This adjusted level will be based on the Director's
assessment of the degree and duration of risk associated with the
used oil operations or facilities.  In addition, if the Director

determines that there is a significant risk to human health and
the environment from non-sudden release of used oil resulting
from the used oil operations or facilities, the Director may
require that an owner or operator of the used oil facility or
operation comply with R315-15-10(b) and (c), as applicable.
An owner or operator must furnish, within a reasonable time to
the Director when requested in writing, any information the
Director requests to determine whether cause exists for an
adjustment to the financial responsibility under R315-15-10(b)
or (c) with the used oil operations or facilities.  Failure to
provide the requested information as and when requested under
this section may result in the Director revoking the owner's or
operator's used oil permit(s).  Any adjustment of the level or
type of coverage for a facility that has a permit will be treated as
a permit modification.

(e)  When the owner or operator of a permitted used oil
facility or operation believes that its responsibility for cleanup
and closure or for environmental pollution liability as described
in R315-15-10(d) has changed, it may submit a written request
to the Director to modify its permit to reflect the changed
responsibility.

(f)  The Director may release the requirement for cleanup
and closure financial assurance after the owner or operator has
clean-closed the facility according to R315-15-11.

(g)  The owner or operator of a permitted used oil facility
or operation may request the Director to modify its permit to
change its financial assurance mechanism or mechanisms as
described in R315-15-12.

(h)  The Director may modify the permit to change
financial assurance mechanism or mechanisms after the owner
or operator has established a replacement financial assurance
mechanism or mechanisms acceptable to the Director.

(i)  Incapacity of owners or operators, guarantor, or
financial institution. An owner or operator of a permitted used
oil facility or operation shall notify the Director by certified mail
within ten days of the commencement of a bankruptcy
proceeding naming the owner or operator as debtor.

(1)  An owner or operator who fulfills the financial
responsibility requirements by obtaining a trust fund, surety
bond, letter of credit, or insurance policy will be considered to
be without the required financial responsibility or liability
coverage in the event of:

(i)  bankruptcy of the trustee or issuing institution; or
(ii)  a suspension or revocation of the authority of the

trustee institution to act as trustee; or
(iii)  a suspension or revocation of the authority of the

institution to issue a surety bond, a letter of credit, or an
insurance policy.

(2)  The owner or operator of a permitted used oil facility
or operation must establish other financial responsibility or
liability coverage within 60 days after such an event.

12.4  ANNUAL UPDATE OF CLOSURE COST
ESTIMATE AND FINANCIAL ASSURANCE MECHANISM

(a)  The financial responsibility information required by
R315-15-10, 11, and 12 and submitted to the Director with the
initial permit application for a used oil facility or operation, or
information provided as part of subsequent modifications to the
permit made thereafter, shall be updated annually.

(b)  The following annual updated financial responsibility
information for the previous calendar year shall be submitted to
the Director by March 1 of each year for each permitted facility
or operation:

(1)  The cleanup and closure cost estimate shall be based
on a third party performing cleanup and closure of the facility
to a post-operational land use in accordance with R315-15-11.1.

(2)  The financial assurance mechanism shall be adjusted
to reflect the new cleanup and closure cost estimate.

(3)  The type of financial assurance mechanism, its current
face value, and corresponding financial institution's instrument



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 95

control number shall be provided.
(4)  The type of environmental pollution liability financial

responsibility for third-party damage mechanism shall be
provided, including:

(i)  policy number or other mechanism control number,
(ii)  effective date of policy or other mechanism, and
(iii)  coverage types and amounts.
(5)  The type of general liability insurance information

shall be provided, including:
(i)  policy number,
(ii) date of policy, effective date of policy, retroactive date

of coverage, if applicable, and
(iii)  coverage types and amounts.
(c)  Other type of information deemed necessary to evaluate

compliance with a permitted used oil facilities or operations and
R315-15-10, 11, and 12, shall be provided upon request by the
Director.

R315-15-13.  Registration and Permitting of Used Oil
Handlers.

13.1  DO-IT-YOURSELFER USED OIL COLLECTION
CENTERS TYPES A AND B

(a)  Applicability.  A person may not operate a do-it-
yourselfer (DIYer) Type A or B used oil collection center
without holding a registration number issued by the Director.

(b)  General.  The application for a registration number
shall include the following information regarding the DIYer
used oil collection center:

(1)  the name and address of the operator;
(2)  the location of the center;
(3)  the type of storage and secondary containment to be

used;
(4)  the status of the business, zoning, or other licenses and

permits if required by federal, state and local governmental
entities;

(5)  a spill containment plan in the event of a release of
used oil; and

(6)  proof of insurance or other means of financial
responsibility for liabilities that may be incurred in collecting or
storing used oil.

(c)  Waiver of proof of insurance or other means of
financial responsibility for liabilities that may be incurred in
collecting or storing used oil.  In accordance with Utah
Annotated 19-6-710, the Director may waive the requirement of
proof of liability insurance or other means of financial
responsibility if the following criteria are satisfied:

(1)  The used oil storage tank or container is in good
condition with no severe rusting, apparent structural defects or
deterioration, and no visible leaks;

(2)  There is adequate secondary containment for the tank
or container that is impervious to used oil to prevent any used
oil released into the secondary containment system from
migrating out of the system to the soil, groundwater or surface
water;

(3)  The storage tank or container is clearly labeled with the
words "Used Oil;"

(4)  DIYer log entries are complete including the name and
address of the generator, date and quantity of used oil received;

(5)  EPA-approved test kits for total halogens are readily
available and operators are trained to perform halogen tests on
any used oil received that may have been mixed with hazardous
waste; and

(6)  Oil sorbent material is readily available on site for
immediate clean-up of spills.

(d)  Changes in information.  The owner or operator of the
facility shall notify the Director in writing of any changes in the
information submitted to apply for a registration number within
20 days of the change.

13.2  GENERATOR USED OIL COLLECTION

CENTERS TYPES C AND D
(a)  Applicability.  A person may not operate a generator

used oil collection center Type C or D without holding a
registration number issued by the Director.

(b)  General.  The application for registration shall include
the following information regarding the generator used oil
collection center:

(1)  the name and address of the operator;
(2)  the location of the center;
(3)  whether the center will accept DIYer used oil;
(4)  the type of storage and secondary containment to be

used;
(5)  the status of the business, zoning, or other licenses and

permits if required by federal, state and local governmental
entities;

(6)  a spill containment plan in the event of a release of
used oil; and

(7)  proof of insurance or other means of financial
responsibility for liabilities that may be incurred in collecting or
storing used oil.

(c)  Permit.  Waiver of proof of insurance or other means
of financial responsibility for liabilities that may be incurred in
collecting or storing used oil.  In accordance with Utah Code
Annotated 19-6-710, the Director may waive the requirement of
proof of liability insurance or other means of financial
responsibility if the following criteria are satisfied:

(1)  The used oil storage tank or container is in good
condition with no severe rusting, apparent structural defects or
deterioration, and no visible leaks;

(2)  There is adequate secondary containment for the tank
or container that is impervious to used oil to prevent any used
oil released into the secondary containment system from
migrating out of the system to the soil, groundwater or surface
water;

(3)  The storage tank or container is clearly labeled with the
words "Used Oil;"

(4)  DIYer log entries are complete including the name and
address of the generator, date and quantity of used oil received;

(5)  EPA-approved test kits for total halogens are readily
available and operators are trained to perform halogen tests on
any used oil received that may have been mixed with hazardous
waste; and

(6)  Oil sorbent material is readily available on site for
immediate clean up of spills.

(d)  Changes in information.  The owner or operator of the
facility shall notify the Director in writing of any changes in the
information submitted to apply for a registration number within
20 days of the change.

13.3  USED OIL AGGREGATION POINTS
(a)  Applicability.  A person may operate a used oil

aggregation point without holding a registration number issued
by the Director if that aggregation point also accepts used oil
from household do-it-yourselfers (DIYers) or other generators.

(b)  If an aggregation point accepts used oil from
household DIYers, it must register with the Director as a DIYer
collection center and comply with the DIYer standards in
Section R315-15-3.1.

(c)  If an aggregation point accepts used oil from other
generators it must register with the Director as a generator
collection center and comply with the standards in R315-15-3.2.

13.4  USED OIL TRANSPORTERS AND USED OIL
TRANSFER FACILITIES

(a)  Applicability.  Except as provided by R315-15-13.4(f),
a person may not operate as a used oil transporter without
holding a used oil transporter permit issued by the Director.  A
person shall not operate a used oil transfer facility without
holding a used oil transfer facility permit specific to that facility,
issued by the Director.

(b)  General.  The application for a permit shall include the
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following information:
(1)  The name and address of the operator;
(2)  The location of the transporter's base of operations and

the location of any transfer facilities, if applicable;
(3)  Maps of all transfer facilities, if applicable;
(4)  The methods to be used for collecting, storing, and

delivering used oil;
(5)  The methods to be used to determine if used oil

received by the transporter or facility is on-specification or off-
specification and how the transporter will comply with the
rebuttable requirements of R315-15-4.5;

(6)  The type of containment and the volume, including
type and number of storage vessels to be used and the number
and type of transportation vehicles, if applicable;

(7)  The methods of disposing of any waste by-products;
(8)  The status of business, zoning, and other applicable

licenses and permits if required by federal, state, and local
government entities;

(9)  An emergency spill containment plan, including a list
of spill containment equipment to be carried in vehicles used to
transport used oil and spill containment equipment maintained
at the used oil transfer facility, and how the transporter shall
comply with the requirements of R315-15-9;

(10)  Proof of liability insurance or other means of financial
responsibility for liabilities that may be incurred in collecting,
transporting, or storing used oil;

(11)  Proof of form and amount of reclamation surety for
any facility used in conjunction with transportation or storage of
used oil;

(12)  A closure plan meeting the requirements of R315-15-
11;

(13)  Proof of applicant's ownership of any property and
facility used for storage of used oil or, if the property and
facility is not owned by the applicant, the owners' written
statement acknowledging the activities specified in the
application;

(14)  For transfer facility permit applications, tank
certification in accordance with R315-264-190 through 200 for
used oil storage tanks at the transfer facility;

(15)  For transfer facility permit applications, a facility
piping and instrument drawing certified by a Professional
Engineer;

(16)  If rail transport is part of the application, a
loading/off-loading plan for rail tanker cars used to transport
used oil.  This plan shall include detailed procedures to be
followed to minimize the potential for releases and on-site
accidents.  At a minimum, the following items shall be
addressed:

(i)  Personal safety equipment;
(ii)  Coordination with railroad to ensure exclusive rights

to the loading track during the entire period of
loading/offloading;

(iii)  A minimum number and qualification of workers
involved in the loading or off-loading operations;

(iv)  Braking and blocking of rail car wheels;
(v)  Procedures for Depressurizing tank car prior to

opening manhole covers and outlet valves;
(vi)  The sequence of valve openings and closings on any

hosing or piping involved in the loading or off-loading process,
(vii)  A description of how and where pipe and hose fitting

will be attached, including a description of which rail car
valves/openings will be used;

(viii)  Use of catchment container to collect any used oil
released from hoses, valves, and pipes during and following the
loading/offloading operation;

(ix)  Measures to insure ignition sources are not present;
(x)  Procedures for cleanup of any spills that occur during

the loading/offloading operations; and
(xi)  Other site-specific requirements required by the

Director to protect human health and the environment.
(c)  Permit fees.  Registration and permitting fees are

established under the terms and conditions of Utah Code
Annotated 63J-1-504.  A copy of the Division's Fee Schedule is
available upon request.  Payment of appropriate fees is required
prior to issuance of permit approvals and annual used oil
handler certificates.

(d)  Annual Reporting.  Each transporter and transfer
facility shall submit an annual report to the Director of its
activities during the calendar year.  The annual report shall be
submitted to the Director no later than March 1, of the year
following the reported activities.  The Annual report shall either
be submitted on a form provided by the Director or shall contain
the following information:

(1)  the EPA identification number, name, and address of
the transporter/transfer facility;

(2)  the calendar year covered by the report;
(3)  the total amount of used oil transported;
(4)  the itemized amounts and types of used oil transferred

to permitted transporters and transfer facilities, used oil
processors/re-refiners, off-specification used oil burners, and
used oil fuel marketers; and

(5)  the itemized amounts and types of used oil transferred
inside and outside the state, indicating the state to which used
oil is transferred, and the specific name, address and telephone
number of the operations or facility to which used oil was
transferred.

(e)  Changes in information.  The owner or operator of the
facility shall notify the Director in writing of any changes in the
information submitted to apply for a permit within 20 days of
the change.

(f)  Transporter and Transfer Facility Permit by rule.
Notwithstanding any other provisions of R315-15-13.4, a used
oil generator who self-transports used oil generated by that
generator at a non-contiguous operation to a central collection
facility in the generator's own service vehicles in quantities
exceeding 55 gallons shall be deemed to have an approved used
oil transporter permit or used oil transfer facility permits, or
both if the generator meets all applicable requirements of R315-
15-13.4(f)(1) through (4).

(1)  All used oil transporters or transfer facilities who
qualify for a permit by rule shall submit a notification to the
Director of their intent to operate under R315-15-13.4(f) and
comply with the following conditions:

(i)  The generator's facility is defined under the North
American Industry Classification System (NAICS), published,
in 2017 Revision, by the US Economic Classification Policy
Committee, with a NAICS code of 21 (Mining), 22 (Utilities),
23 (Construction), or 541360 (Geophysical Surveying and
Mapping Services);

(ii)  The generator self-transports and delivers the used oil
to facilities that the generator owns, operates, or both.

(iii)  The generator notifies the Director with the
information required by R315-15-13.4(b)(1) through (10); and

(iv)  The generator complies with R315-15-4.3, R315-15-
4.4(b) through (d), R315-15-4.6(b) through (f), R315-15-4.7(b)
and (d), and R315-15-4.8.

(2)  A generator who self-transports used oil in accordance
with R315-15-13.4(f)(1)and who burns all the collected used oil
for energy recovery is deemed to be approved by rule to operate
as a used oil transporter for that activity if the following
additional conditions are met:

(i)  The generator only burns the self-collected used oil for
energy recovery at that generator's own central collection
facility.

(ii)  The generator registers as a used oil fuel marketer in
accordance with R315-15-13.7 and complies with R315-15-7.

(3)  A generator who self-transports used oil in accordance
with R315-15-13.4(f)(1) and only stores the used oil for
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subsequent collection by permitted used oil transporters is
deemed to be approved by rule to operate as a used oil
transporter and transfer facility for that activity if the following
additional conditions are met:

(i)  The generator arranges for permitted used oil
transporters to collect the generator's used oil.

(ii)  The self-transported used oil is not stored at the
generator's facility longer than 35 days. If the self-transported
used oil is stored longer than 35 days, the generator becomes a
used oil processor in accordance with R315-15-4.6(a) and shall
obtain a used oil processor permit in accordance with R315-15-
13.5.

(4)  A generator who self-transports used oil in accordance
with R315-15-13.4(f)(1), and who both burns their collected
used oil for energy recovery and arranges for permitted use oil
transporters to collect that used oil, is deemed to be approved by
rule to operate as a used oil transporter and transfer facility for
that activity if the following additional conditions are met:

(i)  The self-transported used oil burned for energy
recovery is only burned at the generator's central collection
facility;

(ii)  The generator registers as a used oil fuel marketer in
accordance with R315-15-13.7 and complies with R315-15-7;
and

(iii)  The generator arranges for permitted used oil
transporters to collect the generator's used oil not burned on site.

(iv)  The self-transported used oil is not stored at the
generator's facility longer than 35 days. If the self-transported
used oil is stored longer than 35 days, the generator becomes a
used oil processor in accordance with R315-15-4.6(a) and shall
obtain a used oil processor permit in accordance with R315-15-
13.5.

(g)  All used oil transporters and transfer facilities shall
obtain and maintain a used oil handler certificates in accordance
with R315-15-13.8.

13.5  USED OIL PROCESSORS/RE-REFINERS
(a)  Applicability.  A person may not operate as a used oil

processing/re-refining facility without holding a permit issued
by the Director.

(b)  General.  The application for a permit shall include the
following information:

(1)  The name and address of the operator;
(2)  The location of the facility;
(3)  A map of the facility;
(4)  The grades of oil to be produced;
(5)  The methods to be used to determine if used oil

received by the transporter or facility is on-specification or off-
specification;

(6)  The type of containment and the volume, including
type and number of storage vessels to be used and the number
and type of transportation vehicles, if applicable;

(7)  The methods of disposing of any waste by-products;
(8)  The status of business, zoning, and other applicable

licenses and permits if required by federal, state, and local
government entities;

(9)  An emergency spill containment plan, including a list
of spill containment equipment to be maintained at the used oil
processor facility;

(10)  Proof of liability insurance or other means of financial
responsibility for liabilities that may be incurred in processing
or rerefining used oil;

(11)  Proof of form and amount of reclamation surety for
any facility used in conjunction with transportation or storage of
used oil;

(12)  Any other information the Director finds necessary to
ensure the safe handling of used oil;

(13)  A closure plan meeting the requirements of R315-15-
11.

(14)  A contingency plan meeting the requirements of

R315-15-5.3(b);
(15)  Proof of applicant's ownership of the property and

facility or, if the property and facility is not owned by the
applicant, the owner's written statement acknowledging the
activities specified in the application;

(16)  Tank certification in accordance with R315-264-190
through 200 for used oil storage tanks at the processor facility;
and

(17)  A facility piping and instrument drawing certified by
a Professional Engineer.

(c)  Permit fees.  Registration and permitting fees are
established under the terms and conditions of Department fee
schedule 63J-1-504.  A copy of the Division's Fee Schedule is
available upon request.  Payment of appropriate fees is required
prior to issuance of permit approvals and annual used oil
handler certificates.

(d)  Annual Reporting.  Each used oil processing or
rerefining facility shall submit an annual report to the Director
of its activities during the calendar year.  The annual report shall
be submitted to the Director no later than March 1 of the year
following the reported activities.  The annual report shall either
be submitted on a form provided by the Director or shall contain
the following information:

(1)  the EPA identification number, name, and address of
the processor/re-refiner facility;

(2)  the calendar year covered by the report;
(3)  the quantities of used oil accepted for

processing/rerefining and the manner in which the used oil is
processed/rerefined, including the specific processes employed;

(4)  the average daily quantities of used oil processed at the
beginning and end of the reporting period;

(5)  an itemization of the total amounts of used oil
processed or rerefined during the reporting period year
specifying the type and amounts of products produced, i.e.,
lubricating oil, fuel oil, etc.; and

(6)  the amounts of used oil prepared for reuse as a
lubricating oil, as a fuel, and for other uses, specifying each type
of use, the amounts of used oil consumed or used in the process
of preparing used oil for reuse, specifying the amounts and types
of waste by-products generated including waste, water, and the
methods and specific locations utilized for disposal.

(e)  Changes in information.  The owner or operator of the
facility shall notify the Director in writing of any changes in the
information submitted to apply for a permit within 20 days of
the change.

(f)  Used oil processors and re-refiners shall obtain and
maintain a current used oil handler certificate in accordance
with R315-15-13.8.

13.6  USED OIL BURNERS
(a)  On-specification used oil fuel burners.  Facilities

burning only on-specification used oil fuel are not required to
register as used oil burners with the Director for the purpose of
R315-15-13.6, if they hold a valid air quality operating order or
are exempt under R315-15-2.4.

(b)  Off-specification used oil fuel burners
(1)  Applicability.  The permitting requirements of this

section apply to used oil burners who burn off-specification
used oil for energy recovery except as specified in R315-15-
6.1(a)(1) through (3).  A person may not burn off-specification
used oil fuel for energy recovery without holding a permit
issued by the Director.

(2)  Permit application.  The application for a permit shall
include the following information regarding the facility:

(i)  The name and address of the operator;
(ii)  The location of the facility;
(iii)  The type of containment and type and capacity of

storage;
(iv)  The type of burner to be used;
(v)  The methods of disposing of any waste by-products;
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(vi)  The status of business, zoning, and other applicable
licenses and permits required by federal, state, and local
governmental entities;

(vii)  An emergency spill containment plan; including a list
of spill containment equipment to be maintained at the used oil
processor facility.

(viii)  Proof of insurance or other means of financial
responsibility for liabilities that may be incurred in storing and
burning off-specification used oil fuels.

(ix)  Proof of form and amount of reclamation surety for
any facility receiving and burning off-specification used oil.

(x)  A closure plan meeting the requirements of R315-15-
11;

(xi)  Proof of applicant's ownership of the property and
facility or, if the property and facility is not owned by the
applicant, the owner's written statement acknowledging the
activities specified in the application;

(xii)  Tank certification in accordance with R315-264-190
through 200 for used oil storage tanks at the processor facility;
and

(xiii)  A facility piping and instrument drawing certified by
a Professional Engineer.

(3)  Permit fees.  Registration and permitting fees are
established under the terms and conditions of Utah Code
Annotated 63J-1-504.  A copy of the Division's Fee Schedule is
available upon request.  Payment of appropriate fees is required
prior to issuance of permit approvals and annual used oil
handler certificates.

(4)  Changes in information.  The owner or operator of the
facility shall notify the Director in writing of any changes in the
information submitted during permit application within 20 days
of the change.

(5)  Permits by rule.  Any facility permitted by rule is not
required to obtain a permit as required by R315-15-13.6(b)(1),
but may be required to follow operational practices, as
determined by the Director, to minimize risk to human health or
the environment.  A permit by rule is conditional upon
continued compliance with the requirements of R315-15-
13.6(b), as determined by the Director.  Notwithstanding any
other provisions of R315-15-13.6, a hazardous waste incinerator
facility that has been issued a final permit under R315-270-1,
and that implements the requirements of R315-264-340 through
351, shall be deemed to have an approved off-specification used
oil burner permit if that facility meets all of the following
conditions:

(i)  It burns off-specification used oil only in devices
specified in R315-15-6.2(a);

(ii)  It stores used oil in the manner described in R315-15-
6.5;

(iii)  It tracks off-specification used oil shipments as
described in R315-15-6.6;

(iv)  It complies with R315-15-6.3 and R315-15-6.7;
(v)  It modifies its closure plan required under R315-264-

110 through 120 (Closure and Post Closure), to include used oil
storage and burning devices, taking into account any used oil
activities at this facility;

(vi)  It modifies its financial mechanism or mechanisms
required R315-264-140 Through 151 (Financial Requirements),
using a mechanism other than a corporate financial
test/corporate written guarantee, to reflect the used oil activities
at the facility; and

(vii)  It submits to the Director the information required by
R315-15-13.6(b)(2)(i) through (vi), and a one-time declaration
that the facility intends to burn off-specification used oil.

(6)  Annual Reporting.  Each off-specification used oil
burner, including those permitted by rule under R315-15-
13.6(b)(5), shall submit an annual report to the Director of their
activities during the calendar year.  The annual report shall be
submitted to the Director no later than March 1, of the year

following the reported activities.  The annual report shall either
be submitted on a form provided by the Director or shall contain
the following information:

(i)  The EPA identification number, name, and address of
the burner facility;

(ii)  The calendar year covered by the report; and
(iii)  The total amount of used oil burned.
(c)  Off-specification used oil burners shall obtain and

maintain a current used oil handler certificate in accordance
with R315-15-13.8.

13.7  USED OIL FUEL MARKETERS
(a)  Applicability.  A person may not act as a used oil fuel

marketer, as defined in R315-15-7, without holding a
registration number issued by the Director.

(b)  General.  The application for a registration number
shall include the following information regarding the facility
acting as a used oil fuel marketer:

(1)  The name and address of the marketer.
(2)  The location of any facilities used by the marketer to

collect, transport, process, or store used oil subject to separate
permits, or registrations under this section.

(3)  The status of business, zoning, and other applicable
licenses and permits required by federal, state, and local
governmental entities, including registrations or permits
required under this part to collect, process/re-refine, transport,
or store used oil.

(4)  Sampling and Analysis Plan.  Marketers shall develop
and follow a written analysis plan describing the procedures that
will be used to comply with the analysis requirements of R315-
15, including the applicable portions of R315-15-1.2, R315-15-
5.4, R315-15-7.3, and R315-15-18.  The owner or operator shall
keep the plan at the facility.  The plan shall address at a
minimum the following:

(i)  Specification used oil fuel.  The analysis plan shall
describe how the marketer will comply with R315-15-1.2,
R315-15-5.6, and R315-15-7.3, as applicable.

(ii)  Analytical methods.  The plan shall specify the
preparation and analytical methods for each parameter.

(iii)  PCBs.  The analysis plan shall describe how the
marketer will comply with R315-15-18.

(iv)  Generator knowledge.  The plan shall describe the
requirements for generator knowledge, if applicable.

(v)  Sample Quality Control.  The plan shall specify the
quality control parameters and acceptance limits.

(vi)  Rebuttable presumption for used oil.  The analysis
plan shall describe how the marketer will comply with R315-15-
1.1(b)(ii) and R315-15-5.4, if applicable.

(vii)  Sampling.  The analysis plan shall describe the
sampling protocol used to obtain representative samples,
including:

(A)  Sampling methods.  The marketer shall use one of the
sampling methods in R315-261 Appendix I, or a method shown
to be equivalent under R315-260-21.

(B)  Sample frequency.  The plan shall specify the
frequency of sampling to be performed, and whether the
analysis will be performed on site or off site.

(c)  Registration fees.  Registration and permitting fees are
established under the terms and conditions of Utah Code
Annotated 63J-1-504.  A copy of the Division's Fee Schedule is
available upon request.  Payment of appropriate fees is required
prior to issuance of registration numbers and annual used oil
handler certificates.

(d)  A person who acts as used oil fuel marketer shall
annually obtain a used oil handler certificate in accordance with
R315-15-13.8.  A used oil fuel marketer shall not operate
without a used oil handler certificate.

(e)  Changes in information.  The owner or operator of the
facility shall notify the Director in writing of any changes in the
information submitted to apply for a registration within 20 days
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of the change.
13.8  USED OIL HANDLER CERTIFICATES
(a)  Applicability.  As well as obtaining permits and

registration described in R315-15-13.4 through 13.7, a person
shall not act as a used oil transporter, operator of a transfer
facility, processor/re-refiner, off-specification burner, or
marketer without applying for, receiving, and maintaining a
current used oil handler certificate issued by the Director for
each applicable activity.  Each used oil permit and marketer
registration described in R315-15-13.4 through 13.7 above
requires a separate used oil handler certificate.

(b)  General.  Each application for a used oil handler
certificate shall include the following information:

(1)  business name;
(2)  address to include:
(i)  mailing address; and
(ii)  site address if different from mailing address
(3)  telephone number
(4)  name of business owner;
(5)  name of business operator;
(6)  permit/registration number; and
(7)  type of permit/registration number (i.e., processor,

transporter, transfer facility, off-specification burner, or
marketer).

(c)  Changes in information.  A used oil handler certificate
holder shall notify the Director of any changes in the
information provided in Subsection R315-15-13.8(b) within 20
days of implementation of the change.

(d)  A used oil handler certificate will be issued to an
applicant following the:

(1)  completion and approval of the application required by
R315-15-13.8(a); and

(2)  payment of the fee required by the Annual
Appropriations Act.

(e)  A used oil handler certificate is not transferable and
shall be valid January 1 through December 31 of the year issued.
The certificate shall become void if the permit or registration
associated with the used oil activity described in the certificate,
in accordance with R315-15-13.8(b)(6) in the application, is
revoked under R315-15-15.2 or if the Director, upon the written
request of the permittee or registration holder, cancels the
certificate.

(f)  The certificate registration fee shall be paid prior to
operation within any calendar year.

R315-15-14.  DIYer Reimbursement.
14.1  DIYER USED OIL COLLECTION CENTER

INCENTIVE PAYMENT APPLICABILITY
(a)  The Director shall pay a quarterly recycling fee

incentive to registered DIYer used oil collection centers and
curbside programs approved by the Director for each gallon of
used oil collected from DIYer used oil generators, and
transported by a permitted used oil transporter to a permitted
used oil processor/re-refiner, burner, registered marketer or
burned in accordance with R315-15-2.4(b).

(b)  All registered DIYer used oil collection centers can
qualify for a recycling incentive payment of up to $0.16 per
gallon, subject to availability of funds and the priorities of Utah
Code Annotated 19-6-720.

14.2  REIMBURSEMENT PROCEDURES
In order for DIYer collection centers to qualify for the

recycling incentive payment they are required to comply with
the following procedures.

(a)  Submit a copy of all records and receipts of DIYer and
farmer, as defined in R315-15-2.1(a)(4), used oil collected
during the quarter for which the reimbursement is requested.
These records shall be submitted within 30 days following the
end of the calendar quarter in which the DIYer oil was collected
and for which reimbursement is requested.

(b)  Reimbursements will be issued by the Director within
30 days following the report filing period.

(c)  Reports received later than 30 days after the end of the
calendar quarter for which reimbursement is requested will be
paid during the next quarterly reimbursement period.

(d)  Any reimbursement requests outside the timeframe
outlined in R315-15-14.2(a) will not be granted unless approved
by the Director.

R315-15-15.  Issuance, Renewal, and Revocation of Permits
and Registrations.

15.1  PUBLIC COMMENTS AND HEARING.
(a)  The Director shall:
(1)  determine if the permit application or modification

request is complete and meets all requirements of R315-15-13;
(2)  publish notice of the proposed permit in a newspaper

of general circulation in the state and also in a newspaper of
general circulation in the county in which the proposed
permitted facility is located;

(3)  provide a 15-day public comment period from the date
of publication to allow the public time to submit written
comments;

(4)  consider submitted public comments received within
the comment period; and

(5)  send a written decision to the applicant and to persons
submitting comments,

(b)  The Director's decision under R315-15-15.1(a) may be
appealed in accordance with Utah Administrative Code R305-7.

(c)  Duration of Permits.  Used oil permits shall be
effective for a fixed term not to exceed ten years.  Any Permittee
holding a permit issued on or before January 1, 2005 who wants
to continue operating shall submit an application for a new
permit not later than 180 days after January 1, 2015.  The term
of a permit shall not be extended by modification to the permit.

(d)  The conditions of an expired permit continue in force
until the effective date of a new permit if:

(1)  The permittee has submitted a timely application under
R315-15-13, at least 180 days prior to the expiration date of the
current permit.  The permit application shall contain all the
materials required by R315-15-13.

(2)  The Director, through no fault of the permittee, does
not issue a new permit with an effective date on or before the
expiration date of the previous permit (for example, when
issuance is impracticable due to time or resource constraints).

(e)  Effect.  Permits continued under this section remain
fully effective and enforceable.

(f)  Enforcement.  When the permittee is not in compliance
with the conditions of the expiring or expired permit, the
Director may choose to do any or all of the following;

(1)  Initiate enforcement action based upon the permit that
has been continued;

(2)  Issue a notice of intent to deny the new permit under
R315-15-15.2.  If the permit is denied, the owner or operator is
required to cease the activities authorized by the continued
permit or be subject to enforcement action for operating without
a permit;

(3)  Issue a new permit under R315-15-15.2 with
appropriate conditions;

(4)  Take other actions authorized by these rules
(g)  Five-Year Review of Permit.  Each used oil permit,

including the costs of closure and post closure care issued under
R315-15-13, shall be reviewed by the Director five years after
the permit's issuance, or when the Director determines that a
permit requires review and modification.

15.2  MODIFICATION AND REVOCATION OF
PERMITS, REGISTRATIONS AND HANDLER
CERTIFICATES.

(a)  A permit may be considered for modification, renewal,
or termination at the request of any interested person, including
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the permittee, or upon the Director's initiative as a result of new
information or changes in statues or rules.  Requests for
modification, reissuance, or termination shall be submitted in
writing to the Director and shall contain facts or reasons
supporting the request. The permit modification requests shall
not be implemented until approval of the Director.

Violation of any permit or registration conditions or failure
to comply with any provisions of the applicable statutes and
rules, shall be grounds for imposing statutory sanctions,
including denial of an application for permit, registration, or
used oil handler certificate.

(b)  Request for agency action.  The owner or operator of
a facility may contest an order associated with modification,
renewal, or termination in accordance with Utah Administrative
Code R305-7.

R315-15-16.  Grants.
16.1  STATUTORY AUTHORITY.
Utah Code Annotated 19-6-720 authorizes the Division of

Waste Management and Radiation Control to award grants, as
funds are available, for the following:

(a)  Used oil collection centers; and
(b)  Curbside used oil collection programs, including costs

of retrofitting trucks, curbside containers, and other costs of
collection programs.

16.2  ELIGIBILITY AND APPLICATION.
(a)  The establishment of new or the enhancement of

existing used oil collection centers or curbside collection
programs that address the proper management of used
lubricating oil may be eligible for grant assistance.

(b)  A Used Oil Recycling Block Grant Package, published
by the Director, shall be completed and submitted to the
Director for consideration.

16.3  LIMITATIONS.
(a)  The grantee must commit to perform the permitted used

oil handling activity for a minimum of two years.
(b)  If the two-year commitment is not fulfilled, the grantee

may be required to repay all or a portion of the grant amount.

R315-15-17.  Wording of Financial Assurance Mechanisms.
17.1  APPLICABILITY
R315-15-17 presents the standard wording forms to be

used for the financial assurance mechanisms found in R315-15-
12. The following forms are hereby incorporated by reference
and are available at the Division of Waste Management and
Radiation Control located at 195 North 1950 West, Salt Lake
City, Utah, during normal business hours or on the Division's
web site, http://www.hazardouswaste.utah.gov/.

(a)  The Division requires that the forms described in
R315-15-17.2 through R315-15-17.14 shall be used for all
financial assurance filings and shall be signed in duplicate
original documents.  The wording of the forms shall be identical
to the wording specified in R315-15-17.2 through R315-15-
17.4.

(b)  The Director may substitute new wording for the
wording found in any of the financial assurance mechanism
forms when such language changes are necessary to conform to
applicable financial industry changes, when industry-wide
consensus language changes are submitted to the Director.

17.2  TRUST AGREEMENTS
The trust agreement for a trust fund must be worded as

found in the Trust Agreement Form approved by the Director.
17.3  SURETY BOND GUARANTEEING PAYMENT

INTO A STANDBY TRUST AGREEMENT TRUST FUND
The surety bond guaranteeing payment into a standby trust

agreement trust fund must be worded as found in the Surety
Bond Guaranteeing Payment into a Standby Trust Agreement
Trust Fund Form approved by the Director.

17.4  IRREVOCABLE STANDBY LETTER OF CREDIT

WITH STANDBY TRUST AGREEMENT
The letter of credit must be worded as found in the

Irrevocable Standby Letter of Credit with Standby Trust
Agreement Form approved by the Director.

17.5  UTAH USED OIL POLLUTION LIABILITY
INSURANCE ENDORSEMENT FOR CLEANUP AND
CLOSURE

The insurance endorsement of cleanup and closure must be
worded as found in the Utah Used Oil Pollution Liability
Insurance Endorsement for Cleanup and Closure Form approved
by the Director.

17.6  UTAH USED OIL TRANSPORTER POLLUTION
LI ABILITY EN DO RS E M EN T F OR  SU DD EN
OCCURRENCE

The used oil transporter pollution liability endorsement for
sudden occurrence must be worded as found in the Utah Used
Oil Transporter Pollution Liability Endorsement for Sudden
Occurrence Form approved by the Director.

17.7  UTAH USED OIL POLLUTION LIABILITY
ENDORSEMENT FOR SUDDEN OCCURRENCE

The used oil pollution liability endorsement for sudden
occurrence for permitted facilities other than permitted
transporters must be worded as found in the Utah Used Oil
Pollution Liability Endorsement for Sudden Occurrence Form
approved by the Director.

17.8  UTAH USED OIL POLLUTION LIABILITY
ENDORSEMENT FOR NON-SUDDEN OCCURRENCE

The used oil pollution liability endorsement for non-
sudden occurrence must be worded as found in the Utah Used
Oil Pollution Liability Endorsement Non-Sudden Occurrence
Form approved by the Director.

17.9  UTAH USED OIL POLLUTION LIABILITY
ENDORSEMENT FOR COMBINED SUDDEN AND NON-
SUDDEN OCCURRENCES

The used oil pollution liability endorsement combined for
sudden and non-sudden occurrence must be worded as found in
the Utah Used Oil Pollution Liability Endorsement for
Combined Sudden and Non-Sudden Occurrences Form
approved by the Director.

17.10  LETTER OF CREDIT FOR THIRD-PARTY
DAMAGES FROM ENVIRONMENTAL POLLUTION
LIABILITY WITH OPTIONAL STANDBY TRUST
A G R E E M E N T  T O  B E  U S E D  B Y
T R A N S F E R / P R O C E S S O R / R E - R E F I N E R / O F F -
SPECIFICATION BURNER FACILITY

The letter of credit must be worded as found in the Letter
of Credit for Third Party Damages from Environmental
Pollution Liability with Optional Standby Trust Agreement to
be used by Transfer/Processor/Re-refiner/Off-specification
Burner Facility Form approved by the Director.

17.11  PAYMENT BOND FOR THIRD-PARTY
DAMAGES FROM ENVIRONMENTAL POLLUTION
LIABILITY TO BE USED BY TRANSFER/PROCESSOR/RE-
REFINER/OFF-SPECIFICATION BURNER FACILITY

A surety bond must be worded as found in the Payment
Bond for Third Party Damages from Environmental Pollution
Liability to be used by Transfer/Processor/Re-refiner/Off-
specification burner Facility Form approved by the Director.

17.12  TRUST AGREEMENT FOR THIRD-PARTY
DAMAGES FROM ENVIRONMENTAL POLLUTION
LIABILITY TO BE USED BY TRANSFER/PROCESSOR/RE-
REFINER/OFF-SPECIFICATION BURNER FACILITY

A trust agreement must be worded as found in the Trust
Agreement for Third Party Damages from Environmental
Pollution Liability to be used by Transfer/Processor/Re-
refiner/Off-specification Burner Facility Form approved by the
Director.

17.13  STANDBY TRUST AGREEMENT ASSOCIATED
W I T H  T H I R D - P A R T Y  D A M A G E S  F R O M
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ENVIRONMENTAL POLLUTION LIABILITY REQUIRING
A STANDBY TRUST AGREEMENT TO BE USED BY
T R A N S F E R / P R O C E S S O R / R E - R E F I N E R / O F F -
SPECIFICATION BURNER FACILITY

A standby trust agreement must be worded as found in the
Standby Trust Agreement Associated with Third Party Damages
from Environmental Pollution Liability Requiring Standby Trust
Agreement to be used by Transfer/Processor/Re-refiner/Off-
specification Burner Facility Form approved by the Director.

17.14  STANDBY TRUST AGREEMENT, OTHER
THAN LIABILITY, FOR TRANSFER/PROCESSOR/RE-
REFINER/OFF-SPECIFICATION BURNER FACILITY

The standby trust agreement for a trust fund must be
worded as found in the Standby Trust Agreement, other than
Liability for Transfer/Processor/Re-refiner/Off-specification
Burner Facility Form approved by the Director.

R315-15-18.  Polychlorinated Biphenyls (PCBs).
(a)  Used oil containing polychlorinated biphenyl (PCB)

concentrations of 50 ppm and above is subject to TSCA
regulations in 40 CFR 761.  Used oil containing PCB
concentrations greater than or equal to 2 ppm but less than 50
ppm is subject to both R315-15 and 40 CFR 761.

(b)  Used oil transporter PCB testing.  Used oil transporters
shall determine the PCB content of used oil being transported is
less than 50 ppm prior to transferring the oil into the
transporter's vehicles.  The transporter shall make this
determination as follows:

(1)  Used dielectric oil.  Dielectric oil used in transformers
and other high voltage devices shall be certified to be less than
50 ppm prior to loading to the transporter's vehicle through
laboratory testing following the procedures described in R315-
15-18(d).

(2)  Other used oils shall be certified to be less than 50 ppm
prior to transfer through either:

(A)  Laboratory testing following the procedures described
in R315-15-18(d) below, or

(B)  Written certification from the generator that the PCB
content of the used oil is less than 50 ppm based on
manufacturing specifications and process knowledge.

(c)  Used oil marketer PCB testing.  To ensure that used oil
destined to be burned for energy recovery is not a regulated
waste under the TSCA regulations, used oil fuel marketers shall
determine whether the PCB content of used oil being burned for
energy recovery is below 2 ppm.  A marketer shall make this
determination in a manner consistent with the used oil
marketer's sampling and analysis plan.

(d)  Laboratory testing for PCBs.  Used oil testing for total
PCBs shall include the following Aroclors:  1016, 1221, 1232,
1242, 1248, 1254, and 1260.  If plasticizers (used in polyvinyl
chloride plastic, neoprene, chlorinated rubbers, laminating
adhesives, sealants and caulk and joint compounds etc.) are
present, then the used oil shall also be analyzed for Aroclors
1262 and 1268.  If other Aroclors are known or suspected to be
present, then the used oil shall be analyzed for those additional
Aroclors.

(e)  The following Utah Certified Laboratory SW-846
methodologies shall be used for PCBs:

(1)  Preparation method 3580A, clean up method 3665A,
and analytical method 8082A.

(2)  Individual Aroclors shall be reported with a reporting
limit of 1 ppm or less.

(3)  If the source of the PCBs is known to be an Aroclor,
and the Aroclor is unlikely to be significantly altered in
homologue composition such as weathering, Aroclors listed in
R315-15-18(d) shall be reported.  Analytical results from all 209
individual congeners or ten homologue groups shall be
submitted for any sample that has an altered homologue
composition such as weathering unless prior approval is

obtained from the Director.

KEY:  hazardous waste, used oil
February 13, 2017 19-6-704
Notice of Continuation March 10, 2016
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R320.  Examiners (Board of), Administration.
R320-101.  Procedures for Electronic Meetings.
R320-101-1.  Procedures for Electronic Meetings.

A.  These provisions govern any meeting at which one or
more members of the Board of Examiners or one or more
applicants or agencies may appear telephonically or
electronically pursuant to Utah Code Section 52-4-207.

B.  If one or more members of the Board of Examiners or
one or more applicants or agencies may participate
electronically or telephonically, public notices of the meeting
shall so indicate.  In addition, the notice shall specify the anchor
location where the members of the Board of Examiners not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

C.  Applicants or public agencies are required to personally
be in attendance at any Board of Examiner's meeting.  However,
if there are unique and extraordinary circumstances justifying an
applicant or agency appearing electronically, the Chairman of
the Board of Examiners may authorize such electronic
appearance.  Any applicant or agency requesting such
permission shall submit a written request to the Chairman
setting forth the unique and extraordinary reasons for an
electronic appearance at least 10 days prior to the meeting.  The
Chairman shall rule on the request not later than 24 hours before
the meeting when notice of the meeting is posted.  If the request
is granted, the Chairman shall indicate to the applicant or
agency how they may participate in the meeting electronically
or telephonically.

D.  Notice of the meeting and the agenda shall be posted at
the anchor location.  Written or electronic notice shall also be
provided in accordance with Section 52-4-202(3).  These
notices shall be provided at least 24 hours before the meetings.

E.  Notice of the possibility of an electronic meeting shall
be given to the members of those Board of Examiners and
applicants or agencies that may be allowed to appear
electronically at least 24 hours before the meeting.  In addition,
the notice shall describe how the members of the Board of
Examiners and applicants or agencies authorized to participate
electronically may participate in the meeting electronically or
telephonically.

F.  When notice is given of the possibility of a member of
the Board of Examiners appearing electronically or
telephonically, any member of the Board of Examiners may do
so and shall be counted as present for purposes of a quorum and
may fully participate and vote on any matter coming before the
Board of Examiners.  At the commencement of the meeting, or
at such time as any member of the Board of Examiners initially
appears electronically or telephonically, the Chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the Board of Examiners
who are not at the physical location of the meeting shall be
confirmed by the Chair.

G.  The anchor location shall be designated in the notice.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location has space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY:  Board of Examiners, electronic meetings, open
meetings, public meetings
February 10, 2012 52-4-207
Notice of Continuation February 7, 2017 63G-9-205
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R357.  Governor, Economic Development.
R357-3.  Economic Development Tax Increment Financing
Tax Credit.
R357-3-1.  Authority.

(1)  Subsection 63N-2-104 requires the office to make rules
establishing the conditions that a business entity must meet to
qualify for a tax credit under 63N-2-101 et. seq. of the Utah
Code Annotated.

R357-3-2.  Definitions.
(1)  Terms in these rules are used as defined in UCA 63N-

2-103.
(2)  "Administrator" means the internal staff position(s)

created by the Executive Director of GOED.
(3)  "Direct investment within the geographic boundaries"

means that the applicant for the tax credit will invest in a new
commercial project in the economic development zones.

(4)  "Employee," "Employee Position" or "Full Time
Equivalent (FTE)" means an employee, or leased employee, who
is a Utah resident working at and dedicated to the new
commercial project.  Each Employee Position shall be entitled
to the same basic health insurance, , if any, given by the new
commercial project to its other FTEs in order for the Employee
Position to count toward the hiring projection headcount. This
is exclusive of those benefits given to any of the new
commercial project's executive and other highly compensated
employees.  Pursuant to 63N-2-103(4) benefits shall not be
calculated into wage amounts for the purpose of determining
high paying jobs.

(a)  When counting FTEs, if an FTE has his or her
employment with the new commercial project terminated for any
reason before completion of the applicable year, another FTE
otherwise meeting the requirements described above may be
hired full-time to fill the terminated FTE's position and complete
the year of qualifying full-time employment, so long as such
position is filled within 60 days for a non-exempt FTE and 90
days for an exempt employee.

(5)  "GOED" means The Governor's Office of Economic
Development.

(6)  "Leased Employees" means Employees, Employee
Positions, or FTEs contracted through a third party professional
employee service, and such leased employees are entitled to
comparable benefits as the other Employees, Employee
Positions or FTEs, and that meet the definition of an Employee,
Employee Position or FTE.  For the sake of clarity, a
"temporary" worker assigned short-term to a new commercial
project shall not be considered a Leased Employee, Employee
Position, or FTE.

(7)  "Retail Business" means the physical location from
which the general public may directly purchase merchandise or
services associated with the sale of merchandise for personal,
business, or household consumption.  "Retail business" includes
a showroom, wholesaler, or other type of operation from which
a customer would place an order for a consumer good or the
merchandise or services associated with it.

"Retail Business" does not include distribution centers, the
corporate functions associated with retailing, or other activities
associated with retailing that may be accomplished from any
physical location or that are not dependent on proximity to end
consumers for retail sales.

(8)  "Rural" means the following counties:
(i)  Beaver;
(ii)  Box Elder;
(iii)  Cache;
(iv)  Carbon;
(v)  Daggett;
(vi)  Duchesne;
(vii)  Emery;
(viii)  Garfield;

(ix)  Grand;
(x)  Iron;
(xi)  Juab;
(xii)  Kane;
(xiii)  Millard;
(xiv)  Morgan;
(xv)  Piute;
(xvi)  Rich;
(xvii)  San Juan;
(xviii)  Sanpete;
(xix)  Sevier;
(xx)  Summit;
(xxi)  Tooele;
(xxii)  Uintah;
(xxiii)  Wasatch;
(xxiv)  Washington; and
(xxv)  Wayne.
(9)  "Target industry" means the industries designated as

such by the GOED Board of Economic Development pursuant
to 63N-3-110.

R357-3-3.  Application Process.
(1)  In order to apply for an Economic Development Tax

Incentive, a business entity must submit an application in a form
prescribed by GOED.

(2)  In order to verify the information submitted in the
application, the company may be required to supply additional
information, which may include:

(a)  Balance Sheets;
(b)  Income Statements;
(c)  Cash Flow Statements;
(d)  Tax filings;
(e)  Market analyses;
(f)  Competing states' incentive offers;
(g)  Corporate structure;
(h)  Workforce data;
(i)  Forecasted new state revenue associated with the new

commercial project;
(j)  Forecasted incremental job creation associated with the

new commercial project;
(k)  Forecasted wages associated with the new commercial

project; or
(l)  Other information as determined by GOED within its

reasonable discretion.
(3)  Information provided by the business entity is subject

to the Government Records Access and Management Act.  The
business entity has the option, at its sole discretion and
responsibility, to designate what information provided is private
or protected subject to UCA 63G-2-302 and/or UCA 63G-2-
305.

(4)  GOED will review the applications to consider at least
the following factors:

(a)  Whether the new commercial project meets the criteria
set forth in UCA 63N-2-104 and UCA 63N-2-105;

(b)  Whether the company is projecting positive long term
growth;

(c)  The overall benefit to the State of the new commercial
project;

(d)  The uniqueness of the economic opportunity;
(e)  Other factors that, in conjunction with (a) through (d),

would mitigate the loss or potential loss of new state and local
revenues in the state, high paying jobs, new economic growth,
or that address the factors set forth in UCA 63N-2-102 and 104.

(5)  Pursuant to UCA 63N-3-110, the GOED Board of
Economic Development shall determine which industries shall
be targeted for economic development.

R357-3-4.  Factors to Be Considered in Authorizing an
Economic Development Tax Credit Award.
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(1)  The amount and duration of the tax credit award shall
be determined on a case-by-case basis.  Factors to be considered
include but are not limited to:

(a)  Whether the industry has been determined by the
GOED Board as a Target Industry;

(b)  The competitive nature of the project, including
whether the Company has secured real estate for its new
commercial project at the time of application;

(c)  To what extent other states have available incentives
for the new commercial project, and the competitiveness of the
other incentives, if known;

(d)  Comparison to previously incented projects in size and
scope, and in conjunction with other factors listed;

(e)  The economic environment, including the
unemployment rate and the underemployment rate, at the time
the new commercial project or business entity applies;

(f)  The location of the new commercial project;
(g)  The average wage level of the forecasted jobs created;
(h)  What terms would result in the most effective incentive

for the new commercial project;
(i)  The overall benefit to the State of the new commercial

project;
(j)  The demonstrated support of the local community for

the project; and
(k)  Other factors as reasonably determined by the

Administrator.
(3)  All annual tax credits shall be based on actual

incremental taxes paid by the business entity or withheld on
behalf of employees of a new commercial project.

(4)  GOED shall propose a tax credit structure based on the
factors set forth in this rule in a combination GOED deems the
most effective and beneficial in weighing the benefits of the
State, local community, and company.

(a)  GOED shall propose the tax credit terms and structure
to the GOED Economic Development Board prior to making a
final offer to the business entity.

(5)  The GOED Economic Development Board may advise
GOED Executive Director regarding the Tax Credit Offer.

(6)  If the Executive Director of GOED approves an
Economic Development Tax Credit, GOED shall provide a tax
credit offer letter to a business entity that includes:

(a)  The proposed terms of the Economic Development Tax
Credit, including the maximum amount of aggregate annual tax
credits and the time period over which the Tax Credits may be
claimed;

(b)  the documentation that will be required each year in
order to claim a tax credit for the following tax year as outlined
in the Agreement.

(7)  If the applicant intends to accept the incentive offer, it
shall counter-execute the tax credit offer letter.

(8)  If the Executive Director of GOED denies an
application for an Economic Development Tax Credit, GOED
shall provide a letter to the business entity that includes:

(a)  Notice of the application denial;
(b)  Reason for denial; and
(c)  Notice that the business entity can reapply for a tax

credit if changes to the proposed new commercial project are
made.

R357-3-5.  Application for and Verification of Information
Supporting an Annual Economic Development Tax Credit.

(1)  In order to receive a tax credit certificate during the
term of an EDTIF agreement, a business entity must demonstrate
to GOED's satisfaction, that the business entity has satisfied all
of the criteria set forth in UCA 63N-2-103 and 63N-2-104, that
the new commercial project resulted in new incremental tax
revenue, that the contractual incremental job creation at the
required wage criteria was achieved, and that the business entity
is otherwise in compliance with the contractual requirements.

(a)  If the jobs, wage, and other contractual criteria are met
then a tax credit award is calculated annually based on the new
commercial project's new state revenue performance for the
disbursement period.

(2)  In general, tax revenue shall be verified in the
following ways with additional verification to be determined by
GOED as needed:

(a)  Employee Withholding Taxes: Report the employee
withholding taxes remitted to the Utah State Tax Commission
and dates paid.

(b)  Vendor Paid Sales Tax: Report the Utah sales tax paid
to vendors, total invoice amounts, and taxable total purchase
amount.

(c)  Corporate Income Taxes: Report the corporate tax in
a format prescribed by GOED including Use Taxes from the
annual tax filing.

(d)  Annual, Quarterly or monthly Utah Sales and Use Tax
Return TC-62 form report the Line 4 "Goods purchased tax free
and used by you" amounts and date the taxes where remitted to
the Utah tax commission.

(e)  If the new commercial project is not inclusive of the
Company's total Utah operation, documentation supporting the
apportionment of corporate tax liability to the project is
required.  The apportionment methodology must be approved by
the GOED Administrator and documented.

(3)  In order to verify direct investment in an Economic
Development Zone, when requested by GOED the applicant
shall provide:

(a)  a lease agreement or occupancy permit that shows that
the new commercial project is located in the economic
development zone, during the first applicable year.

(4)  In order to verify new incremental jobs, GOED may
review:

(a)  Aggregate Employee data from the Department of
Workforce Services; or

(b)  Company or a Payroll vendor for the new commercial
project provided a list that included the following information
but is not limited to: the number of employees, the gross wages
paid including overtime pay, bonuses and other compensation,
and the taxes withheld for each employee of the new
commercial project.

(5)  In order to verify creation of new incremental jobs and
to determine whether such jobs comply with the wage
requirement, GOED shall consider and/or the applicant shall
provide:

(a)  The employee data provided by the Department of
Workforce Services, the business entity, or the private
professional employment or payroll organization.

(b)  If a business entity fails to produce sufficient
documentation to demonstrate increased state revenue and
compliance with the terms of their contract, GOED shall either
request additional information or deny the tax credit pursuant to
UCA 63N-2-105(4).

R357-3-6.  Requests for Modification of the Tax Credit Offer
or Contract.

(1)  GOED may modify, or a business entity may apply to
modify, the terms of a tax credit agreement as set forth below.

(2)  Nonsubstantive Modifications:  GOED and the
business entity may, by written amendment, make
nonsubstantive modifications to the tax credit contract if:

(a)  Necessary to correct clerical errors made in the initial
application, the offer, the contract, or the tax credit;

(b)  Necessary to make technical changes, including but not
limited to:  changing the business entity's legal name, timeline
change subject to subsection (c) below, any other condition that
does not alter the tax incentive amount or violate any state or
federal law;

(c)  For the purposes of this section, a timeline change of
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no more than 24 months is generally considered
"nonsubstantive".

(d)  all nonsubstantive modifications shall be documented
and maintained by the GOED staff.

(3)  Substantive Modifications:  Under extraordinary
circumstances, a business entity may apply to GOED to modify
the terms of the tax credit agreement if:

(a)  There is a substantial change to new commercial
project plan; and

(b)  Modifying the terms of the tax credit would benefit the
State.

(4)  Substantive Modifications be will brought to the
GOED Executive Director for final approval after open
consultation and comment with the GOED Board of Economic
Development.

KEY:  economic development, tax credit, jobs
February 22, 2017 63N-2-104
Notice of Continuation May 30, 2013
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R357.  Governor, Economic Development.
R357-19.  Business Resource Centers.
R357-19-1.  Authority.

(1)  Subsection 63N-3-307(3) requires the Office to make
rules establishing matching fund exceptions; criteria for the
approval, creation, and oversight of each business resource
center and its staff, including a non-state funded satellite
business resource center; metrics to report the performance of
economic development output in each region serviced by a
business resource center; and criteria for approving and
overseeing business plans.

R357-19-2.  Definitions.
(1)  This rule adopts the definitions found in Utah Code

Section 63N-3-303.

R357-19-3.  Matching Funds Exceptions.
(1)  A Business Resource Center (BRC) must with its

annual state funding proposal provide documentation detailing
matching funds used to cover the center's operating expenses.
This documentation should be in the form of a spreadsheet that
details matching funds and lists funding sources and other
relative financial information and should include the following:

(a)  Past use of funds awarded from the State of Utah.
(b)  Budget -- Expected use of funds.
(c)  Expenses -- Include sources of matching funds.  At a

minimum, matching funds should be designated as (1) host
institution funding, (2) other State funding, (3) all other funding.

(d)  An explanation of whether matching funds will be cash
or in-kind. In-kind contributions should listed by type.

(2)  Exceptions to the requirement that a host institution
contribute 50% of a business resource center's operating costs
may be granted in the following circumstances:

(a)  The host institution may provide more than 50% of the
BRC's operating costs through cash or in-kind contributions.

(b)  A host institution may enter into a partnership or
agreement with another local entity to contribute cash,
employee's services, or facilities for the operation of the BRC
where the purposes and goals of the third party are consistent
with those of the host institution and the host institution retains
control and oversight over the BRC.  In this circumstance the
contributions of the third party may be considered toward
meeting the 50% matching funds requirement.

R357-19-4.  Criteria for the Approval, Creation, and
Oversight of Business Resource Centers.

(1)  An existing Business Resource Center shall:
(a)  Be the access point to coordinated business assistance

through partnerships with governmental entities, academia and
other business resources in a local area;

(b)  In rural counties, utilize the connection between the
Business Expansion and Retention Initiative (BEAR) and the
services of the BRC to initiate, facilitate, and document more
referrals to the BRC's associated service providers;

(c)  Initiate business education programs, including
programs in coordination and collaboration with public, private,
and governmental institutions;

(d)  Provide research, development, or training programs
for new businesses;

(e)  Develop programs to aid business clients in finding the
resource they need;

(f)  Work with the host institution in providing academic
resources, including faculty and student participation and
support for the programs, events, and daily operations of the
BRC, as appropriate;

(g)  Develop programs for outreach to entrepreneurs in
rural areas of the state as appropriate;

(h)  Develop, maintain, and report metrics to determine
effectiveness of efforts;

(i)  Partner with and house the federal, state, and local
business service providers;

i.  Potential business service providers are further defined
in the BRC's agreement with the Office.

(2)  An entity establishing a new Business Resource Center
shall:

(a)  Provide a physical office space in a regional area or
county where no BRC currently exists to serve as an access
point to coordinated business assistance through partnerships
with governmental entities, academia and other business
resources in a local area;

i.  Money awarded by the Office cannot be used to lease
office space;

(b)  In rural counties, utilize the connection between BEAR
and the services of the BRC to facilitate, initiate, and document
referrals to the BRC's associated service providers;

(c)  Initiate and encourage business education programs,
including programs in coordination and collaboration with
public, private, and governmental institutions;

(d)  Provide research, development, or training programs
for new businesses;

(e)  Develop programs to aid business clients in finding the
resource they need;

(f)  Work with the host institution in providing academic
resources, including faculty and student assistance, as
appropriate;

(g)  Develop programs for outreach to entrepreneurs in
rural areas of the state as appropriate;

(h)  Develop, maintain, and report metrics to determine
effectiveness of efforts;

(i)  Partner with and house on an as-needed or regularly
scheduled basis federal, state, and local business service
providers, as listed below;

(j)  Enter into agreements and provide letters of
commitment from service providers that their services will be
available at the newly established BRC according to a regular
schedule and/or on an as-needed basis. These service providers
should include

(3)  An existing or new Business Resource Center may:
(a)  Provide a needs assessment relating to new or existing

businesses in conjunction with other public or private economic
development programs or initiatives;

(b)  Provide business incubator space or services, or both,
to businesses based on criteria established by the Office in
consultation with the board;

(c)  Participate with local business leaders and government
officials to assist in formulating economic development
direction or strategy for their communities;

(d)  Develop and establish web-based access to virtual
business resource center services over the Internet to assist in
establishing and growing businesses in the state, and
particularly in those situations where traveling to the Business
Resource Center site is not possible or practical.

(4)  The Office will facilitate a quarterly meeting with all
BRC directors to discuss overall goals and progress.

R357-19-5.  Metrics.
(1)  Each Business Resource Center must report the metrics

listed below on a quarterly basis:
(a)  Number of businesses/people served. (This will be the

primary metric to measure BRC activity.  This is the number of
unique individuals who were served through the BRC and its
partner agencies.)

(b)  Total attendance at outreach/networking/training/other
events.

(c)  Virtual activity/ online tracking/usage, as appropriate
(d)  Number of incubator clients
(2)  The metrics reports must be received by the Governor's

Office of Economic Development on or before the second
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Friday of each financial quarter at 5pm.
(3)  The Office may withhold payment of a BRC's invoiced

expenses until required metrics are reported.
(4)  The Office will monitor the progress towards all

metrics and goals detailed in the annual proposal and established
in the contract.

R357-19-6.  Criteria for Approving Business Plans and
Awarding Funding.

(1)  A BRC seeking state funding shall provide an annual
proposal with a business plan detailing how that funding will be
used during the fiscal year.

(2)  BRC funds provided by the Office shall only be used
for approved activities and expenses.

(3)  The Office shall determine the amount granted to each
BRC in the following manner:

(a)  larger amounts may be granted to BRCs that serve a
larger geographic area.

(b)  BRCs that serve a larger population size may receive
larger amounts

(c)  Award amounts may be determined and influenced by
types of services and the overall service packages offered by the
BRC. A more comprehensive service model may receive larger
award amounts.

i.  Examples of a more comprehensive service models
would be those that include the following:

A.  Diverse programs to help businesses with varying
needs;

B.  Business education programs, including programs in
collaboration with public, private, governmental and educational
institutions;

C.  Academic resources, including faculty and student
assistance

(d)  Award amounts may be determined and influenced by
the amount the BRC has been utilized when considering overall
geographic and population size that the BRC potentially
services. BRCs that demonstrate a higher amount of overall use
in relation to the service area size and population size may
receive larger award amounts.

i.  Demonstration of past use can be shown through:
A.  Reports highlighting overall economic output for the

area serviced;
B.  The number of business serviced on a year over year

basis;
C.  Measured output of businesses serviced;
D.  The existence of research, development, or training

programs for new or existing businesses, industries, or high
technology business located in its region;

E.  Needs assessments relating to new or existing
businesses, industries, or high technology business in
conjunction with other public or private economic development
programs or initiatives;

F.  Develop and implement with local business leaders
sound, coordinated, and measurable economic development
programs for their communities;

G.  Developing and certifying non-state funded satellite
BRCs.

(e)  Award amounts may be determined and influenced by
how past awards have been used and if past award amounts have
not been fully expended.

(f)  Award amounts may be influenced by the amount of
additional funds from other sources the BRC will receive in the
same fiscal year that the award will be used.

(g)  Award amounts can be increased for BRCs that
demonstrate an expansion of current services into areas not
currently served by another BRC.

(h)  Consider other criteria in determining the appropriate
award amount including the recommendations of an advisory
group as established in 63N-3-306.

(4)  The Office will establish an agreement via contract
with BRCs who are awarded funding during each fiscal year.

(5)  The Office will disburse all funds on a post-
performance or reimbursement basis only.

(6)  Invoice documentation will be reviewed by the Office
to verify fidelity to the BRC's business plan.

KEY:  Business Resource Center, institution of higher
education, economic development
February 22, 2017 63N-3-307(3)
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R380.  Health, Administration.
R380-60.  Local Health Department Emergency Protocols.
R380-60-1.  Authority and Purpose.

(1)  These emergency protocols are adopted by the
Department under authority of Utah Code Annotated Title 26-
23b and Title 26A1-114 and as outlined in the Utah Code
Annotated Title 58-1-307(6), (7), (8), and (9).

(2)  These protocols shall only be in effect during a public
health emergency, as defined in Utah Code Annotated Title 26-
23b-102(6).

R380-60-2.  Definitions.
(1)  Administer - means the direct application of a drug or

device, whether by injection, inhalation, ingestion, or by any
other means, to the body of a human by another person.

(2)  Controlled Substance - as defined in Utah Code
Annotated Title 58-37-2.

(3)  Closed Point of Dispensing (Closed POD) - A closed
POD is a private location where medications are dispensed to a
specific group of people.

(4)  Declaration of Emergency - means the declaration of
a national, state (Utah Code Annotated Title 53-2a-206), local
(Utah Code Annotate Title 53-2a-208) or public health
emergency (Utah Code Annotated Title 26-23b-102(6)).

(5)  Department - means the Utah Department of Health.
(6)  Dispense - means the interpretation, evaluation, and

implementation of a prescription drug order or device or
nonprescription drug or device under a lawful order of a
practitioner in a suitable container appropriately labeled for
subsequent administration or use.

(7)  Distribute - means to deliver a drug or device other
than by administering or dispensing.

(8)  Emergency Use Authorization (EUA) - means the
authority of the US Food and Drug Administration (FDA) to
approve the emergency use of drugs, devices, and medical
products (including diagnostics) that were not previously
approved, cleared, or licensed by FDA (hereafter, "unapproved")
or the off-label use of approved products in certain well-defined
emergency situations.

(9)  Local Health Department - means a county or
multicounty local health department established under Utah
Code Title 26A.

(10)  Receiving Facility - means a facility that is designated
by the local health department to receive medications or
supplies.

(11)  Strategic National Stockpile - means a national
repository of antibiotics, chemical antidotes, antitoxins, life-
support medications, IV administration, airway maintenance
supplies, and medical/surgical items.

(12)  Triage - for purposes of this rule means the sorting of
and allocation of treatment to patients according to priorities
designed to maximize the number of survivors and optimize the
use of available resources.

R380-60-3.  Distribution of Medication (Non-controlled
substances).

(1)  Upon the declaration of an emergency as defined in
R380-60-2, the Department shall coordinate the distribution of
vaccine, antiviral, antibiotic or other prescription medication
that is not a controlled substance received from the Strategic
National Stockpile or another emergency stockpile and delivered
to local health departments for further distribution, dispensing
and administration.

(2)  The local health department may distribute the
medication received from the Department to emergency
personnel and other receiving facilities as designated herein and
within the local health department's jurisdiction.  These
receiving facilities may include the following:

(a)  pharmacy (including back filling of inventory);

(b)  prescribing practitioner;
(c)  licensed health care facility;
(d)  federally qualified community health clinic; or
(e)  governmental entity for use by a community more than

50 miles from any facility listed in (a) to (d);
(f)  federally recognized American Indian tribal entities;
(g)  other organizations that have a written agreement with

the Department or local health department, such as a closed
POD.

(3)  The receiving facility shall be responsible for record
keeping as provided for in R380-60-7 and for the tracking,
storage and the proper return, disposal or destruction of any
unused medication.

R380-60-4.  Distribution of Medication (Controlled
Substances).

(1)  A receiving facility as provided in R380-60-3(2) shall
follow applicable state or Federal law governing dispensing and
administration of the medications.

R380-60-5.  Dispensing of Medication.
(1)  After receiving medication distributed by the

Department, the medical director or other person with authority
to prescribe working in a local health department, may supervise
or direct the dispensing of a vaccine, antiviral, antibiotic or
other prescription medication that is not a controlled substance,
under:

(a)  a prescription or other lawful order by a person with
authority to prescribe,

(b)  the prescription procedure described in Section 58-
17b-620(4),

(c)  other procedures described in a written protocol
approved by the medical director of the Department, or

(d)  other conditions justifying the dispensing of the
medication without a prescription, including the terms of an
Emergency Use Authorization to:

(i)  the contacts of a patient (contact of a patient with a
physician patient relationship);

(ii)  an individual working in a triage situation;
(iii)  an individual receiving preventative or medical

treatment in a triage situation;
(iv)  an individual who does not have coverage for the

prescription in the individual's health insurance plan;
(v)  an individual involved in the delivery of medical or

other emergency services; or
(vi)  an individual who otherwise may have a direct impact

on public health.
(2)  If the person dispensing the vaccine, antiviral,

antibiotic or other prescription medication is not a licensed
pharmacist authorized to dispense medications under Title 58
Chapter 17b, the dispensing shall be conducted according to a
written protocol approved by the medical director of the
Department or the local health department.

(3)  If the person dispensing the vaccine, antiviral,
antibiotic or other prescription medication is not licensed to
dispense, they shall follow procedures described in a written
protocol approved by the medical director of the Department or
the local health department.

R380-60-6.  Administration of Medication.
(1)  After receiving medication distributed by the

Department, the medical director or other person licensed to
administer (scope of practice) working in a local health
department, may supervise or direct the administration of a
vaccine, antiviral, antibiotic, or other prescription medication
that is not a controlled substance under:

(a)  a prescription or other lawful order by a person with
authority to prescribe,

(b)  the prescription procedure described in Section 58-
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17b-620(4),
(c)  other procedures described in a written protocol

approved by the medical director of the Department, or
(d)  conditions for administration consistent with the terms

of an Emergency Use Authorization to:
(i)  the contacts of a patient;
(ii)  an individual working in a triage situation;
(iii)  an individual receiving preventative or medical

treatment in a triage situation;
(iv)  an individual who does not have prescription

coverage;
(v)  an individual involved in the delivery of medical or

other emergency services; or
(vi)  an individual who otherwise may have a direct impact

on public health.
(2)  If the person administering the vaccine, antiviral,

antibiotic, or other prescription medication is not licensed to
administer, the administration shall follow procedures described
in a written protocol approved by the medical director of the
Department or the local health department.

R380-60-7.  Record Keeping.
(1)  Records regarding the inventory (lot number,

expiration date, etc.), distribution, dispensing and administration
(patient data collection) of a vaccine, antiviral, antibiotic, or
other prescription medication that is not a controlled substance
shall be consistent with the terms of any Emergency Use
Authorization or specific Strategic National Stockpile
instructions.

(2)  The Department, local health department or receiving
facility described in Section R380-60-3 that dispenses or
administers a vaccine, antiviral, antibiotic or other prescription
medication under the authorization of this Rule shall comply
with the conditions of any Emergency Use Authorization and
shall keep an inventory record describing the drug and the name
and contact information for each individual that received the
drug.

(3)  If the circumstances of the emergency make it
impossible to keep these inventory records, the Executive
Director of the Department may grant an exception to this
requirement limiting the record keeping requirement to such
records as are appropriate and possible in the circumstances of
the emergency.

(4)  If no exception is made by the Executive Director of
the Department as described in R380-60-7(3), all record keeping
shall be in effect as required by Utah Administrative Rule R156-
37-602.

KEY:  public health emergency
January 20, 2016 58-1-307(6)
Notice of Continuation March 1, 2017 58-1-307(7)

58-1-307(8)
58-1-307(9)
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1.  Utah Medicaid Program.
R414-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2)  The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2.  Definitions.
The following definitions are used throughout the rules of

the Division:
(1)  "Act" means the federal Social Security Act.
(2)  "Applicant" means any person who requests assistance

under the medical programs available through the Division.
(3)  "Categorically needy" means aged, blind or disabled

individuals or families and children:
(a)  who are otherwise eligible for Medicaid; and
(i)  who meet the financial eligibility requirements for

AFDC as in effect in the Utah State Plan on July 16, 1996; or
(ii)  who meet the financial eligibility requirements for SSI

or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii)  who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv)  is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v)  who is a child under age one born to a woman who was
receiving Medicaid on the date of the child's birth and the child
remains with the mother; or

(vi)  who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii)  who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii)  who is a child for whom an adoption assistance
agreement with the state is in effect.

(b)  whose categorical eligibility is protected by statute.
(4)  "Code of Federal Regulations" (CFR) means the

publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5)  "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6)  "CMS" means The Centers for Medicare and Medicaid
Services, a Federal agency within the U.S. Department of Health
and Human Services.  Programs for which CMS is responsible
include Medicare, Medicaid, and the State Children's Health
Insurance Program.

(7)  "Department" means the Department of Health.
(8)  "Director" means the director of the Division.
(9)  "Division" means the Division of Health Care

Financing within the Department.
(10)  "Emergency medical condition" means a medical

condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a)  placing the patient's health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(11)  "Emergency service" means immediate medical

attention and service performed to treat an emergency medical
condition.  Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of

diagnosis.
(12)  "Emergency Services Only Program" means a health

program designed to cover a specific range of emergency
services.

(13)  "Executive Director" means the executive director of
the Department.

(14)  "InterQual" means the McKesson Criteria for
Inpatient Reviews, a comprehensive, clinically based, patient
focused medical review criteria and system developed by
McKesson Corporation.

(15)  "Medicaid agency" means the Department of Health.
(16)  "Medical assistance program" or "Medicaid program"

means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18.

(17)  "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(18)  "Medically necessary service" means that:
(a)  it is reasonably calculated to prevent, diagnose, or cure

conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b)  there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(19)  "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(20)  "Medical standards," as applied in this rule, means
that an individual may receive reasonable and necessary medical
services up until the time a physician makes an official
determination of death.

(21)  "Prior authorization" means the required approval for
provision of a service that the provider must obtain from the
Department before providing the service.  Details for obtaining
prior authorization are found in Section I of the Utah Medicaid
Provider Manual.

(22)  "Provider" means any person, individual or
corporation, institution or organization that provides medical,
behavioral or dental care services under the Medicaid program
and who has entered into a written contract with the Medicaid
program.

(23)  "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(24)  "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

(25)  "Utilization review" means the Department provides
for review and evaluation of the utilization of inpatient
Medicaid services provided in acute care general hospitals to
patients entitled to benefits under the Medicaid plan.

(26)  "Utilization Control" means the Department has
implemented a statewide program of surveillance and utilization
control that safeguards against unnecessary or inappropriate use
of Medicaid services, safeguards against excess payments, and
assesses the quality of services available under the plan.  The
program meets the requirements of 42 CFR, Part 456.

R414-1-3.  Single State Agency.
The Utah Department of Health is the Single State Agency

designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.
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R414-1-4.  Medical Assistance Unit.
Within the Utah Department of Health, the Division of

Health Care Financing has been designated as the medical
assistance unit.

R414-1-5.  Incorporations by Reference.
The Department incorporates the January 1, 2017, versions

of the following by reference:
(1)  Utah Medicaid State Plan, including any approved

amendments, under Title XIX of the Social Security Act
Medical Assistance Program;

(2)  Medical Supplies and Durable Medical Equipment
Utah Medicaid Provider Manual, as applied in Rule R414-70,
and the manual's attachment for Donor Human Milk Request
Form;

(3)  Hospital Services Utah Medicaid Provider Manual
with its attachments;

(4)  Home Health Agencies Utah Medicaid Provider
Manual, and the manual's attachment for the Private Duty
Nursing Acuity Grid;

(5)  Speech-Language Pathology and Audiology Services
Utah Medicaid Provider Manual;

(6)  Hospice Care Utah Medicaid Provider Manual, and the
manual's attachment for the Utah Medicaid Prior Authorization
Request for Hospice Services;

(7)  Long Term Care Services in Nursing Facilities Utah
Medicaid Provider Manual with its attachments;

(8)  Personal Care Utah Medicaid Provider Manual and the
manual's attachment for the Request for Prior Authorization:
Personal Care and Capitated Programs;

(9)  Utah Home and Community-Based Waiver Services for
Individuals Age 65 or Older Utah Medicaid Provider Manual;

(10)  Utah Home and Community-Based Waiver Services
for Individuals with an Acquired Brain Injury Utah Medicaid
Provider Manual;

(11)  Utah Community Supports Waiver for Individuals
with Intellectual Disabilities or Other Related Conditions Utah
Medicaid Provider Manual;

(12)  Utah Home and Community-Based Services Waiver
for Individuals with Physical Disabilities Utah Medicaid
Provider Manual;

(13)  Utah Home and Community-Based Waiver Services
New Choices Waiver Utah Medicaid Provider Manual;

(14)  Utah Home and Community-Based Services Waiver
for Technology Dependent, Medically Fragile Individuals Utah
Medicaid Provider Manual;

(15)  Utah Home and Community-Based Waiver Services
Medicaid Autism Waiver Utah Medicaid Provider Manual;

(16)  Office of Inspector General Administrative Hearings
Procedures Manual;

(17)  Pharmacy Services Utah Medicaid Provider Manual
with its attachments;

(18)  Coverage and Reimbursement Code Look-up Tool
f o u n d  a t
http://health.utah.gov/medicaid/stplan/lookup/CoverageLooku
p.php;

(19)  CHEC Services Utah Medicaid Provider Manual with
its attachments;

(20)  Chiropractic Medicine Utah Medicaid Provider
Manual;

(21)  Dental, Oral Maxillofacial, and Orthodontia Services
Utah Medicaid Provider Manual;

(22)  General Attachments (All Providers) for the Utah
Medicaid Provider Manual;

(23)  Indian Health Utah Medicaid Provider Manual;
(24)  Laboratory Services Utah Medicaid Provider Manual

with its attachments;
(25)  Medical Transportation Utah Medicaid Provider

Manual;

(26)  Non-Traditional Medicaid Plan Utah Medicaid
Provider Manual with attachment;

(27)  Licensed Nurse Practitioner Utah Medicaid Provider
Manual;

(28)  Physical Therapy and Occupational Therapy Services
Utah Medicaid Provider Manual, and the manual's attachment
for Physical Therapy and Occupational Therapy Decision
Tables;

(29)  Physician Services, Anesthesiology and Laboratory
Services Utah Medicaid Provider Manual with its attachments;

(30)  Podiatric Services Utah Medicaid Provider Manual;
(31)  Primary Care Network Utah Medicaid Provider

Manual with its attachments;
(32)  Rehabilitative Mental Health and Substance Use

Disorder Services Utah Medicaid Provider Manual;
(33)  Rural Health Clinics and Federally Qualified Health

Centers Services Utah Medicaid Provider Manual;
(34)  School-Based Skills Development Services Utah

Medicaid Provider Manual;
(35)  Section I: General Information Utah Medicaid

Provider Manual;
(36)  Targeted Case Management for Individuals with

Serious Mental Illness Utah Medicaid Provider Manual;
(37)  Targeted Case Management for Early Childhood

(Ages 0-4) Utah Medicaid Provider Manual;
(38)  Vision Care Services Utah Medicaid Provider

Manual;
(39)  Women's Services Utah Medicaid Provider Manual;
(40)  Medically Complex Children's Waiver Utah Medicaid

Provider Manual; and
(41)  Autism Spectrum Disorder Related Services for

EPSDT Eligible Individuals Utah Medicaid Provider Manual.

R414-1-6.  Services Available.
(1)  Medical or hospital services available under the

Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2)  The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a)  inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(b)  outpatient hospital services and rural health clinic
services;

(c)  other laboratory and x-ray services;
(d)  skilled nursing facility services, other than services in

an institution for mental diseases, for individuals 21 years of age
or older;

(e)  early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f)  family planning services and supplies for individuals of
child-bearing age;

(g)  physician's services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h)  podiatrist's services;
(i)  optometrist's services;
(j)  psychologist's services;
(k)  interpreter's services;
(l)  home health services:
(i)  intermittent or part-time nursing services provided by

a home health agency;
(ii)  home health aide services by a home health agency;

and
(iii)  medical supplies, equipment, and appliances suitable

for use in the home;
(m)  private duty nursing services for children under age
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21;
(n)  clinic services;
(o)  dental services;
(p)  physical therapy and related services;
(q)  services for individuals with speech, hearing, and

language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r)  prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s)  other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in the
State Plan;

(t)  services for individuals age 65 or older in institutions
for mental diseases:

(i)  inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii)  skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iii)  intermediate care facility services for individuals age
65 or older in institutions for mental diseases;

(u)  intermediate care facility services, other than services
in an institution for mental diseases.  These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution
for the mentally retarded or for individuals with related
conditions;

(v)  inpatient psychiatric facility services for individuals
under 22 years of age;

(w)  nurse-midwife services;
(x)  family or pediatric nurse practitioner services;
(y)  hospice care in accordance with section 1905(o) of the

Social Security Act;
(z)  case management services in accordance with section

1905(a)(19) or section 1915(g) of the Social Security Act;
(aa)  extended services to pregnant women, pregnancy-

related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb)  ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and

(cc)  other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(i)  medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope of
practice as defined by state law;

(ii)  transportation services;
(iii)  skilled nursing facility services for patients under 21

years of age;
(iv)  emergency hospital services; and
(v)  personal care services in the recipient's home,

prescribed in a plan of treatment and provided by a qualified
person, under the supervision of a registered nurse.

(dd)  other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i)  it is medically necessary and more appropriate than any
Medicaid covered service; and

(ii)  it is more cost effective than any Medicaid covered
service.

R414-1-7.  Aliens.
Certain qualified aliens described in Title IV of Pub. L. No.

104 193, 110 Stat. 2105, may be eligible for the Medicaid

program.  All other aliens are prohibited from receiving non-
emergency services as described in Section 1903(v) of the
Social Security Act.

R414-1-8.  Statewide Basis.
The medical assistance program is state-administered and

operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9.  Medical Care Advisory Committee.
There is a Medical Care Advisory Committee that advises

the Medicaid agency director on health and medical care
services.  The committee is established in accordance with 42
CFR 431.12.

R414-1-10.  Discrimination Prohibited.
In accordance with Title VI of the Civil Rights Act of 1964

(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.

R414-1-11.  Administrative Hearings.
The Department has a system of administrative hearings for

medical providers and dissatisfied applicants, clients, and
recipients that meets all the requirements of 42 CFR, Part 431,
Subpart E.

R414-1-12.  Utilization Review.
(1)  The Department conducts hospital utilization review

as outlined in the Hospital Services Utah Medicaid Provider
Manual in effect at the time service is rendered.

(2)  The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization
review by use of InterQual Criteria, published by McKesson
Corporation.

(3)  The standards in the InterQual Criteria shall not apply
to services in which a determination has been made to utilize
criteria customized by the Department or that are:

(a)  excluded as a Medicaid benefit by rule or contract;
(b)  provided in an intensive physical rehabilitation center

as described in Rule R414-2B; or
(c)  organ transplant services as described in Rule R414-

10A.
In these exceptions, or where InterQual is silent, the

Department shall approve or deny services based upon
appropriate administrative rules or its own criteria as
incorporated in the Medicaid provider manuals.

R414-1-13.  Provider and Client Agreements.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14.  Utilization Control.
(1)  In order to control utilization, and in accordance with

42 CFR 440, Subpart B, services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program are not a covered benefit.  In
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addition, the Department will also use prior authorization for
utilization control.  All necessary and appropriate medical
record documentation for prior approvals must be submitted
with the request.  If the provider has not obtained prior
authorization for a service as outlined in the Medicaid provider
manual, the Department shall deny coverage of the service.

(2)  The Department may request records that support
provider claims for payment under programs funded through the
Department.  These requests must be in writing and identify the
records to be reviewed.  Responses to requests must be returned
within 30 days of the date of the request.  Responses must
include the complete record of all services for which
reimbursement is claimed and all supporting services.  If there
is no response within the 30 day period, the Department will
close the record and will evaluate the payment based on the
records available.

(3)(a)  If the Department pays for a service which is later
determined not to be a benefit of the Utah Medicaid program or
does not comply with state or federal policies and regulations,
the provider shall refund the payment upon written request from
the Department.

(b)  If services cannot be properly verified or when a
provider refuses to provide or grant access to records, the
provider shall refund to the Department all funds for services
rendered.  Otherwise, the Department may deduct an equal
amount from future reimbursements.

(c)  Unless appealed, the refund must be made to Medicaid
within 30 days of written notification.  An appeal of this
determination must be filed within 30 days of written
notification as specified in Rule R410-14.

(d)  A provider shall reimburse the Department for all
overpayments regardless of the reason for the overpayment.

(e)  Provider appeals of action for recovery or withholding
of money initiated by the Office of Inspector General of
Medicaid Services (OIG) shall be governed by the OIG
Administrative Hearings Procedures Manual incorporated by
reference in Section R414-1-5.

R414-1-15.  Medicaid Fraud.
The Department has established and will maintain methods,

criteria, and procedures that meet all requirements of 42 CFR
455.13 through 455.21 for prevention and control of program
fraud and abuse.

R414-1-16.  Confidentiality.
State statute, Title 63G, Chapter 2, and Section 26-1-17.5,

impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17.  Eligibility Determinations.
Determinations of eligibility for Medicaid under the plan

are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services.  There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
Services, and the Utah Department of Human Services.  The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18.  Professional Standards Review Organization.
All other provisions of the State Plan shall be administered

by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19.  Timeliness in Eligibility Determinations.
The Medicaid agency shall adhere to all timeliness

requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests.  If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20.  Residency.
Medicaid is furnished to eligible individuals who are

residents of the State under 42 CFR 435.403.

R414-1-21.  Out-of-state Services.
Medicaid services shall be made available to eligible

residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22.  Retroactive Coverage.
Individuals are entitled to Medicaid services under the plan

during the 90 days preceding the month of application if they
were, or would have been, eligible at that time.

R414-1-23.  Freedom of Choice of Provider.
Unless an exception under 42 CFR 431.55 applies, any

individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24.  Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain
program manuals and other policy issuances that affect
recipients, providers, and the public.  These offices also
maintain the Medicaid agency's rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services.  These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25.  Billing Codes.
In submitting claims to the Department, every provider

shall use billing codes compliant with Health Insurance
Portability and Accountability Act of 1996 (HIPAA)
requirements as found in 45 CFR Part 162.

R414-1-26.  General Rule Format.
The following format is used generally throughout the rules

of the Division.  Section headings as indicated and the following
general definitions are for guidance only.  The section headings
are not part of the rule content itself.  In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1)  Introduction and Authority.  A concise statement as to
what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(2)  Definitions.  Definitions that have special meaning to
the particular rule.

(3)  Client Eligibility.  Categories of Medicaid clients
eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client's
obtaining coverage such as age limitations or otherwise.

(4)  Program Access Requirements.  Conditions precedent
external to the client's obtaining service, such as type of
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certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5)  Service Coverage.  Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6)  Prior Authorization.  As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule.  However, prior authorization
must not be used as a substitute for regulatory practice that
should be in rule.

(7)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(5).

R414-1-27.  Determination of Death.
(1)  In accordance with the provisions of Section 26-34-2,

the fiduciary responsibility for medically necessary care on
behalf of the client ceases upon the determination of death.

(2)  Reimbursement for the determination of death by
acceptable medical standards must be in accordance with
Medicaid coverage and billing policies that are in place on the
date the physician renders services.

R414-1-28.  Cost Sharing.
(1)  An enrollee is responsible to pay the:
(a)  hospital a $220 coinsurance per year;
(b)  hospital a $6 copayment for each non-emergency use

of hospital emergency services;
(c)  provider a $3 copayment for outpatient office visits for

physician and physician-related mental health services except
that no copayment is due for preventive services,
immunizations, health education, family planning, and related
pharmacy costs; and

(d)  pharmacy a $3 copayment per prescription up to a
maximum of $15 per month;

(2)  The out-of-pocket maximum payment for copayments
for physician and outpatient services is $100 per year.

(3)  The provider shall collect the copayment amount from
the Medicaid client.  Medicaid shall deduct that amount from
the reimbursement it pays to the provider.

(4)  Medicaid clients in the following categories are exempt
from copayment and coinsurance requirements;

(a)  children;
(b)  pregnant women;
(c)  institutionalized individuals;
(d)  American Indians; and
(e)  individuals whose total gross income, before exclusions

and deductions, is below the temporary assistance to needy
families (TANF) standard payment allowance.  These
individuals must indicate their income status to their eligibility
caseworker on a monthly basis to maintain their exemption from
the copayment requirements.

R414-1-29.  Provider-Preventable Conditions.
(1)  In accordance with 42 CFR 447.26, October 1, 2011

ed., which is incorporated by reference, Medicaid will not
reimburse providers or contractors for provider-preventable
conditions as noted therein.  Please see Utah Medicaid State
Plan Attachments 4.19-A and 4.19-B for detail.

(2)  Medicaid providers who treat Medicaid eligible
patients must report all provider-preventable conditions whether
or not reimbursement for the services is sought.  Medicaid
providers shall meet this requirement by complying with
existing state reporting requirements (rules and legislation) of
these events that include:

(a)  Rule R380-200;
(b)  Rule R380-210;
(c)  Rule R386-705;

(d)  Rule R428-10; and
(e)  Section 26-6-31.
(3)  Utilizing the reporting mechanism from one of the

rules noted above shall not impact confidentiality and privacy
protections for reporting entities as noted in Title 26, Chapter
25, Confidential Information Release.

KEY:  Medicaid
February 15, 2017 26-1-5
Notice of Continuation February 15, 2017 26-18-3

26-34-2
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-38.  Personal Care Services.
R414-38-1.  Introduction.

The Personal Care Services program provides a scope of
services for Medicaid recipients in accordance with the Personal
Care Utah Medicaid Provider Manual and Attachment 4.19-B
of the Medicaid State Plan, as incorporated into Section R414-
1-5.

KEY:  Medicaid
April 7, 2015 26-1-5
Notice of Continuation February 17, 2017 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-302.  Eligibility Requirements.
R414-302-1.  Authority and Purpose.

This rule is authorized by Section 26-1-5 and Section 26-
18-3 and establishes eligibility requirements for Medicaid and
the Medicare Cost Sharing programs.

R414-302-2.  Definitions.
The definitions in Rules R414-1 and R414-301 apply to

this rule.

R414-302-3.  Citizenship and Alienage.
(1)  The Department incorporates by reference 42 CFR

435.406 October 1, 2012 ed., which requires applicants and
recipients to be United States (U.S.) citizens or qualified aliens
and to provide verification of their U.S. citizenship or lawful
alien status.

(2)  The Department elects to cover applicants and
recipients who are under 19 years of age and lawfully present as
defined in 42 U.S.C. 1396b(v) and 42 U.S.C. 1397gg(e)(1), and
referenced in Section S89 of the Utah Medicaid State Plan.

(3)  The Department shall decide if a public or private
organization no longer exists or is unable to meet an alien's
needs.  The Department shall base the decision on the evidence
submitted to support the claim.  The documentation submitted
by the alien must be sufficient to prove the claim.

(4)  One adult household member must declare the
citizenship status of all household members who will receive
Medicaid.

(5)  A qualified alien, as defined in 8 U.S.C. 1641 who was
residing in the U.S. before August 22, 1996, may receive full
Medicaid, Qualified Medicare Beneficiaries (QMB), Specified
Low-Income Medicare Beneficiaries (SLMB), or Qualifying
Individuals (QI) services.

(6)  A qualified alien, as defined in 8 U.S.C. 1641 newly
admitted into the U.S. on or after August 22, 1996, may receive
full Medicaid, QMB, SLMB, or QI services after five years have
passed from the person's date of entry into the U.S.

(7)  The Department accepts as verification of citizenship
documents from federally recognized Indian tribes evidencing
membership or enrollment in such tribe including those with
international borders as required under Section 211(b)(1) of the
Children's Health Insurance Program Reauthorization Act of
2009, Pub. L. No. 111 3, or as prescribed by the Secretary.

(8)  The Department provides reasonable opportunity for
applicants or clients to present satisfactory documentation of
citizenship as required under Section 211(b)(2) of the Children's
Health Insurance Program Reauthorization Act of 2009, Pub. L.
No. 111 3.

(9)  The Department considers that an infant born to a
mother who is eligible for Medicaid at the time of the infant's
birth has provided satisfactory evidence of citizenship.  The
Department does not require further verification of citizenship
for the infant as required under Section 211(b)(3) of the
Children's Health Insurance Program Reauthorization Act of
2009, Pub. L. No. 111 3.

(10)  The Department adopts and incorporates by reference
42 CFR 435.949 and 42 CFR 435.952, October 1, 2012 ed.

(a)  The Department shall verify citizenship and
immigration status requirements through the Federal Data
Services Hub or through other electronic match systems
approved by the Secretary.

(b)  If the Department cannot verify citizenship or
immigration status through an electronic match system or the
electronic data is not reasonably compatible with the client
statement, the client must provide verification of citizenship and
identity as described in 42 CFR 435.407.

R414-302-4.  Utah Residence.
(1)  The Department adopts and incorporates by reference

42 CFR 435.403, October 1, 2012 ed.  The Department also
adopts and incorporates by reference Subsection 1902(b) of the
Compilation of the Social Security Laws, in effect May 8, 2013.

(2)  The Department considers an individual who
establishes state residency to be a resident of the state during
periods of temporary absence, if the individual intends to return
to the state when the purpose for the temporary absence ends.

R414-302-5.  Deprivation of Supports.
(1)  The Department adopts and incorporates by reference

the definition of "dependent child" found in 42 CFR 435.4,
October 1, 2012 ed.

(2)  A child who lives with two parents is deprived of
support if at least one parent is working less than 100 hours a
month.

(3)  A child is not considered deprived of support if any of
the following situations is true:

(a)  The parent is absent because of military service;
(b)  The parent is absent for employment, schooling,

training or another temporary purpose;
(c)  The parent will return to live in the home within 30

days from the date of the application;
(d)  The parent is the primary child care provider and care

is frequent enough that the child is not deprived of support, care
and guidance.

(4)  A parent is incapacitated if the parent meets one of the
following criteria:

(a)  The parent receives SSI;
(b)  The parent is recognized as 100% disabled by the

Veteran's Administration;
(c)  The parent is determined disabled by the State

Medicaid Disability Office or the Social Security
Administration;

(d)  The parent provides written documentation completed
by a medical professional engaged in the practice of mental
health therapy, which states that the parent is incapacitated and
the incapacity is expected to last at least 30 days.  The medical
report must also state that the incapacity substantially reduces
the parent's ability to work or care for the child.  Full-time
employment, however, nullifies the parent's claim of incapacity.
The written documentation must be completed by one of the
following medical professionals:

(i)  Medical Doctor (MD);
(ii)  Doctor of Osteopathy (DO);
(iii)  Advanced Practice Registered Nurse (APRN);
(iv)  Physician Assistant; or
(v)  Mental Health Therapist who is either a psychologist,

licensed clinical social worker, certified social worker, marriage
and family therapist, professional counselor, MD, DO, or
APRN.

R414-302-6.  Residents of Institutions.
(1)  The Department provides Medicaid coverage to

individuals who are residents of institutions subject to the
limitations in 42 CFR 435.1009 and 435.1010 (October 1,
2015), which the Department adopts and incorporates by
reference.

(2)  An individual who resides in a halfway house may
receive Medicaid coverage if the halfway house meets the
following criteria:

(a)  The halfway house allows the individual to work
outside the facility;

(b)  The halfway house allows the individual to use
community facilities at will, such as libraries, grocery stores,
recreation areas, or schools; and

(c)  The halfway house allows the individual to seek health
care treatment in the community to the same extent as other
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Medicaid enrollees.
(3)  The Department does not consider an individual who

resides in a temporary shelter for a limited period of time as a
resident of an institution.

(4)  For individuals under 22 years of age who become
residents of an IMD before reaching 21 years of age, the
Department limits Medicaid eligibility to individuals residing in
the Utah State Hospital.

R414-302-7.  Social Security Numbers.
(1)  The Department adopts and incorporates by reference

42 CFR 435.910, October 1, 2012 ed., which requires the social
security number (SSN) of each applicant or beneficiary,
specifies the exceptions to requiring the SSN, and specifies
agency verification responsibilities.  The Department adopts
Section 1137 of the Compilation of the Social Security Laws, in
effect May 8, 2013, which is incorporated by reference.

(2)  Acceptable proof of an SSN is an electronic match, a
social security card, or an official document from the Social
Security Administration, which identifies the correct number.
Acceptable proof of an application for an SSN is a social
security receipt that confirms the individual has applied for an
SSN.

(3)  The Department requires a new proof of application for
an SSN at each recertification if the SSN has not previously
been provided.

(4)  The Department may assign a unique Medicaid
identification number to an applicant or beneficiary who meets
one of the exceptions to the requirement to provide an SSN.

R414-302-8.  Application for Other Possible Benefits.
(1)  The Department adopts and incorporates by reference

42 CFR 435.608, October 1, 2012 ed., which requires applicants
for and recipients of medical assistance to apply for and take all
reasonable steps to receive other possible benefits.

(2)  The Department may not require an applicant for or
recipient of medical assistance to apply for an income benefit if
the applicant's or recipient's income is not counted for the
purpose of determining eligibility for medical assistance for
either that individual or any other household member.

(3)  Individuals who may be eligible for Medicare Part B
benefits must apply for Medicare Part B and, if eligible, become
enrolled in Medicare Part B to be eligible for Medicaid.  The
state pays the applicable monthly premium and cost-sharing
expenses for Medicare Part B for individuals who are eligible
for both Medicaid and Medicare Part B.

(4)  Individuals whose eligibility is determined using non-
Modified Adjusted Gross Income (MAGI) methodologies and
who may be eligible for a Veterans Administration (VA)
apportionment payment of benefits, as defined by the VA, must
apply for those benefits.

R414-302-9.  Third Party Liability.
(1)  The Department adopts and incorporates by reference

42 CFR 433.138(b), October 1, 2012 ed., on the collection of
health insurance information.  The Department also adopts and
incorporates by reference Section 1915(b) of the Compilation of
the Social Security Laws, in effect September 9, 2013.

(2)  The Department requires clients to report any changes
in third party liability information within 30 days.

(3)  The Department considers a client uncooperative if the
client knowingly withholds third party liability information
without good cause.

(4)  The Department shall decide whether employer
provided group health insurance would be cost effective for the
state to purchase as a benefit of Medicaid.

(5)  The Department requires clients residing in selected
communities to be enrolled in a Health Maintenance
Organization as their primary care provider.  The Department

shall enroll clients who do not make a selection in a Health
Maintenance Organization that the Department selects. The
Department shall notify clients of the Health Maintenance
Organization that they will be enrolled in and allowed ten days
to contact the Department with a different selection. If the client
fails to notify the Department to make a different selection
within ten days, the enrollment shall become effective for the
next benefit month.

R414-302-10.  Assignment of Rights and Medical Support
Enforcement.

The Department adopts and incorporates by reference 42
CFR 433.145 through 433.148, and 435.610, October 1, 2012
ed., which spell out the assignment of rights to the state to
collect from liable third parties and to cooperate in establishing
paternity and medical support.

R414-302-11.  Financial Responsibility.
(1)  The Department adopts and incorporates by reference

42 CFR 435.602(a), October 1, 2012 ed., on the financial
responsibility of family members.

(2)  The Department shall apply the requirements of 42
CFR 435.603 for all individuals eligible for coverage groups
subject to the Modified Adjusted Gross Income (MAGI)
methodology.

KEY:  state residency, citizenship, third party liability,
Medicaid
February 15, 2017 26-18-3
Notice of Continuation January 23, 2013
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-504.  Nursing Facility Payments.
R414-504-1.  Introduction.

(1)  This rule adopts a case mix or severity based payment
system, commonly referred to as RUGS (Resource Utilization
Group System) for nursing facilities that are not ICF/MRs.  This
system reimburses facilities based on the case mix index of the
facility.  It also establishes rates for ICF/MR facilities.

(2)  This rule is authorized by Utah Code sections 26-1-5,
26-18-3, and 26-35a.

R414-504-2.  Definitions.
The definitions in R414-1-2 and R414-501-2 apply to this

rule.  In addition:
(1)  "Behaviorally complex resident" means a long-term

care resident with a severe, medically based behavior disorder,
including traumatic brain injury, dementia, Alzheimer's,
Huntington's Chorea, which causes diminished capacity for
judgment, retention of information or decision-making skills, or
a resident, who meets the Medicaid criteria for nursing facility
level of care and who has a medically-based mental health
disorder or diagnosis and has a high level resource use in the
nursing facility not currently recognized in the case mix.

(2)  "Case Mix Index" means a score assigned to each
facility based on the average of the Medicaid patients' RUGS
scores for that facility.

(3)  "Facility Case Mix Rate" means the rate the
Department issues to a facility for a specified period of time.
This rate utilizes the case mix index for a provider, labor wage
index application and other case mix related costs.

(4)  "FCP" means the Facility Cost Profile report filed by
the provider on an annual basis.

(5)  "Minimum Data Set" (MDS) means a set of screening,
clinical and functional status elements, including common
definitions and coding categories, that form the foundation of
the comprehensive assessment for all residents of long term care
facilities certified to participate in Medicaid.

(6)  "Nursing Costs" means the most current costs from the
annual FCP report reported on lines 070-012 Nursing Admin
Salaries and Wages; 070-013 Nursing Admin Tax and Benefits;
070-040 Nursing Direct Care Salaries and Wages; 070-041
Nursing Direct Care Tax and Benefits, and 070-050 Purchased
Nursing Services.

(7)  "Nursing facility" or "facility" means a Medicaid-
participating NF, SNF, or a combination thereof, as defined in
42 USC 1396r (a) (1988), 42 CFR 440.150 and 442.12 (1993),
and UCA 26-21-2(15).

(8)  "Patient day" means the care of one patient during a
day of service, excluding the day of discharge.

(9) "Property costs" means the fair rental value (FRV)
established by this rule.

(10)  "RUGS" means the 34 RUG identification system
based on the Resource Utilization Group System established by
Medicare to measure and ultimately pay for the labor, fixed
costs and other resources necessary to provide care to Medicaid
patients.  Each "RUG" is assigned a weight based on an
assessment of its relative value as measured by resource
utilization.

(11)  "RUGS score" means a total number based on the
individual RUGS derived from a resident's physical, mental and
clinical condition, which projects the amount of relative
resources needed to provide care to the resident.  RUGS is
calculated from the information obtained through the
submission of the MDS data.

(12)  "Sole community provider" means a facility that is not
an urban provider and is not within 30 paved road miles of
another existing facility and is the only facility:

(a)  within a city, if the facility is located within the

incorporated boundaries of a city; or
(b)  within the unincorporated area of the county if it is

located in an unincorporated area.
(13)(a)  "Urban provider" means a facility located in a

county which has a population greater than 90,000 persons.
(b)  "Rural provider" means a facility that is not an urban

provider.
(14)  "FRV Data Report" means a report that provides the

Department with information relating to capital improvements
to be included in the FRV calculation.

(15)  "Banked beds" means beds that have been taken off-
line by the provider, through the process defined by Utah
Department of Health, Bureau of Facility Licensing,
Certification, and Resident Assessment, to reduce the
operational capacity of the facility, but does not reduce the
licensed bed capacity.

(16)  "Bed Addition" means, as used in the fair rental value
calculation, a capitalized project that adds additional beds to the
facility.  This must be new and complete construction.  An
increase in total licensed beds and new construction costs
support a claim of additional beds.

(17)  "Bed Replacement" means, as used in the fair rental
value calculation, a capitalized project that furnishes a bed in
the place of another, previously existing, bed.  Room
remodeling is not a replacement of beds.  This must be new and
complete construction.

(18)  "Major Renovation" means, as used in the fair rental
value calculation, a capitalized project with a cost equal to or
greater than $500 per licensed bed.  A renovation extends the
life, increases the productivity, or significantly improves the
safety (such as by asbestos removal) of a facility as opposed to
repairs and maintenance which either restore the facility to, or
maintain it at, it's normal or expected service life.  Vehicle costs
are not a major renovation capital expenditure.

R414-504-3.  Principles of Facility Case Mix Rates and
Other Payments.

The following principles apply to the payment of
freestanding and provider based nursing facilities for services
rendered to nursing care level I, II, and III Medicaid patients, as
defined in Rule R414-502.  This rule does not affect the system
for reimbursement for intensive skilled Medicaid patient add-on
amounts.

(1)  Approximately 59% of total payments in aggregate to
nursing facilities for nursing care level I, II and III Medicaid
patients are based on a prospective facility case mix rate.  In
addition, these facilities shall be paid a flat basic operating
expense payment equal to approximately 29% of the total
payments.  The balance of the total payments will be paid in
aggregate to facilities as required by Section R414-504-3 based
on other authorized factors, including property and behaviorally
complex residents, in the proportion that the facility qualifies for
the factor.

(2)  Each quarter, the Department shall calculate a new
case mix index for each nursing facility.  The case mix index is
based on three months of MDS assessment data.  The newly
calculated case mix index is applied to a new rate at the
beginning of a quarter according to the following schedule:

(a)  January, February and March MDS assessments are
used for July 1 rates.

(b)  April, May and June MDS assessments are used for
October 1 rates.

(c)  July, August and September MDS assessments are used
for January 1 rates.

(d)  October, November and December MDS assessments
are used for April 1 rates.

(3)  MDS data is used in calculating each facility's case mix
index.  This information is submitted by each facility and, as
such, each facility is responsible for the accuracy of its data.
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The Department may exclude inaccurate or incomplete MDS
data from the calculation.

(4)  MDS assessments for recipients who are eligible for
the "Intensive Skilled" add-on are excluded from the case mix
calculation.  A facility with less than 20 percent of its total
census days as Medicaid days, as reported on its FCP or FRV
data report, is excluded from the state case mix average.  The
state average case mix index is used to set the rate for that
facility.

(5)  A facility may apply for a special add-on rate for
behaviorally complex residents by filing a written request with
the Division of Health Care Financing.  The Department may
approve an add-on rate if an assessment of the acuity and needs
of the patient demonstrates that the facility is not adequately
reimbursed by the RUGS score for that patient.  The rate is
added on for the specific resident's payment and is not subsumed
as part of the facility case mix rate.  Utah's Bureau of Health
Facility Licensure, Certification and Resident Assessment will
make the determination as to qualification for any additional
payment.  The Division of Health Care Financing shall
determine the amount of any add-on.

(6)  Property costs are paid separately from the RUGS rate.
(7)  Reimbursement for nursing home rates is in accordance

with Attachment 4.19-D of the Utah Medicaid State Plan, which
is incorporated by reference in Rule R414-1.

(8)  A sole community provider that is financially
distressed may apply for a payment adjustment above the case
mix index established rate.  The maximum increase will be 7.5%
above the average of the most recent Medicaid daily rate for all
Medicaid residents in all freestanding nursing facilities in the
state.  The maximum duration of this adjustment is for no more
than a total of 12 months per facility in any five-year period.

(a)  The application shall propose what the adjustment
should be and include a financial review prepared by the facility
documenting:

(i)  the facility's income and expenses for the past 12
months; and

(ii)  specific steps taken by the facility to reduce costs and
increase occupancy.

(b)  Financial support from the local municipality and
county governing bodies for the continued operation of the
facility in the community is a necessary prerequisite to an
acceptable application.  The Department, the facility and the
local governing bodies may negotiate the amount of the
financial commitment from the governing bodies, but in no case
may the local commitment be less than 50% of the state share
required to fund the proposed adjustment.  Any continuation of
the adjustment beyond 6 months requires a local commitment of
100% of the state share for the rate increase above the base rate.
The applicant shall submit letters of commitment from the
applicable municipality or county, or both, committing to make
an intergovernmental transfer for the amount of the local
commitment.

(i)  If the governmental agency receives donations in order
to provide the financial contribution, it must document that the
donations are "bona fide" as set forth in 42 CFR 433.54.

(c)  The Department may conduct its own independent
financial review of the facility prior to making a decision
whether to approve a different payment rate.

(d)  If the Department determines that the facility is in
imminent peril of closing, it may make an interim rate
adjustment for up to 90 days.

(e)  The Department's determination shall be based on
maintaining access to services and maintaining economy and
efficiency in the Medicaid program.

(f)  If the facility desires an adjustment for more than 90
days, it must demonstrate that:

(i)  the facility has taken all reasonable steps to reduce
costs, increase revenue and increase occupancy;

(ii)  despite those reasonable steps the facility is currently
losing money and forecast to continue losing money; and

(iii)  the amount of the approved adjustment will allow the
facility to meet expenses and continue to support the needs of
the community it serves, without unduly enriching any party.

(g)  If the Department approves an interim or other
adjustment, it shall notify the facility when the adjustment is
scheduled to take effect and how much contribution is required
from the local governing bodies.  Payment of the adjustment is
contingent on the facility obtaining a fully executed binding
agreement with local governing bodies to pay the contribution
to the Department.

(h)  The Department may withhold or deny payment of the
interim or other adjustment if the facility fails to obtain the
required agreement prior to the scheduled effective date of the
adjustment.

(9)  A provider may challenge the rate set pursuant to this
rule using the appeal in Rule R410-14. This applies to which
rate methodology is used as well as to the specifics of
implementation of the methodology.  A provider must exhaust
administrative remedies before challenging rates in any other
forum.

(10)  In developing payment rates, the Department may
adjust urban and non-urban rates to reflect differences in urban
and non-urban labor costs.  The urban labor costs
reimbursement cannot exceed 106% of the non-urban labor
costs.  Labor costs are as reported on the most recent FCP but
do not include FCP-reported management, consulting, director,
and home office fees.

(11)  The Department reimburses swing beds, transitional
care unit beds, and small health care facility beds that are used
as nursing facility beds, using the prior calendar year state-wide
average of the daily nursing facility rate.

(12)  Withholding of Title XIX payments
(a)  The Department may withhold Title XIX payments

from providers if:
(i)  there is a shortage in a resident trust account managed

by the facility;
(ii)  the facility fails to submit a complete and accurate FCP

as required by Utah State Plan Attachment 4.19-D, Section 332;
(iii)  the facility fails to submit timely, accurate Minimum

Data Set (MDS) data;
(iv)  the facility owes money to the Division of Health Care

Financing because of an overpayment, nursing care facility
assessment, civil money penalty, or other offset; or

(v)  the facility fails to respond within ten business days to
requests for information relating to desk review or audit findings
relating to the facility's submitted FCP or FRV Data Report.

(b)  For ongoing operations, the Department will provide
notice before withholding payments.  The Department and
provider may negotiate a repayment schedule acceptable to the
Department for monies owed to the Department listed in
subsection (a)(iv).  The repayment schedule may not exceed 180
days.

(c)  When the Department rescinds withholding of
payments to a facility, it will resume payments according to the
regular claims payment cycle.

R414-504-4.  Quality Improvement Incentive.
(1)  Reimbursement for Nursing Home Quality

Improvement Incentives is in accordance with Attachment 4.19-
D of the Utah Medicaid State Plan, which is incorporated by
reference in Rule R414-1.

(2)  Division staff are not required to request additional
information relating to any application submission.

(3)  Providers shall ensure all necessary information is
included in the application in order to qualify.

(4)  For applications received and reviewed by division
staff prior to the annual submision deadline, if the application
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is incorrect or lacks sufficient supporting documentation, then
the application shall be denied.  If it is received prior to the
annual submission deadline, the provider may submit a
subsequent application that includes all needed supporting
documentation for consideration.

(5)  For applications received prior to the annual
submission deadline and reviewed by division staff after the
annual submission deadline, then the provider's application may
be considered for qualification of a reduced amount, where
possible, based on the submitted documentation.

(6)  In all cases, no additional applications, documentation
or explanation will be accepted if submitted after the annual
submission deadline.

R414-504-5.  Reimbursement for Intermediate Care
Facilities for the Mentally Retarded.

The following principles apply to the payment of
community-based intermediate care facilities for the mentally
retarded (ICF/MRs) that are licensed under Section 26-21-13.5:

(1)  The Department pays approximately 93% of the
aggregate payments to ICF/MRs based on a prospective flat rate
established in Utah State Plan Attachment 4.19-D.  The
Department pays the balance as a property cost component
calculated by the Fair Rental Value system pursuant to Section
R414-504-3.

(2)(a)  Reimbursement for the ICF/MR Quality
Improvement Incentive is in accordance with Attachment 4.19-
D of the Utah Medicaid State Plan, which is incorporated by
reference in Rule R414-1.

(b)  Division staff are not required to request additional
information relating to any application submission.

(c)  Providers shall ensure all necessary information is
included in the application in order to qualify.

(d)  For applications received and reviewed by division
staff prior to the annual submission deadline, if the application
is incorrect or lacks sufficient supporting documentation, then
the application shall be denied.  If it is received prior to the
annual submission deadline, the provider may submit a
subsequent application that includes all needed supporting
documentation for consideration.

(e)  For applications received prior to the annual
submission deadline and reviewed by division staff after the
annual submission deadline, then the provider's application may
be considered for qualification of a reduced amount, where
possible, based on the submitted documentation.

(f)  In all cases, no additional applications, documentation
or explanation will be accepted if submitted after the annual
submission deadline.

KEY:  Medicaid
February 15, 2017 26-1-5
Notice of Continuation November 14, 2012 26-35a
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R432.  Health, Family Health and Preparedness, Licensing.
R432-31.  Life with Dignity Order.
R432-31-1.  Authority and Purpose.

(1)  This rule is adopted pursuant to Utah Code Title 26,
Chapter 21, and Section 75-2a-106.

(2)  This rule establishes the forms and systems for Life
with Dignity Orders.

R432-31-2.  Definitions.
The definitions found in Sections UCA 26-21-2 and 75-2a

apply to this rule.  In addition, "licensed health care facility"
means a facility or entity licensed pursuant to Title 26, Chapter
21, Health Care Facility Licensing and Inspection Act.

R432-31-3.  Life with Dignity Order Forms.
(1)  An individual who desires to execute a Life with

Dignity Order must use a form or electronic format approved by
the Department.  The form may not be altered in layout or style,
including font style and size, without the express written
permission of the Department.

(2)  Any person, health care provider or health care facility
may obtain a form from the Department and, if made available
by the Department, from a website established for that purpose.

(3)  A health care provider, licensed health care facility, or
EMS provider may act upon a copy of a Life with Dignity Order
as if it were the original.

R432-31-4.  Facility Policies and Procedures.
(1)  Health care facilities must establish and implement

policies and procedures that conform to Section 75-2a-106.
(2)  Health care facilities policies and procedures must

assure that:
(a)  the facility determines upon admission whether each

individual has a Life with Dignity Order;
(b)  the facility is not required to offer all individuals the

opportunity to complete a Life With Dignity Order;
(c)  the facility determines which individuals may be

offered the opportunity to complete a Life with Dignity Order,
which may include individuals who;

(i)  have a serious illness and are likely to face a life-
threatening health crisis;

(ii)  have specific preferences for end of life treatments; or
(iii)  have declining cognitive abilities and lack a surrogate

to make decisions for them;
(d)  the facility identifies circumstances under which an

individual with a Life with Dignity Order shall be offered the
opportunity to modify the order;

(e)  the facility maintains the Life with Dignity Order in the
individual's medical record;

(f)  the facility identifies circumstances under which it
would not follow a Life With Dignity Order;

(g)  only qualified providers, as per Utah Code 75-2a-
106(2) assist with the completion of a Life With Dignity Order.
Qualified providers include;

(i)  the physician, advanced practice registered nurse, or
physician assistant of the person to whom the life with dignity
order relates; or

(ii) a health care provider who is acting under the
supervision of a person described in Subsection (2)(g)(i)and is
a licensed nurse, physician assistant, or mental health
professional.

(h)  a Life With Dignity order shall be signed personally by
the physician or APRN, or, subject to 75-2a-106(11), physician
assistant of the person to whom the life with dignity order
relates;

(i)  if the licensed health care facility's services do not
include the supervision of a physician, physician assistant or
advanced practice registered nurse, the facility shall make a
referral to the primary care provider to create, replace or modify

a Life With Dignity Order.

R432-31-5.  Training.
Each licensed health care facility shall appropriately train

relevant health care, quality improvement, and record keeping
staff on the requirements of Title 75, Chapter 2a, the Advance
Health Care Directive Act; this rule; and the facility's policies
and procedures established pursuant to this rule.

R432-31-6.  Transferability of Life with Dignity Orders.
(1)(a)  A Life with Dignity Order is fully transferable

between all licensed health care facilities.
(b)  The health care providers assuming the individual's

care at the receiving licensed health care facility shall read the
Life with Dignity Order.

(c)  The receiving provider must have policies and
procedures to address the circumstances under which the
provider will not follow the instructions contained in the Life
With Dignity Order.

(2)(a)  A licensed health care facility that discharges, but
does not transfer to another licensed health care facility, an
individual who has a Life with Dignity Order, shall provide a
copy of the individual's Life with Dignity Order to the
individual or, if the individual lacks the capacity to make a
health care decision, as defined in section 75-2a-104, to the
individual's surrogate.

(b)  A licensed health care facility that transfers an
individual with a Life with Dignity Order to another licensed
health care facility shall provide a copy of the Life with Dignity
Order to the receiving licensed health care facility.

(3)  A licensed health care facility shall allow an individual
to complete, amend, or revoke a Life with Dignity Order at any
time upon request.

R432-31-7.  Presentation of Life with Dignity Orders to
EMS Personnel.

(1)  Except for home health agencies, personal care
agencies and home-based hospice, a licensed health care facility
in possession of a Life with Dignity Order must present the
individual's Life with Dignity Order to EMS personnel upon the
arrival of EMS personnel who are present to treat or transport
the individual; and

(2)  For an individual who resides at home, if home health
agency, personal care agency or home-based hospice personnel
are present when EMS personnel arrive at the home, the
personnel must present the individual's Life with Dignity Order,
upon the arrival of the EMS personnel who are present to treat
or transport the individual.

R432-31-8.  Home Placement of Life with Dignity Orders.
(1)  If an individual under the care of a home health

agency, personal care agency or a hospice agency possesses a
Life with Dignity Order, the agency must ensure that a copy of
the Life with Dignity Order is left at the individual's place of
residence.

(2)  For an individual adult who resides at home, including
an emancipated minor, it is recommended that a copy of the Life
with Dignity Order be posted on the front of the refrigerator or
over the individual's bed.

(3)  For a minor who resides at home, it is recommended
that a copy of the Life with Dignity Order be placed in a tube
and placed on the top shelf of the door of the refrigerator.

R432-31-9.  Life with Dignity Bracelets and Necklaces.
(1)  The Department may contract with a vendor or vendors

to provide an approved Life with Dignity bracelet or necklace.
(2)  An individual with a Life with Dignity Order may

obtain an approved Life with Dignity bracelet or necklace from
a vendor approved by the Department.  The approved Life with
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Dignity bracelet or necklace identifies the individual to EMS or
other health care providers as possessing a Life with Dignity
Order.

R432-31-10.  Prior Orders and Out of State Orders.
(1)  EMS and other health care providers may recognize as

valid all POLST, Life With Dignity and EMS/DNR orders,
including bracelets and necklaces, unless superseded by a
subsequent Life with Dignity Order or POLST.

(2)  Licensed health care facilities must ensure that all
individuals receiving services who have current POLST/Life
With Dignity Orders, receive assistance to complete new orders
to comply with current rule requirements by January 31, 2011.

(3)  Physicians may complete and sign new Life With
Dignity Orders for individuals with prior forms who no longer
have capacity to complete new orders, and who do not have a
surrogate/guardian to authorize the new order.  The physician
must indicate on the new order that the individual's preferences
from the prior order are still applicable.

(4)  A form that an individual executed while in another
state may be honored as if it were executed in compliance with
this rule and Section 75-2a-106 if it:

(a)  is substantially similar to a Life with Dignity Order or
a Physician's Order for Life Sustaining Treatment; and

(b)  was executed according to the laws of that state.

KEY:  POLST, do not resuscitate, Life with Dignity Order
June 7, 2013 26-21
Notice of Continuation February 13, 2017 75-2a-106
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R432.  Health, Family Health and Preparedness, Licensing.
R432-40.  Long-Term Care Facility Immunizations.
R432-40-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-40-2.  Purpose.
Influenza and pneumococcal immunizations are

recommended for persons aged 65 years and older and for
persons of any age who have medical conditions that place them
at high risk for complications of influenza.  The purpose of this
rule is to require long term care facilities to have policies and
procedures in place to protect vulnerable patients and residents
from vaccine preventable illnesses.

R432-40-3.  Definitions.
As used in this rule:
"Long-term care facility" means a nursing care facility,

small health care facility, assisted living type I and type II,
intermediate care facility for the mentally retarded, and swing
bed unit of a general acute care hospital

"Pneumococcal immunization" means an immunization
using the 23-valent pneumococcal polysaccharide vaccine
(PPV23).

R432-40-4.  Policy and Procedures.
Each long-term health care facility shall implement written

policies and procedures that include:
(1)  a comprehensive assessment and immunization

program for residents and employees;
(2)  how and when to provide the influenza and

pneumococcal immunizations;
(3)  standing orders from a qualified health care practioner

to ensure residents obtain influenza and pneumococcal
immunizations;

(4)  collection and recording of resident-specific
immunization history information for each resident admitted to
the facility;

R432-40-5.  Immunization Offer and Exemptions.
(1)  Each long-term health care facility shall make available

to all employees an influenza immunization during the
recommended vaccine season.  The facility shall be deemed to
have made influenza immunization available if the facility
documents that each employee on staff had the opportunity to
receive an influenza immunization under their existing health
plan coverage.  If the employee does not have health plan
coverage for influenza immunization, then the facility shall be
deemed to have made influenza immunization available if the
facility documents that each employee on staff had the
opportunity to receive an influenza immunization at a cost to the
employee that is at or below that charged by their local health
department.

(2)  Each long-term health care facility shall document
circumstances beyond its control that prevent it from providing
immunizations, such as non-availability of vaccine.  If the
facility is unable to obtain the necessary vaccines, it shall
provide documentation and request an alternative plan from the
local health department or Utah Department of Health.

(3)  The following are exempt from influenza and
pneumococcal immunizations:

(a)  a resident, or the resident's responsible person if the
resident is unable to act for himself, who has refused the
immunization(s) after having been given the opportunity to be
immunized and;

(b)  an employee who has refused the immunization(s) after
having been given the opportunity to be immunized;

(c)  a resident or employee who has a condition
contraindicated for immunization according to the Centers for
Disease Control and Prevention's Advisory Committee on

Immunization Practice (ACIP) recommendations for influenza
vaccine or for pneumococcal vaccine.

(2)  For each resident and employees who is not
immunized, the facility shall document in the resident's or
employee's respective files the reason for not becoming
immunized.  The long-term care facility shall annually make
influenza and pneumococcal immunizations available to all
residents and employees who have claimed an exemption.  The
long-term care facility shall document each refusal to receive
and medical contraindication to influenza and pneumococcal
immunizations.

R432-40-6.  Reporting of Data.
By January 31 of each year, each long-term care facility

shall report to the Utah Department of Health the number of
residents who have received influenza and pneumococcal
immunizations from May 1 to December 31 of the prior year,
even if the resident is no longer in the facility.

R432-40-7.  Civil Money Penalty.
The Department may assess up to a $500 civil money

penalty for failure to maintain and report annual immunization
data to the Utah Department of Health, Immunization Program,
by January of each year.  The Department may assess up to a
$100 civil money penalty per resident or employee who, for
reasons under the control of the facility, does not obtain an
appropriate immunization(s) or if the facility does not have
documentation of a refusal or medical contraindication.

KEY:  health care facilities, vaccinations
December 19, 2002 26-21
Notice of Continuation February 13, 2017
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R432.  Health, Family Health and Preparedness, Licensing.
R432-150.  Nursing Care Facility.
R432-150-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-150-2.  Purpose.
The purpose of R432-150 is to establish health and safety

standards to provide for the physical and psycho-social well
being of individuals receiving services in nursing care facilities.

R432-150-3.  Construction Standard.
Nursing Care Facilities shall be constructed and maintained

in accordance with R432-5, Nursing Facility Construction.

R432-150-4.  Definitions.
(1)  The definitions found in R432-1-3 apply to this rule.
(2)  The following definitions apply to nursing care

facilities.
(a)  "Skilled Nursing Care" means a level of care that

provides 24 hour inpatient care to residents who need licensed
nursing supervision.  The complexity of the prescribed services
must be performed by or under the close supervision of licensed
health care personnel.

(b)  "Intermediate Care" means a level of care that provides
24-hour inpatient care to residents who need licensed
supervision and supportive care, but do not require continuous
nursing care.

(c)  "Medically-related Social Services" means assistance
provided by the facility licensed social worker to maintain or
improve each resident's ability to control everyday physical,
mental and psycho-social needs.

(d)  "Nurse's Aide" means any individual, other than an
individual licensed in another category, providing nursing or
nurse related services to residents in a facility.  This definition
does not include an individual who volunteers to provide such
services without pay.

(e)  "Unnecessary Drug" means any drug when used in
excessive dose, for excessive duration, without adequate
monitoring, without adequate indications for its use, in the
presence of adverse consequences which indicate the dose
should be reduced or discontinued, or any combinations of these
reasons.

(f)  "Chemical Restraint" means any medication
administered to a resident to control or restrict the resident's
physical, emotional, or behavioral functioning for the
convenience of staff, for punishment or discipline, or as a
substitute for direct resident care.

(g)  "Physical Restraint" means any physical method or
physical or mechanical device, material, or equipment attached
or adjacent to the resident's body that the resident cannot
remove easily which restricts the resident's freedom of
movement or normal access to his own body.

(h)  "Significant Change" means a major change in a
resident's status that impacts on more than one area of the
resident's health status.

(i)  "Therapeutic Leave" means leave pertaining to medical
treatment planned and implemented to attain an objective that is
specified in the individual plan of care.

(j)  "Licensed Practitioner" means a health care practitioner
whose license allows assessment, treatment, or prescribing
practices within the scope of the license and established
protocols.

(k)  "Governing Body" means the board of trustees, owner,
person or persons designated by the owner with the legal
authority and ultimate responsibility for the management,
control, conduct and functioning of the health care facility or
agency.

(l)  "Nursing Staff" means nurses aides that are in the
process of becoming certified, certified nurses aides, and those

individuals that are licensed (e.g. licensed practical nurses and
registered nurses) to provide nursing care in the State of Utah.

(m)  "Licensed Practical Nurse" as defined in the Nurse
Practice Act, Title 58, Chapter 31, Section 2(11).

(n)  "Registered Nurse" as defined in the Nurse Practice
Act, Title 58, Chapter 31, Section 2(12).

(o)  "Palatable" means food that has a pleasant and
agreeable taste and is acceptable to eat.

(p)  "Dining Assistant" means an individual unrelated to a
resident or patient who meets the training requirements defined
in this rule to assist nursing care residents with eating and
drinking.

R432-150-5.  Scope of Services.
(1)  An intermediate level of care facility must provide 24-

hour licensed nursing services.
(a)  The facility shall ensure that nursing staff are present

on the premises at all times to meet the needs of residents.
(b)  The facility shall provide at least one registered nurse

either by direct employ or by contract to provide direction to
nursing services.

(c)  The facility may employ a licensed practical nurse to
act as the health services supervisor in lieu of a director of
nursing provided that a registered nurse consultant meets
regularly with the health services supervisor.

(d)  The facility shall provide at least the following:
(i)  medical supervision;
(ii)  dietary services;
(iii)  social services; and
(iv)  recreational therapy.
(e)  The following services shall be provided as required in

the resident care plan:
(i)  physical therapy;
(ii)  occupational therapy;
(iii)  speech therapy;
(iv)  respiratory therapy; and
(v)  other therapies.
(2)  A skilled level of care facility must provide 24-hour

licensed nursing services.
(a)  The facility shall ensure that nursing staff are present

on the premises at all times to meet the needs of residents.
A licensed nurse shall serve as charge nurse on each shift.
(b)  The facility shall employ a registered nurse for at least

eight consecutive hours a day, seven days a week.
(c)  The facility shall designate a registered nurse to serve

as the director of nursing on a full-time basis.  A person may not
concurrently serve as the director of nursing and as a charge
nurse.

(d)  A skilled level of care facility shall provide services to
residents that preserve current capabilities and prevent further
deterioration including the following:

(i)  medical supervision;
(ii)  dietary services;
(iii)  physical therapy;
(iv)  social services;
(v)  recreation therapy;
(vi)  dental services; and
(vii)  pharmacy services;
(e)  The facility shall provide the following services as

required by the resident care plan:
(i)  respiratory therapy,
(ii)  occupational therapy, and
(iii)  speech therapy.
(3)  Respite services may be provided in nursing care

facilities.
(a)  The purpose of respite is to provide intermittent, time-

limited care to give primary caretakers relief from the demands
of caring for a person.

(b)  Respite services may be provided at an hourly rate or
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daily rate, but shall not exceed 14-days for any single respite
stay.  A respite stay which exceeds 14 days is a nursing facility
admission subject to the requirements of this rule applicable to
non-respite residents.

(c)  The facility shall coordinate the delivery of respite
services with the recipient of services, the case manager, if one
exists, and the family member or primary caretaker.

(d)  The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(e)  The facility must complete the following:
(i)  a Level 1 Preadmission Screening upon the persons

admission for respite services; and
(ii)  a service agreement to serve as the plan of care, which

shall identify the prescribed medications, physician treatment
orders, need for assistance with activities of daily living, and
diet orders.

(f)  The facility must have written respite care policies and
procedures that are available to staff.  Respite care policies and
procedures must address:

(i)  medication administration;
(ii)  notification of a responsible party in the case of an

emergency;
(iii)  service agreement and admission criteria;
(iv)  behavior management interventions;
(v)  philosophy of respite services;
(vi)  post-service summary;
(vii)  training and in-service requirement for employees;

and
(viii)  handling personal funds.
(g)  Persons receiving respite services must receive a copy

of the Resident Rights documents upon admission.
(h)  The facility must maintain a record for each person

receiving respite services.  The record shall contain the
following:

(i)  the service agreement;
(ii)  resident demographic information;
(iii)  nursing notes;
(iv)  physician treatment orders;
(v)  daily staff notes;
(vi)  accident and injury reports;
(vii)  a post service summary; and
(viii)  an advanced directive, if available.
(i)  Retention and storage of respite records shall comply

with R432-150-25(3).
(j)  Confidentiality and release of information shall comply

with R432-150-25(4).
(4)  Hospice care may only be arranged and provided by a

licensed hospice agency in accordance with R432-750.  The
facility shall be licensed as a hospice if it provides hospice care.

(5)  A nursing care facility may provide terminal care.

R432-150-6.  Adult Day Care Services.
(1)  Nursing Care Facilities may offer adult day care and

are not required to obtain a license from Utah Department of
Human Services.  If a facility provides adult day care, it shall
submit policies and procedures for Department approval.

(2)  In this section:
(a)  "Adult Day Care" means nonresidential care and

supervision for at least four but less than 24 hours per day, that
meets the needs of functionally impaired adults through a
comprehensive program that provides a variety of health, social,
recreational, and related support services in a protective setting.

(b)  "Consumer" means a functionally impaired adult
admitted to or being evaluated for admission in a facility
offering adult day care.

(3)  The governing board shall designate a qualified
Director to be responsible for the day-to-day program operation.

(4)  The Director shall maintain written records on-site for

each consumer and staff person, which shall include the
following:

(a)  demographic information;
(b)  an emergency contact with name, address and

telephone number;
(c)  consumer health records, including the following:
(i)  record of medication including dosage and

administration;
(ii)  a current health assessment, signed by a licensed

practitioner; and
(iii)  level of care assessment.
(d)  signed consumer agreement and service plan.
(e)  employment file for each staff person which includes:
(i)  health history;
(ii)  background clearance consent and release form;
(iii)  orientation completion; and
(iv)  in-service requirements.
(5)  The facility shall have a written eligibility, admission,

and discharge policy that includes the following:
(a)  intake process;
(b)  notification of responsible party;
(c)  reasons for admission refusal, including the Director's

written, signed statement;
(d)  resident rights notification; and
(e)  reason for discharge or dismissal.
(6)  Before a facility admits a consumer, it must first assess,

in writing, the consumer's current health and medical history,
immunizations, legal status, and social psychological factors to
determine whether the consumer may be placed in the program.

(7)  The Director or designee, the responsible party, and
the consumer if competent shall develop a written, signed
consumer agreement.  The agreement shall include:

(a)  rules of the program;
(b)  services to be provided and cost of service, including

refund policy; and
(c)  arrangements regarding absenteeism, visits, vacations,

mail, gifts and telephone calls.
(8)  Within three days of admission to the program, the

Director or designee, shall develop an individual consumer
service plan that the facility shall implement for the consumer.
The service plan shall include the specification of daily
activities and services. The Director or designees shall
reevaluate, and modify if necessary, the consumer's service plan
at least every six months.

(9)  The facility shall make written incident and injury
reports to document consumer death, injuries, elopement, fights
or physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care.  The facility shall document
the actions taken, including actions taken to avoid future
incident or injury, and keep the reports on file.  The Director
shall notify and review the incident or injury report with the
responsible party no later than when the consumer is picked up
at the end of the day.

(10)  The facility shall post and implement a daily activity
schedule.

(11)  Consumers shall receive direct supervision at all
times and be encouraged to participate in activities.

(12)  There shall be a minimum of 50 square feet of indoor
floor space, excluding hallways, office, storage, kitchens, and
bathrooms, per consumer designated for adult day care during
program operational hours.

(13)  All indoor and outdoor areas shall be maintained in
a clean, secure and safe condition.

(14)  There shall be at least one bathroom designated for
consumers use during business hours.  For facilities serving
more than 10 consumers, there shall be separate male and
female bathrooms designated for consumer use.
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(15)  Staff supervision shall be provided continually when
consumers are present.

(a)  When eight or fewer consumers are present, one staff
member shall provide continuous, direct supervision.

(b)  For each eight additional consumers, or fraction
thereof, the facility shall provide an additional staff member to
provide continuous, direct supervision.  For example, ten
consumers require two staff members.

(c)  If one-half or more of the consumers is diagnosed by
a physician's assessment with Alzheimer's or other dementia, the
ratio shall be one staff for each six consumers, or fraction
thereof.

R432-150-7.  Governing Body.
The facility must have a governing body, or designated

persons functioning as a governing body.
(1)  The governing body must establish and implement

policies regarding the management and operation of the facility.
(2)  The governing body shall institute bylaws, policies and

procedures relative to the general operation of all facility
services including the health care of the residents and the
protection of resident rights.

(3)  The governing body must appoint the administrator in
writing.

R432-150-8.  Administrator.
(1)  The administrator must comply with the following

requirements.
(a)  The administrator must be licensed as a health facility

administrator by the Utah Department of Commerce pursuant to
Title 58, Chapter 15.

(b)  The administrator's license shall be posted in a place
readily visible to the public.

(c)  The administrator may supervise no more than one
nursing care facility.

(d)  The administrator shall have sufficient freedom from
other responsibilities to permit attention to the management and
administration of the facility.

(e)  The administrator shall designate, in writing, the name
and title of the person who shall act as administrator in any
temporary absence of the administrator.  This person shall have
the authority and freedom to act in the best interests of resident
safety and well-being.  It is not the intent of this paragraph to
permit an unlicensed de facto administrator to supplant or
replace the designated, licensed administrator.

(2)  The administrator's responsibilities must be defined in
a written job description on file in the facility.  The job
description shall include at least the following responsibilities:

(a)  complete, submit, and file all records and reports
required by the Department;

(b)  act as a liaison between the licensee, medical and
nursing staffs, and other supervisory staff of the facility;

(c)  respond to recommendations made by the quality
assurance committee;

(d)  implement policies and procedures governing the
operation of all functions of the facility; and

(e)  review all incident and accident reports and document
the action taken or reason for no action.

(3)  The administrator shall ensure that facility policies and
procedures reflect current facility practice, and are revised and
updated as needed.

(4)  The administrator shall secure and update contracts for
required professional services not provided directly by the
facility.

(a)  Contracts shall document the following:
(i)  the effective and expiration date of contract;
(ii)  a description of goods or services provided by the

contractor to the facility;
(iii)  a statement that the contractor shall conform to the

standards required by Utah law or rules;
(iv)  a provision to terminate the contract with advance

notice;
(v)  the financial terms of the contract;
(vi)  a copy of the business or professional license of the

contractor; and
(vii)  a provision to report findings, observations, and

recommendations to the administrator on a regular basis.
(b)  Contracts shall be signed, dated and maintained for

review by the Department.
(5)  The administrator shall maintain a written transfer

agreement with one or more hospitals to facilitate the transfer of
residents and essential resident information.  The transfer
agreement must include:

(a)  criteria for transfer;
(b)  method of transfer;
(c)  transfer of information needed for proper care and

treatment of the resident transferred;
(d)  security and accountability of personal property of the

resident transferred;
(e)  proper notification of hospital and responsible person

before transfer;
(f)  the facility responsible for resident care during the

transfer; and
(g)  resident confidentiality.

R432-150-9.  Medical Director.
(1)  The administrator must retain by formal agreement a

licensed physician to serve as medical director or advisory
physician according to resident and facility needs.

(2)  The medical director or advisory physician shall:
(a)  be responsible for the development of resident care

policies and procedures including the delineation of
responsibilities of attending physicians;

(b)  review current resident care policies and procedures
with the administrator;

(c)  serve as a liaison between resident physicians and the
administrator;

(d)  review incident and accident reports at the request of
the administrator to identify health hazards to residents and
employees; and

(e)  act as consultant to the director of nursing or the health
services supervisor in matters relating to resident care policies.

R432-150-10.  Staff and Personnel.
(1)  The administrator shall employ personnel who are able

and competent to perform their respective duties, services, and
functions.

(a)  The administrator, director of nursing or health
services supervisor, and department supervisors shall develop
job descriptions for each position including job title, job
summary, responsibilities, qualifications, required skills and
licenses, and physical requirements.

(b)  All personnel must have access to facility policy and
procedure manuals and other information necessary to
effectively perform duties and carry out responsibilities.

(c)  All personnel must be licensed, certified or registered
as required by the Utah Department of Commerce.  A copy of
the license, certification or registration shall be maintained for
Department review.

(2)  The facility shall maintain staffing records, including
employee performance evaluations, for the preceding 12
months.

(3)  The facility shall establish a personnel health program
through written personnel health policies and procedures.

(4)  The facility shall complete a health evaluation and
inventory for each employee upon hire.

(a)  The health inventory shall obtain at least the
employee's history of the following:
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(i)  conditions that predispose the employee to acquiring or
transmitting infectious diseases; and

(ii)  conditions which may prevent the employee from
performing certain assigned duties satisfactorily.

(b)  The health inventory shall include health screening and
immunization components of the employee's personnel health
program.

(c)  Infection control shall include staff immunization as
necessary to prevent the spread of disease.

(d)  Employee skin testing by the Mantoux method or other
FDA approved in-vitro serologic test and follow up for
tuberculosis shall be done in accordance with R388-804, Special
Measures for the Control of Tuberculosis.

(i)  The licensee shall ensure that all employees are skin-
tested for tuberculosis within two weeks of:

(A)  initial hiring;
(B)  suspected exposure to a person with active

tuberculosis; and
(C)  development of symptoms of tuberculosis.
(ii)  Skin testing shall be exempted for all employees with

known positive reaction to skin tests.
(e)  All infections and communicable diseases reportable by

law shall be reported by the facility to the local health
department in accordance with R386-702-2.

(5)  The facility shall plan and document in-service training
for all personnel.

(a)  The following topics shall be addressed at least
annually:

(i)  fire prevention;
(ii)  review and drill of emergency procedures and

evacuation plan;
(iii)  the reporting of resident abuse, neglect or exploitation

to the proper authorities;
(iv)  prevention and control of infections;
(v)  accident prevention and safety procedures including

instruction in body mechanics for all employees required to lift,
turn, position, or ambulate residents; and proper safety
precautions when floors are wet or waxed;

(vi)  training in Cardiopulmonary Resuscitation (CPR) for
licensed nursing personnel and others as appropriate;

(vii)  proper use and documentation of restraints;
(viii)  resident rights;
(ix)  A basic understanding of the various types of mental

illness, including symptoms, expected behaviors and
intervention approaches; and

(x)  confidentiality of resident information.
(6)  Any person who provides nursing care, including nurse

aides and orderlies, must work under the supervision of an RN
or LPN and shall demonstrate competency and dependability in
resident care.

(a)  A facility may not have an employee working in the
facility as a nurse aide for more than four months, on full-time,
temporary, per diem, or other basis, unless that individual has
successfully completed a State Department of Education-
approved training and testing program.

(b)  The facility shall verify through the nurse aide registry
prior to employment that nurse aide applicants do not have a
verified report of abuse, neglect, or exploitation.  If such a
verified report exists, the facility may not hire the applicant.

(c)  If an individual has not performed paid nursing or
nursing related services for a continuous period of 24
consecutive months since the most recent completion of a
training and competency evaluation program, the facility shall
require the individual to complete a new training and
competency evaluation program.

(d)  The facility shall conduct regular performance reviews
and regular in-service education to ensure that individuals used
as nurse aides are competent to perform services as nurse aides.

(7)  The facility may utilize volunteers in the daily

activities of the facility provided that volunteers are not
included in the facility's staffing plan in lieu of facility
employees.

(a)  Volunteers shall be supervised and familiar with
resident's rights and the facility's policies and procedures.

(b)  Volunteers who provide personal care to residents
shall be screened according to facility policy and under the
direct supervision of a qualified employee.

(8)  An employee who reports suspected abuse, neglect, or
exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for making the report.

R432-150-11.  Quality Assurance.
(1)  The administrator must implement a well-defined

quality assurance plan designed to improve resident care.  The
plan must:

(a)  include a system for the collection of data indicators;
(b)  include an incident reporting system to identify

problems, concerns, and opportunities for improvement of
resident care;

(c)  implement a system to assess identified problems,
concerns and opportunities for improvement; and

(d)  implement actions that are designed to eliminate
identified problems and improve resident care.

(2)  The plan must include a quality assurance committee
that functions as follows:

(a)  documents committee meeting minutes including all
corrective actions and results;

(b)  conducts quarterly meetings and reports findings,
concerns and actions to the administrator and governing body;
and

(c)  coordinates input of data indicators from all provided
services and other departments as determined by the resident
plan of care and facility scope of services.

(3)  Incident and accident reports shall:
(a)  be available for Department review;
(b)  be numbered and logged in a manner to account for all

filed reports; and
(c)  have space for written comments by the administrator

or medical director.
(4)  Infection reporting must be integrated into the quality

assurance plan and must be reported to the Department in
accordance with R386-702, Communicable Disease Rule.

R432-150-12.  Resident Rights.
(1)  The facility shall establish written residents' rights.
(2)  The facility shall post resident rights in areas

accessible to residents.  A copy of the residents' rights document
shall be available to the residents, the residents' guardian or
responsible person, and to the public and the Department upon
request.

(3)  The facility shall ensure that each resident admitted to
the facility has the right to:

(a)  be informed, prior to or at the time of admission and
for the duration of stay, of resident rights and of all rules and
regulations governing resident conduct.

(b)  be informed, prior to or at the time of admission and
for the duration of stay, of services available in the facility and
of related charges, including any charges for services not
covered by the facility's basic per diem rate or not covered under
Titles XVIII or XIX of the Social Security Act.

(c)  be informed by a licensed practitioner of current total
health status, including current medical condition, unless
medically contraindicated, the right to refuse treatment, and the
right to formulate an advance directive in accordance with UCA
Section 75-2-1101;

(d)  be transferred or discharged only for medical reasons,
for personal welfare or that of other residents, or for
nonpayment for the stay, and to be given reasonable advance
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notice to ensure orderly transfer or discharge;
(e)  be encouraged and assisted throughout the period of

stay to exercise all rights as a resident and as a citizen, and to
voice grievances and recommend changes in policies and
services to facility staff and outside representatives of personal
choice, free from restraint, interference, coercion,
discrimination, or reprisal;

(f)  manage personal financial affairs or to be given at least
a quarterly accounting of financial transactions made on his
behalf should the facility accept his written delegation of this
responsibility;

(g)  be free from mental and physical abuse, and from
chemical and physical restraints;

(h)  be assured confidential treatment of personal and
medical records, including photographs, and to approve or
refuse their release to any individual outside the facility, except
in the case of transfer to another health facility, or as required by
law or third party payment contract;

(i)  be treated with consideration, respect, and full
recognition of dignity and individuality, including privacy in
treatment and in care for personal needs;

(j)  not be required to perform services for the facility that
are not included for therapeutic purposes in the plan of care;

(k)  associate and communicate privately with persons of
the resident's choice, and to send and receive personal mail
unopened;

(l)  meet with social, religious, and community groups and
participate in activities provided that the activities do not
interfere with the rights of other residents in the facility;

(m)  retain and use personal clothing and possessions as
space permits, unless to do so would infringe upon rights of
other residents;

(n)  if married, to be assured privacy for visits by the
spouse; and if both are residents in the facility, to be permitted
to share a room;

(o)  have members of the clergy admitted at the request of
the resident or responsible person at any time;

(p)  allow relatives or responsible persons to visit critically
ill residents at any time;

(q)  be allowed privacy for visits with family, friends,
clergy, social workers or for professional or business purposes;

(r)  have confidential access to telephones for both free
local calls and for accommodation of long distance calls
according to facility policy;

(s)  have access to the State Long Term Care Ombudsman
Program or representatives of the Long Term Care Ombudsman
Program;

(t)  choose activities, schedules, and health care consistent
with individual interests, assessments and care plan;

(u)  interact with members of the community both inside
and outside the facility; and

(v)  make choices about all aspects of life in the facility that
are significant to the resident.

(4)  A resident has the right to organize and participate in
resident and family groups in the facility.

(a)  A resident's family has the right to meet in the facility
with the families of other residents in the facility.

(b)  The facility shall provide a resident or family group, if
one exists, with private space.

(c)  Staff or visitors may attend meetings at the group's
invitation.

(d)  The facility shall designate a staff person responsible
for providing assistance and responding to written requests that
result from group meetings.

(e)  If a resident or family group exists, the facility shall
listen to the views and act upon the grievances and
recommendations of residents and families concerning proposed
policy and operational decisions affecting resident care and life
in the facility.

(5)  The facility must accommodate resident needs and
preferences, except when the health and safety of the individual
or other residents may be endangered.  A resident must be given
at least a 24-hour notice before an involuntary room move is
made in the facility.

(a)  In an emergency when there is actual or threatened
harm to others, property or self, the 24 hour notice requirement
for an involuntary room move may be waived.  The
circumstances requiring the emergency room change must be
documented for Department review.

(b)  The facility must make and document efforts to
accommodate the resident's adjustment and choices regarding
room and roommate changes.

(6)  If a facility is entrusted with residents' monies or
valuables, the facility shall comply with the following:

(a)  The licensee or facility staff may not use residents'
monies or valuables as his own or mingle them with his own.
Residents' monies and valuables shall be separate, intact and
free from any liability that the licensee incurs in the use of his
own or the institution's funds and valuables.

(b)  The facility shall maintain adequate safeguards and
accurate records of residents' monies and valuables entrusted to
the licensee's care.

(i)  Records of residents' monies which are maintained as
a drawing account must include a control account for all receipts
and expenditures, an account for each resident, and supporting
vouchers filed in chronological order.

(ii)  Each account shall be kept current with columns for
debits, credits, and balance.

(iii)  Records of residents' monies and other valuables
entrusted to the licensee for safekeeping must include a copy of
the receipt furnished to the resident or to the person responsible
for the resident.

(c)  The facility must deposit residents' monies not kept in
the facility within five days of receipt of such funds in an
interest-bearing account in a local bank or savings and loan
association authorized to do business in Utah, the deposits of
which shall be insured.

(d)  A person, firm, partnership, association or corporation
which is licensed to operate more than one health facility shall
maintain a separate account for each such facility and shall not
commingle resident funds from one facility with another.

(e)  If the amount of residents' money entrusted to a
licensee exceeds $100, the facility must deposit all money in
excess of $100 in an interest-bearing account.

(f)  Upon license renewal, the facility shall provide
evidence of the purchase a surety bond or other equivalent
assurance to secure all resident funds.

(g)  When a resident is discharged, all money and valuables
of that resident which have been entrusted to the licensee must
be surrendered to the resident in exchange for a signed receipt.
Money and valuables kept within the facility shall be
surrendered upon demand and those kept in an interest-bearing
account shall be made available within three working days.

(h)  Within 30 days following the death of a resident,
except in a medical examiner case, the facility must surrender all
money and valuables of that resident which have been entrusted
to the licensee to the person responsible for the resident or to
the executor or the administrator of the estate in exchange for a
signed receipt. If a resident dies without a representative or
known heirs, the facility must immediately notify in writing the
local probate court and the Department.  (7)  Facility smoking
policies must comply with the Utah Indoor Clean Air Act,
R392-510, 1995 and the rules adopted there under and Section
31-4.4 of the 1994 Life Safety Code.

R432-150-13.  Resident Assessment.
(1)  The facility shall upon admission obtain physician

orders for the resident's immediate care.
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(2)  The facility must complete a comprehensive
assessment of each resident's needs including a description of
the resident's capability to perform daily life functions and
significant impairments in functional capacity.

(a)  The comprehensive assessment must include at least
the following information:

(i)  medically defined conditions and prior medical history;
(ii)  medical status measurement;
(iii)  physical and mental functional status;
(iv)  sensory and physical impairments;
(v)  nutritional status and requirements;
(vi)  special treatments or procedures;
(vii)  mental and psycho social status;
(viii)  discharge potential;
(ix)  dental condition;
(x)  activities potential;
(xi)  rehabilitation potential;
(xii)  cognitive status; and
(xiii)  drug therapy.
(b)  The facility must complete the initial assessment within

14 calendar days of admission and any revisions to the initial
assessment within 21 calendar days of admission.

(c)  A significant change in a resident's physical or mental
condition requires an interdisciplinary team review and may
require the facility to complete a new assessment within 14
calendar days of the condition change.

(d)  At a minimum, the facility must complete three
quarterly reviews and one full assessment in each 12 month
period.

(e)  The facility shall use the results of the assessment to
develop, review, and revise the resident's comprehensive care
plan.

(3)  Each individual who completes a portion of the
assessment must sign and certify the accuracy of that portion of
the assessment.

(4)  The facility must develop a comprehensive care plan
for each resident that includes measurable objectives and
timetables to meet a resident's medical, nursing, and mental and
psycho-social needs as identified in the comprehensive
assessment.

(a)  The comprehensive care plan shall be:
(i)  developed within seven days after completion of the

comprehensive assessment;
(ii)  prepared with input from an interdisciplinary team that

includes the attending physician, the registered nurse having
responsibility for the resident, and other appropriate staff in
disciplines determined by the resident's needs, and with the
participation of the resident, and the resident's family or
guardian, to the extent practicable; and

(iii)  periodically reviewed and revised by a team of
qualified persons at least after each assessment and as the
resident's condition changes.

(b)  The services provided or arranged by the facility shall
meet professional standards of quality and be provided by
qualified persons in accordance with the resident's written care
plan.

(5)  The facility must prepare at the time of discharge a
final summary of the resident's status to include items in R432-
150-13(2)(a).  The final summary shall be available for release
to authorized persons and agencies, with the consent of the
resident or representative.

(a)  The final summary must include a post-discharge care
plan developed with the participation of the resident and
resident's family or guardian.

(b)  If the discharge of the resident is based on the inability
of the facility to meet the resident's needs, the final summary
must contain a detailed explanation of why the resident's needs
could not be met.

R432-150-14.  Restraint Policy.
(1)  Each resident has the right to be free from physical

restraints imposed for purposes of discipline or convenience, or
not required to treat the resident's medical symptoms.

(2)  The facility must have written policies and procedures
regarding the proper use of restraints.

(a)  Physical and chemical restraints may only be used to
assist residents to attain and maintain optimum levels of
physical and emotional functioning.

(b)  Physical and chemical restraints must not be used as
substitutes for direct resident care, activities, or other services.

(c)  Restraints must not unduly hinder evacuation of the
resident in the event of fire or other emergency.

(d)  If use of a physical or a chemical restraint is
implemented, the facility must inform the resident, next of kin,
and the legally designated representative of the reasons for the
restraint, the circumstances under which the restraint shall be
discontinued, and the hazards of the restraint, including
potential physical side effects.

(3)  The facility must develop and implement policies and
procedures that govern the use of physical and chemical
restraints.  These policies shall promote optimal resident
function in a safe, therapeutic manner and minimize adverse
consequences of restraint use.

(4)  Physical and chemical restraint policies must
incorporate and address at least the following:

(a)  resident assessment criteria which includes:
(i)  appropriateness of use;
(ii)  procedures for use;
(iii)  purpose and nature of the restraint;
(iv)  less restrictive alternatives prior to the use of more

restrictive measures; and
(v)  behavior management and modification protocols

including possible alterations to the physical environment;
(b)  examples of the types of restraints and safety devices

that are acceptable for the use indicated and possible resident
conditions for which the restraint may be used; and

(c)  physical restraint guidelines for periodic release and
position change or exercise, with instructions for documentation
of this action.

(5)  Emergency use of physical and chemical restraints
must comply with the following:

(a)  A physician, a licensed health practitioner, the director
of nursing, or the health services supervisor must authorize the
emergency use of restraints.

(b)  The facility must notify the attending physician as soon
as possible, but at least within 24 hours of the application of the
restraints.

(c)  The facility must notify the director of nursing or
health services supervisor no later than the beginning of the next
day shift of the application of the restraints.

(d)  The facility must document in the resident's record the
circumstances necessitating emergency use of the restraint and
the resident's response.

(6)  Physical restraints must be authorized in writing by a
licensed practitioner and incorporated into the resident's plan of
care.

(a)  The interdisciplinary team must review and document
the use of physical restraints, including simple safety devices,
during each resident care conference, and upon receipt of
renewal orders from the licensed practitioner.

(b)  The resident care plan must indicate the type of
physical restraint or safety device, the length of time to be used,
the frequency of release, and the type of exercise or ambulation
to be provided.

(c)  Staff application of physical restraints must ensure
minimal discomfort to the resident and allow sufficient body
movement for proper circulation.

(d)  Staff application of physical restraints must not cause
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injury or allow a potential for injury.
(e)  Leather restraints, straight jackets, or locked restraints

are prohibited.
(7)  Chemical restraints must be authorized in writing by a

licensed practitioner and incorporated into the resident's plan of
care in conjunction with an individualized behavior
management program.

(a)  The interdisciplinary team must review and document
the use of chemical restraints during each resident care
conference and upon receipt of renewal orders from the licensed
practitioner.

(b)  The facility must monitor each resident receiving
chemical restraints for adverse effects that significantly hinder
verbal, emotional, or physical abilities.

(c)  Any medication given to a resident must be
administered according to the requirements of professional and
ethical practice and according to the policies and procedures of
the facility.

(d)  The facility must initiate drug holidays in accordance
with R432-150-15(13)(b).

(8)  Facility policy must include criteria for admission and
retention of residents who require behavior management
programs.

R432-150-15.  Quality of Care.
(1)  The facility must provide to each resident, the

necessary care and services to attain or maintain the highest
practicable physical, mental, and psycho-social well-being, in
accordance with the comprehensive assessment and care plan.

(a)  Necessary care and services include the resident's
ability to:

(i)  bathe, dress, and groom;
(ii)  transfer and ambulate;
(iii)  use the toilet;
(iv)  eat; and
(v)  use speech, language, or other functional

communication systems.
(b)  Based on the resident's comprehensive assessment, the

facility must ensure that:
(i)  each resident's abilities in activities of daily living do

not diminish unless circumstances of the individual's clinical
condition demonstrates that diminution was unavoidable;

(ii)  each resident is given the treatment and services to
maintain or improve his abilities; and

(iii)  a resident who is unable to carry out these functions
receives the necessary services to maintain good nutrition,
grooming, and personal and oral hygiene.

(2)  The facility must assist residents in scheduling
appointments and arranging transportation for vision and
hearing care as needed.

(3)  The facility's comprehensive assessment of a resident
must include an assessment of pressure sores. The facility must
ensure that:

(a)  a resident who enters the facility without pressure sores
does not develop pressure sores unless the individual's clinical
condition demonstrates that they were unavoidable; and

(b)  a resident having pressure sores receives the necessary
treatment and services to promote healing, prevent infection,
and prevent new sores from developing.

(4)  The facility's comprehensive assessment of the resident
must include an assessment of incontinence. The facility must
ensure that:

(a)  a resident who is incontinent of either bowel or
bladder, or both, receives the treatment and services to restore
as much normal functioning as possible;

(b)  a resident who enters the facility without an indwelling
catheter is not catheterized unless the resident's clinical
condition demonstrates that catheterization is necessary;

(c)  a resident who is incontinent of bladder receives

appropriate treatment and services to prevent urinary tract
infections; and

(d)  a licensed nurse must complete a written assessment to
determine the resident's ability to participate in a bowel and
bladder management program.

(5)  The facility must assess each resident to ensure that:
(a)  a resident who enters the facility without a limited

range of motion does not experience reduction in range of
motion unless the resident's clinical condition demonstrates that
a reduction in range of motion is unavoidable; and

(b)  a resident with a limited range of motion receives
treatment and services to increase range of motion or to prevent
further decrease in range of motion.

(6)  The facility must ensure that the psycho-social function
of the resident remains at or above the level at the time of
admission, unless the individual's clinical condition
demonstrates that a reduction in psycho-social function was
unavoidable. The facility shall ensure that:

(a)  a resident who displays psycho-social adjustment
difficulty receives treatment and services to achieve as much re-
motivation and reorientation as possible; and

(b)  a resident whose assessment does not reveal a psycho-
social adjustment difficulty does not display a pattern of
decreased social interaction, increased withdrawn anger, or
depressive behaviors, unless the resident's clinical condition
demonstrates that such a pattern is unavoidable.

(7)  The facility must assess alternative feeding methods to
ensure that:

(a)  a resident who has been able to eat enough alone or
with assistance is not fed by naso-gastric tube unless the
resident's clinical condition demonstrates that use of a naso-
gastric tube is unavoidable; and

(b)  a resident who is fed by a naso-gastric or gastrostomy
tube receives the treatment and services to prevent aspiration
pneumonia, diarrhea, vomiting, dehydration, metabolic
abnormalities, and nasal-pharyngeal ulcers and to restore, if
possible, normal feeding function.

(8)  The facility must maintain the resident environment to
be as free of accident hazards as is possible.

(9)  The facility must provide each resident with adequate
supervision and assistive devices to prevent accidents.

(10)  Each resident's comprehensive assessment must
include an assessment on nutritional status.  The facility must
ensure that each resident:

(a)  maintains acceptable nutritional status parameters, such
as body weight and protein levels, unless the resident's clinical
condition demonstrates that this is not possible; and

(b)  receives a therapeutic diet when there is a nutritional
problem.

(11)  The facility must provide each resident with sufficient
fluid intake to maintain proper hydration and health.

(12)  The facility must ensure that residents receive proper
treatment and care for the following special services:

(a)  injections;
(b)  parenteral and enteral fluids;
(c)  colostomy, ureterostomy, or ileostomy care;
(d)  tracheostomy care;
(e)  tracheal suctioning;
(f)  respiratory care;
(g)  foot care; and
(h)  prostheses care.
(13)  Each resident's drug regimen must be free from

unnecessary drugs and the facility shall ensure that:
(a)  residents who have not used anti-psychotic drugs are

not given these drugs unless anti-psychotic drug therapy is
necessary to treat a specific condition as diagnosed and
documented in the clinical record; and

(b)  residents who use anti-psychotic drugs receive gradual
dose reductions and behavioral interventions, unless clinically



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 131

contraindicated in an effort to discontinue these drugs.
(14)  The quality assurance committee must monitor

medication errors to ensure that:
(a)  the facility does not have medication error rates of five

percent or greater;
(b)  residents are free of any significant medication errors.

R432-150-16.  Physician Services.
(1)  A physician must personally approve in writing a

recommendation that an individual be admitted to a nursing care
facility.

(a)  Each resident must remain under the care of a
physician licensed in Utah to deliver the scope of services
required by the resident.

(b)  Nurse practitioners or physician assistants, working
under the direction of a licensed physician may initiate
admission to a nursing care facility pending personal review by
the physician.

(2)  The facility must provide supervision to ensure that the
medical care of each resident is supervised by a physician. When
a resident's attending physician is unavailable, another qualified
physician must supervise the medical care of the resident.

(3)  The physician must:
(a)  review the resident's total program of care, including

medications and treatments, at each visit;
(b)  write, sign, and date progress notes at each visit;
(c)  indicate, in writing, direction and supervision of health

care provided to residents by nurse practitioners or physician
assistants; and

(d)  sign all orders.
(4)  Physician visits must conform to the following:
(a)  The physician shall notify the facility of the name of

the nurse practitioner or physician assistant who is providing
care to the resident at the facility.

(b)  Each resident must be seen by a physician at least once
every 30 days for the first 90 days after admission, and at least
every 60 days thereafter.

(c)  Physician visits must be completed within ten days of
the date the visit is required.

(d)  Except as required by R432-150-16(4)(f), all required
physician visits must be made by the physician.

(e)  At the option of the physician, required visits after the
initial visit may alternate between personal visits by the
physician and visits by a physician assistant or nurse
practitioner.

(5)  The facility must provide or arrange for the provision
of physician services 24 hours a day in case of an emergency.

R432-150-17.  Social Services.
Each nursing care facility must provide or arrange for

medical social services sufficient to meet the needs of the
residents.  Social services must be under the direction of a
therapist licensed in accordance with Title 58 Chapter 60 of the
Mental Health Practice Act.

R432-150-18.  Laboratory Services.
(1)  The facility must provide laboratory services in

accordance with the size and needs of the facility.
(2)  Laboratory services must comply with the requirements

of the Clinical Laboratory Improvement Amendments of 1988
(CLIA).  CLIA inspection reports shall be available for
Department review.

R432-150-19.  Pharmacy Services.
(1)  The facility must provide or obtain by contract routine

and emergency drugs, biologicals, and pharmaceutical services
to meet resident needs.

(2)  The facility must employ or obtain the services of a
licensed pharmacist who:

(a)  provides consultation on all aspects of pharmacy
services in the facility;

(b)  establishes a system of records of receipt and
disposition of all controlled substances which documents an
accurate reconciliation; and

(c)  determines that drug records are in order and that an
account of all controlled substances is maintained and
reconciled monthly.

(3)  The drug regimen of each resident must be reviewed at
least once a month by a licensed pharmacist.

(a)  The pharmacist must report any irregularities to the
attending physician and the director of nursing or health
services supervisor.

(b)  The physician and the director of Nursing or health
services supervisor must indicate acceptance or rejection of the
report and document any action taken.

(4)  Pharmacy personnel must ensure that labels on drugs
and biologicals are in accordance with currently accepted
professional principles, and include the appropriate accessory
and cautionary instructions, and the expiration date.

(5)  The facility must store all drugs and biologicals in
locked compartments under proper temperature controls
according to R432-150-19 (6)(e), and permit only authorized
personnel to have access to the keys.

(a)  The facility must provide separately locked,
permanently affixed compartments for storage of controlled
substances listed in Schedule II of the Comprehensive Drug
Abuse Prevention and Control Act of 1976 and other drugs
subject to abuse, except when the facility uses single unit dose
package drug distribution systems in which the quantity stored
is minimal and a missing dose can be readily detected.

(b)  Non-medication materials that are poisonous or caustic
may not be stored with medications.

(c)  Containers must be clearly labeled.
(d)  Medication intended for internal use shall be stored

separately from medication intended for external use.
(e)  Medications stored at room temperature shall be

maintained within 59 and 80 degrees F.
(f)  Refrigerated medications shall be maintained within 36

and 46 degrees F.
(6)  The facility must maintain an emergency drug supply.
(a)  Emergency drug containers shall be sealed to prevent

unauthorized use.
(b)  Contents of the emergency drug supply must be listed

on the outside of the container and the use of contents shall be
documented by the nursing staff.

(c)  The emergency drug supply shall be stored and located
for access by the nursing staff.

(d)  The pharmacist must inventory the emergency drug
supply monthly.

(e)  Used or outdated items shall be replaced within 72
hours by the pharmacist.

(7)  The pharmacy must dispense and the facility must
ensure that necessary drugs and biologicals are provided on a
timely basis.

(8)  The facility must limit the duration of a drug order in
the absence of the prescriber's specific instructions.

(9)  Drug references must be available for all drugs used in
the facility.  References shall include generic and brand names,
available strength and dosage forms, indications and side
effects, and other pharmacological data.

(10)  Drugs may be sent with the resident upon discharge
if so ordered by the discharging physician provided that:

(a)  such drugs are released in compliance R156-17a-619;
and

(b)  a record of the drugs sent with the resident is
documented in the resident's health record.

(11)  Disposal of controlled substances must be in
accordance with the Pharmacy Practice Act.



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 132

R432-150-20.  Recreation Therapy.
(1)  The facility shall provide for an ongoing program of

individual and group activities and therapeutic interventions
designed to meet the interests, and attain or maintain the highest
practicable physical, mental, and psycho-social well-being of
each resident in accordance with the comprehensive assessment.

(a)  Recreation therapy shall be provided in accordance
with Title 58, Chapter 40, Recreational Therapy Practice Act.

(b)  The recreation therapy staff must:
(i)  develop monthly activity calendars for residents

activities; and
(ii)  post the calendar in a prominent location to be

available to residents, staff, and visitors.
(2)  Each facility must provide sufficient space and a

variety of supplies and resource equipment to meet the
recreational needs and interests of the residents.

(3)  Storage must be provided for recreational equipment
and supplies.  Locked storage must be provided for potentially
dangerous items such as scissors, knives, and toxic materials.

R432-150-21.  Pet Policy.
(1)  Each facility must develop a written policy regarding

pets in accordance with local ordinances.
(2)  The administrator or designee must determine which

pets may be brought into the facility.  Family members may
bring resident's pets to visit provided they have approval from
the administrator and offer assurance that the pets are clean,
disease free, and vaccinated.

(3)  Pets are not permitted in food preparation or storage
areas.  Pets are not permitted in any area where their presence
would create a health or safety risk.

R432-150-22.  Admission, Transfer, and Discharge.
(1)  Each facility must develop written admission, transfer

and discharge policies and make these policies available to the
public upon request.  The facility must permit each resident to
remain in the facility, and not transfer or discharge the resident
from the facility unless:

(a)  The transfer or discharge is necessary for the resident's
welfare and the resident's needs cannot be met in the facility;

(b)  The transfer or discharge is appropriate because the
resident's health has improved sufficiently so the resident no
longer needs the services provided by the facility;

(c)  The safety of individuals in the facility is endangered;
(d)  The health of individuals in the facility is endangered;
(e)  The resident has failed, after reasonable and

appropriate notice, to pay for a stay at the facility; or
(f)  The facility ceases to operate.
(2)  The facility must document resident transfers or

discharges under any of the circumstances specified in R432-
150-22(1)(a) through (f), in the resident's medical record.  The
transfer or discharge documentation must be made by:

(a)  the resident's physician if transfer or discharge is
necessary under R432-150-22(1)(a) and (b);

(b)  a physician if transfer or discharge is necessary under
R432-150-22(1)(c) and(d).

(3)  Prior to the transfer or discharge of a resident, the
facility must:

(a)  provide written notification of the transfer or discharge
and the reasons for the transfer or discharge to the resident, in
a language and manner the resident understands, and, if known,
to a family member or legal representative of the resident;

(b)  record the reasons in the resident's clinical record; and
(c)  include in the notice the items described in R432-150-

22(5).
(4)  Except when specified in R432-150-22(4)(a), the

notice of transfer or discharge required under R432-150-22(2),
must be made by the facility at least 30 days before the resident
is transferred or discharged.

(5)  Notice may be made as soon as practicable before
transfer or discharge if:

(a)  the safety or health of individuals in the facility would
be endangered if the resident is not transferred or discharged
sooner;

(b)  the resident's health improves sufficiently to allow a
more immediate transfer or discharge;

(c)  an immediate transfer or discharge is required by the
resident's urgent medical needs; or

(d)  a resident has not resided in the facility for 30 days.
(6)  The contents of the written transfer or discharge notice

must include the following:
(a)  the reason for transfer or discharge;
(b)  the effective date of transfer or discharge;
(c)  the location to which the resident is transferred or

discharged; and
(d)  the name, address, and telephone number of the State

and local Long Term Care Ombudsman programs.
(e)  For nursing facility residents with developmental

disabilities, the notice must contain the mailing address and
telephone number of the agency responsible for the protection
and advocacy of developmentally disabled individuals
established under part C of the Developmental Disabilities
Assistance and Bill of Rights Act.

(f)  For nursing facility residents who are mentally ill, the
notice must contain the mailing address and telephone number
of the agency responsible for the protection and advocacy of
mentally ill individuals established under the Protection and
Advocacy for Mentally Ill Individuals Act.

(7)  The facility must provide discharge planning to prepare
and orient a resident to ensure safe and orderly transfer or
discharge from the facility.

(8)  Notice of resident bed-hold policy, transfer and re-
admission must be documented in the resident file.

(a)  Before a facility transfers a resident to a hospital or
allows a resident to go on therapeutic leave, the facility must
provide written notification and information to the resident and
a family member or legal representative that specifies:

(i)  the facility's policies regarding bed-hold periods
permitting a resident to return; and

(ii)  the duration of the bed-hold policy, if any, during
which the resident is permitted to return and resume residence
in the facility.

(b)  At the time of transfer of a resident to a hospital or for
therapeutic leave, the facility must provide written notice to the
resident and a family member or legal representative, which
specifies the duration of the bed-hold policy.

(c)  If transfers necessitated by medical emergencies
preclude notification at the time of transfer, notification shall
take place as soon as possible after transfer.

(d)  The facility must establish and follow a written policy
under which a resident whose hospitalization or therapeutic
leave exceeds the bed-hold period is readmitted to the facility.

(9)  The facility must establish and maintain identical
policies and practices regarding transfer, discharge, and the
provision of services for all individuals regardless of pay source.

(10)  The facility must have in effect a written transfer
agreement with one or more hospitals to ensure that:

(a)  residents are transferred from the facility to the hospital
and ensured of timely admission to the hospital when transfer is
medically necessary as determined by the attending physician;

(b)  medical and other information needed for care and
treatment of residents is exchanged between facilities including
documentation of reasons for a less expensive setting; and

(c)  security and accountability of personal property of the
individual transferred is maintained.

R432-150-23.  Ancillary Health Services.
(1)  If the nursing care facility provides its own radiology
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services, these facility must comply with R432-100-21,
Radiology Services, in the General Acute Hospital Rule.

(2)  A facility that provides specialized rehabilitative
services may offer these services either directly or through
agreements with outside agencies or qualified therapists.  If
provided, these services must meet the needs of the residents.

(a)  The facility must provide space and equipment for
specialized rehabilitative services in accordance with the needs
of the residents.

(b)  Specialized rehabilitative services may only be
provided by therapists licensed in accordance with Utah law.

(c)  All therapy assistants must work under the direct
supervision of the licensed therapist at all times.

(d)  Speech pathologists must have a "Certificate of
Clinical Compliance" from the American Speech and Hearing
Association.

(e)  Specialized rehabilitative services may be provided
only if ordered by the attending physician.

(i)  The plan of treatment must be initiated by an attending
physician and developed by the therapist in consultation with
the nursing staff.

(ii)  An initial progress report must be submitted to the
attending physician two weeks after treatment is begun or as
specified by the physician.

(iii)  The physician and therapist must review and evaluate
the plan of treatment monthly unless the physician recommends
an alternate schedule in writing.

(f)  The facility must document the delivery of
rehabilitative services in the resident record.

(3)  The facility must provide or arrange for regular and
emergency dental care for residents.

(a)  Dental care provisions shall include:
(b)  development of oral hygiene policies and procedures

with input from dentists;
(c)  presentation of oral hygiene in-service programs by

knowledgeable persons;
(d)  development of referral service for those residents who

do not have a personal dentist; and
(e)  arrangement for transportation to and from the dentist's

office.

R432-150-24.  Food Services.
(1)  The facility must provide each resident with a safe,

palatable, well-balanced diet that meets the daily nutritional and
special dietary needs of each resident.

(2)  There must be adequate staff employed by the facility
to meet the dietary needs of the residents.

(a)  The facility must employ a dietitian either full-time,
part-time, or on a consultant basis.

(b)  The dietitian must be certified in accordance with Title
58, Chapter 49, Dietitian Certification Act.

(c)  If a dietitian is not employed full-time, the
administrator must designate a full-time person to serve as the
dietetic supervisor.

(d)  If the dietetic supervisor is not a certified dietitian, the
facility must document at least monthly consulation by a
certified dietitian according to the needs of the residents.

(e)  The dietetic supervisor shall be available when the
consulting dietitian visits the facility.

(3)  The facility must develop menus that meet the
nutritional needs of residents to the extent medically possible.

(a)  Menus shall be:
(i)  prepared in advance;
(ii)  followed;
(iii)  different each day;
(iv)  posted for each day of the week;
(v)  approved and signed by a certified dietician and;
(vi)  cycled no less than every three weeks.
(b)  The facility must retain documentation for at least three

months of all served substitutions to the menu.
(4)  The facility must make available for Department

review all food sanitation inspection reports of State or local
health department inspections.

(5)  The attending physician must prescribe in writing all
therapeutic diets.

(6)  There must be no more than a 14-hour interval
between the evening meal and breakfast, unless a substantial
snack is served in the evening.

(7)  The facility must provide special eating equipment and
assistive devices for residents who need them.

(8)  The facility's food service must comply with the Utah
Department of Health Food Service Sanitation Regulations
R392-100.

(9)  The facility must maintain a one-week supply of
nonperishable staple foods and a three-day supply of perishable
foods to complete the established menu for three meals per day,
per resident.

(10)  A nursing care facility may use trained dining
assistants to aid residents in eating and drinking if:

(a)  a licensed practical nurse-geriatric care manager,
registered nurse , advance practice registered nurse, speech
pathologist, occupational therapist, or dietitian has assessed that
the resident does not have complicated feeding problems, such
as recurrent lung aspirations, behaviors which interfere with
eating, difficulty swallowing, or tube or parenteral feeding; and

(b)  The service plan or plan of care documents that the
resident needs assistance with eating and drinking and defines
who is qualified to offer the assistance.

(11)  If the nursing care facility uses a dining assistant, the
facility must assure that the dining assistant:

(a)  has completed a training course from a Department-
approved training program;

(b)  has completed a background screening pursuant to
R432-35; and

(c)  performs duties only for those residents who do not
have complicated feeding problems.

(12)  A long-term care facility, employee organization,
person, governmental entity, or private organization must
submit the following to the Department to become Department-
approved training program:

(a)  a copy of the curriculum to be implemented that meets
the requirements of subsection (13); and

(b)  the names and credentials of the trainers.
(13)  The training course for the dining assistant shall

provide eight hours of instruction and one hour of observation
by the trainer to ensure competency.  The course shall include
the following topics:

(a)  feeding techniques;
(b)  assistance with eating and drinking;
(c)  communication and interpersonal skills;
(d)  safety and emergency procedures including the

Heimlich manuever;
(e)  infection control;
(f)  resident rights;
(g)  recognizing resident changes inconsistent with their

normal behavior and the importance in reporting those changes
to the supervisory nurse;

(h)  special diets;
(i)  documentation of type and amount of food and

hydration intake;
(j)  appropriate response to resident behaviors, and
(k)  use of adaptive equipment.
(14)  The training program shall issue a certificate of

completion and maintain a list of the dining assistants.  The
certifcate shall include the training program provider and
provider's telephone number at which a long-term care facility
may verify the training, and the dining assistant's name and
address.
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(15)  To provide dining assistant training in a Department-
approved program, a trainer must hold a current valid license to
practice as:

(a)  a registered nurse, advanced practice registered nurse
or licensed practical nurse-geriatric care manager pursuant to
Title 58, Chapter 31b;

(b)  a registered dietitian, pursuant to Title 58, Chapter 49;
(c)  a speech-language pathologist, pursuant to Title 58,

Chapter 41; or
(d)  an occupational therapist, pursuant to Title 58, Chapter

42a.
(16)  The Department may suspend a training program if

the program's courses do not meet the requirements of this rule.
(17)  The Department may suspend a training program

operated by a nursing care facility if:
(a)  a federal or state survey reveals failure to comply with

federal regulations or state rules regarding feeding or dining
assistant programs;

(b)  the facility fails to provide sufficient, competent staff
to respond to emergencies;

(c)  the Department sanctions the facility for any reason; or
(d)  the Department determines that the facility is in

continuous or chronic non-compliance under state rule or that
the facility has provided sub-standard quality of care under
federal regulation.

R432-150-25.  Medical Records.
(1)  The facility must implement a medical records system

to ensure complete and accurate retrieval and compilation of
information.

(2)  The administrator must designate an employee to be
responsible and accountable for the processing of medical
records.

(a)  The medical records department must be under the
direction of a registered record administrator, RRA, or an
accredited record technician, ART.

(b)  If an RRA or ART is not employed at least part time,
the facility must consult with an RRA or ART according to the
needs of the facility, but not less than semi-annually.

(3)  The resident medical record and its contents must be
retained, stored and safeguarded from loss, defacement,
tampering, and damage from fires and floods.

(a)  Medical records must be protected against access by
unauthorized individuals.

(b)  Medical records must be retained for at least seven
years.  Medical records of minors must be kept until the age of
eighteen plus four years, but in no case less than seven years.

(4)  The facility must maintain an individual medical record
for each resident.  The medical record must contain written
documentation of the following:

(a)  records made by staff regarding daily care of the
resident;

(b)  informative progress notes by staff to record changes
in the resident's condition and response to care and treatment in
accordance with the care plan;

(c)  a pre-admission screening;
(d)  an admission record with demographic information and

resident identification data;
(e)  a history and physical examination up-to-date at the

time of the resident's admission;
(f)  written and signed informed consent;
(g)  orders by clinical staff members;
(h)  a record of assessments, including the comprehensive

resident assessment, care plan, and services provided;
(i)  nursing notes;
(j)  monthly nursing summaries;
(k)  quarterly resident assessments;
(l)  a record of medications and treatments administered;
(m)  laboratory and radiology reports;

(n)  a discharge summary for the resident to include a note
of condition, instructions given, and referral as appropriate;

(o)  a service agreement if respite services are provided;
(p)  physician treatment orders; and
(q)  information pertaining to incidents, accidents and

injuries.
(r)  If a resident has an advanced directive, the resident's

record must contain a copy of the advanced directive.
(5)  All entries into the medical record must be

authenticated including date, name or identifier initials, and title
of the person making the entries.

(6)  Resident respite records must be maintained within the
facility.

R432-150-26.  Housekeeping Services.
(1)  The facility must provide a safe, clean, comfortable

environment, allowing the resident to use personal belongings
to create a homelike environment.

(a)  Cleaning agents, bleaches, insecticides, poisonous,
dangerous, or flammable materials must be stored in a locked
area to prevent unauthorized access.

(b)  The facility must provide adequate housekeeping
services and sufficient personnel to maintain a clean and
sanitary environment.

(i)  Personnel engaged in housekeeping or laundry services
cannot be engaged concurrently in food service or resident care.

(ii)  If housekeeping personnel also work in food services
or direct patient care services, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary environment.

R432-150-27.  Laundry Services.
(1)  The administrator must designate a person to direct the

facility's laundry service.  The designee must have experience,
training , or knowledge of the following:

(a)  proper use of chemicals in the laundry;
(b)  proper laundry procedures;
(c)  proper use of laundry equipment;
(d)  facility policies and procedures; and
(e)  federal, state and local rules and regulations.
(2)  The facility must provide clean linens, towels and wash

cloths for resident use.
(3)  If the facility contracts for laundry services, there must

be a signed, dated agreement that details all services provided.
(4)  The facility must inform the resident and family of

facility laundry policy for personal clothing.
(5)  The facility must ensure that each resident's personal

laundry is marked for identification.
(6)  There must be enough clean linen, towels and

washcloths for at least three complete changes of the facility's
licensed bed capacity.

(7)  There must be a bed spread for each resident bed.
(8)  Clean linen must be handled and stored in a manner to

minimize contamination from surface contact or airborne
deposition.

(9)  Soiled linen must be handled, stored, and processed in
a manner to prevent contamination and the spread of infections.

(10)  Soiled linen must be sorted in a separate room by
methods affording protection from contamination.

(11)  The laundry area must be separate from any room
where food is stored, prepared, or served.

R432-150-28.  Maintenance Services.
(1)  The facility must ensure that buildings, equipment and

grounds are maintained in a clean and sanitary condition and in
good repair at all times for the safety and well-being of
residents, staff, and visitors.

(a)  The administrator shall employ a person qualified by
experience and training to be in charge of facility maintenance.



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 135

(b)  If the facility contracts for maintenance services, there
must be a signed, dated agreement that details all services
provided.  The maintenance service must meet all requirements
of this section.

(c)  The facility must develop and implement a written
maintenance program (including preventive maintenance) to
ensure the continued operation of the facility and sanitary
practices throughout the facility.

(2)  The facility must ensure that the premises is free from
vermin and rodents.

(3)  Entrances, exits, steps, ramps, and outside walkways
must be maintained in a safe condition with regard to snow, ice
and other hazards.

(4)  Facilities which provide care for residents who cannot
be relocated in an emergency must make provision for
emergency lighting and heat to meet the needs of residents.

(5)  Functional flashlights shall be available for emergency
use by staff.

(6)  All facility equipment must be tested, calibrated and
maintained in accordance with manufacturer specifications.

(a)  Testing frequency and calibration documentation shall
be available for Department review.

(b)  Documentation of testing or calibration conducted by
an outside agency must be available for Department review.

(7)  All spaces within buildings which house people,
machinery, equipment, approaches to buildings, and parking lots
must have lighting.

(8)  Heating, air conditioning, and ventilating systems must
be maintained to provide comfortable temperatures.

(9)  Back-flow prevention devices must be maintained in
operating condition and tested according to manufacturer
specifications.

(10)  Hot water temperature controls must automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents. Hot water must be delivered to public
and resident care areas at temperatures between 105-115 degrees
F.

(11)  Disposable and single use items must be properly
disposed of after use.

(12)  Nursing equipment and supplies must be available as
determined by facility policy in accordance with the needs of the
residents.

(13)  The facility must have at least one first aid kit and a
first aid manual available at a specified location in the facility.
The first aid manual must be a current edition of a basic first aid
manual approved by the American Red Cross or the American
Medical Association.

(14)  The facility must have at least one OSHA-approved
spill or clean-up kit for blood-borne pathogens.

(15)  Vehicles used to transport residents must be:
(a)  licensed with a current vehicle registration and safety

inspection;
(b)  equipped with individual, size-appropriate safety

restraints such as seat belts which are defined in the federal
motor vehicle safety standards contained in the Code of Federal
Regulations, Title 49, Section 571.213, and are installed and
used in accordance with manufacturer specifications;

(c)  equipped with a first aid kit as specified in R432-150-
28(13); and

(d)  equipped with a spill or clean-up kit as specified in
R432-150-28(14).

R432-150-29.  Emergency Response and Preparedness Plan.
(1)  The facility must ensure the safety and well-being of

residents and make provisions for a safe environment in the
event of an emergency or disaster.  An emergency or disaster
may include utility interruption, explosion, fire, earthquake,
bomb threat, flood, windstorm, epidemic, and injury.

(2)  The facility must develop an emergency and disaster

plan that is approved by the governing board.
(a)  The facility's emergency plan shall delineate:
(i)  the person or persons with decision-making authority

for fiscal, medical, and personnel management;
(ii)  on-hand personnel, equipment, and supplies and how

to acquire additional help, supplies, and equipment after an
emergency or disaster;

(iii)  assignment of personnel to specific tasks during an
emergency;

(iv)  methods of communicating with local emergency
agencies, authorities, and other appropriate individuals;

(v)  individuals who shall be notified in an emergency in
order of priority; and

(vi)  methods of transporting and evacuating residents and
staff to other locations.

(b)  The facility must have available at each nursing station
emergency telephone numbers including responsible staff
persons in the order of priority.

(c)  The facility must document resident emergencies and
responses, emergency events and responses, and the location of
residents and staff evacuated from the facility during an
emergency.

(d)  The facility must conduct and document simulated
disaster drills semi-annually.

(3)  The administrator must develop a written fire
emergency and evacuation plan in consultation with qualified
fire safety personnel.

(a)  The evacuation plan must delineate evacuation routes,
location of fire alarm boxes, fire extinguishers, and emergency
telephone numbers of the local fire department.

(b)  The facility must post the evacuation plan in prominent
locations in exit access ways throughout the building.

(c)  The written fire or emergency plan must include fire
containment procedures and how to use the facility alarm
systems and signals.

(d)  Fire drills and fire drill documentation must be in
accordance with the State of Utah Fire Prevention Board, R710-
4.

R432-150-30.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in Section 26-21-11 and
R432-3-6 and be punished for violation of a class A
misdemeanor as provided in Section 26-21-16.

KEY:  health care facilities
April 11, 2011 26-21-5
Notice of Continuation February 13, 2017 26-21-16
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R432.  Health, Family Health and Preparedness, Licensing.
R432-151.  Mental Disease Facility.
R432-151-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-151-2.  Purpose.
The purpose of the rule is to establish program standards

for a mental disease facility (MDF) that is engaged primarily in
providing diagnosis, treatment or care of persons with mental
disease, including medical attention, nursing care and related
services.

R432-151-3.  General Provisions.
(1)  R432-150 also applies to a Mental Disease Facility.
(2)  The Department shall consider the following to

determine whether a facility is an MDF:
(a)  The facility specializes in providing psychiatric care

and treatment, with emphasis on active treatment programs
which focus on mental disease.

(b)  Fifty per cent or more of the residents in the facility
have a diagnosis of mental disease (using the ICD-9-CM codes)
excluding the following:

(i)  290 through 294.9 and 310 through 310.9 for senility
or organic brain syndrome;

(ii)  317 through 319 for mental retardation;
(iii)  314 through 315.9 for individuals suffering

impairment of general intellectual functioning or adaptive
behavior similar to that of mentally retarded persons; and

(iv)  309 and 316 for Adjustment Reaction or Psychic
factors associated with disease classified elsewhere.

(3)  A facility that is determined to be an MDF according
to this rule must be licensed as a mental disease facility.

(4)  When a facility census identifies 40 per cent or more
of the resident population with a mental disease diagnosis, the
Department may request the facility to submit a completed Utah
Level of Care Survey (ULOCS).

R432-151-4.  Definitions.
(1)  See common definitions in rule R432-1-3.
(2)  Special definitions.
(a)  "Utah Level of Care Scale" means the results of an

empirical, validated assessment of resident level of function
using the Utah Level of Care Survey instrument.

(b)  "Utah Level of Care Survey" means a survey which
includes a set of behavioral observations that provide a cross-
sectional profile of resident functional deficits and care needs.
The scale defines six service pattern types which reflect
simultaneous consideration of physical and psychosocial care
needs.

R432-151-5.  Treatment Programs.
The facility shall develop and maintain standards through

written policies and procedures for staff participation and for
resident services.

(1)  Goals, objectives, and available programs for treatment
of mental disease shall be developed in such a manner that
performance and effectiveness can be measured.

(2)  These standards shall comply with the rules and shall
encourage both quality of care and quality of life.

R432-151-6.  Program Standards.
(1)  Each resident shall receive individualized treatment,

which includes at least the following:
(a)  Provision of treatment services, regardless of the

source(s) of financial support;
(b)  Provision of services in the least restrictive

environment possible;
(c)  Provision of an individualized resident care plan which

has regular periodic review;

(d)  Invitation for active participation by residents and their
responsible parent, relative, friend, or guardian in the
development of resident care plans;

(e)  Competent, qualified, and experienced professional
staff to implement and supervise the resident care plan.

(2)  The facility shall develop policies to assure that
services are provided with sufficient resources (such as program
funds, staff, equipment, supplies, and space) to meet resident
needs.

(3)  The facility shall maintain programs, beds, and
services that are available 24 hours a day, seven days a week.

(4)  Written policies and procedures shall define what
action is to be taken when maladaptive behavior exceeds criteria
for program participation.

(5)  Services not directly provided within the facility must
have written agreements or arrangements to obtain such services
whenever they are authorized or prescribed.  Such services may
include special assessments or therapeutic treatment programs.

(6)  The facility shall establish written policies and
procedures which include:

(a)  Admission criteria which describe selection of the
population served, including age groups and other relevant
characteristics;

(b)  The intake process;
(c)  Criteria for resident participation in programs;
(d)  Specific treatment modalities;
(i)  Identify services provided in the modality; and
(ii)  Identify goals and objectives of the modality;
(e)  Crisis intervention and emergency services;
(f)  Use of involuntary medication or physical restraints;
(g)  Restrictive procedures;
(h)  Methods to collect, process, report, and disseminate

resident assessment data;
(i)  Case coordination and case management;
(j)  Development and periodic review of plans of treatment;
(k)  Discharge planning;
(l)  Staff in-service needs;
(m)  Responsibility for medical and dental care;
(n)  Provisions for family participation in the treatment

program;
(o)  Arrangements for clothing, allowances, and gifts;
(p)  Provisions to allow resident departure from the facility

as part of activities offered in the program;
(q)  When the resident leaves the facility against medical

advice.
(7)  The facility shall develop job descriptions to delineate

the roles and responsibilities of team members and to establish
supervisory and organizational relationships.

(8)  The professional staff shall determine qualifications
required to assume specific responsibilities.  Individual
personnel files shall contain documentation to verify whether
health care staff meet state and local requirements for
certificates, licenses, or registrations.

(9)  There shall be a written and dated consent form signed
by the resident or the resident's legal guardian for the use of,
participation in, or performance of the following:

(a)  Surgical procedures;
(b)  Procedures that place the resident at risk;
(c)  Transfer;
(d)  Other procedures where consent is required by law.
(10)  The resident shall be allowed visitors, regardless of

age, unless such visits are clinically contraindicated, and if so,
the reasons must be documented by the professionals who made
this decision.

(11)  Areas shall be provided for residents to visit in
private, unless such privacy is contraindicated and documented
in the resident's record and plan of treatment.

R432-151-7.  Environment.
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(1)  Each facility shall establish an environment to enhance
a positive self-image of residents and preserve individual
dignity.

(a)  Programs which assume responsibility for security and
yet maintain an open-door policy are encouraged.

(b)  Treatment programs shall be conducted without
disruption of, or disturbance to, other facility programs.

(2)  The facility shall be designed, constructed, equipped,
and operated to promote efficient and effective conduct of
treatment programs and to protect health and safety both for the
residents served and for the staff.

(3)  The facility shall meet environmental needs of the
residents.

(4)  The facility shall provide adequate space for the
program to carry out its goals.

(a)  When resident needs or program goals include outdoor
activity, areas and facilities shall be provided.

(i)  Natural terrain and community resources may provide
options for outdoor activities.

(ii)  Other areas appropriate to resident activities may
include an auditorium, stage, swimming pool, canteen, etc.  (iii)
Activities may take place within the community setting in
affiliation with churches, schools, organizations, etc.

(b)  Content of program plans shall describe circumstances
for use of available resources, and when necessary, have written
affiliation agreements.

(c)  Recreational equipment must be maintained in working
order.

(5)  Design, location, and furnishings of program areas
shall accommodate residents and visitors.  The need for privacy
or support from staff as well as goals of the facility programs
shall be taken into consideration.

(6)  Clocks and calendars shall be provided to promote
awareness of time and season.

(7)  Books, current magazines, and daily newspapers shall
be available to the residents.

(8)  Areas shall be available for a range of social activities
from two-person conversations to group activities.  Areas shall
also be available where a resident can be alone when this is not
in conflict with the individual's treatment program.

(9)  Noise-producing equipment and appliances shall not
interfere with other activities or the therapeutic program.
Written policies and procedures shall address the use and
location of this equipment such as radios, televisions, record
players, musical instruments, tape players, etc.

(10)  Space and general equipment shall be provided for
table games and pursuit of individual hobbies.

(a)  Equipment and games shall be accessible to residents.
(b)  Hobby supplies, as well as arts and crafts materials

used in therapeutic activity, shall be available according to
residents' cultural or educational backgrounds and needs under
the management of Activity Services.

(11)  Dining areas shall be pleasant and promote a
congenial, relaxed atmosphere.

(a)  Dining rooms shall be supervised during meals by staff
personnel to provide assistance and to ensure that each resident
receives adequate amounts and varieties of foods.

(b)  Food shall be served in an attractive and appetizing
manner, as planned in menus, and at realistic mealtimes.

(c)  Menus shall provide color and variety in meeting
nutritional needs.

(d)  Provisions shall be made in the menus and dining areas
to cover special occasions, holidays, and weekends.

(e)  The facility shall make available an area which allows
resident access for preparation and serving of food, beverages,
or snacks.  Facility policy shall establish guidelines for resident
use, such as leisure time activity, or, to offer rehabilitation or
habilitation in a therapeutic environment.

(f)  Bedrooms shall be assigned on the basis of the

resident's need for group support, privacy, or independence.
(i)  Rooms shall have doors for privacy, and an appropriate

bed with mattress, pillow, fresh linens, and blankets furnished
by the facility.

(ii)  There shall be closet or storage space for personal
items and clothing which the resident has and shall be allowed
to use or wear.

(iii)  The selection of residents assigned to a room shall be
appropriate to the ages, development, and needs of the resident
and to the goals of the program.

(iv)  When rooms are shared, individual privacy must be
provided by curtains, by partitions or by furniture arrangement.

(v)  Provision shall be made for residents who need extra
sleep, who have sleep disturbances, or who need greater
privacy.

(g)  Residents shall be encouraged to maintain their
sleeping and living areas and perform other day-to-day
housekeeping activities to support non-impaired functioning, or
to learn rehabilitation or habilitation responsibilities. Staff
assistance and equipment shall be provided as needed.

(h)  Residents shall be allowed to keep and display
personal belongings and to add personal decorations to their
rooms. The facility shall have written policies to govern use of
decorative displays.

(i)  Grooming and personal hygiene articles shall be readily
accessible and shall be appropriate to the age, behavior, and
clinical status of the resident.

(i)  If access to potentially dangerous grooming aids or
other personal items is contraindicated, a resident's personal
articles may be kept under lock and key by the staff.

(ii)  The professional staff must explain to the resident the
conditions under which the articles may be used.

(iii)  The treatment plan must also incorporate such
restrictions and use.

(j)  Good standards for grooming and personal hygiene
including bathing, oral hygiene, care of hair and nails, and toilet
habits shall be taught or maintained.  Individual resident goals
shall be written in the plans of treatment.

(k)  Clothing shall be appropriate.
(i)  Clothing shall be in good repair, of proper size, suited

to the climate, and similar to clothing worn in the community.
(ii)  Training and assistance in the selection and proper

care of clothing shall be available as needed.
(iii)  Training goals must be incorporated into the resident

care plan.
(iv)  An adequate amount of clothing shall be available to

permit laundering, cleaning, and repair.
(l)  Toilet and bathing facilities shall afford privacy with

doors, toilet seats, partitions, and shower curtains.
(m)  There shall be opportunity to participate in social

events with persons of the opposite sex under adequate
supervision.

(n)  The resident shall retain possession of personal items
such as tobacco products, cosmetics, watches, appliances, and
money, except where possession may be restricted in the
resident care plan.

(o)  The resident shall have access to a personal funds
account maintained by the business office or as specified by
facility policy. Personal resource funds which a resident may
have should be kept in this account.

R432-151-8.  Construction and Physical Environment.
Refer to R432-5, Nursing Facility Construction.

R432-151-9.  Administration and Organization.
(1)  Program Director.
(a)  The program director shall be a qualified health

professional with a minimum of one year's experience in an
established program for treatment of mental disease.
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(b)  The program director shall have a degree in
administration, psychology, social work, nursing, or medicine
and be licensed, certified or registered by the Utah Department
of Commerce.

(c)  The program director shall be appointed in writing by
the governing body, and shall be accountable for the overall
function of the program.

(d)  The program director shall be accountable, whether by
performance or by delegation, for the following functions:

(i)  Develop written short-term and long-term goals for the
treatment program;

(ii)  Develop written policy and procedures, review them at
least annually, and revise as necessary.  Dates of review shall be
documented;

(iii)  Utilize quality assurance methods to assess efficiency
and effectiveness of the program;

(iv)  Supervise the development and implementation of
each resident's individualized resident care plan;

(v)  Supervise appropriate delivery of program modalities
and services;

(vi)  Integrate various aspects of the treatment program;
(vii)  Maintain thorough clinical records for each resident;
(viii)  Establish periodic reviews of each resident care plan;
(ix)  Provide orientation for each new employee to acquaint

them with the philosophy, organization, practices, and goals of
the treatment program;

(x)  Provide in-service training for any employee who has
not achieved the desired level of competence;

(xi)  Promote continuing education opportunities for all
employees to update and improve their skills.

(2)  Professional Staff.
(a)  The facility shall have administrative, qualified health

care professional, and support staff available to assess and
address resident needs within its scope of services.

(b)  Qualified professional staff includes psychiatrists,
physicians, clinical psychologists, social workers, licensed
nurses, and other health care professionals in sufficient number
to provide services offered by the facility.

(c)  When qualified professional staff members other than
nursing staff are not available on a full-time basis, they shall be
available on a part-time basis or by contract agreement to fulfill
the requirements and needs of the treatment programs offered.

(d)  The professional staff shall determine what
qualifications are required to assume specific responsibilities.

(i)  All members of the treatment team who have been
assigned specific responsibilities shall be qualified for that
position by training and experience.

(ii)  Services shall be supervised by qualified, licensed
personnel.

(e)  All staff shall be licensed, certified or registered as
required by the Utah Department of Commerce, Division of
Occupational and Professional Licensing.

(i)  The facility shall maintain documentation and copies of
the license, certification, or registration for Department review.

(ii)  Failure to ensure that employees are current for
licensure, certification or registration may result in sanctions to
the facility license.

(f)  The facility shall have a Health Surveillance policy
which conforms with R432-150-10(4).

(3)  Orientation.
(a)  These rules shall apply in addition to R432-150-10(5).
(b)  All new employees shall be oriented to job

requirements, personnel policies, and job training beginning the
first day of employment.

(c)  Documentation shall be signed by the employee and
supervisor to indicate basic orientation has been completed
during the first three months of employment.

(d)  New employees shall receive orientation to the
following:

(i)  Administration, organization, policies and procedures,
job training, responsibilities, and philosophy of the treatment
program;

(ii)  Resident rights;
(iii)  Safety and security procedures for fire, disaster, and

AWOL;
(iv)  Symptoms of residents with maladaptive behaviors;
(v)  Training how to respond appropriately to residents'

sexual behavior;
(vi)  Suicide precautions;
(vii)  Procedures for first aid and medical emergencies;
(viii)  Medical recording or charting; medication sheets if

pertinent to the job assignment;
(ix) Reporting abuse, neglect and exploitation; and
(x)  Quality assurance objectives.
(e)  Registered nurses and licensed practical nurses will

receive additional orientation to the following:
(i)  Concepts of treatment for residents with mental disease;
(ii)  Roles and functions of nurses in treatment programs

for residents with mental disease;
(iii)  Nursing policy and procedure manuals;
(iv)  Psychotropic medications.
(4)  Staff growth and development.
(a)  These rules shall apply addition to R432-150-10(6).
(b)  In-service sessions shall be planned in advance and

shall be held at least quarterly.
(c)  In-service education shall be available to all

employees.
(i)  Aides shall receive at least the following training:
(A)  Basic health - to learn nursing skills in non-

complicated nursing situations;
(B)  Basic first aid;
(C)  Communications;
(D)  Introduction to human services;
(E)  Understanding behavior - the resident's and the staff's;

appropriate and inappropriate behaviors; responsibility to report
undesirable behaviors to supervisors.

(ii)  Licensed professional staff shall receive continuing
education to keep informed of significant new developments
and skills.

(iii)  The facility should make use of opportunities outside
the facility, such as workshops, institutes, seminars, and formal
classes to supplement the facility's program of continuing
education.

R432-151-10.  Resident Evaluation.
(1)  Evaluation - Recognition of mental health needs and

intervention/treatment for residents should be considered,
documented, and implemented.

(2)  At least two of the following criteria, which can be
verified through medical record documentation, shall be used to
identify whether there is a need for evaluation of mental disease:

(a)  When there are marked changes in the person's
behavior;

(b)  When behavioral and socially functional strengths
become weaknesses, and to what extent this has occurred;

(c)  When the mood of a resident is prolonged,
exaggerated, and not in keeping with the circumstances of the
attending situation and environment;

(d)  When these abnormal exaggerated states extend over
unusually long periods of time, whether lasting for days, weeks,
or months; criteria for abnormal behavior involves depth,
duration, and situations;

(e)  When observations of behavior take into account the
resident's postures, gestures, tone of voice, walk, ideas
expressed, intellectual symptoms, emotions/emotional
responses, and degree of motor activity;

(f)  When there are special supervisory precautions
recommended for the health and safety of the resident
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(situations such as suicidal; runaway; careless smoker; history
of non-compliance with medication).

(3)  Service patterns shall be determined using the Utah
Level of Care Survey.  The outcome may affect whether the
facility should be considered an MDF.

R432-151-11.  Admission.
(1)  This section shall apply in addition to R432-150-13.
(2)  Admission shall be determined by treatment program

criteria and the needs of the residents.
(a)  Admission criteria shall be clearly stated in writing in

facility policies.
(b)  Acceptance of a resident for treatment shall be based

on the following:
(i)  The resident requires treatment appropriate to the

environmental restrictions and level of care provided by the
facility;

(ii)  The treatment required is appropriately provided
within the program;

(iii)  Alternative placement for less intensive care or less
restrictive environment is not available.

(c)  Admitting personnel will inform applicants during the
intake process about the following:

(i)  Services that are available;
(ii)  Activities and goals of the treatment program;
(iii)  Information shall be obtained during the intake

process to facilitate development of a preliminary resident care
plan.

R432-151-12.  Resident Rights.
(1)  These rules shall apply in addition to R432-150-12 and

shall provide emphasis to resident rights.
(2)  The facility shall support and protect the resident's

basic rights as follows:
(a)  being allowed to take responsibility for oneself;
(b)  to be free to exercise judgement;
(c)  to exist as an individual;
(d)  to preserve unimpaired functions.
(3)  These rights shall include the following:
(a)  The resident has the right to receive treatment that does

not create irreversible conditions.
(b)  Residents shall be allowed to conduct private telephone

conversations with family and friends.
(i)  When therapeutic indications necessitate restrictions on

visitors, telephone calls, or other communications, those
restrictions shall be evaluated for therapeutic effectiveness by
responsible staff at least every seven days.

(ii)  Evaluations and determinations will be documented.
(iii)  When limitations on visitors, telephone calls, or other

communications are indicated for practical reasons due to
expense of travel or long distance telephone calls such
limitations shall be determined with participation of the resident
and other persons involved.

(c)  Each resident shall have the right to request the opinion
of a consultant at his or her expense, or to request an in-house
review of the individual treatment plan.

(d)  Each resident shall be informed of his or her rights in
a language and vocabulary the resident should understand.

(e)  The resident shall have the right to be fully informed
about the following:

(i)  Rights and responsibilities of residents, including rules
governing resident conduct and types of infractions that can
result in restrictions or discharge.

(ii)  Staff members who are responsible for resident care,
their professional status, their staff relationship, and reasons for
changes in staff;

(iii)  Type of care, procedures, and treatment the resident
will receive;

(iv)  Use and disposition of special observation and

audiovisual techniques;
(v)  Risks, side effects, and benefits of medications and

treatment procedures used;
(vi)  Alternate treatment procedures that are available;
(vii)  The right to refuse specific medications or treatment

procedures and medical consequences as a result of such refusal;
(viii)  Costs to be borne by the resident or family, and

itemized cost, whenever possible, of services or treatment
rendered;

(ix)  Sources of reimbursement and any limitations placed
on duration of services.

(f)  The resident shall be informed immediately whenever
a right is taken away and why.  The circumstances to regain the
right shall also be explained.

(g)  Residents shall have the right to free exercise of
religious beliefs and to participate in religious worship services.
No individual will be coerced or forced into engaging in any
religious activity.

R432-151-13.  Resident Care Plans.
(1)  These rules shall apply in addition to R432-150-13 and

shall provide emphasis regarding resident care plans.
(2)  The written resident care plan shall be based on a

complete assessment of each resident, and should include the
resident's physical, emotional, behavioral, social, recreational,
legal, vocational, and nutritional needs.

(a)  The facility staff shall obtain, review, and update
assessment data.

(b)  When information has been obtained by other facilities
or agencies prior to the resident's admission, reports should be
obtained which cover the required assessments.

(3)  The preliminary resident care plan shall be completed
within seven days of admission.

(a)  Plans must be reviewed on a monthly basis for the first
three months; thereafter at intervals determined by the
interdisciplinary team but not to exceed every other month at
approximately 60-day intervals.

(b)  When a resident is discharged and readmitted, a new
resident care plan must be developed.

(4)  A physician or nurse practitioner shall assess each
resident's physical health within five days prior to or within 48
hours after admission.

(a)  A history and physical exam shall be done which
includes appropriate laboratory work-up;

(b)  a determination of the type and extent of special
examinations, tests, or evaluations needed; and

(c) when indicated, a thorough neurological exam.
(5)  A written comprehensive health assessment, compiled

by professional staff members, shall include the following:
(a)  Alcohol and drug history including the following:
(i)  drugs used in the past;
(ii)  drugs used recently, especially within the preceding 48

hours;
(iii)  drugs of preference;
(iv)  frequency with which each drug is used;
(v)  route of administration of each drug;
(vi)  drugs used in combination;
(vii)  dosages used;
(viii)  year of first use of each drug;
(ix)  previous occurrences of overdose, withdrawal, or

adverse drug reactions;
(x)  history of previous treatment received for alcohol or

drug abuse;
(b)  Degree of physical disability and indicated remedial or

restorative measures including:
(i)  nutrition,
(ii)  nursing,
(iii)  physical medicine, and
(iv)  pharmacologic intervention;
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(c)  Degree of psychological impairment and appropriate
measures to be taken to relieve treatable distress or to
compensate for non-reversible impairments;

(d)  Capacity for social interaction and what appropriate
rehabilitation or habilitation measures are to be undertaken,
including group living experiences and other activities to
maintain or increase the individual's capacity to independently
manage daily living.

(e)  A written emotional or behavioral assessment of each
resident shall be entered in the resident's record.  The
assessment shall include the following:

(i)  A history of previous emotional or behavioral problems
and treatment;

(ii)  The resident's current level of emotional and
behavioral functioning;

(iii)  A psychiatrist's evaluation within 30 days prior to or
within one week after admission;

(iv)  When indicated, a mental status assessment
appropriate to the age of the resident;

(v)  When indicated, psychological assessments which
include intellectual and personality testing;

(vi)  Other functional assessments such as language, self-
care ability, and visual-motor coordination.

(f)  A written social assessment of each resident shall
include information about the following:

(i)  Home environment;
(ii)  Childhood history;
(iii)  The resident's family circumstances; the current living

situation; social, ethnic, and cultural background; sexual abuse;
(iv)  Resident and family strengths and weaknesses;
(v)  Military service history if applicable;
(vi)  Financial resources;
(vii)  Religion;
(g)  A written activities assessment of each resident shall

include information about current skills, talents, aptitudes,
interests, and attitudes.

(h)  A nutritional needs assessment shall be conducted and
documented.

(i)  When appropriate, a written vocational assessment of
the resident shall include:

(i)  Previous occupations including brief descriptions of the
type of work, duration of employment, reasons for leaving, etc.;

(ii)  Education history, including academic or vocational
training;

(iii)  Past experiences and attitudes toward work, present
motivations, areas of interest, and possibilities for future
education, training, or employment.

(j)  When appropriate, a written assessment of the resident's
legal status shall include:

(i)  A history with information about competency, court
commitment, prior criminal convictions, any pending legal
actions;

(ii)  The urgency of the legal situation;
(iii)  How the individual's legal situation may influence

treatment.
(k)  The facility shall develop procedures which describe

early intervention for symptoms that are life-threatening, are
indicative of disorganization or deterioration, or may seriously
affect the treatment process.

(l)  The resident care plan shall comply with R432-150-
13(4) and include the following:

(i)  Treatment goals expressed as standards of achievement;
(ii)  Services or treatment to be provided (based on

assessments), at what intervals, and by whom;
(iii)  Nutritional requirements;
(iv)  Security precautions;
(v)  Precautions and interventions for maladaptive

behaviors;
(vi)  Restrictions or loss of privileges, if any; factors to

regain privileges;
(vii)  Date the plan was initiated and dates of subsequent

reviews;
(viii)  Discharge planning.

R432-151-14.  Active Treatment.
(1)  Active treatment programs shall provide services

reasonably expected to improve the resident's condition.
(2)  Active Treatment services shall be offered in an

environment that encompasses as many physical, interpersonal,
cultural, therapeutic, rehabilitative, and habilitative components
as necessary to achieve this purpose.

(3)  Active treatment shall fulfill these objectives:
(a)  To modify or minimize symptoms and conditions

contributing to the need for treatment;
(b)  To promote humane conditions, such as abilities to

relate constructively, to care, and to fulfill human needs
(affection, recognition, self-esteem, self-realization) within
individual capabilities.

(c)  If the planned or prescribed activities are primarily
diversional in nature and thus provide only some social or
recreational outlet for the resident, they shall not be regarded as
active treatment to improve the resident's condition.

(d)  Administration of a drug or drugs expected to
significantly alleviate a resident's symptoms shall not of itself
constitute active treatment.

(e)  An active treatment program shall include the
following components:

(i)  Supervision by a physician.
(ii)  An interdisciplinary professional evaluation.
(A)  that is completed preferably before admission to the

facility and definitely before the facility requests payment;
(B)  that consists of complete medical diagnosis, social and

psychological evaluations, and evaluation of the individual's
need for psychiatric care;

(C)  that is made by a psychiatrist (physician), a social
worker, and other professionals, at least one of whom is
qualified by at least one year of experience in treatment of
residents with mental disease.

(iii)  Periodic reevaluation (preferably on a quarterly basis,
but not to exceed six month intervals) medically, socially, and
psychologically by the staff involved in carrying out the
resident's individual plan of care.  This reevaluation must
include review of the individual's progress toward meeting the
plan objectives, appropriateness of the plan of care, assessment
of continuing need for institutional care, and consideration of
alternative methods or placement for care.

(iv)  An individualized written plan of care that sets forth
measurable goals or objectives stated in terms of desirable
behavior and that prescribes an integrated program of activities,
experiences, or therapies necessary for the individual to reach
those goals or objectives.

(v)  A post-institutional plan, as part of the individual plan
of care, developed by the interdisciplinary team prior to
discharge. This plan must include considerations for follow-up
services, protective supervision if necessary, and other services
available as needed in the resident's new environment.

(vi)  The resident's regular participation in professionally
developed and supervised activities, experiences, or therapies in
accordance with the resident's individualized plan of care.

R432-151-15.  Special Treatment Procedures.
(1)  The facility shall identify special treatment procedures

that require justification for use, and shall develop standards
governing the use of these procedures consistent with resident
rights and facility policy.

(2)  Standards must include:
(a)  Use of seclusion and time out;
(b)  Prescription and administration of drugs;
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(c)  Use of involuntary medication;
(d)  Use of procedures that involve physical risk for the

resident;
(e)  Use of procedures to treat maladaptive behaviors other

than use of painful stimuli.
(3)  Use of painful stimuli is not allowed.
(4)  Indications for use of special treatment procedures

shall be documented in the resident's record.

R432-151-16.  Security.
(1)  The facility shall follow its established written

procedure in the event of resident AWOL or elopement so that
the resident is returned to the facility in as short a time as
possible.

(2)  In all cases of AWOL, the program director, family or
significant others, and appropriate agencies outside the facility
(police, highway patrol, etc.) shall be notified according to
written facility policy and procedure.

(3)  There shall be documentation and review of all aspects
of the AWOL.

(a)  Notation of the AWOL must be in the resident record
with more detail in an incident report kept by the administrator.

(b)  These reports shall be made available for Department
review upon request.

(4)  Facility policy shall define the staff's escort
responsibility, conduct, and liability.

R432-151-17.  Industrial Therapy.
(1)  Job placement may be an element of resident treatment

and may be offered to provide therapeutic benefit on an
individual basis.

(2)  The goal of the industrial program shall include
development of the resident's skills to deal with situations and
problems which happen on the job, to accept responsibility, and
to perform under direction of supervisors.

(3)  No resident shall work as a substitute for staff.
(4)  The job placement shall comply with local, state, and

federal laws and regulations.
(5)  Compensation.
(a)  Residents who have a job shall receive pay

commensurate with the economic value of the work.
(b)  The resident shall receive appropriate compensation for

labor performed away from the facility.
(c)  Residents may be encouraged to perform personal

housekeeping tasks without compensation as part of a
rehabilitation or habilitation program.

R432-151-18.  Transfer Agreements.
(1)  This section shall apply in addition to R432-150-22.
(2)  Each referral to and from the facility shall be governed

by criteria that the most effective treatment in the least
restrictive environment shall be available and accessible to a
resident.

(a)  The staff shall assess resident needs and provide
necessary services within the facility according to its treatment
capabilities.

(b)  Services of other facilities shall be utilized when the
resident requires care beyond the capabilities of the facility.

(3)  Transfer agreements between facilities shall be
obtained.

(a)  Continuity of resident care shall be a joint
responsibility between the facilities involved.

(b)  Continuity of resident care is assured by providing:
(i)  Reason(s) for the referral;
(ii)  Information about the resident such as current

treatment, medications, behavior, special precautions;
(iii)  Current treatment objectives;
(iv)  Suggestions for continued coordination between the

receiving and referring facility;

(v)  Information whom to contact, such as significant
others or treatment coordinator.

(4)  Residents shall not be transferred to another facility
without prior contact with that facility.  The referring treatment
coordinator shall contact the receiving facility immediately or
within 24 hours to insure temporary placement or admission.

(5)  All information pertaining to clients shall be kept
confidential and disclosed only by authorized staff to others
directly involved in the resident's care and treatment except
under the following conditions:

(a)  When a resident's written informed consent is obtained
to share specific information with appropriate parties;

(b)  When an emergency exists with reason to believe there
is imminent danger to the resident or others;

(c)  When there is a court order to produce specific records;
(d)  When the law enforcement agency requires release of

specific pertinent information.

R432-151-19.  Physician Services.
(1)  This section shall apply in addition to R432-150-16.
(2)  A physician should be responsible to monitor physical

or medical needs; a psychiatrist must be responsible to monitor
mental health needs and medications prescribed for these needs.

(3)  General requirements.
(a)  Each resident in need of psychiatric services shall be

under the care of a psychiatrist licensed to practice in Utah.
(b)  Each resident shall be permitted to choose a personal

psychiatrist.
(c)  Psychiatrist responsibilities.
(i)  A psychiatrist must complete a psychiatric evaluation

within 30 days prior to, or within one week after, admission.
(ii)  Requirements for psychiatrist visits shall be the same

as requirements for physician visits in R432-150-16. EXCEPT:
(A)  Whenever possible, visits should be made on

alternating months from physician visits.
(B)  The psychiatrist shall see the resident whenever

necessary but at least every other month at approximately 60-
day intervals.

(C)  The psychiatrist may have the option to establish and
follow an alternate schedule of visits, but visits must not exceed
four month intervals.

(D)  A progress note shall be written in the resident's
record at each visit.

R432-151-20.  Nursing Services.
(1)  Nursing services shall be available to residents who

require such services.
(2)  There shall be nursing staff available according to

Table 1 to meet medical needs.
(a)  There shall be 24-hour licensed nurse coverage.
(b)  In a skilled nursing facility, a registered nurse shall be

on duty at least sixteen hours per 24-hour period seven days a
week to plan, assign, supervise or provide, and evaluate nursing
care needs of the residents.

(3)  All prescribed medications shall be administered by
licensed personnel.

(4)  In an intermediate care facility, if the health services
supervisor is a licensed practical nurse, the registered nurse
consultant shall be contacted within three days of a new
admission to review the resident care plan.

(5)  Schedules shall be maintained to indicate hours
worked in the treatment program by regularly assigned and
relief registered nurses, licensed practical nurses, and aides.
The facility shall retain staff schedules and payroll records for
at least a 12-month period.

(6)  Aides performing housekeeping, dietary, or other
functions shall maintain time records reflecting actual time spent
in nursing care and time spent in other tasks.  Time spent in
other tasks will not be included in nursing care staffing ratios.
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(7)  Table 1 represents the minimum acceptable standards
for hours of nursing care; additional staffing time may be
necessary to accommodate variables such as staff illness or
vacation, resident census, or status and behavior of residents.

TABLE 1

HOURS OF NURSING CARE PER SKILLED AND INTERMEDIATE LEVEL
RESIDENT

    Type of           Total Nursing           Licensed Nursing
    Resident          Hours per Resident      Hours per resident
                       per 24 hrs.             per 24 hrs.
                      (RN + LPN + Aide)       (RN + LPN only)

    SKILLED           2.5 (150 minutes)       30% (45 minutes)(a)

   INTERMEDIATE       2.0 (120 minutes)       30% (36 minutes)(a)

     (a)  Shall not include director of nursing or health services
supervisor in a facility with a resident census over 60.

R432-151-21.  Resident Records.
(1)  These rules shall apply in addition to R432-150-25 and

shall provide emphasis regarding resident records.
(2)  Contents of the resident record shall describe the

resident's physical and mental health status at the time of
admission, the services provided, the progress made, and the
resident's physical and mental health status at the time of
discharge.

(3)  The resident record shall contain the following:
(a)  Identifying data that is recorded on standardized forms:
(i)  the resident's name;
(ii)  home address;
(iii)  home telephone number;
(iv)  date of birth;
(v)  sex;
(vi)  race or ethnic origin;
(vii)  next of kin;
(viii)  education;
(ix)  marital status;
(x)  type and place of last employment;
(xi)  date of admission;
(xii)  legal status, including relevant legal documents;
(xiii)  date the information was gathered; and names and

signatures of the staff members gathering the information.
(b)  Information for review and evaluation of treatment

provided to the resident.
(c)  Documentation of resident and family involvement in

the treatment program.
(d)  Prognosis.
(e)  Information on any unusual occurrences, such as

treatment complications; accidents or injuries to or inflicted by
the resident, procedures that place the resident at risk, AWOL.

(f)  Physical and mental diagnoses using a recognized
diagnostic coding system.

(g)  Progress notes written by the physician, psychiatrist,
nurse, and others involved in active treatment.

(i)  progress notes should contain an on-going assessment
of the resident.

(ii)  Progress notes shall be written in the resident's record
by each professional discipline at least monthly for the first three
months and every other month thereafter at approximately 60
day intervals.

(iii)  Progress notes shall be summaries of notes written at
more frequent intervals, as determined by the condition of the
resident or by facility policy, including the following:

(A)  Documentation which supports implementation of the
resident care plan and the resident's progress toward meeting
these planned goals and objectives;

(B)  Documentation of all treatment and services rendered
to the resident;

(C)  Chronological documentation of the resident's clinical

course;
(D)  Descriptions of changes in the resident's condition;
(E)  Descriptions of resident response to treatment, the

outcome of treatment, and the response of significant others to
these changes.

(iv)  All entries involving subjective interpretation of the
resident's progress should be supplemented with a description
of the actual behavior observed.

(v)  Efforts should be made to secure written progress
reports from outside sources for residents receiving services
away from the facility.

(h)  Reports of laboratory, radiologic, or other diagnostic
procedures, and reports of medical or surgical procedures when
performed;

(i)  Correspondence and signed and dated notations of
telephone calls concerning the resident's treatment.

(j)  A written plan for discharge including information
about the following:

(i)  Resident's preferences and choices regarding location
and plans for discharge;

(ii)  Family relationships and involvement with the
resident;

(iii)  Physical and psychiatric needs;
(iv)  Realistic, basic financial needs;
(v)  Housing needs;
(vi)  Employment needs;
(vii)  Educational/vocational needs;
(viii)  Social needs;
(ix)  Accessibility to community resources;
(x)  Designated and documented responsibility of the

resident or family for follow-up or aftercare.
(k)  A discharge summary signed by the physician and

entered into the resident record within 60 calendar days from the
date of discharge;

(i)  In the event a resident dies, the discharge statement
shall include a summary of events leading to the death.

(ii)  Transfer to another facility for more than 72 hours
shall cause the resident record to be closed with a discharge
summary.

(A)  A new record shall be initiated at the time of
readmission.

(B)  If the interval from discharge to readmission is less
than 30 days, previous assessments may be reviewed and a copy
brought forward from the prior record.  The assessment must be
identified either as an original or as a copy, and include updated
information.

(l)  Reports of all assessments.
(m)  Consents for release of information, the actual date the

information was released, and the signature of the staff member
who released the information:

(i)  The facility may release pertinent information to
personnel responsible for the individual's care without the
resident's consent under the following circumstances:

(A)  In a life-threatening situation;
(B)  When an individual's condition or situation precludes

obtaining written consent for release of information;
(C)  When obtaining written consent for release of

information would cause an excessive delay in delivering
treatment to the individual.

(ii)  When information has been released under the
conditions listed in R432-151-21(3)(m), the transaction shall be
entered into the resident's record, including at least the
following:

(A)  The date the information was released;
(B)  The person to whom the information was released;
(C)  The reason the information was released;
(D)  The reason written consent for release of information

could not be obtained;
(E)  The specific information released;
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(F)  The name of the person who released the information.
(iii)  The resident shall be informed of the release of

information as soon as possible.
(n)  Pertinent prior records available from outside sources.
(4)  The confidentiality of the records of substance abuse

residents shall be maintained according to 42 CFR, Part 2,
"Confidentiality of Alcohol and Drug Abuse Patient Records."

R432-151-22.  Quality Assurance.
(1)  This section shall apply in addition to R432-150-11.
(2)  The quality, appropriateness, and scope of services

rendered shall be reviewed and evaluated on at least a quarterly
basis by an interdisciplinary quality assurance committee.

(3)  A written report of findings from each meeting shall be
submitted to the administrator and shall be available for review
by the Department.

(4)  Committee composition.
(a)  Members of the quality assurance committee shall be

appointed by name in writing by the administrator for a given
term of membership.

(b)  The committee shall have a minimum of three members
with representation from at least three different licensed health
care professions.

(5)  Methodology for evaluation includes:
(a)  Review and evaluation of active and closed resident

records to assure that established policies and procedures are
being followed;

(b)  Facility policy and procedure will determine the
method(s) to be followed for selection and review of the
representative sample of active and closed records;

(c)  Review and evaluation whether needed services were
provided;

(d)  Review and evaluation of coordination of services
whenever appropriate through documentation of written reports,
telephone consultation, or case conferences; and

(e)  Review and evaluation of the resident plans of
treatment for content, frequency of updates, and whether
progress notes correspond to goals stated in the resident care
plan.

R432-151-23.  Housekeeping.
Housekeeping services shall comply with R432-150-26.

R432-151-24.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in 26-21-16.

KEY:  health care facilities
March 3, 1995 26-21-5
Notice of Continuation February 13, 2017 26-21-16
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R432.  Health, Family Health and Preparedness, Licensing.
R432-152.  Mental Retardation Facility.
R432-152-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-152-2.  Purpose.
It is the purpose of the rule to meet the intent of the

Legislature as expressed in 26-21-13.5.

R432-152-3.  Definitions.
(1)  The definitions in R432-1-3 apply to this rule.  In

addition, the following special definitions apply:
(a)  "Significantly Subaverage General Intellectual

Functioning" is operationally defined as a score of two or more
standard deviations below the mean on a standardized general
intelligence test.

(b)  "Developmental Period" means the period between
conception and the 18th birthday.

(c)  "Direct Care Staff" means personnel who provide care,
training, treatment or supervision of residents.

(d)  "QMRP" means a Qualified Mental Retardation
Professional as defined in 42 CFR 483.403(a), 1997.

R432-152-4.  Licensure.
These rules apply to all Intermediate Care Facilities for the

Mentally Retarded licensed prior to July 1, 1990, pursuant to
26-21-13.5.

R432-152-5.  Construction and Physical Environment.
Intermediate Care Facilities for the Mentally Retarded shall

be constructed and maintained in accordance with R432-5
Nursing Facility Construction.

R432-152-6.  Governing Body and Management.
(1)  The licensee shall identify an individual or group to

constitute the governing body of the facility.
(2)  The governing body shall:
(a)  exercise general policy, budget, and operating direction

over the facility; and
(b)  set the qualifications, in addition to the requirements

of Title 58, Chapter 15, for the administrator of the facility.
(3)  The licensee shall comply with all applicable

provisions of federal, state and local laws, regulations and codes
pertaining to health, safety, and sanitation.

(4)  The licensee shall appoint, in writing, an administrator
professionally licensed by the Utah Department of Commerce as
a nursing home administrator.  The administrator shall supervise
no more than one licensed nursing care facility or mental
retardation facility.

(a)  The administrator shall be on the premises of the
facility a sufficient number of hours in the business day, and at
other times as necessary, to permit attention to the management
and administration of the facility.

(b)  The administrator shall designate, in writing, the name
and title of a person to act as administrator in any temporary
absence of the administrator.  This designated person shall have
sufficient power, authority, and freedom to act in the best
interests of client safety and well-being.  It is not the intent of
this paragraph to permit an unlicensed de facto administrator to
supplant or replace the designated, licensed administrator.

(5)  The administrator's responsibilities shall be included in
a written job description on file in the facility and available for
Department review.  The job description must include at least
the following responsibilities:

(a)  complete, submit, and file all records and reports
required by the Department;

(b)  function as liaison between the licensee, qualified
mental retardation professional, and other supervisory staff of
the facility;

(c)  respond appropriately to recommendations made by the
facility committees;

(d)  assure that employees are oriented to their job
functions and receive appropriate and regularly scheduled in-
service training;

(e)  implement policies and procedures for the operation of
the facility;

(f)  hire and maintain the required number of licensed and
non-licensed staff, as specified in these rules, to meet the needs
of clients;

(g)  maintain facility staffing records for at least the
preceding 12 months;

(h)  secure and update contracts for required professional
and other services not provided directly by the facility;

(i)  verify all required licenses and permits of staff and
consultants at the time of hire or effective date of contract;

(j)  review all incident and accident reports and take
appropriate action.

(6)  The administrator, QMRP, and facility department
supervisors shall develop job descriptions for each position
including job title, job summary, responsibilities, qualifications,
required skills and licenses, and physical requirements.

(a)  The administrator or designee shall conduct and
document periodic employee performance evaluations.

(b)  All personnel shall have access to facility policy and
procedure manuals and other information necessary to
effectively perform duties and carry out responsibilities.

(7)  The administrator shall establish policies and
procedures for health screening that meet R432-150-10-4.

R432-152-7.  Client Rights.
(1)  The administrator is responsible to ensure the rights of

all clients.  The administrator or designee shall:
(a)  inform each client, parent, if the client is a minor, or

legal guardian, of the client's rights and the rules of the facility;
(b)  inform each client or legal guardian of the client's

medical condition, developmental and behavioral status,
attendant risks of treatment, and of the right to refuse treatment;

(c)  allow and encourage individual clients to exercise their
rights as clients of the facility, and as citizens of the United
States, including the right to file complaints, voice grievances,
and recommend changes in policies and procedures to facility
staff and outside representatives of personal choice, free from
restraint, interference, coercion, discrimination, or reprisal;

(d)  allow individual clients to manage their financial
affairs and teach them to do so to the extent of their capabilities;

(e)  ensure that clients are not subjected to physical, verbal,
sexual or psychological abuse or punishment;

(f)  ensure that clients are free from unnecessary drugs and
physical restraints and are provided active treatment to reduce
dependency on drugs and physical restraints;

(g)  provide each client with the opportunity for personal
privacy and ensure privacy during treatment and care of
personal needs;

(h)  ensure the clients are not compelled to participate in
publicity events, fund raising activities, movies or anything that
would exploit the client;

(i)  ensure that clients are not compelled to perform
services for the facility and ensure that clients who do work for
the facility are compensated for their efforts at prevailing wages
commensurate with their abilities;

(j)  ensure clients the opportunity to communicate,
associate and meet privately with individuals of their choice,
including legal counsel and clergy, and to send and receive
unopened mail;

(k)  ensure that clients have access to telephones with
privacy for incoming and outgoing local and long distance calls
except as contraindicated by factors identified within their
individual program plans;
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(l)  ensure clients the opportunity to participate in social
and community group activities and the opportunity to exercise
religious beliefs and to participate in religious worship services
without being coerced or forced into engaging in any religious
activity;

(m)  ensure that clients have the right to retain and use
appropriate personal possessions and clothing, and ensure that
each client is dressed in his or her own clothing each day; and

(n)  permit a married couple both of whom reside in the
facility to reside together as a couple.

(2)  The administrator shall establish and maintain a system
that assures a full and complete accounting of clients' personal
funds entrusted to the facility on behalf of clients and precludes
any commingling of client funds with facility funds or with the
funds of any person other than another client.

(a)  The client's financial record shall be available on
request to the client or client's legal guardian.

(b)  The licensee must ensure that all monies entrusted to
the facility on behalf of clients are kept in the facility or are
deposited within five days of receipt in an insured interest-
bearing account in a local bank, credit union or savings and loan
association authorized to do business in Utah.

(c)  When the amount of a client's money entrusted to the
facility exceeds $150, all money in excess of $150 must be
deposited in an interest-bearing account as specified in R432-
152-7(2)(b) above.

(d)  Upon discharge of a client, all money and valuables of
that client which have been entrusted to the licensee shall be
surrendered to the client in exchange for a signed receipt.
Money and valuables kept within the facility must be
surrendered upon demand and those kept in an interest-bearing
account must be obtained and surrendered to the client in a
timely manner.

(e)  Within 30 days following the death of a client, except
in a medical examiner case, all money and valuables of that
client which have been entrusted to the licensee must be
surrendered to the person responsible for the client or to the
executor or the administrator of the estate in exchange for a
signed receipt. If a client dies without a representative or known
heirs, the licensee must immediately notify in writing the local
probate court and the Department.

(3)  The administrator must promote communication, and
encourage participation of clients, parents and guardians in the
active treatment process.  Facility staff shall:

(a)  promote participation of parents (if the client is a
minor) and legal guardians in the process of providing active
treatment to a client unless their participation is unobtainable or
inappropriate;

(b)  answer communications from clients' families and
friends promptly and appropriately;

(c)  promote visits by individuals with a relationship to the
client, such as family, close friends, legal guardians and
advocates, at any reasonable hour, without prior notice,
consistent with the right of the client's and other clients' privacy,
unless the interdisciplinary team determines that the visit would
not be appropriate for that client;

(d)  promote visits by parents or guardians to any area of
the facility that provides direct client care services to the client,
consistent with right of that client's and other clients' privacy;

(e)  promote frequent and informal leaves from the facility
for visits, trips, or vacations; and

(f)  notify promptly the client's parents or guardian of any
significant incidents, or changes in the client's condition
including, but not limited to, serious illness, accident, death,
abuse, or unauthorized absence.

(4)  The administrator is responsible to develop and
implement written policies and procedures that prohibit abuse,
neglect, or exploitation of clients.

(a)  Any person, including a social worker, physician,

psychologist, nurse, teacher, or employee of a private or public
facility serving adults, who has reason to believe that any
disabled or elder adult has been the subject of abuse, emotional
or psychological abuse, neglect, or exploitation shall
immediately notify the nearest peace officer, law enforcement
agency, or local office of Adult Protective Services pursuant to
Section 62A-3-302.

(i)  The administrator must document that all alleged
violations are thoroughly investigated and shall prevent further
potential abuse while the investigation is in progress.

(ii)  The administrator is responsible to report the results of
all investigations within five working days of the incident.  If
the alleged violation is verified, the administrator shall take
appropriate corrective action.

(iii)  The administrator or designee shall plan and
document annual inservice training of all staff on the reporting
requirements of suspected abuse, neglect, and exploitation.

(b)  A licensee shall not retaliate, discipline, or terminate
an employee who reports suspected abuse, neglect, or
exploitation for that reason alone.

R432-152-8.  Facility Staffing.
(1)  A Qualified Mental Retardation Professional must

integrate, coordinate and monitor each client's active treatment
program.

(2)  Each client shall receive the professional services
required to implement the active treatment program defined by
each client's individual program plan.

(a)  Professional program staff shall work directly with
clients and with other staff who work with clients.

(b)  The licensee shall have available enough qualified
professional staff to carry out and monitor the various
professional interventions in accordance with the stated goals
and objectives of every individual program plan.

(c)  Professional program staff shall participate in on-going
staff development and training of other staff members.

(d)  Professional program staff must be licensed and
provide professional services in accordance with each respective
professional practice act as outlined in Title 58.  A copy of the
current license, registration or certificate must be posted or
maintained in employee personnel files.

(e)  Those professional program staff designated as a
human services professional who do not fall under the
jurisdiction of state licensure, certification, or registration
requirements, specified in Title 58, shall have at least a
bachelor's degree in a human services field, including, but not
limited to: sociology, special education, rehabilitation
counseling, and psychology.

(f)  If the client's individual program plan is being
successfully implemented by facility staff, professional program
staff meeting the qualifications of R432-152-8(2)(d) are not
required:

(i)  except for qualified mental retardation professionals;
(ii)  except for the requirements of R432-152-8(2)(b) of

this section concerning the facility's provision of enough
qualified professional program staff; and

(iii)  as otherwise specified by State licensure and
certification requirements.

(3)  There shall be responsible direct care staff on duty and
awake on a 24-hour basis, when clients are present, to take
prompt, appropriate action in case of injury, illness, fire or other
emergency, in each defined residential living unit housing as
follows:

(a)  clients for whom a physician has ordered a medical
care plan;

(b)  clients who are aggressive, assaultive or security risks;
(c)  more than 16 clients; or
(d)  each unit of sixteen or fewer clients within a multi-unit

building.
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(4)  There shall be a responsible direct care staff person on
duty on a 24-hour basis, when clients are present, to respond to
injuries and symptoms of illness and to handle emergencies in
each defined residential living unit housing as follows:

(a)  clients for whom a physician has not ordered a medical
care plan;

(b)  clients who are not aggressive, assaultive or security
risks; or

(c)  residential living units housing sixteen or fewer clients.
(5)  Sufficient support staff must be available so that direct

care staff are not required to perform support services to the
extent that these duties interfere with the exercise of their
primary direct client care duties.

(6)  Clients or volunteers may not perform direct care
services for the facility.

(7)  The licensee shall employ sufficient direct care staff to
manage and supervise clients in accordance with their individual
program plans.

(a)  Direct care staff shall meet the following minimum
ratios of direct care staff to clients:

(i)  for each defined residential living unit serving children
under the age of 12, severely and profoundly retarded clients,
clients with severe physical disabilities, or clients who are
aggressive, assaultive, or security risks, or who manifest
severely hyperactive or psychotic-like behavior, the staff to
client ratio is 1 to 3.2 (2.5 hours per client per 24 hour period);

(ii)  for each defined residential living unit serving
moderately retarded clients, the staff to client ratio is 1 to 4 (2.0
hours per client per 24 hour period);

(iii)  for each defined residential living unit serving clients
who function within the range of mild retardation, the staff to
client ratio is 1 to 6.4 (1.25 hours per client per 24 hour period).

(b)  When there are no clients present in the living unit, a
responsible staff member shall be available by telephone.

(8)  Each employee shall have initial and ongoing training
to include the necessary skills and competencies required to
meet the clients' developmental, behavioral, and health needs.

R432-152-9.  Volunteers.
(1)  Volunteers may be included in the daily activities with

clients, but may not be included in the staffing plan or staffing
ratios.

(2)  Volunteers shall be supervised by staff and oriented to
client's rights and the facility's policies and procedures.

R432-152-10.  Services Provided Under Agreements with
Outside Sources.

(1)  If a service required under this rule is not provided
directly, the licensee shall have a written agreement with an
outside program, resource, or service to furnish the necessary
service, including emergency and other health care.

(2)  The agreement shall:
(a)  contain the responsibilities, functions, objectives, and

other terms agreed to by both parties;
(b)  provide that the licensee is responsible for assuring that

the outside services meet the standards for quality of services
contained in this rule.

(3)  If living quarters are not provided in a facility owned
by the licensee, the licensee remains directly responsible for the
standards relating to physical environment that are specified in
R432-5.

R432-152-11.  Individual Program Plan.
(1)  Each client shall have an individual program plan

developed by an interdisciplinary team that represents the
professions, disciplines or service areas that are relevant to:

(a)  identifying the client's needs, as described by the
comprehensive functional assessments required in R432-152-
12(4); and

(b)  designing programs that meet the client's needs.
(2)  Interdisciplinary team meetings shall include the

following participants:
(a)  representatives of other agencies who may serve the

client; and
(b)  the client and the client's legal guardian unless

participation is unobtainable or inappropriate.
(3)  Within 30 days after admission, the interdisciplinary

team shall prepare for each client an individual program plan
that states the specific objectives necessary to meet the client's
needs, as identified by the comprehensive assessment required
by R432-152-12, and the planned sequence for dealing with
those objectives.

(a)  The program objectives shall:
(i)  be stated separately, in terms of a single behavioral

outcome;
(ii)  be assigned projected completion dates;
(iii)  be expressed in behavioral terms that provide

measurable indices of performance;
(iv)  be organized to reflect a developmental progression

appropriate to the individual; and
(v)  be assigned priorities.
(b)  Each written training program designed to implement

the objectives in the individual program plan shall specify:
(i)  the methods to be used;
(ii)  the schedule for use of the method;
(iii)  the person responsible for the program;
(iv)  the type of data and frequency of data collection

necessary to be able to assess progress toward the desired
objectives;

(v)  the inappropriate client behavior, if applicable; and
(vi)  provision for the appropriate expression of behavior

and the replacement of inappropriate behavior, if applicable,
with behavior that is adaptive or appropriate.

(c)  The individual program plan shall also:
(i)  describe relevant interventions to support the individual

toward independence;
(ii) identify the location where program strategy

information, which shall be accessible to any person responsible
for implementation, can be found;

(iii)  include, for those clients who lack them, training in
personal skills essential for privacy and independence, including
toilet training, personal hygiene, dental hygiene, self-feeding,
bathing, dressing, grooming, and communication of basic needs,
until it has been demonstrated that the client is developmentally
incapable of acquiring them;

(iv)  identify mechanical supports, if needed, to achieve
proper body position, balance, or alignment, including the
reason for each support, the situations in which each is to be
applied, and a schedule for the use of each support;

(v)  provide that clients who have multiple disabling
conditions spend a major portion of each waking day out of bed
and outside the bedroom area, moving about by various methods
and devices whenever possible; and

(vi)  include opportunities for client choice and self-
management.

(4)  A copy of each client's individual program plan shall
be made available to all relevant staff, staff of other agencies
who work with the client or legal guardian.

(5)  As soon as the interdisciplinary team has formulated a
client's individual program plan, each client shall receive a
continuous active treatment program consisting of needed
interventions and services in sufficient number and frequency to
support the achievement of the objectives identified in the
individual program plan.

(a)  The facility shall develop an active treatment schedule
that outlines the current active treatment program and that is
readily available for review by relevant staff.

(b)  Except for those facets of the individual program plan
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that may be implemented only by licensed personnel, each
client's individual program plan shall be implemented by all
staff who work with the client.

(6)  The facility must document, in measurable terms, data
and significant events relative to the accomplishment of the
criteria specified in individual client program plans.

(7)  The individual program plan shall be reviewed at least
by the qualified mental retardation professional and revised as
necessary; including situations in which the client:

(a)  has successfully completed an objective or objectives
identified in the individual program plan;

(b)  is regressing or losing skills already gained;
(c)  is failing to progress toward identified objectives after

reasonable efforts have been made; or
(d)  is being considered for training towards new

objectives.

R432-152-12.  Comprehensive Functional Assessment.
(1)  Within 30 days after admission, the interdisciplinary

team must complete accurate assessments or reassessments as
needed to supplement the preliminary evaluation referred to in
R432-152-14(3).

(2)  The comprehensive functional assessment shall take
into consideration the client's age and the implications for active
treatment and shall:

(a)  identify the presenting problems and disabilities and,
where possible, their causes;

(b)  identify a client's specific developmental strengths;
(c)  identify a client's specific developmental and

behavioral management needs;
(d)  identify a client's need for services without regard to

the actual availability of the services needed;
(e)  include physical development and health, nutritional

status, sensorimotor development, affective development,
speech and language development, auditory functioning,
cognitive development, social development, adaptive behaviors
and independent living skills necessary for a client to be able to
function in the community, and as applicable, vocational skills.

(3)  The comprehensive functional assessment of each
client shall be reviewed annually by the interdisciplinary team
and updated as needed repeating the process required in R432-
152-14.

R432-152-13.  Human Rights Committee.
(1)  The facility shall designate and use a specially

constituted committee or committees consisting of members of
the facility staff, parents, legal guardians, clients as appropriate,
qualified persons who have experience or training in
contemporary practices to change inappropriate client behavior,
and persons with no ownership or controlling interest in the
facility to:

(a)  review, approve, and monitor individual programs
designed to manage inappropriate behavior and other programs
that, in the opinion of the committee, involve risks to client
protection and rights;

(b)  insure that these programs are conducted only with the
written informed consent of the client, parent, if the client is a
minor, or legal guardian; and

(c)  review, monitor and make suggestions to the facility
about its practices and programs as they relate to drug usage,
physical restraints, time-out rooms, application of painful or
noxious stimuli, control of inappropriate behavior, protection of
client rights and funds, and any other area that the committee
believes need to be addressed.

R432-152-14.  Admissions, Transfers, and Discharge.
(1)  The facility may only admit clients who need active

treatment services.
(2)  The facility shall base its admission decision on a

preliminary evaluation of the client.  The preliminary evaluation
may be conducted or updated by the facility or an outside source
and must determine that the facility can provide for the client's
needs and that the client is likely to benefit from placement in
the facility.

(3)  A preliminary evaluation shall contain background
information as well as current valid assessments of the
following:

(a)  functional developmental,
(b)  behavioral status,
(c)  social status, and
(d)  health and nutritional status.
(4)  Client transfers and discharges must comply with the

requirements of R432-150-22.

R432-152-15.  Client Behavior and Facility Practices.
(1)  The facility shall develop and implement written

policies and procedures for the management of conduct between
staff and clients.

(2)  The policies and procedures shall:
(a)  promote the growth, development and independence of

the client;
(b)  address the extent to which client choice will be

accommodated in daily decision-making, emphasizing self-
determination and self-management to the extent possible;

(c)  specify client conduct to be allowed or not allowed;
and

(d)  be available to all staff, clients, parents of minor
children, and legal guardians.

(3)  To the extent possible, clients shall participate in the
formulation of these policies and procedures.

(4)  Clients shall not discipline other clients, except as part
of an organized system of self-government, as set forth in
facility policy.

(5)  The facility shall develop and implement written
policies and procedures that govern the management of
inappropriate client behavior.

(a)  The policies and procedures shall be consistent with
the provisions of R432-152-15(2).

(b)  The policies and procedures shall:
(i)  specify all facility-approved interventions to manage

inappropriate client behavior;
(ii)  designate these interventions on a hierarchy to be

implemented, ranging from most positive or least intrusive, to
least positive or most intrusive; and

(iii)  ensure, prior to the use of more restrictive techniques,
that less restrictive measures have been implemented with the
results documented in the client's record.

(c)  The policies and procedures shall address the
following:

(i)  the use of time-out rooms;
(ii)  the use of physical restraints;
(iii)  the use of chemical restraints to manage inappropriate

behavior;
(iv)  the application of painful or noxious stimuli;
(v)  the staff members who may authorize the use of

specified interventions; and
(vi)  a mechanism for monitoring and controlling the use

of such interventions.
(d)  Interventions to manage inappropriate client behavior

shall be employed with safeguards and supervision to ensure
that the safety, welfare and civil and human rights of clients are
adequately protected.

(e)  A facility may not utilize p.r.n. or as needed programs
to control inappropriate behavior.

(6)  A client may be placed in a time-out room from which
egress is prevented only if the following conditions are met:

(a)  The placement is part of an approved systematic time-
out program as required by R432-152-15(5).
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(b)  The client is under the direct constant visual
supervision of designated staff.

(c)  The door to the room is held shut by staff or by a
mechanism requiring constant physical pressure from a staff
member to keep the mechanism engaged.

(d)  Placement of a client in a time-out room shall not
exceed one hour per incident of maladapted behavior.

(e)  Clients placed in time-out rooms shall be protected
from hazardous conditions including sharp corners and objects,
uncovered light fixtures, and unprotected electrical outlets.

(f)  The facility must maintain a log for each time-out room.
(7)  A facility may employ physical restraints only:
(a)  as an integral part of an individual program plan that is

intended to lead to less restrictive means of managing and
eliminating the behavior for which the restraint is applied;

(b)  as an emergency measure, but only if absolutely
necessary to protect the client or others from injury; or

(c)  as a health-related protection prescribed by a physician,
but only if absolutely necessary during the conduct of a specific
medical or surgical procedure, or only if absolutely necessary
for client protection during the time that a medical condition
exists.

(8)  A facility may apply emergency restraints for initial or
extended use for no longer than 12 consecutive hours for the
combined initial and extended use time period provided that
authorization is obtained as soon as the client is restrained or
stable.

(9)  A facility may not issue orders for restraint on a
standing or as needed basis.

(10)  Facility staff must check clients placed in restraints at
least every 30 minutes and maintain documentation of these
checks.

(a)  Restraints must be applied to cause the least possible
discomfort and may not cause physical injury to the client.

(b)  Facility staff must provide and document opportunity
for motion and exercise for a period of not less than 10 minutes
during each two hour period in which a restraint is employed.

(c)  Barred enclosures shall not be more than three feet in
height and shall not have tops.

(11)  The facility shall not administer drugs at a dose that
interferes with a client's daily living activities.

(a)  Drugs used for control of inappropriate behavior must
be approved by the interdisciplinary team and be used only as an
integral part of the client's individual program plan that is
directed specifically towards the reduction of and eventual
elimination of the behaviors for which the drugs are employed.

(b)  Drugs used for control of inappropriate behavior shall
be:

(i)  monitored closely, in conjunction with the physician
and the drug review requirement; and

(ii)  gradually withdrawn at least annually in a carefully
monitored program conducted in conjunction with the
interdisciplinary team, unless clinical evidence justifies that this
is contraindicated.

R432-152-16.  Physician Services.
(1)  The facility shall ensure the availability of physician

services 24 hours a day.
(a)  The physician shall develop, in coordination with

facility licensed nursing personnel, a medical care plan of
treatment for a client if the physician determines that the client
requires 24-hour licensed nursing care.

(b)  The care plan shall be integrated into the client's
program plan.

(c)  Each client requiring a medical care plan of treatment
shall be admitted by and remain under the care of a health
practitioner licensed to prescribe medical care for the client.

(d)  The facility shall obtain written orders for medical
treatment (documented telephone orders are acceptable) at the

time of admission.
(e)  The facility shall provide or obtain preventive and

general medical care as well as annual physical examinations of
each client that at a minimum includes:

(i)  an evaluation of vision and hearing;
(ii)  immunizations, using as a guide the recommendations

of the Public Health Service Advisory Committee on
Immunization Practices or of the Committee on the Control of
Infectious Diseases of the American Academy of Pediatrics;

(iii)  routine screening laboratory examinations, as
determined necessary by the physician, and special studies when
needed; and

(iv)  tuberculosis control in accordance with R388-804,
Tuberculosis Control Rule.

(2)  A physician shall participate in the establishment of
each newly admitted client's initial individual program plan as
required by R432-152-11.

(a)  If appropriate, physicians shall participate in the review
and update of an individual program plan as part of the
interdisciplinary team process either in person or through
written report to the interdisciplinary team.

(b)  A physician shall participate in the discharge planning
of clients under a medical care plan of treatment.  In cases of
discharge against medical advice, the facility must immediately
notify the attending physician.

R432-152-17.  Nursing Services.
(1)  The facility shall provide nursing services in

accordance with client needs.  Nursing services shall include:
(a)  participation as appropriate in the development,

review, and update of an individual program plan as part of the
interdisciplinary team process;

(b)  the development, with a physician, of a medical care
plan of treatment for a client if the physician has determined that
an individual client requires such a plan; and

(c)  for those clients certified as not needing a medical care
plan, a documented quarterly health status review by direct
physical examination conducted by a licensed nurse including
identifying and implementing nursing care needs as prescribed
by the client's physician.

(2)  Nursing services shall coordinate with other members
of the interdisciplinary team to implement appropriate protective
and preventive health measures that include:

(a)  training clients and staff as needed in appropriate
health and hygiene methods;

(b)  control of communicable diseases and infections,
including the instruction of other personnel in methods of
infection control; and

(c)  training direct care staff in detecting signs and
symptoms of illness or dysfunction, first aid for accidents or
illness, and basic skills required to meet the health needs of the
clients.

(3)  Nursing practice and delegation of nursing tasks must
comply with R156-31b-701, Delegation of Nursing Tasks.

(a)  If the facility utilizes only licensed practical nurses to
provide health services, there must be a formal arrangement for
a registered nurse to provide verbal or on-site consultation to the
licensed practical nurse.

(b)  Non-licensed staff who work with clients under a
medical care plan must be supervised by licensed nursing
personnel.

(4)  The administrator shall employ and designate, in
writing, a nursing services supervisor.

(a)  The nursing services supervisor may be either a
registered nurse or a licensed practical nurse.

(b)  The nursing services supervisor shall designate, in
writing, a licensed nurse to be in charge during any temporary
absence of the nursing services supervisor.

(5)  The nursing services supervisor is responsible to
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ensure that the following duties are carried out:
(a)  establish a system to assure nursing staff implement

physician orders and deliver health care services as needed;
(b)  plan and direct the delivery of nursing care, treatments,

procedures, and other services to assure that each client's needs
are met;

(c)  review each client's health care needs and orders for
care and treatment;

(d)  review client individual program plans to assure
necessary medical aspects are incorporated;

(e)  review the medication system for completeness of
information, accuracy in the transcription of physician's orders,
and adherence to stop-order policies;

(f)  instruct the nursing staff on the legal requirements of
charting and ensure that a nurse's notes describe the care
rendered and include the client's response;

(g)  teach and coordinate rehabilitative nursing to promote
and maintain optimal physical and mental functioning of the
client;

(h)  inform the administrator, attending physician, and
family of significant changes in the client's health status;

(i)  when appropriate, plan with the physician, family, and
health-related agencies for the care of the client upon discharge;

(j)  develop, with the administrator, a nursing services
procedure manual including all procedures practiced in the
facility;

(k)  coordinate client services through appropriate quality
assurance and interdisciplinary team meetings;

(l)  respond to the pharmacist's quarterly medication report;
(m)  develop written job descriptions for all levels of

nursing personnel and orient all new nursing personnel to the
facility and their duties and responsibilities;

(n)  complete written performance evaluations for each
member of the nursing staff at least annually; and

(o)  plan or conduct documented training programs for
nursing staff and clients.

R432-152-18.  Dental Services.
(1)  The facility shall provide or arrange for comprehensive

dental diagnostic services and comprehensive dental treatment
for each client.

(a)  "Comprehensive dental diagnostic services" means:
(i)  a complete extra-oral and intra-oral examination, using

all diagnostic aids necessary to properly evaluate the client's oral
condition, not later than one month after admission to the
facility, unless the client's record contains an examination that
was completed within twelve months before admission;

(ii)  periodic examination and diagnosis performed
annually, including radiographs when indicated and detection of
manifestations of systemic disease; and

(iii)  a review of the results of examination and entry of the
results in the client's dental record.

(b)  "Comprehensive Dental Treatment":
(i)  the available emergency dental treatment on a 24-hour-

a-day basis by a licensed dentist; and
(ii)  dental care needed for relief of pain and infection,

restoration of teeth, and maintenance of dental health.
(2)  If appropriate, a dental professional shall participate in

the development, review and update of the individual program
plan as part of the interdisciplinary process, either in person or
through written report to the interdisciplinary team.

(3)  The facility shall provide education and training for
clients and responsible staff in the maintenance of clients' oral
health.

(4)  If the facility maintains an in-house dental service, the
facility shall keep a permanent dental record for each client with
a dental summary maintained in the client's living unit.

(5)  If the facility does not maintain an in-house dental
service, the facility shall obtain a dental summary of the results

of dental visits and maintain the summary in the client's record.

R432-152-19.  Pharmacy Services.
(1)  The facility shall provide routine and emergency drugs

and biologicals.
(a)  Drugs and biologicals may be obtained from

community or contract pharmacists, or the facility may maintain
a licensed pharmacy.

(b)  Pharmacy services shall be under the direction and
responsibility of a qualified, licensed pharmacist.  The
pharmacist may be employed full time by the facility or may be
retained by contract.

(c)  The pharmacist shall develop pharmacy service
policies and procedures in conjunction with the administrator.
Pharmacy policies shall address:

(i)  drug orders;
(ii)  labeling;
(iii)  storage;
(iv)  emergency drug supply;
(v)  administration of medications;
(vi)  pharmacy supplies; and
(vii)  automatic-stop orders.
(2)  The pharmacist, with input from the interdisciplinary

team, shall review the drug regimen of each client at least
quarterly.

(a)  The pharmacist shall report any irregularities or errors
in a client drug regimen to the prescribing physician and
interdisciplinary team.

(b)  The pharmacist shall develop and review a record of
each client's drug regimen.

(3)  An individual medication administration record shall
be maintained for each client.

(4)  As appropriate, the pharmacist shall participate in the
development, implementation, and review of each client's
individual program plan, either in person or through written
report to the interdisciplinary team.

(5)  The facility shall have an organized system for drug
administration that identifies each drug up to the point of
administration.  The system shall assure that all medications and
treatments:

(a)  are administered in compliance with the physician's
orders;

(b)  are administered without error; and
(c)  are administered by licensed medical or licensed

nursing personnel.
(6)  Clients shall be taught how to administer their own

medications if the interdisciplinary team determines that self-
administration of medications is an appropriate objective.

(a)  The client's physician shall be informed of the
interdisciplinary team's recommendation that self-administration
of medications is an objective for the client.

(b)  No client may self-administer medications until he or
she demonstrates the competency to do so.

(7)  Each telephone orders for medications shall be
recorded immediately including the date and time of the order
and the receiver's signature and title.  The order must be
countersigned and dated within 15 days by the person who
prescribed the order.

(8)  The facility shall maintain records of the receipt and
disposition of all controlled drugs.

(a)  Records of Schedule III and IV Drugs shall be
maintained in such a manner that the receipt and disposition
shall be readily traced.

(b)  The facility shall, on a sample basis, periodically
reconcile the receipt and disposition of all controlled drugs in
schedules II through IV, drugs subject to the Comprehensive
Drug Abuse Prevention and Control Act of 1970, 21 U.S.C. 801
et sec., as implemented by 42 CFR Part 308.

(9)  The facility shall store drugs under proper conditions
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of sanitation, temperature, light, humidity, and security.
(a)  All controlled substances shall be secured in a manner

consistent with applicable state pharmacy laws.
(b)  Provision shall be made for the separate secure storage

of all non-medication items such as poisonous and caustic
materials.

(c)  Medication containers shall be clearly labeled.
(d)  Only persons authorized by facility policy shall have

access to medications.
(e)  Medication intended for internal use shall be stored

separately from medication intended for external use.
(f)  Medications stored at room temperature shall be

maintained within 59 - 80 degrees F (15 to 30 degrees C); and
refrigerated medications shall be maintained within 36 - 46
degrees F (2 to 8 degrees C).

(g)  Medications and similar items that require refrigeration
shall be stored securely and segregated from food items.

(h)  Medications shall be kept in the original pharmacy
container and shall not be transferred to other containers.  Drugs
taken out of the facility for home visits, workshops, school, etc.
shall be packaged and labeled in accordance with State law by
a person authorized to package medications.

(i)  Clients who have been trained to self administer drugs
in accordance with R432-152-19(6) may have access to keys to
their individual drug supply.

(10)  Labeling of drugs and biologicals shall:
(a)  be based on currently accepted professional principles

and practices; and
(b)  include the appropriate accessory and cautionary

instructions, as well as the expiration date, if applicable.
(11)  The facility shall remove from use outdated drugs and

drug containers with worn, illegible, or missing labels.
(12)  Drugs and biologicals packaged in containers

designated for a particular client shall be immediately removed
from the client's current medication supply if discontinued by
the physician.

(13)  Drugs may be sent with the client upon discharge if
so ordered by the discharging physician provided that the drugs
are released in compliance with Utah pharmacy law and rules
and a record of the drugs sent with the client is documented in
the client's health record.

(14)  Discontinued individual client drugs supplied by
prescription or those which remain in the facility after discharge
or death of the client shall be destroyed within one month by the
facility in the following manner:

(a)  All drugs shall be destroyed by the facility in the
presence of the staff pharmacist or consulting pharmacist and an
appointed licensed nurse employed by the facility.

(b)  If one or both of these persons are not available within
the month, a licensed nurse and an individual appointed by the
administrator may serve as witnesses.

(c)  These appointments shall be rotated periodically
among responsible staff members.

(d)  The name of the client, the name and strength of the
drug, the prescription number, the amount destroyed, the
method of destruction, the date of destruction, and the signatures
of the witnesses required above shall be recorded in the client's
record or in a separate log and retained for at least three years.

(15)  Unless otherwise prohibited under applicable federal
or state laws, individual client drugs supplied in sealed
containers may be returned, if unopened, to the issuing
pharmacy for disposition provided that:

(a)  no controlled drugs are returned;
(b)  all such drugs are identified as to lot or control

number; and
(c)  the signatures of the receiving pharmacist and a

licensed nurse employed by the facility are recorded and
retained for at least three years in a separate log which lists the
name of the client, the name, strength, prescription number, if

applicable, the amount of the drug returned, and the date of
return.

(16)  An emergency drug supply appropriate to the needs
of the clients served shall be maintained in the facility.

(a)  The pharmacist in coordination with the administrator
shall develop an emergency drug supply policy to include the
following requirements:

(i)  Specific drugs and dosages to be included in the
emergency drug supply shall be listed.

(ii)  Containers shall be sealed to prevent unauthorized use.
(iii)  Contents of the emergency drug supply shall be listed

on the outside of the container and the use of contents shall be
documented by nursing staff.

(iv)  The emergency drug supply shall be accessible to
nursing staff.

(v)  The pharmacist shall inventory the emergency drug
supply monthly.  Used or outdated items shall be replaced
within 72 hours.

(17)  The pharmacy shall furnish drugs and biologicals as
follows:

(a)  Drugs ordered for administration as soon as possible
shall be available and administered within two hours of a
physician's order.

(b)  Anti-infectives shall be available and administered
within four hours of a physician's order.

(c)  All new drug orders shall be initiated within 24 hours
of the order or as indicated by the physician.

(d)  Prescription drugs shall be refilled in a timely manner.
(e)  Orders for controlled substances shall be sent to the

pharmacy within 48 hours of the order.  The order sent to the
pharmacy may be a written prescription by the prescriber, a
direct copy of the original order, or an electronic reproduction.

R432-152-20.  Laboratory Services.
(1)  The facility must provide laboratory services in

accordance with the size and needs of the client population.
(2)  Laboratory services shall comply with the requirements

of the Clinical Laboratory Improvement Amendments of 1988
(CLIA).  CLIA inspection reports shall be available for
Department review.

R432-152-21.  Environment.
(1)  Infection control procedures and reporting shall

comply with R432-150-11(4).
(2)  The facility shall have a safety committee which

includes the administrator, QMRP, head housekeeper, chief of
facility maintenance, and others as designated by facility policy.

(a)  The safety committee must:
(i)  review all incident and accident reports and recommend

changes to the administrator to prevent or reduce reoccurrence;
(ii)  review facility safety policies and procedures at least

annually, and make appropriate recommendations; and
(iii)  establish a procedure to inspect the facility

periodically for hazards.
(b)  Inspection reports shall be filed with the safety

committee.

R432-152-22.  Emergency Plan and Procedures.
(1)  The facility shall develop and implement detailed

written plans and procedures to meet all potential emergencies
and disasters such as fire, severe weather, and missing clients.

(a)  The facility shall periodically review and update
written emergency procedures.

(b)  The emergency plan must be made available to the
staff.

(c)  Facility staff must receive periodic training on
emergency plan procedures.

(d)  The emergency plan shall address the following:
(i)  evacuation of occupants to a safe place within the
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facility or to another location;
(ii)  delivery of essential care and services to facility

occupants by alternate means;
(iii)  delivery of essential care and services when additional

persons are housed in the facility during an emergency;
(iv)  delivery of essential care and services to facility

occupants when the staff is reduced by an emergency; and
(v)  maintenance of safe ambient air temperatures within

the facility.  Ambient air temperature of at least 58 degrees F.
Must be maintained during emergencies.

(e)  Emergency heating must be approved by the local fire
department.

(2)  The facility's emergency plan shall identify:
(a)  the person with decision-making authority for fiscal,

medical, and personnel management;
(b)  on-hand personnel, equipment, and supplies and how

to acquire additional help, supplies, and equipment after an
emergency or disaster;

(c)  assignment of personnel to specific tasks during an
emergency;

(d)  methods of communicating with local emergency
agencies, authorities, and other appropriate individuals;

(e)  the individuals who shall be notified in an emergency,
in order of priority;

(f)  method of transporting and evacuating clients and staff
to other locations; and

(g)  conversion of facility for emergency use.
(3)  Emergency telephone numbers shall be posted near

telephones accessible to staff.
(4)  Simulated disaster drills shall be held semi-annually for

all staff, in addition to fire drills.  Documentation shall be
maintained for Department review.

(5)  The licensee and administrator shall develop a written
fire emergency and evacuation plan in consultation with
qualified fire safety personnel.

(a)  The evacuation plan shall delineate evacuation routes
and location of fire alarm boxes and fire extinguishers.

(b)  The written fire-emergency plan shall include fire-
containment procedures and how to use the facility alarm
systems and signals.

(c)  Fire drills and fire drill documentation shall be in
accordance with Buildings Under the Jurisdiction of the State
Fire Prevention Board, R710-4.

(d)  The facility shall evacuate clients during at least one
drill each year on each shift including:

(i)  making special provisions for the evacuation of clients
with physical disabilities;

(ii)  filing a report and evaluation on each evacuation drill;
and

(iii)  investigating all problems with evacuation drills,
including accidents, and take corrective action.

R432-152-23.  Smoking Policies.
Smoking policies shall comply with UCA Title 26, Chapter

38, the "Utah Indoor Clean Air Act", and Sections 12-7.4 and
13-7.4 of the 1997 Life Safety Code.

R432-152-24.  Pets in Long-Term Care Facilities.
(1)  Each facility shall develop a written policy regarding

pets in accordance with these rules and local ordinances.
(2)  The facility shall adhere to the requirements of R432-

150-21.

R432-152-25.  Housekeeping Services.
(1)  There shall be housekeeping services to maintain a

clean, sanitary, and healthful environment in the facility.
(2)  If the facility contracts for housekeeping services with

an outside agency, there shall be a signed and dated agreement
that details all services provided.

(3)  The housekeeping service shall meet all the
requirements of R432-150-26.

R432-152-26.  Laundry Services.
The facility shall adhere to the requirements of R432-150-

27.

R432-152-27.  Maintenance Services.
The facility shall adhere to the requirements of R432-150-

28.

R432-152-28.  Dietary Services.
The facility shall adhere to the requirements of R432-150-

24.

R432-152-29.  Client Records.
(1)  The facility shall develop and maintain a record

keeping system that includes a separate record for each client
with documentation of the client's health care, active treatment,
social information, and protection of the client's rights.

(a)  The facility shall keep confidential all information
contained in the client's records, regardless of the form or
storage method of the records.

(b)  The facility shall develop and implement policies and
procedures governing the release of any client information,
including consents necessary from the client or client's legal
guardian.

(c)  All entries into client records must be legible, dated
and signed by the individual making the entry.

(d)  The facility shall provide a legend to explain any
symbol or abbreviation used in a client's record.

(e)  The facility shall insure each identified residential
living unit has available on-site pertinent information of each
client's record.

(f)  Client's records shall be complete and systematically
organized according to facility policy to facilitate retrieval and
compilation of information.

(2)  The client record department shall be under the
direction of a registered record administrator, RRA, or an
accredited record technician, ART.  If an RRA or ART is not
employed at least part time, the facility shall consult at least
semi-annually with an RRA or ART according to the needs of
the facility.

(3)  Client records shall be safeguarded from loss,
defacement, tampering, fires, and floods.

(4)  Client records shall be protected against access by
unauthorized individuals.

(5)  Client records shall be retained for at least seven years
after the last date of client care.

(a)  Records of minors shall be retained as follows:
(i)  at least two years after the minor reaches age 18 or the

age of majority; and
(ii)  a minimum of seven years.
(b)  All client records shall be retained within the facility

upon change of ownership.
(c)  If a facility ceases operation, provision shall be made

for appropriate safe storage and prompt retrieval of all client
records, client indices, and discharges for the period specified.

(d)  The facility may arrange storage of client records with
another facility or may return client records to the attending
physician who is still in the community.

R432-152-30.  Respite Care.
(1)  Mental Retardation Facilities may provide respite

services that comply with the following requirements:
(a)  The purpose of respite is to provide intermittent, time

limited care to give primary caretakers relief from the demands
of caring for a person.

(b)  Respite services may be provided at an hourly rate or
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daily rate, but shall not exceed 14-days for any single respite
stay.  Stays which exceed 14 days are a mental retardation
facility admission, and shall be subject to the requirements of
this rule applicable to non-respite residents.

(c)  The facility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(d)  The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(e)  The facility must complete a service agreement to serve
as the plan of care.  The service agreement must identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(f)  The facility shall have written policies and procedures
available to staff regarding the respite care clients which
include:

(i)  medication administration;
(ii)  notification of a responsible party in the case of an

emergency;
(iii)  service agreement and admission criteria;
(iv)  behavior management interventions;
(v)  philosophy of respite services;
(vi)  post-service summary;
(vii)  training and in-service requirement for employees;

and
(viii)  handling personal funds.
(g)  Persons receiving respite services shall be provided a

copy of the Resident Rights documents upon initial day of
service and updated annually.

(h)  The facility shall maintain a record for each person
receiving respite services which includes:

(i)  Retention and storage of records shall comply with
R432-152-29(3) and (4).

(ii)  Confidentiality and release of information shall comply
with R432-150-25(3).

(iii)  The record shall contain the following:
(A)  a service agreement;
(B)  demographic information and resident identification

data;
(C)  nursing notes;
(D)  physician treatment orders;
(E)  records made by staff regarding daily care of the

person in service;
(F)  accident and injury reports; and
(G)  a post-service summary.
(i)  If a person has an advanced directive, a copy shall be

filed in the record and staff informed.

R432-152-31.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in Section 26-21-16.

KEY:  health care facilities
July 6, 1999 26-21-5
Notice of Continuation February 13, 2017 26-21-13.5
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R432.  Health, Family Health and Preparedness, Licensing.
R432-201.  Mental Retardation Facility:  Supplement "A" to
the Small Health Care Facility Rule.
R432-201-1.  Legal Authority.

This rule is adopted pursuant to Section 26-21-13.5.

R432-201-2.  Purpose.
The purpose of this rule is to meet the legislative intent

pursuant to 26-21-13.5.

R432-201-3.  Special Definitions.
(1)  See R432-1-3.
(2)  Special Definitions.
(a)  "Significantly Subaverage General Intellectual

Functioning" is operationally defined as a score of two or more
standard deviations below the mean on a standardized general
intelligence test.

(b)  "Developmental Period" means the period between
conception and the 18th birthday.

R432-201-4.  Compliance.
All facilities governed by these rules shall be in full

compliance at the time of initial licensure.

R432-201-5.  Licensure.
(1)  See Categories of licensure R432-200-4(2).
(2)  See R432-2.

R432-201-6.  Construction and Physical Environment.
See R432-12, Small Health Care Facility Rules.

R432-201-7.  Governing Body and Management.
(1)  Governing Body.
The facility shall identify an individual or group to

constitute the governing body of the facility.
(2)  Duties and Responsibilities.
The governing body shall:
(a)  exercise general policy, budget, and operating direction

over the facility;
(b)  set the qualifications for the administrator of the

facility;
(c)  appoint the administrator of the facility.
(3)  Compliance with Federal, State, and Local Laws.
The facility shall be in compliance with all applicable

provisions of federal, state and local laws, regulations and codes
pertaining to health, safety, and sanitation.

(4)  Administrator.
Each facility shall appoint, in writing, an administrator

professionally licensed by the Utah Department of Commerce in
a health care field.

(a)  A copy of the administrator's license or credentials
shall be posted alongside the facility's license in a place readily
visible to the public.

(b)  The administrator shall act as the administrator of no
more than four small health care facilities and no more than a
total of 60 beds in any type of licensed health care facility.

(c)  The administrator shall have sufficient freedom from
other responsibilities and shall be on the premises of the facility
a sufficient number of hours in each business day (at least four
hours per week for each six clients) and as necessary to properly
manage the facility and respond to requests by the Department
and the public.

(d)  The administrator shall designate, in writing, the name
and title of the person who shall act as administrator in his
absence.

(i)  This person shall have sufficient power, authority, and
freedom to act in the best interests of client safety and well-
being.

(ii)  It is not the intent of this paragraph to permit an

unlicensed de facto administrator to supplant or replace the
designated, licensed administrator.

(5)  Administrator Responsibilities.
(a)  The administrator's responsibilities shall be included in

a written job description on file in the facility and available for
Department review.

(b)  The job description shall include responsibility to
insure the following duties are fulfilled:

(i)  complete, submit, and file all records and reports
required by the Department;

(ii)  act as a liaison with the licensee, qualified mental
retardation professional, QMRP, and other supervisory staff of
the facility;

(iii)  respond to recommendations made by the facility
committees;

(iv)  assure that employees are oriented to their job
functions and receive appropriate and regularly scheduled in-
service training;

(v)  implement policies and procedures for the operation of
the facility;

(vi)  hire and maintain the required number of licensed and
nonlicensed staff, as specified in these rules, to meet the needs
of clients;

(vii) maintain facility staffing records for at least the
preceding 12 months;

(viii)  secure and update contracts for required professional
and other services not provided directly by the facility;

(ix)  verify all required licenses and permits of staff and
consultants at the time of hire or effective date of contract;

(x)  review all incident and accident reports and document
action taken.

(A)  Incident and accident reports shall be numbered and
logged in a manner to account for all reports.

(B)  Incident and accident reports shall have space for
written comments by the administrator and, as appropriate, the
attending physician and constituted committee.

(C)  Original incident and accident reports shall be kept on
file in the facility and shall be available for review by the
Department.

R432-201-8.  Staff and Personnel.
(1)  Staff Qualifications and Orientation.
(a)  The administrator, QMRP, and department supervisors

shall develop job descriptions for each position including job
title, job summary, responsibilities, qualifications, required
skills and licenses, and physical requirements.

(b)  Periodic employee performance evaluations shall be
documented.

(c)  All personnel shall have access to facility policy and
procedure manuals and other information necessary to
effectively perform duties and carry out responsibilities.

(2)  Health Surveillance.
(a)  The facility shall establish policies and procedures for

the health screening of all facility personnel.
(b)  See R432-150-10(4).
(c)  All dietary and other staff who handle food shall obtain

a Food Handler's Permit from the local health department.
(3)  Qualified Mental Retardation Professional, QMRP.
(a)  Each client's active treatment program shall be

integrated, coordinated and monitored by a qualified mental
retardation professional.

(b)  The qualified mental retardation professional shall
meet the standards in R432-152-9(1)(b)(i) through (ii).

(4)  Professional Program Services.
See R432-152-9(2)(a) through (f).
(5)  Direct Care Staffing.
See R432-152-9(3)(a) through (d).
(6)  Residential Living Unit Staff.
See R432-152-9(4)(a) through (d).
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(7)  Staff Training Program.
See R432-152-9(5)(a) through (d).

R432-201-9.  Volunteers.
Volunteers may be utilized in the daily activities of the

facility but may not be included in the facility's staffing plan in
lieu of facility employees. See R432-152-10.

R432-201-10.  Contracts and Agreements.
(1)  Contracts.
(a)  If a service required under this subpart is not provided

directly, the facility shall have a written agreement with an
outside program, resource, or service to furnish the necessary
service, including emergency and other health care.

(b)  The agreement shall:
(i)  contain the responsibilities, functions, objectives, and

other terms agreed to by both parties;
(ii)  provide that the facility is responsible for assuring that

the outside services meet the standards for quality of services
contained in this subpart.

(c)  The facility shall assure that outside services meet the
needs of each client.

(d)  If living quarters are not provided in a facility owned
by the ICF/MR, the ICF/MR remains directly responsible for the
standards relating to physical environment that are specified in
R432-200-6 and R432-152-22.

(2)  Transfer Agreements.
(a)  The licensee shall maintain, where appropriate, a

written transfer agreement with one or more hospitals, or nearby
health facilities to facilitate the transfer of clients and essential
client information.

(b)  The transfer agreement shall include provisions for:
(i)  criteria for transfer;
(ii)  appropriate methods of transfer;
(iii)  transfer of information needed for proper care and

treatment of the individual transferred;
(iv)  security and accountability of personal property of the

individual transferred;
(v)  proper notification of the hospital and the responsible

person before transfer;
(vi)  the facility responsible for client care in the process of

transfer;
(vii)  client confidentiality.

R432-201-11.  Client Rights.
(1)  The facility shall ensure the rights of all clients.
(2)  The facility shall:
(a)  inform each client, parent, if the client is a minor, or

legal guardian, of the client's rights and the rules of the facility;
(b)  inform each client, parent, if the client is a minor, or

legal guardian, of the client's medical condition, developmental
and behavioral status, attendant risks of treatment, and of the
right to refuse treatment;

(c)  allow and encourage individual clients to exercise their
rights as clients of the facility, and as citizens of the United
States, including the right to file complaints and the right to due
process, and each client shall be afforded the opportunity to
voice grievances and recommend changes in policies and
procedures to facility staff and outside representatives of
personal choice, free from restraint, interference, coercion,
discrimination, or reprisal;

(d)  allow individual clients to manage their financial
affairs and teach them to do so to the extent of their capabilities;

(e)  ensure that clients are not subjected to physical, verbal,
sexual or psychological abuse or punishment;

(f)  ensure that clients are free from unnecessary drugs and
physical restraints and are provided active treatment to reduce
dependency on drugs and physical restraints;

(g)  provide each client with the opportunity for personal

privacy and ensure privacy during treatment and care of
personal needs;

(h)  ensure the clients are not compelled to participate in
publicity events, fund raising activities, movies or anything that
would exploit the client;

(i)  ensure that clients are not compelled to perform
services for the facility and ensure that clients who do work for
the facility are compensated for their efforts at prevailing wages
commensurate with their abilities;

(j)  ensure clients the opportunity to communicate,
associate and meet privately with individuals of their choice,
including legal counsel and clergy, and to send and receive
unopened mail;

(k)  ensure that clients have access to telephones with
privacy for incoming and outgoing local and long distance calls
except as contraindicated by factors identified within their
individual program plans;

(l)  ensure clients the opportunity to participate in social
and community group activities and the opportunity to exercise
religious beliefs and to participate in religious worship services
without being coerced or forced into engaging in any religious
activity;

(m)  ensure that clients have the right to retain and use
appropriate personal possessions and clothing, and ensure that
each client is dressed in his or her own clothing each day;

(n)  permit a married couple both of whom reside in the
facility to reside together as a couple.

(3)  Client Finances.
(a)  The facility shall establish and maintain a system that:
(i)  assures a full and complete accounting of clients'

personal funds entrusted to the facility on behalf of clients;
(ii)  precludes any commingling of client funds with facility

funds or with the funds of any person other than another client.
(b)  The client's financial record shall be available on

request to the client, parents, if the client is a minor, or legal
guardian.

(c)  All monies entrusted to the facility on behalf of the
clients shall be kept in the facility or shall be deposited within
five days of receipt of such funds in an interest-bearing account
in a local bank or savings and loan association authorized to do
business in Utah, the deposits of which shall be insured.

(d)  When the amount of a client's money entrusted to the
facility exceeds $150, all money in excess of $150 shall be
deposited in an interest-bearing account as specified in R432-
201-11(3) above.

(e)  A person, firm, partnership, association or corporation
which is licensed to operate more than one health facility shall
maintain a separate account for each such facility and shall not
commingle client funds from one facility with another.

(f)  Upon discharge of a client, all money and valuables of
that client which have been entrusted to the licensee shall be
surrendered to the client in exchange for a signed receipt.
Money and valuables kept within the facility shall be
surrendered upon demand and those kept in an interest-bearing
account shall be made available within a reasonable time.

(g)  Within 30 days following the death of a client, except
in a medical examiner case, all money and valuables of that
client which have been entrusted to the licensee shall be
surrendered to the person responsible for the client or to the
executor or the administrator of the estate in exchange for a
signed receipt.  When a client dies without a representative or
known heirs, immediate written notice thereof shall be given by
the facility to the State Medical Examiner and the registrar of
the local probate court and a copy of said notice shall be filed
with the Department.

(4)  Communication with Clients, Parents, and Guardians.
The facility shall:
(a)  promote participation of parent, if the client is a minor,

and legal guardian in the process of providing active treatment
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to a client unless their participation is unobtainable or
inappropriate;

(b)  answer communications from a client's family and
friends promptly and appropriately;

(c)  promote visits by individuals with a relationship to a
client, such as family, close friends, legal guardian and
advocate, at any reasonable hour, without prior notice,
consistent with the right of a client's and other clients' privacy,
unless the interdisciplinary team determines that the visit would
not be appropriate for that client;

(d)  promote visits by parents or guardians to any area of
the facility that provides direct client care service to a client,
consistent with right of that client's and other clients' privacy;

(e)  promote frequent and informal leaves from the facility
for visits, trips, or vacations;

(f)  notify promptly a client's parent or guardian of any
significant incident, or change in a client's condition including,
but not limited to, serious illness, accident, death, abuse, or
unauthorized absence.

(5)  Staff Treatment of Clients.
(a)  The facility shall develop and implement written

policies and procedures that prohibit mistreatment, neglect or
abuse of a client.

(i)  Staff of the facility shall not use physical, verbal, sexual
or psychological abuse or punishment.

(ii)  Staff shall not punish a client by withholding food or
hydration that contribute to a nutritionally adequate diet.

(b)  The facility shall prohibit the employment of
individuals with a conviction or prior employment history of
child, client abuse, spouse abuse, neglect or mistreatment.

(c)  The facility shall ensure that all allegations of
mistreatment, neglect, or abuse, or injuries of unknown source,
are reported immediately to the administrator and to other
officials in accordance with 62A-3-302 through established
procedures.

(d)  The facility shall have evidence that all alleged
violations are thoroughly investigated and shall prevent further
potential abuse while the investigation is in progress.

(e)  The results of all investigations shall be reported to the
administrator or designated representative and to other officials
within five working days of the incident and, if the alleged
violation is verified, appropriate corrective action shall be taken.

R432-201-12.  Client Treatment Services.
See R432-152-13.

R432-201-13.  Admissions, Transfers, and Discharge.
(1)  A client who is admitted by the facility shall be in need

of and receive active treatment services.
(2)  See R432-152-14, Admissions, Transfer and

Discharge.

R432-201-14.  Behavior Management and Restraint Policy.
(1)  See R432-152-15, Client Behavior and Facility

Practice.
(2)  See R432-152-13, Human Rights Committee.

R432-201-15.  Physician Services.
See R432-152-16.

R432-201-16.  Nursing Services.
See R432-152-17.

R432-201-17.  Dental Services.
See R432-152-18.

R432-201-18.  Pharmacy Services.
See R432-152-19.

R432-201-19.  Laboratory Services.
See R432-152-20.

R432-201-20.  Environment.
See R432-152-21.

R432-201-21.  Emergency Plan and Procedures.
See R432-152-22.

R432-201-22.  Smoking Policies.
Smoking policies shall comply with R432-200-8.

R432-201-23.  Pets in Long-Term Care Facilities.
Each facility shall develop a written policy regarding pets

in accordance with R432-150-21.

R432-201-24.  Housekeeping Services.
See R432-150-26.

R432-201-25.  Laundry Services.
See R432-150-27.

R432-201-26.  Maintenance Services.
See R432-150-28.

R432-201-27.  Food Services.
See R432-150-24.

R432-201-28.  Record System.
See R432-152-29.

R432-201-29.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in 26-21-16.

KEY:  health care facilities
March 3, 1995 26-21-5
Notice of Continuation February 13, 2017 26-21-13.5
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R432.  Health, Family Health and Preparedness, Licensing.
R432-270.  Assisted Living Facilities.
R432-270-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-270-2.  Purpose.
This rule establishes the licensing and operational

standards for assisted living facilities Type I and Type II.
Assisted living is intended to enable persons experiencing
functional impairments to receive 24-hour personal and health-
related services in a place of residence with sufficient structure
to meet the care needs in a safe manner.

R432-270-3.  Definitions.
(1)  The terms used in these rules are defined in R432-1-3.
(2)  In addition:
(a)  "Assessment" means documentation of each resident's

ability or current condition in the following areas:
(i)  memory and daily decision making ability;
(ii)  ability to communicate effectively with others;
(iii)  physical functioning and ability to perform activities

of daily living;
(iv)  continence;
(v)  mood and behavior patterns;
(vi)  weight loss;
(vii)  medication use and the ability to self-medicate;
(viii)  special treatments and procedures;
(ix)  disease diagnoses that have a relationship to current

activities of daily living status, behavior status, medical
treatments, or risk of death;

(x)  leisure patterns and interests;
(xi)  assistive devices; and
(xii)  prosthetics.
(b)  "Activities of daily living (ADL)":
(i)  means those personal functional activities required for

an individual for continued well-being, including:
(A)  personal grooming, including oral hygiene and denture

care;
(B)  dressing;
(C)  bathing;
(D)  toileting and toilet hygiene;
(E)  eating/nutrition;
(F)  administration of medication; and
(G)  transferring, ambulation and mobility.
(ii)  are divided into the following levels:
(A)  "Independent" means the resident can perform the

ADL without help.
(B)  "Assistance" means the resident can perform some part

of an ADL, but cannot do it entirely alone.
(C)  "Dependent" means the resident cannot perform any

part of an ADL; it must be done entirely by someone else.
(c)  "Home-like" as used in statute and this rule means a

place of residence which creates an atmosphere supportive of
the resident's preferred lifestyle.  Home-like is also supported by
the use of residential building materials and furnishings.

(d)  "Hospice patient" means an individual who is admitted
to a hospice program or agency.

(e)  "Legal representative" means an individual who is
legally authorized to make health care decisions on behalf of
another individual.

(f)  "Monitoring device":
(i)  means a video surveillance camera or a microphone or

other device that captures audio; and
(ii)  does not include:
(A)  a device that is specifically intended to intercept wire,

electronic, or oral communication without notice to or the
consent of a party to the communication; or

(B)  a device that is connected to the Internet or that is set
up to transmit data via an electronic communication.

(g)  "Licensed health care professional" means a registered
nurse, physician assistant, advanced practice registered nurse, or
physician licensed by the Utah Department of Commerce who
has education and experience to assess and evaluate the health
care needs of the resident.

(h)  "Self-direct medication administration" means the
resident can:

(i)  recognize medications offered by color or shape; and
(ii)  question differences in the usual routine of

medications.
(i)  "Service Plan" means a written plan of care for services

which meets the requirements of R432-270-13.
(j)  "Services" means activities which help the residents

develop skills to increase or maintain their level of psycho-
social and physical functioning, or which assist them in
activities of daily living.

(k)  "Significant change" means a major change in a
resident's status that is self-limiting or impacts on more than one
area of the resident's health status.

(l)  "Significant assistance" means the resident is unable to
perform any part of an ADL and is dependent upon staff or
others to accomplish the ADL as defined in R432-270-3(2)(b).

(m)  "Social care" means:
(i)  providing opportunities for social interaction in the

facility or in the community; or
(ii)  providing services to promote independence or a sense

of self-direction.
(n)  "Unit" means an individual living space, including

living and sleeping space, bathroom, and optional kitchen area.

R432-270-4.  Licensing.
(1)  A person that offers or provides care to two or more

unrelated individuals in a residential facility must be minimally
licensed as an assisted living facility if:

(a)  the individuals stay in the facility for more than 24
hours; and

(b)  the facility provides or arranges for the provision of
assistance with one or more activity of daily living for any of the
individuals.

(2)  An assisted living facility may be licensed as a Type I
facility if:

(a)  the individuals under care are capable of achieving
mobility sufficient to exit the facility without the assistance of
another person.

(3)  An assisted living facility must be licensed as a Type
II facility if the individuals under care are capable of achieving
mobility sufficient to exit the facility only with the limited
assistance of one person;.

(4)  A Type I assisted living facility shall provide social
care to the individuals under care.

(5)  A Type II assisted living facility shall provide care in
a home-like setting that provides an array of coordinated
supportive personal and health care services available 24 hours
per day to residents who need any of these services as required
by department rule.

(6)  Type I and II assisted living facilities must provide
each resident with a separate living unit.  Two residents may
share a unit upon written request of both residents.

(7)  An individual may continue to remain in an assisted
living facility provided:

(a)  the facility construction can meet the individual's
needs;

(b)  the individual's physical and mental needs are
appropriate to the assisted living criteria; and

(c)  the facility provides adequate staffing to meet the
individual's needs.

(8)  Assisted living facilities may be licensed as large,
small or limited capacity facilities.

(a)  A large assisted living facility houses 17 or more
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residents.
(b)  A small assisted living facility houses six to 16

residents.
(c)  A limited capacity assisted living facility houses two to

five residents.

R432-270-5.  Licensee.
(1)  The licensee must:
(a)  ensure compliance with all federal, state, and local

laws;
(b)  assume responsibility for the overall organization,

management, operation, and control of the facility;
(c)  establish policies and procedures for the welfare of

residents, the protection of their rights, and the general
operation of the facility;

(d)  implement a policy which ensures that the facility does
not discriminate on the basis of race, color, sex, religion,
ancestry, or national origin in accordance with state and federal
law;

(e)  secure and update contracts for required services not
provided directly by the facility;

(f)  respond to requests for reports from the Department;
and

(g)  appoint, in writing, a qualified administrator who shall
assume full responsibility for the day-to-day operation and
management of the facility.  The licensee and administrator may
be the same person.

(2)  The licensee shall implement a quality assurance
program to include a Quality Assurance Committee.  The
committee must:

(a)  consist of at least the facility administrator and a health
care professional, and

(b)  meet at least quarterly to identify and act on quality
issues.

(3)  If the licensee is a corporation or an association, it shall
maintain an active and functioning governing body to fulfill
licensee duties and to ensure accountability.

R432-270-6.  Administrator Qualifications.
(1)  The administrator shall have the following

qualifications:
(a)  be 21 years of age or older;
(b)  have knowledge of applicable laws and rules;
(c)  have the ability to deliver, or direct the delivery of,

appropriate care to residents;
(d)  successfully complete the criminal background

screening process defined in R432-35; and
(e)  for all Type II facilities, complete a Department

approved national certification program within six months of
hire.

(2)  In addition to R432-270-6(1) the administrator of a
Type I facility shall have an associate degree or two years
experience in a health care facility.

(3)  In addition to R432-270-6(1) the administrator of a
Type II small or limited-capacity assisted living facility shall
have one or more of the following:

(a)  an associate degree in a health care field;
(b)  two years or more management experience in a health

care field; or
(c)  one year's experience in a health care field as a licensed

health care professional.
(4)  In addition to R432-270-6(1) the administrator of a

Type II large assisted living facility must have one or more of
the following:

(a)  a State of Utah health facility administrator license;
(b)  a bachelor's degree in a health care field, to include

management training or one or more years of management
experience;

(c)  a bachelor's degree in any field, to include management

training or one or more years of management experience and
one year or more experience in a health care field; or

(d)  an associates degree and four years or more
management experience in a health care field.

R432-270-7.  Administrator Duties.
(1)  The administrator must:
(a)  be on the premises a sufficient number of hours in the

business day, and at other times as necessary, to manage and
administer the facility;

(b)  designate, in writing, a competent employee, 21 years
of age or older, to act as administrator when the administrator
is unavailable for immediate contact.  It is not the intent of this
subsection to permit a de facto administrator to replace the
designated administrator.

(2)  The administrator is responsible for the following:
(a)  recruit, employ, and train the number of licensed and

unlicensed staff needed to provide services;
(b)  verify all required licenses and permits of staff and

consultants at the time of hire or the effective date of contract;
(c)  maintain facility staffing records for the preceding 12

months;
(d)  admit and retain only those residents who meet

admissions criteria and whose needs can be met by the facility;
(e)  review at least quarterly every injury, accident, and

incident to a resident or employee and document appropriate
corrective action;

(f)  maintain a log indicating any significant change in a
resident's condition and the facility's action or response;

(g)  complete an investigation whenever there is reason to
believe that a resident has been subject to abuse, neglect, or
exploitation;

(h)  report all suspected abuse, neglect, or exploitation in
accordance with Section 62A-3-305, and document appropriate
action if the alleged violation is verified.

(i)  notify the resident's responsible person within 24 hours
of significant changes or deterioration of the resident's health,
and ensure the resident's transfer to an appropriate health care
facility if the resident requires services beyond the scope of the
facility's license;

(j)  conduct and document regular inspections of the
facility to ensure it is safe from potential hazards;

(k)  complete, submit, and file all records and reports
required by the Department;

(l)  participate in a quality assurance program; and
(m)  secure and update contracts for required professional

and other services not provided directly by the facility.
(3)  The administrator's responsibilities shall be included

in a written and signed job description on file in the facility.

R432-270-8.  Personnel.
(1)  Qualified competent direct-care personnel shall be on

the premises 24 hours a day to meet residents needs as
determined by the residents' assessment and service plans.
Additional staff shall be employed as necessary to perform
office work, cooking, housekeeping, laundering and general
maintenance.

(2)  The services provided or arranged by the facility shall
be provided by qualified persons in accordance with the
resident's written service plan.

(3)  All personnel who provide personal care to residents
in a Type I facility shall be at least 18 years of age or be a
certified nurse aide and shall have related experience in the job
assigned or receive on the job training.

(4)  Personnel who provide personal care to residents in a
Type II facility must be certified nurse aides or complete a state
certified nurse aide program within four months of the date of
hire.

(5)  Personnel shall be licensed, certified, or registered in
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accordance with applicable state laws.
(6)  The administrator shall maintain written job

descriptions for each position, including job title, job
responsibilities, qualifications or required skills.

(7)  Facility policies and procedures must be available to
personnel at all times.

(8)  Each employee must receive documented orientation
to the facility and the job for which they are hired. Orientation
shall include the following:

(a)  job description;
(b)  ethics, confidentiality, and residents' rights;
(c)  fire and disaster plan;
(d)  policy and procedures;
(e)  reporting responsibility for abuse, neglect and

exploitation; and
(f)  dementia specific training including:
(i)  communicating with dementia patients and their

caregivers;
(ii)  communication methods and when they are

appropriate;
(iii)  types and stages of dementia including information on

the physical and cognitive declines as the disease progresses;
(iv)  person centered care principles; and
(v)  how to maintain safety in the dementia patient

environment.
(9)  Each employee shall receive documented in-service

training.  The training shall be tailored to annually include all of
the following subjects that are relevant to the employee's job
responsibilities:

(a)  principles of good nutrition, menu planning, food
preparation, and storage;

(b)  principles of good housekeeping and sanitation;
(c)  principles of providing personal and social care;
(d)  proper procedures in assisting residents with

medications;
(e)  recognizing early signs of illness and determining when

there is a need for professional help;
(f)  accident prevention, including safe bath and shower

water temperatures;
(g)  communication skills which enhance resident dignity;
(h)  first aid;
(i)  resident's rights and reporting requirements of Section

62A-3-201 to 312; and
(j)  Dementia/Alzheimer's specific training.
(10)  The facility administrator shall annually receive a

total of 4 hours of Dementia/Alzheimer's specific training.
(11)  An employee who reports suspected abuse, neglect,

or exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for that reason alone.

(12)  The facility shall establish a personnel health program
through written personnel health policies and procedures which
protect the health and safety of personnel, residents and the
public.

(13)  The facility must complete an employee placement
health evaluation to include at least a health inventory when an
employee is hired.  Facilities may use their own evaluation or a
Department approved form.

(a)  A health inventory shall obtain at least the employee's
history of the following:

(i)  conditions that may predispose the employee to
acquiring or transmitting infectious diseases; and

(ii)  conditions that may prevent the employee from
performing certain assigned duties satisfactorily.

(b)  The facility shall develop employee health screening
and immunization components of the personnel health program.

(c)  Employee skin testing by the Mantoux Method or other
FDA approved in-vitro serologic test and follow up for
tuberculosis shall be done in accordance with R388-804, Special
Measures for the Control of Tuberculosis.

(i)  The licensee shall ensure that all employees are skin-
tested for tuberculosis within two weeks of:

(A)  initial hiring;
(B)  suspected exposure to a person with active

tuberculosis; and
(C)  development of symptoms of tuberculosis.
(ii)  Skin testing shall be exempted for all employees with

known positive reaction to skin tests.
(d)  All infections and communicable diseases reportable

by law shall be reported to the local health department in
accordance with the Communicable Disease Rule, R386-702-3.

(14)  The facility shall develop and implement policies and
procedures governing an infection control program to protect
residents, family and personnel; which includes appropriate task
related employee infection control procedures and practices.

(15) The facility shall comply with the Occupational Safety
and Health Administration's Blood-borne Pathogen Standard.

R432-270-9.  Residents' Rights.
(1)  Assisted living facilities shall develop a written

resident's rights statement based on this section.
(2)  The administrator or designee shall give the resident a

written description of the resident's legal rights upon admission,
including the following:

(a)  a description of the manner of protecting personal
funds, in accordance with Section R432-270-20; and

(b)  a statement that the resident may file a complaint with
the state long term care ombudsman and any other advocacy
group concerning resident abuse, neglect, or misappropriation
of resident property in the facility.

(3)  The administrator or designee shall notify the resident
or the resident's responsible person at the time of admission, in
writing and in a language and manner that the resident or the
resident's responsible person understands, of the resident's rights
and of all rules governing resident conduct and responsibilities
during the stay in the facility.

(4)  The administrator or designee must promptly notify in
writing the resident or the resident's responsible person when
there is a change in resident rights under state law.

(5)  Resident rights include the following:
(a)  the right to be treated with respect, consideration,

fairness, and full recognition of personal dignity and
individuality;

(b)  the right to be transferred, discharged, or evicted by the
facility only in accordance with the terms of the signed
admission agreement;

(c)  the right to be free of mental and physical abuse, and
chemical and physical restraints;

(d)  the right to refuse to perform work for the facility;
(e)  the right to perform work for the facility if the facility

consents and if:
(i)  the facility has documented the resident's need or desire

for work in the service plan,
(ii)  the resident agrees to the work arrangement described

in the service plan,
(iii)  the service plan specifies the nature of the work

performed and whether the services are voluntary or paid, and
(iv)  compensation for paid services is at or above the

prevailing rate for similar work in the surrounding community;
(f)  the right to privacy during visits with family, friends,

clergy, social workers, ombudsmen, resident groups, and
advocacy representatives;

(g)  the right to share a unit with a spouse if both spouses
consent, and if both spouses are facility residents;

(h)  the right to privacy when receiving personal care or
services;

(i)  the right to keep personal possessions and clothing as
space permits;

(j)  the right to participate in religious and social activities
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of the resident's choice;
(k)  the right to interact with members of the community

both inside and outside the facility;
(l)  the right to send and receive mail unopened;
(m)  the right to have access to telephones to make and

receive private calls;
(n)  the right to arrange for medical and personal care;
(o)  the right to have a family member or responsible

person informed by the facility of significant changes in the
resident's cognitive, medical, physical, or social condition or
needs;

(p)  the right to leave the facility at any time and not be
locked into any room, building, or on the facility premises
during the day or night.  Assisted living Type II residents who
have been assessed to require a secure environment may be
housed in a secure unit, provided the secure unit is approved by
the fire authority having jurisdiction.  This right does not
prohibit the locking of facility entrance doors if egress is
maintained;

(q)  the right to be informed of complaint or grievance
procedures and to voice grievances and recommend changes in
policies and services to facility staff or outside representatives
without restraint, discrimination, or reprisal;

(r)  the right to be encouraged and assisted throughout the
period of a stay to exercise these rights as a resident and as a
citizen;

(s)  the right to manage and control personal funds, or to be
given an accounting of personal funds entrusted to the facility,
as provided in R432-270-20 concerning management of resident
funds;

(t)  the right, upon oral or written request, to access within
24 hours all records pertaining to the resident, including clinical
records;

(u)  the right, two working days after the day of the
resident's oral or written request, to purchase at a cost not to
exceed the community standard photocopies of the resident's
records or any portion thereof;

(v)  the right to personal privacy and confidentiality of
personal and clinical records;

(w)  the right to be fully informed in advance about care
and treatment and of any changes in that care or treatment that
may affect the resident's well-being; and

(x)  the right to be fully informed in a language and in a
manner the resident understands of the resident's health status
and health rights, including the following:

(i)  medical condition;
(ii)  the right to refuse treatment;
(iii)  the right to formulate an advance directive in

accordance with UCA Section 75-2a; and
(iv)  the right to refuse to participate in experimental

research.
(6)  The following items must be posted in a public area of

the facility that is easily accessible by residents:
(a)  the long term care ombudsmen's notification poster;
(b)  information on Utah protection and advocacy systems;

and
(c)  a copy of the resident's rights.
(7)  The facility shall have available in a public area of the

facility the results of the current survey of the facility and any
plans of correction.

(8)  A resident may organize and participate in resident
groups in the facility, and a resident's family may meet in the
facility with the families of other residents.

(a)  The facility shall provide private space for resident
groups or family groups.

(b)  Facility personnel or visitors may attend resident group
or family group meetings only at the group's invitation.

(c)  The administrator shall designate an employee to
provide assistance and to respond to written requests that result

from group meetings.

R432-270-10.  Admissions.
(1)  The facility shall have written admission, retention,

and transfer policies that are available to the public upon
request.

(2)  Before accepting a resident, the facility must obtain
sufficient information about the person's ability to function in
the facility through the following:

(a)  an interview with the resident and the resident's
responsible person; and

(b)  the completion of the resident assessment.
(3)  If the Department determines during inspection or

interview that the facility knowingly and willfully admits or
retains residents who do not meet license criteria, then the
Department may, for a time period specified, require that
resident assessments be conducted by an individual who is
independent from the facility.

(4)  A Type I facility:
(a)  shall accept and retain residents who meet the

following criteria:
(i)  are ambulatory or mobile and are capable of taking life

saving action in an emergency without the assistance of another
person;

(ii)  have stable health;
(iii)  require no assistance or only limited assistance in the

activities of daily living (ADL); and
(iv)  do not require total assistance from staff or others with

more than three ADLs.
(b)  may accept and retain residents who meet the

following criteria:
(i)  are cognitively impaired or physically disabled but able

to evacuate from the facility without the assistance of another
person; and

(ii)  require and receive intermittent care or treatment in the
facility from a licensed health care professional either through
contract or by the facility, if permitted by facility policy.

(5)  A Type II facility may accept and retain residents who
meet the following criteria:

(a)  require total assistance from staff or others in more
than three ADLs, provided that:

(i)  the staffing level and coordinated supportive health and
social services meet the needs of the resident; and

(ii)  the resident is capable of evacuating the facility with
the limited assistance of one person.

(b)  are physically disabled but able to direct their own
care; or

(c)  are cognitively impaired or physically disabled but able
to evacuate from the facility with the limited assistance of one
person.

(6)  Type I and Type II assisted living facilities shall not
admit or retain a person who:

(a)  manifests behavior that is suicidal, sexually or socially
inappropriate, assaultive, or poses a danger to self or others;

(b)  has active tuberculosis or other chronic communicable
diseases that cannot be treated in the facility or on an outpatient
basis; or may be transmitted to other residents or guests through
the normal course of activities; or

(c)  requires inpatient hospital, long-term nursing care or
24-hour continual nursing care that will last longer than 15
calendar days after the day on which the nursing care begins.

(7)  Type I and Type II assisted living facilities shall not
deny an individual admission to the facility for the sole reason
that the individual or the individual's legal representative
requests to install or operate a monitoring device in the
individual's room in accordance with UCA Section 26-21-304.

(8)  The prospective resident or the prospective resident's
responsible person must sign a written admission agreement
prior to admission.  The admission agreement shall be kept on
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file by the facility and shall specify at least the following:
(a)  room and board charges and charges for basic and

optional services;
(b)  provision for a 30-day notice prior to any change in

established charges;
(c)  admission, retention, transfer, discharge, and eviction

policies;
(d)  conditions under which the agreement may be

terminated;
(e)  the name of the responsible party;
(f)  notice that the Department has the authority to examine

resident records to determine compliance with licensing
requirements; and

(g)  refund provisions that address the following:
(i)  thirty-day notices for transfer or discharge given by the

facility or by the resident,
(ii)  emergency transfers or discharges,
(iii)  transfers or discharges without notice, and
(iv)  the death of a resident.
(9)  A type I assisted living facility may accept and retain

residents who have been admitted to a hospice program, under
the following conditions:

(a)  the facility keeps a copy of the physician's diagnosis
and orders for care;

(b)  the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c)  a facility may retain hospice patient residents who are
not capable of exiting the facility without assistance with the
following conditions:

(i)  the facility must assure that a worker or an individual
is assigned solely to each specific hospice patient and is on-site
to assist the resident in emergency evacuation 24 hours a day,
seven days a week;

(ii)  the facility must train the assigned worker or individual
to specifically assist in the emergency evacuation of the assigned
hospice patient resident;

(iii)  the worker or individual must be physically capable of
providing emergency evacuation assistance to the particular
hospice patient resident; and

(iv)  hospice residents who are not capable of exiting the
facility without assistance comprise no more than 25 percent of
the facility's resident census.

(10)  A type II assisted living facility may accept and retain
hospice patient residents under the following conditions:

(a)  the facility keeps a copy of the physician's diagnosis
and orders for care;

(b)  the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c)  if the hospice patient resident cannot evacuate the
facility without significant assistance, the facility must:

(i)  develop an emergency plan to evacuate the hospice
resident in the event of an emergency; and

(ii)  integrate the emergency plan into the resident's service
plan.

R432-270-11.  Transfer or Discharge Requirements.
(1)  A resident may be discharged, transferred, or evicted

for one or more of the following reasons:
(a)  The facility is no longer able to meet the resident's

needs because the resident poses a threat to health or safety to
self or others, or the facility is not able to provide required
medical treatment.

(b)  The resident fails to pay for services as required by the
admission agreement.

(c)  The resident fails to comply with written policies or
rules of the facility.

(d)  The resident wishes to transfer.

(e)  The facility ceases to operate.
(2)  Prior to transferring or discharging a resident, the

facility shall serve a transfer or discharge notice upon the
resident and the resident's responsible person.

(a)  The notice shall be either hand-delivered or sent by
certified mail.

(b)  The notice shall be made at least 30 days before the
day on which the facility plans to transfer or discharge the
resident, except that the notice may be made as soon as
practicable before transfer or discharge if:

(i)  the safety or health of persons in the facility is
endangered; or

(ii)  an immediate transfer or discharge is required by the
resident's urgent medical needs.

(3)  The notice of transfer or discharge shall:
(a)  be in writing with a copy placed in the resident file;
(b)  be phrased in a manner and in a language the resident

can understand;
(c)  detail the reasons for transfer or discharge;
(d)  state the effective date of transfer or discharge;
(e)  state the location to which the resident will be

transferred or discharged;
(f)  state that the resident may request a conference to

discuss the transfer or discharge; and
(g)  contain the following information:
(i)  for facility residents who are 60 years of age or older,

the name, mailing address, and telephone number of the State
Long Term Care Ombudsman;

(ii)  for facility residents with developmental disabilities,
the mailing address and telephone number of the agency
responsible for the protection and advocacy of developmentally
disabled individuals established under part C of the
Developmental Disabilities Assistance and Bill of Rights Act;
and

(iii)  for facility residents who are mentally ill, the mailing
address and telephone number of the agency responsible for the
protection and advocacy of mentally ill individuals established
under the Protection and Advocacy for Mentally Ill Individuals
Act.

(4)  The facility shall provide sufficient preparation and
orientation to a resident to ensure a safe and orderly transfer or
discharge from the facility.

(5)  The resident or the resident's responsible person may
contest a transfer or discharge.  If the transfer or discharge is
contested, the facility shall provide an informal conference,
except where undue delay might jeopardize the health, safety, or
well-being of the resident or others.

(a)  The resident or the resident's responsible person must
request the conference within five calendar days of the day of
receipt of notice of discharge to determine if a satisfactory
resolution can be reached.

(b)  Participants in the conference shall include the facility
representatives, the resident or the resident's responsible person,
and any others requested by the resident or the resident's
responsible person.

(6)  The facility may not discharge a resident for the sole
reason that the resident or the resident's legal representative
requests to install or operate a monitoring device in the
individual's room in accordance with UCA Section 26-21-304.

R432-270-12.  Resident Assessment.
(1)  A signed and dated resident assessment shall be

completed on each resident prior to admission and at least every
six months thereafter.

(2)  In Type I and Type II facilities, the initial and six-
month resident assessment must be completed and signed by a
licensed health care professional.

(3)  The resident assessment must accurately reflect the
resident's status at the time of assessment.
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(4)  The resident assessment must include a statement
signed by the licensed health care professional completing the
resident assessment that the resident meets the admission and
level of assistance criteria for the facility.

(5)  The facility shall use a resident assessment form that is
approved and reviewed by the Department to document the
resident assessments.

(6)  The facility shall revise and update each resident's
assessment when there is a significant change in the resident's
cognitive, medical, physical, or social condition and update the
resident's service plan to reflect the change in condition.

R432-270-13.  Service Plan.
(1)  Each resident must have an individualized service plan

that is consistent with the resident's unique cognitive, medical,
physical, and social needs, and is developed within seven
calendar days of the day the facility admits the resident.  The
facility shall periodically revise the service plan as needed.

(2)  The facility shall use the resident assessment to
develop, review, and revise the service plan for each resident.

(3)  The service plan shall include a written description of
the following:

(a)  what services are provided;
(b)  who will provide the services, including the resident's

significant others who may participate in the delivery of
services;

(c)  how the services are provided;
(d)  the frequency of services; and
(e)  changes in services and reasons for those changes.

R432-270-14.  Service Coordinator.
(1) If the administrator appoints a service coordinator, the

service coordinator must have knowledge, skills and abilities to
coordinate the service plan for each resident.

(2)  The duties and responsibilities of the service
coordinator must be defined by facility policy and included in
the designee's job description.

(3)  The service coordinator is responsible to document that
the resident or resident's designated responsible person is
encouraged to actively participate in developing the service
plan.

(4)  The administrator and designated service coordinator
are responsible to ensure that each resident's service plan is
implemented by facility staff.

R432-270-15.  Nursing Services.
(1)  The facility must develop written policies and

procedures defining the level of nursing services provided by the
facility.

(2)  A Type I assisted living facility must employ or
contract with a registered nurse to provide or delegate
medication administration for any resident who is unable to self-
medicate or self-direct medication management.

(3)  A Type II assisted living facility must employ or
contract with a registered nurse to provide or supervise nursing
services to include:

(a)  a nursing assessment on each resident;
(b)  general health monitoring on each resident; and
(c)  routine nursing tasks, including those that may be

delegated to unlicensed assistive personnel in accordance with
the Utah Nurse Practice Act R156-31B-701.

(4)  A Type I assisted living facility may provide nursing
care according to facility policy.  If a Type I assisted living
facility chooses to provide nursing services, the nursing services
must be provided in accordance with R432-270-15(3)(a)
through (c).

(5)  Type I and Type II assisted living facilities shall not
provide skilled nursing care, but must assist the resident in
obtaining required services.  To determine whether a nursing

service is skilled, the following criteria shall apply:
(a)  The complexity or specialized nature of the prescribed

services can be safely or effectively performed only by, or under
the close supervision of licensed health care professional
personnel.

(b)  Care is needed to prevent, to the extent possible,
deterioration of a condition or to sustain current capacities of a
resident.

(6)  At least one certified nurse aide must be on duty in a
Type II facility 24 hours per day.

R432-270-16.  Secure Units.
(1)  A Type II assisted living facility with approved secure

units may admit residents with a diagnosis of
Alzheimer's/dementia if the resident is able to exit the facility
with limited assistance from one person.

(2)  Each resident admitted to a secure unit must have an
admission agreement that indicates placement in the secure unit.

(a)  The secure unit admission agreement must document
that a wander risk management agreement has been negotiated
with the resident or resident's responsible person.

(b)  The secure unit admission agreement must identify
discharge criteria that would initiate a transfer of the resident to
a higher level of care than the assisted living facility is able to
provide.

(3)  There shall be at least one staff with documented
training in Alzheimer's/dementia care in the secure unit at all
times.

(4)  Each secure unit must have an emergency evacuation
plan that addresses the ability of the secure unit staff to evacuate
the residents in case of emergency.

R432-270-17.  Arrangements for Medical or Dental Care.
(1)  The facility shall assist residents in arranging access

for ancillary services for medically related care including
physician, dentist, pharmacist, therapy, podiatry, hospice, home
health, and other services necessary to support the resident.

(2)  The facility shall arrange for care through one or more
of the following methods:

(a)  notifying the resident's responsible person;
(b)  arranging for transportation to and from the

practitioner's office; or
(c)  arrange for a home visit by a health care professional.
(3)  The facility must notify a physician or other health care

professional when the resident requires immediate medical
attention.

R432-270-18.  Activity Program.
(1)  Residents shall be encouraged to maintain and develop

their fullest potential for independent living through
participation in activity and recreational programs.

(2)  The facility shall provide opportunities for the
following:

(a)  socialization activities;
(b)  independent living activities to foster and maintain

independent functioning;
(c)  physical activities; and
(d)  community activities to promote resident participation

in activities away from the facility.
(3)  The administrator shall designate an activity

coordinator to direct the facility's activity program.  The activity
coordinator's duties include the following:

(a)  coordinate all recreational activities, including
volunteer and auxiliary activities;

(b)  plan, organize, and conduct the residents' activity
program with resident participation; and

(c)  develop and post monthly activity calendars, including
information on community activities, based on residents' needs
and interests.
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(4)  The facility shall provide sufficient equipment,
supplies, and indoor and outdoor space to meet the recreational
needs and interests of residents.

(5)  The facility shall provide storage for recreational
equipment and supplies.  Locked storage must be provided for
potentially dangerous items such as scissors, knives, and toxic
materials.

R432-270-19.  Medication Administration.
(1)  A licensed health care professional must assess each

resident to determine what level and type of assistance is
required for medication administration.  The level and type of
assistance provided shall be documented on each resident's
assessment.

(2)  Each resident's medication program must be
administered by means of one of the methods described in (a)
through (f) in this section:

(a)  The resident is able to self-administer medications.
(i)  Residents who have been assessed to be able to self-

administer medications may keep prescription medications in
their rooms.

(ii)  If more than one resident resides in a unit, the facility
must assess each person's ability to safely have medications in
the unit.  If safety is a factor, a resident shall keep his
medication in a locked container in the unit.

(b)  The resident is able to self-direct medication
administration.  Facility staff may assist residents who self-
direct medication administration by:

(i)  reminding the resident to take the medication;
(ii)  opening medication containers; and
(iii)  reminding the resident or the resident's responsible

person when the prescription needs to be refilled.
(c)  Family members or a designated responsible person

may administer medications.  If a family member or designated
responsible person assists with medication administration, they
shall sign a waiver indicating that they agree to assume the
responsibility to fill prescriptions, administer medication, and
document that the medication has been administered.  Facility
staff may not serve as the designated responsible person.

(d)  For residents who are unable to self-administer or self-
direct medications, facility staff may administer medications
only after delegation by a licensed health care professional
under the scope of their practice.

(i)  If a licensed health care professional delegates the task
of medication administration to unlicensed assistive personnel,
the delegation shall be in accordance with the Nurse Practice
Act and R156-31B-701.

(ii)  The medications must be administered according to the
prescribing order.

(iii)  The delegating authority must provide and document
supervision, evaluation, and training of unlicensed assistive
personnel assisting with medication administration.

(iv)  The delegating authority or another registered nurse
shall be readily available either in person or by
telecommunication.

(e)  Residents may independently administer their own
personal insulin injections if they have been assessed to be
independent in that process. This may be done in conjunction
with the administration of medication in methods (a) through (d)
of this section.

(f)  home health or hospice agency staff may provide
medication administration to facility residents exclusively, or in
conjunction with (a) through (e) of this section.

(3)  The facility must have a licensed health care
professional or licensed pharmacist review all resident
medications at least every six months.

(4)  Medication records shall include the following:
(a)  the resident's name;
(b)  the name of the prescribing practitioner;

(c)  medication name including prescribed dosage;
(d)  the time, dose and dates administered;
(e)  the method of administration;
(f)  signatures of personnel administering the medication;

and
(g)  the review date.
(5)  The licensed health care professional or licensed

pharmacist should document any change in the dosage or
schedule of medication in the medication record.  When changes
in the medication are documented by the facility staff the
licensed health care professional must co-sign within 72 hours.
The licensed health care professional must notify all unlicensed
assistive personnel who administer medications of the
medication change.

(6)  The facility must have access to a reference for
possible reactions and precautions for all prescribed medications
in the facility.

(7)  The facility must notify the licensed health care
professional when medication errors occur.

(8)  Medication error incident reports shall be completed
when a medication error occurs or is identified.

(9)  Medication errors must be incorporated into the facility
quality improvement process.

(10)  Medications stored in a central storage area shall be:
(a)  locked to prevent unauthorized access; and
(b)  available for the resident to have timely access to the

medication.
(11)  Medications that require refrigeration shall be stored

separately from food items and at temperatures between 36 - 46
degrees Fahrenheit.

(12)  The facility must develop and implement policies
governing the;

(a)  security and disposal of controlled substances by the
licensee or facility staff which shall be consistent with the
provisions of 21 CFR 1307.21; and

(b)  destruction and disposal of unused, outdated, or
recalled medications.

(13)  The facility shall document the return of resident's
medication to the resident or to the resident's responsible person
upon discharge.

R432-270-20.  Management of Resident Funds.
(1)  Residents have the right to manage and control their

financial affairs.  The facility may not require residents to
deposit their personal funds or valuables with the facility.

(2)  The facility need not handle residents' cash resources
or valuables.  However, upon written authorization by the
resident or the resident's responsible person, the facility may
hold, safeguard, manage, and account for the resident's personal
funds or valuables deposited with the facility, in accordance
with the following:

(a)  The licensee shall establish and maintain on the
residents' behalf a system that assures a full, complete, and
separate accounting according to generally accepted accounting
principles of each resident's personal funds entrusted to the
facility.  The system shall:

(i)  preclude any commingling of resident funds with
facility funds or with the funds of any person other than another
resident, and preclude facility personnel from using residents'
monies or valuables as their own;

(ii)  separate residents' monies and valuables intact and free
from any liability that the licensee incurs in the use of its own
or the facility's funds and valuables;

(iii)  maintain a separate account for resident funds for each
facility and not commingle such funds with resident funds from
another facility;

(iv)  for records of residents' monies which are maintained
as a drawing account, include a control account for all receipts
and expenditures and an account for each resident and
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supporting receipts filed in chronological order;
(v)  keep each account with columns for debits, credits, and

balance; and
(vi)  include a copy of the receipt that it furnished to the

residents for funds received and other valuables entrusted to the
licensee for safekeeping.

(b)  The facility shall make individual financial records
available on request through quarterly statements to the resident
or the resident's legal representative.

(c)  The facility shall purchase a surety bond or otherwise
provide assurance satisfactory to the Department that all resident
personal funds deposited with the facility are secure.

(d)  The facility shall deposit, within five days of receipt,
all resident monies that are in excess of $150 in an interest-
bearing bank account, that is separate from any of the facility's
operating accounts, in a local financial institution.

(i)  Interest earned on a resident's bank account shall be
credited to the resident's account.

(ii)  In pooled accounts, there shall be a separate
accounting for each resident's share, including interest.

(e)  The facility shall maintain a resident's personal funds
that do not exceed $150 in a non-interest-bearing account,
interest-bearing account, or petty cash fund.

(f)  Upon discharge of a resident with funds or valuables
deposited with the facility, the facility shall that day convey the
resident's funds, and a final accounting of those funds, to the
resident or the resident's legal representative. Funds and
valuables kept in an interest-bearing account shall be accounted
for and made available within three working days.

(g)  Within 30 days following the death of a resident,
except in a medical examiner case, the facility shall convey the
resident's valuables and funds entrusted to the facility, and a
final accounting of those funds, to the individual administering
the resident's estate.

R432-270-21.  Facility Records.
(1)  The facility must maintain accurate and complete

records.  Records shall be filed, stored safely, and be easily
accessible to staff and the Department.

(2)  Records shall be protected against access by
unauthorized individuals.

(3)  The facility shall maintain personnel records for each
employee and shall retain such records for at least three years
following termination of employment.  Personnel records must
include the following:

(a)  employee application;
(b)  date of employment;
(c)  termination date;
(d)  reason for leaving;
(e)  documentation of CPR and first aid training;
(f)  health inventory;
(g)  food handlers permits;
(h)  TB skin test documentation; and
(i)  documentation of criminal background screening.
(4)  The facility must maintain in the facility a separate

record for each resident that includes the following:
(a)  the resident's name, date of birth, and last address;
(b)  the name, address, and telephone number of the person

who administers and obtains medications, if this person is not
facility staff;

(c)  the name, address, and telephone number of the
individual to be notified in case of accident or death;

(d)  the name, address, and telephone number of a
physician and dentist to be called in an emergency;

(e)  the admission agreement;
(f)  the resident assessment; and
(g)  the resident service plan.
(5)  Resident records must be retained for at least three

years following discharge.

(6)  There shall be written incident and injury reports to
document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of residents.  The reports shall be kept on file for at least
three years.

R432-270-22.  Food Services.
(1)  Facilities must have the capability to provide three

meals a day, seven days a week, to all residents, plus snacks.
(a)  The facility shall maintain onsite a one-week supply of

nonperishable food and a three day supply of perishable food as
required to prepare the planned menus.

(b)  There shall be no more than a 14 hour interval between
the evening meal and breakfast, unless a nutritious snack is
available in the evening.

(c)  The facility food service must comply with the
following:

(i)  All food shall be of good quality and shall be prepared
by methods that conserve nutritive value, flavor, and
appearance.

(ii)  The facility shall ensure food is palatable, attractively
served, and delivered to the resident at the appropriate
temperature.

(iii)  Powdered milk may only be used as a beverage, upon
the resident's request, but may be used in cooking and baking.

(2)  The facility shall provide adaptive eating equipment
and utensils for residents as needed.

(3)  A different menu shall be planned and followed for
each day of the week.

(a)  All menus must be approved and signed by a certified
dietitian.

(b)  Cycle menus shall cover a minimum of three weeks.
(c)  The current week's menu shall be posted for residents'

viewing.
(d)  Substitutions to the menu that are actually served to the

residents shall be recorded and retained for three months for
review by the Department.

(4)  Meals shall be served in a designated dining area
suitable for that purpose or in resident rooms upon request by
the resident.

(5)  Residents shall be encouraged to eat their meals in the
dining room with other residents.

(6)  Inspection reports by the local health department shall
be maintained at the facility for review by the Department.

(7)  If the facility admits residents requiring therapeutic or
special diets, the facility shall have an approved dietary manual
for reference when preparing meals. Dietitian consultation shall
be provided at least quarterly and documented for residents
requiring therapeutic diets.

(8)  The facility shall employ food service personnel to
meet the needs of residents.

(a)  While on duty in food service, the cook and other
kitchen staff shall not be assigned concurrent duties outside the
food service area.

(b)  All personnel who prepare or serve food shall have a
current Food Handler's Permit.

(9)  Food service shall comply with the Utah Department
of Health Food Service Sanitation Regulations, R392-100.

(10)  If food service personnel also work in housekeeping
or provide direct resident care, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary food service.

R432-270-23.  Housekeeping Services.
(1)  The facility shall employ housekeeping staff to

maintain both the exterior and interior of the facility.
(2)  The facility shall designate a person to direct



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 164

housekeeping services.  This person shall:
(a)  post routine laundry, maintenance, and cleaning

schedules for housekeeping staff.
(b)  ensure all furniture, bedding, linens, and equipment are

clean before use by another resident.
(3)  The facility shall control odors by maintaining

cleanliness.
(4)  There shall be a trash container in every occupied

room.
(5)  All cleaning agents, bleaches, insecticides, or

poisonous, dangerous, or flammable materials shall be stored in
a locked area to prevent unauthorized access.

(6)  Housekeeping personnel shall be trained in preparing
and using cleaning solutions, cleaning procedures, proper use of
equipment, proper handling of clean and soiled linen, and
procedures for disposal of solid waste.

(7)  Bathtubs, shower stalls, or lavatories shall not be used
as storage places.

(8)  Throw or scatter rugs that present a tripping hazard to
residents are not permitted.

R432-270-24.  Laundry Services.
(1)  The facility shall provide laundry services to meet the

needs of the residents, including a sufficient supply of linens.
(2)  The facility shall inform the resident or the resident's

responsible person in writing of the facility's laundry policy for
residents' personal clothing.

(3)  Food may not be stored, prepared, or served in any
laundry area.

(4)  The facility shall make available for resident use at
least one washing machine and one clothes dryer.

R432-270-25.  Maintenance Services.
(1)  The facility shall conduct maintenance, including

preventive maintenance, according to a written schedule to
ensure that the facility equipment, buildings, fixtures, spaces,
and grounds are safe, clean, operable, in good repair and in
compliance with R432-6.

(a)  Fire rated construction and assemblies must be
maintained in accordance with R710-3, Assisted Living
Facilities.

(b)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(c)  Electrical systems, including appliances, cords,
equipment call lights, and switches shall be maintained to
guarantee safe functioning.

(d)  Air filters installed in heating, ventilation and air
conditioning systems must be inspected, cleaned or replaced in
accordance with manufacturer specifications.

(2)  A pest control program shall be conducted in the
facility buildings and on the grounds by a licensed pest control
contractor or a qualified employee, certified by the State, to
ensure the absence of vermin and rodents.  Documentation of
the pest control program shall be maintained for Department
review.

(3)  The facility shall document maintenance work
performed.

(4)  Hot water temperature controls shall automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents.  The facility shall maintain hot water
delivered to public and resident care areas at temperatures
between 105 - 120 degrees Fahrenheit.

R432-270-26.  Disaster and Emergency Preparedness.
(1)  The facility is responsible for the safety and well-being

of residents in the event of an emergency or disaster.
(2)  The licensee and the administrator are responsible to

develop and coordinate plans with state and local emergency

disaster authorities to respond to potential emergencies and
disasters.  The plan shall outline the protection or evacuation of
all residents, and include arrangements for staff response or
provisions of additional staff to ensure the safety of any resident
with physical or mental limitations.

(a)  Emergencies and disasters include fire, severe weather,
missing residents, death of a resident, interruption of public
utilities, explosion, bomb threat, earthquake, flood, windstorm,
epidemic, or mass casualty.

(b)  The emergency and disaster response plan shall be in
writing and distributed or made available to all facility staff and
residents to assure prompt and efficient implementation.

(c)  The licensee and the administrator must review and
update the plan as necessary to conform with local emergency
plans.  The plan shall be available for review by the Department.

(3)  The facility's emergency and disaster response plan
must address the following:

(a)  the names of the person in charge and persons with
decision-making authority;

(b)  the names of persons who shall be notified in an
emergency in order of priority;

(c)  the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies;

(d)  instructions on how to contain a fire and how to use
the facility alarm systems;

(e)  assignment of personnel to specific tasks during an
emergency;

(f)  the procedure to evacuate and transport residents and
staff to a safe place within the facility or to other prearranged
locations;

(g)  instructions on how to recruit additional help, supplies,
and equipment to meet the residents' needs after an emergency
or disaster;

(h)  delivery of essential care and services to facility
occupants by alternate means;

(i)  delivery of essential care and services when additional
persons are housed in the facility during an emergency; and

(j)  delivery of essential care and services to facility
occupants when personnel are reduced by an emergency.

(4)  The facility must maintain safe ambient air
temperatures within the facility.

(a)  Emergency heating must have the approval of the local
fire department.

(b)  Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the residents in the facility.  The person in charge shall take
immediate action in the best interests of the residents.

(c)  The facility shall have, and be capable of
implementing, contingency plans regarding excessively high
ambient air temperatures within the facility that may exacerbate
the medical condition of residents.

(5)  Personnel and residents shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency.  The facility shall:

(a)  annually review the procedures with existing staff and
residents and carry out unannounced drills using those
procedures;

(b)  hold simulated disaster drills semi-annually;
(c)  hold simulated fire drills quarterly on each shift for

staff and residents in accordance with Rule R710-3; and
(d)  document all drills, including date, participants,

problems encountered, and the ability of each resident to
evacuate.

(6)  The administrator shall be in charge during an
emergency.  If not on the premises, the administrator shall make
every effort to report to the facility, relieve subordinates and
take charge.

(7)  The facility shall provide in-house all equipment and
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supplies required in an emergency including emergency lighting,
heating equipment, food, potable water, extra blankets, first aid
kit, and radio.

(8)  The following information shall be posted in prominent
locations throughout the facility:

(a)  The name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b)  evacuation routes, location of fire alarm boxes, and fire
extinguishers.

R432-270-27.  First Aid.
(1)  There shall be one staff person on duty at all times who

has training in basic first aid, the Heimlich maneuver,
certification in cardiopulmonary resuscitation and emergency
procedures to ensure that each resident receives prompt first aid
as needed.

(2)  First aid training refers to any basic first aid course
approved by the American Red Cross or Utah Emergency
Medical Training Council.

(3)  The facility must have a first aid kit available at a
specified location in the facility.

(4)  The facility shall have a current edition of a basic first
aid manual approved by the American Red Cross, the American
Medical Association, or a state or federal health agency.

(5)  The facility must have a clean up kit for blood borne
pathogens.

R432-270-28.  Pets.
(1)  The facility may allow residents to keep household pets

such as dogs, cats, birds, fish, and hamsters if permitted by local
ordinance and by facility policy.

(2)  Pets must be kept clean and disease-free.
(3)  The pets' environment shall be kept clean.
(4)  Small pets such as birds and hamsters shall be kept in

appropriate enclosures.
(5)  Pets that display aggressive behavior are not permitted

in the facility.
(6)  Pets that are kept at the facility or are frequent visitors

must have current vaccinations.
(7)  Upon approval of the administrator, family members

may bring residents' pets to visit.
(8)  Each facility with birds shall have procedures which

prevent the transmission of psittacosis.  Procedures shall ensure
the minimum handling and placing of droppings into a closed
plastic bag for disposal.

(9)  Pets are not permitted in central food preparation,
storage, or dining areas or in any area where their presence
would create a significant health or safety risk to others.

R432-270-29.  Respite Services.
(1)  Assisted Living facilities may offer respite services and

are not required to obtain a respite license from the Utah
Department of Health.

(2)  The purpose of respite is to provide intermittent, time
limited care to give primary caretakers relief from the demands
of caring for a person.

(3)  Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay.  Stays which exceed 14 days shall be considered a non-
respite assisted living facility admission, subject to the
requirements of R432-270.

(4)  The facility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(5)  The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(6)  The facility must complete a service agreement to serve
as the plan of care.  The service agreement shall identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(7)  The facility shall have written policies and procedures
approved by the Department prior to providing respite care.
Policies and procedures must be available to staff regarding the
respite care clients which include:

(a)  medication administration;
(b)  notification of a responsible party in the case of an

emergency;
(c)  service agreement and admission criteria;
(d)  behavior management interventions;
(e)  philosophy of respite services;
(f)  post-service summary;
(g)  training and in-service requirement for employees; and
(h)  handling personal funds.
(8)  Persons receiving respite services shall be provided a

copy of the Resident Rights documents upon admission.
(9)  The facility shall maintain a record for each person

receiving respite services which includes:
(a)  a service agreement;
(b)  demographic information and resident identification

data;
(c)  nursing notes;
(d)  physician treatment orders;
(e)  records made by staff regarding daily care of the person

in service;
(f)  accident and injury reports; and
(g)  a post-service summary.
(10)  Retention and storage of respite records shall comply

with R432-270-21(1), (2), and (5).
(11)  If a person has an advanced directive, a copy shall be

filed in the respite record and staff shall be informed of the
advanced directive.

R432-270-29b.  Adult Day Care Services.
(1)  Assisted Living Facilities Type I and II may offer adult

day care services and are not required to obtain a license from
Utah Department of Human Services. If facilities provide adult
day care services, they shall submit policies and procedures for
Department approval.

(2)  "Adult Day Care" means the care and support to three
or more functionally impaired adults through a comprehensive
program that provides a variety of social, recreational and
related support services in a licensed health care setting.

(3)  A qualified Director shall be designated by the
governing board to be responsible for the day to day program
operation.

(4)  The Director shall have written records on-site for each
consumer and staff person, to include the following:

(a.)  Demographic information;
(b.)  An emergency contact with name, address and

telephone number;
(c.)  Consumer health records, including the following:
(i)  record of medication including dosage and

administration;
(ii)  a current health assessment, signed by a licensed

practitioner; and
(iii)  level of care assessment.
(d.)  Signed consumer agreement and service plan.
(e)  Employment file for each staff person which includes:
(i)  health history;
(ii)  background clearance consent and release form;
(iii)  orientation completion, and
(iv)  in-service requirements.
(5)  The program shall have written eligibility, admission

and discharge policy to include the following:
(a)  Intake process;
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(b)  Notification of responsible party;
(c)  Reasons for admission refusal which includes a written,

signed statement;
(d)  Resident rights notification; and
(e)  Reason for discharge or dismissal.
(6)  Before a program admits a consumer, a written

assessment shall be completed to evaluate current health and
medical history, immunizations, legal status, and social
psychological factors.

(7)  A written consumer agreement, developed with the
consumer, the responsible party and the Director or designee,
shall be completed, signed by all parties include the following:

(a)  Rules of the program;
(b)  Services to be provided and cost of service, including

refund policy; and
(c)  Arrangements regarding absenteeism, visits, vacations,

mail, gifts and telephone calls.
(8)  The Director, or designee, shall develop, implement

and review the individual consumer service plan.  The plan shall
include the specification of daily activities and services.  The
service plan shall be developed within three working days of
admission and evaluated semi-annually.

(9)  There shall be written incident and injury reports to
document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care.  Each report will be reviewed
by the Director and responsible party. The reports will be kept
on file.

(10)  There shall be a daily activity schedule posted and
implemented as designed.  (11)  Consumers shall receive direct
supervision at all times and be encouraged to participate in
activities.

(12)  There shall be a minimum of 50 square feet of indoor
floor space per consumer designated for adult day care during
program operational hours.

(a)  Hallways, office, storage, kitchens, and bathrooms shall
not be included in computation.

(b)  All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

(c)  There shall be at least one bathroom designated for
consumers use during business hours.  For facilities serving
more than 10 consumers, there shall be separate male and female
bathrooms designated for consumer use.

(13)  Staff supervision shall be provided continually when
consumers are present.

(a)  When eight or fewer consumers are present, one staff
person shall provide direct supervision.

(b)  When 9-16 consumers are present, two staff shall
provide direct supervision at all time.  The ratio of one staff per
eight consumers will continue progressively.

(c)  In all programs where one-half or more of the
consumers are diagnosed by a physician's assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

R432-270-30.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in Section 26-21-16.

KEY:  health care facilities
February 13, 2017 26-21-5
Notice of Continuation April 10, 2014 26-21-1
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R450.  Heritage and Arts, Administration.
R450-1.  Government Records Access And Management Act
Rules.
R450-1-1.  Purpose.

The purpose of the following rule is to provide procedures
for access to government records.

R450-1-2.  Authority.
The authority for the following rule is Section 63G-2-204

and Section 63A-12-104 of the Government Records Access and
Management Act (GRAMA), effective July 1, 1992.

R450-1-3.  Allocation of Responsibility within DCC.
DCC and its agencies shall be considered a single

government entity and the Executive Director of DCC or
designee shall be considered the chief administrative officer of
DCC and its agencies for purposes of Section 63G-2-401.

R450-1-4.  Requests for Access.
(1)  Requests for access to government records of the

Department of Community and Culture (DCC) and its agencies
must be made in writing.  Except as provided for in Subsection
R450-1-4(1)(a) below, record access requests must be directed
to the records officer of the DCC agency holding the requested
record.  The response to a request may be delayed if not
properly directed. See Subsections 63G-2-204(2), (6).  Record
access requests must be directed as set forth below:

(a)  Media and other expedited requests must be addressed
to the DCC Public Information Officer, located at the DCC
Administrative Office in Salt Lake City.

(b)  All other requests must be addressed to the Records
Officer, located at the main Salt Lake City office of the
appropriate DCC agency listed below:

(i)  DCC Administration, which includes all other DCC
agencies not specifically referenced below;

(ii)  Housing and Community Development;
(iii)  Office of Ethnic Affairs, which includes Asian Affairs,

Black Affairs, Hispanic/Latino Affairs, and Pacific Island
Affairs;

(iv)  Division of Arts and Museums;
(v)  Division of Indian Affairs;
(vi)  Division of State History; and
(vii)  Division of State Library.

R450-1-5.  Fees.
A fee schedule for the direct and indirect costs of

duplicating or compiling a record may be obtained from DCC by
contacting Executive Assistant to the Executive Director, DCC
Administration, located at the DCC Administrative Office in
Salt Lake City.  DCC and its agencies may require payment of
past fees and future estimated fees before beginning to process
a request if fees are expected to exceed $50.00 or if the requester
has not paid fees from previous requests.

R450-1-6.  Waiver of Fees.
Fees for duplication and compilation of a record may be

waived under certain circumstances described in Subsection
63G-2-203(3).  Requests for waiver of fees are made to DCC
Executive Assistant to the Executive Director, located at the
DCC Administrative Office in Salt Lake City.

R450-1-7.  Request for Access for Research Purposes.
Access to private or controlled records for research

purposes is allowed by Subsection 63G-2-202(8).  Requests for
access to such records for research purposes may be made
directly to the records officer of the DCC agency from which the
record is sought as set forth in R450-1-4.

R450-1-8.  Requests for Records Containing Intellectual

Property Rights.
If the department owns an intellectual property right

contained within records being requested, it shall duplicate and
distribute such materials in accordance with Subsection 63G-2-
201(10).  Initial decisions with regard to these rights will be
made by the records officer of the DCC agency from which the
record is sought as set forth in R450-1-4.

R450-1-9.  Requests to Amend a Record.
(1)  An individual may contest the accuracy or

completeness of a document pertaining to him pursuant to
Section 63G-2-603.  All such requests to amend a record shall
be made in writing and include the following: 1) the requester's
name, mailing address, and daytime telephone number; and 2)
a brief statement explaining why DCC should amend the record.
Such requests shall be made and directed to the appropriate
DCC agency director as set forth below:

(a)  Requests to amend records held by DCC
Administration or by DCC agencies not specifically referenced
below shall be addressed to the Executive Director, located at
the DCC Administrative Office in Salt Lake City.

(b)  Requests to amend records held by the following listed
DCC agencies shall be addressed to the Executive Director,
located at the main Salt Lake City office of the applicable
agency:

(i)  Housing and Community Development;
(ii)  Office of Ethnic Affairs, which includes Asian Affairs,

Black Affairs, Hispanic/Latino Affairs, and Pacific Island
Affairs;

(iii)  Division of Arts and Museums;
(iv)  Division of Indian Affairs;
(v)  Division of State History; and
(vi)  Division of State Library.
(2)  Adjudicative proceedings resulting from requests to

amend a record shall be conducted informally.  Pursuant to
Section 63G-4-203, the following procedures are established by
rule to govern such proceedings:

(a)  The Director of a DCC agency may delegate the
responsibility to respond to a request to amend a record.

(b)  An individual making a request to amend a record may
also request a meeting to present information or evidence.  The
agency Director, or designee, receiving the request shall
determine whether a meeting with the petitioner will be required
to fairly respond to the request.

(c)  The Director, or designee, receiving a request to amend
a record shall respond to the request in writing within a
reasonable time following receipt of the request.  In the event a
meeting with the petitioner is necessary to fairly evaluate the
merits of a request, a written response shall be made within a
reasonable time following the conclusion of any such meeting.
The response shall contain the following information:

(i)  The decision reached.
(ii)  The reasons for the decision.
(iii)  A notice of the requester's right to appeal to the

Executive Director of DCC, or designee, within 30 days of the
date of the response, pursuant to Section 63G-4-301.

R450-1-10.  Appeals to Agency Head.
Review of an order denying a request to amend a record

may be taken to the Executive Director of DCC, or designee,
located at the DCC Administrative Office in Salt Lake City.
Such review shall be conducted pursuant to the procedures
outlined in Section 63G-4-301 of the Utah Code.

R450-1-11.  Time Periods Under GRAMA.
The provisions of Rule 6 of the Utah Rules of Civil

Procedure shall apply to calculate time periods specified in
GRAMA.
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R450-1-12.  Forms.
(1)  All forms described in this Section are available from

the records officer of the DCC agency from which the record is
sought as set forth in R182-1-4.  The forms described as follows
or a document prepared by the requester containing substantially
similar information to that requested in the DCC forms, shall be
completed by requester in connection with records requests:

(a)  DCC Record Access Request form is for use by all
entities requesting records from DCC or its agencies.  This form
is intended to assist entities, who request records, to comply
with the requirements of Subsection 63G-2-204(1) regarding the
contents of a request.  If a request is made through a written
document other than a completed DCC Record Access Request
form, the document must be legible and include the following
information: the requester's name; mailing address; daytime
telephone number (if available); a description of the records
requested that identifies the record with reasonable specificity;
and if the request is for a record which is not public, information
regarding the requester's status.

(b)  DCC Request For Protected Record Status form is for
use by all entities providing records to DCC or its agencies.
This form is intended to comply with the Section 63G-2-309
regarding business confidentiality claims.  If a request for
protected records status is made through a written document
other than a DCC Request For Protected Record Status form, the
document must contain a claim of business confidentiality and
a concise statement of reasons supporting the claim of business
confidentiality.

(c)  DCC Disclosure and Agreement form is for use when
another government entity, political subdivisions of the state and
their designated economic development agencies request
controlled, private or protected records from DCC or its
agencies, pursuant to Subsection 63G-2-206.  This form
discloses to the government entity certain information regarding
restrictions on access, and obtains the written agreement of the
entity to abide with those restrictions.

(d)  DCC Certification by Requesting Government Entity
form is for use by another government entity requesting
controlled or private records from DCC or its agencies, pursuant
to Subsection 63G-2-206.  This form requires the information
found in the DCC Record Access Request form, as well as
certain representations required from the government entity, if
the information sought is not public.

(2)  DCC or its agencies may use forms to respond to
requests for records.

KEY:  government documents, freedom of information,
public records
1992 63G-2-204
Notice of Continuation February 3, 2017 63A-12-104
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R495.  Human Services, Administration.
R495-885.  Employee Background Screenings.
R495-885-1.  Authority and Purpose.

(1)  This Rule is authorized by Sections 62A-1-118 and
62A-2-120.

(2)  This Rule clarifies the standards for Department of
Human Services' employee and volunteer background screening.

(3)  This Rule is created to hold DHS employees and
volunteers to high standards of conduct, protect children and
vulnerable adults, and promote public trust.

R495-885-2.  Definitions.
(1)  "BCI" means the Bureau of Criminal Identification,

and is the designated state agency of the Division of Criminal
Investigation and Technical Services Division, within the
Department of Public Safety, responsible to maintain criminal
records in the State of Utah.

(2)  "Child" is defined in Section 62A-2-101.
(3)  "Department" or "DHS" means the Department of

Human Services.
(4)  "Direct Access" is defined in Section 62A-2-101.
(5)  "Director" means the Director of each DHS Office or

Division, and includes the Director's designee.
(6)  "Directly Supervised" is defined in 62A-2-101.
(7)  "Employee" means a prospective employee who has

received a job offer from DHS or a current employee of DHS,
and includes paid interns.

(8)  "Executive Director" means the Executive Director of
DHS or the Deputy Director designated by the Executive
Director.

(9)  "FBI rap back" is defined in Section 53-10-108.
(10)  "Fingerprints" means an individual's fingerprints as

copied electronically through a live-scan fingerprinting device
or on two ten-print fingerprint cards.

(11)  "Volunteer" means an individual who donates
services without pay or other compensation, except expenses
actually and reasonably incurred and pre-approved by the
supervising agency, and includes unpaid interns.

(12)  "Vulnerable adult" is defined in Section 62A-2-101.

R495-885-3.  Employees and Volunteers with Direct Access.
(1)  The Department finds that a criminal history or

identification as a perpetrator of abuse or neglect is directly
relevant to an individual's employment or volunteer activities
within DHS.

(2)  All Department employees and volunteers who may
have direct access and who may not be directly supervised at all
times must have an annual background screening clearance in
accordance with Sections 62A-1-118 and 62A-2-120, which
shall include retention of fingerprints by BCI for FBI rap back.

(3)  Department employees and volunteers who may have
direct access and may not be directly supervised at all times
shall:

(a)  Submit a background screening application to their
respective Division or Office on a form created by the
Department; and

(b)  Submit fingerprints to the Department via a DHS-
operated live-scan machine or;

two ten-print fingerprint cards produced by a law
enforcement agency, an agency approved by the BCI, or another
entity pre-approved by the Department

(c) not be required to submit fingerprints to DHS if they
have submitted fingerprints for retention

(i)  to BCI for an Office or Division clearance, and the
Office or Division ensures that the minimum standards set forth
in Section 62A-2-120 are enforced; or

(ii)  to the Department of Health for employees and
volunteers of the Utah State Developmental Center per code, or

(iii) to the Office of Licensing as an individual associated

with a license as long as the fingerprints are retained by BCI for
FBI rap back.

(4)  The DHS Office of Licensing shall access information
to perform the background checks described in Sections 62A-1-
118 and 62A-2-120.

(a)  The DHS Office of Licensing will not duplicate
fingerprint-based criminal background checks on Department
employees or volunteers who have a current fingerprint-based
criminal background clearance pursuant to R495-885-3(3).

(b)  The fingerprints submitted by DHS employees who are
required to obtain a background screening pursuant to Section
62A-2-120 as an individual associated with a licensee shall be
utilized to perform the screening required by this R495-885.
Screening results shall be reviewed in accordance with both the
standards required by Section 62A-2-120 and this R495-885.

(5)  Except as described in R495-885-5, Department
employees and volunteers who would automatically be denied
a background screening approval as described in Section 62A-2-
120(5)(a) are not eligible for work with the Department.

(6)  Except as described in R495-885-5, Department
employees and volunteers who have any offense or finding
described in Section 62A-2-120(6)(a) are not eligible for work
with the Department.

(7)  Each Division and Office shall develop and implement
a protocol to ensure renewal background screening applications
are submitted to the DHS Office of Licensing annually for all
database systems that are not included in the FBI rap back
fingerprint process.

R495-885-4.  Employees and Volunteers with No Direct
Access.

(1)  The Department finds that a criminal history is directly
relevant to an individual's employment activities within DHS.

(2)  The Department is not authorized to perform the
checks described in Sections 62A-1-118 and 62A-2-120 for
employees with no direct access.

(3)  Each Division and Office will identify which of their
positions includes no potential for direct access that is not
directly supervised.

(4)  Each employee who does not potentially have direct
access shall submit an "Authorization and Waiver for Criminal
History Check" form to a Department of Human Resources
Management, DHS Field Office authorizing DHRM to perform
name-based background checks.

(5)  Except as described in R495-885-5, Department
employees who would automatically be denied a background
screening approval based upon the offenses described in Section
62A-2-120(5)(a) are not eligible for work with the Department.

(6)  Except as described in R495-885-5, Department
employees who have any offense described in Section 62A-2-
120(6)(a) are not eligible for work with the Department.

(7)  Volunteers who do not have a background screening
clearance pursuant to R495-885-3 will be directly supervised.

R495-885-5.  Background Screening Review.
(1)  The Office of Licensing or the Department of Human

Resources Management, DHS Field Office shall notify the
Director of the background screening results of each prospective
employee, employee, and volunteer.

(2)  The Director shall review the background screening
results of each prospective employee, employee, and volunteer.

(3)  Review criteria for prospective or probationary
employees and volunteers:

(a)  Automatic denial offenses outlined in 62A-2-120(5)(a)
are not eligible for review by the DHS Employee and Volunteer
Comprehensive Review Committee:

(b)  The Director has sole discretion to determine whether
to deny employment or refer a prospective or probationary
employee or volunteer with the following background screening
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findings to the DHS Employee and Volunteer Comprehensive
Review Committee:

(i)  All other circumstances outlined in 62A-2-120(6)(a), or
(ii)  any MIS supported or substantiated findings (for

individuals with direct access only)
(c)  The determinations of the Director and the DHS

Employee and Volunteer Comprehensive Review Committee are
final, and a prospective or probationary employee or volunteer
has no right to appeal.

(4)  Review process for non-probationary employees:
(a)  The following background screening findings shall be

submitted to the Director:
(i)  Automatic denial offenses outlined in 62A-2-120(5)(a),
(ii)  All other circumstances outlined in 62A-2-120(6)(a),

or
(iii)  any MIS supported or substantiated findings.
(b)  The Director may consult with the Executive Director

and/or the Office of Licensing, and shall evaluate whether the
non-probationary employee may present a risk of harm to a child
or vulnerable adult or does not meet DHS high standards of
conduct or promote public trust.

(c)  The Executive Director may, in his/her sole discretion,
approve the non-probationary employee for continued
employment, including defining permissible and impermissible
DHS-wide work-related activities, or consult the Department of
Human Resource Management regarding termination of
employment.  The determination of the Executive Director is
final.

R495-885-6.  DHS Employee and Volunteer Comprehensive
Review Committee.

(1)  The Director of the following Department divisions
and offices shall appoint one member and one alternate to serve
on the DHS Employee and Volunteer Comprehensive Review
Committee:

(a)  the Executive Director's Office;
(b)  the Division of Aging and Adult Services;
(c)  the Division of Child and Family Services;
(d)  the Division of Juvenile Justice Services;
(e)  the Division of Services for People with Disabilities;
(f)  the Division of Substance Abuse and Mental Health;
(g)  the Office of the Public Guardian; and
(i)  the Office of Licensing.
(2)  DHS Employee and Volunteer Comprehensive Review

Committee members and alternates shall be professional staff
persons who are familiar with the programs they represent.

(3)  The appointed Office of Licensing member shall chair
the DHS Employee and Volunteer Comprehensive Review
Committee as a non-voting member.

(4)  Five voting members shall constitute a quorum.
(5)  The DHS Employee and Volunteer Comprehensive

Review Committee shall conduct a comprehensive review of a
prospective or probationary employee or volunteer's background
screening application, criminal history records, abuse, neglect or
exploitation records, and related circumstances, in accordance
with Section 62A-2-120(6).

R495-885-7.  DHS Employee and Volunteer Comprehensive
Review Process.

(1)  The Office or Division may inform the prospective or
probationary employee or volunteer that the results of a
background screening indicate they have a criminal history or
supported or substantiated findings of abuse or neglect, and the
employee or volunteer may:

(a)  voluntarily withdraw a pending employment or
volunteer application;

(b)  voluntarily terminate probationary employment; or
(c)  request further review and submit any written

statements or records that the employee or volunteer wants the

DHS Employee and Volunteer Comprehensive Review
Committee to consider, including but not limited to non-
redacted documents relating to the results, the nature and
seriousness of the offense or incident; the circumstances under
which the offense or incident occurred; the age of the employee
or volunteer when the offense or incident occurred; whether the
offense or incident was an isolated or repeated incident; whether
the offense or incident directly relates to abuse of a child or
vulnerable adult, evidence of rehabilitation, counseling,
psychiatric treatment received, or additional academic or
vocational schooling completed.

(i)  an employee or volunteer who wants the DHS
Employee and Volunteer Comprehensive Review Committee to
consider documents relating to the screening results shall submit
the documents to the Office or Division within 15 calendar days
of notification by the Office of Division.

(2)  The Office or Division shall gather information from
a prospective or probationary employee or volunteer who
requests review and submit it to the DHS Employee and
Volunteer Comprehensive Review Committee.

(a)  The Division may redact any personally identifying
information of the prospective or probationary employee or
volunteer that does not compromise the content of the review.

(3)  The DHS Employee and Volunteer Comprehensive
Review Committee shall evaluate the information provided by
the Office or Division and any information provided by the
prospective or probationary employee or volunteer.  The DHS
Employee and Volunteer Comprehensive Review Committee
shall consider:

the date of the offense or incident;
(a)  the nature and seriousness of the offense or incident;
(b)  the circumstances under which the offense or incident

occurred;
(c)  the age of prospective or probationary employee or

volunteer when the offense or incident occurred;
(d)  whether the offense or incident was an isolated or

repeated incident;
(e)  whether the offense or incident directly relates to abuse

of a child or vulnerable adult,
(f)  whether approval would likely create a risk of harm to

a child or a vulnerable adult;
(g)  whether the information may be relevant to the

employment or volunteer activities of that person;
(h)  whether the relevant information should be relied upon

to deny employment or volunteer activities, and
(i)  that the background screening approval may be

transferred to other DHS Offices or Divisions.
(4)  The DHS Employee and Volunteer Comprehensive

Review Committee may approve the background screening of
a prospective or probationary employee or volunteer only after
a simple majority of the voting members of the DHS Employee
and Volunteer Comprehensive Review Committee determines
that approval will not likely create a risk of harm to a child or
vulnerable adult or the prospective employee does not meet
DHS high standards of conduct or promote public trust, and
identify permissible and impermissible DHS-wide work-related
activities.

(5)  The DHS Employee and Volunteer Comprehensive
Review Committee shall recommend denial of the background
screening of a prospective or probationary employee or
volunteer when it finds that approval will likely create a risk of
harm to a child or vulnerable adult in any DHS Office or
Division or the prospective or probationary employee or
volunteer does not meet DHS high standards of conduct or
promote public trust.

(6)  Except as described below, a prospective employee or
a volunteer whose background screening has been denied shall
not be accepted as a volunteer or hired as an employee.  A
probationary employee whose background screening has been
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denied shall have no direct access and employment shall be
terminated.

(a)  A Director may, in his/her sole discretion, appeal the
decision of the DHS Employee and Volunteer Comprehensive
Review Committee to the Executive Director.

R495-885-8.  Division/Office Responsibilities.
(1)  The Department shall notify the DHS Office of

Licensing within five months of the termination of each
employee for whom fingerprints have been retained under
Section 62A-2-120 to enable the Office of Licensing to notify
BCI and ensure the destruction of fingerprints.

(2)  Each Division and Office shall ensure that an employee
or volunteer who previously was screened based upon having no
direct access shall, prior to having any direct access, be screened
and approved in accordance with R495-885.

R495-885-9.  Compliance.
The Department will set an implementation schedule to be

in compliance with this rule no later than December 31, 2017.

KEY:  background, employees, human services, screenings
February 23, 2017 62A-1-118

62A-2-120
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R497.  Human Services, Administration, Administrative
Hearings.
R497-100.  Adjudicative Proceedings.
R497-100-1.  Authority.

The Department of Human Services, Office of
Administrative Hearings is given rulemaking authority pursuant
to Utah Code Ann. Section 62A-1-111.

R497-100-2.  Definitions.
The terms used in this rule are defined in Section 63G-4-

103. In addition,
(1)  For the purpose of this Rule, "agency" means the

Department of Human Services or a division or office of the
Department of Human Services including the Division of Child
and Family Services (DCFS), the Division of Services to People
with Disabilities (DSPD), the Division of Juvenile Justice
Services (DJJS), the Division of Aging and Adult Services
(DAAS), Substance Abuse and Mental Health (DSAMH), the
Office of Licensing (OL), the Utah State Developmental Center
(USDC), the Utah State Hospital (USH), and any boards,
commissions, officers, councils, committees, bureaus, or other
administrative units, including the Executive Director and
Director of each Division, Office or Instutution.  For purposes
of this Rule, the term "agency" does not include the Office of
Recovery Services (ORS).

(2)  "Agency actions or proceedings" of the Department of
Human Services include, but are not limited to the following:

(a)  challenges to findings of child abuse, neglect and
dependency pursuant to Section 62A-4a-1009;

(b)  due process hearings afforded to foster parents prior to
removal of a foster child from their home pursuant to Section
62A-4a-206;

(c)  the denial, revocation, modification or suspension of a
license issued by the Office of Licensing pursuant to Section
62A-2-101, et seq.;

(d)  challenges to findings of abuse, neglect or exploitation
of a vulnerable adult pursuant to Section 62A-3-301, et seq.;

(e)  actions by the Division of Juvenile Justice Services and
the Youth Parole Authority relating to granting or revocation of
parole, discipline or, resolution of grievances of, supervision of,
confinement of or treatment of residents of any Juvenile Justice
Services facility or institution;

(f)  resolution of client grievances with respect to delivery
of services by private, nongovernmental, providers within the
agency's service delivery system;

(g)  actions by Agency owned and operated institutions and
facilities relating to discipline or treatment of residents confined
to those facilities;

(h) placement and transfer decisions affecting involuntarily
committed residents of the Utah State Developmental Center
pursuant to Sections 62A-5-313;

(i)  protective payee hearings;
(j)  Agency records amendment hearings held pursuant to

Section 63G-2-603.
(3)  "Aggrieved person" includes any applicant, recipient

or person aggrieved by an agency action.
(4)  "Declaratory Order" is an administrative interpretation

or explanation of the applicability of a statute, rule, or order
within the primary jurisdiction of the agency to specified
circumstances.

(5) "Office" means the Office of Administrative Hearings
in the Department of Human Services.

(6) "Presiding officer" means an agency head, or individual
designated by the agency head, by these rules, by agency rule,
or by statute to conduct an adjudicative proceeding and may
include the following:

(a)  hearing officers;
(b)  administrative law judges;
(c)  division and office directors;

(d)  the superintendent of agency institutions;
(e)  statutorily created boards or committees.

R497-100-3.  Exceptions.
The provisions of this rule do not govern the following:
(1)  The procedures for promulgation of agency rules, or

the judicial review of those procedures.  See Section 63G-4-
102(2)(a).

(2)  Department actions relating to contracts for the
purchase or sale of goods or services by and for the state or by
and for the agency, including terminations of contracts by the
Department.

(3)  Initial applications for and initial determinations of
eligibility for state-funded programs.

(4)  Adjudicative proceedings brought by or against ORS.
The rules regarding ORS are stated in R527-200.

R497-100-4.  Form of Proceeding.
(1)  All adjudicative proceedings commenced by the

Department of Human Services or commenced by other persons
affected by the Department of Human Services' actions shall be
informal adjudicative proceedings.

(2)  However, any time before a final order is issued in any
adjudicative proceeding, the presiding officer may convert an
informal adjudicative proceeding to a formal adjudicative
proceeding if:

(a)  conversion of the proceeding is in the public interest;
and

(b)  conversion of the proceeding does not unfairly
prejudice the rights of any party.

(3)  If a proceeding is converted from informal to formal,
the Procedure for Formal Adjudicative Proceedings in Section
63G-4-204 through 208 shall apply.  In all other cases, the
Procedures for Informal Proceedings in Section 63G-4-203 and
R497-100-6 shall apply.

R497-100-5.  Commencement of Proceedings.
(1)  All adjudicative proceedings shall be commenced by

either:
(a)  a notice of agency action, if proceedings are

commenced by the agency; or
(b)  a request for agency action, if proceedings are

commenced by persons other than the agency.
(2)  When adjudicative proceedings are commenced by the

agency, the notice of agency action shall conform to Section
63G-4-201(2) and shall also include a statement that:

(a)  the adjudicative proceeding is to be conducted
informally; and

(b)  describes the aggrieved person's right to request a
hearing and the applicable time limits within which a hearing
must be requested.

(3)  When adjudicative proceedings are commenced by a
person other than the agency, the request for agency action shall
conform to Section 63G-4-201(3)(a) and (b) and include the
name of the adjudicative proceeding, if known.

(4)  In the case of adjudicative proceedings commenced
under Subsection (3), the presiding officer shall within ten
business days give notice by mail to all parties.  The written
notice shall:

(a)  give the agency's file number or other reference
number;

(b)  give the name of the proceeding;
(c)  designate that the proceeding is to be conducted

informally;
(d)  if a hearing is to be held in an informal adjudicative

proceeding, state the time and place of any scheduled hearing,
the purpose for which the hearing is to be held, and that a party
who fails to attend or participate in the hearing may be held in
default;
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(e)  if the agency's rules do not provide for a hearing, state
the parties' right to request a hearing within ten working days of
the agency's response; and

(f)  give the name, title, mailing address, and telephone
number of the presiding officer.

R497-100-6.  Availability of Hearing.
(1)  When an informal adjudicative proceeding is

commenced by the agency, if the agency's rules do not provide
otherwise, a party may request a hearing within ten business
days of receipt of the notice of agency action.

(2)  All hearing requests received by the agency shall be
forwarded to the office, unless another presiding officer is
designated by statute or rule.

(3)  In the case of a hearing commenced under Subsection
(1), a party who fails to request a hearing within ten business
days of receipt of the notice of agency action shall have no right
to an adjudicative hearing or judicial review of the agency
action, unless the party can demonstrate, by a preponderance of
the evidence, that it was virtually impossible or unreasonably
burdensome to file the request within ten business days.

(4)  Hearings may be held in any informal adjudicative
proceedings conducted in connection with an agency action if
the aggrieved party requests a hearing and if there is a disputed
issue of fact.  If there is no disputed issue of fact, the presiding
officer may deny a request for a hearing and determine all issues
in the adjudicative proceeding, if such a determination complies
with the policies and standards of the applicable agency.  If the
aggrieved person objects to the denial of a hearing, that person
may raise that objection as grounds for relief in a request for
reconsideration.

(5)  There is no issue of fact if:
(a)  the aggrieved person tenders facts which on their face

establish the right of the agency to take the action or obtain the
relief sought in the proceeding;or

(b)  the aggrieved person tenders facts upon the request of
the presiding officer and the fact does not conflict with the facts
relied upon by the agency in taking its action or seeking its
relief.

R497-100-7.  Procedures for Informal Proceedings.
In compliance with Section 63G-4-203, the procedure for

the informal adjudicative proceedings is as follows:
(1) (a)  The respondent to a notice of agency action or

request for agency action may, but is not required to, file an
answer or responsive pleading to the allegations contained in the
notice of agency action or the request for agency action within
10 business days following receipt of the notice of agency action
or request for agency action.

(b) A party may be represented by an attorney or a non-
attorney.  Attorneys will not be appointed by the office or the
agency.

(c)  A hearing shall be provided to any party entitled to
request a hearing in accordance with Section 63G-4-203.

(d)  In the hearing, the party named in the notice of agency
action or in the request for agency action shall be permitted to
testify, present evidence and comment on the issues.

(e)  Hearings will be held only after a timely notice has
been mailed to all parties.

(f)  Discovery is prohibited, but the office may issue
subpoenas or other orders to compel production of necessary
evidence.  The office may require that parties exchange
documents prior to the hearing in order to expedite the process.
All parties to the proceedings will be responsible for the
appearance of witnesses.

(g)  All parties shall have access to information contained
in the agency's files and to all materials and information
gathered in any investigation, to the extent permitted by law.

(h)  Intervention is prohibited, except that intervention is

allowed where a federal statute or rule requires that a state
permit intervention.

(i)  Within a reasonable time after the close of the hearing,
or after the party's failure to request a hearing within the time
prescribed by the agency's rules, the presiding officer shall issue
a signed order in writing that conforms to Section 63G-4-
203(1)(i).

(j)  All hearings shall be open to all parties.
(k)  The presiding officer's order shall be based on the facts

appearing in the agency's files and on the facts presented in
evidence at the hearings.

(l)  A copy of the presiding officer's order shall be
promptly mailed to each of the parties.

(2)  All hearings shall be recorded at the office's expense.
A transcript of the record may be prepared pursuant to Section
63G-4-203(2)(b).

(3)  Unless the agency's statute or rules specify otherwise,
when an informal adjudicative proceeding is commenced by the
agency and is to be heard by the office, the agency shall have
the burden of proving, by a preponderance of the evidence, that
it did not abuse its discretion.  This can be demonstrated by
showing that the agency's decision was not arbitrary and
capricious.

R497-100-8.  Venue.
(1)  Venue for in-person hearings conducted by the office

shall be in an agency office located in the county closest to
where the aggrieved person resides or maintains their principle
place of business, unless the office finds good cause to hold the
hearing elsewhere.

R497-100-9.  Declaratory Orders.
(1)  Who May File.  Any person or governmental entity

directly affected by a statute, rule or order administered,
promulgated or issued by an agency, may file a petition for a
declaratory order by addressing and delivering the written
petition to the presiding officer of the appropriate agency.

(2)  Content of Petition.
(a)  The petition shall be clearly designated as a request for

an agency declaratory order and shall include the following
information;

(i)  the statute, rule or order to be reviewed;
(ii)  a detailed description of the situation or circumstances

at issue;
(iii)  a description of the reason or need for a declaratory

order, including a statement as to why the petition should not be
considered frivolous;

(iv)  an address and telephone where the petitioner can be
contacted during regular work days;

(v)  a statement about whether the petitioner has
participated in a completed or on-going adjudicative proceeding
concerning the same issue within the past 12 months; and

(vi)  the signature of the petitioner or an authorized
representative.

(3)  Exemptions from Declaratory Order Procedure.  A
declaratory order shall not be issued by the agency under the
following circumstances:

(a)  the subject matter of the petition is not within the
jurisdiction and competency of the agency;

(b)  the person requesting the declaratory ruling
participated in an adjudicative proceeding concerning the same
issue within 12 months of the date of the declaratory order
request;

(c)  the declaratory order procedure is likely to
substantially prejudice the rights of a person who would be a
necessary party, unless that person consents in writing to a
determination of the matter by a declaratory proceeding;

(d)  the declaratory order is trivial, irrelevant, or
immaterial;
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(e)  a declaratory order proceeding is otherwise prohibited
by state or federal law;

(f)  a declaratory order is not in the best interest of the
agency or the public;

(g)  the subject matter is not ripe for consideration; or
(h)  the issue is currently pending in a judicial proceeding.
(4)  Intervention in Accordance with Sections 63G-4-

203(1)(g) and 63G-4-503.
(a)  Intervention is prohibited in informal adjudicative

proceedings, except where a federal statute or rule requires that
intervention be permitted.

(b)  In the case of an adjudicative proceeding that has been
converted to a formal adjudicative proceeding, a person may
intervene in a declaratory order proceeding by filing a petition
to intervene with the presiding officer of the agency within 30
days after the conversion of the proceeding.

(c)  The agency presiding officer may grant a petition to
intervene if the petition meets the following requirements:

(i)  the intervener's legal interests may be substantially
affected by the declaratory order proceedings; and

(ii)  the interests of justice and the orderly and prompt
conduct of the declaratory order proceeding will not be
materially impaired by allowing intervention.

(5)  Review of Petition for Declaratory Order.
(a)  After review and consideration of a petition for a

declaratory order, the presiding officer of the agency may issue
a written order that conforms to Section 63G-4-503(6)(a);

(b)  If the matter is set for an adjudicative proceeding,
written notice shall be mailed to all parties that shall:

(i)  give the name, title, mailing address, and telephone
number of the presiding officer;

(ii)  give the agency's file number or other reference
number;

(iii)  give the name of the proceeding;
(iv)  state whether the proceeding shall be conducted

informally or formally;
(v)  state the time and place of any scheduled hearing, the

purpose for which the hearing is to be held, and that a party who
fails to attend or participate in the hearing may be held in
default; and

(vi)  if the agency's rules do not provide for a hearing, state
the parties' right to request a hearing within 10 working days of
the agency's response.

(c)  If the agency's presiding officer issues a declaratory
order, it shall conform to Section 63G-4-503(6)(b) and shall also
contain:

(i)  a notice of any right of administrative or judicial review
available to the parties; and

(ii)  the time limits for filing an appeal or requesting
review.

(d)  A copy of all declaratory orders shall be mailed in
accordance with Section 63G-4-503(6)(c).

(e)  If the agency's presiding officer has not issued a
declaratory order within 60 days after receipt of the petition, the
petition is deemed denied.

R497-100-10.  Agency Review.
Agency review shall not be allowed.

R497-100-11.  Reconsideration.
Nothing contained in this Rule prohibits a party from filing

a petition for reconsideration pursuant to Section 63G-4-302.
If the 20th day for filing a request for reconsideration falls on a
weekend or holiday, the deadline will be extended until the next
working day.

R497-100-12.  Scope and Applicability.
The provisions of this section supersede the provisions of

any other Department rules which may conflict with the

foregoing rules.

KEY:  administrative procedures, social services
February 7, 2017 62A-1-110
Notice of Continuation July 20, 2015 62A-1-111
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R597.  Judicial Performance Evaluation Commission,
Administration.
R597-3.  Judicial Performance Evaluations.
R597-3-1.  Evaluation Cycles.

(1)  For judges not serving on the supreme court:
(a)  The mid-term evaluation cycle.  Except as provided in

subsection (3) the mid-term evaluation cycle begins upon the
appointment of the judge or on the first Monday in January
following the retention election of the judge and ends 2 1/2
years later, on June 30th of the third year preceding the year of
the judge's next retention election.

(b)  The retention evaluation cycle.  The retention
evaluation cycle begins the day after the mid-term evaluation
cycle is finished and ends two years later, on June 30th of the
year preceding the year of the judge's next retention election.

(2)  For justices serving on the supreme court:
(a)  The initial evaluation cycle.  The initial evaluation

cycle begins upon the appointment of the justice or on the first
Monday in January following the retention election of the
justice and ends 2 1/2 years later, on June 30th of the seventh
year preceding the year of the justice's next retention election.

(b)  The mid-term evaluation cycle.  The mid-term
evaluation cycle begins the day after the initial evaluation cycle
is finished and ends four years later, on June 30th of the third
year preceding the year of the justice's next retention election.

(c)  The retention evaluation cycle.  The retention
evaluation cycle begins the day after the mid-term evaluation
cycle is finished and ends two years later, on June 30th of the
year preceding the year of the justice's next retention election.

(3)  Timing of evaluations within cycles.  In order to allow
judges time to incorporate feedback from midterm evaluations
into their practices, no evaluations shall be conducted during the
first six months of the retention cycle.

R597-3-2.  Survey.
(1)  General provisions.
(a)  All surveys shall be conducted according to the

evaluation cycles described in R597-3-1, supra.
(b)  The commission may provide a partial midterm

evaluation to any judge whose appointment date precludes the
collection of complete midterm evaluation data.

(c)  The commission shall post on its website the survey
questionnaires upon which the judge shall be evaluated at the
beginning of the survey cycle.

(d)  The commission may select retention survey questions
from among the midterm survey questions.

(e)  Periodically, reviews may be conducted to ensure
compliance with administrative rules governing the survey
process.

(f)  The commission may consider narrative survey
comments that cannot be reduced to a numerical score.

(g)  Surveys shall be distributed by the third-party
contractor engaged by the commission to conduct the survey.
The contractor shall determine the maximum number of survey
requests sent to a respondent, but in no event shall any
respondent receive more than nine survey requests.

(2)  Respondent Classifications
(a)  Attorneys
(i)  Identification of survey respondents.  Within 10

business days of the end of the evaluation cycle, the clerk for the
judge or the Administrative Office of the Courts shall identify
as potential respondents all attorneys who have appeared before
the judge who is being evaluated at a minimum of one hearing
or trial during the evaluation cycle.  Attorneys who have been
confirmed as judges during the evaluation cycle shall be
excluded from the attorney pool.

(ii)  Number of survey respondents.
(A)  For each judge who is the subject of a survey, the

surveyor shall identify the number of attorneys most likely to

produce a response level yielding reliability at a 95% confidence
level with a margin of error of +/- 5%.

(B)  In the event that the attorney appearance list from the
Administrative Office of the Courts contains an insufficient
number of attorneys with one trial appearance or at least three
total appearances before the evaluated judge to achieve the
required confidence level, then the surveyor shall supplement
the survey pool with other attorneys who have appeared before
the judge during the evaluation cycle.

(iii)  Sampling. The surveyor shall design the survey to
comply with generally-accepted principles of surveying.  All
attorneys with one trial appearance or at least three total
appearances before the evaluated judge shall be surveyed.

(b)  Jurors
(i)  Identification and number of survey respondents.  All

jurors who participate in deliberation shall be eligible to receive
an online juror survey.

(ii)  Distribution of surveys.  Prior to the jury being
dismissed, the bailiff or clerk in charge of the jury shall collect
email addresses from all jurors.  If email addresses are not
available, street addresses shall be collected.  The bailiff or clerk
shall transmit all such addresses to the surveyor within 24 hours
of collection.  The surveyor shall administer the survey online
and deliver survey results electronically to each judge.  Paper
surveys may be sent to those jurors who do not have access to
email.

(c)  Court Staff
(i)  Definition of court staff who have worked with the

judge.  Court staff who have worked with the judge refers to
employees of the judiciary who have regular contact with the
judge as the judge performs judicial duties and also includes
those who are not employed by the judiciary but who have
ongoing administrative duties in the courtroom.

(ii)  Identification of survey respondents.  Court staff who
have worked with the judge include, but are not limited to:

(A)  judicial assistants;
(B)  case managers;
(C)  clerks of court;
(D)  trial court executives;
(E)  interpreters;
(F)  bailiffs;
(G)  law clerks;
(H)  central staff attorneys;
(I)  juvenile probation and intake officers;
(J)  other courthouse staff, as appropriate;
(K)  Administrative Office of the Courts staff.
(d)  Juvenile Court Professionals
(i)  Definition of juvenile court professional. A juvenile

court professional is someone whose professional duties place
that individual in court on a regular and continuing basis to
provide substantive input to the court.

(ii)  Identification of survey respondents.  Juvenile court
professionals shall include, where applicable:

(A)  Division of Child and Family Services ("DCFS") child
protection services workers;

(B)  Division of Child and Family Services ("DCFS") case
workers;

(C)  Juvenile Justice Services ("JJS") Observation and
Assessment Staff;

(D)  Juvenile Justice Services ("JJS") case managers;
(E)  Juvenile Justice Services ("JJS") secure care staff;
(F)  Others who provide substantive professional services

on a regular basis to the juvenile court.
(iii)  Beginning with juvenile court judges standing for

retention in 2014, juvenile court professionals shall be included
as an additional survey respondent group for both the midterm
and retention evaluation cycles.

(3)  Anonymity and Confidentiality
(a)  Definitions
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(i)  Anonymous.
(A)  "Anonymous" means that the identity of the individual

who authors any survey response, including comments, will be
protected from disclosure.

(B)  The independent contractor conducting the surveys
shall provide to the commission all written comments from the
surveys, redacted to remove any information that identifies the
person commenting.  The contractor shall also redact any
information that discloses the identity of any crime victims
referenced in a written comment.

(C)  The submission of a survey form containing an
anonymous narrative comment does not preclude any survey
respondent from submitting a public comment in writing
pursuant to the Judicial Performance Evaluation Commission
Act.

(ii)  Confidentiality:  Confidentiality means information
obtained from a survey respondent that the respondent may
reasonably expect will not be disclosed other than as indicated
in the survey instrument.

(iii)  The raw form of survey results consists of quantitative
survey data that contributes to the minimum score on the
judicial performance survey.

(iv)  The summary form of survey results consists of
quantitative survey data in aggregated form.

R597-3-3.  Courtroom Observation.
(1)  General Provisions.
(a)  Courtroom observations shall be conducted according

to the evaluation cycles described in R597-3-1(1) and (2), supra.
(b)  The commission shall provide notice to each judge at

the beginning of the survey cycle of the courtroom observation
process and of the instrument to be used by the observers.

(c)  Only the content analysis of the individual courtroom
observation reports shall be included in the retention report for
each judge.

(2)  Courtroom Observers.
(a)  Selection of Observers
(i)  Courtroom observers shall be volunteers, recruited by

the commission through public outreach and advertising.
(ii)  Courtroom observers shall be selected by the

commission staff, based on written applications and an interview
process.

(b)  Selection Criteria.  Observers with a broad and varied
range of life experiences shall be sought.  The following persons
shall be excluded from eligibility as courtroom observers:

(i)  persons with a professional involvement with the state
court system, the justice courts, or the judge;

(ii)  persons with a fiduciary relationship with the judge;
(iii)  persons within the third degree of relationship with a

state or justice court judge (grandparents, parents or parents-in-
law, aunts or uncles, children, nieces and nephews and their
spouses);

(iv)  persons lacking computer access or basic computer
literacy skills;

(v)  persons currently involved in litigation in state or
justice courts;

(vi)  convicted felons;
(vii)  persons whose background or experience suggests

they may have a bias that would prevent them from objectively
serving in the program.

(c)  Terms and Conditions of Service
(i)  Courtroom observers shall serve at the will of the

commission staff.
(ii)  Courtroom observers shall not disclose the content of

their courtroom evaluations in any form or to any person except
as designated by the commission.

(d)  Training of Observers
(i)  Courtroom observers must satisfactorily complete a

training program developed by the commission before engaging

in courtroom observation.
(ii)  Elements of the training program shall include:
(A)  Orientation and overview of the commission process

and the courtroom observation program;
(B)  Classroom training addressing each level of court;
(C)  In-court group observations, with subsequent

classroom discussions, for each level of court;
(D)  Training on proper use of observation instrument;
(E)  Training on confidentiality and non-disclosure issues;
(F)  Such other periodic trainings as are necessary for

effective observations.
(3)  Courtroom Observation Program.
(a)  Courtroom Requirements
(i)  During each midterm and retention evaluation cycle, a

minimum of four different observers shall observe each judge
subject to that evaluation cycle.

(ii)  Each observer shall observe each judge in person while
the judge is in the courtroom and for a minimum of two hours
while court is in session.  The observations may be completed
in one sitting or over several courtroom visits.

(iii)  If a judge sits in more than one geographic location at
the judge's appointed level or a justice court judge serves in
more than one jurisdiction, the judge may be observed in any
location or combination of locations in which the judge holds
court.

(iv)  When the observer completes the observation of a
judge, the observer shall complete the observation instrument,
which will be electronically transferred to the commission or the
third party contractor for processing.

(b)  Travel and Reimbursement
(i)  All travel must be preapproved by the executive

director.
(ii)  All per diem and lodging will be reimbursed, when

appropriate, in accordance with Utah state travel rules and
regulations.

(iii)  Travel reimbursement forms shall be submitted on a
monthly basis or whenever the observer has accumulated a
minimum of 200 miles of travel.

(iv)  Travel may be reimbursed only after the observer has
satisfactorily completed and successfully submitted the
courtroom observation report for which the reimbursement is
sought.

(v)  Overnight lodging
(A)  Overnight lodging is reimbursable when the

courtroom is located over 100 miles from home base and court
is scheduled to begin before 9:30 a.m., with any exceptions
preapproved by commission staff.

(B)  Multiple overnight lodging is reimbursable where the
commission staff determines it is cost-effective to observe
several courtrooms in a single trip.

(vi)  Each courtroom observer must provide a social
security number or tax identification number to the commission
in order to process state reimbursement.

(4)  Principles and Standards used to evaluate the behavior
observed.

(a)  Procedural fairness, which focuses on the treatment
judges accord people in their courts, shall be used to evaluate
the judicial behavior observed in the courtroom observation
program.

(b)  To assess a judge's conduct in court with respect to
procedural fairness, observers shall respond in narrative form to
the following principles and behavioral standards:

(i)  Neutrality, including but not limited to:
(A)  displaying fairness and impartiality toward all court

participants;
(B)  acting as a fair and principled decision maker who

applies rules consistently across court participants and cases;
(C)  explaining transparently and openly how rules are

applied and how decisions are reached.
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(D)  listening carefully and impartially;
(ii)  Respect, including but not limited to:
(A)  demonstrating courtesy toward attorneys, court staff,

and others in the court;
(B)  treating all people with dignity;
(C)  helping interested parties understand decisions and

what the parties must do as a result;
(D)  maintaining decorum in the courtroom.
(E)  demonstrating adequate preparation to hear scheduled

cases;
(F)  acting in the interests of the parties, not out of

demonstrated personal prejudices;
(G)  managing the caseflow efficiently and demonstrating

awareness of the effect of delay on court participants;
(H)  demonstrating interest in the needs, problems, and

concerns of court participants.
(iii)  Voice, including but not limited to:
(A)  giving parties the opportunity, where appropriate, to

give voice to their perspectives or situations and demonstrating
that they have been heard;

(B)  behaving in a manner that demonstrates full
consideration of the case as presented through witnesses,
arguments, pleadings, and other documents.

(C)  attending, where appropriate, to the participants'
comprehension of the proceedings.

(c)  Courtroom observers may also be asked questions to
help the commission assess the overall performance of the judge
with respect to procedural fairness.

R597-3-4.  Minimum Performance Standards.
(1)  In addition to the minimum performance standards

specified by statute or administrative rule, the judge shall:
(a)  Demonstrate by a preponderance of the evidence, based

on courtroom observations and relevant survey responses, that
the judge's conduct in court promotes procedural fairness for
court participants.

(b)  Meet all performance standards established by the
Judicial Council, including but not limited to:

(i)  annual judicial education hourly requirement;
(ii)  case-under-advisement standard; and
(iii)  physical and mental competence to hold office.
(2)  No later than October 1st of the year preceding each

general election year, the Judicial Council shall certify to the
commission whether each judge standing for retention election
in the next general election has satisfied its performance
standards.

R597-3-5.  Public Comments.
(1)  Persons desiring to comment about a particular judge

with whom they have had experience may do so at any time,
either by submitting such comments on the commission website
or by mailing them to the executive director.

(2)  In order for the commission to consider comments in
making its retention recommendation on a particular judge,
comments about that judge must be received no later than
December 1st of the year preceding the election in which the
judge's name appears on the ballot.

(3)  Comments received after December 1st of the year
preceding the election in which the judge's name appears on the
ballot will be included as part of the judge's mid-term evaluation
report in the subsequent evaluation cycle.

(4)  Comments received about a judge after the mid-term
evaluation cycle ends will be included in the judge's next
retention evaluation report.

(5)  Persons submitting comments pursuant to this section
must include their full name, address, and telephone number
with the submission.

R597-3-6.  Judicial Retirements and Resignations.

(1)  For purposes of judicial performance evaluation, the
commission shall evaluate each judge until the judge:

(a)  provides written notice of resignation or retirement to
the Governor;

(b)  is removed from office;
(c)  otherwise vacates the judicial office; or
(d)  fails to properly file for retention.
(2)  For judges who provide written notice of resignation

or retirement after a retention evaluation has been conducted but
before it is distributed, the retention evaluation shall be sent to
the Judicial Council.

R597-3-7.  Publication of Retention Reports.
No later than three months after the filing deadline for a

retention election, the commission shall post on its website the
retention reports of all judges who have filed for that election.

R597-3-8.  Judicial Written Statements.
If, pursuant to Utah Code Ann. Subsection 78A-12-206(3),

a judge is eligible to provide a written statement to be included
in the judge's evaluation report, the statement shall be due to
commission staff, in writing, no later than one week after the
deadline for the judge to file a declaration of the judge's
candidacy in the retention election.

R597-3-9.  Judicial Discipline.
(1)  For the purposes of judicial performance evaluation

and pursuant to Utah Code Ann. Section 78A-12-205, the
commission shall consider any public sanction of a judge issued
by the Supreme Court during the judge's current term,
including:

(a)  During the judge's midterm and retention evaluation
cycles and

(b)  After the end of the judge's retention evaluation cycle
until the commission votes whether to recommend the judge for
retention.

KEY:  judicial performance evaluations, judges, evaluation
cycles, surveys
February 17, 2017 78A-12
Notice of Continuation February 17, 2014
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R651.  Natural Resources, Parks and Recreation.
R651-411.  OHV Use in State Parks.
R651-411-1.  Definitions.

(1)  "OHV" for this section has the same meaning as
defined in Subsection 41-22-2(13).

R651-411-2.  OHV Use-Restrictions.
(1)  OHVs are to be used only in designated areas.
(2)  Designated ice areas for OHV use are only those ice

areas that are accessed via the boat ramps to public ice fishing
areas.  These areas are at Bear Lake, East Canyon, Escalante,
Hyrum, Jordanelle, Millsite, Otter Creek, Palisade, Piute, Red
Fleet, Rockport, Scofield, Starvation, Steinaker and Yuba state
parks.

(3)  Responsibility for any accidents or problems while
using OHVs in state parks rests with the user.

KEY:  off-highway vehicles
February 16, 2017 41-22-10
Notice of Continuation January 2, 2014 79-4-501
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R651.  Natural Resources, Parks and Recreation.
R651-614.  Fishing, Hunting and Trapping.
R651-614-1.  Applicability of the Utah Fish and Game Code.

Fishing, hunting and trapping shall be in accordance with
the Utah Fish and Game Code, with the following provisions.

R651-614-2.  Fishing near Public Areas.
Fishing from or within 100 feet of any public float

designed for water sports, developed beaches, public loading
docks, or boat ramps is prohibited.

R651-614-3.  Ice Fishing.
Ice fishing is prohibited in areas posted closed by the park

manager.

R651-614-4.  Hunting Wildlife.
Hunting of any wildlife is prohibited within the boundaries

of all park areas except those designated open as follows:
(1)(a)  Antelope Island State Park - By special permit only
(b)  Antelope Island permits to hunt bison shall be

available, distributed and utilized consistent with the following
statutes and rules of the Division of Wildlife Resources to the
same extent as if the bison were considered wildlife:  (1) Utah
Code Sections 23-13-2; 23-19-1, 23-19-5; 23-19-6, 23-19-
9(11), 23-19-11 and 23-20-27; (2) Utah Administrative Code
Sections R657-5-4, R657-5-8 through 12, R657-5-14 and 15,
R657-5-24 and 25, R657-5-27 and 28, R657-5-34, R657-5-37,
R657-5-53, R657-5-62, and Rules R657-12, R657-23, R657-32,
R657-42, and R657-50.

(c)  Subsection R651-614-4(1)(b) shall be applied
retroactively only to the incorporation of Utah Administrative
Code Sections R657-5-24, R657-5-25, R657-5-27, R657-5-34,
and R657-5-37.

(2)  Coral Pink Sand Dunes State Park - small game
(3)  Deer Creek State Park - small game and waterfowl
(4)  East Canyon State Park - small game
(5)  Gunlock State Park - waterfowl
(6)  Huntington State Park - waterfowl
(7)  Hyrum State Park - small game
(8)  Jordanelle State Park - big and small game and

waterfowl
(9)  Minersville - waterfowl
(10)  Quail Creek State Park - waterfowl
(11)  Rockport State Park - waterfowl
(12)  Scofield State Park - waterfowl
(13)  Starvation State Park - big and small game
(14)  Steinaker State Park - waterfowl, falconry between

October 15 and April 14 annually.
(15)  Pioneer Trail, Mormon Flat Unit - big and small game
(16)  Wasatch Mountain State Park - big and small game
(17)  Yuba State Park - small game

R651-614-6.  Trapping.
All trapping on park areas is prohibited except when

authorized and permitted by the park manager.

KEY:  parks
February 16, 2017 79-4-501
Notice of Continuation June 27, 2013
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R651.  Natural Resources, Parks and Recreation.
R651-633.  Special Closures or Restrictions.
R651-633-1.  Emergency Closures or Restrictions.

No person shall be in a closed area or participate in a
restricted activity which has been posted by the park manager to
protect public safety or park resources.

R651-633-2.  General Closures or Restrictions.
Persons are prohibited from being in a closed area or

participating in a restricted activity as listed for the following
park areas:

(1)  Coral Pink Sand Dunes State Park - Motorized vehicle
use is prohibited in the non-motorized area of the sand dunes,
except for limited and restricted access through the travel
corridor;

(2)  Dead Horse State Park - Hang gliding, para gliding and
B.A.S.E. jumping is prohibited;

(3)  Deer Creek State Park - Dogs are prohibited below
high water line and in or on the reservoir except for guide or
service dogs as authorized by Section 26-30-2;

(4)  Jordanelle State Park - Dogs are prohibited in the Rock
Cliff area except for the Perimeter Trail and designated parking
areas except for guide or service dogs as authorized by Section
26-30-2;

(5)  Palisade State Park - Cliff diving is prohibited;
(6)  Red Fleet State Park - Cliff diving/jumping is

prohibited; and
(7)  Snow Canyon State Park -
(a)  All hiking and walking in the park is limited to

roadways, designated trails and slick rock areas and the Sand
Dunes area,

(b)  The last half-mile of the Johnson Canyon Trail is
closed annually from March 15 through September 14 except by
permit or guided walk; this portion of trail is open from
September 15 through March 14.

(c)  Black Rocks Canyon is closed annually from March 15
to June 30,

(d)  West Canyon climbing routes are closed annually from
February 1 to June 1.

(e)  Dogs are prohibited on all trails and natural areas of the
park unless posted open, except for guide or service dogs as
authorized by Section 26-30-2.

(f)  Hang gliding, para gliding and B.A.S.E. jumping is
prohibited.

KEY:  parks
February 16, 2017 79-4-203
Notice of Continuation July 5, 2013 79-4-304

79-4-501
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R657.  Natural Resources, Wildlife Resources.
R657-43.  Landowner Permits.
R657-43-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
this rule provides the standards and procedures for private
landowners to obtain landowner permits for:

(a)  taking buck deer within the general unit hunt boundary
area where the landowner's property is located during the
general deer hunt only; and

(b)  taking bull elk, buck deer or buck pronghorn within a
limited entry unit.

(2)  In addition to this rule, any person who receives a
landowner permit must abide by Rule R657-5 and the
guidebook of the Wildlife Board for taking big game.

(3)  The intent of the general landowner buck deer permit
is to provide an opportunity for landowners, lessees, or their
immediate family, whose property provides habitat for deer, to
purchase a general deer permit for the general unit hunt
boundary area where the landowner's property is located.

(4)  The intent of the landowner appreciation permit is to
provide an opportunity for landowners and their immediate
family, whose property provides habitat for migratory deer, to
purchase a general deer permit for the general unit hunt
boundary where the landowner's property is located.

(5)  The intent of the limited entry landowner permit is to
provide an opportunity for landowners, whose property provides
habitat for deer, elk, or pronghorn, to be allocated a restricted
number of permits for a limited entry bull elk, buck deer, or
buck pronghorn unit, where the landowner's property is located.
Allowing landowners a restricted number of permits:

(a)  encourages landowners to manage their land for
wildlife;

(b)  compensates the landowner for providing private land
as habitat for wildlife; and

(c)  allows the division to increase big game numbers on
specific units.

R657-43-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Eligible property" means:
(i)  private land that provides habitat for deer, elk or

pronghorn as determined by the division of Wildlife Resources;
(ii)  private land that is not used in the operation of a

Cooperative Wildlife Management Unit;
(iii)  private land that is not used in the operation of an elk

farm or elk hunting park;
(iv)  land in agricultural use as provided in Section 59-2-

502 and eligible for agricultural use valuation as provided in
Sections 59-2-503 and 59-2-504; and

(v)  private land having one or more of the following
attributes:

(A)  for the purpose of receiving general buck deer permits,
a minimum of 640 acres of private land owned or leased by one
landowner within the general unit hunt boundary;

(B)  for the purposes of receiving a landowner appreciation
permit, a minimum of 100 acres of cultivated and mechanically
harvested crop lands that, in the discretion of the division, is
relied upon by migratory deer to meet herd management
objectives;

(C)  for the purposes of receiving a limited entry permit or
voucher, private land, including crop lands, owned by members
of a landowner association that is within a limited entry unit.

(b)  "Immediate family" means the landowner's or lessee's
spouse, children, son-in-law, daughter-in-law, father, mother,
father-in-law, mother-in-law, brother, sister, brother-in-law,
sister-in-law, stepchildren, and grandchildren.

(c)  "Landowner" means any person, partnership, or
corporation who owns property in Utah and whose name

appears on a deed as the owner of eligible property or whose
name appears as the purchaser on a contract for sale of eligible
property.

(d)  "Landowner association" means an organization of
private landowners who own property within a limited entry
unit, organized for the purpose of working with the division.

(e)  "Lessee" means any person, partnership, or corporation
whose name appears as the Lessee on a written lease, for at least
a one-year period, for eligible property used for farming or
ranching purposes, and who is in actual physical control of the
eligible property.

(f)  "Limited entry unit" means a specified geographical
area that is closed to hunting deer, elk or pronghorn to any
person who has not obtained a valid permit to hunt in that unit.

(g)  "Voucher" means a document issued by the division to
a landowner, landowner association, or Cooperative Wildlife
Management Unit operator, allowing a landowner, landowner
association, or Cooperative Wildlife Management Unit operator
to designate who may purchase a landowner big game hunting
permit from a division office.

R657-43-3.  Qualifications for General Landowner Buck
Deer Permits.

(1)  The director, upon approval of the Wildlife Board, may
establish a number of general landowner buck deer permits
within each region to be offered to eligible landowners, lessees,
and members of their immediate family for the general deer
hunting season only.

(2)  Only private lands will be considered in qualifying for
general landowner buck deer permits.  Public or state lands are
not eligible.

(3)  Crop lands will be considered in qualifying for general
landowner buck deer permits if the crop lands provide habitat
for deer and contribute to meeting unit management plan
objectives.

(4)  General landowner buck deer permits are limited to
resident or nonresident landowners or lessees, and members of
their immediate family.

(5)(a)  An individual who receives a general landowner
buck deer permit may not receive a landowner appreciation
permit for the same year.

(b)  If one or more general landowner buck deer permits
are awarded based on an identified parcel of eligible property,
landowner appreciation permits may not be awarded for that
identified parcel of eligible property during that same year.

R657-43-4.  Qualifications for Landowner Appreciation
Permits.

(1)  The director, upon approval of the Wildlife Board, may
establish a number of landowner appreciation permits within
each unit to be offered to eligible landowners and members of
their immediate family for the general deer hunting season only.

(2)  Only private lands will be considered in qualifying for
landowner appreciation permits.  Public or state lands are not
eligible.

(3)  Private lands must:
(a)  be relied upon by migratory deer for habitat; and
(b)  in the discretion of the division, substantially

contribute to the deer herd using the private lands in meeting its
management objective.

(4)(a)  Landowner appreciation permits are limited to
resident or nonresident landowners and members of their
immediate family.

(b)  Lessees do not qualify for landowner appreciation
permits.

(5)(a)  An individual receiving a landowner appreciation
permit may not receive a general landowner buck deer permit in
the same year.

(b)  If a landowner appreciation permit is awarded based on
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an identified parcel of eligible property, general landowner buck
deer permits may not be awarded for that identified parcel of
eligible property during that same year.

R657-43-5.  Qualifications for Limited Entry Permits.
(1)  The Director, upon approval of the Wildlife Board,

may establish a number of bull elk, buck deer and buck
pronghorn limited entry permits to be offered to an eligible
landowner association.

(2)  Except as provided in R657-43-10(1)(b), limited entry
landowner permits are available for taking buck deer, bull elk or
buck pronghorn, and may only be used on designated limited
entry units.

(3)  Only private lands that do not qualify for Cooperative
Wildlife Management Units will be considered for limited entry
landowner permits.  Public or state lands are not eligible.

(4)  Only private lands that qualify as eligible property will
be considered for limited entry landowner permits.

(5)  Applications for limited entry landowner permits will
be received from landowner associations only.

(6)  Only one landowner association, per species, may be
formed for each limited entry unit as follows:

(a)  A landowner association may be formed only if a
simple majority of landowners, representing 51 percent of the
eligible private lands within the herd unit, enter into a written
agreement to form the association.

(b)  The association may not unreasonably restrict
membership to other qualified landowners in the unit.

(c)  Each landowner association must elect a chairperson to
represent the landowner association.

(d)  The landowner association chairperson shall act as
liaison with the division and the Wildlife Board.

(e)  A landowner or landowner association may not restrict
legal established passage through private land to access public
lands for the purpose of hunting.

R657-43-6.  Application for General Landowner Buck Deer
Permits.

(1)  Applications for general landowner buck deer permits
are available from division offices.

(2)  Only one eligible landowner or lessee may submit an
application for the same parcel of land within the respective
general unit hunt boundary area.

(3)  In cases where more than one application is received
for the same parcel of land, all applications will be rejected.

(4)  Applications must include:
(a)  total acres of eligible property owned within the

respective general unit hunt boundary area;
(b)  the signature of all landowners or lessees having an

interest in the eligible property; and
(c)  a map of the eligible property indicating the county and

general unit within which it is located.
(5)  In cases where the landowner's or lessee's land is in

more than one general unit hunt boundary area, the landowner
or lessee may select one of those units from which to receive the
permit.

(6)  a non-refundable handling fee must accompany each
application.

(7)  An individual may not apply for or obtain a general
landowner buck deer permit without possessing a valid Utah
hunting or combination license.

(8)  Applications will be available by May 1 and must be
received by October 1 of each year.

(9)  Applications must be submitted to the regional division
office managing the general hunting unit that the applicant
applies for.

(10)  The landowner or lessee signature on the application
serves as an affidavit of the landowner or lessee certifying
ownership of the eligible property.

R657-43-7.  Application for Landowner Appreciation
Permits.

(1)  Applications for landowner appreciation permits are
available from division offices.

(2)  Only one eligible landowner may submit an application
for the same parcel of eligible property within the respective
general unit boundary area.

(3)  In cases where more than one application is received
for the same parcel of eligible property, all duplicate
applications will be rejected.

(4)  Applications must include:
(a)  total acres of eligible property owned within the

respective general unit hunt boundary area;
(b)  the signature of all landowners having an interest in the

property; and
(c)  a map of the eligible property indicating the county and

unit within which it is located.
(5)  In cases where a landowner's land is in more than one

general unit hunt boundary, the landowner must select one of
those units from which to receive a permit.

(6)  A non-refundable handling fee must accompany each
application.

(7)  An individual may not apply for or obtain a landowner
appreciation permit without possessing a valid Utah hunting or
combination license.

(8)  Applications will be available by May 1 and must be
received by October 1 of each year.

(9)  Applications must be submitted to the regional division
office managing the general hunting unit that the applicant
applies for.

(10)  The landowner's signature on the application serves
as an affidavit of the landowner certifying ownership of the
eligible property.

R657-43-8.  Application for Limited Entry Permits.
(1)  Applications for limited entry landowner permits are

available from division offices.
(2)  Applications to receive limited entry landowner

permits must be submitted by a landowner association for lands
within the limited entry hunt unit where the private lands are
located.

(3)  Applications must include:
(a)  total acres owned by the association within the limited

entry hunting unit and a map indicating the eligible property
acting as big game habitat;

(b)  signature of each of the landowners within the
association including acres owned, with said signature serving
as an affidavit certifying ownership;

(c)  a distribution plan for the allocation of limited entry
permits by the association;

(d)  a copy of the association by-laws; and
(e)  a non-refundable handling fee.
(4)  The division may provide a landowner association

assistance in preparing the application.
(5)  Applications must be completed and returned to the

appropriate division office by September 1st of the year prior to
when hunting is to occur.

(6)  The division shall forward the application, its
recommendation, and other related documentation to the
Regional Wildlife Advisory Councils for public review and
consideration.

(7)  Recommendations by the Councils will then be
forwarded to the Wildlife Board for review and action.

(8)  Upon receiving the application, and recommendations
from the Regional Advisory Councils and the division, the
Wildlife Board may:

(a)  authorize the issuance of a three year certificate of
registration allowing the landowner association to operate; or

(b)  deny or partially deny the application and provide the
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landowner association with reasons for the decision.
(9)(a)  A landowner association certificate of registration,

including any variance granted under R657-43-8(6), must be
renewed every three years.

(b)(i)  Notwithstanding Subsection (9)(a), the Wildlife
Board may annually modify permit types, numbers, and
associated seasons authorized in a certificate of registration
when necessary to achieve unit management objectives or
otherwise comply with applicable law.

(ii)  The division shall annually review the permit types,
numbers, and seasons authorized by a certificate of registration
issued under this Section and recommend modifications when
necessary to achieve unit management objectives or otherwise
comply with applicable law.

(iii)  The division's recommendation and accompanying
justification will be forwarded to the affected landowner
association and the Regional Advisory Councils for review and
recommendation.

(iv)  The Wildlife Board shall consider the
recommendations made by the division, Regional Advisory
Councils, and landowner association and make a final decision
on the proposed modifications consistent with the requirements
in Subsection (9)(b).

(10)(a)  A landowner association may petition to amend a
certificate of registration upon submitting a written request to
the regional division office where the landowner association is
located.

(b)  Amendment of the certificate of registration is required
for changes in:

(i)  permit numbers;
(ii)  a landowner association's:
(A)  by-laws; or
(B)  distribution plan for the allocation of limited entry

permits among its members;
(iii)  acreage;
(iv)  land ownership; or
(v)  any other matter related to the management and

operation of the landowner association not originally included
in the certificate of registration.

(c)  Requests for amendments dealing with permit numbers
or permit allocation among association members:

(i)  may be initiated by the landowner association or the
division;

(ii)  are due on September 1st of the year prior to when
hunting is to occur; and

(iii)  shall be forwarded to the Regional Advisory Councils
and Wildlife Board for consideration and approval.

(A)  Upon approval by the Wildlife Board, an amendment
to the original certificate of registration shall be issued in
writing.

(d)  All other requests for amendments shall be reviewed by
the region and Wildlife Section and, upon approval by the
division director, an amendment to the original certificate of
registration shall be issued in writing.

R657-43-9.  Availability of General Landowner Permits and
Landowner Appreciation Permits; Associated Season Dates.

(1)  The following number of general landowner buck deer
permits may be available to a landowner or lessee:

(a)  one general landowner buck deer permit may be issued
for eligible property of 640 acres; and

(b)  one additional general landowner buck deer permit
may be issued for each additional 640 acres of eligible property.

(c)  If an individual has both owned and leased eligible
property, the acreage may be combined in determining the
number of permits to be issued.

(2)(a)  Only one landowner appreciation permit may be
issued annually to a qualifying landowner or member of their
immediate family, regardless of if that landowner owns more

than 100 acres of eligible property.
(b)  Only one landowner appreciation permit may be issued

per parcel of eligible property.
(3)  Successful applicants for the general landowner buck

deer permit and the landowner appreciation permit may select
only one season (archery, rifle or muzzleloader) for their permit,
as provided in the guidebook of the Wildlife Board for taking
big game.

(4)(a)  General landowner buck deer permits and
landowner appreciation permits are for personal use only and
may not be transferred to any other person.

(b)  If the landowner or lessee is a corporation, the person
eligible for the permit must be a shareholder, or immediate
family member of a shareholder, designated by the corporation.

(5)  Any person who is issued a general landowner buck
deer permit or a landowner appreciation permit under this rule
is subject to all season dates, weapon restrictions and any other
regulations as provided in the guidebook of the Wildlife Board
for taking big game.

(6)  The fee for a general landowner buck deer permit and
landowner appreciation permit is the same as the fee for a
general season, general archery or general muzzleloader buck
deer permit.

(7)  Nothing in this rule shall be construed to allow any
person to obtain more than one general buck deer permit from
any source or take more than one buck deer during any one year.

(8)  Permits will be issued beginning in June, in the order
that applications are received, and permits will continue to be
issued until all permits for each region have been issued.

(9)  To receive a general landowner buck deer permit or
landowner appreciation permit, the eligible person must possess
or obtain a valid Utah hunting or combination license.

R657-43-10.  Limited Entry Permits and Season Dates.
(1)(a)  Only bull elk, buck deer or buck pronghorn limited

entry permits may be applied for by the landowner association.
(b)  A landowner association may not apply for or receive

a :
(i)  multi-season hunting opportunity on any limited entry

hunt under R657-5; or
(ii)  late season limited entry buck deer permits on a

general season unit under R657-5-26(1)(b).
(2)(a)  The division and landowner chairperson should

jointly recommend the number of permits to be issued to the
landowner association.

(b)  If consensus between the landowner chairperson and
the division on recommended permit numbers cannot be
reached, a request for permits may be submitted by the
landowner association along with a recommendation from the
division for review by the Wildlife Regional Advisory Councils
and the Wildlife Board.

(3)  Permit numbers shall fall within the herd unit
management guidelines.  Permit numbers will be based on:

(a)  the percent of eligible property within the unit that is
enrolled in a landowner association and serves as big game
habitat; or

(b)  the percentage of use by wildlife on eligible property
enrolled in a landowner association.

(4)  Landowners receiving vouchers may personally use the
vouchers or reassign the vouchers to any legal hunter.

(5)  All landowners who receive vouchers must:
(a)  allow hunters who redeemed a voucher from that

landowner access to the landowner's private lands included
within the landowner association for hunting; and

(b)  allow a number of public hunters with valid permits,
equivalent to the number of vouchers the landowner received
that year, to access the landowner's private land for hunting
during the appropriate limited entry bull elk, buck deer or buck
pronghorn hunting season, except as provided in Subsection (6).
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(6)(a)  Landowners receiving vouchers may deny public
hunters access to the landowner association's private land for
hunting by receiving, through the landowner association, a
variance to Subsection (5)(b) from the Wildlife Board.

(b)  The requested variance must be provided by the
landowner association in writing to the division 30 days prior to
the appropriate Regional Advisory Council meeting scheduled
to review Rule R657-5 and the guidebook of the Wildlife Board
for taking big game.

(c)  The variance request must be presented by the
landowner association to the appropriate local Regional Wildlife
Advisory Council.  The local Regional Wildlife Advisory
Council shall forward a recommendation to the Wildlife Board
for consideration and action.

(7)(a)  Any person who is issued a limited entry landowner
permit must follow the season dates, weapon restrictions and
any other regulations governing the taking of big game as
specified in Rule R657-5 and the guidebook of the Wildlife
Board for taking big game.

(b)  to receive a limited entry landowner permit, the person
designated on the voucher must possess or obtain a Utah
hunting or combination license.

(8)  A limited entry landowner permit authorizes the
permittee to hunt within the limited entry unit where the eligible
property is located.

(9)  Nothing in this rule shall be construed to allow any
person, including a landowner, to take more than one buck deer,
one bull elk or one buck pronghorn during any one year.

R657-43-11.  Limited Entry Permit Allocation and Fees.
(1)  In order to qualify for limited entry landowner permits,

a landowner association must document and upon request
provide to the division:

(a)  a list of landowners within the landowner association
receiving vouchers for the previous year, if applicable;

(b)  the number of public hunters who contacted the
landowner association during the previous year requesting
access to private lands within the landowner association, if
applicable; and

(c)  the landowners that actually provided access during the
previous year to public hunters for the limited entry hunt, if
applicable.

(2)  If a landowner association distributes vouchers for
members of the landowner association and the proceeds are
distributed among members of the landowner association, the
public access provisions described in R657-43-10(5) shall apply
to all landowners receiving benefit from distribution of those
proceeds.

(3)  The division may deny a request for limited entry
landowner permits if the landowner association fails to provide
requested documentation from the previous year.

(4)  Upon approval of the Wildlife Board, the division shall
issue vouchers to landowner associations that may be used to
purchase limited entry permits from division offices.

(5)  The fee for any limited entry landowner permit is the
same as the cost of similar limited entry buck deer, bull elk or
buck pronghorn limited entry permits.

R657-43-12.  Limited Entry Permit Conflict Resolution.
(1)(a)  If landowners representing a simple majority of the

private land within a landowner association are not able to
resolve any dispute or conflict arising from the distribution of
permits or other disagreement within its discretion and arising
from the operation of the landowner association, the permits
allocated to the landowner association shall be made available
to the general public by the division.

(b)  Landowner associations may be eligible to receive
landowner permits in subsequent years if the landowner
association resolves the conflict or dispute by a simple majority

of the landowners.
(2)  The division shall not issue landowner permits to a

landowner association that has not complied with the provisions
of this rule.

KEY:  wildlife, landowner permits, big game seasons
February 9, 2015 23-14-18
Notice of Continuation February 27, 2017 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-62.  Drawing Application Procedures.
R657-62-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
the Wildlife Board has established this rule for drawing
applications and procedures.

(2)  Specific season dates, bag and possession limits, areas
open, number of permits and other administrative details that
may change annually are published in the respective guidebooks
of the Wildlife Board.

R657-62-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Application" means a form required by the Division

which must be completed by a person and submitted to the
Division in order to apply for a hunting permit.

(b)  "Landowner" means any individual, family or
corporation who owns property in Utah and whose name
appears on the deed as the owner of eligible property or whose
name appears as the purchaser on an executed contract for sale
of eligible property.

(c)  "Limited entry hunt" means any hunt listed in the hunt
tables published by the Wildlife Board and is identified as a
premium limited entry hunt or limited entry hunt.  "Limited
entry hunt" does not include cougar pursuit or bear pursuit.

(d)  "Limited entry permit" means any permit obtained for
a limited entry hunt,

including conservation permits, expo permits and
sportsman permits.

(e)(i)  "Valid application" means an application:
(A)  for a permit to take a species for which the applicant

is eligible to possess;
(B)  for a permit to take a species regardless of estimated

permit numbers;
(C)  for a certificate of registration; and
(D)  containing sufficient information, as determined by the

division, to process the application, including personal
information, hunt information, and sufficient payment.

(ii)  Applications missing any of the items in Subsection (i)
may be considered valid if the application is timely corrected
through the application correction process.

(f)  "Waiting period" means a specified period of time that
a person who has obtained a permit must wait before applying
for the same permit type.

(g)  "Once-in-a-lifetime hunt" means any hunt listed in the
hunt tables published by the Wildlife Board and is identified as
once-in-a-lifetime, and does not include general or limited entry
hunts.

(h)  "Once-in-a-lifetime permit" means any permit obtained
for a once-in-a-lifetime hunt by any means, including
conservation permits, sportsman permits, cooperative wildlife
management unit permits and limited entry landowner permits.

R657-62-3.  Scope of Rule.
(1)  This rule sets forth the procedures and requirements for

completing and filing applications to receive the following
hunting permits and/or certificates of registrations:

(a)  Dedicated Hunter certificate of registrations;
(b)  limited-entry deer;
(c)  limited-entry elk;
(d)  limited-entry pronghorn;
(e)  once-in-a-lifetime;
(f)  public cooperative wildlife management unit;
(g)  general season deer and youth elk;
(h)  limited entry bear;
(i)  bear pursuit;
(j)  antlerless big game;
(k)  sandhill crane;

(l)  sharp-tail and greater sage grouse;
(m)  swan
(n)  cougar;
(o)  sportsman; and
(p)  turkey.

R657-62-4.  Residency Restrictions.
(1)  Only a resident may apply for or obtain a resident

permit or resident certificate of registration and only a
nonresident may apply for or obtain a nonresident permit or
nonresident certificate of registration.

(2)(a)  To apply for a resident permit or certificate of
registration, a person must be a resident at the time of purchase.

(b)  The posting date of the drawing shall be considered the
purchase date of a permit or certificate of registration issued
through a drawing.

R657-62-5.  Hunting on Private Lands.
(1)  Any person who applies for a hunt that occurs on

private land is responsible for obtaining written permission from
the landowner to access the property.  The division does not
guarantee access and cannot restore lost opportunity, bonus
points, or permit fees when access is denied.  Hunters should
contact private landowners for permission to access their land
prior to applying for a permit.  The Division does not have the
names of landowners where hunts occur.

R657-62-6.  Applications.
(1)(a)  Applications are available at the division's internet

address, and must be completed and submitted online by the
date prescribed in the respective guidebook of the Wildlife
Board.

(b)  The permit fees and handling fees must be paid with a
valid debit or credit card.

(c)  Any license, permit or certificate of registration issued
to a person is invalid where full payment is not remitted to and
received by the division.

(d)  A person who applies for or obtains a permit or
certificate of registration must notify the division of any change
in mailing address, residency, telephone number, email address,
and physical description.

R657-62-7.  Group Applications.
(1)  When applying as a group all applicants in the group

with valid applications and who are eligible to possess the
permit or certificate of registration applied for shall receive a
permit or certificate of registration where the group is successful
in the drawing.

(2)  Group members must apply for the same hunt choices.
(3)  When applying as a group, if the available permit or

certificate of registration quota is not large enough to
accommodate the group size, the group application will not be
considered.

R657-62-8.  Bonus Points.
(1)  Bonus points are used to improve odds for drawing

permits.
(2)(a)  A bonus point is awarded for:
(i)  each valid unsuccessful application when applying for

limited-entry permits; or
(ii)  each valid application when applying for bonus points.
(b)  Bonus points are awarded by species for;
(i)  limited-entry deer including cooperative wildlife

management unit buck deer and management buck deer;
(ii)  limited-entry elk including cooperative wildlife

management unit bull elk and management bull elk;
(iii)  limited-entry pronghorn including cooperative

wildlife management unit buck pronghorn;
(iv)  once-in-a-lifetime species including cooperative
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wildlife management units;
(v)  limited entry bear;
(vi)  antlerless moose;
(vii)  cougar; and
(viii)  turkey
(3)(a)  A person may not apply in the drawing for both a

permit and a bonus point for the same species.
(b)  A person may not apply for a bonus point if that person

is ineligible to apply for a permit for the respective species.
(c)  Group applications will not be accepted when applying

for bonus points.
(d)  A person may apply for bonus points only during the

applicable drawing application for each species.
(4)(a)  Fifty percent of the permits for each hunt unit will

be reserved for applicants with the greatest number of bonus
points.

(b)  Based on the applicant's first choice, the reserved
permits will be designated by a random drawing number to
eligible applicants with the greatest number of bonus points for
each species.

(c)  If reserved permits remain, the reserved permits will be
designated by a random number to eligible applicants with the
next greatest number of bonus points for each species.

(d)  The procedure in Subsection (c) will continue until all
reserved permits are issued or no applications for that species
remain.

(e)  Any reserved permits remaining and any applicants
who are not selected for reserved permits will be returned to the
applicable drawing.

(5)(a)  Each applicant receives a random drawing number
for:

(i)  each species applied for; and
(ii)  each bonus point for that species.
(6)  Bonus points are forfeited if a person obtains a permit

through the drawing for that bonus point species including any
permit obtained after the drawing.

(7)  Bonus points are not forfeited if:
(a)  a person is successful in obtaining a conservation

permit, expo permit, sportsman permit, or harvest objective bear
permit;

(b)  a person obtains a landowner or a cooperative wildlife
management unit permit from a landowner; or

(c)  a person obtains a poaching-reported reward permit.
(8)  Bonus points are not transferable.
(9)  Bonus points are averaged and rounded down when

two or more applicants apply together on a group application.
(10)(a)  Bonus points are tracked using social security

numbers or division-issued customer identification numbers.
(b)  The division shall retain electronic copies of

applications from 1996 to the current drawings for the purpose
of researching bonus point records.

(c)  Any requests for researching an applicant's bonus point
records must be submitted within the time frames provided in
Subsection (b).

(d)  Any bonus points on the division's records shall not be
researched beyond the time frames provided in Subsection (b).

(e)  The division may void or otherwise eliminate any
bonus point obtained by fraud, deceit, misrepresentation, or in
violation of law.

R657-62-9.  Preference Points.
(1)  Preference points are used in the applicable drawings

to ensure that applicants who are unsuccessful in the drawing
will have first preference in the next year's drawing.

(2)(a)  A preference point is awarded for:
(i)  each valid, unsuccessful application applying for a

general buck deer, antlerless deer, antlerless elk, doe pronghorn,
Sandhill Crane, Sharp-tailed grouse, Greater sage grouse or
Swan permit; or

(ii)  each valid application when applying only for a
preference point in the applicable drawings.

(b)  Preference points are awarded by species for:
(i)  general buck deer;
(ii)  antlerless deer;
(iii)  antlerless elk;
(iv)  doe pronghorn;
(v)  Sandhill Crane;
(vi)  Sharp-tailed Grouse;
(vii)  Greater sage grouse; and
(viii)  Swan.
(3)(a)  A person may not apply in the drawing for both a

preference point and a permit for the species listed in (2)(b).
(b)  A person may not apply for a preference point if that

person is ineligible to apply for a permit.
(c)  Preference points shall not be used when obtaining

remaining permits.
(4)  Preference points for the applicable species are

forfeited if a person obtains a general buck deer, antlerless deer,
antlerless elk, doe pronghorn, Sandhill Crane, Sharp-tailed
grouse, Greater sage grouse or Swan permit through the
drawing.

(5)  Preference points are not transferable.
(6)  Preference points are averaged and rounded down

when two or more applicants apply together on a group
application.

(7)(a)  Preference points are tracked using social security
numbers or division-issued customer identification numbers.

(b)  The division shall retain copies of electronic
applications from 2000 to the current applicable drawings for
the purpose of researching preference point records.

(c)  Any requests for researching an applicant's preference
point records must be submitted within the time frames provided
in Subsection (b).

(d)  Any preference points on the division's records shall
not be researched beyond the time frames provided in
Subsection (b).

(e)  The division may eliminate any preference point
obtained by fraud, deceit, misrepresentation, or in violation of
law.

R657-62-10.  Dedicated Hunter Preference Points.
(1)  Preference points are used in the dedicated hunter

certificate of registration drawing to ensure that applicants who
are unsuccessful in the drawing will have first preference in the
next year's drawing.

(2)  A preference point is awarded for:
(a)  each valid unsuccessful application;
(b)  each valid application when applying only for a

preference point in the dedicated hunter drawing.
(3)(a)  A person may not apply in the drawing for both a

preference point and a certificate of registration.
(b)  A person may not apply for a preference point if that

person is ineligible to apply for a certificate of registration.
(4)  Preference points are forfeited if a person obtains a

certificate of registration through the drawing.
(5)(a)  Preference points are not transferable.
(b)  Preference points shall only be applied to the

Dedicated Hunter drawing.
(6)  Preference points are averaged and rounded down to

the nearest whole point when two or more applicants apply
together on a group application.

(7)(a)  Preference points are tracked using social security
numbers or division-issued customer identification numbers.

(b)  The division shall retain copies of electronic
applications from 2011 to the current applicable drawing for the
purpose of researching preference point records.

(c)  Any requests for researching an applicant's preference
point records must be requested within the time frames provided



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 187

in Subsection (b).
(d)  Any preference points on the division's records shall

not be researched beyond the time frames provided in
Subsection (b).

(e)  The division may eliminate any preference points
earned that are obtained by fraud, deceit or misrepresentation.

R657-62-11.  Corrections, Withdrawals and Resubmitting
Applications.

(1)(a)  If an error is found on the application, the applicant
may be contacted for correction.

(b)  The division reserves the right to correct or reject
applications.

(2)(a)  An applicant may withdraw their application from
the permit or certificate of registration drawing by the date
published in the respective guidebook of the Wildlife Board.

(b)  An applicant may resubmit their application, after
withdrawing a previous application, for the permit or certificate
of registration drawing by the date published in the respective
guidebook of the Wildlife Board.

(c)  Handling fees, hunting or combination license fees and
donations will not be refunded.  Resubmitted applications will
incur a handling fee.

(3)  To withdraw an entire group application, all applicants
must withdraw their individual applications.

R657-62-12.  Drawing Results.
Drawing results will be made available by the date

prescribed in the respective guidebook of the Wildlife Board.

R657-62-13.  License, Permit, Certificate of Registration and
Handling Fees.

(1)  Unsuccessful applicants will not be charged for a
permit or certificate of registration.

(2)  The handling fees and hunting or combination license
fees are nonrefundable.

(3)  All license, permit, certificate of registration and
handling fees must be paid with a valid debit or credit card.

R657-62-14.  Permits Remaining After the Drawing.
(1)  Any permits remaining after the drawing are available

on the date published in the respective guidebook of the
Wildlife Board on a first-come, first-served basis from division
offices, participating license agents and through the division's
internet site.

R657-62-15.  Waiting Periods for Permits Obtained After the
Drawing.

(1)  Waiting periods do not apply to the purchase of
remaining permits sold over the counter except as provided in
Section 2.

(2)  Waiting periods are incurred as a result of purchasing
remaining permits after the drawing.  If a remaining permit is
purchased in the current year, waiting periods will be in effect
when applying in the drawing in following years.

R657-62-16.  Dedicated Hunter Certificates of Registration.
(1)(a)  Applicants for a dedicated hunter certificate of

registration must meet all age requirements, proof of hunter
education requirements and youth restrictions as provided in
Rule R657-38.

(b)  Each prospective participant must complete Dedicated
Hunter program orientation course annually before submitting
an application.

(2)  Group applications are accepted.  Up to four applicants
may apply as a group.

R657-62-17.  Lifetime License Permits.
(1)  Lifetime License permits shall be issued pursuant to

Rule R657-17.

R657-62-18.  Big Game.
(1)  Permit Applications
(a)  Limited entry, Cooperative Wildlife Management Unit,

Once-in-a-Lifetime, Management Bull Elk, Management Buck
Deer, General Buck Deer, and Youth General Any Bull Elk
permit applications.

(i)  A person must possess or obtain a valid hunting or
combination license to apply for or obtain a big game permit.

(ii)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Rule R657-5.

(iii)  A person may obtain only one permit per species of
big game, including limited entry, cooperative wildlife
management unit, once-in-a-lifetime, conservation, landowner
and general permits, except antlerless permits as provided in the
Antlerless Addendum and permits as provided in Rule R657-42.

(b)  A resident may apply in the big game drawing for the
following permits:

(i)  only one of the following:
(A)  buck deer - limited entry and cooperative wildlife

management unit;
(B)  bull elk - limited entry and cooperative wildlife

management unit; or
(C)  buck pronghorn - limited entry and cooperative

wildlife management unit; and
(ii)  only one once-in-a-lifetime permit, including once-in-

a-lifetime cooperative wildlife management unit permits.
(c)  A nonresident may apply in the big game drawing for

the following permits:
(i)  all of the following:
(A)  buck deer -limited entry;
(B)  bull elk - limited entry;
(C)  buck pronghorn - limited entry; and
(D)  all once-in-a-lifetime species.
(ii)  Nonresidents may not apply for cooperative

management units through the big game drawing.
(d)  A resident or nonresident may apply in the big game

drawing by unit for:
(i)  a statewide general archery buck deer permit; or
(ii)  for general any weapon buck deer; or
(iii)  for general muzzleloader buck deer; or
(iv)  a dedicated hunter certificate of registration.
(2)  Youth
(a)  For purposes of this section "youth" means any person

17 years of age or younger on July 31.
(b)  Youth applicants who apply for a general buck deer

permit
(i)  will automatically be considered in the youth drawing

based upon their birth date.
(ii)  20% of general buck deer permits in each unit are

reserved for youth hunters.
(iii)  Up to four youth may apply together for youth general

deer permits.
(iv)  Preference points shall be used when applying.
(v)  Any reserved permits remaining and any youth

applicants who were not selected for reserved permits shall be
returned to the general buck deer drawing.

(c)  Youth applicants who apply for a management buck
deer permit

(i)  will automatically be considered in the youth drawing
based upon their birth date.

(ii)  30% of management buck deer permits in each unit are
reserved for youth hunters.

(iii)  Bonus points shall be used when applying
(iv)  Any reserved permits remaining and any youth

applicants who were not selected for reserved permits shall be
returned to the management buck deer drawing.
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(3)  Senior
(a)  For purposes of this section "senior" means any person

65 years of age or older on the opening day of the management
buck deer archery season published in the guidebook of the
Wildlife Board for taking big game.

(b)  Senior applicants who apply for a management buck
deer permit

(i)  will automatically be considered in the senior drawing
based upon their birth date.

(ii)  30% of management buck deer permits in each unit are
reserved for senior hunters.

(iii)  Bonus points shall be used when applying.
(c)  Any reserved permits remaining and any senior

applicants who were not selected for reserved permits shall be
returned to the management buck deer drawing.

(4)  Drawing Order
(a)  Permits for the big game drawing shall be drawn in the

following order:
(i)  limited entry, cooperative wildlife management unit and

management buck deer;
(ii)  limited entry, cooperative wildlife management unit

and management bull elk;
(iii)  limited entry and cooperative wildlife management

unit buck pronghorn;
(iv)  once-in-a-lifetime;
(v)  general buck deer - lifetime license;
(vi)  general buck deer - dedicated hunter;
(vii)  general buck deer - youth;
(viii)  general buck deer; and
(ix)  youth general any bull elk.
(b)  Any person who draws one of the following permits is

not eligible to draw a once-in-a-lifetime permit:
(i)  limited entry, Cooperative Wildlife Management unit

or management buck deer;
(ii)  limited entry, Cooperative Wildlife Management unit

or management bull elk; or
(iii)  a limited entry or Cooperative Wildlife Management

unit buck pronghorn.
(c)  If any permits listed in Subsection (a)(i) through (a)(iii)

remain after the big game drawing after all choices have been
evaluated separately for residents and nonresidents, a second
evaluation will be done allowing cross-over usage of remaining
resident and nonresident permit quotas.

(5)  Groups
(a)  Limited Entry
(i)  Up to four people may apply together for limited entry

deer, elk or pronghorn; or resident cooperative wildlife
management unit permits.

(b)  Group applications are not accepted for management
buck deer or bull elk permits.

(c)  Group applications are not accepted for Once-in-a-
lifetime permits.

(d)  General season
(i)  Up to four people may apply together for general deer

permits.
(ii)  Up to two youth may apply together for youth general

any bull elk permits.
(iii)  Up to four youth may apply together for youth general

deer permits.
(6)  Waiting Periods
(a)  Deer waiting period.
(i)  Any person who draws or obtains a limited entry,

management or cooperative wildlife management unit buck deer
permit through the big game drawing process may not apply for
or receive any of these permits again for a period of two seasons.

(ii)  A waiting period does not apply to:
(A)  general archery, general any weapon, general

muzzleloader, conservation, sportsman, poaching-reported
reward permits; or

(B)  cooperative wildlife management unit or limited entry
landowner buck deer permits obtained through the landowner.

(b)  Elk waiting period.
(i)  Any person who draws or obtains a limited entry,

management or cooperative wildlife management unit bull elk
permit through the big game drawing process may not apply for
or receive any of these permits for a period of five seasons.

(ii)  A waiting period does not apply to:
(A)  general archery, general any weapon, general

muzzleloader, conservation, sportsman, poaching-reported
reward permits; or

(B)  cooperative wildlife management unit or limited entry
landowner bull elk permits obtained through the landowner.

(c)  Pronghorn waiting period.
(i)  Any person who draws or obtains a buck pronghorn or

cooperative wildlife management unit buck pronghorn permit
through the big game drawing may not apply for or receive any
of these permits thereafter for a period of two seasons.

(ii)  A waiting period does not apply to:
(A)  conservation, sportsman, poaching-reported reward

permits; or
(B)  cooperative wildlife management unit or limited entry

landowner buck pronghorn permits obtained through the
landowner.

(d)  Once-in-a-lifetime species waiting period.
(i)  Any person who draws or obtains a permit for any bull

moose, bison, Rocky Mountain bighorn sheep, desert bighorn
sheep or Rocky Mountain goat may not apply for or receive an
once-in-a-lifetime permit for the same species in the big game
drawing or sportsman permit drawing.

(ii)  A person who has been convicted of unlawfully taking
a once-in-a-lifetime species may not apply for or obtain a permit
for that species.

(e)  Cooperative Wildlife Management Unit and landowner
permits.

(i)  Waiting periods and once-in-a-lifetime restrictions do
not apply to purchasing limited entry landowner or cooperative
wildlife management unit permits obtained through a
landowner, except as provided in Subsection (ii).

(ii)  Waiting periods are incurred and applied for the
purpose of applying in the big game drawing as a result of
obtaining a cooperative wildlife management unit bull moose
permit through a landowner.

R657-62-19.  Black Bear.
(1)  Permit and Pursuit Applications.
(a)  A person must possess or obtain a valid hunting or

combination license in order to apply for or obtain a limited
entry bear permit or bear pursuit permit.

(b)  A person may not apply for or obtain more than one
bear permit distributed pursuant to this rule within the same
calendar year.

(c)  Limited entry bear permits are valid only for the hunt
unit and for the specified

season designated on the permit.
(d)(i)  Applicants may select up to three hunt unit choices

when applying for limited entry bear permits.  Hunt unit choices
must be listed in order of preference.

(ii)  Applicants must specify in the application a specific
season for their limited entry or bear pursuit permit.

(e)  Any person intending to use bait during their bear hunt
must obtain a certificate of registration as provided in Sections
R657-33-13 and 14.

(f)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Sections 23-19-22.5, 23-19-11 and 23-20-20.

(2)  Group applications are not accepted.
(3)  Waiting periods.
(a)  Any person who obtains a limited entry bear permit
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through the division drawing, may not apply for a permit
thereafter for a period of two years.

(4)  A person must complete a mandatory orientation
course prior to applying for any bear permit offered through a
division drawing or obtaining bear permits as described in
R657-33-3(5).

R657-62-20.  Antlerless Species.
(1)  Permit Applications.
(a)  A person must possess or obtain a valid hunting or

combination license in order to apply for or obtain an antlerless
permit.

(b)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Rule R657-5.

(c)  A person may apply in the drawing for and draw the
following permits, except as provided in Subsection (d):

(i)  antlerless deer;
(ii)  antlerless elk;
(iii)  doe pronghorn; and
(iv)  antlerless moose, if available.
(d)  Any person who has obtained a buck pronghorn permit

or a bull moose permit may not apply in the same year for a doe
pronghorn permit or antlerless moose permit, respectively,
except for permits remaining after the drawing as provided in
R657-62-15.

(e)  Applicants may select up to five hunt choices when
applying for antlerless deer, antlerless elk and antlerless
pronghorn.

(f)  Applicants may select up to two hunt choices when
applying for antlerless moose.

(g)  Hunt unit choices must be listed in order of preference.
(h)  A person may not submit more than one application in

the antlerless drawing per species.
(2)  Youth applications.
(a)  For purposes of this section, "youth" means any person

17 years of age or younger on July 31.
(b)  Twenty percent of the antlerless deer, elk and doe

pronghorn permits are reserved for youth hunters.
(c)  Youth applicants who apply for an antlerless deer, elk,

or doe pronghorn permit as provided in this Subsection, will
automatically be considered in the youth drawing based upon
their birth date.

(3)  Drawing Order
(a)  Permits are drawn in the order listed in the guidebook

of the Wildlife Board for taking big game.
(b)  Any reserved permits remaining and any youth

applicants who were not selected for reserved permits shall be
returned to the antlerless drawing.

(c)  If permits remain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
will be done allowing cross-over usage of remaining resident
and nonresident permit quotas.

(4)  Group Applications
(a)  Up to four hunters can apply together for antlerless

deer, antlerless elk and doe pronghorn
(b)  Group applications are not accepted for antlerless

moose.
(c)  Youth hunters who wish to participate in the youth

drawing must not apply as a group.
(5)  Waiting Periods
(a)  Antlerless moose waiting period.
(i)  Any person who draws or obtains an antlerless moose

permit or a cooperative wildlife management unit antlerless
moose permit through the antlerless drawing process, may not
apply for or receive an antlerless moose permit thereafter for a
period of five seasons.

(ii)  A waiting period does not apply to cooperative wildlife
management unit antlerless moose permits obtained through the

landowner.

R657-62-21.  Sandhill Crane, Sharp-Tailed and Greater
Sage Grouse.

(1)  Permit applications.
(a)  A person may obtain only one Sandhill Crane permit

each year.
(b)  A hunting or combination license is required when

taking Sandhill Crane, Sharp-Tailed and Greater Sage Grouse
and may be purchased when applying for the permit.

(c)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Utah Code 23-19-24, 23-19-11 and 23-20-20.

(d)  Applicants may select up to four hunt choices.  Hunt
unit choices must be listed in order of preference.

(2)  Youth applications.
(a)  For purposes of this section, "youth" means any person

17 years of age or younger on July 31for the purpose of
obtaining Sharp-tailed grouse and Greater Sage grouse permits,
and 15 years of age or younger on the Youth Waterfowl hunt, as
for the purpose of obtaining a Sandhill Crane permit.

(b)  Fifteen percent of the Sandhill Crane, Sharp-tailed
grouse and Greater sage grouse permits are reserved for youth
hunters.

(c)  Youth applicants who apply for a Sandhill Crane,
Sharp-tailed grouse or Greater sage grouse permit as provided
in this Subsection, will automatically be considered in the youth
drawing based upon their birth date.

(3)  Group applications.
(a)  Up to four people may apply together.
(b)  Youth hunters who wish to participate in the youth

drawing must not apply as a group.
(4)  Waiting Periods do not apply.

R657-62-22.  Swan.
(1)  Permit applications.
(a)  A person may obtain only one swan permit each year.
(i)  A person may not apply more than once annually.
(b)  A Utah hunting or combination license is required

when hunting Swan and may be purchased when applying for
the permit.

(c)  The division shall issue no more than the number of
swan permits authorized by the U.S. Fish and Wildlife Service
each year.

(i)  The division may withhold up to 1% of the authorized
number of swan permits each year to correct division errors,
which may occur during the drawing process.

(ii)  Division errors may be corrected using the withheld
swan permits in accordance with the Division Error Remedy
Rule R657-50.

(iii)  Withheld swan permits shall be used to correct
division errors reported to or discovered by the division on or
before the fifth day preceding the opening day of the swan hunt.

(iv)  Withheld swan permits remaining after correcting any
division errors shall be issued prior to the opening day of the
swan hunt to the next person on the alternate drawing list.

(d)  A person must complete a one-time orientation course
before applying for a swan permit, except as provided under
Subsection R657-9-6(3)(b).

(i)  Remaining swan permits available for sale shall be
issued only to persons having previously completed the
orientation course.

(e)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Utah Code 23-19-24, 23-19-11 and 23-20-20.

(2)  Youth applications.
(a)  For purposes of this section, "youth" means any person

15 years of age or younger on the Youth Waterfowl Day hunt.
(b)  Fifteen percent of the Swan permits are reserved for
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youth hunters.
(c)  Youth who apply for a swan permit will automatically

be considered in the youth permit drawing based on their birth
date.

(3)  Group applications.
(a)  Up to four people may apply together in a Group

Application.
(b)  Youth hunters who wish to participate in the youth

drawing must not apply as a group.
(4)  Waiting period does not apply.

R657-62-23.  Cougar.
(1)  Permit Applications
(a)  A person must possess or obtain a valid hunting or

combination license to apply for or obtain a cougar limited entry
permit.

(b)  A person may not apply for or obtain more than one
cougar permit for the same year.

(c)  Limited entry cougar permits are valid only for the
limited entry management unit and for the specified season
provided in the hunt tables of the proclamation of the Wildlife
Board for taking cougar.

(d)  Applicants may select up to three management unit
choices when applying for limited entry cougar permits.
Management unit choices must be listed in order of preference.

(e)  If permits remain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
shall be done allowing cross-over usage of remaining resident
and nonresident permit quotas.

(f)  Any limited entry cougar permit purchased after the
season opens is not valid until seven days after the date of
purchase.

(g)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Utah Code 23-19-22.5, 23-19-11 and 23-20-20.

(2)  Group applications are not accepted.
(3)  Waiting periods.
(a)  Any person who draws or purchases a limited entry

cougar permit valid for the current season may not apply for a
permit thereafter for a period of three seasons.

(b)  Waiting periods are not incurred as a result of
purchasing cougar harvest objective permits.

R657-62-24.  Sportsman.
(1)  Permit applications.
(a)  One sportsman permit is offered to residents for each

of the following species:
(i)  desert bighorn (ram);
(ii)  bison (hunter's choice);
(iii)  buck deer;
(iv)  bull elk;
(v)  Rocky Mountain bighorn (ram);
(vi)  Rocky Mountain goat (hunter's choice);
(vii)  bull moose;
(viii)  buck pronghorn;
(ix)  black bear;
(x)  cougar; and
(xi)  wild turkey.
(b)  Bonus points shall not be awarded or utilized when

applying for or obtaining sportsman permits.
(2)  Group applications are not accepted.
(3)  Waiting Periods.
(a)  Any person who applies for or obtains a Sportsman

Permit is subject to all waiting periods and exceptions as
applicable to the species pursuant to Rule R657-41.

(b)  Once-in-lifetime waiting periods.
(i)  If you have obtained a once-in-a-lifetime permit

through the sportsman drawing you are ineligible to apply for
that once-in-a-lifetime species through the big game drawing.

(ii)  If you have obtained a once-in-a-lifetime permit
through the big game drawing you are ineligible to apply for
that once-in-a-lifetime species through the sportsman drawing.

(c)  Limited Entry waiting periods.
(i)  Waiting periods do not apply to Sportsman deer, elk,

pronghorn, bear or cougar.
(ii)  Waiting period will not be incurred for receipt of a

Sportsman deer, elk, pronghorn, bear or cougar.

R657-62-25.  Turkey.
(1)  Permit applications.
(a)  A person must possess a valid hunting or combination

license in order to apply for or obtain a wild turkey permit.
(b)  A person may obtain only one limited entry or general

spring wild turkey permit each year.  A person may obtain wild
turkey conservation permits in addition to obtaining one limited
entry or spring wild turkey permit as well as a fall general
season permit.

(c)  Applicants may select up to five hunt choices when
applying for limited entry turkey permits.  Hunt unit choices
must be listed in order of preference.

(d)  A turkey permit allows a person, using any legal
weapon as provided in Section R657-54-7, to take one bearded
turkey within the area and season specified on the permit.

(2)  Group applications.
(a)  Up to four people may apply together in a Group

Application.
(b)  Youth hunters who wish to participate in the youth

drawing must not apply as a group.
(3)  Waiting period does not apply.
(4)  Youth permits
(a)  Up to 15 percent of the limited entry permits and fall

general season permits are available to youth hunters.
(b)  For purposes of this section "youth" means any person

who is 17 years of age or younger on July 31.
(c)  Youth who apply for a turkey permit will automatically

be considered in the youth permit drawing based on their birth
date.

(d)  Bonus points shall be used when applying for youth
turkey permits.

(e)  Youth who are successful in obtaining a limited entry
turkey permit but unsuccessful in harvesting a bird during the
limited entry hunt season, may use the limited entry turkey
permit to participate in the youth 3-day turkey hunt and the
spring general season turkey hunt provided no more than one
bird is harvested.

KEY:  wildlife, permits
February 7, 2017 23-14-18
Notice of Continuation April 14, 2014 23-14-19
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R671.  Pardons (Board of), Administration.
R671-311.  Special Attention Reviews, Hearings and
Decisions.
R671-311-1.  Special Attention Reviews and Decisions.

(1)  The Board may use special attention reviews or
hearings to adjust parole conditions, review prior board
decisions, and modify prior decisions when exceptional
circumstances exist.

(2)  Special attention reviews shall be initiated by Board
staff when necessary to correct clerical or other errors in Board
orders, or upon the receipt of a written request explaining the
exceptional circumstances for which modification is sought.

(3)  Exceptional circumstances which may result in a
special attention review and decision may include, but are not
limited to:

(a)  clerical errors in a prior order;
(b)  changes to the special conditions of parole requested

by the Department of Corrections (Department);
(c)  determination of restitution obligations;
(d)  payment of restitution obligations prior to release;
(e)  reinstatement of a rescinded release prior to a

rescission hearing;
(f)  modification of a prior decision due to changes in credit

for time served as calculated by the Board;
(g)  modification of a prior decision due to changes in

applicable guidelines as calculated by the Board;
(h)  granting alternative events in lieu of revocation for

parole violations;
(i)  imposing parole violation sanctions pursuant to a

request from the Department and a waiver from the offender;
(j)  granting incentives and parole condition changes

pursuant to a request from the Department;
(k)  exceptional performance or progress in the institution;
(l)  case action plan completion or compliance over a

significant period of time;
(m)  Earned Time adjustments made pursuant to R671-311-

3;
(n)  exceptional circumstances not previously considered

by the Board; or
(o)  review of new and significant information not

previously considered by the Board.
(4)  Unless the request for a special attention review is

made by the Department or Board staff, the Board shall request
that the Department review the request, and make a
recommendation.

(5)  Special attention requests that are repetitive, frivolous,
or lacking in substantial merit shall be summarily denied and
placed in the offender's file without formal action or response.

(6)  Unless otherwise ordered by the Board, special
attention reviews shall be processed administratively based on
written or electronic reports supplied to the Board without the
personal appearance of the offender.

R671-311-2.  Special Attention Hearing.
(1)  The Board may schedule a special attention hearing if

it determines that a personal appearance hearing will assist in
making a decision regarding a special attention request.

(2)  A special attention hearing shall be scheduled if an
alternative parole violation sanction is to be imposed and the
offender requests a hearing.

R671-311-3.  Earned Time Adjustments.
(1)  Earned Time adjustments shall reduce the period of

incarceration for offenders who have been granted a release
from prison and who successfully complete risk reduction
programming or objectives, as defined and specified herein.

(2)  Definitions.
(a)  "Adjustment" means:
(i)  a reduction of an offender's period of incarceration

when a release date has been ordered by the Board; and
(ii)  has the same meaning as "credit" as used in Utah Code

Ann. Section 77-27-5.4.
(b)  "Case Action Plan" means the plan, developed by the

Department pursuant to Utah Code Ann. Subsection 64-13-1(1),
that identifies the program priorities that will reduce the
offender's criminal risk factors as determined by a risk and
needs assessment.

(c)  "Department" refers to the Utah Department of
Corrections and any of its divisions, bureaus, or departments.

(d)  "Earned time adjustment" has the same meaning as,
and comprises the program mandated in, Utah Code Ann.
Section 77-27-5.4 and as defined in this Rule.

(e)  "Forfeiture" and "Forfeiture of Earned Time Credits"
as used in Utah Code Ann. Subsection 77-27-5.4(4) means that
a release date granted by the Board following an earned time
adjustment is rescinded due to a major disciplinary violation,
new criminal conviction, new criminal activity, or other similar
action committed by the offender.

(f)  "Programming" means a component, objective,
requirement, or program identified in an offender's case action
plan that:

(i)  meets the minimum standards and qualifications for
programs established by the Department pursuant to Utah Code
Ann. Section 64-13-7.5 or 64-13-25; and

(ii)  has been shown by scientific research to reduce
recidivism by addressing an offender's criminal risk factors.

(iii)  has been approved by the Board in collaboration with
the Department as required by Utah Code Ann. Section 77-27-
5.4 (2)(a)(ii).

(g)  "Successful completion" means that an offender has
completed case action plan programming and has earned a
completion rating of "successful" as determined by standards set
by the Department.

(3)  Earned Time Adjustments.
(a)  An offender shall earn an adjustment of four months

for the successful completion of a program identified by the
Department as pertaining to, satisfying, or applying within an
offender's case action plan.

(b)  An offender shall earn an adjustment of four months
for successful completion of one additional program as
identified by the Department in the offender's case action plan.

(c)  The earned time adjustment shall change the previously
ordered release date, resulting in a reduction in the length of
incarceration.

(d)  The Board, in its discretion, may grant earned time
adjustments in excess of four months to recognize additional or
extraordinary programming performance or achievement.

(e)  The board may order the forfeiture of earned time
credits under this section if it determines a rescission hearing is
necessary in accordance with Section 77-27-5.4(4).

(4)  Exclusions:
(a)  Offenders whose previously ordered release date does

not provide enough time, including time for transition services,
for the adjustment may not be granted a full earned time
adjustment, but shall receive a partial adjustment if the
previously ordered release date allows for the same.

(b)  Earned time adjustments may not be used to change an
offender's original hearing as scheduled by the Board.

(c)  Offenders who have been sentenced to life without
parole are ineligible for earned time adjustments.

(d)  Offenders who have been ordered by the Board to
serve a life sentence to expiration are ineligible for earned time
adjustments.

(e)  Earned time adjustments may not be granted for a
second or subsequent completion of the same classes, programs,
or case action plan priorities during the same term of
incarceration without an intervening release.

(f)  Offenders who do not have a current release date are
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not eligible for the Earned Time adjustment according to Utah
Code Ann. Section 77-27-5.4(3)(d); however, the Board shall
consider the program completion when making subsequent
release decisions.

(g)  Offenders who have not met a contingency requirement
for release ordered by the Board are ineligible for an earned time
adjustment.

(5)  The Department shall notify the Board, within 30 days,
of an offender's successful completion of a case action plan
program that is eligible for an earned time adjustment.

KEY:  parole, inmates, sentences, time cut
February 15, 2017 Art. VII, Sec. 12
Notice of Continuation January 30, 2017 63G-3-201(3)

64-13-1
64-13-7.5
64-13-25

77-27-1 et seq.
77-27-5.4

77-27-7
77-27-5
77-27-6

77-27-9(4)(a)
77-27-10(2)(b)

77-27-11
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R810.  Regents (Board of), University of Utah, Commuter
Services.
R810-2.  Parking Meters and other Pay Parking Spaces.
R810-2-1.  Parking Meters and other Pay Parking Spaces.

Payment for the use of meters and pay parking spaces is
required whether or not the vehicle is associated with a valid
University of Utah parking permit.

Parking at an inoperable meter is limited to the maximum
time listed on the meter.  Payment for meters and pay spaces is
required as posted in each parking area.  Meters and pay parking
spaces are not enforced during University of Utah observed
holidays.

KEY:  parking facilities
May 19, 2015 53B-3-103
Notice of Continuation February 13, 2017 53B-3-107
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R810.  Regents (Board of), University of Utah, Commuter
Services.
R810-5.  Permit Types and Eligibility.
R810-5-1.  Parking Permits and Eligibility.

Except for pay spaces, parking meters, short term loading
areas and parking reserved for clinical patients, all faculty, staff,
students, visitors, contractors, and vendors must purchase a
University of Utah parking permit from Commuter Services and
register their vehicle license plate(s).

Only one vehicle per assigned permit may park on campus
at a given time.  If more than one vehicle registered to a single
permit is found on campus, a ticket will be issued.

All permit parking areas and enforcement times are
designated by signs posted at the lot's entrance, and inside the
lot as needed.

R810-5-2.  Permit Classifications and Eligibility.
A.  Faculty and Staff permits may be purchased by any

eligible faculty or staff member.  Only one faculty/staff permit
shall be available to each eligible faculty or staff member.
Persons eligible are:

1.  All full time salaried personnel, 75 percent full time
equivalent.

2.  Faculty approved by the academic vice president.
3. Other personnel as designated by the University

administration.
B.  Reserved parking permits may be purchased by eligible

faculty and staff.  The permit holder may also park in other A,
U, or E areas provided the reserved space remains unoccupied.
Unauthorized vehicles in reserved stalls may be impounded
without notification.

C.  Student permits may be purchased by students, faculty
and staff.  The permit holder may park in the designated student
parking lots.

D.  Disabled permits may be purchased by qualified drivers
with disabilities.  Applicants must qualify under state statutes
that govern parking for the disabled.

Other permits may be purchased from Commuter Services
to control parking areas.

KEY:  parking facilities
May 19, 2015 53B-3-103
Notice of Continuation February 13, 2017 53B-3-107
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R810.  Regents (Board of), University of Utah, Commuter
Services.
R810-6.  Permit Prices and Refunds.
R810-6-1.  Prices.

Permit prices are subject to change upon approval of the
University Administration and Board of Trustees.

R810-6-2.  Prorations.
Annual permits are purchased for one academic year.  The

purchase price may be prorated according to the divisions of the
academic year as determined by the University.

R810-6-3.  Refunds.
A partial refund may be obtained for an unused annual

permit provided a request is made to Commuter Services before
it is six months old.

KEY:  parking facilities
May 19, 2015 53B-3-103
Notice of Continuation February 13, 2017 53B-3-107
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R810.  Regents (Board of), University of Utah, Commuter
Services.
R810-9.  Contractors and Their Employees.
R810-9-1.  Contractors and Their Employees.

Commuter Services may establish temporary parking areas
for contractors and their employees during construction projects.
Contractors and their employees must purchase a contractor
parking permit and register their license plate(s).  All other
vehicles are prohibited from parking in designated construction
staging areas.

KEY:  parking facilities
May 19, 2015 53B-3-103
Notice of Continuation February 13, 2017 53B-3-107
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R810.  Regents (Board of), University of Utah, Commuter
Services.
R810-10.  Enforcement System.
R810-10-1.  Responsibility.

Parking tickets are the responsibility of the registered
owner of the vehicle or the registered permit holder.

R810-10-2.  Hours Of Enforcement.
Parking regulations are enforced as posted year-round,

including periods between semesters.  Permit areas and meters
are not regulated on University observed holidays.

R810-10-3.  University Fee Payments and Penalties.
1.  Fees are charged for all tickets in accordance with

amounts listed on the ticket.  Vehicles with unpaid tickets may
be impounded and towed at the owner's expense.  The
University may also apply other remedies including:

a.  Academic holds, including transcript and registration
holds for students.

b.  Payroll deduction from paychecks for tickets that remain
unpaid after 30 days for staff.

c.  Others.  Unpaid fines may be collected through the
judicial process or garnishment of state income tax returns.

KEY:  parking facilities
May 19, 2015 53B-3-103
Notice of Continuation February 13, 2017 53B-3-107
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R810.  Regents (Board of), University of Utah, Commuter
Services.
R810-11.  Appeals System.
R810-11-1.  Appealing Parking Tickets.

1.  First Level Appeals.  Ticket appeals must be made to the
Appeals Office in person, by fax, in writing, by email, or on-
line.

2.  Second Level Appeals.  The decision of the Appeals
officer may be appealed to the Campus Parking Ticket Appeals
Committee after the ticket has been paid.

KEY:  parking facilities
May 19, 2015 53B-3-103
Notice of Continuation February 13, 2017 53B-3-107
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R850.  School and Institutional Trust Lands, Administration.
R850-41.  Rights of Entry.
R850-41-100.  Authorities.

This rule implements Sections 6, 8, 10, and 12 of the Utah
Enabling Act, Articles X and XX of the Utah Constitution, and
Sections 53C-1-302(1)(a)(ii) and 53C-4-101(1) which authorize
the Director of the School and Institutional Trust Lands
Administration to establish criteria by rule for the sale,
exchange, lease or other disposition or conveyance of Trust
Lands Administration lands including procedures for
determining fair-market value of those lands.

R850-41-150.  Planning.
Pursuant to Section 53C-2-201(1)(a), this category of

activity carries no planning obligations by the agency beyond
existing rule-based analysis and approval processes.

R850-41-200.  Rights of Entry on Trust Lands
Administration Lands.

1.  The agency may issue non-exclusive right of entry
permits on Trust Lands Administration lands when the agency
deems it consistent with agency rules and trust responsibilities.

2.  Commercial use of Trust Lands Administration lands:
a right of entry permit shall be required for any person to use,
occupy, or travel upon Trust Lands Administration land in
conjunction with any commercial enterprise without regard to
the incidental nature of the use, occupancy, or travel, except that
a right of entry permit shall not be necessary when the use,
occupancy, or travel is across authorized public roads or
permitted under some other land use authorization issued by the
agency and currently in effect.

3.  Non-commercial use of Trust Lands Administration
land shall not require a permit provided that the use shall not
exceed 15 consecutive days and shall not conflict with an
applicable land use or with a management plan.  At the
conclusion of the 15-day period, any personal property, garbage,
litter, and associated debris must be removed by the user.  The
use may not be relocated on any other Trust Lands
Administration land within a distance of at least two miles from
the original site or be allowed to reestablish at the original site
for 20 consecutive days.  If, for any reason, a non-commercial,
incidental user desires a document authorizing the use, the
agency may issue a Letter of Authorization upon payment of an
administrative charge.

4.  Non-commercial uses of Trust Lands Administration
land exceeding 15 consecutive days will require a right of entry
permit.

R850-41-300.  Rights of Entry Acquired by Application.
Rights of entry on Trust Lands Administration lands may

be acquired only by application and grant made in compliance
with the rules and laws applicable thereto.  All applications shall
be made on agency forms.  The filing of an application form is
deemed to constitute the applicant's offer to purchase a right of
entry under the conditions contained in these rules.

R850-41-400.  Valuable Consideration for Right of Entry
Permits.

The consideration for any right of entry permit granted
under these rules, including those granted to municipal or
county governments or agencies of the state or federal
government, shall be determined pursuant to R850-41-600.

R850-41-500.  Agency Contractors.
Any person doing work for the agency under a contract or

other permit may enter upon Trust Lands Administration lands
for the purpose and period of time authorized by the contract or
other permit without obtaining a right of entry.

R850-41-600.  Right of Entry Fees.
The agency shall establish minimum fees for right of entry

permits which may be based on the cost incurred by the agency
in administering the right of entry permit and the fair-market
value of a proposed land use.

R850-41-700.  Application Procedures.
1.  Time of Filing.  Applications for right of entry permits

are received for filing in the office of the agency during office
hours.  Except as provided, all applications received, whether by
U.S. Mail or delivery over the counter, are immediately stamped
with the exact date of filing.

2.  Non-refundable Application Fees.  All applications
must be accompanied with a non-refundable application fee as
specified in R850-4.  After review of the application, the agency
shall notify the applicant of the fee pursuant to R850-41-600.
Failure to pay the fee within 15 days of mailing of notification
shall cause the denial of the application.

3.  Refunds and Withdrawals of Applications.
(a)  If an application for a right of entry permit is rejected,

all monies tendered by the applicant, except the application fee,
will be refunded.

(b)  Should an applicant desire to withdraw the application,
the applicant must make a written request.  If the request is
received prior to the time that the application is approved, all
monies tendered by the applicant, except the application fee,
will be refunded.  If the request for withdrawal is received after
the application is approved, all monies tendered are forfeited to
the agency, unless otherwise ordered by the director for a good
cause shown.

4.  Application Review.
(a)  Upon receipt of an application, the agency shall review

the application for completeness.  The agency shall allow all
applicants submitting incomplete applications at least 15 days
from the date of mailing of notice as evidenced by the certified
mailing posting receipt (Postal Service form 3800), within
which to cure any deficiencies.  Incomplete applications not
remedied within the designated time period may be denied.

(b)  Application approval by the director constitutes
acceptance of the applicant's offer.

R850-41-800.  Term of Rights of Entry.
Rights of entry granted under these rules shall normally be

for no greater than a one year term.  Longer terms may be
granted upon application based on a written finding that such a
grant is in the best interest of the trust beneficiaries.

R850-41-900.  Conveyance Documents.
Each right of entry shall contain provisions necessary to

ensure responsible surface management, including the following
provisions:  the rights and responsibilities of the permittee,
rights reserved to the permitter; the term of the right of entry;
payment obligations; and protection of the Trust Lands
Administration from liability for all action of the permittee.

R850-41-1000.  Bonding Provisions.
1.  Prior to the issuance of a right of entry, or for good

cause shown at any time during the term of the right of entry,
upon 15 days' written notice, the applicant or permittee may be
required to post with the agency a bond in the form and amount
as may be determined by the agency to assure compliance with
all terms and conditions of the right of entry.

2.  Bonds posted on rights of entry may be used for
payment of all monies, rentals, royalties due to the permitter,
reclamation costs, and for compliance with all other terms,
conditions, and rules pertaining to the right of entry.

3.  Bonds may be increased or decreased in reasonable
amounts, at any time as the agency may decide, provided the
agency first gives permittee 15 days' written notice stating the
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increase and the reason(s) for the increase.
4.  Bonds may be accepted in any of the following forms at

the discretion of the agency:
(a)  Surety bond with an approved corporate surety

registered in Utah.
(b)  Cash deposit.  However, the Trust Lands

Administration will not be responsible for any investment
returns on cash deposits.

(c)  Certificates of deposit in the name of "School and
Institutional Trust Lands Administration and Permittee, c/o
Permittee's address", with an approved state or federally insured
banking institution registered in Utah.  The certificate of deposit
must have a maturity date no greater than 12 months, be
automatically renewable, and be deposited with the agency, the
permittee will be entitled to and receive the interest payments.
All certificates of deposit must be endorsed by the permittee
prior to acceptance by the director.

(d)  Other forms of surety as may be acceptable to the
agency.

(e)  Due to the temporary nature of rights of entry, if the
agency imposes or increases the amount of a bond, a stop-work
order may be issued by the agency to insure the adequacy of the
bond prior to the completion of work or activities authorized by
the right of entry permit.

R850-41-1100.  Conflicts of Use.
The agency reserves the right to issue additional rights of

entry or convey other interests in property on Trust Lands
Administration land encumbered by existing rights of entry
without compensation to the permittee.

R850-41-1200.  Amendments.
Any holder of an existing right of entry permit desiring to

change any of the terms thereof, shall make application
following the same procedure as is used to make an application
for a new right of entry.  An amendment fee pursuant to R850-4
must accompany the amendment request along with other
appropriate fees.

R850-41-1300.  Unauthorized Uses.
A right of entry permit does not authorize a permittee to cut

any trees or remove or extract any natural, cultural, or historical
resources.

R850-41-1310.  Prevention of the Spread of Noxious Weeds.
1.  In an effort to halt the spread of noxious weeds, trust

lands are closed to:
(a)  the possession, use or storage of hay, straw, or mulch

which has not been certified as noxious weed free or noxious
weed seed free, and

(b)  the possession, use or storage of supplemental grain or
grain products which do not meet the requirements of the "Utah
Commercial Feed Act" standards.

2.  These restrictions do not apply to:
(a)  the use of pelletized feed by authorized occupants on

trust lands,
(b)  persons with Modified Grazing Permits or Agricultural

Special Use Leases that provide for the use of these materials,
or

(c)  persons with authorization pursuant to R850-50-
600(6).

R850-41-1400.  Right of Entry Assignments.
1.  A right of entry may be assigned to any person, firm,

association, or corporation qualified under R850-3-200,
provided that the assignments are approved by the agency; and
no assignment is effective until approval is given.  Any
assignment made without such approval is void.

2.  An assignment shall take effect the day of the approval

of the assignment.  On the effective date of any assignment, the
assignee is bound by the terms of the easement to the same
extent as if the assignee were the original grantee, any
conditions in the assignment to the contrary notwithstanding.

3.  An assignment must be a sufficient legal instrument,
properly executed and acknowledged, and should clearly set
forth the easement number, and land involved, and the name and
address of the assignee.

4.  An assignment shall be executed according to agency
procedures.

R850-41-1500.  Termination of Rights of Entry.
Any right of entry permit granted by the agency on Trust

Lands Administration land may be terminated in whole or in
part for failure to comply with any term or condition of the
conveyance document or applicable laws or rules.  Based on a
written finding, the director shall issue an appropriate
instrument when terminating the right of entry for cause.

KEY:  natural resources, management, administrative
procedures
February 7, 2012 53C-1-302(1)(a)(ii)
Notice of Continuation February 7, 2017 53C-2-201(1)(a)

53C-4-101(1)
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R926.  Transportation, Program Development.
R926-13.  Designated Scenic Byways.
R926-13-1.  Purpose.

The purpose of this rule is to identify the following:
(1)  The specific highways currently designated as state

scenic byways.
(2)  The definition of the limits of the individual scenic

byways for all purposes related to that designation, including,
but not limited to, grant and funding availability, and applicable
outdoor advertising regulations.

(3)  The specific state scenic byways within the State of
Utah currently having also been designated by the National
Scenic Byways Program of the Federal Highway Administration
as either National Scenic Byways or All-American Roads.

R926-13-2.  Authority.
The provisions of this rule are authorized by the following

grants of rulemaking authority and provisions of Utah Code:
Title 63G, Chapter 3; and the Designation of Highways Act,
Title 72, Chapter 4.

R926-13-3.  Definitions.
Terms used in this rule are defined in Title 72, Chapter 4

and in Rule 926-14-3.  The following additional term is defined
for this rule:

(1) "FAS" (with corresponding four-digit number) is a
designation given by the department to identify local roadways
off the state highway system that are part of the federal aid
secondary system because they are functionally classified as
minor collectors or higher.

R926-13-4.  Highways Within the State That Are Designated
as State Scenic Byways.

The following roads are designated as state scenic byways
(date of designation is April 9, 1990 unless otherwise specified):

(1)  Logan Canyon Scenic Byway.  US Route 89,
beginning at 1500 East in Logan and running to the intersection
of SR-30 in Garden City, excluding a 20-foot segment within
Garden City at a location centered at approximately mile point
497.73.

(a)  Designated April 9, 1990.
(b)  Shortened June 13, 2002 when designated a National

Scenic Byway and the portion of US-89 from Garden City to the
Utah/Idaho State Line was transferred to the Bear Lake Scenic
Byway.

(c)  Segment excluded May 13, 2010 by action of the
Garden City town council which determined the segment at
approximately mile point 497.73 lay adjacent to a non-scenic
area.

(2)  Bear Lake Scenic Byway.  US Route 89, beginning at
the Utah/Idaho state line and running to SR-30; and State Route
30, beginning at US-89, and running to East Shore Road in
Laketown.

(a)  Designated April 9, 1990 as Laketown Scenic Byway.
(b)  Extended and renamed June 13, 2002 to include the

portion of US-89 originally included in the state designation of
the Logan Canyon Scenic Byway that was excluded when that
byway was designated a National Scenic Byway.

(3)  Ogden River Scenic Byway.  State Route 39, beginning
at Valley Drive, near the mouth of Ogden Canyon, and running
to the eastern Wasatch-Cache Forest boundary near highway
milepost 48; and State Route 158 from SR-39, and running to
County Road FAS-3468; and the County Road FAS-3468, from
SR-158, running to SR-39.

(4)  Big Cottonwood Canyon Scenic Byway. State Route
190, beginning at SR-210, and running to the end of the
Brighton Loop.

(5)  Little Cottonwood Canyon Scenic Byway.  State Route
210, beginning at SR-209, and running to the end of state

maintenance, near Alta.
(6)  Provo Canyon Scenic Byway.  US Route 189,

beginning at SR-52, and running to SR-113, near Charleston;
and State Route 113, from US-189 running to US-40 in Heber
City.

(a)  Designated April 9, 1990.
(b)  Realigned onto SR-113 from the eastern portion of

US-189 February 25, 2003.
(7)  Mirror Lake Scenic Byway.  State Route 150,

beginning at SR-32 in Kamas, and running to the
Utah/Wyoming State Line.

(8)  Flaming Gorge-Uintas Scenic Byway.  US Route 191,
beginning at US-40 in Vernal, and running to the
Utah/Wyoming State Line; State Route 44, from US-191,
running to SR-43 in Manila; and State Route 43, from SR-44,
running to the Utah/Wyoming state line.

(a)  Designated April 9, 1990 on SR-44 and US-191
between SR-44 and Vernal.

(b)  Added November 18, 1992 the portion of US-191
between SR-44 and the state line.

(9)  Indian Canyon Scenic Byway.  US Route 191,
beginning at US-6 near Helper, and running to US-40 in
Duchesne.

(10)  The Energy Loop: Huntington and Eccles Canyons
Scenic Byway.  State Route 31, beginning at US-89 in Fairview,
and running to SR-10 in Huntington; State Route 264, from SR-
31, running to SR-96; and State Route 96, from Clear Creek,
and running to US-6 near Colton.

(a)  Designated April 9, 1990 on SR-31 and SR-264.
(b)  Extended circa 1992 to add SR-96 between Clear

Creek and Colton.
(c)  Extended on February 2, 2011 to include US-6 from

SR-96 at Colton (MP 216.17) to the southern boundary of
Helper (MP 233.72) and SR-10 from SR-31 (MP 47.58) to the
Huntington State Park (MP 49.38).

(11)  Nebo Loop Scenic Byway.  State Route 115,
beginning at I-15 and running to SR-198; State Route 198, from
SR-115 running to 600 East in Payson; and along County Road
FAS-2822 (600 East) and National Forest Road 015 (FAS-1822
and the portion of FAS-1820 south of FAS-1822) running to
SR-132 in Juab County.

(12)  Upper Colorado River Scenic Byway.  State Route
128, beginning at US-191 near Moab, and running to I-70 West
Cisco interchange.

(13)  Potash-Lower Colorado River Scenic Byway.  State
Route 279, beginning at the southwest end of SR-279 near the
Potash Plant and running to US-191.

(14)  Indian Creek Corridor Scenic Byway.  State Route
211, beginning at US-191 and running to County Road FAS-
2432; and County Road FAS-2432 from SR-211 running to the
Canyonlands National Park Visitor Center.

(15)  Bicentennial Highway Scenic Byway.  State Route
95, beginning at SR-24, and running to US-191.

(16)  Trail of The Ancients Scenic Byway.  State Route 95,
beginning at SR-275, and running to US-191; State Route 275,
from SR-95 and running to Natural Bridges National
Monument; US Route 191 from Center Street in Blanding
running to SR-162 in Bluff; and State Route 162 from US-191
running to the Utah/Colorado state line.

(a)  Designated February 7, 1994 on SR-275, over the
eastern portion of the Bicentennial Highway Scenic Byway
between SR-275 and US-191, and on US-191 between Blanding
and SR-262.

(b)  Extended June 6, 2001  to include US-191 between
SR-262 and Bluff, and to include SR-162.

(17)  Monument Valley to Bluff Scenic Byway.  US Route
163, beginning at the Utah/Arizona State Line running to US-
191; and US Route 191 from US-163 running to the
Cottonwood Wash Bridge in Bluff.
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(18)  Capitol Reef Country Scenic Byway.  State Route 24,
beginning at SR-72 in Loa, and running to SR-95 in Hanksville.

(19)  Highway 12, A Journey Through Time Scenic Byway.
State Route 12, beginning at US-89 near Panguitch, and running
to SR-24 near Torrey.

(20)  Markagunt High Plateau Scenic Byway.  State Route
14, beginning at SR-130 and running to US-89.

(21)  Cedar Breaks Scenic Byway.  State Route 148,
beginning at SR-14, through Cedar Breaks National Monument,
running to SR-143.

(22)  Brian Head-Panguitch Lake Scenic Byway.  State
Route 143, beginning at I-15 South Parowan Interchange, and
running to US-89 in Panguitch.

(23)  Beaver Canyon Scenic Byway.  State Route 153,
beginning at SR-160 in Beaver, and running to the end of
pavement near Elk Meadows.

(24)  Mt. Carmel Scenic Byway.  US Route 89, beginning
at the Kanab north city limit (approximately highway milepost
65), and running to SR-12.

(25)  Zion Park Scenic Byway.  State Route 9, beginning
at I-15 and running to US-89.

(26)  Kolob Fingers Road Scenic Byway.  The National
Park Service Road, beginning at I-15, and running to the Kolob
Canyon Overlook.

(27)  Dead Horse Mesa Scenic Byway.  State Route 313,
from US-191 running to Dead Horse Point State Park; and the
Island in the Sky Road FAS-1708, from SR-313 running to
Grandview Point.

(a)  Designated May 16, 2002.
(28)  Fishlake Scenic Byway.  State Route 25 and County

Roads FAS-2554 (comprising Fish Lake Road/Forest Highway
31) and FAS-3268 (Freemont River Road/Forest Highway 42),
beginning at SR-24, and running to SR-72.

(a)  Designated April 9, 1990, on SR-25 between SR-24
and Johnson Valley Reservoir.

(b)  Extended November 18, 1992, along the Fremont
River Road between Johnson Valley Reservoir and SR-72 to
comprise the southern portion of the Gooseberry/Fremont Road
Scenic Backway.

(29)  Dinosaur Diamond Prehistoric Highway Scenic
Byway.  Interstate 70, from the Utah/Colorado state line running
to Cisco Exit 214; the County Road FAS-1714 through Cisco,
from I-70 running to SR-128; State Route 128, from the Cisco
Road running to US-191 near Moab; US Route 191, from SR-
128 running to I-70 at Crescent Junction; Interstate 70, from
US-191 at Crescent Junction running to US-6 near Green River;
US Route 6, from I-70 running to US-191 near Helper; US
Route 191, from US-6 near Helper running to US-40 in
Duchesne; US Route 40, from US-191 in Duchesne to the
Utah/Colorado state line.

(a)  Dinosaur Diamond Prehistoric Highway designated in
Title 72, Chapter 4, Section 204 in 1998.

(b)  Scenic byway route established with National Scenic
Byway designation differs from special highway designation in
that it includes County Road FAS-1714 and I-70 east of Cisco
and does not at this time include those portions located on SR-
10, on SR-155, or on US-191 south of SR-128.

(c)  Segment excluded June 27, 2013 by action of the
Naples City Council which determined the segment on US-40
at approximately mile point 145.87 (300 South) to mile point
148.53 (3000 South) become a non-scenic byway.

(d)  Segment excluded July 20, 2015 by action of the
Uintah County Commission which determined the segment on
US-40 from mile point 153 to 154 become a non-scenic byway.

(e)  Segment excluded August 31, 2015 by action of the
Uintah County Commission which determined the segment on
US-40 from mile point 154 to 156 become a non-scenic byway.

(30)  Great Salt Lake Legacy Parkway Scenic Byway.  State
Route 67, beginning at I-215 and running to I-15.

(a)  Designated May 16, 2002.

R926-13-5.  Highways Within the State That Are Designated
as National Scenic Byways or All-American Roads.

The following roads are designated by the National Scenic
Byways Program as National Scenic Byways or All-American
Roads:

(1)  Flaming Gorge-Uintas National Scenic Byway.
(a)  Comprised of the Flaming Gorge-Uintas State Scenic

Byway.
(b)  Designated National Scenic Byway June 9, 1998.
(2)  Nebo Loop National Scenic Byway.
(a)  Comprised of the Nebo Loop State Scenic Byway.
(b)  Designated National Scenic Byway June 9, 1998.
(3)  The Energy Loop: Huntington and Eccles Canyons

National Scenic Byway.
(a)  Comprised of the Energy Loop: Huntington and Eccles

Canyons State Scenic Byway.
(b)  Designated National Scenic Byway June 15, 2000.
(4)  Logan Canyon National Scenic Byway.
(a)  Comprised of the Logan Canyon State Scenic Byway.
(b)  Designated National Scenic Byway June 13, 2002.
(5)  Dinosaur Diamond Prehistoric Highway National

Scenic Byway.
(a)  Comprised of the Dinosaur Diamond Prehistoric

Highway Scenic Byway.
(b)  Also comprises the Indian Canyon State Scenic Byway

and the Upper Colorado River State Scenic Byway (excluding
the portion of SR-128 between I-70 and County Road FAS-
1714).

(c)  Designated NSB June 13, 2002.
(6)  Scenic Byway 12 All-American Road.
(a)  Comprised of the Highway 12, A Journey Through

Time State Scenic Byway.
(b)  Designated All-American Road June 13, 2002.
(7)  Trail of the Ancients National Scenic Byway.
(a)  Comprised of:
(i)  The Trail of the Ancients State Scenic Byway,
(ii)  The Monument Valley to Bluff State Scenic Byway,
(iii)  The section of the Trail of the Ancients State Scenic

Backway on SR-261 starting at US-163 and running to SR-95
(but excluding for now that portion on SR-316 between SR 261
and Goosenecks State Park that was accidentally omitted on the
NSB application),

(iv)  The section of the Trail of the Ancients State Scenic
Backway running on SR-262 between US-191 and County Road
FAS-2416, and on FAS-2416 starting at SR-262 and running
southeasterly to County Road FAS-2422, then northeasterly on
FAS-2422 to the Utah/Colorado State Line near Hovenweep
National Monument.

(b)  Designated National Scenic Byway September 22,
2005.

(8)  Utah's Patchwork Parkway National Scenic Byway.
(a)  Comprised of Brian Head-Panguitch Lake State Scenic

Byway.
(b)  Designated National Scenic Byway October 16, 2009.

KEY:  transportation, scenic byways, highways
February 7, 2017 72-4-303
Notice of Continuation June 16, 2015 63G-3-201
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R978.  Veterans' and Military Affairs, Administration.
R978-1.  Rule Governing Veterans' Affairs.
R978-1-1.  Authority.

(1)  This rule is established pursuant to Section 71-8-2
which established the Department of Veterans' and Military
Affairs.  This rule is made pursuant to Title 63G, Chapter 3 of
the Utah Administrative Rulemaking Act.

R978-1-2.  Purpose.
(1)  The purpose of this rule is to define the functions and

mission of the Department of Veterans' and Military Affairs
under Sections 71-8-1 through 71-11-10 and 38 CFR.

R978-1-3.  Definitions.
(1)  Terms used in this rule are defined in Sections 71-8-1,

71-10-1, and 71-11-2.
(2)  Additional terms are defined as follows:
(a)  "Homeless veteran" means a qualified veteran who is

currently experiencing an episode of homelessness without a
stable, regular indoor place of residence.

(b)  "Nursing Home" means a State licensed facility
accommodating persons who require skilled nursing care and
related medical services.

(c)  "Stand down" is a term derived from the Vietnam war
meaning a place of safe refuge from operations where soldiers
can get clean clothes, warm food, basic medical and dental care,
hygiene services and camaraderie.  It is here applied to the
provision of these services for homeless veterans.

(d)  "State Officer" means the State official authorized to
oversee the operations of the State veterans nursing home.

(e)  "Widow" means the unmarried spouse of a deceased
veteran of either sex.

R978-1-4.  Nursing Homes.
(1)  The department shall administer the various state

veterans' nursing homes in accordance with Title 71, Chapter
11, Utah Veterans' Nursing Home Act.

(2)  Each nursing home shall have a State Officer who shall
act as the department's liaison to carry out the requirements of
this act.

(3)  Each home shall enforce admission requirements in
accordance with Section 71-11-6 as established by the
department.

(4)  Each home shall comply with 38 CFR 51, "Per Diem
for Nursing Home Care of Veterans" for per diem payments, per
diem payments for veterans with service connected disabilities,
payments for drugs and medicines for certain veterans, and
nursing home standards.

(5)  The department may contract with reputable nursing
home management firms for the day-to-day operation of the
nursing homes as provided in 38 CFR 51.210.  Selection shall
be by a competitive bid process with criteria established by the
department.  The department shall establish the duration for the
management contracts and other contractual terms and
conditions in the best interests of the residents.

(6)  Notwithstanding the authority of the management firm
to employ and direct all nursing home employees, the State
Officer shall be an employee of the department and shall be
independent of the management firm.  The State Officer shall
oversee the operations of the state nursing home.

R978-1-5.  Cemetery and Memorial Park.
(1)  The department shall administer the state veterans'

cemetery and memorial park in accordance with Section 71-7-3.
(2)  Fees charged for burial expenses shall be posted at the

cemetery office and on the department website.  Fees charges for
other funeral expenses, including headstone replacement, shall
be posted at the cemetery office and on the department website.

R978-1-6.  Homeless Veterans.
(1)  The department shall coordinate with local, state and

federal programs providing short and long term housing for
homeless veterans in the state as provided in Subsection 71-8-3
(1)(d).

(2)  The department shall direct a stand down for homeless
veterans to assist in their temporal, physical and mental needs
at least annually.

R978-1-7.  Education Programs.
(1)  The department shall administer the State Approving

Agency (SAA) for Veterans Education as directed in Subsection
71-8-3(1)(e).

(2)  The SAA shall perform all duties necessary for the
inspection, approval and supervision of educational programs
offered by qualified educational institutions, training
establishments, and tests for licensing and certification in
accordance with the standards and provisions of 38 U.S.C. 30,
32, 33, 35, and 36, and 10 U.S.C. 1606 and 1607.

(3)  The SSA shall provide in-depth technical assistance
and outreach liaison with all related organizations, agencies,
individuals and activities to help veterans and other eligible
persons achieve their educational and vocational goals.

(4)  The SSA shall reach out to eligible persons and inform
them of their benefits through the GI Bill, which will assist
veterans in making the most informed decision toward their
vocational and educational goals.

(5)  The SSA shall perform other duties and functions as
determined by the U.S. Department of Veteran Affairs via
annual contract for SSA services.

R978-1-8.  State Benefits.
(1)  The department shall assist veterans, their widows and

dependents in procurement of all rights and benefits which may
accrue to them by reason of military service to the United States
in accordance with Section 71-9-1.  Specifically, the department
shall disseminate information on benefits to veterans and
interested parties via:

(a)  community outreach
(b)  fairs, exhibits and community events
(c)  the Utah Veterans Voice newspaper and other

appropriate media
(d)   the  depar tment 's  publ ic websi te

(http://veterans.utah.gov)
(e)  cooperative activities with other veterans organizations
(2)  Specific state benefits that the department shall assist

veterans and their dependents in securing include:
(a)  Disabled Veteran Property Tax Abatement
(b)  Purple Heart Tuition Waiver
(c)  Purple Heart Fee Exemption
(d) Scott B Lundell Tuition Waiver for military members'

surviving dependents
(e)  Honorary high school diplomas
(f)  Veteran's license plates
(g)  Free use of armories
(h)  Fishing license privileges
(i)  Special fun tags
(j)  America the Beautiful pass
(k)  Trax/bus reduced fare cards
(l)  Veterans Upward Bound
(m)  Such other state benefits to veterans as may be

established by statute

R978-1-9.  Federal Benefits.
(1)  The department cannot administer any federal veterans

benefit programs, but it shall provide information and assistance
to veterans, their widows and dependents in understanding and
navigating the rules of federal veterans' benefits.  These federal
benefits include:
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(a)  veterans compensation and pensions
(b)  Dependency and indemnity compensation (DIC)

payments
(c)  Disability compensation
(d)  Home loan guarantee program
(e)  Post 9-11 G.I. Bill
(2)  The department may contract with other military

service organizations to assist veterans, their spouses, widows
and dependents in securing their rights, benefits, and
employment preferences as provided in Section 71-9-1.

R978-1-10.  Tracking Veteran Employees.
(1)  The department shall coordinate with the Utah State

Department of Human Resource Management (DHRM) to
maintain current counts of the number of veterans employed by
the State of Utah in each department, as provided in Subsection
71-8-3 (5).  The department shall encourage state agencies and
departments to properly record veteran status for all employees.

(2)  A count of veterans in state government shall be
updated and kept on file at least twice per year.

R978-1-11.  Record of Veterans.
(1)  The department shall create and maintain a record of

veterans in Utah as provided in Subsection 71-8-3 (6).
(2)  The department shall maintain a searchable self-

registration for Utah veterans on the department website.
(3)  The department shall work with the Utah Department

of Information Technology, the Department of Workforce
Services, and the Utah Drivers License Division to develop a
searchable, digital database of Utah veterans.

(4)  The department shall secure paper and digital copies of
veterans' form DD-214 to assist in creating a database of verified
veterans from Utah and to assist Utah veterans in securing all
available benefits.

(5)  The department shall contract, as appropriate, for
technical assistance in creating and maintaining veterans'
databases.

KEY:  veterans' and military affairs
December 10, 2011 71-8-2
Notice of Continuation March 1, 2017
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R994.  Workforce Services, Unemployment Insurance.
R994-405.  Ineligibility for Benefits.
R994-405-1.  Determining the Reason for Separation.

When a job ends and a claim is filed, the Department must
determine the reason for the separation.  If there is more than
one separation from the same employer, eligibility for benefits
will be based on the reason for the last separation occurring
prior to the date the claim is filed.  However, an existing prior
denial of benefits which resulted in a disqualification based on
a prior separation from the same employer, will continue until
the claimant has earned six times the weekly benefit amount on
the claim in which the disqualification took place.) Charge
decisions will also be made on the last separation as provided in
rule R994-307-101(1)(a)(i).  A separation decision will be made
and may affect eligibility even if the employer is not covered by
the Act except no separation decision will be made on
noncovered self employment cases.

R994-405-2.  Separations From a Temporary Help Company
(THC).

(1)  THC is defined in R994-202-102.  Because the THC
is the employer, eligibility for benefits of employees of a THC
and the THC's liability for claims is based on the reason for the
separation from the THC and not the reason for the separation
from the client company.  Once the Department determines the
type of separation, it will then use the following rules to
determine eligibility:

(a)  R994-405-101 et seq. for a voluntary quit;
(b)  R994-405-201 et seq. for a discharge or reduction of

force;
(c)  R994-405-210 et seq. for a discharge for a crime.
(2)  If there is no contact between the claimant and the

THC within a reasonable period of time after the assignment
ends, the separation is considered a voluntary quit.  A
reasonable period of time is generally considered to be whatever
is stipulated in the employment contract between the claimant
and the THC but must be at least two business days.

(a)  If it is an initial or reopened claim, the contact must be
before the claim is filed or it is considered a voluntary quit.

(b)  If the THC informs the claimant about the end of an
assignment, the requirement for contact is considered to have
been satisfied.

(3)  If the claimant and the THC have the required contact
and:

(a)  the THC is willing to send the claimant out on future
assignments, but no new work is offered, the separation is
considered a reduction of force;

(b)  the THC refuses to send the claimant out on any future
assignments, the separation is considered a discharge;

(c)  the THC suspends the claimant from future
assignments for a specific period of time, the separation will be
adjudicated as a discharge if the claimant files a claim during the
suspension period.  If the claim is filed after the suspension
period is over, and no new work has been offered, the separation
is considered a reduction of force; or

(d)  the claimant refuses an offer for a new assignment, the
job separation is a quit if the new assignment is similar to his or
her previous assignments.  The separation is a reduction of force
and an offer of new work if the new assignment is substantially
different from the previous assignments.  The elements listed in
R994-405-306 should be considered in determining if the new
assignment is similar to past assignments.

(i)  If the only work available is the assignment the
claimant just left and the claimant refuses to return to that
assignment, the separation is considered a voluntary quit.

(ii)  If the claimant is no longer able to perform the type of
work previously performed for the THC and the THC agrees to
send the claimant out on work he or she is able to do when it is
available, the separation is considered a quit and the THC may

be eligible for relief of charges.

R994-405-3.  Professional Employer Organizations (PEO).
(1)  PEO is defined in R994-202-106 and must be licensed

pursuant to Sections 31A-40-301 through 306.  PEOs are also
known as employee leasing companies.  PEOs are treated
differently from a THC because the assignments are usually not
of a temporary nature.

(2)  When a client company contracts with a PEO, the PEO
becomes the employer of the client company's employees.
Because the client company is no longer the employer, a job
separation has occurred.  The job separation is a reduction of
force and the client company is not eligible for relief of charges.

(3)  When the contract between a PEO and a client
company ends, a separation occurs.  Regardless of the
circumstances or which entity is the moving party, the affected
employees are considered separated due to a reduction of force,
and the PEO is not eligible for relief of charges.  Any offers of
work extended to affected employees subsequent to the
termination of the contract shall be considered offers of new
work and shall be adjudicated in accordance with 35A-4-405(3)
and R994-405-301 et seq.

(4)  If the contract between the client company and the
PEO remains in effect and the claimant's assignment with the
client company ends, the PEO, or the client company acting on
the PEO's behalf, must provide written notice to the claimant
instructing the claimant to contact the PEO within a reasonable
time for a new assignment.  A reasonable time to contact the
PEO is generally considered to be two working days after the
assignment ends.  The written notice must be provided to the
claimant when the assignment ends and must be provided even
if the PEO has a contract with the claimant requiring the
claimant to contact the PEO when an assignment ends.

(5)  If the PEO or client company does not provide written
notice as referenced in paragraph (4) of this section,
unemployment benefits will be determined based on the reason
the assignment with the client company ended.

(6)  If the PEO provides the notice referenced in paragraph
(4) of this section and the claimant contacts the PEO as
instructed and:

(a)  refuses a new work assignment that is similar to the
claimant's previous assignments with the PEO, the job
separation is a quit.  The duties, wages, hours, and conditions of
the new assignment will be considered in determining if the new
assignment is similar to the previous assignments.

(b)  refuses a new work assignment that is substantially
different from the claimant's previous assignments, the job
separation is a layoff and an offer of new work.

(c)  the PEO has no new assignments, the job separation is
a layoff.

(7)  If the PEO does not intend to offer the claimant
another assignment the PEO should not provide the written
notice referenced in paragraph (4) of this section at the time of
separation.  If no notice is provided, the separation will be
determined based on the reason for the separation from the
client company.

(8)  If the claimant does not contact the PEO after
receiving notice given pursuant to paragraph (4) of this section,
the job separation is a quit.

R994-405-101.  Voluntary Leaving (Quit) - General
Information.

(1)  A separation is considered voluntary if the claimant
was the moving party in ending the employment relationship.
A voluntary separation includes leaving existing work, or failing
to return to work after:

(a)  an employer attached layoff which meets the
requirements for a deferral under R994-403-108b(1)(c),

(b)  a suspension, or



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 206

(c)  a period of absence initiated by the claimant.
(2)  Failing to renew an employment contract may also

constitute a voluntary separation.
(3)  Two standards must be applied in voluntary separation

cases: good cause and equity and good conscience.  If good
cause is not established, the claimant's eligibility must be
considered under the equity and good conscience standard.

R994-405-102.  Good Cause.
To establish good cause, a claimant must show that

continuing the employment would have caused an adverse effect
which the claimant could not control or prevent.  The claimant
must show that an immediate severance of the employment
relationship was necessary.  Good cause is also established if a
claimant left work which is shown to have been illegal or to
have been unsuitable new work.

(1)  Adverse Effect on the Claimant.
(a)  Hardship.
The separation must have been motivated by circumstances

that made the continuance of the employment a hardship or
matter of concern, sufficiently adverse to a reasonable person so
as to outweigh the benefits of remaining employed.  There must
have been actual or potential physical, mental, economic,
personal or professional harm caused or aggravated by the
employment.  The claimant's decision to quit must be measured
against the actions of an average individual, not one who is
unusually sensitive.

(b)  Ability to Control or Prevent.
Even though there is evidence of an adverse effect on the

claimant, good cause will not be found if the claimant:
(i)  reasonably could have continued working while looking

for other employment,
(ii)  had reasonable alternatives that would have made it

possible to preserve the job like using approved leave,
transferring, or making adjustments to personal circumstances,
or,

(iii)  did not give the employer notice of the circumstances
causing the hardship thereby depriving the employer of an
opportunity to make changes that would eliminate the need to
quit.  An employee with grievances must have made a good faith
effort to work out the differences with the employer before
quitting unless those efforts would have been futile.

(2)  Illegal.
Good cause is established if the claimant was required by

the employer to violate state or federal law or if the claimant's
legal rights were violated, provided the employer was aware of
the violation and refused to comply with the law.

(3)  Unsuitable New Work.
Good cause may also be established if a claimant left new

work which, after a short trial period, was unsuitable consistent
with the requirements of the suitable work test in Section R994-
405-306.  The fact the claimant accepted a job does not
necessarily make the job suitable.  The longer a job is held, the
more it tends to negate the argument that the job was unsuitable.
After a reasonable period of time a contention the quit was
motivated by unsuitability of the job is generally no longer
persuasive.  The Department has an affirmative duty to
determine whether the employment was suitable, even if the
claimant does not raise suitability as an issue.

R994-405-103.  Equity and Good Conscience.
(1)  If the good cause standard has not been met, the equity

and good conscience standard must be considered in all cases
except those involving a quit to accompany, follow, or join a
spouse as provided in R994-405-104.  If there are mitigating
circumstances, and a denial of benefits would be unreasonably
harsh or an affront to fairness, benefits may be allowed under
the provisions of the equity and good conscience standard if the
claimant:

(a)  acted reasonably.
The claimant acted reasonably if the decision to quit was

logical, sensible, or practical.  There must be evidence of
circumstances which, although not sufficiently compelling to
establish good cause, would have motivated a reasonable person
to take similar action, and,

(b)  demonstrated a continuing attachment to the labor
market.

A continuing attachment to the labor market is established
if the claimant took positive actions which could have resulted
in employment during the first week subsequent to the
separation and each week thereafter.  An active work search, as
provided in R994-403-113c, should have commenced
immediately after the separation whether or not the claimant
received specific work search instructions from the Department.
Failure to show an immediate attachment to the labor market
may not be disqualifying if it was not practical for the claimant
to seek work.  Some circumstances that may interfere with an
immediate work search include illness, hospitalization,
incarceration, or other circumstances beyond the control of the
claimant provided a work search commenced as soon as
practical.

R994-405-104.  Quit to Accompany, Follow or Join a Spouse.
(1)  Except as provided in subsection (3) if a claimant quit

work to join, accompany, or follow a spouse or significant other
to a new locality, good cause is not established.  Furthermore,
the equity and good conscience standard is not to be applied in
this circumstance.  It is the intent of this provision to deny
benefits even though a claimant may have faced extremely
compelling circumstances including the cost of maintaining two
households and the desire to keep the family intact.  If the
claimant's employment is contingent on the spouse's military
assignment and the spouse is reassigned, the separation will be
considered a discharge.

(2)  Quitting to get married is also disqualifying as
provided in R994-405-107(7)(a).

(3)(a)  A claimant who quits to accompany or follow his or
her spouse to a new locality can establish good cause for
quitting if the claimant can show all of the following:

(i)  the claimant's spouse is a member of the United States
armed forces and has been relocated by a full time assignment
scheduled to last at least 180 days while on active duty as
defined in 10 U.S.C. Sec. 101(d)(1) or active guard or reserve
duty as defined in 10 U.S.C. Sec. 101(d)(6),

(ii)  it is impractical for the claimant to commute to the
previous work from the new locality, and

(iii)  the claimant otherwise meets and follows the
eligibility and reporting requirements including R994-403-
112c(2)(a)(i).

(b)  A claimant who is eligible under this subsection will
be denied benefits for the limited period of time the claimant
could have continued working up to 15 days before the
scheduled start date of the spouse's active duty assignment as it
is considered to be a failure to accept all available work as
required under subsection 35A-4-403(1)(c).

(c)  This subsection only applies to claims filed or
reopened on or after May 6, 2012.

R994-405-105.  Burden of Proof in a Quit.
The claimant was the moving party in a voluntary

separation, and is the best source of information with respect to
the reasons for the quit.  The claimant has the burden to
establish that the elements of good cause or of equity and good
conscience have been met.  The failure of the claimant to
provide information will not necessarily result in a ruling
favorable to the employer.  If the claimant quit unsuitable new
work, the burden of proof as described in R994-405-308
applies.
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R994-405-106.  Quit or Discharge.
(1)  Refusal to Follow Instructions.
If the claimant refused or failed to follow reasonable

requests or instructions, and knew the loss of employment
would result, the separation is a quit.

(2)  Leaving Prior to Effective Date of Termination.
(a)  If a claimant leaves work prior to the date of an

impending reduction of force, the separation is a quit.  Notice of
an impending layoff does not establish good cause for leaving
work.  However, the duration of available work may be a factor
in considering whether a denial of benefits would be contrary to
equity and good conscience.  If the claimant is not disqualified
for quitting benefits will be denied for the limited period of time
the claimant could have continued working, as there was a
failure to accept all available work as required under Subsection
35A-4-403(1)(c).

(b)  If the claimant quit to avoid a disqualifying discharge
the separation will be adjudicated as a discharge.

(3)  Leaving Work Because of a Disciplinary Action.
If the disciplinary action or suspension was reasonable,

leaving work rather than submitting to the discipline, or failing
to return to work at the end of the suspension period, is
considered a quit unless the claimant was previously
disqualified as a result of the suspension.

(4)  Leave of Absence.
If a claimant takes a leave of absence for any reason and

files a claim while on such leave from the employer, the
claimant will be considered unemployed and the separation is
adjudicated as a quit, even though there still may be an
attachment to the employer.  If a claimant fails to return to work
at the end of the leave of absence, the separation is a quit.

(5)  Leaving Due to a Remark or Action of the Employer or
a Coworker.

If a claimant hears rumors or other information suggesting
he or she is to be laid off or discharged, the claimant has the
responsibility to confirm, prior to leaving, that the employer
intended to end the employment relationship.  The claimant also
has a responsibility to continue working until the date of an
announced discharge.  If the claimant failed to do so and if the
employer did not intend to discharge or lay off the claimant, the
separation is a quit.

(6)  Resignation Intended.
(a)  Quit.
If a claimant gives notice of his or her intent to leave at a

future date and is paid regular wages through the announced
resignation date, the separation is a quit even if the claimant was
relieved of work responsibilities prior to the effective date of the
resignation.  A separation is also a quit if a claimant announces
an intent to quit but agrees to continue working for an indefinite
period as determined by the employer, even though the date of
separation was determined by the employer.  If a claimant
resigns but later decides to stay and attempts to remain
employed, the reasonableness of the employer's refusal to
continue the employment is the primary factor in determining if
the claimant quit or was discharged.  For example, if the
employer had already hired a replacement, or taken other action
because of the claimant's impending quit, it may not be practical
for the employer to allow the claimant to rescind the resignation,
and the separation is a quit.

(b)  Discharge.
If a claimant submitted a resignation to be effective at a

definite future date, but was relieved of work responsibilities
and was not paid regular wages through the balance of the
notice period, the separation is considered a discharge as the
employer was the moving party in determining the final date of
employment.  Merely assigning vacation pay not previously
assigned to the notice period does not make the separation a
quit.

(7)  If an employer tells a claimant it intends to discharge

the claimant but allows the claimant to stay at work until he or
she finds another job and the claimant decides to leave before
finding another job, the separation is a quit.  Good cause may be
established if it would be unreasonable to require a claimant to
remain employed after the employer has expressed its intent to
discharge him or her.

R994-405-107.  Examples of Reasons for Quitting.
(1)  Prospects of Other Work.
Good cause is established if, at the time of separation, the

claimant had a definite and immediate assurance of another job
or self-employment that was reasonably expected to be full-time
and permanent.  However, if the new work is later determined
to have been unsuitable and it is apparent the claimant knew, or
should have known, about the unsuitability of the new work, but
quit the first job and subsequently quit the new job, a
disqualification will be assessed from the time the claimant quit
the first job unless the claimant has purged the disqualification
through earnings received while on the new job.

If, after giving notice but prior to leaving the first job, the
claimant learns the new job will not be available when
promised, permanent, full-time, or suitable, good cause may be
established if the claimant immediately attempted to rescind the
notice, unless such an attempt would have been futile.

(a)  A definite assurance of another job means the claimant
has been in contact with someone with the authority to hire, has
been given a definite date to begin working and has been
informed of the employment conditions.

(b)  An immediate assurance of work generally means the
prospective job will begin within two weeks from the last day
the claimant was scheduled to work on the former job.  Benefits
will be denied for failure to accept all available work from the
prior employer under the provisions of Subsection 35A-4-
403(1)(c) if the claimant files during the period between the two
jobs.

(2)  Reduction of Hours.
The reduction of an employee's working hours generally

does not establish good cause for leaving a job.  However, in
some cases, a reduction of hours may result in personal or
financial hardship so severe the circumstances justify leaving.

(3)  Personal Circumstances.
There may be personal circumstances that are sufficiently

compelling or create sufficient hardship to establish good cause
for leaving work, provided the claimant made a reasonable
attempt to make adjustments or find alternatives prior to
quitting.

(4)  Leaving to Attend School.
Although leaving work to attend school may be a logical

decision from the standpoint of personal advancement, it is not
compelling or reasonable, within the meaning of the Act.

(5)  Religious Beliefs.
To support an award of benefits following a voluntary

separation due to religious beliefs, the work must conflict with
a sincerely held religious or moral conviction.  If a claimant was
not required to violate such religious beliefs, quitting is not
compelling or reasonable within the meaning of the Act.  A
change in the job requirements, such as requiring an employee
to work on the employee's day of religious observance when
such work was not agreed upon as a condition of hire, may
establish good cause for leaving a job if the employer is
unwilling to make adjustments.

(6)  Transportation.
If a claimant quits a job due to a lack of transportation,

good cause may be established if the claimant has no other
reasonable transportation options available.  However, an
availability issue may be raised in such a circumstance.  If a
move resulted in an increased distance to work beyond normal
commuting patterns, the reason for the move, not the distance
to the work, is the primary factor to consider when adjudicating
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the separation.
(7)  Marriage.
(a)  Marriage is not considered a compelling or reasonable

circumstance, within the meaning of the Act, for quitting
employment. Therefore, if the claimant quit to get married,
benefits will be denied even if the new residence is beyond a
reasonable commuting distance from the claimant's former place
of employment.

(b)  If the employer has a rule requiring the separation of an
employee who marries a coworker, the separation is a discharge
even if the employer allowed the couple to decide who would
leave.

(8)  Health or Physical Condition.
(a)  Although it is not essential for the claimant to have

been advised by a physician to quit, a contention that health
problems required the separation must be supported by
competent evidence.  Even if the work caused or aggravated a
health problem, if there were alternatives, such as treatment,
medication, or altered working conditions to alleviate the
problem, good cause for quitting is not established.

(b)  If the risk to the health or safety of the claimant was
shared by all those employed in the particular occupation, it
must be shown the claimant was affected to a greater extent than
other workers.  Absent such evidence, quitting was not
reasonable.

(9)  Retirement and Pension.
Voluntarily leaving work solely to accept retirement

benefits is not a compelling reason for quitting, within the
meaning of the Act.  Although it may have been reasonable for
a claimant to take advantage of a retirement benefit, payment of
unemployment benefits in this circumstance is not consistent
with the intent of the Unemployment Insurance program, and a
denial of benefits is not contrary to equity and good conscience.

(10)  Sexual Harassment.
(a)  A claimant may have good cause for leaving if the quit

was due to discriminatory and unlawful sexual harassment,
provided the employer was given a chance to take necessary
action to stop the objectionable conduct.  If it would have been
futile to complain, as when the owner or top manager of the
employer company is causing the harassment, the requirement
that the employer be given an opportunity to stop the conduct is
not necessary.  Sexual harassment is a form of sex
discrimination prohibited by Title VII of the United States Code
and the Utah Anti-Discrimination Act.

(b) "Sexual harassment" means unwelcome sexual
advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature when:

(i)  submission to the conduct is either an explicit or
implicit term or condition of employment, or

(ii)  submission to or rejection of the conduct is used as a
basis for an employment decision affecting the person, or

(iii)  the conduct has a purpose or effect of substantially
interfering with a person's work performance or creating an
intimidating, hostile, or offensive work environment.

(c)  Inappropriate behavior which has sexual connotation
but does not meet the test of sexual discrimination is insufficient
to establish good cause for leaving work.

(11)  Discrimination.
A claimant may have good cause for leaving if the quit was

due to prohibited discrimination, provided the employer was
given a chance to take necessary action to stop the objectionable
conduct.  If it would have been futile to complain, as when the
owner or top manager of the employer company is the cause of
the discrimination, the requirement that the employer be given
an opportunity to stop the conduct is not necessary.  It is a
violation of federal law to discriminate against employees
regarding compensation, terms, conditions, or privileges of
employment, because of race, color, religion, sex, age or
national origin; or to limit, segregate, or classify employees in

any way which would deprive or tend to deprive them of
employment opportunities or otherwise adversely affect their
employment status because of race, color, religion, sex, age or
national origin.

(12)  Voluntary Acceptance of Layoff.
If the employer wishes to reduce its workforce and gives

the employees the option to volunteer for the layoff, those who
do volunteer are separated due to reduction of force regardless
of incentives.

R994-405-108.  Effective Date of Disqualification and Period
of Disqualification.

A disqualification based on a job separation begins the
Sunday of the week in which the job separation took place.  If
the claimant did not file for benefits the week of the separation,
the disqualification begins with the effective date of the new or
reopened claim.  The disqualification ends when the claimant
earns requalifying wages equal to six times his or her WBA in
bona fide covered employment as defined in R994-201-101(9).
The WBA used to determine requalifying wages under this
section is the WBA of the original claim.  A disqualification that
begins in one benefit year will continue into a new benefit year
unless the claimant has earned requalifying wages.  Severance
or vacation pay cannot be used as requalifying wages.

R994-405-109.  Proximate Cause in a Quit.
The claimant must show a relationship between the reason

or reasons for quitting both as to cause and time.  If the claimant
did not quit immediately after becoming aware of the adverse
conditions which led to the decision to quit, a presumption
arises that the claimant quit for other reasons.  The presumption
may be overcome by showing the delay was due to the
claimant's reasonable attempts to cure the problem.

R994-405-201.  Discharge - General Definition.
A separation is a discharge if the employer was the moving

party in determining the date the employment ended. Benefits
will be denied if the claimant was discharged for just cause or
for an act or omission in connection with employment, not
constituting a crime, which was deliberate, willful, or wanton
and adverse to the employer's rightful interest. However, not
every legitimate cause for discharge justifies a denial of benefits.
A just cause discharge must include some fault on the part of the
claimant.  A reduction of force is considered a discharge without
just cause.

R994-405-202.  Just Cause.
To establish just cause for a discharge, each of the

following three elements must be satisfied:
(1)  Culpability.
The conduct causing the discharge must be so serious that

continuing the employment relationship would jeopardize the
employer's rightful interest.  If the conduct was an isolated
incident of poor judgment and there was no expectation it would
be continued or repeated, potential harm may not be shown.
The claimant's prior work record is an important factor in
determining whether the conduct was an isolated incident or a
good faith error in judgment.  An employer might not be able to
demonstrate that a single violation, even though harmful, would
be repeated by a long-term employee with an established pattern
of complying with the employer's rules.  In this instance,
depending on the seriousness of the conduct, it may not be
necessary for the employer to discharge the claimant to avoid
future harm.

(2)  Knowledge.
The claimant must have had knowledge of the conduct the

employer expected.  There does not need to be evidence of a
deliberate intent to harm the employer; however, it must be
shown the claimant should have been able to anticipate the
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negative effect of the conduct.  Generally, knowledge may not
be established unless the employer gave a clear explanation of
the expected behavior or had a written policy, except in the case
of a violation of a universal standard of conduct.  A specific
warning is one way to show the claimant had knowledge of the
expected conduct.  After a warning the claimant should have
been given an opportunity to correct the objectionable conduct.
If the employer had a progressive disciplinary procedure in
place at the time of the separation, it generally must have been
followed for knowledge to be established, except in the case of
very severe infractions, including criminal actions.

(3)  Control.
(a)  The conduct causing the discharge must have been

within the claimant's control.  Isolated instances of carelessness
or good faith errors in judgment are not sufficient to establish
just cause for discharge.  However, continued inefficiency,
repeated carelessness or evidence of a lack of care expected of
a reasonable person in a similar circumstance may satisfy the
element of control if the claimant had the ability to perform
satisfactorily.

(b)  The Department recognizes that in order to maintain
efficiency it may be necessary to discharge workers who do not
meet performance standards.  While such a circumstance may
provide a basis for discharge, this does not mean benefits will be
denied.  To satisfy the element of control in cases involving a
discharge due to unsatisfactory work performance, it must be
shown the claimant had the ability to perform the job duties in
a satisfactory manner.  In general, if the claimant made a good
faith effort to meet the job requirements but failed to do so due
to a lack of skill or ability and a discharge results, just cause is
not established.

R994-405-203.  Burden of Proof in a Discharge.
In a discharge, the employer initiates the separation and

therefore has the burden to prove there was just cause for
discharging the claimant.  The failure of the employer to provide
information will not necessarily result in a ruling favorable to
the claimant.  Interested parties have the right to rebut
information contrary to their interests.

R994-405-204.  Quit or Discharge.
The circumstances of the separation as found by the

Department determine whether it was a quit or discharge.  The
conclusions on the employer's records, the separation notice, or
the claimant's report are not controlling.

(1)  Discharge Before Effective Date of Resignation.
(a)  Discharge.
If a claimant notifies the employer of an intent to leave

work on a definite date, and the employer ends the employment
relationship prior to that date, the separation is a discharge
unless the claimant is paid through the resignation date.  Unless
there is some other evidence of disqualifying conduct, benefits
will be awarded.

(b)  Quit.
If the claimant gives notice of an intent to leave work on a

particular date and is paid regular wages through the announced
resignation date, the separation is a quit even if the claimant was
relieved of work responsibilities prior to the effective date of
resignation.  A separation is also a quit if a claimant announces
an intent to quit but agrees to continue working for an indefinite
period, even though the date of separation is determined by the
employer.  The claimant is not considered to have quit merely
by saying he or she is looking for a new job.  If a claimant
resigns but later decides to stay and announces an intent to
remain employed, the reasonableness of the employer's refusal
to continue the employment is the primary factor in determining
whether the claimant quit or was discharged.  If the employer
had already hired a replacement, or had taken other action
because of the claimant's impending quit, it may not be practical

for the employer to allow the claimant to rescind the resignation,
and it would be held the separation was a quit.

(2)  Leaving in Anticipation of Discharge.
If a claimant leaves work in anticipation of a possible

discharge and if the reason for the discharge would not have
been disqualifying, the separation is a quit.  A claimant may not
escape a disqualification under the discharge provisions,
Subsection 35A-4-405(2)(a), by quitting to avoid a discharge
that would result in a denial of benefits.  In this circumstance
the separation is considered a discharge.

(3)  Refusal to Follow Instructions.
If the claimant refused or failed to follow reasonable

requests or instructions, and knew the loss of employment
would result, the separation is a quit.

R994-405-205.  Disciplinary Suspension.
When a claimant is placed on a disciplinary suspension, the

definition of being unemployed may be satisfied.  If a claimant
files during the suspension period, the matter will be
adjudicated as a discharge, even though the claimant may have
an attachment to the employer and may expect to return to work.
A suspension that is reasonable and necessary to prevent
potential harm to the employer will generally result in a
disqualification if the elements of knowledge and control are
established.  If the claimant fails to return to work at the end of
the suspension period, the separation is a voluntary quit and
may then be adjudicated under Subsection 35A-4-405(1), if
benefits had not been previously denied.

R994-405-206.  Proximate Cause - Relation of the Offense to
the Discharge.

(1)  The cause for discharge is the conduct that motivated
the employer to make the decision to discharge the claimant.  If
a separation decision has been made, it is generally
demonstrated by giving notice to the claimant.  Although the
employer may learn of other offenses following the decision to
terminate the claimant's services, the reason for the discharge is
limited to the conduct the employer was aware of prior to
making the separation decision.  If an employer discharged a
claimant because of preliminary evidence, but did not obtain
"proof" of the conduct until after the separation notice was
given, it may still be concluded the discharge was caused by the
conduct the employer was investigating.

(2)  If the discharge did not occur immediately after the
employer became aware of an offense, a presumption arises that
there were other reasons for the discharge.  The relationship
between the offense and the discharge must be established both
as to cause and time.  The presumption that a particular offense
was not the cause of the discharge may be overcome by showing
the delay was necessary to accommodate further investigation,
arbitration or hearings related to the claimant's conduct.  If a
claimant files for benefits while a grievance or arbitration
process is pending, the Department shall make a decision based
on the best information available.  The Department's decision is
not binding on the grievance process nor is the decision of an
arbitrator binding upon the Department.  If an employer elects
to reduce its workforce and uses a claimant's prior conduct as
the criteria for determining who will be laid off, the separation
is a reduction of force.

R994-405-207.  In Connection with Employment.
Disqualifying conduct is not limited to offenses that take

place on the employer's premises or during business hours.
However, it is necessary that the offense be connected to the
employment in such a manner that it is a subject of legitimate
and significant concern to the employer.  Employers generally
have the right to expect that employees will refrain from acts
detrimental to the business or that would bring dishonor to the
business name or institution.  Legitimate interests of employers
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include: goodwill, efficiency, employee morale, discipline,
honesty and trust.

R994-405-208.  Examples of Reasons for Discharge.
In the following examples, the basic elements of just cause

must be considered in determining eligibility for benefits.
(1)  Violation of Company Rules.
If a claimant violates a reasonable employment rule and

just cause is established, benefits will be denied.
(a)  An employer has the prerogative to establish and

enforce work rules that further legitimate business interests.
However, rules contrary to general public policy or that infringe
upon the recognized rights and privileges of individuals may not
be reasonable.  If a claimant believes a rule is unreasonable, the
claimant generally has the responsibility to discuss these
concerns with the employer before engaging in conduct contrary
to the rule, thereby giving the employer an opportunity to
address those concerns.  When rules are changed, the employer
must provide appropriate notice and afford workers a reasonable
opportunity to comply.

(b)  If an employment relationship is governed by a formal
employment contract or collective bargaining agreement, just
cause may only be established if the discharge is consistent with
the provisions of the contract.

(c)  Habitual offenses may not constitute disqualifying
conduct if the acts were condoned by the employer or were so
prevalent as to be customary.  However, if a claimant was given
notice the conduct would no longer be tolerated, further
violations may result in a denial of benefits.

(d)  Culpability may be established if the violation of the
rule did not, in and of itself, cause harm to the employer, but the
lack of compliance diminished the employer's ability to maintain
necessary discipline.

(e)  Serious violations of universal standards of conduct do
not require prior warning to support a disqualification.

(2)  Attendance Violations.
(a)  Attendance standards are usually necessary to maintain

order, control, and productivity.  It is the responsibility of a
claimant to be punctual and remain at work within the
reasonable requirements of the employer.  A discharge for
unjustified absence or tardiness is disqualifying if the claimant
knew enforced attendance rules were being violated.  A
discharge for an attendance violation beyond the claimant's
control is generally not disqualifying unless the claimant could
reasonably have given notice or obtained permission consistent
with the employer's rules, but failed to do so.

(b)  In cases of discharge for violations of attendance
standards, the claimant's recent attendance history must be
reviewed to determine if the violation is an isolated incident, or
if it demonstrates a pattern of unjustified absence within the
claimant's control.  The flagrant misuse of attendance privileges
may result in a denial of benefits even if the last incident is
beyond the claimant's control.

(3)  Falsification of Work Record.
The duty of honesty is inherent in any employment

relationship.  An employee or potential employee has an
obligation to truthfully answer material questions posed by the
employer or potential employer.  For purposes of this
subsection, material questions are those that may expose the
employer to possible loss, damage or litigation if answered
falsely.  If false statements were made as part of the application
process, benefits may be denied regardless of whether the
claimant would have been hired if all questions were answered
truthfully.

(4)  Insubordination.
An employer generally has the right to expect lines of

authority will be followed; reasonable instructions, given in a
civil manner, will be obeyed; supervisors will be respected and
their authority will not be undermined.  In determining when

insubordination becomes disqualifying conduct, a disregard of
the employer's rightful and legitimate interests is of major
importance.  Protesting or expressing general dissatisfaction
without an overt act is not a disregard of the employer's
interests.  However, provocative remarks to a superior or vulgar
or profane language in response to a civil request may constitute
insubordination if it disrupts routine, undermines authority or
impairs efficiency.  Mere incompatibility or emphatic insistence
or discussion by a claimant, acting in good faith, is not
disqualifying conduct.

(5)  Loss of License.
If the discharge is due to the loss of a required license and

the claimant had control over the circumstances that resulted in
the loss, the conduct is generally disqualifying.  Harm is
established as the employer would generally be exposed to an
unacceptable degree of risk by allowing an employee to
continue to work without a required license.  In the example of
a lost driving privilege due to driving under the influence (DUI),
knowledge is established as it is understood by members of the
driving public that driving under the influence of alcohol is a
violation of the law and may be punishable by the loss of
driving privileges.  Control is established as the claimant made
a decision to risk the loss of his or her license by failing to make
other arrangements for transportation.

(6)  Incarceration.
When a claimant engages in illegal activities, it must be

recognized that the possibility of arrest and detention for some
period of time exists.  It is foreseeable that incarceration will
result in absence from work and possible loss of employment.
Generally, a discharge for failure to report to work because of
incarceration due to proven or admitted criminal conduct is
disqualifying.

(7)  Abuse of Drugs and Alcohol.
(a)  The Legislature, under the Utah Drug and Alcohol

Testing Act, Section 34-38-1 et seq., has determined the illegal
use of drugs and abuse of alcohol creates an unsafe and
unproductive workplace.  In balancing the interests of
employees, employers and the welfare of the general public, the
Legislature has determined the fair and equitable testing for
drug and alcohol use is a reasonable employment policy.

(b)  An employer can establish a prima facie case of
ineligibility for benefits under the Employment Security Act
based on testing conducted under the Drug and Alcohol Testing
Act by providing the following information:

(i)  A written policy on drug or alcohol testing consistent
with the requirements of the Drug and Alcohol Testing Act and
that was in place at the time the violation occurred.

(ii)  Reasonable proof and description of the method for
communicating the policy to all employees, including a
statement that violation of the policy may result in discharge.

(iii)  Proof of testing procedures used which would
include:

(A)  Documentation of sample collection, storage and
transportation procedures.

(B)  Documentation that the results of any screening test
for drugs and alcohol were verified or confirmed by reliable
testing methods.

(C)  A copy of the verified or confirmed positive drug or
alcohol test report.

(c)  The above documentation shall be admissible as
competent evidence under various exceptions to the hearsay
rule, including Rule 803(6) of the Utah Rules of Evidence
respecting "records of regularly conducted activity," unless
determined otherwise by a court of law.

(d)  A positive alcohol test result shall be considered
disqualifying if it shows a blood or breath alcohol concentration
of 0.08 grams or greater per 100 milliliters of blood or 210 liters
of breath.  A blood or breath alcohol concentration of less than
0.08 grams may also be disqualifying if the claimant worked in
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an occupation governed by a state or federal law that allowed or
required discharge at a lower standard.

(e)  Proof of a verified or confirmed positive drug or
alcohol test result or refusal to provide a proper test sample is a
violation of a reasonable employer rule.  The claimant may be
disqualified from the receipt of benefits if his or her separation
was consistent with the employer's written drug and alcohol
policy.

(f)  In addition to the drug and alcohol testing provisions
above, ineligibility for benefits under the Employment Security
Act may be established through the introduction of other
competent evidence.

R994-405-209.  Effective Date of Disqualification.
A disqualification based on a job separation begins the

Sunday of the week in which the job separation took place.  If
the claimant did not file for benefits the week of the separation,
the disqualification begins with the effective date of the new or
reopened claim.  The disqualification ends when the claimant
earns requalifying wages equal to six times his or her WBA in
bona fide covered employment as defined in R994-201-101(9).
The WBA used to determine requalifying wages under this
section is the WBA of the original claim.  A disqualification that
begins in one benefit year will continue into a new benefit year
unless the claimant has earned requalifying wages.  Severance
or vacation pay cannot be used as requalifying wages.

R994-405-210.  Discharge for Crime - General Definition.
(1)  A crime is a punishable act in violation of law, an

offense against the State or the United States.  Though in
common usage "crime" is used to denote offenses of a more
serious nature, the term "crime" as used in these sections,
includes "misdemeanors".  An insignificant, although illegal act,
or the taking or destruction of something that is of little or no
value, or believed to have been abandoned may not be sufficient
to establish a crime was committed for the purposes of
Subsection 35A-4-405(2)(b), even if the claimant was found
guilty of a violation of the law.  Before a claimant may be
disqualified under the provisions of Subsection 35A-4-
405(2)(b), it must be established the claimant was discharged for
a crime that:

(a)  was in connection with work,
(b)  involved dishonesty constituting a crime or a felony or

class A misdemeanor, and
(c)  was admitted or established by a conviction in a court

of law.
(2)  Discharges that are not disqualifying under Subsection

35A-4-405(2)(b), discharge for crime, must be adjudicated
under Subsection 35A-4-405(2)(a), discharge for just cause.

R994-405-211.  In Connection with Work.
Connection to the work is not limited to offenses that take

place on the employer's premises or during business hours nor
does the employer have to be the victim of the crime.  However,
the crime must have affected the employer's rightful interests.
The offense must be connected to the employment in such a
manner that it is a subject of legitimate and significant concern
to the employer.  Employers generally have the right to expect
that employees will refrain from acts detrimental to the business
or that would bring dishonor to the business name or institution.
Legitimate employer interests include goodwill, efficiency,
business costs, employee morale, discipline, honesty, trust and
loyalty.

R994-405-212.  Dishonesty or Other Disqualifying Crimes.
(1)  For the purposes of this subsection, dishonesty

generally means theft.  Theft is defined as taking property
without the owner's consent.  Theft also includes swindling,
embezzlement and obtaining possession of property by lawful

means and thereafter converting it to the taker's own use.  Theft
includes:

(a)  obtaining or exerting unauthorized control over
property;

(b)  obtaining control over property by threat or deception;
(c)  obtaining control knowing the property was stolen;

and,
(d)  obtaining services from another by deception, threat,

coercion, stealth, mechanical tampering or by use of a false
token or device.

(2)  Felonies and Class A misdemeanors are also
disqualifying even if they are not theft-related such as assault,
arson, or destruction of property.  Whether the crime is a felony
or misdemeanor is determined by the court's verdict and not by
the penalty imposed.

(3)  A disqualification under this Subsection 35A-4-
405(2)(b) may be assessed against Utah claimants based upon
equivalent convictions in other states.

R994-405-213.  Admission or Conviction in a Court.
(1)  An admission offered to satisfy the requirements of

R994-405-210(1)(c), must be a voluntary statement, verbal or
written, in which a claimant acknowledges committing an act
that is a violation of the law.  The admission does not
necessarily have to be made to a Department representative,
however, the admission must have been made freely and not a
false statement given under duress or made to obtain some
concession.

(2)  If the requirements of R994-405-210(1) have been
met, a disqualification may be assessed even if no criminal
charges have been filed and even if it appears the claimant will
not be prosecuted.  If the claimant agrees to a diversionary
program as permitted by the court or enters a plea in abeyance,
there is a rebuttable presumption, for the purposes of this
subsection, that the claimant has admitted to the criminal act.

(3)  A conviction occurs when a claimant has been found
guilty by a court of committing an act in violation of the
criminal code.  Under Subsection 35A-4-405(2)(b), a plea of
"no contest" is considered a conviction.

R994-405-214.  Disqualification Period.
The 52-week disqualification period for Subsection 35A-4-

405(2)(b) begins the Sunday immediately preceding the
discharge even if this date precedes the effective date of the
claim.  A disqualification which begins in one benefit year shall
continue into a new benefit year until the 52-week
disqualification has ended.

R994-405-215.  Deletion of Wage Credits.
The wage credits to be deleted are those from the employer

who discharged the claimant under circumstances resulting in a
denial under Subsection 35A-4-405(2)(b), "Discharge for
Crime."  All base period and lag period wages from this
employer will be unavailable for current or future claims.  Lag
period wages are wages paid after the base period but prior to
the effective date of the claim.

R994-405-216.  Cancellations Not Allowed.
If a claimant is disqualified from the receipt of

unemployment benefits because he or she was discharged for a
crime in connection with work, the claim will be established for
52 weeks and cannot be canceled as provided in R994-403-
102a(3).

R994-405-301.  Failure to Apply for or Accept Suitable
Work.

(1)  The primary obligation of a claimant is to become
reemployed.  The intent of the unemployment insurance
program is to assist people during periods of unemployment



UAC (As of March 1, 2017) Printed:  March 10, 2017 Page 212

when suitable work is not available.  However, if suitable work
is available, the claimant has an obligation to properly apply for
and accept offered work.

(2)  A claimant will not be disqualified for failing to apply
for or accept suitable work unless all of the following elements
are established:

(a) Availability of a Job.
There must be an actual job opening the claimant could

reasonably expect to obtain.
(b)  Knowledge.
It must be shown that the claimant knew, or should have

known, about the job including the wage, type of work, hours,
general location, and conditions of the job.  The claimant must
understand a referral for work is being offered as opposed to a
general discussion of job possibilities or labor market
conditions.  If a job offer is made, it must be clearly
communicated as an offer of work.

(c)  Control.
The failure of the claimant to obtain the employment must

be the result of the claimant's own actions or behavior in failing
to:

(i)  accept a referral, or
(ii)  properly apply for work, or
(iii)  accept work when offered.
(3)  If the elements of Subsection (2) above have been met,

benefits will be denied under Subsection 35A-4-405(3) unless:
(a)  the job is not suitable;
(b)  the claimant had good cause for refusing a referral, the

failure to apply for or accept the job; or
(c)  a denial of benefits would be contrary to equity and

good conscience.

R994-405-302.  Failure to Accept a Referral.
(1)  Definition of a Referral.  A referral occurs when the

department provides information about a job opening to the
claimant and the claimant is given the opportunity to apply.  The
information must meet the requirements of R994-405-301(2)(b).

(2)  Failure to Accept a Referral.  A claimant fails to accept
a referral when he or she prevents or discourages the
Department from providing the necessary referral information.
Failing to respond to a notice to contact the Department for the
purpose of being referred to a specific job is the same as
refusing a referral for possible employment.

(3)  If there was a suitable job opening to which the
claimant would have been referred, benefits will be denied
unless good cause is established for not responding as directed,
or the elements of equity and good conscience are established.

R994-405-303.  Proper Application for Work.
A proper application for work is established if the claimant

does those things normally done by applicants who are seriously
and actively seeking work. Generally, the claimant must:

(1)  meet with the employer at the designated time and
place,

(2)  report to the employer dressed and groomed in a
manner appropriate for the type of work being sought,

(3)  present no unreasonable conditions or restrictions on
acceptance of the available work and

(4)  report for and pass a drug test if necessary.

R994-405-304.  Failure to Accept an Offer of Work.
It will be considered to be a refusal of new work if the

claimant engages in conduct which discourages an offer of
work, places unreasonable barriers to employment, or accepts an
offer of new work but imposes unreasonable conditions which
causes the offer to be rescinded.  A refusal of work will not
result in a denial of benefits if the claimant has accepted a
definite offer of full-time employment which is expected to start
within three weeks or has a date of recall to full-time work

expected to begin within three weeks.

R994-405-305.  Suitability of Work.
(1)  The unemployment compensation system is not

intended to exert downward pressure on existing labor
standards, nor is it intended to allow claimants to restrict
availability to jobs with increased wages or improved working
conditions.

(2)  Workers should not feel compelled, through a
threatened or potential denial of benefits, to accept work under
less favorable conditions than those generally available in the
area for similar work. The phrase "similar work" does not mean
"identical work."  Similar work is work in the same occupation
or a different occupation which requires essentially the same
skills.

(3)  Notwithstanding any other provisions of this chapter,
no work shall be deemed suitable and benefits shall not be
denied under this chapter to any otherwise eligible individual
for refusing to accept new work under any of the following
conditions:

(a)  If the position offered is vacant due to a strike, lockout,
or other labor dispute;

(b)  If the wages, hours, or other conditions of work offered
are substantially less favorable to the individual than those
prevailing for similar work in the locality; or

(c)  If as a condition of being employed, the individual
would be required to join a company union or to resign from or
refrain from joining any bona fide labor organization.

R994-405-306.  Elements to Consider in Determining
Suitability.

A claimant is not required to accept an offer of new work
unless the work is suitable.  Whether a job is suitable depends
on the length of time the claimant has been unemployed.  As the
length of unemployment increases, the claimant's demands with
respect to earnings, working conditions, job duties, and the use
of prior training must be systematically reduced unless the
claimant has immediate prospects of reemployment.  The
following elements must be considered in determining the
suitability of employment:

(1)  Prior Earnings.
Work is not suitable if the wage is less than the state or

federal minimum wage, whichever is applicable.
The claimant's prior earnings, length of unemployment and

prospects of obtaining work are the primary factors in
determining whether the wage is suitable.  If a claimant's former
wage was earned in another geographical area, the prevailing
wage is determined by the new area.

(a)  Until the claimant has received 50% of the maximum
benefit amount (MBA) for his or her regular claim, work paying
at least the customary wage earned during the base period is
suitable.  Customary wage is defined as the wage earned during
the majority of the base period.

(b)  After a claimant has received 50% of the MBA for his
or her regular claim, any work paying a wage that is at least
75% of the customary wage earned during the base period is
suitable.

(2)  Prior Experience.
A claimant must be given a reasonable time to seek work

that will preserve his or her customary skills.  Customary skills
or skill level, as used in this subsection, is defined as skills used
during a majority of the base period.  However, if a claimant has
no realistic expectation of obtaining employment in an
occupation utilizing his or her customary skill level, work in
related occupations becomes suitable.

After the claimant has received 50% of the MBA for his or
her regular claim, any work that he or she can reasonably
perform consistent with the claimant's past work experience,
training and skills is considered suitable.
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(3)  Working Conditions.
"Working conditions" refers to the provisions of the

employment agreement whether express or implied as well as
the physical conditions of the work.Working conditions include
the following:

(a)  Hours of Work.
Claimants are expected to make themselves available for

work during the usual hours for similar work in the area
provided they are not in violation of the law.  However, the
hours the claimant worked during his or her base period are
generally considered suitable.  A claimant's preference for
certain hours or shifts based on mere convenience is not good
cause for failure to accept otherwise suitable employment.

(b)  Fringe Benefits.
Working conditions include fringe benefits such as health

insurance, pensions, and retirement provisions.
(c)  Labor Disputes or Law Violations.
Work is not suitable if the working conditions are in

violation of any state or federal law, or the job opening is due to
a strike, lockout, or labor dispute.  If a claimant was laid off or
furloughed prior to the labor dispute, and the former employer
makes an offer of employment after the dispute begins, it is
considered an offer of new work.  The vacancy must be
presumed to be the result of the labor dispute unless the
claimant had a definite date of recall, or recall has historically
occurred at a similar time.

(4)  Prior Training.
The type of work performed during the claimant's base

period is suitable unless there is a compelling circumstance that
would prevent returning to work in that occupation.  If a
claimant has training that would now meet the qualifications for
a new occupation, work in that occupation may also be suitable,
particularly if the training was obtained, at least in part, while
the claimant was receiving unemployment benefits under
Department approval, or the training was subsidized by another
government program.

(5)  Risk to Health and Safety.
Work is not suitable if it presents a risk to a claimant's

physical or mental health greater than the usual risks associated
with the occupation.  If a claimant would be required, as a
condition of employment, to perform tasks that would cause or
substantially aggravate health problems, the work is not suitable.

(6)  Physical Fitness.
The claimant must be physically capable of performing the

work.  Employment beyond the claimant's physical capacity is
not suitable.

(7)  Distance of the Available Work from the Claimant's
Residence.

To be considered suitable, the work must be within
customary commuting patterns as they apply to the occupation
and area.  A claimant's failure to provide his or her own
transportation within the normal or customary commuting
pattern in the area, or failure to utilize alternative sources of
transportation when available, does not establish good cause for
failing to apply for or accept suitable work.  Work is not suitable
if accepting the employment would require a move from the
current area of residence unless that is a usual practice in the
occupation.

(8)  Religious or Moral Convictions.
The work must conflict with sincerely held religious or

moral convictions before a conscientious objection could
support a conclusion that the work was not suitable.  This does
not mean all personal beliefs are entitled to protection.
However, beliefs need not be acceptable, logical, consistent, or
comprehensible to others, or shared with members of a religious
or other organized group in order to show the conviction is held
in good faith.

(9)  Part-time or Temporary Work.
Part-time or temporary work may be suitable depending on

the claimant's work history.  If the major portion of a claimant's
base period work history consists of part-time or temporary
work, then any work which is otherwise suitable would be
considered suitable even if the work is part-time or temporary.
If the claimant has no recent history of temporary or part-time
work, the work may still be considered suitable, particularly if
the claimant has been unemployed for an extended period and
does not have an immediate prospect of full-time work.

R994-405-307.  New Work.
(1)  All work is performed under a contract of employment

between a worker and an employer whether written, oral, or
implied.  The contract addresses the job duties, as well as the
terms and conditions under which the work is to be performed.
A substantial change in the duties, terms, or conditions of the
work, not authorized by the existing employment contract, is in
effect a termination of the existing contract and the offer of a
new contract and constitutes a separation and an offer of new
work.

(2)  The provisions of R994-405-310 are used to determine
if the new contract constitutes suitable work.  A request to
perform different duties that are customary in the occupation
and that do not result in a loss of skills, wages, or benefits, does
not constitute an offer of a new work, even if those duties are
not specified as part of the official job requirements.  The
contract of employment has not changed if it is customary for
workers to perform short-term tasks involving different or new
duties and those assignments do not replace the regular duties
of the worker. It is not considered to be a termination of the
existing contract and an offer of new work if the claimant fails
to return after a vacation, with or without pay, or a short-term
layoff for a definite period.  A short-term layoff must meet the
requirements for a deferral under R994-403-108b(1)(c).

(3)  New work is defined as:
(a)  work offered by an employer for whom the individual

has never worked;
(b)  work offered by an individual's current employer

involving duties, terms, or conditions substantially different
from those agreed upon as part of the existing contract of
employment; or

(c)  reemployment offered by an employer for whom the
individual is not working at the time the offer is made, whether
the conditions of employment are the same or different from the
previous job.

R994-405-308.  Burden of Proof.
(1)  The statute requires that the wage, hours, and other

conditions of the work shall not be substantially less favorable
to the individual than those prevailing for similar work in the
area in order to be considered suitable work.  The Department
has the burden to prove that the work offered meets these
minimum standards before benefits can be denied.  Before
benefits may be denied, the Department must show:

(a)  the job was available,
(b)  the claimant had an opportunity to learn about the

conditions of employment,
(c)  the claimant had an opportunity to apply for or accept

the job, and
(d)  the claimant's action or inaction resulted in the failure

to obtain the job.
(2)  When the Department has established all of the

elements in paragraph (1) of this subsection, a disqualification
must be assessed unless it can be established that the work was
not suitable, that there was good cause for failing to obtain the
job, or the claimant or the Department can show that a
disqualification would be contrary to equity and good
conscience.

(3)  The Department has the option, but not the obligation,
to review Department records concerning the claimant's wages
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and work history to determine suitability in cases where the
claimant has not provided a reason for refusing the job, or the
claimant's stated reason for refusing the job was for a reason
other than suitability.  In these cases, department intervention
would only be appropriate if the available information
establishes that a denial would be an affront to fairness.

R994-405-309.  Period of Ineligibility.
(1)  The disqualification period imposed under Subsection

35A-4-405(3) begins the Sunday of the week in which the
claimant's action or inaction resulted in the failure to obtain
employment or the first week the work was available, whichever
is later. The disqualification ends when the claimant earns
requalifying wages equal to six times his or her WBA in bona
fide covered employment as defined in R994-201-101(9).  The
WBA used to determine requalifying wages under this section
is the WBA of the original claim.  A disqualification that begins
in one benefit year will continue into a new benefit year unless
the claimant has earned requalifying wages.  Severance or
vacation pay cannot be used as requalifying wages.

(2)  A disqualification will be assessed as of the effective
date of a new claim if the claimant refused an offer of suitable
work after his or her last job ended and prior to the effective
date of the claim.  A disqualification will also be assessed as of
the reopening date, if the claimant refused an offer of suitable
work after his or her last job ended and prior to the reopening
date.

R994-405-310.  Good Cause.
(1)  Good cause for failing to accept available work is

established if the work is not suitable or accepting the job would
cause hardship which the claimant was unable to overcome.
Hardship can only be established if the claimant can show that
the employment would result in actual or potential physical,
mental, economic, personal, or professional harm.

(2)  Good cause is limited to circumstances which were
beyond the claimant's control or were compelling and
reasonable.

(3)  A claimant may have good cause for failing to obtain
employment due to personal circumstances if acceptance of the
employment would cause a substantial hardship and there are no
reasonable alternatives.  However, if a personal circumstance
prevents the acceptance of suitable employment, there is a
presumption the claimant is not able or available for work.

(4)  Good cause is not established if a claimant refuses
suitable work because the work will interfere with school or
training.  Claimants attending school full-time with Department
approval are not required to seek work.

R994-405-311.  Equity and Good Conscience.
A claimant will not be denied benefits for failing to apply

for or accept work if it would be contrary to equity and good
conscience, even though good cause has not been established.
If there are mitigating circumstances and a denial of benefits
would be unreasonably harsh or an affront to fairness, benefits
may be allowed.  A mitigating circumstance is one that may not
be sufficiently compelling to establish good cause, but would
motivate a reasonable person to take similar action. In order to
establish eligibility under the equity and good conscience
standard the following elements must be shown:

(1)  Reasonableness.
The claimant must have acted reasonably and the decision

to refuse the offer of work was logical, sensible, or practical.
(2)  Continuing Attachment to the Labor Market.
The claimant must show evidence of a genuine and

continuing attachment to the labor market by making an active
and consistent effort to become reemployed.  The claimant must
have a realistic plan for obtaining suitable employment and
show evidence of employer contacts prior to, during, and after

the week the job in question was available.

R994-405-401.  Strike.
Claimants may be ineligible for unemployment benefits

when the unemployment is due to a strike.

R994-405-402.  Elements Necessary for a Disqualification.
All of the following elements must be present before a

disqualification will be assessed under Subsection 35A-4-
405(4):

(1)  the claimant's unemployment must be the result of an
ongoing strike,

(2)  the strike must involve workers at the factory or
establishment of the claimant's last employment;

(3)  the strike must have been initiated by the workers,
(4)  the employer must not have conspired, planned or

agreed to foment the strike,
(5)  there must be a stoppage of work,
(6)  the strike must involve the claimant's grade, group or

class of workers, and,
(7)  the strike must not have been caused by the employer's

failure to comply with State or Federal laws governing wages,
hours or other conditions of work.

R994-405-403.  Unemployment Due to a Strike.
(1)  The claimant's unemployment must be the result of an

ongoing strike.  A strike exists when combined workers refuse
to work except upon a certain contingency involving
concessions either by the employer or the bargaining unit.  A
strike consists of at least four components in addition to the
suspended employer-employee relationship:

(a)  a demand for some concession,
(b)  a refusal to work with intent to bring about compliance

with demands,
(c)  an intention to return to work when an agreement is

reached, and
(d)  an intention on the part of the employer to re-employ

the same employees or employees of a similar class when the
demands are acceded to or withdrawn or otherwise adjusted.

(2)  A strike may exist without such actions as a
proclamation preceding a stoppage of work or pickets at the
business or industry announcing an intent and purpose to go out
on strike.  Although a strike involves a labor dispute, a labor
dispute can exist without a strike and a strike can exist without
a union.  The party or group who first resorts to the use of
economic sanctions to settle a dispute must bear the
responsibility.  A strike occurs when workers withhold services.
A lockout occurs when the employer withholds work because of
a labor dispute including: the physical closing of the place of
employment, refusing to furnish available work to regular
employees, or by imposing such terms on their continued
employment so that the work becomes unsuitable or the
employees could not reasonably be expected to continue to
work.

(3)  The following are examples of when unemployment is
due to a strike;

(a)  a strike is formally and properly announced by a union
or bargaining group, and as a result of that announcement, the
affected employer takes necessary defensive action to
discontinue operations,

(b)  after a strike begins the employer suspends work
because of possible destruction or damage to which the
employer's property would not otherwise be exposed, provided
the measures taken are those that are reasonably required,

(c)  if the employer is not required by contract to submit
the dispute to arbitration and the workers ceased working
because the employer rejects a proposal by the union or
bargaining group to submit the dispute to arbitration, or

(d)  upon the expiration of an existing contract, whether or
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not negotiations have ceased, the employer is willing to furnish
work to the employees upon the terms and conditions in force
under the expired contract.

(4)  The following are examples of when unemployment is
not due to a strike;

(a)  the claimant was separated from employment for some
other reason that occurred prior to the strike, for example: a quit,
discharge or a layoff even if the layoff is caused by a strike at an
industry upon which the employer is dependent,

(b)  the claimant was replaced by other permanent
employees,

(c)  the claimant was on a temporary layoff, prior to the
strike, with a predetermined date of recall; however, if the
claimant refuses to return to his or her regular job when called
on the predetermined date his or her subsequent unemployment
is due to a strike,

(d)  as a result of start up delays, the claimant is not
recalled to work for a period after the settlement of the strike,

(e)  the employer refuses to agree to binding arbitration
when the contract provides that the dispute shall be submitted to
arbitration, or

(f)  the claimant is unemployed due to a lockout.  The
immediate cause of the work stoppage determines if it is a strike
or a lockout depending on who first imposes economic
sanctions.  A lockout occurs when;

(i)  the employer takes the first action to suspend operations
resulting from a dispute with employees over wages, hours, or
working conditions,

(ii)  an employer, anticipating that employees will go on
strike, but prior to a positive action by the workers, curtails
operations by advising employees not to report for work until
further notice.  Positive action can include a walkout or formal
announcement that the employees are on strike.  In this case the
immediate cause of the unemployment is the employer's actions,
even if a strike is subsequently called., or

(iii)  upon expiration of an existing contract where the
employer is seeking to obtain unreasonable wage concessions,
the employees offer to work at the rate of the expired agreement
and continue to bargain in good faith.

R994-405-404.  Workers at Factory or Establishment of the
Claimant's Last Employment.

(1)  "At the factory or establishment" of last employment
may include any job sites where the work is performed by any
members of the grade, group or class of employees involved in
the labor dispute, and is not limited to the employer's business
address.

(2)  "Last employment" is not limited to the last work
performed prior to the filing of the claim, but means the last
work prior to the strike.  If the claimant becomes unemployed
due to a strike, the provisions of Subsection 35A-4-405(4) apply
beginning with the week in which the strike began even if the
claimant did not file for benefits immediately and continues
until the strike ends or until the claimant establishes subsequent
eligibility as required by Subsection 35A-4-405(4)(c).  For
example: the claimant left work for employer A due to a
disqualifying strike, and then obtained work for employer B
where he or she worked for a short period of time before being
laid off due to reduction of force.  If he or she then files for
unemployment benefits, and cannot qualify monetarily for
benefits based solely on his or her employment with employer
B, the claimant is not eligible for unemployment benefits.

R994-405-405.  Fomented by the Employer.
A strike will not result in a denial of benefits to claimants

if the employer or any of its agents or representatives conspired,
planned or agreed with any of the workers in promoting or
inciting the development of the strike.

R994-405-406.  Work Stoppage.
Work stoppage means that the claimant is no longer

working but it is not necessary for the employer to be unable to
continue to conduct business.  For the purposes of this rule, a
work stoppage exists when an employee chooses to withhold his
services in concert with fellow employees.

R994-405-407.  Grade, Group or Class of Worker.
(1)  A claimant is a member of the grade, group or class if:
(a)  the dispute affects hours, wages, or working conditions

of the claimant, even if the claimant is not a member of the
group conducting the strike or not in sympathy with its
purposes,

(b)  the labor dispute concerns all of the employees and as
a direct result causes a stoppage of their work,

(c)  the claimant is covered either by the bargaining unit or
is a member of the union, or

(d)  the claimant voluntarily refuses to cross a peaceful
picket line even when the picket line is being maintained by
another group of workers.

(2)  A claimant is not included in the grade, group or class
if:

(a)  the claimant is not participating in, financing, or
directly interested in the dispute or is not included in any way
in the group that is participating in or directly interested in the
dispute,

(b)  the claimant was an employee of a company that has
no work for him or her as a result of the strike, but the company
is not the subject of the strike and whose employee's wages,
hours or working conditions are not the subject of negotiation,

(c)  the claimant was an employee of a company that is out
of work as a result of a strike at one of its work sites but he or
she is not participating in the strike, will not benefit from the
strike, and the constitution of the union leaves the power to join
a strike with the local union, provided the governing union has
not concluded that a general strike is necessary, or

(d)  work continues to be available after a strike begins and
the claimant reported for work and performed work after the
strike began and was subsequently unemployed.

(3)  The burden of proof is on the claimant to show that he
or she is not participating in any way in the strike.

R994-405-408.  Strike Caused by Employer Non-Compliance
with State or Federal Laws.

If the strike was caused by the employer's failure to comply
with state or federal laws governing wages, hours, or working
conditions, the claimant is not disqualified as a result of the
strike.  However, to establish the strike was caused by unlawful
practices, the issue of an unfair labor practice must be one of the
grievances still subject to negotiation at the time the strike
occurs.  The making of such an allegation after the strike begins
will not enable workers to claim that such a violation was the
initiating factor in the strike.

R994-405-409.  Period of Disqualification.
The period of disqualification begins on the effective date

of the new or reopened claim and continues as long as all the
elements are present.  If the claimant has other employment
subsequent to the beginning of the strike which is insufficient
when solely considered to qualify for a new claim, the
disqualification under Subsection 35A-4-405(4) would continue
to apply.  It is not necessary for the employer involved in the
strike to be a base period employer for a disqualification to be
assessed.

R994-405-410.  Wages Used to Establish Claim as Provided
by Subsection 35A-4-405(4)(c).

(1)  Ineligibility following a strike.  A disqualification must
be assessed if the elements for disqualification are present, even
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if the claim is not based on employment with the employer
involved in the labor dispute.  Wages for an employer not
involved in the strike that are concurrent with employment for
an employer that is involved in the strike will not be used
independently to establish a claim in order to avoid a
disqualification.

(2)  New claim following strike.  If a claimant is ineligible
due to a strike, wages used in establishing a new claim must
have been earned after the strike began.  The job does not have
to be obtained after the strike but only those wage credits
obtained after the strike may be used to establish a new claim.
If the claimant has sufficient wages to qualify for a new benefit
year after his or her unemployment due to a strike, a new claim
may be established even if the claimant has a current benefit
year under which benefits have been denied due to a strike.

(3)  Redetermination after strike ends.  No wages from the
employer involved in the strike will be used to compute the new
benefit amount, until after the provisions of Subsection 35A-4-
405(4) no longer apply.  Any such redetermination must be
requested by the claimant and will be effective the beginning of
the week in which the request for a redetermination is made.

R994-405-411.  Availability.
If benefits are not denied under Subsection 35A-4-405(4),

the claimant's availability for work will be considered including
the amount of time spent walking picket lines and working for
the bargaining unit.  A refusal to seek work except with
employers involved in a lockout or strike is a restriction on
availability that will be considered in accordance with
Subsection 35A-4-405(3) and R994-403-115c.  A refusal to
accept work with an employer involved in a lockout or strike is
not disqualifying.

R994-405-412.  Suitability of Work Available Due to a
Strike.

Subsection 35A-4-405(3)(b) provides that new work is not
suitable and benefits will not be denied if the position offered is
vacant due directly to a strike, lockout or other labor dispute.  If
the claimant was laid off or furloughed prior to the strike, and an
offer of employment is made after the strike begins by the
former employer, it is considered an offer of new work.  The
vacancy must be presumed to be the result of the strike unless
the claimant had a definite date of recall, or recall has
historically occurred at a similar time.

R994-405-413.  Strike Benefits.
Strike benefits received by a claimant, which are paid

contingent upon walking a picket line or for other services, are
reportable income that must be deducted from any weekly
benefits to which the claimant is eligible in accordance with
provisions of Subsection 35A-4-401(3).  Money received for
performance of services in behalf of a striking union may not be
subject wages used as wage credits in establishing a claim.
However, money received as a general donation from the union
treasury that requires no personal services is not reportable
income.

R994-405-701.  Payments Following Separation - General
Definition.

Vacation and severance payments which a claimant is
receiving, has received or is entitled to receive are treated as
wages and the claimant's WBA is reduced as provided in R994-
401-301(1).  This is true even though vacation or severance
payments do not meet the statutory definition of wages.

R994-405-702.  Definition of Disqualifying Vacation and
Severance Pay.

(1)  Before a disqualification is assessed, the claimant must
be entitled to vacation or severance pay in addition to regular

wages.
(a)  Entitled To Receive.  The claimant may not receive

unemployment benefits for any week if he or she is eligible to
receive payment from the employer whether the payment has
already been made or will be made.  The week in which the
payment is actually received is not controlling in determining
when the payment is deductible.  It is not necessary for the
employer to assign such payment to a particular week on the
payroll records.

(b)  Severance or Vacation Pay Which Is Subject to
Negotiation.  If there is a question of whether the claimant is
entitled to receive a payment and the matter is being negotiated
by the court, a union, or the employer, it has not been
established the claimant is entitled to payment and therefore a
disqualification cannot be assessed.  However, when it is
determined the claimant is entitled to receive payment from the
employer, a disqualification will be assessed beginning with the
week in which the agreement is made establishing the right to
payment, provided the other elements are present.  An
overpayment will be established as appropriate.

(2)  Vacation Pay.
Vacation pay is not considered earned during the period of

time the claimant worked to qualify for the vacation pay, even
if the amount of vacation pay is dependent upon length of
service.

(3)  Separation Payments.
(a)  Any form of separation payment may subject the

claimant to disqualification under Subsection 35A-4-405(7) if
the payment would not have been made except for the severance
of the employment relationship.  If the payment is given at the
time of the separation but would have been made even if the
claimant was not separated, it is not a separation payment, but
is considered earnings assignable to the period of employment
subject to the provisions of Subsection 35A-4-401(7).  The
controlling factor is not the method used by the employer to
determine the amount of the payment, but the reason the
payment is being made.  The history of similar payments is
indicative of whether the payment is a bonus or is being made
as the result of the separation.  Whether a payment is based on
the number of years of service or some other factor does not
determine if the payment is disqualifying.  Payments made
directly to the claimant after separation and intended for the
purchase of health insurance, whether made in a lump sum or
periodically, are considered separation payments.  When a
business changes owners and some employees are retained by
the new owners, but all employees receive a similar payment
from the prior owner, the payment is not made subject to the
separation of the employees and therefore would be a bonus and
not a separation payment.  Accrued sick leave, paid at the time
of separation not because of an illness or injury is not
considered a separation payment and will not result in a
disqualification or a reduction in benefits under Subsection
35A-4-405(7).

(b)  Payments for Remaining on the Job.
When an employer offers an additional payment for

remaining on the job until a job is completed, the additional
remuneration will be considered an increased wage or bonus
attributable to a period of time prior to the date of separation,
not a severance payment.

(4)  Attributable to Weeks Following the Last Day of
Work.

All vacation and severance payments are attributable to a
period of time following the last day worked after a permanent
separation and assigned to weeks according to the following
guidelines:

(a)  Designated as Covering Specified Weeks.  If the
employer specified that the payment is for a number of weeks
which is consistent with the average weekly wage, the payment
is attributable to those weeks.  For example, if the claimant was
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entitled to two weeks of vacation or severance pay at his or her
regular wage or salary, the last day worked was a Wednesday,
and his or her normal working days were Monday through
Friday, the claimant is considered to have two weeks of pay
beginning on the Thursday following the last day of work.  The
claimant's earnings for the first week, including his or her wages
would normally exceed the weekly benefit amount; the claimant
would have a full week of pay for the second week, and would
have reportable earnings for Monday, Tuesday and Wednesday
of the following week.

(b)  Lump Sum Payments.  A lump sum payment is
assigned to a period of time by comparison to the employee's
most recent rate of pay.  The period of assignment following the
last day of work is equivalent to the number of days during
which the worker would have received a similar amount of his
or her regular pay.  For example, if the claimant received $500
in severance pay, and last earned $10 an hour working a 40 hour
week, the claimant's customary weekly earnings were $400 a
week.  The claimant is denied benefits for one week and must
report $100 as if it were earnings on the claim for the following
week.  The Department will ordinarily use a claimant's base
salary for calculations in this paragraph but if the claimant
provides verifiable evidence of a rate of pay higher than the base
salary in the period immediately preceding separation, that can
be used.

(c)  Payments Less than Weekly Benefit Amount.  If
separation payments are paid out over a specific period of time
and the claimant does not have the option to receive a lump sum
payment, the claimant will be entitled to have benefits reduced
as provided by Subsection 35A-4-401(3), pursuant to offset
earnings if the amount attributed to the week is less than the
weekly benefit amount.

(d)  If the claimant is entitled to both vacation and
separation pay, the payments are assigned consecutively, not
concurrently.

(5)  Temporary Separation.
A claimant is not entitled to benefits if it is established that

the week claimed coincides with a week:
(a)  Designated as a week of vacation.  If the separation

from the employer is not permanent and the claimant chooses to
take his or her vacation pay, or is filing during the time
previously agreed to as his or her vacation, the vacation pay is
assigned to that week.  If the employer has prepaid vacation pay
and at the time of a temporary layoff the claimant may still take
his or her vacation time after being recalled, the vacation pay is
not assigned to the weeks of the layoff unless the claimant
chooses to have the vacation pay assigned to those weeks, or the
employer, because of contractual obligations, must pay any
outstanding vacation due the claimant.

(b)  Designated as a vacation shutdown.  If the claimant
files during a vacation shutdown, and is entitled to vacation pay
equivalent to the length of the vacation shutdown, the vacation
pay is attributable to the weeks designated as a vacation
shutdown, even if the claimant chooses to actually take his or
her time off work before or after the vacation shutdown.  A
holiday shutdown is treated the same as a vacation shutdown.

R994-405-703.  Period of Disqualification.
Only those payments equal to or greater than the claimant's

weekly benefit amount require a disqualification.  Payments less
than the weekly benefit amount are treated the same as earnings
and deductions are made as provided by Subsection 35A-4-
401(3).

R994-405-704.  Disqualifying Separations.
If the claimant has been disqualified as the result of his or

her separation under either Subsections 35A-4-405(1) or 35A-4-
405(2), the vacation or separation pay cannot be used to satisfy
the requirement to earn six times the weekly benefit amount in

bona fide covered employment.

R994-405-705.  Base Period Wages.
Vacation pay is used as base period wages.  Separation

payments attributable to weeks following the separation can be
used as base period wages if the employer was legally required
to make such payments as provided in Section 35A-4-208.
Separation payments that are treated as wages will be assigned
to weeks in the manner explained in Subsections R994-405-
702(4).

R994-405-801.  Services in Education Institutions - General
Definition.

Subsection 35A-4-405(8) denies unemployment benefits
during periods when the claimant's unemployment is due to
school not being in session provided the claimant has been
given a reasonable assurance that he or she can return to work
when school resumes and the claimant intends to return when
school resumes.  Schools have traditionally not been in session
during the summer months, holidays and between terms.  This
circumstance is known to employees when they accept work for
schools.  In extending coverage to school employees, it was
intended such coverage would only be available when the
claimant is no longer attached in any way to a school and the
reason for the unemployment is not due to normal school
recesses or paid sabbatical leave.

R994-405-802.  Elements Required for Denial.
(1)  The claimant is ineligible if all of the following

elements are met:
(a)  The Claimant is an Employee of an Educational

Institution.
The claimant's benefits are based on employment for an

educational institution or a governmental agency established
and operated exclusively for the purpose of providing services
to an educational institution.  The service performed for the
educational institution may be in any capacity including
professional employees teachers, researchers and principals and
all non-professional employees including secretaries, lunch
workers, teacher's aides, and janitors.

(b)  School is Not in Session or the Claimant is on a Paid
Sabbatical Leave.

Benefits are only denied if the week for which benefits are
claimed is during a period between two successive academic
years or a similar period between two regular terms whether or
not successive, during a period of paid sabbatical leave provided
in the contract, or during holiday recesses and customary
vacation periods.

(c)  The claimant has a reasonable assurance of returning
to work for an educational institution at the next regular year or
term.

R994-405-803.  Educational Institution (School).
(1)  To be considered an educational institution it is not

necessary the school be non-profit or that it be funded or
controlled by a school district.  However, the instruction
provider must be sponsored by an "institution" that meets all of
the following elements:

(a)  An institution in which participants, trainees, or
students are offered an organized course of study or training
designed to transfer to them knowledge, skills, information,
doctrines, attitudes or abilities from, by or under the guidance
of an instructor or teacher.

(b)  The course of study or training is academic, technical,
trade, or preparation for gainful employment in an occupation.

(c)  The instruction provider is approved or licensed to
operate as a school by the State Board of Education or other
government agency authorized to issue such license or permit.

(2)  Head start programs operated by community based
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organizations, Indian tribes, or governmental associations as a
side activity in a sponsorship role do not meet the definition of
educational institution and therefore are not subject to the
disqualifying provisions of this rule.

R994-405-804.  Employee for an Educational Institution.
(1)  All employees of an educational institution, even

though not directly involved in educational activities, are subject
to the disqualifying provisions of Subsection 35A-4-405(8).
Also, employees of a state or local governmental entity are not
eligible for benefits provided the entity was established and
operated exclusively for the purpose of providing services to or
on behalf of an educational institution.  For example, if a school
bus driver is employed by the city rather than the school district,
he or she is not subject to a disqualification under Subsection
35A-4-405(8).

(2)  Ineligibility under Subsection 35A-4-405(8) shall only
apply if there are base period wages from an educational
institution.  If the claimant had sufficient non-school
employment in the base period to qualify for benefits, the
claimant may establish a claim based only on the non-school
employment and benefits would be payable during the period
between successive school terms, provided he or she is
otherwise eligible.  If the claimant continues to be unemployed
when school commences, he or she may be entitled to benefits
based upon the combined school and non-school employment.
In most cases this would result in higher weekly and maximum
benefit amounts, less the benefits already received.  A revision
of the monetary determination will be made effective the
beginning of the week in which the claimant submits a request
for a revision to include school employment.

R994-405-805.  Reasonable Assurance.
(1)  "Reasonable assurance" is defined as a written, oral, or

implied agreement that the employee will perform service in the
same or similar capacity during the ensuing academic year, term,
or remainder of a term.

(2)  Reasonable Assurance Presumed.
A claimant is presumed to have implied reasonable

assurance of employment during the next regular school year or
term with an educational institution if he or she worked for the
educational institution during the prior school term and there
has been no change in the conditions of his or her employment
that would indicate severance of the employment relationship.
Under such circumstances benefits initially will be denied.

(3)  Advised on Non-Recall.
If the claimant has been advised by proper school

administrative authorities that he or she will not be offered
employment when the next school term begins, benefits would
not be denied under Subsection 35A-4-405(8).

(4)  Offer of New Work by an Educational Institution.
Reasonable assurance is not limited to the same school

where the claimant was employed during the base period or the
same type of work, but includes any bona fide offer of suitable
work at any educational institution.  Reasonable assurance exists
if the terms and conditions of any new work offered in the
second term are not substantially less suitable, as defined by
Subsection 35A-4-405(3), than the terms and conditions of the
work performed during the first term.  A disqualification under
Subsection 35A-4-405(8) would begin with the week the
employment is offered, and a disqualification under Subsection
35A-4-405(3) may begin with the week in which the offered
employment would become available.  For example: if a
claimant was advised that due to reduction in enrollment he or
she will not be recalled by the school where he or she last
worked as a teacher's aide, but then obtains an offer of
employment as a librarian from another school or another school
district, a disqualification under Subsection 35A-4-405(8)
would be assessed beginning with the week in which the offer

of employment was made to the claimant, and a disqualification
under Subsection 35A-4-405(3) would begin at the beginning
of the school term if the work is not accepted.

(5)  Separated Due to a Quit or Discharge.
If the employment relationship is severed either due to a

quit or discharge, the provisions of Subsection 35A-4-405(8) do
not apply, but Subsections 35A-4-405(1) or 35A-4-405(2) may
apply and a disqualification, if assessed, would begin with the
effective date of the separation or the claim, whichever is later.

R994-405-806.  Substitute Teachers.
A substitute teacher is treated the same as any other school

employee.  If the claimant worked as a substitute teacher during
the prior school term, he or she is presumed to have a
reasonable assurance of having work under similar conditions
during the next term and benefits will be denied when school is
not in session.  However, for any weeks the claimant is not
called to work when school is in session, a disqualification
under Subsection 35A-4-405(8) would not apply.

R994-405-807.  Period of Disqualification.
The effective date of the unemployment insurance claim

does not have to begin between regular school terms for a
disqualification to apply, but benefits will be denied for a week
that begins during a period when school is not in session or the
claimant is on a paid sabbatical leave. A disqualification under
Subsection 35A-4-405(8) can only be assessed for weeks:

(1)  between two successive academic years or terms, or
(2)  during a break in school activity between two regular

terms even if the terms are not successive, including school
vacations and holidays as well as the break between academic
terms, or

(3)  when the claimant is on a paid sabbatical leave if the
claimant worked during the prior school year and has a contract
or reasonable assurance of working in any capacity for an
educational institution in the school term following the
sabbatical leave.  When the claimant is on an unpaid sabbatical
leave, benefits may be allowed provided he or she is otherwise
eligible including meeting the eligibility requirements of
Subsection 35A-4-403(1)(c) and R994-405-106(4).

R994-405-808.  Retroactive Payments.
Retroactive payments under Subsection 35A-4-406(2) may

be made after a disqualification has been assessed only if the
claimant:

(1)  is not a professional employee in an instructional,
research or administrative capacity,

(2)  was not offered an opportunity for employment for an
educational institution for the second academic years or terms,

(3)  filed weekly claims in a timely manner as instructed,
and

(4)  benefits were denied solely by reason of Subsection
35A-4-405(8).

R994-405-901.  Professional Athletes.
(1)  Eligibility for Professional Athletes.
A claimant who has performed services as a professional

athlete for substantially all of his or her base period is not
eligible for benefits between successive sports seasons or similar
periods when the claimant has a reasonable assurance of
performing those services in the next sports season or similar
period.

(2)  Substantially All Services Performed in a Base Period.
A claimant has performed services as a professional athlete

for substantially all of his or her base period when the base
period wages from that work equal 90 percent or more of the
claimant's total base period wages.

(3)  Definition of Professional Athlete.
For the purposes of determining eligibility for benefits, a
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claimant is a professional athlete when he or she is employed as
a competitive athlete or works as a specified ancillary employee.
Employment as a competitive athlete includes preparing for and
participating in competitive sports events.  Specified ancillary
employees are managers, coaches, and trainers who are
employed by professional sports organizations and referees and
umpires employed by professional sports leagues or
associations.

(4)  Reasonable Assurance.
(a)  The claimant has a reasonable assurance of performing

services as a professional athlete during the next sports season
or similar period when the claimant has:

(i)  a multi-year contract with a professional sports
organization, league or association;

(ii)  a year-to-year contract and no indication of release;
(iii)  no contract but the employer affirms intent to recall;
(iv)  no contract but an employer representative confirms

that the claimant is being considered for next season; or
(v)  no contract but plans to pursue employment as a

professional athlete.
(b)  The claimant does not have a reasonable assurance if

he or she has no contract and has withdrawn from sports as a
professional athlete.

R994-405-902.  Base Period Wage Credits.
(1)  If the claimant has a reasonable assurance of

performing services as a professional athlete during the next
sports season or similar period and 90 percent or more of the
claimant's base period wage credits were earned as a
professional athlete, neither those wage credits nor any other
base period wage credits can be used to establish monetary
eligibility for any weeks that begin during a period between the
applicable sports seasons or similar periods.

(2)  All of the claimant's base period wage credits can be
used if the claimant did not earn 90 percent or more of his or her
base period wage credits as a professional athlete.

(3)  All of the claimant's base period wages credits can be
used to establish monetary eligibility for any weeks that begin
during the applicable sports season or similar period.

R994-405-1001.  Aliens - General Definition.
The protection provided by the unemployment insurance

program is limited to American citizens and people who are
lawfully admitted to the United States.  It is not the intent of this
program to subsidize people who have worked unlawfully or
who cannot legally accept employment.  All claimants will be
required, as a condition of eligibility, to sign a declaration under
penalty of perjury stating whether the claimant is a citizen or
national of the United States, or if not, whether the claimant is
lawfully admitted to the United States with permission to work.
A claimant who certifies to lawful admission must present
documentary evidence.  A denial of benefits under Subsection
35A-4-405(10) can only be made if there is a preponderance of
evidence the claimant is not legally admitted to work.  Benefits
must be denied to claimants who are NOT United States citizens
unless they are lawfully present BOTH during the base period
of the claim and while filing for benefits.  In addition, to be
considered "available for work," a claimant must be legally
authorized to work at the time benefits are claimed.

R994-405-1002.  Alien Status.
(1)  An alien may establish wage credits and qualify for

benefit payments if he or she was:
(a)  Lawfully admitted for permanent residence at the time

the services were performed, or
(b)  Lawfully present for the purpose of performing the

services, or
(c)  Permanently residing in the United States under color

of law at the time the services were performed, or

(d)  Granted the status of "refugee" or "asylee" by the
Immigration and Nationality Act, United States Code Title 8,
Section 1101 et seq.

(2)  The status of temporary residence or the granting of
work authorization does not confer retroactive lawful presence
for purposes of monetary entitlement or work authorization.

R994-405-1003.  Lawfully Admitted for Permanent
Residence.

A claimant who is lawfully admitted for permanent
residence must be given a dated employment authorization or
other appropriate work permit by the US Citizenship and
Immigration Services (USCIS).

R994-405-1004.  Lawfully Present for the Purpose of
Performing Services.

These are aliens with work permits issued by USCIS who
have received permission to work in the United States.  Aliens
who do not possess USCIS documentation have not been
processed through USCIS procedures and are not lawfully
present in the United States.  Aliens permitted to reside in the
United States temporarily have privileges accorded by USCIS
which may include work authorization.  The claimant's work
authorization must be printed on the document or stamped on
the form.

R994-405-1005.  Permanently Residing in U.S. Under Color
of Law.

Eligibility can be established if:
(1)  The USCIS knows of the alien's presence and has

provided the alien with written assurance that deportation is not
planned, and

(2)  The alien is "permanently residing" which means the
USCIS has given the alien permission to remain in the U.S. for
an indefinite period of time.  Individuals who have been granted
the status of refugees or have been granted asylum have been
defined by the USCIS as individuals who are permanently
residing "under color of law."

R994-405-1006.  Section 1182(d)(5)(A) of the Immigration
and Nationality Act.

For reference, 8 USC 1182(d)(5)(A) includes people,
referred to as parolees, admitted under specific authorization
given by the United States Attorney General and those paroled
into the United States temporarily for emergent reasons or for
reasons rooted in the public interest, including crew members
refused shore leave who are admitted on parole for medical
treatment.  All of these individuals are issued USCIS forms
endorsed to show work status.

R994-405-1007.  Procedural Requirements.
(1)  Verification of Status.
If the claimant states he or she is an alien, the claimant

must present documentary evidence of alien status.  Acceptable
evidence includes:

(a)  An alien registration document or other proof of
immigration registration from USCIS that contains the
claimant's alien admission number or alien file number, or

(b)  Other documents that constitute reasonable evidence
indicating a satisfactory alien status such as a passport.

(2)  Verification by the Department.
The Department must verify documentation referred to in

Subsection R994-405-1007(1) with the USCIS through an
automated system or other system designated by the USCIS.
This system must protect the claimant's privacy as required by
law.  The Department must use the claimant's alien file number
or alien admission number as the basis for verifying the alien
status.  If the claimant provides other documents, the
Department must submit a photocopy of the documents to
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USCIS for verification.  Pending verification of the alien's
documentation, the Department may not delay, deny, reduce or
terminate the claimant's eligibility for benefits.

(3)  Claimant Rights.
(a)  Reasonable Opportunity to Submit Documentation.
The Department will provide the claimant with a

reasonable opportunity to submit documentation establishing
satisfactory alien status if such documentation is not presented
at the time of filing.  The Department will also provide the
claimant reasonable opportunity to submit evidence of
satisfactory alien status if the documentation presented is not
verified by the USCIS.  The claimant will initially be given three
weeks to provide documentation or advise the Department as to
any circumstances that would justify an extension of the time
allowed.  Failure to provide documentation or request an
extension of time will result in a denial of benefits under
Subsection 35A-4-403(1)(e) or Sections R994-403-122e
through R994-403-128e.

(b)  Disqualification Restrictions.
The Department will not delay, deny, reduce or terminate

a claimant's eligibility for benefits on the basis of alien status
until a reasonable opportunity has been provided for the
claimant to present required documentation or pending its
verification after the claimant presents the documents.  The
claimant will be considered at fault in the creation of any
overpayment if benefits were paid based on the claimant's
unverifiable assertion of legal admission.

(c)  Notice of Disqualification.
When benefits are denied by reason of alien status, a

written, appealable decision must be issued to the claimant
stating the evidence upon which the denial is based, the findings
of fact, and the conclusion of law.

R994-405-1008.  Preponderance of Evidence.
Benefits will be denied only if the preponderance of

evidence supports denial.  Aliens are presumed lawfully
admitted or lawfully present under the Immigration and
Nationality Act until it is established by a preponderance of
evidence they are not lawfully admitted.  The preponderance of
evidence required to support a denial of benefits is not satisfied
by a lack of evidence.  Therefore, the claimant's certification as
to citizenship or legal alien status should be accepted while
USCIS is being contacted for verification.

R994-405-1009.  Availability for Work.
While filing for benefits, an alien must show authorization

to work to be considered available for work as required under
Subsection 35A-4-403(1)(c).  An alien with temporary resident
status may be granted authorization to engage in employment in
the United States.  In such cases the alien will be provided with
an "employment authorized" endorsement or other appropriate
work permit.  Termination of "temporary residence status" can
be made by the United States Attorney General only upon a
determination the alien is deportable.

R994-405-1010.  Periods of Ineligibility.
Any wages earned during a period of time when the alien

was not in legal status, cannot be used in the monetary
determination, and a disqualification must be assessed under
Subsection 35A-4-405(10).  If the claimant was in legal status
during a portion of the base period, only wages earned during
that portion may be used to establish a claim.  If the alien did
earn sufficient wage credits while in legal status, but is no
longer in legal status at the time the benefits are claimed, the
claimant is ineligible under Subsection 35A-4-403(1)(c) because
he or she cannot legally obtain employment.

KEY:  unemployment compensation, employment,
employee's rights, employee termination

March 1, 2017 35A-4-502(1)(b)
Notice of Continuation May 16, 2013 35A-1-104(4)

35A-4-405


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123
	Page 124
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137
	Page 138
	Page 139
	Page 140
	Page 141
	Page 142
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150
	Page 151
	Page 152
	Page 153
	Page 154
	Page 155
	Page 156
	Page 157
	Page 158
	Page 159
	Page 160
	Page 161
	Page 162
	Page 163
	Page 164
	Page 165
	Page 166
	Page 167
	Page 168
	Page 169
	Page 170
	Page 171
	Page 172
	Page 173
	Page 174
	Page 175
	Page 176
	Page 177
	Page 178
	Page 179
	Page 180
	Page 181
	Page 182
	Page 183
	Page 184
	Page 185
	Page 186
	Page 187
	Page 188
	Page 189
	Page 190
	Page 191
	Page 192
	Page 193
	Page 194
	Page 195
	Page 196
	Page 197
	Page 198
	Page 199
	Page 200
	Page 201
	Page 202
	Page 203
	Page 204
	Page 205
	Page 206
	Page 207
	Page 208
	Page 209
	Page 210
	Page 211
	Page 212
	Page 213
	Page 214
	Page 215
	Page 216
	Page 217
	Page 218
	Page 219
	Page 220

