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R13. Administrative Services, Administration.

R13-3. Americans with Disabilities Act Grievance
Procedures.

R13-3-1. Authority and Purpose.

(1) This rule is made under authority of Section 63A-1-
105.5 and Subsection 63G-3-201(3). As required by 28 CFR
35.107, the Utah Department of Administrative Services, as a
public entity that employs more than 50 persons, adopts and
publishes the grievance procedures within this rule for the
prompt and equitable resolution of complaints alleging any
action prohibited by Title II of the Americans with Disabilities
Act, as amended.

(2) The purpose of this rule is to implement the provisions
of 28 CFR 35 which in turn implements Title I of the
Americans with Disabilities Act, which provides that no
individual shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of a public
entity, or be subjected to discrimination by the department
because of a disability.

R13-3-2. Definitions.

(1) "ADA Coordinator" means the employee assigned by
the executive director to investigate and facilitate the prompt
and equitable resolution of complaints filed by qualified persons
with disabilities. The ADA Coordinator may be a representative
ofthe Department of Human Resource Management assigned to
the Department.

(2) "Department" means the Department of Administrative
Services created by Section 63A-1-104.

(3) "Designee" means an individual appointed by the
executive director or a director to investigate allegations of
ADA non-compliance in the event the ADA Coordinator is
unable or unwilling to conduct an investigation for any reason,
including a conflict of interest. A designee does not have to be
an employee of the department; however, the designee must
have a working knowledge of the responsibilities and
obligations required of employers and employees by the ADA.

(4) "Director" means the head of the division of the
Department affected by a complaint filed under this rule.

(5) "Disability" means, with respect to an individual, a
physical or mental impairment that substantially limits one or
more of the major life activities of such individual; a record of
such an impairment; or being regarded as having such an
impairment.

(6) "Executive Director" means the executive director of
the department.

(7) "Major life activities" include caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, and working. A
major life activity also includes the operation of a major bodily
function, such as functions of the immune system, normal cell
growth, digestive, bowel, bladder, neurological, brain,
respiratory, circulatory, endocrine, and reproductive functions.

(8) "Qualified Individual" means an individual who meets
the essential eligibility requirements for the receipt of services
or the participation in programs or activities provided by the
Department. A "qualified individual” is also an individual who,
with or without reasonable accommodation, can perform the
essential functions of the employment position that individual
holds or desires.

R13-3-3. Filing of Complaints.

(1) Any qualified individual may file a complaint alleging
noncompliance with Title II of the Americans with Disabilities
Act, as amended, or the federal regulations promulgated
thereunder.

(2) Qualified individuals shall file their complaints with
the Department's ADA Coordinator, unless the complaint

alleges that the ADA Coordinator was non-compliant, in which
case qualified individuals shall file their complaints with the
Department's designee.

(3) Qualified individuals shall file their complaints within
90 days after the date of the alleged noncompliance to facilitate
the prompt and effective consideration of pertinent facts and
appropriate remedies; however, the Executive Director has the
discretion to direct that the grievance process be utilized to
address legitimate complaints filed more than 90 days after
alleged noncompliance.

(4) Each complaint shall:

(a) include the complainant's name and address;

(b) include the nature and extent of the individual's
disability;

(c) describe the department's alleged discriminatory action
in sufficient detail to inform the department of the nature and
date of the alleged violation;

(d) describe the action and accommodation desired; and

(e) be signed by the complainant or by his legal
representative.

(5) Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

(6) Ifthe complaint is not in writing, the ADA coordinator
or designee shall transcribe or otherwise reduce the complaint
to writing upon receipt of the complaint.

(7) By the filing of a complaint or a subsequent appeal, the
complainant authorizes necessary parties to conduct a
confidential review all relevant information, including records
classified as private or controlled under the Government
Records Access and Management Act, Utah Code, Subsection
63G-2-302(1)(b) and Section 63G-2-304,consistent with 42
U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C. Section
12112(d)(3)(B) and (C), and relevant information otherwise
protected by statute, rule, regulation, or other law.

R13-3-4. Investigation of Complaints.

(1) The ADA coordinator or designee shall investigate
complaints to the extent necessary to assure all relevant facts are
collected and documented. This may include gathering all
information listed in Subsection R13-3-3(4) and (7) of this rule
if it is not made available by the complainant.

(2) The ADA coordinator or designee may seek assistance
from the Attorney General's staff, and the department's human
resource and budget staff in determining what action, if any,
should be taken on the complaint. The ADA coordinator or
designee may also consult with the director of the affected
division in making a recommendation.

(3) The ADA coordinator or designee shall consult with
representatives from other state agencies that may be affected by
the decision, including the Governor's Office of Management
and Budget, the Department of Human Resource Management,
the Division of Risk Management, the Division of Facilities
Construction and Management, and the Office of the Attorney
General before making any recommendation that would:

(a) involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation; or

(b) require facility modifications.

R13-3-5. Recommendation and Decision.

(1) Within 15 working days after receiving the complaint,
the ADA coordinator or designee shall recommend to the
director what action, if any, should be taken on the complaint.
The recommendation shall be in writing or in another accessible
format suitable to the complainant.

(2) Ifthe ADA coordinator or designee is unable to make
a recommendation within the 15 working day period, the
complainant shall be notified in writing, or in another accessible
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format suitable to the complainant, stating why the
recommendation is delayed and what additional time is needed.

(3) The director may confer with the ADA coordinator or
designee and the complainant and may accept or modify the
recommendation to resolve the complaint. The director shall
render a decision within 15 working days after the director's
receipt of the recommendation from the ADA coordinator or
designee. The director shall take all reasonable steps to
implement the decision. The director's decision shall be in
writing, or in another accessible format suitable to the
complainant, and shall be promptly delivered to the
complainant.

R13-3-6. Appeals.

(1) The complainant may appeal the director's decision to
the executive director within ten working days after the
complainant's receipt of the director's decision.

(2) The appeal shall be in writing or in another accessible
format reasonably suited to the complainant's ability.

(3) The executive director may name a designee to assist
on the appeal. The ADA coordinator and the director's designee
may not also be the executive director's designee for the appeal.

(4) In the appeal the complainant shall describe in
sufficient detail why the decision does not effectively address
the complainant's needs.

(5) The executive director or designee shall review the
ADA coordinator's recommendation, the director's decision, and
the points raised on appeal prior to reaching a decision. The
executive director may direct additional investigation as
necessary.  The executive director shall consult with
representatives from other state agencies that would be affected
by the decision, including the Governor's Office of Management
and Budget, the Department of Human Resource Management,
the Division of Risk Management, the Division of Facilities
Construction and Management, and the Office of the Attorney
General before making any decision that would:

(a) involve an expenditure of funds beyond what is
reasonably able to be accommodated within the applicable line
item so that it would require a separate appropriation; or

(b) require facility modifications

(6) The executive director shall issue a final decision
within 15 working days after receiving the complainant's appeal.
The decision shall be in writing, or in another accessible format
suitable to the complainant, and shall be promptly delivered to
the complainant.

(7) Ifthe executive director or designee is unable to reach
a final decision within the 15 working day period, the
complainant shall be notified in writing, or by another accessible
format suitable to the complainant, why the final decision is
being delayed and the additional time needed to reach a final
decision.

R13-3-7. Record Classification.

(1) Records created in administering this rule are classified
as "protected" under Subsections 63G-2-305(24), and (25).

(2) After issuing a decision under Section R13-3-5 or a
final decision upon appeal under Section R13-3-6, portions of
the record pertaining to the complainant's medical condition
shall be classified as "private" under Subsection 63G-2-
302(1)(b) or "controlled" under Section 63G-2-304, consistent
with 42 U.S.C. 12112(d)(4)(A), (B), and (C) and 42 U.S.C.
12112(d)(3)(B) and (C), at the option of the ADA coordinator.

(a) The written decision of the division director or
executive director shall be classified as "public," and all other
records, except controlled records under Subsection R13-3-7(2),
classified as "private."

R13-3-8. Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to individuals under:

(a) the state Anti-Discrimination Complaint Procedures,
Section 34A-5-107, and Section 67-19-32;

(b) the Federal ADA Complaint Procedures, 28 CFR
35.170 through 28 CFR 35.178; or

(c) any other Utah State or federal law that provides equal
or greater protection for the rights of individuals with
disabilities.

KEY: grievance procedures, disabled persons
April 23,2018
Notice of Continuation October 10, 2017

63A-1-105.5
63G-3-201(3)
28 CFR 35.107
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R137. Career Service Review Office, Administration.
R137-2. Government Records Access and Management Act.
R137-2-1. Purpose.

The purpose of this rule is to provide procedures for access
to government records of the Career Service Review Office.

R137-2-2. Authority.

The authority for this rule is found in Sections 63G-2-204
of the Government Records Access and Management Act
(GRAMA) and 63A-12-104 ofthe Utah Administrative Services
Code.

R137-2-3. Definitions.

A. "Administrator" means the Administrator of the Career
Service Review Office as set forth at Sections 67-19a-101(1)
and 67-19a-204.

B. "CSRO" means the Career Service Review Office.

C. "GRAMA" means the Government Records Access and
Management Act as enacted by the 1992 Utah Legislature,
Sections 63G-2-101 through 901, Utah Code Annotated.

D. "Records Officer" means the individual responsible to
fulfill Section 63G-2-103(25) of the GRAMA.

R137-2-4. Records Officer.

A. The records officer for the CSRO shall be the
administrative assistant.

B. Therecords officer shall review and respond to requests
for access to CSRO records, according to Section 63A-12-103.

R137-2-5. Requests for Access.

A. Requests for access to CSRO records shall be in writing
and must include the requester's name, mailing address, daytime
telephone number if available, and a brief but reasonably
specific description of the records being requested. A records
access form may be obtained from the CSRO upon request, but
this form is not required in order to petition for access to CSRO
records.

B. Requests should be directed to the Records Officer,
Career Service Review Office, 1120 State Office Building, Salt
Lake City, UT 84114.

C. The CSRO is not required to respond to requests
submitted to the wrong person, agency or location within the
time limits set by the GRAMA.

R137-2-6. Fees.

A. Reasonable fees may be charged for copies of records
provided upon request. Fees for photocopying may be charged
as authorized by Section 63G-2-203. A fee schedule may be
obtained from the CSRO by telephoning 801-538-3048 or by
making a personal inquiry at the office during regular business
hours.

B. The CSRO may require payment of past fees and future
fees before beginning to process a request if fees are expected to
exceed $50.00, or if the requester has not paid fees from
previous requests.

R137-2-7. Waiver of Fees.

Fees for duplication and compilation of a record may be
waived under certain circumstances described in Section 63G-2-
203(4). Requests for application of a waiver of a fee may be
made to the CSRO records officer.

R137-2-8. Requests to Amend a Record.

A. An individual may contest the accuracy or
completeness of a document pertaining to the requester,
pursuant to Section 63G-2-603. Requests to amend a record
shall be processed as informal adjudications under the Utah
Administrative Procedures Act. All requests to amend a record
must include the requester's name, mailing address, daytime

telephone number if available, and a brief but reasonably
specific description of the record to be amended.

B. Adjudicative proceedings concerning requests to amend
a record or records under the GRAMA shall be informal
adjudicative proceedings and shall comply with Section 63G-2-
401 et seq.

R137-2-9. Time Periods under GRAMA.

The provisions of Rule 6 of the Utah Rules of Civil
Procedure shall apply to calculate time periods specified in
GRAMA.

R137-2-10. Appeal of Agency Decision.

A. If a requester is dissatisfied with the CSRO's initial
decision, the requester may appeal that decision to the CSRO
administrator under the procedures of Section 63G-2-401 et seq.

B. A person may contest the accuracy or completeness of
a document pertaining to that individual according to Section
63G-2-603. The initial request must be made to the CSRO
administrative assistant. ~ An appeal from the CSRO
administrative assistant's decision may be made to the CSRO
administrator under the procedures of Section 63G-2-603.

C. Appeals of requests to amend a record shall be informal
adjudications under the Utah Administrative Procedures Act.

R137-2-11. Request for Access for Research Purposes.

Access to private or controlled records for research
purposes is allowed by GRAMA under Section 63G-2-202(8).
Requests for access to such records for research purposes may
be made directly to the CSRO records officer.

KEY: public records, records access

July 1, 2010 63G-2-101 through 63G-2-901

Notice of Continuation Ap6i A;2D93 through 63A-12-104
67-19a-203(8)
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R152. Commerce, Consumer Protection. 13-15-3(1)
R152-1. Division of Consumer Protection Buyer Beware List 13-16-12
Rule.

R152-1-1. Buyer Beware List.

(1) Authority and purpose.

(a) This rule is promulgated pursuant to:

(i) the Division's general authority as set forth in Utah
Code Section 13-2-5; and

(ii) specific authority granted to the Division in:

(A) Utah Code Section 13-11-8(2); and

(B) Utah Code Section 13-15-3(1).

(b) The purposes of this rule are to:

(i) protect consumers from individuals and businesses who
have engaged in and committed deceptive acts or practices, or
have engaged in and committed unconscionable acts or
practices;

(ii) supply consumers with pertinent information about the
nature of deceptive acts or practices committed or engaged in by
certain persons against whom the Division has taken action; and

(iii) encourage the development of fair consumer sales
practices and wise decision making by consumers.

(2) Placement on the Buyer Beware List.

(a) The following circumstances warrant a person's being
placed on the Buyer Beware List:

(i) failure or refusal to respond to an administrative
subpoena of the Division;

(i) after notification and opportunity to respond, failure or
refusal to respond to a consumer complaint on file with the
Division establishing a reasonable basis from which the
Division may assert jurisdiction;

(iii) failure to comply with an order issued by the Division,
including a default order; or

(iv) breach of a settlement agreement, stipulation,
assurance of voluntary compliance, or similar instrument entered
into with the Division.

(b) Failure or refusal to respond is evidenced:

(i) where certified mail, properly addressed, is returned to
the Division as unclaimed or refused;

(i1) where the person who is responsible to respond:

(A) allows a compliance deadline, as set forth in a statute,
rule, or in a properly served order, citation, or notice, to pass
without taking action or communicating with the Division; or

(B) indicates to the Division that the person does not
intend to comply; or

(iii) in any circumstances comparable to those set forth in
this subsection (2)(b)(i)-(ii).

(3) Removal from Buyer Beware List.

A person whose name is included in the Buyer Beware List
may qualify to have the listing removed by:

(a)(i) demonstrating that the person has had no complaints
filed against the person with the Division for a period of 90
consecutive days after being placed on the list; and

(ii) complying with all aspects of the order entered against
the person by the Division, including full payment of any
administrative fines assessed;

(b) providing a sufficient response to an outstanding
Division subpoena;

(c) providing a satisfactory response to outstanding
Division inquiries; or

(d) entering into a stipulated settlement with the Division
that:

(i) resolves all allegations raised by the Division in its
action; and

(ii) supersedes any previous order issued by the Division
in the action.

KEY: consumer protection, buyer beware list
June 8, 2015 13-2-5(1)
Notice of Continuation April 15, 2015 13-11-8(2)
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R152. Commerce, Consumer Protection.
R152-1a. Internet Content Provider Ratings Methods Rule.
R152-1a-1. Authority and Purpose.

In accordance with Utah Code Sections 76-10-1231(7)(c)
and 76-10-1233(2), these rules (R152-1a) establish acceptable
rating methods by which a content provider may restrict access
to material harmful to minors.

R152-1a-2. Definitions.

As used in these rules (R152-1a):

(1) "Content provider" is as defined in Utah Code Section
76-10-1230.

(2) "Harmful to minors" is as defined in Utah Code
Section 76-10-1201.

(3) "HTML" means Hypertext Markup Language, the
authoring language used to create documents on the Internet,
which defines the structure and layout of an Internet document.

(4) "URL" means an Internet address, usually consisting
of at least an access protocol and a domain name.

(5) "Utah content provider" means a content provider
described in Utah Code Section 76-10-1233(1).

R152-1a-3. Compliance with Utah Code Section 76-10-
1233(1).

A Utah content provider may comply with Utah Code
Section 76-10-1233(1) by rating material harmful to minors with
a rating label:

(1) listed in R152-1a-4; and

(2) placed in a location listed in R152-1a-5.

R152-1a-4. Acceptable Rating Labels.

A Utah content provider may rate material harmful to
minors with one of the following labels:

(1) "XXX" in all capital letters;

(2) "xxx" in all lower case letters; or

(3) "-NFM-" which consists of the letters NFM in all
capital letters:

(a) immediately preceded by a single hyphen, en dash, or
em dash; and

(b) immediately followed by a single hyphen, en dash, or
em dash.

R152-1a-5. Acceptable Rating Locations.

A Utah content provider may rate material harmful to
minors by placing a label listed in R152-1a-4 in one of the
following locations:

(1) ifthe material harmful to minors is contained within an
Internet website:

(a) within the URL of the website; or

(b) within the first 300 characters of the HTML for the
website;

(2) if'the material harmful to minors is contained within an
email message:

(a) within the first 300 characters of the email message;

(b) in the subject line of the email message;

(c) in the return address of the email message; or

(d) in any of the descriptive headers of the email message;
or

(3) if the material harmful to minors is contained within a
chat-room message or any other type of instant message:

(a) within the first 300 characters of the chat-room
message or instant message; or

(b) within the personal identification of the sender of the
chat-room message or instant message.

KEY: Internet ratings, consumer protection
September 18, 2006 76-10-1231(7)(c)
Notice of Continuation July 15, 2016 76-10-1233(2)
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R152. Commerce, Consumer Protection.
R152-6. Administrative Procedures Act Rule.
R152-6-1. Designation of Adjudicative Proceedings.

A. All adjudicative proceedings within the Division are
designated as informal proceedings.

B. Notwithstanding Subsection A, a party may move to
convert proceedings to formal adjudicative proceedings in
accordance with the provisions of Subsection 63G-4-202(3).

C. No hearing will be held unless specifically allowed or
required under any laws administered by the Division, or by the
Utah Administrative Procedures Act.

R152-6-2. Designation of Presiding Officer.

The presiding officer in any proceeding shall be the
director of the division. The director may designate another
person to act as presiding officer in any proceeding or portion
thereof.

KEY: administrative procedures, government hearings,
consumer protection

January 9, 2017 13-2-5(1)
Notice of Continuation December 1, 2016
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R152. Commerce, Consumer Protection.
R152-11. Utah Consumer Sales Practices Act Rule.
R152-11-1. Purposes, Rules of Construction.

A. These substantive rules are adopted by the Director of
the Division of Consumer Protection pursuant to Section 8 of
Chapter 188 of the Laws of Utah, 1973 (Utah Consumer Sales
Practices Act, Utah Code Annotated Section 13-11-1 et seq., as
amended). Without limiting the scope of any section of the
Utah Consumer Sales Practices Act or any other rule, these rules
are intended to promote their purposes and policies. The
purpose and policies of these rules are to:

(1) define with reasonable specificity acts and practices
which violate Section 4 of the Utah Consumer Sales Practices
Act.

(2) protect consumers from suppliers who engage in
referral sellings, commit deceptive acts or practices, or commit
unconscionable acts or practices.

(3) encourage the development of fair consumer sales
practices.

(4) supplement and compliment any other rules
promulgated by the State of Utah or any agency or subdivision
thereof or any other governmental entity.

B. Definitions.

(1) "Advertisement" means any written, visual, or oral
communication made to a consumer by means of newspaper,
magazine, circular, billboard, direct mailing, sign, radio,
television or otherwise, which identifies or represents the terms
of any item of goods, service, franchise, distributorship or
intangible which may be transferred in a consumer transaction.

(2) "Consumer Commodity" means any subject of a
consumer transaction.

(3) "Express Authorization" means the agreement of the
consumer expressed in a form that is evidenced by a written
agreement signed by the consumer or by any electronically
transferred authorization from the consumer that is stored,
recorded, or retained by the supplier, such as a facsimile
transmission, e-mail, telephonic, or other electronic means.

(4) "Fixture" or "Fixtures" means goods or products that
are not readily removable from a permanent structure or land
itself such as shingling, siding and or windows or other like
improvements and which, when they thus become so related to
particular real estate that an interest in them arises under real
estate law.

(5) "Goods" mean all things which are movable at time of
identification to the contract for sale other than the money in
which the price is to be paid and things in action.

(6) "Service" means performance of labor or any act for
the benefit of another.

(7) "Offer" means any attempt to effect, an offer to enter
into a consumer transaction.

(8) "Product" means any goods, services, consumer
commodity, or other property, both tangible and intangible
(except securities and insurance) which is the subject or object
of a consumer transaction.

(9) All other terms used in these regulations shall carry the
same meaning and definition as in the Utah Consumer Sales
Practices Act unless otherwise specified, consistent with that
Act.

R152-11-2. Exclusions and Limitations in Advertisement.
A. It is a deceptive act or practice for a supplier in
connection with a consumer transaction, in the sale or offering
for sale of a consumer commodity to make any offer in written
or printed advertising or promotional literature without stating
clearly and conspicuously in close proximity to the words
stating the offer of any material exclusions, reservations,
limitations, modifications, or conditions. The following are
examples of the types of material exclusions, reservations,
limitations, modifications, or conditions of offers which must be

clearly stated:

(1) An advertisement for any consumer commodity not
disclosing the amount of any additional charge for any of the
features displayed or listed in the advertisement would be
deceptive.

(2) An advertisement for an article of clothing must state
that there is an additional charge for sizes above or below a
certain size if such is the case.

(3) An advertisement which offers floor covering with an
additional charge for room sizes above or below a certain size
must disclose the nature and amount of additional charge.

(4) An advertisement for a consumer commodity sold from
more than one outlet under the direct control of the supplier
causing the advertisement to be made must state:

(a) Which outlets within the area served by the publication
in which the advertisement appears either have or do not have
certain features mentioned in the advertisement;

(b) Which outlets within the area served by the publication
in which the advertisement appears charge rates higher than the
rate mentioned in advertisement. For example:

TABLE

"Rug Shampooer - $15.00 a day at
West 3rd Street South Office -
all other Tocations are more."

(c) An advertisement for a consumer commodity sold from
outlets not under the direct control of the supplier causing the
advertisement to be made does not violate Section 2a(4)(a) or
2a(4)(b) of this rule if it states that the consumer commodity is
available only at participating independent dealers.

(5) An advertisement for any consumer commodity
requiring installation must reflect the exact price of the
commodity and if the price includes installation or if installation
is additional.

(6) Ifthe advertised price is available only during certain
hours of the day or certain days of the week that fact must be
stated along with the hours and days the price is available.

(7) Ifthe advertisement involves or pictures more than one
consumer commodity (for example: a sofa, cocktail table and
two commodes) and the advertised price applies only if the
complete set is purchased, that fact must be stated.

(8) If there is a minimum amount (or maximum amount)
that must be purchased for the advertised price to apply, that
fact must be stated.

(9) If an advertisement specifies a price for a consumer
commodity which includes a trade-in, that fact must be stated.
For example: a 6 volt battery for $50.00 plus your old battery.

(10) Ifthere are "additional" items that must be purchased
for the advertised price to apply that fact must be so stated.

(11) These examples are intended to be illustrative only
and do not limit the scope of any section of the Utah Consumer
Sales Practices Act or of this or any other rule or regulation.

B. Offers made orally, such as through radio or television
advertising, must include a conspicuously clear and oral
statement of any material exclusions, reservations,
modifications, or conditions.

C. If an error is made in advertising, either by pricing,
wording, picture, or description, it shall be the responsibility of
the supplier to retract or correct the error. A retraction is
necessary when it cannot be shown that the error was due to the
fault of the advertising medium. If it can be documented that
the responsibility rests with the advertising medium, a retraction
by the supplier is not necessary but the supplier may post a
correction in close proximity to the merchandise which was
advertised incorrectly.

R152-11-3. Bait Advertising/Unavailability of Goods.
A. Definitions: For the purposes of this rule, the following
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definitions shall apply:

(1) "Raincheck" means a written document evidencing a
consumer's entitlement to purchase advertised items at an
advertised price within the time limits set forth in paragraph d.
of this rule.

(2) "Salesperson" means the supplier or his agent or
employee who interacts personally or directly with a consumer
in negotiating or effecting a consumer transaction.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction for a supplier to offer to sell consumer
commodities when the offer is not a bona fide effort to sell the
advertised consumer commodities. An offer is not bona fide if:

(1) A supplier uses a statement or illustration in any
advertisement which would create in the mind of a reasonable
consumer a false impression of the grade, quality, quantity,
make, value, model, year, size, color, usability, or origin of the
consumer commodities offered or which otherwise
misrepresents the consumer commodities in such a manner that,
on subsequent disclosure or discovery of the true facts, the
consumer is diverted from the advertised consumer commodities
to other consumer commodities. An offer is not bona fide, even
though the true facts are made known to the consumer before he
views the advertised consumer commodities, if the first contact
or interview is secured by deception.

(2) A supplier discourages the purchase of the advertised
consumer commodities in order to sell other consumer
commodities. This does not however, prohibit the good faith
recommendation concerning a different consumer commodity as
it relates to a consumer's particular or unique needs or problems
concerning the consumer commodity. The following are
examples of acts or practices which raise a presumption that an
offer to sell consumer commodities is not bona fide:

(a) Refusal to show, demonstrate, or sell the consumer
commodities advertised in accordance with the terms of the
advertisement;

(b) Disparagement by the supplier either by acts or words
of the advertised consumer commodities or of the guarantee,
credit terms, availability of service, repairs, or parts, or any other
respects of the consumer commodities;

(c) The failure of a supplier to have available at all outlets
under its direct control, or listed in the advertisement, a
sufficient quantity of the advertised consumer commodities at
the advertised price to meet reasonably anticipated demands,
unless the advertisement clearly and adequately disclosed that
there is a limited quantity of advertised consumer commodities
available and/or that the consumer commodities are available
only at the designated outlets;

(d) The failure to give rainchecks to consumers where the
advertisement does not disclose that there is a limited quantity
or availability of consumer commodities. Suppliers who clearly
and consistently post a raincheck policy for public review shall
be exempt from this section;

(e) The showing or demonstrating of defective, unusable,
or impractical consumer commodities when such defective,
unusable, or impractical nature is not fairly and adequately
disclosed in the advertisement;

(f) The use of a sales plan or method of compensation for
salesperson designed to prevent or discourage them from selling
the advertised consumer commodity. This does not, however,
prohibit the usual and reasonable use of commissions as a means
of compensation;

(g) The demonstration of an advertised consumer
commodity in such a manner that makes the commodity appear
inferior.

(3) A supplier, in the event of a sale to the consumer of the
offered consumer commodities, attempts to persuade a consumer
to repudiate the purchase of the offered commodities and
purchase other consumer commodities in their stead, by any
means, including but not limited to the following:

(a) Accepting a consideration for the offered consumer
commodities and then switching the consumer to other
commodities;

(b) Delivering offered consumer commodities which are
unusable or impractical for the purposes represented or
materially different from the offered consumer commodities.
The purchase on the part of some consumers of the offered
consumer commodities is not in itself prima facie evidence that
the offer is bona fide.

(4) A supplier represents in any advertisement, which
would create in the mind of the consumer, a false impression
that the offer of goods has been occasioned by a financial or
natural catastrophe when such is not true.

(5) A supplier misrepresents the former price, savings,
quality or ownership of any goods sold.

R152-11-4. Use of the Word "Free" etc.

A. It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to use the word "free" or
other words of similar import or meaning, except when such
representation is, in fact, the case and the cost of the "free"
consumer commodity is not passed on to the consumer by
raising the regular price of the consumer commodity that must
be purchased in connection with the "free" offer.

(1) The meaning of "free".

(a) An offer of "free" consumer commodities is based upon
a regular price for the merchandise or services which must be
purchased by consumers in order to avail themselves of that
which is represented to be "free." Such consumer commodities
are not free ifthe supplier will directly and immediately recover,
in whole or in part, the costs of the free consumer commodities
by marking up the price of the other consumer commodities
which must be purchased, by the substitution of inferior
consumer commodities, or otherwise.

(b) For the purpose of this rule, all references to the word
"free" shall include within the term all other words of similar
import and meaning. Representative of the word or words to
which this rule is applicable would be the following: "free";
"buy one, get one free"; "two for one sale"; "50% off the
purchase of two"; "gift"; "given without charge"; "bonus" or
other words and terms which tend to convey to the consuming
public the impression that an item of a consumer commodity is
"free".

(2) The meaning of "regular price".

(a) The term "regular price" means the price in the same
quantity, quality, and with the same service, at which the seller
or advertiser of the consumer commodity has openly and
actively sold the consumer commodity in the geographic market
or trade area in which he is making a "free" or similar offer in
the most recent and regular course of business for a reasonably
substantial period of time. For consumer products or services
which fluctuate in price, the "regular price" shall be the lowest
price at which any substantial sales were made during the
aforementioned period of time.

(b) Negotiated sales. Ifa consumer commodity usually is
sold at a price arrived at through bargaining, rather than at a
regular price, it is improper to represent that another consumer
commodity is being offered "free" with the sale, unless the
supplier is able to establish a mean, average price immediately
prior to the free offer. The same representation is also improper
where there may be a regular price, but where other material
factors such as quantity, quality, or size are arrived at through
bargaining.

(3) Frequency of offers.

(a) In order to establish a regular price over a reasonably
substantial period of time, a single kind of consumer commodity
should not be advertised with a "free" offer in a trade area for
more than six months in any twelve-month period. At least 30
days should elapse before another such offer is promoted in the
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same trade area. No more than three such offers should be made
in the same area in any twelve-month period.

B. Disclosure of Conditions. A "free" or similar offer is
deceptive unless all the terms, conditions, and obligations upon
which receipt and retention of the "free" item are contingent are
set forth clearly and conspicuously at the outset of the offer so
as to leave no reasonable probability that the terms of the offer
might be misunderstood.

C. Combination Offer. This rule does not preclude the use
of nondeceptive, "combination" offers in which two or more
items of consumer commodities such as, but not limited to,
toothpaste and a toothbrush, or soap and deodorant, or clothing
and alterations are offered for sale as a single unit at a single
state price, and, in which no representation is made that the
price is being paid for one item and the other is "free."
Similarly, suppliers are not precluded from settling a price for
an item of consumer commodities which also includes
furnishing the consumer with a second, distinct item of
consumer commodities at one inclusive price if no presentation
is made that the latter is free.

D. Introductory Offers. No "free" offers should be made
in connection with the introduction of a new consumer
commodity offered for sale at a specified price unless the offerer
expects in good faith to discontinue the offer after a limited time
and to commence selling the consumer commodity promoted
separately, at the same price at which it was promoted with a
"free" offer.

R152-11-5. Repairs and Services.

A. It shall be a deceptive act or practice in connection with
a consumer transaction involving repairs, inspections, or other
similar services for a supplier to:

(1) Fail to obtain the consumer's express authorization for
repairs, inspections, or other services. The authorization shall
be obtained only after the supplier has clearly explained to the
consumer the anticipated repairs, inspection or other services to
be performed, the estimated charges for those repairs,
inspections or other services, and the reasonably expected
completion date of such repairs, inspection or other services to
be performed, including any charge for re-assembly of any parts
disassembled in regards to the providing of such estimate. For
repairs, inspections or other services that exceed a value of $50,
atranscript or copy of the consumer's express authorization shall
be provided to the consumer on or before the time that the
consumer receives the initial billing or invoice for supplier's
performance. This rule is in addition to the requirements of any
other statute or rule;

(2) Fail to obtain the consumer's express authorization for
additional, unforeseen, but necessary, repairs, inspections, or
other services when those repairs, inspections, or other services
amount to ten percent (10%) or more (excluding tax) of the
original estimate. A transcript or copy of the consumer's express
authorization shall be provided to the consumer on or before the
time that the consumer receives the initial billing or invoice for
supplier's performance. This rule is in addition to the
requirements of any other statute or rule;

(3) Fail to re-assemble any parts disassembled for
inspection unless the consumer is so advised, prior to
acceptance for inspection by supplier that there will be a charge
for re-assembly of the parts or that it is not possible to re-
assemble such parts;

(4) Charge for repairs, inspections, or other services which
have not been authorized by the consumer;

(5) In the case of an in-home service call where the
consumer had initially contacted the supplier, to fail to disclose
before the supplier's repairman goes to the consumer's residence
that a service or diagnostic charge will be imposed, even though
no repairs may be effected;

(6) Represent that repairs, inspections, or other services

are necessary when such is not the fact;

(7) Represent that repairs, inspections, or other services
must be performed away from the consumer's residence when
such is not the fact;

(8) Represent that repairs, inspections or other services
have been made when such is not the fact;

(9) Represent that the goods being inspected or diagnosed
are in a dangerous condition or that the consumer's continued
use of them may be harmful to him when such is not the fact;

(10) Intentionally understate or misstate materially the
estimated cost of repairs, inspections, or other services;

(11) Fail to provide the consumer with an itemized list of
repairs, inspections, or other services performed and the reason
for such repairs, inspections, or other services, including:

(a) Alist of parts and a statement of whether they are new,
used, rebuilt, or after market, and the cost thereof to the
consumer; and

(b) The number of hours of labor charged, apportioned for
each part, service or repair, and the name or other reasonable
means of identification of the mechanic or repairman
performing the service, provided, however, that the
requirements of (b) shall be satisfied by the statement of a flat
rate price if such repairs are customarily done and billed on a
flat rate price basis and such has been previously disclosed to
the consumer in writing.

(12) Fail to give reasonable written notice before repairs,
inspections, or other services are provided, that replaced or
repaired parts may be inspected or fail to allow the consumer to
inspect replaced or repaired parts on request, unless:

(a) the parts are to be rebuilt or sold by the supplier and
such intended reuse is made known to the consumer by written
notice on the original estimate; or

(b) the parts are to be returned to the manufacturer or
distributor under a written warranty agreement; or

(c) the parts are impractical to return to the consumer
because of size, weight, or other similar factors; or

(d) the consumer waives the return of such parts in writing
after repairs are completed and a total cost is presented.

(13) Fail to provide to the consumer a written, itemized
receipt for any consumer commodities that are left with, or
turned over to, the supplier for repairs, inspections, or other
services. Such receipt shall include:

(a) The exact name and business address of the business
entity (or person, if the entity is not a corporation or
partnership) which will repair or service the consumer
commodities.

(b) The name and signature of the person who actually
takes the consumer commodities into custody.

(c) The name of any entity to whom such repairs,
inspections, or other services are sublet including the address,
phone number and a contact person at such entity.

(d) A description including make and model number or
such other features as will reasonably identify the consumer
commodities to be repaired or serviced.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction involving all other services not covered
under Section A for a supplier to:

(1) Intentionally understate or misstate the estimated cost
of the services to be provided;

(2) Fail to obtain the consumer's express authorization
prior to performing services that exceed a value of $50;

(3) Fail to obtain the consumer's express authorization for
any change orders, cost increases, or other amendments to the
parties' contract;

(4) Fail to give the consumer written documentation
containing the terms of any warranty made with respect to labor,
services, products, or materials furnished,

(5) Misrepresent that the supplier has the particular
license, bond, insurance, qualifications, or expertise that is
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related to the work to be performed;

(6) Misrepresent that the consumer's present equipment,
material, product, home or a part thereof is dangerous or
defective, or in need of repair or replacement;

(7) Fail to timely complete performance under the contract
as represented unless the cause for the delay is beyond the
supplier's control or the supplier obtains the consumer's express
authorization to the supplier's delay;

(8) Wrongfully refuse to perform any obligation under a
contract with the intent to induce the consumer to agree to pay
a higher price than originally agreed to in the contract; or

(9) Misrepresent or mislead the consumer into believing
that no obligation will be incurred because of the signing of any
document, or that the consumer will be relieved of some or all
obligations under a contract by the signing of any document.

R152-11-6. Prizes.

A. It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to notify in any way a
consumer or prospective consumer that he has (1) won a prize
or will receive anything of value, or (2) been selected, or is
eligible, to win a prize or receive anything of value, if the receipt
of'the prize or thing of value is conditioned upon the consumer's
listening to or observing a sales promotional effort or entering
into a consumer transaction, unless the supplier clearly and
explicitly discloses, at the time of notification of the prize, that
an attempt will be made to induce the consumer or prospective
consumer to undertake a monetary obligation irrespective of
whether that obligation constitutes a consumer transaction. Ifa
supplier states or implies a value to the prize or thing of value
the true market value of such prize must be accurately stated. A
supplier must further state that the prize or thing of value could
not benefit the consumer or prospective consumer without the
expenditure of the consumer's or prospective consumer's time or
transportation expense, or that a salesman will be visiting the
consumer's or prospective consumer's residence; if such is the
case.

B. A statement to the effect that the consumer or
prospective consumer must observe or listen to a
"demonstration" or promotional effort in connection with a
consumer transaction does not satisfy the requirements of this
rule, unless it is reasonably clear from the information supplied
to the consumer that the supplier is in the business of making
consumer sales or that the intent is to encourage or induce the
consumer to undertake a monetary obligation irrespective of
whether that obligation constitutes a consumer transaction.

R152-11-7. New for Used.

A. Except as provided in Section 7c and d of this rule, it
shall be a deceptive act or practice in connection with a
consumer transaction for a supplier to represent, directly or
indirectly, that an item of consumer commodity, or that any part
of an item of consumer commodity, is new or unused when such
is not the fact, or to misrepresent the extent of previous use
thereof, or to fail to make clear and conspicuous disclosures,
prior to time of offer, to the consumer or prospective consumer
that an item of consumer commodity has been used.

B. Forthe purpose of this rule, "used" shall include rebuilt,
re-manufactured, reconditioned consumer commodity or parts,
thereof, or used either as a demonstrator or as a consumer
commodity by a previous consumer.

C. For the purpose of this rule, a returned consumer
commodity which has not been used by a previous purchaser,
shall be considered new or unused.

D. The disclosure that an item of consumer commodity has
been used or contains used parts as required by Section 7a may
be made by use of words such as, but not limited to, "used";
"second hand"; "repaired"; "re-manufactured"; "reconditioned";
"rebuilt"; or "reline"; whichever is applicable to the item of

consumer commodity involved.

R152-11-8. Substitution of Consumer Commodities.

A. Tt shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to furnish similar
consumer commodities of equal or greater value when there was
no intention to ship, deliver or install the original consumer
commodities ordered. The act ofa supplier in furnishing similar
merchandise of equal or greater value as a good faith substitute
does not violate this rule if such substitution is first approved by
the consumer.

B. For the purpose of this rule, consumer commodities
may not be considered of "equal or greater value" if they are not
substantially similar to the consumer commodity ordered, or are
not fit for the purposes intended, or if the supplier normally
offers the substituted consumer commodities at a lower price
than the "regular price".

C. It will be assumed that a supplier had no intention to
deliver, ship, or install the original ordered or substitute goods
if the supplier fails to ship, deliver or install the goods within 30
days of the date of the order, purchase or of the notice of delay
and fails to notify the purchaser of any delay or further delay;
unless the supplier can show that it has made a good faith effort
to ship, deliver or install the goods or to notify the purchaser of
any delay or further delay within the prescribed period.

R152-11-9. Direct Solicitations.

A. Tt shall be a deceptive act or practice in connection with
a consumer transaction involving any direct solicitation sale for
a supplier to do any of the following:

(1) Solicit a sale without clearly, affirmatively, and
expressly revealing at the time the seller initially contacts the
consumer or prospective consumer, and before making any
other statements or asking any questions, except for a greeting:
the name of the seller, the name or trade name of the company,
corporation or partnership the seller represents, and stating in
general terms the nature of the consumer commodities the seller
wishes to show or demonstrate.

(2) Represent that the consumer or prospective consumer
will receive a discount, rebate, or other benefit for permitting his
home or other property, real or personal, to be used as a so-
called "model home" or "model property" for demonstration or
advertising purposes when such, in fact, is not true;

(3) Represent that the consumer or prospective consumer
has been specially selected to receive a bargain, discount, or
other advantage when such, in fact, is not true;

(4) Represent that the consumer or prospective consumer
is a winner of a contest when such, in fact, is not true;

(5) Represent that the consumer commodities that are
being offered for sale cannot be purchased in any place of
business, but only through direct solicitation, when such, in fact,
is not true;

(6) Represent that the salesman representative, or agent
has authority to negotiate the final terms of a consumer
transaction when such, in fact, is not true;

(7) Sell, lease, or rent consumer goods or services with a
purchase price of $25 or more and fail to furnish the buyer with
a fully completed receipt or copy of any contract pertaining to
such sale at the time of its execution which is in the same
language (e.g. Spanish) as that principally used in the oral sales
presentation and which shows the date of the transaction and the
name and address of the seller.

(8) Except as otherwise provided in the "Home
Solicitations Sales Act", Section 70C-5-102(5) and or the
"Telephone Fraud Prevention Act", Section 13-26-5, to fail to
provide a notice of the buyer's right to cancel within three (3)
business days at the time of purchase if the total of the sale
exceeds $25, unless the supplier's cancellation policy is
communicated to the buyer and the policy offers greater rights
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to the buyer than three days, which notice shall be in
conspicuous statement written in dark bold at least 12 point type
on the front page of the purchase documentation, and shall read
as follows: "You, the Buyer, May Cancel This Transaction At
Any Time Prior to Midnight of the Third Business Day (or Time
Period Reflecting the Supplier's Cancellation Policy But Not
Less Than Three Business Days) After the Date of This
Transaction or Receipt of The Product, Whichever is Later."

(a) Paragraph (8) shall not apply to "fixture" solicitation
sales where the supplier:

(i) automatically provides the buyer a right to cancel
within three (3) or more business days from the time of
purchase; or

(i) automatically provides a refund for return of goods
within three (3) or more business days from the time of
purchase, but prior to installation as a fixture; or

(iii) supplies merchandise to a buyer without prior full
payment and allows the buyer three (3) or more business days
from the time of receipt of the merchandise, but prior to
installation as a fixture to cancel the order and return the
merchandise; or

(iv) discloses its refund/return policy in its advertising,
catalog and contract, and that policy provides for a return of
merchandise within a period of three (3) or more business days
from the time of purchase, but prior to installation as a fixture or
that policy indicates no return or refund will be offered or made
on special merchandise (such as uniquely sized items, custom
made or special ordered items); or

(9) Fail or refuse to honor any valid notice of cancellation
by a consumer and within 30 calendar days after the receipt of
such notice, to: (i) refund all payments made under the contract
or sale; (ii) return any goods or property traded in, in
substantially as good condition as when received by the
supplier; (iii) cancel and return any negotiable instrument
executed by the buyer in connection with the contract or sale
and take any action necessary or appropriate to terminate
promptly any security interest created in the transaction.

B. "Direct Solicitation" means solicitation of a consumer
transaction initiated by a supplier, at the residence or place of
employment of any consumer, and includes a sale or solicitation
of sale made by the supplier by direct mail or telephone or
personal contact at the residence or place of employment of any
consumer. In the case of a subscription or club membership
(e.g., tape, book, or record club) solicitation, "direct solicitation"
means solicitation of the initial consumer transaction pursuant
to a subscription or club membership agreement, made by the
supplier at the residence or place of employment of any
consumer, and includes a solicitation of an initial sale made by
the supplier by direct mail or telephone or personal contact at
the residence or place of employment of any consumer, but
excludes all subsequent consumer transactions which are
provided for in the subscription or club membership agreement.

C. "Time of Purchase" is defined as the day on which the
buyer signs an agreement or accepts an offer to purchase
consumer goods or services where the total of the sale is $25 or
more.

D. Except for direct solicitations subject to Section 13-26-
S, for the purposes of this rule "business day" does not include
Saturday, Sunday, or a federal or state holiday.

R152-11-10. Deposits and Refunds.

A. It shall be a deceptive act or practice in connection with
a consumer transaction for a supplier to accept a deposit unless
the following conditions are met:

(1) The deposit obligates the supplier to refrain for a
specified period of time from offering for sale to any other
person the consumer commodities in relation to which the
deposit has been made by the consumer if such consumer
commodities are unique; provided that a supplier may continue

to sell or offer to sell consumer commodities on which a deposit
has been made if he has available sufficient consumer
commodities to satisfy all consumers who have made deposits;

(2) All deposits accepted by a supplier must be evidenced
by dated receipts, provided to the consumer at the time of the
transaction, stating the following information:

(a) Description of the consumer commodity, (including
model, model year, when appropriate, make, and color);

(b) The cash selling price;

(c) Allowance on the consumer commodity to be traded in,
if any;

(d) Time during which the option is binding;

(e) Whether the deposit is refundable and under what
conditions; and

(f) Any additional cost such as delivery charge.

(3) For the purpose of this rule "deposit" means any
payment in cash, or of anything of value or an obligation to pay
including, but not limited to, a credit device transaction incurred
by a consumer as a deposit, refundable or non-refundable
option, or as partial payment for consumer commodities.

B. Itshall be a deceptive act or practice in connection with
a consumer transaction when the consumer can provide
reasonable proof of purchase from a supplier for the supplier to
refuse to give refunds for:

(1) Used, damaged or defective products, unless they are
clearly marked "as is" or with some other conspicuous
disclaimer of any implied or express warranty, and also clearly
marked that no refund will be given; or

(2) Non-used, non-damaged or non-defective products
unless:

(a) Such non-refund, exchange or credit policy, including
any applicable restocking fee, is clearly indicated by:

(i) a sign posted at the point of display, the point of sale,
the store entrance;

(ii) adequate verbal or written disclosure if the transaction
occurs through the mail, over the telephone, via facsimile
machine, via e-mail, or over the Internet; or

(iii) a clear and conspicuous statement on the first or front
page of any sales document or contract at the time of the sale.

(b) The consumer commodities are food, perishable items,
merchandise which is substantially custom made or custom
finished.

(3) For the purpose of this rule "refund" means cash if
payment were made in cash provided that if payment were made
by check the refund may be delayed until the check has cleared;
and further provided that if payment were made by debit to a
credit card or other account, then refund may be made by an
appropriate credit or refund pursuant to the applicable law.

C. Itshall be a deceptive act or practice in connection with
a consumer transaction for a supplier who has accepted a
deposit and has received from the consumer within a reasonable
time a valid request for refund of the deposit to fail to make the
refund within 30 calendar days after receipt of such request.

(1) In determining the amount required to be refunded
under this rule, the supplier may take into consideration the
nature of the commodity returned, the condition of the
commodity returned, shipping charges if agreed to and any
lawful restocking fee.

(2) For purposes of this rule, "reasonable time" means
within 30 days of the date of the deposit unless a longer period
is justified due to the nature of the commodity returned or any
agreement between the parties.

D. No deposit accepted by a supplier to secure the value
of equipment or materials provided to a consumer for the
consumer's use in any business opportunity where it is
anticipated by either the consumer or the supplier that some
remuneration will be paid to the consumer for services or goods
supplied to the supplier or to some third party in the behalf of
the supplier shall exceed the actual cost of the supplies or
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equipment paid by the supplier or any person acting on behalf
of the supplier.

R152-11-11. Franchises, Distributorships, Referral Sales.

A. Definitions. As used in this chapter, the following
words and terms shall have the following meanings, unless some
other meaning is plainly indicated:

(1) "Referral Selling" means any consumer transaction
where the seller gives or offers a rebate or discount to the buyer
as an inducement for a sale in consideration of the buyer's
providing the seller with the names of prospective purchasers.

(2) The term "franchise or distributorship"” means a
contract or agreement requiring substantial capital investment,
either expressed or implied, whether oral or written, between
two Oor more persons:

(a) Wherein a commercial relationship of definite duration
or continuing indefinite duration is involved;

(b) Wherein the purchaser, is granted the right to offer, sell
and distribute consumer commodities manufactured, processed,
distributed or, in the case of services, organized and directed by
the seller; and the purchaser has not been previously engaged in
such business opportunity;

(c) Wherein the franchise or distributorship as an
independent business constitutes a component of seller's
distribution system; or

(d) Wherein the operation of the purchaser's business is
substantially reliant on sellers for the basic supply of consumer
commodities.

B. Franchises and Distributorships. It shall be an unfair or
deceptive act or practice for any person in the trade or
commerce of establishing a franchise, distributorship to:

(1) Misrepresent the prospects or chances for success of a
proposed or existing franchise or distributorship;

(2) Misrepresent by failure to disclose or otherwise, the
known required total investment for such franchise or
distributorship;

(3) Misrepresent or fail to disclose efforts to sell or
establish more franchises or distributorships than is reasonable
to expect the market or market area for the particular franchise
or distributorship to sustain;

(4) Misrepresent the quantity or quality of the products to
be sold or distributed through the franchise or distributorship;

(5) Misrepresent the training and management assistance
available to the franchise or distributorship;

(6) Misrepresent the amount of profits, net or gross, the
franchisee can expect from the operation of the franchise or
distributorship;

(7) Misrepresent the size, choice, potential or demographic
feature of a franchise territory or misrepresent the number of
present or future franchises or distributorships within the
franchise territory;

(8) Misrepresent by failure to disclose or otherwise, the
termination, transfer or renewal provision of a franchise or
distributorship agreement;

(9) Falsely claim or infer that a primary marketer of
trademark products or services sponsors or participates directly
or indirectly in the franchise or distributorship operation;

(10) Assign a so-called exclusive territory encompassing
the same area to more than one franchise;

(11) Provide vending locations for which written
authorizations have not been granted by the property owners or
lessees of the premises;

(12) Provide vending machines or displays of a brand or
kind different from or inferior to those promised by the seller;

(13) Fail to provide to the purchaser a written contract
which includes the following provisions:

(a) The total financial obligation of the purchaser to the
seller;

(b) The date of delivery of the purchaser consumer

commodity to the purchaser if the seller is responsible for
delivery of such consumer commodity;

(c) The description and quantity of consumer commodities
to be delivered to the purchaser if the seller is responsible for
delivery of such consumer commodities; and

(d) All other disclosures and provisions required in the
preceding subsections;

(14) Fail to honor his contract as required in this section
with the purchaser.

R152-11-12. Negative Options.

A. A negative option, as defined in 16 C.F.R. 425.1, is a
deceptive act or practice only if the negative option violates 16
C.FR.425.1.

R152-11-13. Travel Packages.

(1) This rule is authorized by Subsection 13-11-8(2). The
purpose of this rule is to define one type of conduct that violates
Subsection 13-11-4(1).

(2) It shall be a deceptive act or practice for a supplier to
offer, knowingly or intentionally, a reduced rate travel package
which:

(a) 1is tendered to a consumer as an incentive for the
performance of some act the consumer has no legal obligation
to perform;

(b) is subject to redemption rules the violation of which
will result in a default which discharges the supplier's obligation
to perform under such rules; and

(c) is structured so that the supplier will only realize a
profit if a majority of the consumers who receive reduced rate
travel package default.

(3)(a) For a supplier to be held liable under this rule, it is
not necessary that he contract directly with a consumer for a
reduced rate travel package. It is a sufficient basis for liability
for the supplier to offer such a package to any person knowing
that a consumer eventually will look to him for performance.

(b) A supplier acts deceptively required by Subsection 13-
11-4(2) when he consciously engages in conduct which
constitutes a deceptive act or practice, even if he is unaware that
such conduct is unlawful.

(4) The definitions appearing in Section 13-11-3 shall
apply to this rule, with the following additional definitions:

(a) "reduced rate" means the payment of funds, whether
styled as fees, taxes, a discounted payment, or otherwise, which
is less than the fair market value of the travel package offered by
a supplier; and

(b) "travel package" means air, land, or sea transportation,
with or without lodging, for pleasure or business purpose within
the scope of the term "consumer transaction".

KEY: advertising, bait and switch, consumer protection,
negative options

February 7, 2011 63G-3-201
Notice of Continuation April 19,2016 13-2-5
13-11
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R152. Commerce, Consumer Protection.
R152-15. Business Opportunity Disclosure Act Rule.
R152-15-1. Authority and Purpose.

Pursuant to Section 13-15-3, these rules are intended to
assist in the administration of the Business Opportunity
Disclosure Act, Chapter 15, Title 13.

R152-15-2. Filing Requirements. Filing Fees.

(1) Information filed with the Division. In addition to the
information required to be filed by Section 13-15-4 or 13-15-4.5
Utah Code Annotated (1953, as amended), sellers shall file with
the Division, upon request, the following:

(a) the name and address of the registered agent of seller;

(b) any promotional materials used or to be used by either
the seller or the purchaser, whether in writing or in any other
form; and

(c) the appropriate filing fee as set in accordance with
Section 63J-1-303 Utah Code Annotated (1953, as amended),
which presently is set as follows:

(1) Section 13-5-4 filing: $200.00 per year; and

(ii) Section 13-15-4.5 filing: $100.00 per year.

(2) Amendment of disclosures. The disclosure document
must be current as of the seller's most recent fiscal year, or no
later than 90 days after the close of its most recent fiscal year.
A seller must amend any information it files or filed with the
Division in the event of any material change in the information.
Such amendment shall be made by filing with the Division,
within a reasonable time after such material change, the new or
correct information.

(a) "Material change" means any change in information
where there is a reasonable likelihood the decision of a
prospective purchaser to purchase or not purchase the assisted
marketing plan would be influenced by the change.

(b) Without limitation, example of material changes
include:

(i) Anincrease or decrease in the initial or continuing fees
charged by the seller;

(ii) The termination, cancellation, failure to renew or
reacquisition of a significant number of purchasers of an assisted
marketing plan since the most recent date of filing;

(iii) Any significant change in seller's management;

(iv) Any significant change in the seller's or purchaser's
obligations;

(v) Significant decrease in seller's income or net worth or;

(vi) Significant change in claims about past sales or
projected sales, income, gross or net profits, cash flows or costs
involved in the assisted marketing plan.

R152-15-3. Compensated Employees and Independent
Contractors.

(1) Asusedin Utah Code Section 13-15-2(1)(a)(iv), "sales
program" or "marketing program" shall not include support,
advice, or training that is:

(a) provided by a business to its compensated employee or
independent contractor;

(b) unrelated to sales or marketing; and

(c) regarding work performed for the business providing
the support, advice, or training.

KEY: franchises, marketing, consumer protection
July 8, 2016 13-15-3
Notice of Continuation December 1, 2016 13-2-5
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R152. Commerce, Consumer Protection.
R152-20. New Motor Vehicle Warranties Act Rule.
R152-20-1. Authority and Purpose.

These rules are promulgated to prescribe for the
administration of Title 13, Chapter 20, the New Motor Vehicle
Warranties Act (hereinafter the "Act"), and are under the
authority granted the Division under Section 13-2-5.

R152-20-2. Definitions.

A. For purposes of determining whether a nonconformity
has been subject to repair the required number of times, an
"attempt" to repair, as used in Section 13-20-4 or 13-20-5,
means that the vehicle is or has been presented to the
manufacturer or its agent for the same non-conformity.

B. "Collateral charges" as used in Section 13-20-4
includes, but is not limited to:

1. Sales taxes

2. Document preparation fees

3. The cost of additional warranties or extended
warranties, if included in the purchase price

C. "Comparable new motor vehicle" as used in Section 13-
20-4 means:

1. A motor vehicle that is determined by the division to be
identical to, or reasonably equivalent to, the nonconforming
vehicle had it conformed to all applicable express warranties.
A comparable new motor vehicle includes any service contracts,
contract options, and factory or dealer installed options that
were originally included in the sale of the nonconforming
vehicle; or

2. A vehicle with an equivalent retail value including any
service contracts, and factory or dealer installed options that
were originally included with the nonconforming vehicle, if the
consumer consents to a different make or model.

D. "New motor vehicle" as used in Section 13-20-4 means
amotor vehicle which has never been titled or registered and has
been driven fewer than 7,500 miles.

E. "Nonconforming vehicle" as used in Section 13-20-4
means a motor vehicle that does not meet all express warranties
provided in the sales agreement or contract.

F. "Purchase price" as used in Section 13-20-4 means the
actual amount paid for the vehicle. "Purchase price" includes
taxes, licensing fees, and additional warranty fees, but does not
include collateral charges.

G. "Reasonable allowance" as used in Section 13-20-4 for
mileage means the dollar value based on the prescribed
deduction per mile. The cap on a reasonable allowance shall be
calculated as the purchase price divided by 100,000, but shall
not in any case be less than ten (10) cents per mile nor more
than twenty-one (21) cents per mile. The consumer shall not be
liable for mileage on the vehicle at the time of delivery, nor for
mileage during the time the vehicle was being repaired.

R152-20-3. Replacement or Refund of Nonconforming
Motor Vehicles.
A. When the manufacturer is repurchasing a

nonconforming motor vehicle that has been leased to a
consumer, the following provisions also apply:

1. The manufacturer shall refund to the lessor all payments
made under the lease.

2. The refund or repurchase price shall include trade-in
value, inception payment, and security deposit.

3. The manufacturer shall make all payments on behalf of
the lessee, to the lessor and/or lienholder of record as necessary
to obtain clear title to the motor vehicle. The excess from said
payments shall be paid to lessee. Upon the lessor's and/or
lienholder's receipt of the payment, the consumer shall be
relieved of any future obligation to the lessor and/or lienholder.

B. If a manufacturer is unable to provide a comparable
new motor vehicle, it may provide, upon the consent of the

consumer, a replacement vehicle of comparable quality. The
customer shall not incur additional expense with respect to the
replacement vehicle, except as a reasonable allowance for use of
the buy-back vehicle.

KEY: automobiles, automobile repair, consumer protection,
motor vehicles

March 20, 2007 63G-3-201
Notice of Continuation December 1, 2016 13-2-5
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R152. Commerce, Consumer Protection.
R152-21. Credit Services Organizations Act Rule.
R152-21-1. Purpose.

The purpose of this rule is to clarify the legal mandates and
prohibitions of Section 13-21-3.

R152-21-2. Definitions.

The definitions set forth in Section 13-21-2, as well as the
following supplementary definitions, shall be used in construing
the meaning of this rule.

(1) "Challenge" means any act performed by a credit
services organization for the purpose of facilitating the
disputation, by any person, of an entry appearing on the buyer's
credit report.

(2) "Credit report" means any document prepared by a
credit reporting agency showing the credit-worthiness, credit
standing, or credit capacity of the buyer.

(3) "Inaccurate information" means data affected by
typographical errors and other similar inadvertent technical
faults which create a reasonable doubt about the reliability of
such data.

(4) "Material error" means false or misleading information
that could reasonably affect a decision to extend or deny credit
to the buyer. "Accurate" information contains no material
erTorS.

(5) "Material omission" means missing information that
could reasonably affect a decision to extend or deny credit to the
buyer. "Complete" information contains no material omissions.

(6) "Outdated information" means information that should
not appear on the buyer's credit report because of its age. How
long a given entry may remain on a credit report is determined
by applicable state and federal law. Information which is not
outdated is "timely."

(7) "Unverifiable information" means an entry on a credit
report lacking sufficient supporting evidence to convince a
reasonable person that it is proper. Information which is not
unverifiable is "verifiable".

R152-21-3. Factual Basis for Credit Report Challenges.

(1) A credit services organization shall not challenge an
entry made on the buyer's credit report without first having a
factual basis for believing that the entry contains a material error
or omission, or outdated, inaccurate, or unverifiable
information.

(2) A credit services organization has a factual basis for
challenging an entry on the buyer's credit report only when it:

(a) has received a written statement from the buyer
identifying any entry on his credit report that he believes
contains a material error or omission, or outdated, inaccurate, or
unverifiable information;

(b) has conducted an investigation to determine if the
information in the buyer's written statement is correct; and

(c) has concluded in good faith, based upon the results of
its investigation, that the buyer's credit report contains one or
more material errors or omissions, or outdated, inaccurate, or
unverifiable information.

(3) In connection with any investigation undertaken
pursuant to this rule, a credit services organization shall:

(a) contact the person who provided the information in
question to the credit reporting agency and give him a
reasonable opportunity to demonstrate the accuracy,
completeness, timeliness, and verifiability of such information;

(b) memorialize, in writing and in detail, the results of the
investigation; and

(c) retain the investigative report for not less two years
after it is completed.

R152-21-4. Fraudulent Practices.
It shall be a violation of Section 13-21-3 for a credit

services organization to do any of the following:

(1) to state or imply that it can permanently remove from
a buyer's credit report an accurate, complete, timely, and
verifiable entry;

(2) to challenge an entry on a buyer's credit report without
a factual basis for believing the entry contains a material error
or omission, or outdated, inaccurate, or unverifiable
information; or

(3) to challenge an entry on a credit report for the purpose
of temporarily denying accurate, complete, timely, and
verifiable information to any person about the credit-worthiness,
credit standing, or credit capacity of the buyer.

KEY: credit services, consumer, protection
1994
Notice of Continuation January 29, 2014
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R152. Commerce, Consumer Protection.
R152-22. Charitable Solicitations Act Rule.
R152-22-1. Authority.

These rules are promulgated under Section 13-2-5(1) to
facilitate the orderly administration of the Charitable
Solicitations Act (hereafter, "the Act"), Title 13, Chapter 22.

R152-22-2. Definitions. Clarifications.

(1) The definitions set forth in Section 13-22-2 are
incorporated herein.

(2) In addition the following definition as regards the
administration of R152-22 and Chapter 22 of Title 13 is deemed
necessary by the division.

(a) "Parent foundation" or "Parent organization" means a
charitable organization which charters or affiliates local units
under terms specified in the parent charitable organization's
charter, articles of organization, agreement of association,
instrument of trust, constitution or other organizational
instrument or bylaws. For purposes of registration under Section
13-22-5 a parent foundation or organization is deemed to be
soliciting, requesting, promoting, advertising, or sponsoring
solicitation in the state within the meaning of said section and
thus requiring registration if any part of the funds raised within
the state or from residents and inhabitants of the state by the
local chapter, branch, area, office or similar affiliate of any other
person located within and maintaining a presence in the state
inure to the benefit of the parent foundation or organization
whether in the form of a percentage division or "split" or
affiliation fee or fees paid by the local chapter, branch, area,
office or similar affiliate of any other person located within and
maintaining a presence in the state.

(1) In addition the following clarification of definition as
regards the administration of R152-22 and Chapter 22 of Title
13 is deemed necessary by the division.

(a) "Vending device" as defined by Section 13-22-2(12)
and "Vending device decal" as defined by Section 13-22-2(13)
as they relate to the necessity of registering as a charitable
organization, professional fund raiser, professional fund raising
counsel or consultant creates a rebuttable presumption that the
party utilizing such a vending device and or vending device
decal is acting as such.

R152-22-3. Application for Charitable Organization Permit.

(1) Any application for registration as a charitable
organization shall be executed on the form authorized by the
Division.

(2) A statement of collections and expenditures shall be
executed on the form authorized by the division.

(3) Applicants or registrants shall submit to the division,
on request:

(a) anupdated copy of a financial statement prepared by an
independent certified public accountant;

(b) a copy of any written contracts, agreements or other
documents showing to whom the applicant or registrant
disbursed the funds or a portion of the funds contributed to it;

(c) a copy of the applicant's or registrant's articles of
incorporation or other organizational documentation showing
current legal status;

(d) acopy of the applicant's or registrant's current by-laws
or other policies and procedures governing day to day
operations;

(e) a setting forth of the applicant's or registrant's
registered agent within the State of Utah for purposes of service
of process, including his, her or its name, street address,
telephone and facsimile numbers;

(f) a copy of the applicant's or registrant's IRS Section
501(c)(3) tax exemption letter, if applicable;

(g) either the social security number or driver's license
number of each of the applicant's or registrant's board of

directors and officers, if a corporation, or partners or the
individual applicant or registrant, for the purposes of
background checks;

(h) as to the most recent tax year:

(A) if'the applicant filed an IRS Form 990, a copy of the
most recent IRS filing;

(B) if'the applicant filed an IRS Form 990-EZ, 990-N, or
990-PF:

(I) a copy of the most recent IRS filing; and

(II) acompleted Utah Statement or Functional Expenses;

(C) if the applicant is not required to file any type of IRS
Form 990, a completed Utah Statement of Functional Expenses;
or

(D) ifthe applicant has no previous financial information,
the financial portion of the application, completed on a pro
forma basis; and

(i) a statement as to whether the charitable organization
has conducted activities regulated by the Charitable
Solicitations Act, Utah Code Title 13, Chapter 22, without being
duly registered with the Division.

(4) All initial applications and renewals of registration in
accordance with Section 13-22-6 shall be processed within
twenty (20) business days after their receipt by the division.

R152-22-4. Financial Reports and IRS Form 990s.

(1) Based on the intent of Section 13-22-15(4) an "annual
financial report or IRS Form 990" means the most recent or
previous fiscal year only will be accepted by the division.

(2) Based on the intent of Section 13-22-15(2) "within 30
days after the end of the year reported" means the end of the
registration year just completed.

R152-22-5. Notice of Claim of Exemption.

(1) A charitable organization or individual claiming an
exemption from registration under Section 13-22-8 shall file a
notice of claim of exemption with the division, prior to
conducting any solicitation.

(2) A notice of claim of exemption shall contain:

(a) adetailed description of the claimant and its charitable
purposes;

(b) a citation to the exemption within Section 13-22-8
being claimed and a detailed explanation of why the exemption
applies;

(c) any documents supporting the notice of claim of
exemption;

(d) a notarized statement from the organization's chief
executive officer or the individual certifying that the statements
made in the notice of claim of exemption are true to the best of
his knowledge; and

(e) such other additional information the division deems
necessary to support such claim of exemption.

(3) This rule does not relieve any exempt organization or
individual of other applicable reporting requirements under the
Act.

(4) The division shall charge a reasonable fee to cover the
expense of processing the notices of claim of exemption
received pursuant to this rule.

R152-22-6. Application for Professional Fund Raiser, Fund
Raising Counsel or Consultant Permit.

(1) Any application for a professional fund raiser, fund
raising counsel or consultant permit shall be executed on the
form provided by the Division.

(2) The application shall include a copy of all contracts,
agreements, or other documents showing:

(a) the relationship and terms of employment or
engagement between the applicant and the organization on
whose behalf the applicant proposes to act as a professional
fund raiser, fund raising counsel or consultant;
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(b) the terms of any direct or indirect compensation, in
whatever form, paid or promised to the applicant, including the
method of payment and the basis for calculating the amounts of
payment;

(c) a copy of the applicant's or registrant's articles of
incorporation or other organizational documentation showing
current legal status;

(d) acopy of the applicant's or registrant's current by-laws
or other policies and procedures governing day to day
operations;

(e) a setting forth of the applicant's or registrant's
registered agent within the State of Utah for purposes of service
of process, including his, her or its name, street address,
telephone and facsimile numbers;

(f) either the social security number or driver's license
number of each of the applicant's or registrant's board of
directors and officers, if a corporation, or partners or the
individual applicant or registrant, for the purposes of
background checks; and

(g) astatement as to whether the professional fund raiser,
fund raising counsel or consultant has conducted activities
regulated by the Charitable Solicitations Act, Utah Code Title
13, Chapter 22, without being duly registered with the Division.

(3) Allinitial applications and renewals of registration in
accordance with Section 13-22-9 shall be processed within
twenty (20) business days after their receipt by the division.

(4) Professional fund raisers that provide services only
through online or web-based software may submit a copy of the
terms and conditions that all users must agree to along with
evidence demonstrating that a user accepted the terms and
conditions.

R152-22-7. Incomplete Applications.

(1) Based on Sections 13-22-6(3) and 13-22-9(3) the
division may grant a charitable organization, professional fund
raiser, professional fund raising counsel or consultant a 10
calendar day "grace" period for an incomplete application prior
to assessing a penalty fee.

(2) Based on Section 13-22-6(1)(xiv)(B) and Section 13-
22-6(3) if a charitable organization's initial application or
renewal application is deemed incomplete due to the
organization's professional fund raiser, professional fund raising
counsel or consultant not being registered the division may
assess a penalty fee accordingly.

(3) Based on Sections 13-22-6(3) and 13-22-9(3) the
division may as regards any charitable organization, professional
fund raiser, professional fund raising counsel or consultant
whose status is that of "incomplete" or "suspended" for more
than 12 months permit such to elect to submit the accumulated
penalty fee or cease solicitations in the state for a 1 year period
prior to making reapplication.

(4) Based on Sections 13-22-6(3) and 13-22-9(3) the
division shall impose a penalty fee of $25 for each calendar
month or part of a calendar month after the date on which a
permit application or renewal was due to be filed or such permit
application or renewal remains incomplete.

R152-22-8. Commencement of Solicitation.

(1) After registration and receipt of a current permit prior
to commencement of each solicitation campaign thereafter each
professional fund raiser, fund raising counsel or consultant or
charitable organization shall notify the Division in writing at
least ten (10) days in advance of its intent to commence a
campaign.

(2) Professional fund raisers, fund raising counsels or
consultants shall not commence or conduct or continue
solicitations on behalf of a charitable organization that is not
currently registered. "Not currently registered" means not being
in possession of a current permit during all times during the

solicitation campaign. A professional fund raiser, fund raising
counsel or consultant act at their own peril if prior to
commencement of any individual solicitation campaign its fails
or neglects to confirm with the division that the charitable
organization is in fact currently registered and will be during the
full extent of any proposed solicitation campaign.

R152-22-9. Grounds for Denial, Suspension or Revocation
Procedure.

(1) The director may, in accordance with Title 63G,
Chapter 4, Administrative Procedures Act, issue an order to
deny an initial or renewal application for registration as per
Section 13-22-12(5), and suspend or revoke a registration,
permit, or information card at anytime, on the grounds set forth
in Section 13-22-12(3); and if the necessity of such denial,
suspension or revocation in the director's opinion is based on
facts known by the division or presented to the division showing
that an immediate and significant danger to the public health,
safety or welfare exists, and such threat requires immediate
action by the director that such denial, suspension or revocation
may issue forthwith as an emergency order, subject to the
division's compliance with Section 63G-4-502.

(2) Any hearing convened in accordance with R152-22-
11(1), shall be convened within 5 business days of the request
for or order of the Division requiring the same. Administrative
hearing determinations regarding such Division actions shall
receive priority and decisions shall be expedited so as to be
issued within no more than 5 business days of such hearings.

KEY: charities, consumer protection, solicitations,
registration
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R152. Commerce, Consumer Protection.
R152-23. Health Spa Services Protection Act Rule.
R152-23-1. Authority.

These Rules are promulgated in accordance with the
provisions of Section 63G-3-201 and Section 13-2-5, Utah Code
Ann. (1953), as amended, to prescribe for the administration of
the Health Spa Services Protection Act, Section 13-23-1, et seq.,
Utah Code Ann. (1953), as amended.

R152-23-2. Scope and Applicability.
These rules shall apply to the conduct of every health spa
within the State of Utah.

R152-23-3. Definitions.

In addition to the definitions set forth in Section 13-23-2,
the following definitions shall apply to these Rules.

(1) "Advance Sales" shall mean sales of consumer
contracts on any date prior to the date a health spa facility
becomes fully operational and available for use.

(2) "Costs" shall mean those costs incurred by the Division
in investigating complaints, in collecting and distributing funds,
and in otherwise fulfilling its responsibilities under the Health
Spa Services Protection Act or these Rules.

(3) "Facility" means the physical building where the health
spa services are provided.

(4) "Operate" means to advertise health spa services, to sell
memberships, or to perform any other function of business by a
health spa that is doing business in Utah.

R152-23-4. Registration Requirements.

(1) A health spa may not operate in this state without first
having received a registration permit from the Division. Each
health spa entity shall obtain a registration permit prior to
selling, offering or attempting to sell, soliciting the sale of, or
becoming a party to any contract to provide health spa services.

(2) The application shall request the following items:

(a) Name, addresses, email address and telephone numbers
of owner(s) of the health spa Facility and the facility address,
telephone number, email address, and name of contact person at
the facility.

(b) Payment of the non-refundable application fee.

(c) A current pricing structure for health and fitness
services.

(d) A copy of the contract that will be utilized by the
facility containing the provisions required by law. The required
provisions shall be highlighted for easy reference.

(¢) The documents necessary to satisfy the surety
requirement of Section 13-23-5(2)(a). If the health spa claims
that it is exempt from providing the surety, then it must provide
the Division with sufficient evidence that each requirement of
Section 13-23-6 is satisfied.

(f) The number of consumer contracts that relate to each
facility.

(g) The name, address, email address, and telephone
number of each employee, independent contractor, or any other
health spa service provider who will be authorized by the
registrant to use the health spa's facilities in providing health spa
services to consumers during the year.

(h) The company name and contact information for a third
party billing and management provider, if used.

(1) Evidence that the health spa facility maintains current
liability or professional liability insurance.

(3) A separate registration shall be required for each
facility that is maintained and operated by a health spa.

(4) If any information contained in the application
becomes incorrect or incomplete, then the health spa shall,
within thirty (30) days of the information becoming incorrect or
incomplete, correct the application or file the complete
information.

(5) All initial applications and renewal applications shall
be processed within twenty (20) business days after their receipt
by the Division.

R152-23-5. Health Spa Consumer Contracts for Health Spa
Services.

(1) Health Spa consumer contracts shall contain the
following provisions:

(a) Each consumer contract shall contain:

(i) the date of the transaction, including the date health spa
services will commence and expire;

(ii) the name and address of the health spa facility; and

(iii) the name, address, email address (if available), and
telephone number of the consumer.

(b) Each consumer contract shall contain one of the
following provisions, printed in capital letters, regarding closure
of the facility:

(i) A health spa that is required to comply with the surety
requirement shall include a provision in consumer contracts that
states as follows: "IN THE EVENT THE HEALTH SPA
FACILITY CLOSES AND ANOTHER HEALTH SPA
FACILITY OPERATED BY THE SELLER OF THIS
CONTRACT, OR ASSIGNS OF THE SELLER, IS NOT
AVAILABLE WITHIN FIVE (5) MILES OF THE LOCATION
THE CONSUMER INTENDS TO PATRONIZE, SELLER
WILL REFUND TO CONSUMER A PRORATA SHARE OF
THE CONTRACT COST, BASED UPON THE UNUSED
TIME REMAINING ACCORDING TO THE CONTRACT."

(i) A health spa that is not required to comply with the
surety requirement shall include a provision in consumer
contracts that states as follows: "IF THIS HEALTH SPA
CEASES OPERATION AND FAILS TO OFFER AN
ALTERNATE LOCATION WITHIN FIVE (5) MILES, NO
FURTHER PAYMENTS UNDER THIS CONTRACT SHALL
BEDUE TO ANYONE, INCLUDING ANY PURCHASER OF
ANY NOTE ASSOCIATED WITH OR CONTAINED IN THIS
CONTRACT."

(c) All consumer contracts shall specify what items of
equipment or services provided by the health spa facility on the
date of the execution of the contract are subject to deletion or
change at the discretion of the facility.

(d) Each consumer contract shall include one of the
following provisions regarding the consumer's right of
rescission under Section 13-23-3(6). The provision shall be
bolded and printed in capital letters with at least 12 point font
and shall be located on the first page of the contract and just
above the signature line.

(i) Consumer contracts sold in advance sales shall contain
a provision that states as follows: "YOU, THE CONSUMER,
MAY CANCEL THIS CONTRACT AT ANY TIME PRIOR
TO MIDNIGHT OF THE THIRD BUSINESS DAY AFTER
THE HEALTH SPA BECOMES FULLY OPERATIONAL
AND AVAILABLE FOR USE. IF THE HEALTH SPA DOES
NOTBECOME FULLY OPERATIONAL AND AVAILABLE
FOR USE WITHIN 60 DAYS AFTER THE DATE OF THE
CONTRACT, YOU MAY CANCEL THIS CONTRACT AT
ANY TIME."

(ii) All other consumer contracts shall contain a provision
that states as follows: "YOU, THE CONSUMER, MAY
CANCEL THIS CONTRACT AT ANY TIME PRIOR TO
MIDNIGHT OF THE THIRD BUSINESS DAY AFTER THE
DATE ON WHICH THE CONTRACT IS EXECUTED."

(e) All consumer contracts shall itemize the costs to the
consumer and shall include a statement as to the total cost of the
contract. These costs shall be clearly stated on the first page of
the contract.

(f) Every consumer contract shall clearly state the
beginning and expiration dates of its term. In any event, no
consumer contract shall provide for a term of longer than thirty-
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six (36) months.

(2) The consumer contract or any attachment to it shall
clearly state any rules of the health spa that apply to:

(a) the consumer's use of its facilities and services; and

(b) cancellation and refund policies of the health spa,
which shall include:

(i) A clear and unambiguous written statement of the
health spa's cancellation and refund policy for consumers who
desire a refund after the three-business-day cooling-off period
under Section 13-23-3(6).

(ii) A clear and unambiguous written statement of the
health spa's cancellation and refund policy for consumers who
desire a refund after a consumer has received a portion of the
contracted health spa services.

(3) Each consumer contract shall specify which equipment
or facility of the health spa is omitted from the contract's
coverage.

R152-23-6. Rescission.

(1) Except where advanced sales are involved, no fee may
be charged if a consumer exercises the consumer's right to
rescind the contract pursuant to Section 13-23-3(6).

(2) When the consumer contract is the result of the health
spa's advance sales and the consumer exercises the consumer's
right to rescind, then a fee may be charged against the payments
made by the consumer to the extent allowed by Section 13-23-4.

R152-23-7. Procedure When Facility Closes.

(1) In the event a health spa shall, for any reason, close,
discontinue normal operations for a period of ten (10) business
days, or otherwise cease to do business at any of its facilities
while having outstanding obligations to provide health spa
services to consumers holding valid consumer contracts, the
health spa shall, after obtaining the Division's approval,
immediately refund the unused portion of all fees, including the
proration of any fees paid up front. The proration of fees paid up
front is required only on initial contracts unless similar fees
were charged when the contracts were renewed.

(2) Within ten (10) business days of the closure of its
facility, the health spa shall provide the Division with a copy of
each consumer contract that was valid on the date of closure.

(3) The Division shall determine the amount of refunds
that shall be made and to whom. Such refunds shall be made
under the supervision and with the prior approval of the
Division. If sufficient funds are not available to make a full
refund, then the refund shall be made from the surety proceeds
on a prorata basis based upon the full amount that is determined
to be due to all consumers. The refund amount due shall be
determined by multiplying the number of days remaining on the
consumer's contract term as of the date of closure by the daily
cost of the health spa services contract to the consumer at the
time of purchase. The health spa shall remain responsible for the
balance.

(4) For purposes of Sections 13-23-5(6) and (7), the
distance of five (5) miles shall be calculated by the distance
traveled by an automobile over a public road.

(5) The notice required in Section 13-23-5(7) shall be in
writing and shall include the following:

(a) The date on which the health spa will cease operations
or relocate and fail to offer an alternative location within five
miles;

(b) Information concerning consumers holding contracts
with the health spa, including:

(i) the total number of active consumer contracts;

(i1) the name, address, email address, and telephone
number of each consumer;

(iii) the total cost of each consumer contract; and

(iv) the effective beginning and ending dates of each
consumer contract;

(c) Proof of the bond, letter of credit, or certificate of
deposit required under Section 13-23-5(2)(a) and proof'that the
bond, letter of credit, or certificate of deposit will remain in
force for one year after the health spa notifies the Division that
it has ceased all activities regulated by Title 13, Chapter 23 of
the Utah Code;

(d) A description of what action the health spa plans to
take with regard to its consumers holding contracts for health
spa services, including:

(i) the amount of each consumer's refund,

(i1) any reason refunds are not to be made;

(iii) an explanation of how refunds are to be calculated;
and

(iv) copies of the refund checks that the health spa has
issued.

(e) Any complaints that the health spa has received from
consumers and how the complaints were resolved.

(6) Within thirty (30) days prior to closing, the health spa
shall notify consumers of the closure in writing and set forth
what actions the health spa plans to take in regards to transfers,
cancellations or refunds.

(7) Once the health spa has notified the Division of its
intent to cease operations, it may not offer, sell or attempt to
sell, solicit the sale of, or become a party to any new contracts
to provide health spa services within forty-five (45) days
preceding the anticipated date of closure.

(8) In the event a health spa transfers its contracts to an
alternative facility located within five (5) miles of the facility of
origin, neither the health spa facility transferring consumer
contracts nor the health spa facility receiving consumer
contracts may charge any additional fees to contract holders in
order to gain access to or otherwise utilize services originally
contracted for.

(a) Contract transfers shall be serviced at health spa
facilities that are comparable to the facility of origin. In
instances where consumers have paid for services that are not
offered or are otherwise not comparable, the health spa shall
obtain written authorization from consumers to transfer to the
noncomparable facility or make an offer to rescind the contract.

R152-23-8. Bond, Irrevocable Letter of Credit, or
Certificate of Deposit.

(1) The surety required by Section 13-23-5(2) shall be
provided to the Division not less than thirty (30) days in
advance of any advanced sales by any health spa. Annual
renewals of such Bonds, Irrevocable Letters of Credit, or
Certificates of Deposit shall be filed with the Division not less
than thirty (30) days in advance of expiration of existing Bonds,
Irrevocable Letters of Credit, or Certificates of Deposit.

(2) The Division shall have the right to approve or reject
Bonds, Irrevocable Letters of Credit, or Certificates of Deposit
submitted to the Division. In the event a Bond, Irrevocable
Letter of Credit, or Certificate of Deposit is rejected by the
Division, the health spa shall submit another surety within
fifteen (15) days following notice by the Division. In no event
shall a health spa operate without having a Bond, Irrevocable
Letter of Credit, or Certificate of Deposit in effect or
establishing an exemption pursuant to Section 13-23-6.

(3) In addition to consumer refunds, the Division shall be
entitled to recover from the surety proceeds all of its costs and
fines as allowed by Sections 13-23-5(2)(c) and (e).

KEY: consumer protection, health spas

October 16, 2014 63G-3-201
Notice of Continuation December 1, 2016 13-2-5
13-23-1
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R152. Commerce, Consumer Protection.
R152-26. Telephone Fraud Prevention Act Rule.
R152-26-1. Authority.

These rules are promulgated pursuant to Section 13-2-5 to
administer the Utah Telephone Fraud Prevention Act.

R152-26-2. Scope and Applicability.
These rules shall have the same scope and applicability as
Title 13, Chapter 26.

R152-26-3. Definitions.

The following terms, in addition to the definitions
appearing in Section 13-26-2, shall be used in construing this
rule.

(1) "Director" means the director of the Utah Department
of Commerce, Division of Consumer Protection.

(2) "Division" means the Utah Department of Commerce,
Division of Consumer Protection.

(3) "Registrant" means any person who has submitted an
application for registration to the division pursuant to Section
13-26-3.

(4) "Durable goods" means goods likely to be used for
three years or more.

R152-26-4.
Registration.

(1) The director may deny an application for registration
for the following reasons:

(a) the registrant has committed any of the violations of
law set forth in Section 13-26-11; or

(b) the registrant has failed to comply with all of the
requirements of Section 13-26-3 and these rules;

(2) The director may suspend or revoke a registration for
any violation of Title 13, Chapter 26 by the registrant.

Denial, Revocation, or Suspension of

R152-26-5. Registration.

(1) Aregistrant shall submit an application for registration
only on the form authorized by the division. An application
may be summarily denied if:

(a) itis submitted on a form not authorized by the division;

(b) it is submitted on the authorized form but it is not
legible; or

(c) it is submitted on the authorized form but it is
incomplete in some material respect.

(2) The application shall include the following:

(a) the registrant's name, address, telephone number and
facsimile number, if any;

(b) the names, addresses, birth dates and places, and social
security numbers of all registrant's officers, directors, members,
principals and/or key employees;

(c) the registrant's previous business addresses during the
previous ten years;

(d) other names, if any, that the registrant does business
under;

(e) identification of all licenses or permits currently held
by the registrant and any that have been revoked or suspended;

(f) disclosure of any judgment, injunctive order or
conviction of any of registrant's officers, directors, members,
principals, or key-employees of racketeering or any offense
involving fraud, theft, embezzlement, fraudulent conversion of
property, misappropriation of property or other similar crimes;

(g) the name and address of the registrant's registered
agent,

(h) the location where telephone numbers are to be dialed;
and

(i) adescription of the goods or services that are to be the
subject of the telephone solicitation.

(3) Each registrant shall submit copies of the following
documents with their application:

(a) All scripts to be used in the telephone solicitation;

(b) Articles of incorporation or other organizational
documentation showing registrant's current legal status.

(4) At the option of the director, the processing of an
application by the division's staff may be delayed to give the
registrant an opportunity to cure technical defects in his
application.

(5) If information in an application for registration or for
renewal of registration as a telephone soliciting business
materially changes or becomes incorrect or incomplete, the
applicant shall, within 30 days after the information changes or
becomes incorrect or incomplete, submit the correct information
on the corresponding page of the registration application with
a cover page or letter clarifying that the submission is correcting
information to an existing registration.

(a) Material changes to the legal status of the registrant's
organization or ownership of the telephone soliciting business
may not be submitted as an amendment to an existing
registration. An initial application for registration must be
completed and submitted for approval by the Division.

(b) The director may suspend or revoke a registration if
material changes or corrections to the registration are not
submitted as required by this rule.

R152-26-7. Bonds, Irrevocable Letters of Credit and
Certificates of Deposit.

(1) At the option of the registrant, a bond, irrevocable
letter of credit or certificate of deposit may be tendered to the
division to fulfill the requirements of Section 13-26-3(3)(a).

(2) Whichever type of instrument is tendered by a
registrant, payment is immediately due and owing to the
division when:

(a) the director delivers a signed writing to the registrant's
surety or issuing financial institution demanding payment of a
specified sum of money; and

(b) the registrant's liability in the amount specified is
demonstrated by a certified copy of the division's final order or
the civil judgment of any Utah or federal court, which copy
shall be attached to the director's demand for payment.

(3) The division may make a demand on a bond,
irrevocable letter of credit or certificate of deposit either in its
own right or as the representative of consumers who have been
injured by the registrant's violation of Title 13, Chapter 26.

(4) Instruments tendered to the division under Section 13-
26-3(3)(a) may be executed in any form that the director deems
commercially and legally reasonable and consistent with this
rule. The division's acceptance of a non-conforming instrument
does not result in a waiver of the requirements of this rule.

R152-26-8. Isolated Transaction Exemption.

For purposes of Section 13-26-4(2)(i), an "isolated
transaction" means no more than two occurrences in any twelve
month period.

R152-26-9. Right of Rescission.

(1) For purposes of Section 13-26-5(2), a written
notification of cancellation is effective the earlier of:

(a) when the notice is actually received by the seller; or

(b) when the notice is placed in the custody of the U.S.
Postal Service, provided the postage is prepaid and the letter is
properly addressed to the seller.

(2) A rescission letter is in the custody of the U.S. Postal
Service when the letter is actually placed in the possession of a
U.S. Postal Service employee or in a receptacle for letters
authorized by the U.S. Postal Service.

KEY: telephones, fraud, consumers
January 7, 2014
Notice of Continuation April 19,2016
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R152. Commerce, Consumer Protection.

R152-32a. Pawnshop and Secondhand Merchandise
Transaction Information Act Rule.

R152-32a-1. Authority.

These rules are promulgated pursuant to Utah Code 13-2-
5(1)and 13-32a-102.5(1) to facilitate the orderly administration
of the Pawnshop and Secondhand Merchandise Transaction
Information Act, Utah Code Title 13, Section 32a.

R152-32a-2. Exempt Businesses.

(1) The owner or operator of a business that is not a
pawnbroker is exempt from the requirements of Title 13,
Chapter 32a if the owner or operator deals exclusively in one or
more of the following consumer products:

(a) scrap metal acquired by a scrap metal processor
pursuant to Section 76-6-1402(10);

(b) antique items as defined in Section 13-32a-102(2);

(¢) used furniture;

(d) used appliances;

(e) used games (i.e., card games, table-top games, and
magic tricks), except as specified in this Subsection (3); and

(f) used children's products, except as specified in this
Subsection (3).

(2) The owner or operator of a business that is not a
pawnbroker shall comply with Title 13, Chapter 32a if the
owner or operator buys or sells a used or secondhand item that
is other than an exempt item pursuant to this Subsection (1).

(3) Notwithstanding the exemptions listed in this
Subsection (1), the following consumer products are not exempt
from the registration, uploading, retention, and other
requirements of Title 13, Chapter 32a:

(a) sports trading cards;

(b) electronic games, video games, and gaming systems;

(c) electronic and acoustic musical instruments (non-toys);

(d) motorized ride-on scooters/vehicles, whether titled or
non-titled;

(e) bicycles/scooters designed for use on a public street;

(f) golfing, snow skiing, snowboarding, or water skiing
equipment (non-toys);

(g) rare or collectible toys (i.e., trading cards, original
issue versions of classic games, and dolls or decorations that are
signed or numbered);

(h) child transport devices, including:

(i) strollers and jogging strollers;

(ii) bicycle trailers;

(iii) car seats; and

(iv) baby backpacks, frontpacks, and similar strap-on
carriers; and

(1) any item reasonably similar to a consumer product
listed in this Subsection (3).

KEY: pawnshops, consumer protection, secondhand

merchandise dealers

October 16, 2014 13-2-5

Notice of Continuation August 5, 2013 13-32a-102(23)
13-32a-112.5
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R152. Commerce, Consumer Protection.
R152-34. Utah Postsecondary Proprietary School Act Rule.
R152-34-1. Purpose.

These rules are promulgated under the authority of Section
13-2-5(1) to administer and enforce the Postsecondary
Proprietary School Act. These rules provide standards by which
institutions and their agents who are subject to the
Postsecondary Proprietary School Act are required to operate
consistent with public policy.

R152-34-2. References.
The statutory references that are made in these rules are to
Title 13, Chapter 34, Utah Code Annotated 1953.

R152-34-3. Definitions in Addition to Those Found in
Section 13-34-103.

(1) "Branch" and "extension" mean a freestanding location
that is apart from the main campus, where resident instruction
is provided on a regular, continuing basis.

(2) "Correspondence institution" means an institution that
is conducted predominantly through the means of home study,
including online and distance education programs.

(3) "Course" means a unit subject within a program of
education that must be successfully mastered before an
educational credential can be awarded.

(4) "Division" means the Division of Consumer Protection.

(5) "Probation" means a negative action of the Division
that specifies a stated period for an institution to correct
stipulated deficiencies, but does not imply any impairment of
operational authority.

(6) "Program of education" consists of a series of courses
that lead to an educational credential when completed.

(7) "Resident institution" means an institution where the
courses and programs offered are predominantly conducted in
a classroom or a class laboratory, with an instructor.

(8) "Revocation" means a negative action of the Division
that orders an institution to surrender its certificate and cease
operations, including advertising, enrolling students and
teaching classes, in accordance with Section 13-34-113.

(9) "Suspension" means a negative action of the Division
that impairs an institution's operational authority for a stated
period of time during which the deficiencies must be corrected
or the certificate may be revoked.

R152-34-4. Rules Relating to the Responsibilities of
Proprietary Schools as Outlined in Section 13-34-104.

(1) In order to be able to award a degree or certificate, a
proprietary school must meet the following general criteria:

(a) Programs must meet the following generally accepted
minimum number of semester/quarter credit hours required to
complete a standard college degree: associate, 60/90; bachelor's,
120/180; master's, 150/225; and doctorate, approximately
200/300.

(b) The areas of study, the methods of instruction, and the
level of effort required of the student for a degree or certificate
mustbe commensurate with reasonable standards established by
recognized accrediting agencies and associations.

(c) In order for the proprietary school to award a degree or
certificate, the faculty must be academically prepared in the area
of emphasis at the appropriate level, or as to vocational-
technical programs, must have equivalent job expertise based on
reasonable standards established by recognized accrediting
agencies and associations. This notwithstanding, credit may be
awarded toward degree completion based on:

(i) transfer of credit from other accredited and recognized
institutions,

(ii) recognized proficiency exams (CLEP, AP, etc.), and/or

(iii) in-service competencies as evaluated and
recommended by recognized national associations such as the

American Council on Education. Such credit for personal
experiences shall be limited to not more than one year's worth
of work (30 semester credit hours/45 quarter credit hours).

(d) In order to offer a program of study, either degree or
non-degree, it must be of such a nature and quality as to make
reasonable the student's expectation of some advantage in
enhancing or pursuing employment, as opposed to a general
education or non-vocational program which is excluded from
registration under 13-34-105(g).

(i) If the purpose of an offered program of study is to
prepare students for entry into fields of employment which
require licensure by any licensing agency or to prepare students
for entry into fields of employment for which it would be
impracticable to have reasonable expectations of employment
without accreditation and/or certification by any trade and/or
industry association and/or accrediting and/or certifying body,
the entity offering, or desiring to offer, the program of study
must provide the Division:

(A) information regarding the type of license, accreditation
and/or certification that students completing the program of
study must obtain in order to have a reasonable expectation of
employment;

(B) the name and contact information of the agency, trade
and/or industry association and/or accrediting and/or certifying
body;

(C) evidence that the curriculum for the offered program
of study has been reviewed by the appropriate entity from
subsection (B) above; and,

(D) evidence that the instructors teaching students enrolled
in the program of study are licensed by the appropriate agency
from subsection (B) above, or have earned the accreditation
and/or certification from the appropriate entity from subsection
(B) above to teach and/or practice in the field for which the
students are being prepared.

(2) The faculty member shall assign work, set standards of
accomplishment, measure the student's ability to perform the
assigned tasks, provide information back to the student as to his
or her strengths and deficiencies, and as appropriate, provide
counseling, advice, and further assignments to enhance the
student's learning experience. This requirement does not
preclude the use of computer assisted instruction or
programmed learning techniques when appropriately supervised
by a qualified faculty member.

(3) As appropriate to the program or course of study to be
pursued, the proprietary school shall evaluate the prospective
student's experience, background, and ability to succeed in that
program through review of educational records and transcripts,
tests or examinations, interviews, and counseling. This
evaluation shall include a finding that the prospective student
(1) is beyond the age of compulsory high school attendance, as
prescribed by Title 53A Chapter 11, Utah Code Annotated; and
(2) has received either a high school diploma or a General
Education Development certificate, or has satisfactorily
completed a national or industry developed competency-based
test or an entrance examination that establishes the individual's
ability to benefit. Based on this evaluation, before admitting the
prospective student to the program, the institution must have a
reasonable expectation that the student can successfully
complete the program, and that if he or she does so complete,
that there is a reasonable expectation that he or she will be
qualified and be able to find appropriate employment based on
the skills acquired through the program.

(4) Each proprietary school shall prepare for the use of
prospective students and other interested persons a catalog or
general information bulletin that contains the following
information:

(a) The legal name, address, and telephone number of the
institution, also any branches and/or extension locations;

(b) The date of issue;
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(c) The names, titles, and qualifications of administrators
and faculty;

(d) The calendar, including scheduled state and federal
holidays, recess periods, and dates for enrollment, registration,
start of classes, withdrawal and completion;

() The admission and enrollment prerequisites, both
institutional and programmatic, as provided in R152-34-8(1);

(f) The policies regarding student conduct, discipline, and
probation for deficiencies in academics and behavior;

(g) The policies regarding attendance and absence, and any
provision for make-up of assignments;

(h) The policies regarding dismissal and/or interruption of
training and of reentry;

(i) The policies explaining or describing the records that
are to be maintained by the institution, including transcripts;

(j) The policies explaining any credit granted for previous
education and experience;

(k) The policies explaining the grading system, including
standards of progress required,

(1) The policies explaining the provision to students of
interim grade or performance reports;

(m) The graduation requirements and the credential
awarded upon satisfactory completion of a program;

(n) The schedule of tuition, any other fees, books, supplies
and tools;

(0) The policies regarding refunds of any unused charges
collected as provided in R152-34-8(3);

(p) The student assistance available, including scholarships
and loans;

(q) The name, description, and length of each program
offered, including a subject outline with course titles and
approximate number of credit or clock hours devoted to each
course;

(r) The placement services available and any variation by
program;

(s) The facilities and equipment available;

(t) An explanation of whether and to what extent that the
credit hours earned by the student are transferable to other
institutions;

(u) A statement of the institution's surety or surety
exemption status with the Division; and

(v) Such other information as the Division may reasonably
require.

R152-34-5. Rules Relating to Institutions Exempt Under
Section 13-34-105.

(1) Institutions that provide nonprofessional review
courses, such as law enforcement and civil service, are not
exempt, unless they are considered as workshops or seminars
within the meaning of Section 13-34-105(1)(h).

(2) In order for the church or religious denomination to be
"bona fide" such that the institution is exempt from registration,
the institution may not be the church or religious denomination's
primary purpose, function or asset. The institution shall submit
a sworn statement in a form specified by the Division attesting
to the religious nature of the education offered.

(3) Any institution which claims an accreditation
exemption must furnish acceptable documentation to the
Division upon request.

(4) To qualify for exemption under Section 13-34-
105(1)(D):

(a) the training or instruction shall not be the primary
activity of the organization, association, society, labor union, or
franchise system or;

(b) the organization, association, society, labor union, or
franchise system shall meet the following requirements:

(i) the organization, association, society, labor union, or
franchise system does not recruit students;

(ii) the organization, association, society, labor union, or

franchise system provides courses of instruction only to students
who are currently employed;

(iii) the cost of the course of instruction is paid for by the
employer of the student, not the student; and

(iv) enrollment in each individual course of instruction is
limited to those who are bona fide employees of the employer.

(5) To qualify for exemption under Section 13-34-
105(1)(c):

(a) the profession for which the review program is offered
must be recognized by a state or national licensing or certifying
body;

(b) the students enrolled in the review program must
previously complete education and/or training in the occupation
or field required to be obtained by the certifying body; and

(c) the professional review program must provide only
review and preparation for exams or other certifying tests that
are required to be passed by the certifying body.

(6) The Division shall determine an institution's status in
accordance with the categories contained in this section.

(7) An exempt institution shall notify the Division within
thirty (30) days of a material change in circumstances which
may affect its exempt status as provided in this section and shall
follow the procedure outlined in Section 13-34-107.

(8) An exempted institution which voluntarily applies for
a certificate by filing a registration statement shall comply with
all rules as though such institution were nonexempt.

R152-34-6. Rules Relating to the Registration Statement
Required under Section 13-34- 106.

(1) The registration statement application shall provide the
following information and statements made under oath:

(a) The institution's name, address, and telephone number;

(b) The names of all persons involved in the operation of
the institution and a stipulation that the resumes are on file at
the institution and available to the students;

(c) The name of the agent authorized to respond to student
inquiries if the registrant is a branch institution whose parent is
located outside of the state of Utah,;

(d) A statement that its articles of incorporation have been
registered and accepted by the Utah Department of Commerce,
Division of Corporations and Commercial Code and that it has
a local business license, if required;

(e) A statement that its facilities, equipment, and materials
meet minimum standards for the training and assistance
necessary to prepare students for employment;

(f) A statement that it maintains accurate attendance
records, progress and grade reports, and information on tuition
and fee payments appropriately accessible to students;

(g) A statement that its maintenance and operation is in
compliance with all ordinances, laws, and codes relative to the
safety and health of all persons upon the premises;

(h) A statement that there is sufficient student interest in
Utah for the courses that it provides and that there is reasonable
employment potential in those areas of study in which
credentials will be awarded;

(i) Ifthe registration statement is filed pursuant to Section
13-34-107(3)(b), a detailed description of any material
modifications to be made in the institution's operations,
identification of those programs that are offered in whole or in
part in Utah and a statement of whether the student can
complete his or her program without having to take residence at
the parent campus;

(j) A statement that it maintains adequate insurance
continuously in force to protect its assets;

(k) A disclosure as required by R152-34-7(1);

(1) Ifthe registrant is a correspondence institution, whether
located within or without the state of Utah, a demonstration that
the institution's educational objectives can be achieved through
home study; that its programs, instructional material, and
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methods are sufficiently comprehensive, accurate, and up-to-
date to meet the announced institutional course and program
objectives; that it provides adequate interaction between the
student and instructor, through the submission and correction of
lessons, assignments, examinations, and such other methods as
are recognized as characteristic of this particular learning
technique; and that any degrees and certificates earned through
correspondence study meet the requirements and criteria of
R152-34-4(1).

(2) The institution shall provide with its registration
statement application copies of the following documents:

(a) A sample ofthe credential(s) awarded upon completion
of a program;

(b) A sample of current advertising including radio,
television, newspaper and magazine advertisements, and listings
in telephone directories;

(c) A copy of the student enrollment agreement; and

(d) Financial information, as described in Section 13-34-
107(6).

(3) If any information contained in the registration
statement application becomes incorrect or incomplete, the
registrant shall, within thirty (30) days after the information
becomes incorrect or incomplete, correct the application or file
the complete information as required by the Division.

R152-34-7. Rules Relating to the Operation of Proprietary
Schools under Section 13-34-107.

(1) In accordance with U.C.A. Section 13-34-107(5),
applicants shall pay registration fees established by the Division
pursuant to U.C.A. Section 63J-1-504.

(2) The institution shall submit to the Division its renewal
registration statement application, along with the appropriate
fee, no later than thirty (30) days prior to the expiration date of
the current certificate of registration.

(3) In addition to the annual registration fee, an institution
failing to file a renewal registration application by the due date
or filing an incomplete registration application or renewal shall
pay an additional fee of $25 for each month or part of a month
during which the registration remains lapsed.

(4) One year after issuance, an institution shall submit a
review on a form provided by the Division and pay a fee as
determined in Subsection (1) above. The review will evaluate an
institution's financial information, surety requirements and the
following statistical information:

(a) The number of students enrolled for the previous one-
year period of registration;

(b) The number of students who completed and received
a credential;

(c) The number of students who terminated their
registration or withdrew from the institution;

(d) The number of administrators, faculty, supporting staff,
and agents; and

(e) The new catalog, information bulletin, or supplements.

(5) An authorized officer of the institution to be registered
under this chapter shall sign a disclosure as to whether the
institution or an owner, officer, director, administrator, faculty
member, staff member, or agent of the institution has violated
laws, federal regulations or state rules as determined in a
criminal, civil or administrative proceeding.

(6) The Division shall refuse to register an institution if the
Division determines the following:

(a) the institution or an owner, officer, director,
administrator, faculty member, staff member, or agent of the
institution has violated laws, federal regulations or state rules,
as determined in a criminal, civil or administrative proceeding;

(b) the violation(s) are relevant to the appropriate
operation of the school; and

(c) there is reasonable doubt that the institution will
provide students with an appropriate learning experience or that

the institution will function in accordance with all applicable
laws and rules.

(7) Within thirty (30) days after receipt of an initial or
renewal registration statement application and its attachments,
the Division shall do one of the following:

(a) issue a certificate of registration;

(b) refuse to accept the registration statement based on
Sections 13-34-107 and 113.

(8) A change in the ownership of an institution, as defined
in Section 13-34-103(8), occurs when there is a merger or
change in the controlling interest of the entity or if there is a
transfer of more than fifty percent (50%) of its assets within a
three-year period. When this occurs, the following information
shall be submitted to the Division:

(a) a copy of any new articles of incorporation;

(b) a current financial statement;

(c) alisting of all institutional personnel that have changed
as a result of the ownership transaction, together with complete
resumes and qualifications;

(d) a detailed description of any material modifications to
be made in the operation of the institution; and

(e) payment of the appropriate fee.

(9)(a) A satisfactory surety in the form of a bond,
certificate of deposit, or irrevocable letter of credit shall be
provided by the institution before a certificate of registration
will be issued by the Division.

(b) The obligation of the surety will be that the institution,
its officers, agents, and employees will:

(i) faithfully perform the terms and conditions of contracts
for tuition and other instructional fees entered into between the
institution and persons enrolling as students; and

(ii) conform to the provisions of the Utah Postsecondary
Proprietary School Act and Rules.

(c) The bond, certificate of deposit, or letter of credit shall
be in a form approved by the Division and issued by a company
authorized to do such business in Utah.

(d)(1) The bond, certificate of deposit, or letter of credit
shall be payable to the Division to be used for creating teach-out
opportunities or for refunding tuition, book fees, supply fees,
equipment fees, and other instructional fees paid by a student or
potential student, enrollee, or his or her parent or guardian.

(i) In each instance the Division may determine:

(A) which of the uses listed in Subsection (9)(d)(i) are
appropriate; and

(B) if the Division creates teach-out opportunities, the
appropriate institution to provide the instruction.

(e) An institution that closes or otherwise discontinues
operations shall maintain the institution's surety until:

(i) at least one year has passed since the institution has
notified the Division in writing that the institution has closed or
discontinued operation; and

(i) the institution has satisfied the requirements of Section
R152-34-9.

(10)(a) The surety company may not be relieved of
liability on the surety unless it gives the institution and the
Division ninety calendar days notice by certified mail of the
company's intent to cancel the surety.

(b) The cancellation or discontinuance of surety coverage
after such notice does not discharge or otherwise affect any
claim filed by a student, enrollee or his/her parent or guardian
for damage resulting from any act of the institution alleged to
have occurred while the surety was in effect, or for an
institution's ceasing operations during the term for which tuition
had been paid while the surety was in force.

(c) If at any time the company that issued the surety
cancels or discontinues the coverage, the institution's
registration is revoked as a matter of law on the effective date of
the cancellation or discontinuance of surety coverage unless a
replacement surety is obtained and provided to the Division.
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(11)(a) Before an original registration is issued, and except
as otherwise provided in this rule, the institution shall secure
and submit to the Division a surety in the form of a bond,
certificate of deposit or letter of credit in an amount of one
hundred and eighty-seven thousand, five- hundred dollars
($187,500) for schools expecting to enroll more than 100
separate individual students (non-duplicated enrollments) during
the first year of operation, one hundred and twenty-five
thousand dollars ($125,000) for schools expecting to enroll
between 50 and 99 separate individual students during the first
year, and sixty-two thousand, five- hundred dollars ($62,500)
for institutions expecting to enroll less than 50 separate
individual students during the first year.

(b) Institutions that submit evidence acceptable to the
Division that the school's gross tuition income from any source
during the first year will be less than twenty-five thousand
dollars ($25,000) may provide a surety of twelve thousand, five
hundred dollars ($12,500) for the first year of operation.

(12)(a) Except as otherwise provided in this rule, the
minimum amount of the required surety to be submitted
annually after the first year of operation will be based on twenty-
five percent of the annual gross tuition income from registered
program(s) for the previous year (rounded to the nearest
$1,000), with a minimum surety amount of twelve thousand,
five hundred dollars ($12,500) and a maximum surety amount
of three hundred thousand dollars ($300,000).

(b) The surety shall be renewed each year by the
anniversary date of the school's certificate of registration, and
also included as a part of each two-year application for
registration renewal.

(c) No additional programs may be offered without
appropriate adjustment to the surety amount.

(13)(a) The institution shall provide a statement by a
school official regarding the calculation of gross tuition income
and written evidence confirming that the amount of the surety
meets the requirements of this rule.

(b) The Division may require that such statement be
verified by an independent certified public accountant if the
Division determines that the written evidence confirming the
amount of the surety is questionable.

(14) An institution with a total cost per program of five
hundred dollars or less or a length of each such program of less
than one month shall not be required to have a surety.

(15) The Division will not register a program at a
proprietary school ifit determines that the educational credential
associated with the program may be interpreted by employers
and the public to represent the undertaking or completion of
educational achievement that has not been undertaken and
earned.

(16) Acceptance of registration statements and the issuing
of certificates of registration to operate a school signifies that
the legal requirements prescribed by statute and regulations have
been satisfied. It does not mean that the Division supervises,
recommends, nor accredits institutions whose statements are on
file and who have been issued certificates of registration to
operate.

R152-34-8. Rules Relating to Fair and Ethical Practices Set
Forth in Section 13-34-108.

(1) Aninstitution, as part of its assessment for enrollment,
shall consider the applicant's basic skills, aptitude, and physical
qualifications, as these relate to the choice of program and to
anticipated employment and shall not admit a student to a
program unless there is a reasonable expectation that the student
will succeed, as prescribed by R152-34-4(3).

(2) Financial dealings with students shall reflect standards
of ethical practice. Tuition paid to an institution, and related
student loans, are consumer transactions as defined in Utah
Code Title 13, Chapter 11.

(3) The institution shall adopt a fair and equitable refund
policy including:

(a) A three-business-day cooling-off period during which
time the student may rescind the contract and receive a refund
of all money paid. The cooling-off period may not end prior to
midnight of the third business day after the latest of the
following days:

(i) the day the student signs an enrollment agreement;

(i) the day the student pays the institution an initial
deposit or first payment toward tuition and fees; or

(iii) the day that the student first visits the institution, if
the program lasts more than 30 consecutive calendar days.

(b) A student enrolled in a correspondence institution may
withdraw from enrollment following the cooling-off period,
prior to submission by the student of any lesson materials or
prior to receipt of course materials, whichever comes first, and
effective upon deposit of a written statement of withdrawal for
delivery by mail or other means, and the institution shall be
entitled to retain no more than $200 in tuition or fees as
registration charges or an alternative amount that the institution
can demonstrate to have been expended in preparation for that
particular student's enrollment.

(c) A clear and unambiguous written statement of the
institution's refund policy for students who desire a refund after
the three-business-day cooling-off period or after a student
enrolled in a correspondence institution has submitted lesson
materials or been in receipt of course materials.

(d) There shall be a written enrollment agreement, to be
signed by the student and a representative of the institution, that
clearly describes the cooling-off period, nonrefundable
registration fee, and refund policy and schedule, including the
rights of both the student and the institution, with copies
provided to each.

(e) There shall be complete written information on
repayment obligations to all applicants for financial assistance
before an applicant student assumes such responsibilities.

(f) A pay-as-you-learn payment schedule that limits a
student's prospective contractual obligation(s),at any one time,
to the institution for tuition and fees to four months of training,
plus registration or start-up costs not to exceed $200 or an
alternative amount that the institution can demonstrate to have
spent in undertaking a student's instruction. This restriction
applies regardless of whether a contractual obligation is paid to
the institution by:

(i) the student directly; or

(ii) alender or any other entity on behalf of the student.

(g) The payment of a refund within 30 calendar days of a
request for a refund if the person requesting the refund is
entitled to the refund:

(1) under any provision of:

(A) the Utah Postsecondary Proprietary School Act, Utah
Code Title 13, Chapter 34;

(B) the Postsecondary Proprietary School Act Rules,
R152-34; or

(C) a contract or other agreement between the institution
and the person requesting the refund; or

(ii) because of the institution's failure to fulfill its
obligations to the person requesting the refund.

(4) Following the satisfactory completion of his or her
training and education, a student is provided with appropriate
educational credentials that show the program in which he or
she was enrolled, together with a transcript of courses
completed and grades or other performance evaluations
received.

(5) No institution shall use the designation of 'college' nor
'university' in its title nor in conjunction with its operation
unless it actually confers a standard college degree as one of its
credentials, unless the use of such designation had previously
been approved by the Board of Regents prior to July 1, 2002.
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(6) The name of the institution shall not contain any
reference that could mislead potential students or the general
public as to the type or nature of its educational services,
affiliations or structure.

(7) Advertising standards consist of the following:

(a) The institution's chiefadministrative officer assumes all
responsibility for the content of public statements made on
behalf of the institution and shall instruct all personnel,
including agents, as to this rule and other appropriate laws
regarding the ethics of advertisement and recruitment;

(b) Advertising shall be clear, factual, supportable, and
shall not include any false or misleading statements with respect
to the institution, its personnel, its courses and programs, its
services, nor the occupational opportunities for its graduates;

(c) Institutions shall disclose that they are primarily
operated for educational purposes if this is not apparent from the
legal name. Institutions shall not advertise educational services
in conjunction with any other business or establishment, nor in
"help wanted" or "employment opportunity” columns of
newspapers, magazines or similar forums in such a way as to
lead readers to believe that they are applying for employment
rather than education and training. Any advertisement in "help
wanted" or "employment opportunity” forums shall be for
positions open for immediate employment only;

(d) An institution, its employees and agents, shall refrain
from other forms of ambiguous or deceptive advertising, such
as:

(i) claims as to endorsement by manufacturers or
businesses or organizations until and unless written evidence
supporting this fact is on file; and

(i) representations that students completing a course or
program may transfer either credits or credentials for acceptance
by another institution, state agency, or business, unless written
evidence supporting this fact is on file;

(e) An institution shall maintain a file of all promotional
information and related materials for a period of three (3) years;

(f) The Division may require an institution to submit its
advertising prior to its use; and

(g) An institution cannot advertise that its organization or
program is endorsed by the state of Utah other than to state that
the school is 'Registered under the Utah Postsecondary
Proprietary School Act'.

(h) An institution shall include the following registration
and disclaimer statements in its catalog, student information
bulletin, and enrollment agreements:

(i) REGISTERED UNDER THE UTAH
POSTSECONDARY PROPRIETARY SCHOOL ACT (Title
13, Chapter 34, Utah Code).

(ii) Registration under the Utah Postsecondary Proprietary
School Act does not mean that the State of Utah supervises,
recommends, nor accredits the institution. It is the student's
responsibility to determine whether credits, degrees, or
certificates from the institution will transfer to other institutions
or meet employers' training requirements. This may be done by
calling the prospective school or employer.

(iii) The institution is not accredited by a regional or
national accrediting agency recognized by the United States
Department of Education.

(8) Recruitment standards include the following:

(a) Recruiting efforts shall be conducted in a professional
and ethical manner and free from 'high pressure' techniques; and

(b) An institution shall not use loans, scholarships,
discounts, or other such enrollment inducements, where such
result in unfair or discriminatory practices.

(9) An agent or sales representative may not be directly or
indirectly be portrayed as 'counselor,' 'advisor,' or any other
similar title to disguise his or her sales function.

(10) An agent or representative is responsible to have a
clear understanding and knowledge of the programs and courses,

tuition, enrollment requirements, enrollment agreement, support
services, and the general operational procedures thereof.

(11) An institution shall indemnify any student from loss
or other injury as a result of any fraud or other form of
misrepresentation used by an agent in the recruitment process.

(12) An institution operating in Utah but domiciled
outside the state shall designate a Utah resident as its registered
agent for purposes of service of legal process.

(13) An institution shall provide a student with all of the
student's school records, as described in R152-34-9(2), within
five business days after a written or verbal request by a student
for the student's school records. The institution may not charge
a student more than the actual copying costs for the student's
school records.

R152-34-9. Rules Relating to Discontinuance of Operations
Pursuant to Section 13-34- 109.

(1) Should an institution cease operations or otherwise
discontinue its educational activities, it shall immediately notify
the Division in writing 30 days prior to closing. The chief
administrative officer shall send formal written notice to the
Division; this notice shall include:

(a) The date on which the institution will officially close;

(b) A written plan for access to and preservation of
permanent records;

(c) What actions the institution plans to take in regards to
its students; and

(d) Inthe event an institution closes with students enrolled
who have not completed their programs, a list of such students,
including the amount of tuition paid and the proportion of their
program completed, shall be submitted to the Division, with all
particulars.

(2) Once an institution has notified the Division of its
intent to cease operations, it shall not advertise, recruit, offer or
otherwise enroll new students into its programs.

(3) School records consist of the following permanent
scholastic records for all students who are admitted, withdrawn
or terminated:

(a) entrance application and admission acceptance
information;

(b) attendance and performance information, including
transcripts which shall at a minimum include the program in
which the student enrolled, each course attempted and the final
grade earned,

(c) graduation or termination dates; and

(d) enrollment agreements, tuition payments, refunds, and
any other financial transactions.

(4) An institution that closes or otherwise discontinues
operations shall maintain its surety required under R152-34-
7(11) and/or R152-34-7(12) until:

(a) At least one year has passed since the institution has
notified the Division in writing that the institution has closed or
discontinued operation; and

(b) The institution has satisfied the closure requirements
of this section by providing documentation acceptable to the
Division to show that it has satisfied all possible claims for
refunds that may be made against the institution by students of
the institution at the time the institution discontinued operations
and by persons who were students of the institution within one
year prior to the date that the institution discontinued
operations, whichever is shorter.

(5) Within ten (10) business days after the closure, the
institution shall provide the Division with all the information
outlined above and in accordance with Section 13-34-109,
including copies of student transcripts.

R152-34-10. Rules Relating to Suspension, Termination or
Refusal to Register under Section 13-34-111.
(1) The Division may perform on-site evaluations to verify
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information submitted by an institution or an agent, or to
investigate complaints filed with the Division.

(2) The Division may, in accordance with Title 63G,
Chapter 4, Administrative Procedures Act, issue an order to
deny, suspend, or revoke a registration, upon a finding that:

(a) the award of credentials by a nonexempt institution
without having first duly registered with the Division and having
obtained the requisite surety;

(b) a registration statement application that contains
material representations which are incomplete, improper, or
incorrect;

(c) failure to maintain facilities and equipment in a safe
and healthful manner;

(d) failure to perform the services or provide materials as
represented by the institution, failure to perform any
commitment made in the registration statement or permit
application, offering programs or services not contained in the
registration statement currently on file, or violations of the
conditions of the certificate of registration;

(e) failure to maintain sufficient financial capability, as set
forth in section R152-34-7;

(f) to confer, or attempt to confer, a fraudulent credential,
as set forth in 13-34-201;

(g) employment of students for commercial gain, if such
fact is not contained in the current registration statement;

(h) promulgation to the public of fraudulent or misleading
statements relating to a program or service offered;

(i) failure to comply with the Postsecondary Proprietary
School Act or these rules;

(j) withdrawal of the authority to operate in the home state
of an institution whose parent campus or headquarters is not
domiciled in this state;

(k) failure to comply with applicable laws in this state or
another state where the institution is doing business; and

() failure to provide reasonable information to the
Division as requested from time to time.

(3) A violation of these administrative rules is also a
violation of the Utah Consumer Sales Practices Act and
accompanying administrative rules.

R152-34-11. Rules Relating to Fraudulent Educational
Credentials under Section 13-34- 201.

(1) A person may not represent him or herself in a
deceptive or misleading way, such as by using the title "Dr." or
"Ph.D." if he or she has not satisfied accepted academic or
scholastic requirements.

KEY: education, postsecondary proprietary schools,
registration, consumer protection

December 15, 2017 13-2-5(1)
Notice of Continuation May 8, 2017
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R152. Commerce, Consumer Protection.
R152-34a. Utah Postsecondary School State Authorization
Act Rule.
R152-34a-101. Authority and Purpose.

(1) These rules are promulgated under the authority of
Section 13-2-5(1) and Section 13-34a-103.

(2) These rules are promulgated to:

(a) administer and enforce the Utah Postsecondary School
State Authorization Act; and

(b) provide standards by which persons subject to the Utah
Postsecondary School State Authorization Act shall operate.

R152-34a-102. Definition.

"Accredited" means public recognition by a national or
regional accrediting agency, as defined in Section 13-34a-
102(2).

R152-34a-201. Application Process.

(1) To obtain a certificate of postsecondary state
authorization, an applicant shall:

(a) submit to the division a completed application form, as
provided by the division;

(b) attach to the application:

(i)(A) a copy of the school's accreditation statement; and

(B) if the applicant does not meet the criteria stated in
Section 13-34a-203, audited financial statements pursuant to
this Subsection (2);

(ii) alist of all current course offerings;

(iii) a copy of the school's tuition schedule and total
program cost(s); and

(iv) acopy of the school's refund policy;

(c) comply in all respects with Section 13-34a-203 or
Section 13-34a-204 as applicable;

(d) sign and notarize a statement that the owner of the
school or similar controlling individual:

(i) has read and understood Section 13-34a et seq and
these rules; and

(ii) agrees to operate in full compliance with Section 13-
34a et seq and these rules; and

(e) pay the nonrefundable application fee.

(2) A school that is required to submit audited financial
statements pursuant to this Subsection (1)(b)(i)(B) shall submit:

(a) the audited financial statements that were completed or
provided to an accrediting agency in conjunction with the
school's most recent accreditation review; and

(b) audited financial statements for the most recent fiscal
year.
(3)(a) A postsecondary school that submits an application
for a certificate of authorization under this Subsection R152-
34a-201 is not required to apply concurrently with the division
for registration as a postsecondary proprietary school under
Section 13-34 et seq.

(b) For the purpose of Section 13-34-107(1)(b)(ii), a
certificate of state authorization issued under this Subsection
R152-34a-3 establishes an exemption to the registration
requirement that otherwise applies to a person operating as a
postsecondary proprietary school.

R152-34a-206. Complaint Process.

To file a complaint under Section 13-34a et seq against a
postsecondary school that holds a certificate from the division,
a person shall submit to the division:

(1) a completed complaint form as provided by the
division; or

(2) aletter, signed by the complainant, and including:

(a) all documentary evidence related to the complaint; and

(b) contact information for the complainant.

R152-34a-302. Grounds for Investigation and Enforcement -

Requirements
Authorization.

(1) A postsecondary school that holds a certificate of
authorization shall:

(a) asto an entity granted a certificate under Section 13-
34a-204, maintain financial capability pursuant to Section 13-
34a-204(2)(a);

(b) disclose to each student, in writing, the school's tuition
schedule, total program cost, and refund policy before requiring
a student to make any payment to the school;

(c) if cited or investigated by the division, provide:

(i) copies of all advertised claims;

(ii) copies of any documents signed by or on behalf of the
complainant and other interested person(s), as identified by the
division;

(iii) all academic records of the complainant and other
student(s), as identified by the division and permitted under any
applicable confidentiality law or agreement; and

(iv) all other records requested by the division;

(d)(i) maintain each student's transcript(s) for a period of
at least 60 years from the date of the student's last attendance:

(A) in either paper or electronic form; and

(B) at a physical location within the continental United
States; and

(ii) provide a student's transcript(s):

(A) within 20 days of a request from the student or the
division; and

(B)(I) without charge, if the request is from the division;

Upon Termination of Certificate of

or

(II) with or without a reasonable charge, if the request is
from a student;

(e) if terminating operations, within the 30-day period
following the date of termination:

(i) surrender to the division the school's current state
certificate of authorization; and

(i) identify:

(A) the name and contact information of the individual
who will maintain custody of student records pursuant to this
Subsection (1)(d); and

(B) the physical location where student transcripts will be
maintained in compliance with this Subsection (1)(d); and

(f) notify the division within 10 business days of:

(i) any change in information on record with division; and

(ii) any action taken against the school by an accrediting
body or a regulatory agency, including a state or the federal
government.

(2) A postsecondary school that holds a certificate of state
authorization may not:

(a) promulgate to the public a fraudulent or misleading
statement relating to a program or service offered; or

(b) withhold information or documents requested by the
division in an investigation.

(3) Pursuant to Section Subsection 13-34a-103(2)(iv), the
violation of a rule in this Subsection R152-34a-302 may be
sanctioned by denial, suspension, or revocation of a certificate
of the postsecondary school state authorization.

KEY: postsecondary schools, certificate of state

authorization, application requirements, consumer

protection

November 24, 2014 13-2-5(1)
13-34a-103
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R152. Commerce, Consumer Protection.
R152-39. Child Protection Registry Rule.
R152-39-1. Authority and Purpose.
Pursuant to Utah Code Section 13-39-203, these rules
(R152-39) are intended to establish the procedures under which:
(1) aperson may register a contact point with the registry;
and
(2) a marketer may verify compliance with the registry.

R152-39-2. Definitions.

As used in these rules (R152-39):

(1) "Contact point" is as defined in Utah Code Section 13-
39-102.

(2) "Division" is as defined in Utah Code Section 13-39-
102.

(3) "Marketer" means a person described in Utah Code
Section 13-39-201(4).

(4) "Provider" means the third party with whom the
Division has contracted, pursuant to Utah Code Section 13-39-
201(1)(b), to establish and secure the registry.

(5) "Registry" is as defined in Utah Code Section 13-39-
102.

R152-39-3. Information Required to Register.

(1) A person desiring to register a contact point with the
registry shall provide the following information to the provider:

(a) the contact point the person desires to register;

(b) an affirmation that:

(i) the contact point belongs to a minor;

(i) a minor has access to the contact point; or

(iii) the contact point is used in a household in which a
minor is present;

(c) an affirmation that the minor referenced in R152-39-
3(1)(b) is a Utah resident; and

(d) an affirmation that the person registering the contact
point is:

(i) the minor referenced in R152-39-3(1)(b); or

(ii) a parent or guardian of the minor referenced in R152-
39-3(1)(b).

(2) A contact point may not become a part of the registry
until the provider sends a message to the contact point informing
the user of the contact point:

(a) the contact point has been registered; and

(b) the process for removing the contact point from the
registry.

(3) A school or institution desiring to register a domain
name shall provide verification to the provider that:

(a) the school or institution primarily serves minors; and

(b) the school or institution owns the domain name being
registered.

R152-39-4. Information Required to Verify Compliance.

A marketer desiring to verify compliance with the registry
shall provide the following information to the provider before
the provider compares the marketer's contact point list against
the registry:

(1) the name, address, and telephone number of the
marketer;

(2) the specific legal nature and corporate status of the
marketer;

(3) the name, address, and telephone number of a natural
person who consents to service of process for the marketer; and

(4) an affirmation that the person described in R152-39-
4(3) understands that improper use of information obtained from
the registry is a second degree felony.

R152-39-5. Compliance.
(1) After a marketer has complied with R152-39-4 and
paid the fee established by the Division under Section 13-39-

201(4)(b), the marketer may check the marketer's contact point
list with the provider according to the privacy and security
measures implemented by the provider.

(2) After a marketer has complied with R152-39-5(1) and
paid the fee established by the Division under Section 13-39-
201(4)(b), the provider shall, according to the privacy and
security measures implemented by the provider, remove from
the marketer's list of contact points any contact points that are
contained on the registry.

(3)(a) A marketer who desires to utilize the provisions of
Subsection 13-39-202(4) shall:

(i) provide the Division with a detailed description of the
methods the marketer intends to use to verify compliance with
Subsection 13-39-202(4); and

(i) agree to provide to the Division, at any time upon
request by the Division, copies of all documentation relating to
the marketer's compliance with Subsection 13-39-202(4).

(b) Within thirty calendar days after a marketer complies
with R152-39-5(3)(a), the Division shall inform the marketer in
writing whether the Division considers the marketer's methods
sufficient to verify compliance with Subsection 13-39-202(4).

(c)(i) Approval of a verification method for compliance
with Subsection 13-39-202(4) does not prevent the Division
from investigating further whether the approved verification
method actually guarantees compliance with Subsection 13-39-
202(4).

(ii) The Division may revoke an approval granted pursuant
to R152-39-5(3) upon a finding that the verification method
does not adequately guarantee compliance with Subsection 13-
39-202(4).

R152-39-6. Discounted Fee.

(1) In order for senders to qualify for the discounted fee
schedule established pursuant to Subsection 13-39-203(3)(a), a
sender must agree to be subject to enhanced security criteria for
each subsequent list that they may submit to the state's
compliance mechanism. To meet these criteria, senders must
affirmatively agree that their scrubbing tasks may be stopped if
a particular task deviates from a statistically normal baseline.

(2) The statistical baseline used for comparison will be
based on the senders' past histories as well as the totality of the
histories of senders that have used the compliance mechanism
to scrub their lists.

(3) To restart a task and retrieve the results, senders whose
tasks have been stopped must confirm that they in fact initiated
the task and that the list submitted is not an attempt to abuse the
registry mechanism. Depending on the amount of the deviation
from the baseline, this confirmation may come from a telephone
call to a pre-established phone number, completing information
online, or sending an e-mail to a customer support
representative.

(4) The Division, or its appointed representative, shall
have discretion in allowing the retrieval of tasks if the
confirmation does not resolve the security concerns.

KEY: consumer protection, e-mail, minors, advertising
December 11, 2006 13-39
Notice of Continuation April 15, 2015



UAC (As of May 1, 2018) Printed: May 22, 2018 Page 30

R152. Commerce, Consumer Protection.
R152-42. Uniform Debt-Management Services Act Rule.
R152-42-1. Authority, Purpose and Definitions.

These rules are promulgated under Utah Code Section 13-
42-102(9)(c), 13-42-112(2),13-42-132(3), and 13-42-132(6) to
facilitate the orderly administration of the Uniform Debt-
Management Services Act, Utah Code Title 13, Chapter 42.

R152-42-2. Application for Registration.

In addition to the requirements contained in Sections 13-
42-105 and 13-42-106, applicants shall submit to the division
with their initial application a copy of the applicant's articles of
incorporation or other organizational documentation showing
the applicant's current legal status.

R152-42-3. Registration in Another State.

(1) If a provider holds a license or certificate of
registration authorizing it to provide debt-management services
in another state, the provider may submit a copy of that license
or certificate and the application for that license or certificate,
instead of an application in the form prescribed by the Uniform
Debt-Management Services Act, Utah Code Title 13, Chapter
42, provided that the license or certificate was issued by one of
the following states:

(a) Rhode Island, pursuant to Rhode Island General Laws,
Title 19, Chapter 14.8;

(b) Delaware, pursuant to Delaware Code Annotated, Title
6, Chapter 24A; or

(c) any state approved by the Division by rule.

(2) To qualify under this rule, the provider must meet all
the requirements of Utah Code Section 13-42-112, including
filing a surety bond or substitute in accordance with Utah Code
Section 13-42-113 or 13-42-114 that is solely payable or
available to this state and to individuals who reside in this state.

R152-42-4. Independent Accrediting Organizations.

In order to comply with requirements of Utah Code Section
13-42-106(8) a provider must provide evidence of accreditation
by an independent accrediting organization approved by the
Director of the Division that assures compliance with industry
standards. A list of organizations that have been approved can
be found on the Division's website or obtained by contacting the
Division.

R152-42-5. Certification of Counselors.

In order to comply with the requirements of Utah Code
Section 13-42-106(9), a provider must provide evidence that,
within 12 months after initial employment, each of the
applicant's counselors becomes certified as a certified counselor.
A list of organizations or programs that have been approved can
be found on the Division's website or by contacting the
Division.

R152-42-6. Adoption of Base Year.
Pursuant to Utah Code Section 13-42-132(6), the Division
adopts a base year of 2007.

KEY: debt-management, consumer protection

May 22, 2007 13-42-102(9)(c)

Notice of Continuation December 1, 2016 13-42-112(2)
13-42-132(3)
13-42-132(6)
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R152. Commerce, Consumer Protection.
R152-49. Immigration Consultants Registration Act Rule.
R152-49-101. Authority and Purpose.

(1) Authority. These rules are promulgated under:

(a) Utah Code Subsection 13-2-5(1); and

(b) Utah Code Subsection 13-49-202(1).

(2) Purpose. These rules:

(a) prescribe certain contents of the application form that
shall be submitted to the Division in order to request registration
as an immigration consultant; and

(b) impose upon registered immigration consultants a duty
to notify the Division of changes in information that is on record
with the Division.

R152-49-202. Application for Registration -- Duty to Notify
Division of Changes.

(1) In addition to the requirements contained in Utah Code
Section 13-49-202, an applicant for registration as an
immigration consultant shall submit a complete application
form, including the following documents and information:

(a) photocopy of:

(i) a state-issued identification card or driver license;

(i1) a passport issued by the United States Department of
State; or

(iii) an identification card issued by any branch of the
United States armed forces;

(b) applicant's date of birth;

(c)(i) applicant's social security number, if the applicant
has one; and

(ii) applicant's individual taxpayer identification number
(ITIN), if the applicant has one;

(d) a complete list of:

(1) any other names used by the applicant at any time past
or present; and

(i) all entity names, including dbas, through which the
applicant will engage in the activities of an immigration
consultant;

(e) pursuant to Section 13-49-301(1), a copy of the
contract that the applicant will use to create a contractual
obligation with a client; and

(f) a copy of the disclosure document required under
Section 13-49-303(2):

(1) written in English; and

(ii) written in each of the native languages of the
applicant's clientele.

(2) Within 30 days of any change in information or
documents that are on file with the Division, a registered
immigration consultant shall:

(a) notify the Division in writing of the change; and

(b) provide to the Division current versions of any affected
contracts, disclosures, and other documents.

KEY: immigration consultant, registration, consumer

protection

September 21, 2015 13-2-5(1)
13-49-202(1)
13-49-301(1)
13-49-303(2)
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R156. Commerce, Occupational and Professional Licensing.
R156-1. General Rule of the Division of Occupational and
Professional Licensing.
R156-1-101. Title.

This rule is known as the "General Rule of the Division of
Occupational and Professional Licensing."

R156-1-102. Definitions.

In addition to the definitions in Title 58, as used in Title 58
or this rule:

(1) "Active and in good standing" means a licensure status
which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification. A license that has been
placed on probation subject to terms and conditions is not active
and in good standing.

(2) "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an action
to be imposed upon an applicant or licensee. Aggravating
circumstances include:

(a) prior record of disciplinary action, unlawful conduct,
or unprofessional conduct;

(b) dishonest or selfish motive;

(c) pattern of misconduct;

(d) multiple offenses;

(e) obstruction of'the disciplinary process by intentionally
failing to comply with rules or orders of the Division;

(f) submission of false evidence, false statements or other
deceptive practices during the disciplinary process including
creating, destroying or altering records after an investigation has
begun;

(g) refusal to acknowledge the wrongful nature of the
misconduct involved, either to the client or to the Division;

(h) vulnerability of the victim;

(i) lack of good faith to make restitution or to rectify the
consequences of the misconduct involved;

(j) illegal conduct, including the use of controlled
substances; and

(k) intimidation or threats of withholding clients' records
or other detrimental consequences if the client reports or
testifies regarding the unprofessional or unlawful conduct.

(3) "Cancel" or "cancellation" means nondisciplinary
action by the Division to rescind, repeal, annul, or void a
license:

(a) issued to alicensee in error, such as where a license is
issued to an applicant:

(i) whose payment of the required application fee is
dishonored when presented for payment;

(ii) who has been issued a conditional license pending a
criminal background check and the check cannot be completed
due to the applicant's failure to resolve an outstanding warrant
or to submit acceptable fingerprint cards;

(iii) who has been issued the wrong classification of
licensure; or

(iv) due to any other error in issuing a license; or

(b) not issued erroneously, but where subsequently the
licensee fails to maintain the ongoing qualifications for
licensure, when such failure is not otherwise defined as
unprofessional or unlawful conduct.

(4) "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(5) "Conditional licensure" means an interim non-adverse
licensure action, in which a license is issued to an applicant for
initial, renewal, or reinstatement of licensure on a conditional
basis in accordance with Section R156-1-308f, while an
investigation, inspection, or audit is pending.

(6) "Denial of licensure" means action by the Division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(7)(a) "Disciplinary action" means adverse licensure action
by the Division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(b) "Disciplinary action", as used in Subsection 58-1-
401(5), shall not be construed to mean an adverse licensure
action taken in response to an application for licensure. Rather,
as used in Subsection 58-1-401(5), it shall be construed to mean
an adverse action initiated by the Division.

(8) "Diversion agreement" means a formal written
agreement between a licensee, the Division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
58-1-404.

(9) "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(10) "Duplicate license" means a license reissued to
replace a license which has been lost, stolen, or mutilated.

(11) "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
Division under the authority of Subsection 58-1-108(2).

(12) "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a) at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or
(b) prior to the expiration date shown on the license:

(i) upon the death of a licensee who is a natural person;

(ii) upon the dissolution of a licensee who is a partnership,
corporation, or other business entity; or

(iii) upon the issuance of a new license which supersedes
an old license, including a license which:

(A) replaces a temporary license;

(B) replaces a student or other interim license which is
limited to one or more renewals or other renewal limitation; or

(C) is issued to a licensee in an upgraded classification
permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(13) "Inactive" or "inactivation" means action by the
Division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(14) "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the Division
regulatory and compliance officer, or if the Division regulatory
and compliance officer is unable to so serve for any reason, a
Department administrative law judge, or if both the Division
regulatory and compliance officer and a Department
administrative law judge are unable to so serve for any reason,
an alternate designated by the director in writing.

(15) "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(16) "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(17) "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an action
to be imposed upon an applicant or licensee.

(a) Mitigating circumstances include:

(i) absence of prior record of disciplinary action, unlawful
conduct or unprofessional conduct;

(ii) personal, mental or emotional problems provided such
problems have not posed a risk to the health, safety or welfare
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of the public or clients served such as drug or alcohol abuse
while engaged in work situations or similar situations where the
licensee or applicant should know that they should refrain from
engaging in activities that may pose such a risk;

(iii) timely and good faith effort to make restitution or
rectify the consequences of the misconduct involved;

(iv) full and free disclosure to the client or Division prior
to the discovery of any misconduct;

(v) inexperience in the practice of the occupation and
profession provided such inexperience is not the result of failure
to obtain appropriate education or consultation that the applicant
or licensee should have known they should obtain prior to
beginning work on a particular matter;

(vi) imposition of other penalties or sanctions if the other
penalties and sanctions have alleviated threats to the public
health, safety, and welfare; and

(vii) remorse.

(b) The following factors may not be considered as
mitigating circumstances:

(i) forced or compelled restitution;

(i) withdrawal of complaint by client or other affected
persons;

(iil) resignation prior to disciplinary proceedings;

(iv) failure of injured client to complain;

(v) complainant's recommendation as to sanction; and

(vi) in an informal disciplinary proceeding brought
pursuant to Subsection 58-1-501(2)(c) or (d) or Subsections
R156-1-501(1) through (5):

(A) argument that a prior proceeding was conducted
unfairly, contrary to law, or in violation of due process or any
other procedural safeguard,

(B) argument that a prior finding or sanction was contrary
to the evidence or entered without due consideration of relevant
evidence;

(C) argument that a respondent was not adequately
represented by counsel in a prior proceeding; and

(D) argument or evidence that former statements of a
respondent made in conjunction with a plea or settlement
agreement are not, in fact, true.

(18) "Nondisciplinary action" means adverse licensure
action by the Division under the authority of Subsections 58-1-
401(1) or 58-1-401(2)(c) through (2)(d).

(19) "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the Division
under the authority of Subsection 58-1-203(1)(f).

(20) "Probation" means disciplinary action placing terms
and conditions upon a license;

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(21) "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(22) "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(23) "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(24) "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(25) "Remove or modify restrictions" means to remove or

modify restrictions, as defined in Subsection (25)(a), placed on
a license issued to an applicant for licensure.

(26) "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(27) "Revoke" or "revocation" means disciplinary action
by the Division extinguishing a license.

(28) "Suspend" or "suspension" means disciplinary action
by the Division removing the right to use a license for a period
of time or indefinitely as indicated in the disciplinary order,
with the possibility of subsequent reinstatement of the right to
use the license.

(29) "Surrender" means voluntary action by a licensee
giving back or returning to the Division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(30) "Temporary license" or "temporary licensure" means
a license issued by the Division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(31) "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-501.

(32) "Warning or final disposition letters which do not
constitute disciplinary action" as used in Subsection 58-1-
108(3) mean letters which do not contain findings of fact or
conclusions of law and do not constitute a reprimand, but which
may address any or all of the following:

(a) Division concerns;

(b) allegations upon which those concerns are based,

(c) potential for administrative or judicial action; and

(d) disposition of Division concerns.

R156-1-102a. Global Definitions of Levels of Supervision.

(1) Except as otherwise provided by statute or rule, the
global definitions of levels of supervision herein shall apply to
supervision terminology used in Title 58 and Title R156, and
shall be referenced and used, to the extent practicable, in
statutes and rules to promote uniformity and consistency.

(2) Except as otherwise provided by statute or rule, all
unlicensed personnel specifically allowed to practice a regulated
occupation or profession are required to practice under an
appropriate level of supervision defined herein, as specified by
the licensing act or licensing act rule governing each occupation
or profession.

(3) Except as otherwise provided by statute or rule, all
license classifications required to practice under supervision
shall practice under an appropriate level of supervision defined
herein, as specified by the licensing act or licensing act rule
governing each occupation or profession.

(4) Levels of supervision are defined as follows:

(a) "Direct supervision" and "immediate supervision"
mean the supervising licensee is present and available for face-
to-face communication with the person being supervised when
and where occupational or professional services are being
provided.

(b) "Indirect supervision" means the supervising licensee:

(i) has given either written or verbal instructions to the
person being supervised;

(ii) is present within the facility in which the person being
supervised is providing services; and

(iii) is available to provide immediate face-to-face
communication with the person being supervised as necessary.

(c) "General supervision" means that the supervising
licensee:
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(i) has authorized the work to be performed by the person
being supervised;

(ii) is available for consultation with the person being
supervised by personal face-to-face contact, or direct voice
contact by telephone, radio or some other means, without regard
to whether the supervising licensee is located on the same
premises as the person being supervised; and

(iii) can provide any necessary consultation within a
reasonable period of time and personal contact is routine.

(5) "Supervising licensee" means a licensee who has
satisfied any requirements to act as a supervisor and has agreed
to provide supervision of an unlicensed individual or a licensee
in a classification or licensure status that requires supervision in
accordance with the provisions of this chapter.

R156-1-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58.

R156-1-106.
Responsibilities.

(1) In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may include
multiple licensees per request and may include home telephone
numbers, home addresses, and e-mail addresses, subject to the
restriction that the addresses and telephone numbers shall only
be used by a requester for purposes for which the requester is
properly authorized:

(a) responses to requests from another governmental
entity, government-managed corporation, a political subdivision,
the federal government, another state, or a not-for-profit
regulatory association to which the Division is a member;

(b) responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c) responses to a party to a prelitigation proceeding
convened by the Division under Title 78, Chapter 14;

(d) responses to universities, schools, or research facilities
for the purposes of research;

(e) responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for issuing credentialing or
reimbursement purposes; and

(f) responses to requests from a person preparing for,
participating in, or responding to:

(i) anational, state or local emergency;

(i) a public health emergency as defined in Section 26-
23b-102; or

(iii) a declaration by the President of the United States or
other federal official requesting public health-related activities.

(2) In accordance with Subsection 58-1-106(3)(a) and (b),
the Division may deny a request for an address or telephone
number of a licensee to an individual who provides proper
identification and the reason for the request, in writing, to the
Division, if the reason for the request is deemed by the Division
to constitute an unwarranted invasion of privacy or a threat to
the public health, safety, and welfare.

(3) Inaccordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

Division - Duties, Functions, and

R156-1-107. Organization of Rules - Content, Applicability
and Relationship of Rules.

(1) The rules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of

the chapters in Title 58.

(2) Rule RI156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3) The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4) Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109. Presiding Officers.

In accordance with Subsection 63G-4-103(1)(h), Sections
58-1-104,58-1-106,58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
Director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1) The Division Regulatory and Compliance Officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in
response to a request for agency action, provided that if the
Division Regulatory and Compliance Officer is unable to so
serve for any reason, a replacement specified by the Director is
designated as the alternate presiding officer.

(2) Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows. Unless otherwise specified
in writing by the Director, or with regard to Title 58, Chapter
55, by the Construction Services Commission, a department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the
Director or Commission, respectively, determining the
discipline to be imposed, licensure action to be taken, relief to
be granted, etc.

(3) Except as provided in Subsection (4) or otherwise
specified in writing by the Director, the presiding officer for
adjudicative proceedings before the Division are as follows:

(a) Director. The Director shall be the presiding officer
for:

(i)  formal adjudicative proceedings described in
Subsections R156-46b-201(1)(b), and R156-46b-201(2)(a)
through (c), however resolved, including stipulated settlements
and hearings; and

(ii) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(g), (i), (1), (m), (o), (p), and (1),
and R156-46b-202(2)(a), (b)(ii), (c), and (d), however resolved,
including memoranda of understanding and stipulated
settlements.

(b) Bureau Managers or Program Coordinators. Except
for Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i) formal adjudicative proceedings described in
Subsection R156-46b-201(1)(c), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-15A-210(1) through (4); and

(i) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (d),(f), (h), (j), (n) and
R156-46b-202(2)(b)(iii).

(iii) At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
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immediately precedes the licensing technician's or program
technician's signature.

(c) Citation Hearing Officer. The Division Regulatory and
Compliance Officer or other citation hearing officer designated
in writing by the Director shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(k).

(d) Uniform Building Code Commission. The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(e) for convening a board of appeal under Subsection
15A-1-207(3), for serving as fact finder at any evidentiary
hearing associated with a board of appeal, and for entering the
final order associated with a board of appeal. An administrative
law judge shall perform the role specified in Subsection 58-1-
109(2).

(e) Residence Lien Recovery Fund Advisory Board. The
Residence Lien Recovery Fund Advisory Board shall be the
presiding officer to serve as the factfinder for formal
adjudicative proceedings involving the Residence Lien
Recovery Fund.

(f) Residence Lien Recovery Fund Manager. The
Residence Lien Recovery Fund manager, bureau manager, or
program coordinator designated in writing by the Director shall
be the presiding officer for the informal adjudicative proceeding
described in Subsection R156-46b-202(1)(q), for approval or
denial of an application for a tax credit certificate.

(4) Unless otherwise specified in writing by the
Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a) Commission.

(i) The Construction Services Commission shall be the
presiding officer for all adjudicative proceedings under Title 58,
Chapter 55, except as otherwise delegated by the Commission
in writing or as otherwise provided in this rule; provided,
however, that all orders adopted by the Commission as a
presiding officer shall require the concurrence of the Director.

(i1))  Unless otherwise specified in writing by the
Construction Services Commission, the Commission is
designated as the presiding officer:

(A) for informal adjudicative proceedings described in
Subsections R156-46b-202(1)(1), (m), (o), (p), and (q), and
R156-46b-202(2)(b)(i), (c¢), and (d), however resolved,
including memoranda of understanding and stipulated
settlements;

(B) to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(C) to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own. In adopting its
order, the Commission may accept, modify or reject the
recommended order.

(iii) Ifthe Construction Services Commission is unable for
any reason to act as the presiding officer as specified, it shall
designate another presiding officer in writing to so act.

(iv) Orders of the Construction Services Commission shall
address all issues before the Commission and shall be based
upon the record developed in an adjudicative proceeding
conducted by the Commission. In cases in which the
Commission has designated another presiding officer to conduct
an adjudicative proceeding and submit a recommended order,
the record to be reviewed by the Commission shall consist of the
findings of fact, conclusions of law, and recommended order
submitted to the Commission by the presiding officer based

upon the evidence presented in the adjudicative proceeding
before the presiding officer.

(v) The Construction Services Commission or its designee
shall submit adopted orders to the director for the Director's
concurrence or rejection within 30 days after it receives a
recommended order or adopts an order, whichever is earlier. An
adopted order shall be deemed issued and constitute a final
order upon the concurrence of the Director.

(vi) Inaccordance with Subsection 58-55-103(10), if the
Director or the Director's designee refuses to concur in an
adopted order of the Construction Services Commission or its
designee, the Director or the Director's designee shall return the
order to the Commission or its designee with the reasons set
forth in writing for refusing to concur. The Commission or its
designee shall reconsider and resubmit an adopted order,
whether or not modified, within 30 days of the date of the initial
or subsequent return. The Director or the Director's designee
shall consider the Commission's resubmission of an adopted
order and either concur rendering the order final, or refuse to
concur and issue a final order, within 90 days of the date of the
initial recommended order. Provided the time frames in this
subsection are followed, this subsection shall not preclude an
informal resolution such as an executive session of the
Commission or its designee and the Director or the Director's
designee to resolve the reasons for the Director's refusal to
concur in an adopted order.

(vii) The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
in adopted orders, and final orders.

(viii) The final order issued by the Construction Services
Commission and concurred in by the Director or the Director's
designee, or nonconcurred in by the Director or the Director's
Designee, and issued by the Director or the Director's designee,
may be appealed by filing a request for agency review with the
Executive Director or the Director's designee within the
Department.

(ix) The content of all orders shall comply with the
requirements of Subsection 63G-4-203(1)(i) and Sections 63G-
4-208 and 63G-4-209.

(b) Director. The Director or the Director's designee is
designated as the presiding officer for the concurrence role,
except where the Director or the Director's designee refuses to
concur and issues the final order as provided by Subsection (a),
on disciplinary proceedings under Subsections R156-46b-
202(2)(b)(i), (c), and (d) as required by Subsection 58-55-
103(1)(b)(iv).

(c) Administrative Law Judge. Unless otherwise specified
in writing by the Construction Services Commission, a
Department administrative law judge is designated as the
presiding officer to conduct formal adjudicative proceedings
before the Commission and its advisory boards, as specified in
Subsection 58-1-109(2).

(d) Bureau Manager. Unless otherwise specified in
writing by the Construction Services Commission, the
responsible bureau manager is designated as the presiding
officer for conducting informal adjudicative proceedings
specified in Subsections R156-46b-202(1)(a) through (d),(h),
and (n).

(e) At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(f) Plumbers Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
presiding officer to serve as the fact finder and to issue
recommended orders to the Construction Services Commission
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in formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as plumbers.

(g) Electricians Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the Construction Services Commission
in formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as electricians.

(h) Alarm System Security and Licensing Board. Except
as set forth in Subsection (c) or as otherwise specified in writing
by the Commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the Construction
Services Commission in formal evidentiary hearings associated
with adjudicative proceedings involving persons licensed as or
required to be licensed as alarm companies or agents.

R156-1-110. Issuance of Investigative Subpoenas.

(1) All requests for subpoenas in conjunction with a
Division investigation made pursuant to Subsection 58-1-
106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a) Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including: the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b) Approved subpoenas shall be issued under the seal of
the Division and the signature of the subpoena authority.

(2) The person who requests an investigative subpoena is
responsible for service of the subpoena.

(3)(a) Service may be made:

(1) on a person upon whom a summons may be served
pursuant to the Utah Rules of Civil Procedure; and

(i1) personally or on the agent of the person being served.

(b) Ifaparty is represented by an attorney, service shall be
made on the attorney.

(4)(a) Service may be accomplished by hand delivery or by
mail to the last known address of the intended recipient.

(b) Service by mail is complete upon mailing.

(c) Service may be accomplished by electronic means.

(d) Service by electronic means is complete on
transmission if transmission is completed during normal
business hours at the place receiving the service; otherwise,
service is complete on the next business day.

(5) There shall appear on all investigative subpoenas a
certificate of service.

(6) The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

(a) A motion to quash or modify an investigative subpoena
shall be filed with and served upon the subpoena authority no
later than ten days after service of the investigative subpoena.

(b) A response by the Division to a motion to quash or
modify an investigative subpoena shall be filed with and served
upon the subpoena authority no later than five business days
after receipt of a motion to quash or modify an investigative
subpoena.

(¢) No final reply by the recipient of an investigative
subpoena who files a motion to quash or modify shall be
permitted.
R156-1-111a.

Qualifications for Tax Certificate -

Definitions.

In addition to the definitions in Title 58, Chapter 1, as used
in Title 58, Chapter 1, or in this rule:

(1) "Psychiatrist", as defined under Subsection 58-1-
111(1)(d, is further defined to include a licensed physician who
is board certified for a psychiatry specialization recognized by
the American Board of Medical Specialties (ABMS) or the
American Osteopathic Association's Bureau of Osteopathic
Specialists (BOS).

(2) Under Subsection 58-1-111(1)(f)(ii), the definition of
a "volunteer retired psychiatrist" is further defined to mean a
physician or osteopathic physician licensed under Title 58,
Chapter 81, Retired Volunteer Health Practitioner Act, who is
previously or currently board certified for a psychiatry
specialization recognized by the American Board of Medical
Specialties (ABMS) or the American Osteopathic Association's
Bureau of Osteopathic Specialists (BOS).

R156-1-111b. Qualifications for Tax Certificate -
Application Requirements.

An applicant for a tax credit certificate under Section 58-1-
111 shall provide to the Division:

(1) the original application made available on the
Division's website, containing the signed attestation of
compliance; and

(2) any additional documentation that may be required by
the Division to verify the applicant's representations made in the
application.

R156-1-205. Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements -
Appointment of Chairman - Division to Provide Secretary -
Compliance with Open and Public Meetings Act -
Compliance with Utah Administrative Procedures Act - No
Provision for Per Diem and Expenses.

(1) The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2) Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years. The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3) No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4) Ifavacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term. After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5) Ifapeer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or
advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6) Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
Division.

(7) Unless otherwise approved by the Division, peer or
advisory committee meetings shall be held in the building
occupied by the Division.
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(8) A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9) Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman. The Division shall provide a Division employee to
act as committee secretary to take minutes of committee
meetings and to prepare committee correspondence.

(10) Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11) Peer or advisory committees shall comply with the
procedures and requirements of Title 63G, Chapter 4,
Administrative Procedures Act, in their adjudicative
proceedings.

(12) Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

R156-1-206. Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1) The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2) With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through

(12).

R156-1-301. Application for Licensure - Filing Date -
Applicable Requirements for Licensure - Issuance Date.

(1) The filing date for an application for licensure shall be
the postmark date of the application or the date the application
is received and date stamped by the Division, whichever is
earlier.

(2) Except as otherwise provided by statute, rule or order,
the requirements for licensure applicable to an application for
licensure shall be the requirements in effect on the filing date of
the application.

(3) The issuance date for a license issued to an applicant
for licensure shall be as follows:

(a) the date the approval is input into the Division's
electronic licensure database for applications submitted and
processed manually; or

(b) the date printed on the verification of renewal
certificate for renewal applications submitted and processed
electronically via the Division's Internet Renewal System.

R156-1-302. Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

(1) This section applies in circumstances where an
applicant or licensee:

(a) is not automatically disqualified from licensure
pursuant to a statutory provision; and

(b)(1) has history that reflects negatively on the person's
moral character, including past unlawful or unprofessional
conduct; or

(ii) has a mental or physical condition that, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to the
public health, safety or welfare.

(2) In a circumstance described in Section (1), the
following factors are relevant to a licensing decision:

(a) aggravating circumstances, as defined in Subsection
R156-1-102(2);

(b) mitigating circumstances, as defined in Subsection
R156-1-102(17);

(c) the degree of risk to the public health, safety or
welfare;

(d) the degree of risk that a conduct will be repeated,

(e) the degree of risk that a condition will continue;

(f) the magnitude of the conduct or condition as it relates
to the harm or potential harm;

(g) the length of time since the last conduct or condition
has occurred;

(h) the current criminal probationary or parole status of the
applicant or licensee;

(i) the current administrative status of the applicant or
licensee;

(j) results of previously submitted applications, for any
regulated profession or occupation;

(k) results from any action, taken by any professional
licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(1) evidence presented indicating that restricting or
monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(m) psychological evaluations; or

(n) any other information the Division or the board
reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-303. Temporary Licenses in Declared Disaster or
Emergency.

(1) In accordance with Section 53-2a-1203, persons who
provide services under this exemption from licensure, shall
within 30 days file a notice with the Division as provided under
Subsection 53-2a-1205(1) using forms posted on the Division
internet site.

(2) Inaccordance with Section 53-2a-1205 and Subsection
58-1-303(1), a person who provides services under the
exemption from licensure as provided in Section 53-2a-1203 for
a declared disaster or emergency shall, after the disaster period
ends and before continuing to provide services, meet all the
normal requirements for occupational or professional licensure
under this title, unless:

(a) priorto practicing after the declared disaster the person
is issued a temporary license under the provisions of Subsection
58-1-303(1)(c); or

(b) the person qualifies under another exemption from
licensure.

R156-1-305. Inactive Licensure.

(1) In accordance with Section 58-1-305, except as
provided in Subsection (2), a licensee may not apply for inactive
licensure status.

(2) The following licenses issued under Title 58 that are
active in good standing may be placed on inactive licensure
status:

(a) architect;

(b) audiologist;

(c) certified public accountant emeritus;

(d) certified court reporter;

(e) certified social worker;

(f) chiropractic physician;

(g) clinical mental health counselor;

(h) clinical social worker;

(i) contractor;

(j) deception detection examiner;

(k) deception detection intern;
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(m) dentist; RENEWAL DATES
(n) dispensing medical practitioner - advanced practice Acupuncturist May 31 even years
registered nurse,; Advanced Practice Registered Nurse January 31 even years
1 o o 11 _ 101 Advanced Practice Registered
(0)- dispensing medical practitioner - physician and e January 31 even years
surgeon, . . . . .. . Architect May 31 even years
(p) dispensing medical practitioner - physician assistant; Athlete Agent September 30 even years
(q) dispensing medical practitioner - osteopathic physician Athletic Trainer May 31 odd years
and surgeon; Audiologist May 31 odd years
L2 . . .. . Barber September 30 odd years
(r) d!SpenS!ng medl'cal praCtl_tl_OHer- OptqmetrISt; Barber Apprentice September 30 odd years
(s) dispensing medical practitioner - clinic pharmacy; Barber School September 30 odd years
(t) genetic counselor: Behavior Analyst and
. > L. Assistant Behavior Analyst September 30 even years
(v) heal@h chﬂlty admlnlstrgtqr; Behavior Specialist and
(v) hearing instrument specialist; Assistant Behavior Specialist  September 30 even years
(W) landscape architect; Building Inspector November 30 odd years
(x) licensed advanced substance use disorder counselor; Et‘;?k%?lgrm Security E:E:;bgi 31 e‘v’gg Veare
(y) marriage and family therapist; Certified Court Reporter May 31 even years
(z) naturopath/naturopathic physician; Certified Dietitian September 30 even years
(aa) OptODICUﬁSt' Certified Medical Language Interpreter March 31 odd years
1k .. Certified Nurse Midwife January 31 even years
(bb) osteopathw phySIClan and surgeon; Certified Public Accountant December 31 even years
(cc) pharmacist; Certified Social Worker September 30 even years
(dd) pharmacy technician: Chiropractic Physician May 31 even years
I . o7 Clinical Mental Health Counselor September 30 even years
(ee) phyglc}an assistant; Clinical Social Worker September 30 even years
(ff) physician and surgeon; Construction Trades Instructor November 30 odd years
(gg) podiatric physician; Contractor November 30 odd years

(hh) private probation provider;

(ii) professional engineer;

(jj) professional land surveyor;

(kk) professional structural engineer;

(1) psychologist;

(mm) radiology practical technician;

(nn) radiologic technologist;

(00) security personnel;

(pp) speech-language pathologist;

(qq) substance use disorder counselor; and

(rr) veterinarian.

(3) Applicants for inactive licensure shall apply to the
Division in writing upon forms available from the Division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4) If all requirements are met for inactive licensure, the
Division shall place the license on inactive status.

(5) A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6) An inactive license may be activated by requesting
activation in writing upon forms available from the Division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

(7) An inactive licensee whose license is activated during
the last 12 months of a renewal cycle shall, upon payment of the
appropriate fees, be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their activated
license.

(8) A Controlled Substance license may be placed on
inactive status if attached to a primary license listed in
Subsection R156-1-305(2) and the primary license is placed on
inactive status.

R156-1-308a. Renewal Dates.

(1) The following standard two-year renewal cycle renewal
dates are established by license classification in accordance with
the Subsection 58-1-308(1):

Controlled Substance License

Precursor
Handler

Controlled Substance
Controlled Substance
Cosmetologist/Barber
Cosmetologist/Barber Apprentice
Cosmetology/Barber School
Deception Detection

Deception Detection Examiner,

Deception Detection Intern,

Deception Detection Administrator

Dental
Dentist
Direct-entry Midwife
Dispensing Medical Practitioner
Advanced Practice Registered
Nurse, Optometrist,
Osteopathic Physician and
Surgeon, Physician and
Surgeon, Physician Assistant
Dispensing Medical Practitioner
Clinic Pharmacy
Electrician
Apprentice, Journeyman, Master,
Residential Master
Electrologist
Electrology School
Elevator Mechanic
Environmental Health Scientist
Esthetician
Esthetician Apprentice
Esthetics School
Factory Built Housing Dealer
Funeral Service Director
Funeral Service Establishment
Genetic Counselor
Hair Designer
Hair Designer Instructor
Hair Designer Schoo
Health Facility Administrator
Hearing Instrument Specialist
Internet Facilitator
Landscape Architect
Licensed Advanced Substance
Use Disorder Counselor
Licensed Practical Nurse
Licensed Substance
Use Disorder Counselor
Marriage and Family Therapist
Massage Apprentice
Massage Therapist
Master Esthetician
Master Esthetician Apprentice
Medication Aide Certified
Music Therapist
Nail Technologist
Nail Technologist Apprentice

Hygienist

Attached to primary
license renewal

May 31

September
September
September
September
November 3

May 31
May 31
September

September

30
30
30
30
0

30

30

odd
odd
odd
odd
odd
even

even
even
odd

odd

years
years
years
years
years
years

years
years
years

years

September 30 odd years

Residential Journeyman,

November 3
September
September
November 3
May 31

September
September
September
September
May 31

May 31

September
September
September
September
May 31

September
September
May 31

May 31
January 31
May 31

September
May 31

May 31

September
September
March 31
March 31
September
September

0
30
30
0

30
30
30
30

30
30
30
30

30
30

30

30
30

30
30

even
odd
odd
even
odd
odd
odd
odd
even
even
even
even
odd
odd
odd
odd
even
odd
even

odd
even
odd

even
odd
odd
odd
odd
odd
odd
odd
odd

years
years
years
years
years
years
years
years
years
years
years
years
years
years
years
years
years
years
years

years
years
years

years
years
years
years
years
years
years
years
years
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Nail Technology School September 30 odd years

Naturopath/Naturopathic May 31 even years
Physician

Occupational Therapist May 31 odd years

Occupational Therapy Assistant May 31 odd years

Optometrist September 30 even years

Osteopathic Physician and May 31 even years
Surgeon, Online Prescriber,
Restricted Associate
Osteopathic Physician

Outfitter/Hunting Guide May 31 even years

Pharmacy Class A-B-C-D-E,
Online Contract Pharmacy

Pharmacist

Pharmacy Technician

September 30 odd years

September 30 odd years
September 30 odd years

Physical Therapist May 31 odd years
Physical Therapist Assistant May 31 odd years
Physician Assistant May 31 even years

Physician and Surgeon,
Online Prescriber, Restricted
Associate Physician

Plumber
Apprentice, Journeyman,
Master, Residential Master,
Residential Journeyman

Podiatric Physician

Pre Need Funeral Arrangement

January 31 even years

November 30 even years
September 30 even years

Sales Agent May 31 even years
Private Probation Provider May 31 odd years
Professional Engineer March 31 odd years
Professional Geologist March 31 odd years
Professional Land Surveyor March 31 odd years
Professional Structural March 31 odd years

Engineer

Psychologist

Radiologic Technologist,
Radiology Practical Technician
Radiologist Assistant

Recreational Therapy
Therapeutic Recreation
Technician, Therapeutic
Recreation Specialist,
Master Therapeutic
Recreation Specialist

Registered Nurse

Respiratory Care Practitioner

Security Personnel

Social Service Worker

September 30 even years
May 31 odd years

May 31 odd years
January 31 odd years
September 30 even years
November 30 even years
September 30 even years

Speech-Language Pathologist May 31 odd years
State Certified Commercial

Interior Designer March 31 odd years
Veterinarian September 30 even years
Vocational Rehabilitation March 31 odd years

Counselor

(2) The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a) Associate Clinical Mental Health Counselor licenses
shall be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the Division and the
Board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure.

(b) Associate Marriage and Family Therapist licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the Division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c) Certified Advanced Substance Use Disorder Counselor
licenses shall be issued for a period of four years and may be
extended if the licensee presents satisfactory evidence to the
Division and Board that reasonable progress is being made
toward completing the required hours of supervised experience
necessary for the next level of licensure.

(d) Certified Advanced Substance Use Disorder Counselor
Intern licenses shall be issued for a period of six months or until
the examination is passed whichever occurs first.

(e) Certified Medical Language Interpreter Tier 1 and 2
licenses shall be issued for a period of three years and may be
renewed. The initial renewal date of March 31, 2017, is
established for these license classifications, subject to the
provisions of Subsection R156-1-308¢(7) to establish the length
of the initial license period.

(f) Certified Substance Use Disorder Counselor licenses
shall be issued for a period of two years and may be extended if
the licensee presents satisfactory evidence to the Division and
Board that reasonable progress is being made toward
completing the required hours of supervised experience
necessary for the next level of licensure.

(g) Certified Social Worker Intern licenses shall be issued
for a period of six months or until the examination is passed
whichever occurs first.

(h) Certified Substance Use Disorder Counselor Intern
licenses shall be issued for a period of six months or until the
examination is passed, whichever occurs first.

(1) Funeral Service Intern licenses shall be issued for a two
year term and may be extended for an additional two year term
if the licensee presents satisfactory evidence to the Division and
the board that reasonable progress is being made toward passing
the qualifying examinations or is otherwise on a course
reasonably expected to lead to licensure.

(j) Hearing Instrument Intern licenses shall be issued for
a three year term and may be extended if the licensee presents
satisfactory evidence to the Division and the Board that
reasonable progress is being made toward passing the qualifying
examination, but a circumstance arose beyond the control of the
licensee, to prevent the completion of the examination process.

(k) Pharmacy technician trainee licenses shall be issued for
a period of two years and may be extended if the licensee
presents satisfactory evidence to the Division and the Board that
reasonable progress is being made toward completing the
requirements necessary for the next level of licensure.

(1) Psychology Resident licenses shall be issued for a two
year term and may be extended if the licensee presents
satisfactory evidence to the Division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(m) Type I Foreign Trained Physician-Educator licenses
will be issued initially for a one-year term and thereafter
renewed every two years following issuance.

(n) Type II Foreign Trained Physician-Educator licenses
will be issued initially for an annual basis and thereafter
renewed annually up to four times following issuance if the
licensee continues to satisfy the requirements described in
Subsection 58-67-302.7(3) and completes the required
continuing education requirements established under Section
58-67-303.

R156-1-308b. Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1) Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2) Therenewal fee for a renewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c. Renewal of Licensure Procedures.
The procedures for renewal of licensure shall be as follows:
(1) The Division shall send a renewal notice to each
licensee at least 60 days prior to the expiration date shown on
the licensee's license. The notice shall include directions for the
licensee to renew the license via the Division's website.
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(2) Except as provided in Subsection(4), renewal notices
shall be sent by mail deposited in the post office with postage
prepaid, addressed to the last mailing address shown on the
Division's automated license system.

(3) In accordance with Subsection 58-1-301.7(1), each
licensee is required to maintain a current mailing address with
the Division. In accordance with Subsection 58-1-301.7(2),
mailing to the last mailing address furnished to the Division
constitutes legal notice.

(4) If a licensee has authorized the Division to send a
renewal notice by email, a renewal notice may be sent by email
to the last email address shown on the Division's automated
license system. If selected as the exclusive method of receipt of
renewal notices, such mailing shall constitute legal notice. It
shall be the duty and responsibility of each licensee who
authorizes the Division to send a renewal notice by email to
maintain a current email address with the Division.

(5) Renewal notices shall provide that the renewal
requirements are outlined in the online renewal process and that
each licensee is required to document or certify that the licensee
meets the renewal requirements prior to renewal.

(6) Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under Subsection
58-1-501(1)(a).

(7) Licensees licensed during the last 12 months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d. Waiver of Continuing Education
Requirements - Credit for Volunteer Service.

(1)(@) In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b) A request must be submitted no later than the deadline
for completing any continuing education requirement.

(c) A licensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d) Arequest shall include the beginning and ending dates
during which the licensee was unable to complete the continuing
education requirement and a detailed explanation of the reason
why. The explanation shall include the extent and duration of
the impediment, extent to which the licensee continued to be
engaged in practice of his profession, the nature of the medical
condition, the location and nature of the humanitarian services,
the geographical area where continuing education is not
available, etc.

(e) The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f) While alicensee may receive a waiver from meeting the
minimum continuing education requirements, the licensee shall
not be exempted from the requirements of Subsection 58-1-
501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
If a licensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee limiting practice to areas in which

the licensee has the required competency, abilities and
education.

(2)(a) In accordance with Subsection 58-1-203(1)(g) and
58-55-302.5(2)(e)(i), the Division may grant continuing
education credit to a licensee for volunteering as a subject-
matter expert in the review and development of licensing exams
for the licensee's profession.

(b) Subject to specific limitations established by rule by
the Division, in collaboration with a licensing board, or the
Construction Services Commission, this volunteer continuing
education credit shall:

(i) apply to the license period or periods during which the
volunteer service was provided;

(ii) be granted on a 1:1 ratio, meaning that for each hour
of attendance, the licensee may receive one hour of credit;

(iii) be deemed "core", "classroom", or "live" credit,
regardless of whether the licensee attended meetings in person
or electronically; and

(iv) at the licensee's discretion, all or part of the credit
hours may be counted towards any law or ethics continuing
education requirements.

(c) The licensee shall be responsible for maintaining
information with respect to the licensee's volunteer services to
demonstrate the services meet the requirements of this
subsection.

(3) In accordance with Section 58-13-3, a health care
professional licensee may fulfill up to 15% of the licensee's
continuing education requirements by providing volunteer
services at a qualified location, within the scope of the licensee's
license, earning one hour of continuing education credit for
every four documented hours of volunteer services.

R156-1-308e. Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1) A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a) upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure;
and

(b) upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f. Denial of Renewal of Licensure - Classification
of Proceedings - Conditional Renewal of Licensure During
Adjudicative Proceedings - Conditional Initial, Renewal, or
Reinstatement Licensure During Audit or Investigation.

(1) When an initial, renewal or reinstatement applicant
under Subsections 58-1-301(2) through (3) or 58-1-308(5) or
(6)(b) is selected for audit, is under investigation, or is pending
inspection, the Division may conditionally issue an initial
license to an applicant for initial licensure, or renew or reinstate
the license of an applicant pending the completion of the audit,
investigation or inspection.

(2) The undetermined completion of a referenced audit,
investigation or inspection, rather than the established
expiration date, shall be indicated as the expiration date of a
conditionally issued, renewed, or reinstated license.

(3) A conditional issuance, renewal, or reinstatement shall
not constitute an adverse licensure action.

(4) Upon completion of the audit, investigation, or
inspection, the Division shall notify the initial license, renewal,
or reinstatement applicant whether the applicant's license is
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unconditionally issued, renewed, reinstated, denied, or partially
denied or reinstated.

(5) A notice of unconditional denial or partial denial of
licensure to an applicant the Division conditionally licensed,
renewed, or reinstated shall include the following:

(a) that the applicant's unconditional initial issuance,
renewal, or reinstatement of licensure is denied or partially
denied and the basis for such action;

(b) the Division's file or other reference number of the
audit or investigation; and

(c) that the denial or partial denial of unconditional initial
licensure, renewal, or reinstatement of licensure is subject to
review and a description of how and when such review may be
requested.

R156-1-308g. Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the Division
between the date of the expiration of the license and 30 days
after the date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
Division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and a late fee.

(2) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the Division
between 31 days after the expiration of the license and two years
after the date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
Division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and
reinstatement fee.

(3) In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the Division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure;

(b) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested; and

(c) pay the established license fee for a new applicant for
licensure.

(4) In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the Division more
than two years after the date the license expired but the applicant
has been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States shall:

(a) provide documentation that the applicant has
continuously, since the expiration of the applicant's license in
Utah, been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States;

(b) provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(c) provide documentation that the applicant's application
was submitted within six months after reestablishing domicile
within Utah or terminating full-time government service; and

(d) pay the established license renewal fee and the
reinstatement fee.

R156-1-308h. Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1) Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2) Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of the disciplinary order, petition for reinstatement of licensure.

(3) Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of
the disciplinary order, not as an application for licensure.

R156-1-308i. Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensurein a Restricted, Suspended or Probationary Status
- Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the
expiration of the license in a restricted, suspended or
probationary status shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2) pay the established license renewal fee and the
reinstatement fee;

(3) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation; and

(4) pay any fines or citations owed to the Division prior to
the expiration of license.

R156-1-308;. Relicensure Following Revocation of
Licensure - Requirements.

An applicant for relicensure following revocation of
licensure shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2) pay the established license fee for a new applicant for
licensure; and

(3) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k. Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:
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(1) Anapplicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Sections R156-1-308a
through R156-1-308l.

(2) An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) pay the established license fee for a new applicant for
licensure;

(c) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered,

(d) pay any fines or citations owed to the Division prior to
the surrender of license.

R156-1-308]. Reinstatement of Licensure and Relicensure -
Term of Licensure.

Except as otherwise governed by the terms of an order
issued by the Division, a license issued to an applicant for
reinstatement or relicensure issued during the last 12 months of
a renewal cycle shall, upon payment of the appropriate fees, be
issued for a full renewal cycle plus the period of time remaining
until the impending renewal date, rather than requiring the
licensee to immediately renew their reinstated or relicensed
license.

R156-1-310. Cheating on Examinations.

(1) Policy.

The passing of an examination, when required as a
condition of obtaining or maintaining a license issued by the
Division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure. Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured. Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2) Cheating Defined.

Cheating is defined as the use of any means or
instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
examined. Cheating includes:

(a) communication between examinees inside of the
examination room or facility during the course of the
examination;

(b) communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c) copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d) permitting anyone to copy answers to the examination;

(e) substitution by an applicant or licensee or by others for
the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f) use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose

of assisting an examinee in the examination;

(g) obtaining, using, buying, selling, possession of or
having access to a copy of any portion of the examination prior
to administration of the examination.

(3) Action Upon Detection of Cheating.

(a) The person responsible for administration of an
examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the Division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b) If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the Division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c) If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d) If cheating is detected after the examination, the
Division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e) Upon determination that an applicant has cheated on
an examination, the applicant may be denied the privilege of
retaking the examination for a reasonable period oftime, and the
Division may deny the applicant a license and may establish
conditions the applicant must meet to qualify for a license
including the earliest date on which the Division will again
consider the applicant for licensure.

R156-1-404a. Diversion Advisory Committees Created.

(1) There are created diversion advisory committees of at
least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2) Committee members are appointed by and serve at the
pleasure of the director.

(3) A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion
committee.

(4) Diversion committee members shall perform their
duties and responsibilities as public service and shall not receive
aper diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b. Diversion Committees Duties.

The duties of diversion committees shall include:

(1) reviewing the details of the information regarding
licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered
for diversion;

(2) recommending to the director terms and conditions to
be included in diversion agreements;

(3) supervising compliance with all terms and conditions
of diversion agreements;

(4) advising the director at the conclusion of a licensee's
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diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5) establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c¢. Diversion - Eligible Offenses.

In accordance with Subsection 58-1-404(4), the
unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d. Diversion - Procedures.

(1) No later than 60 days following the referral of a
licensee to the diversion committee for possible diversion,
diversion committees shall complete the duties described in
Subsection R156-1-404b(1) and (2).

(2) Following the completion of diversion committee
duties, the Division shall prepare and serve upon the licensee a
proposed diversion agreement. The licensee shall have a period
of time determined by the Division not to exceed 30 days from
the service of the proposed diversion agreement, to negotiate a
final diversion agreement with the director. The final diversion
agreement shall comply with Subsection 58-1-404.

(3) Ifa final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, or ifthe director finds that the licensee does not meet
the qualifications for diversion, the Division shall pursue
appropriate disciplinary action against the licensee in
accordance with Section 58-1-108.

(4) In accordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement, and at any hearing before
the director relating to a diversion program.

R156-1-404¢. Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1) The Division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.

(2) The Division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3) Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder. Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
Division.

(4) The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services. Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5) In selecting parties with whom the Division shall enter
agreements under this section, the Division shall ensure the
parties are competent to provide the required services. The
Division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of

the programs given the committee's limited resources.

R156-1-501. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) surrendering licensure to any other licensing or
regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document
has been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2) practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3) practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership;

(4) practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5) using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;

(6) failing, as a prescribing practitioner, to follow the
"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", 2004, established by the Federation of State
Medical Boards, which is hereby adopted and incorporated by
reference;

(7) failing, as a prescribing practitioner, to follow the
"Model Policy on the Use of Opioid Analgesics in the
Treatment of Chronic Pain", July 2013, adopted by the
Federation of State Medical Boards, which is incorporated by
reference;

(8) violating any term, condition, or requirement contained
in a "diversion agreement", as defined in Subsection 58-1-
404(6)(a); or

(9) failing, as a health care provider, to follow the health
care claims practices of Subsection 31A-26-301.5(4), in
violation of Subsection 58-1-508(2).

R156-1-502. Administrative Penalties.

(1) In accordance with Subsection 58-1-401(5) and
Section 58-1-502, except as otherwise provided by a specific
chapter under Title R156, the following fine schedule shall
apply to citations issued under the referenced authority:

TABLE
FINE SCHEDULE
FIRST OFFENSE
Violation Fine
58-1-501(1) (a) $ 500.00
58-1-501(1) (c) $ 800.00
58-1-501(2) (o) $ 0 - $250.00
58-1-508(2) $ 250.00
SECOND OFFENSE
58-1-501(1) (a) $1,000.00
58-1-501(1) (c) $1,600.00

58-1-501(2) (o) $251.00 - $500.00
58-1-508(2) $ 500.00

THIRD OFFENSE

Double the amount for a second offense with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-1-
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502(2) (j) (iii).

(2) Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.

(3) If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4) An investigative supervisor or chief investigator may
authorize a deviation from the fine schedule based upon the
aggravating or mitigating circumstances.

(5) The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-1-503. Reporting Disciplinary Action.

The Division may report disciplinary action to other state
or federal governmental entities, state and federal data banks,
the media, or any other person who is entitled to such
information under the Government Records Access and
Management Act.

R156-1-506. Supervision of Cosmetic Medical Procedures.

The 80 hours of documented education and experience
required under Subsection 58-1-506(2)(f)(iii) to maintain
competence to perform nonablative cosmetic medical
procedures is defined to include the following:

(1) the appropriate standards of care for performing
nonablative cosmetic medical procedures;

(2) physiology of the skin;

(3) skin typing and analysis;

(4) skin conditions, disorders, and diseases;

(5) pre and post procedure care;

(6) infection control;

(7) laser and light physics training;

(8) laser technologies and applications;

(9) safety and maintenance of lasers;

(10)  cosmetic medical procedures an individual is
permitted to perform under this title;

(11)  recognition and appropriate management of
complications from a procedure; and

(12)  current cardio-pulmonary resuscitation (CPR)
certification for health care providers from one of the following
organizations:

(a) American Heart Association;

(b) American Red Cross or its affiliates; or

(c) American Safety and Health Institute.

KEY: diversion programs, licensing, supervision,
evidentiary restrictions

April 9, 2018 58-1-106(1)(a)
Notice of Continuation December 6, 2016 58-1-308

58-1-501(2)
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R156. Commerce, Occupational and Professional Licensing.
R156-5a. Podiatric Physician Licensing Act Rule.
R156-5a-101. Title.

This rule is known as the "Podiatric Physician Licensing
Act Rule".

R156-5a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 5a,
as used in Title 58, Chapters 1 and 5a or this rule:

(1) "CPME" means the Council on Podiatric Medical
Education.

(2) "Recognized school" as used in Subsection 58-5a-
306(2) means a school that is accredited by the Council on
Podiatric Medical Education.

R156-5a-103. Authority - Purpose.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 5a.

R156-5a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-5a-302a.
Requirements.

In accordance with Subsections 58-5a-302(5)(b)(ii) and
(iii), an applicant shall complete and sign the affidavit of current
Utah post-graduate resident training contained in the Division's
podiatric physician license application, to satisfy the Division
and board that the applicant:

(1) has been accepted in and is successfully participating
in a CPME-approved progressive resident training program
within Utah; and

(2) has agreed to the required automatic revocation and
surrender of the applicant's license if the applicant fails to
continue in good standing in that program.

Qualifications for Licensure - Education

R156-5a-302b. Qualifications for Licensure - Examination
Requirements.

In accordance with Subsections 58-1-203(1) and 58-5a-
302(6), the examinations required to be passed for licensure are
Part I, Part IT written, Part II CSPE, and Part III of the American
Podiatric Medical Licensing Examination (APMLE), developed
by the National Board of Podiatric Medical Examiners
examination (NBPME).

R156-5a-302c¢.
Requirements.

(1) In accordance with Subsection 58-5a-103(3)(b)(iii),
acceptable documentation that the podiatric physician has
completed training and experience in standard or advanced
midfoot, rearfoot, and ankle procedures, shall consist of
verification from the American Board of Foot and Ankle
Surgery that the applicant is currently board qualified.

(2) In accordance with Subsection 58-5a-103(3)(c)(iii),
acceptable documentation that the podiatric physician has
completed training and experience in standard or advanced
midfoot, rearfoot, and ankle procedures, shall consist of
verification of a fellowship in foot and ankle surgery from a
program approved, at the time of completion, by the Council on
Podiatric Medical Education.

Qualifications for Licensure - Training

R156-5a-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1)(a), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 5a is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with

Section R156-1-308c.

R156-5a-304. Continuing Education.

(1) In accordance with Section 58-5a-304, a continuing
professional education requirement is established for all
individuals licensed under Title 58, Chapter Sa.

(2) During each two-year period commencing on
September 30 of each even-numbered year, a licensee shall be
required to complete not less than 40 hours of qualified
professional education directly related to the licensee's
professional clinical practice.

(3) The required number of hours of professional
education for an individual who first becomes licensed during
the two-year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the license
date.

(4) Qualified professional education under this section
shall:

(a) have an identifiable clear statement of purpose and
defined objective for the program directly related to the practice
of a podiatric physician;

(b) be relevant to the licensee's professional practice;

(c) be presented in a competent, well-organized, and
sequential manner consistent with the stated purpose and
objective of the program;

(d) be prepared and presented by individuals who are
qualified by education, training, and experience;

(e) have a competent method of registration of individuals
who completed the program with records of registration and
completion available for review; and

(f) be sponsored or approved by a combination of the
following:

(i) one of the organizations listed in Subsection 58-5a-
304(3);

(ii) the American Podiatric Medical Association; or

(iii) the Division of Occupational and Professional
Licensing.

(5) Credit for professional education shall be recognized
in accordance with the following:

(a) unlimited hours shall be recognized for professional
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 40 hours per two-year period may be
recognized for teaching in a college or university or teaching
qualified professional education courses in the field of podiatry;

(c) a maximum of ten hours per two-year period may be
recognized for clinical readings directly related to practice as a
podiatric physician;

(d) amaximum of'six hours per two-year period may come
from the Division of Occupational and Professional Licensing;
and

(e) per Section 58-13-3 concerning charity health care, a
maximum of 15% of'the required hours per two-year period may
come from providing volunteer services within the scope of
license at a qualified location, with one hour of credit earned for
every four hours of volunteer service.

(6) A licensee shall be responsible for maintaining
competent records of completed qualified professional
education for a period of four years after close of the two-year
period to which the records pertain. It is the responsibility of
the licensee to demonstrate the professional education meets the
requirements of this section.

(7) If alicensee properly documents that the licensee is
engaged in full-time activities or is subjected to circumstances
which prevent that licensee from meeting the continuing
professional education requirements established under this
section, the licensee may be excused from the requirement for
a period of up to three years.
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R156-5a-305. Radiology Course for Unlicensed Podiatric
Assistants.

In accordance with Subsection 58-54-306(3), radiology
courses for an unlicensed person performing services under the
supervision of a podiatric physician shall include radiology
theory consisting of the following:

(1) orientation of radiation technology;

(2) terminology;

(3) radiographic podiatric anatomy and pathology
(cursory);

(4) radiation physics (basic);

(5) radiation protection to patient and operator;

(6) radiation biology including interaction of ionizing
radiation on cells, tissues and matter;

(7) factors influencing biological response to cells and
tissues to ionizing radiation and cumulative effects of x-
radiation;

(8) external radiographic techniques;

(9) processing techniques including proper disposal of
chemicals; and

(10) infection control in podiatric radiology.

KEY: licensing, podiatrists, podiatric physician

October 10, 2017 58-1-106(1)(a)

Notice of Continuation May 1, 2018 58-1-202(1)(a)
58-5a-101
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R156. Commerce, Occupational and Professional Licensing.
R156-37c. Utah Controlled Substance Precursor Act Rule.
R156-37¢-101. Title.

This rule is known as the "Utah Controlled Substance
Precursor Act Rule."

R156-37¢-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
37c, as used in Title 58, Chapters 1 and 37c¢ or this rule:

(1) "Involved officer, director, partner, proprietor,
employee or manager" means an individual who has direct
responsibility for the purchasing, storage, handling,
disbursement, sale, shipping or disposal of controlled substance
precursors.

(2) "Unusual and extraordinary regulated transaction"”
means:

(a) a cash transaction;

(b) a transaction of a magnitude outside of standard
business conduct; or

(c) a transaction in which the distributor does not have
good knowledge of the legitimate use by the purchaser of the
controlled substance precursors being purchased.

R156-37¢c-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 37c.

R156-37c-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-37c-302a. Qualifications for Licensure - Application
Requirements.

In accordance with Subsection 58-37¢c-8(2), an applicant
shall submit a complete application on a form provided by the
division which includes the following:

(1) identifying information including business legal name,
physical location and mailing address, contact person for
licensing purposes, organization type and identifying
information, trade or business names;

(2) disclosure of nature of business;

(3) all facilities where business will be conducted;

(4) identification of all controlled substance precursors for
which licensure is requested; and

(5) qualifying information concerning involved officers,
directors, partners, proprietors, employees, and managers.

R156-37¢-601. Routine Transactions.

In accordance with Subsection 58-37c¢-10(4)(a), the
following are the recordkeeping and reporting requirements
which shall be met by a regulated controlled substance precursor
distributor and purchaser transaction.

(1) Each distributor shall submit to the division the
following:

(a) allrecords of purchase 15 days following the end of the
calendar quarter;

(b) all records of'sale or transfer 15 days following the end
of each calendar month; and

(c) all inventory reconciliations 15 days following the end
of the calendar quarter.

(2) Each purchaser shall submit to the division the
following:

(a) all records of purchase 15 days following the end of
each calendar month;

(b) all records of disposition 15 days following the end of
the calendar quarter; and

(c) all inventory reconciliations 15 days following the end
of the calendar quarter.

R156-37¢-602.
Transactions.

In accordance with Subsection 58-37c-10((4)(b), the
following are the recordkeeping and reporting requirements
which shall be met by a regulated controlled substance
precursor distributor and purchaser with respect to each
extraordinary or unusual regulated transaction.

(1) Each distributor shall cause records of sale or transfer
to be received by the division within 72 hours after the sale or
transfer.

(2) Each purchaser shall cause records of purchase to be
received by the division within 72 hours after purchase.

Extraordinary or Unusual Regulated

R156-37¢-603. Identification.

In accordance with Subsection 58-37c-10(4)(c), the
following is the identification which shall be presented by a
purchaser to a distributor and the requirements for recording
that identification by the distributor prior to the sale or transfer
or any controlled substance precursor in a regulated transaction.

(1) A purchaser shall present a copy of the controlled
substance precursor license and a photo identification, if the
purchase is to be shipped by other than a common carrier.

(2) A distributor shall record the controlled substance
precursor license number and organization name along with the
date of sale and material and quantity sold. This identification
can be kept on file for a customer for the duration of a license
period. A notarized photocopy of'the license is acceptable proof
of licensure. For transactions involving purchasers outside the
state, no license number is required, but all other reporting is
required.

R156-37¢-604. Theft, Loss, or Shortage of Controlled
Substance Precursor.

In accordance with Subsection 58-37¢-10(4)(e), purchasers
and distributors shall file a report with respect to a theft, loss, or
shortage of a controlled substance precursor with the division
within 72 hours of discovery of the loss or shortage using the
format required for unusual transactions except in the case of
minor shortages discovered during inventory which would be
consistent with expected handling losses which will not be
reported except in the inventory reconciliation.

KEY: licensing, controlled substances, precursor

1994 58-1-106(1)(a)

Notice of Continuation April 24,2018 58-1-202(1)(a)
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R156. Commerce, Occupational and Professional Licensing.
R156-74. Certified Court Reporters Licensing Act Rule.
R156-74-101. Title.

This rule shall be known as the "Certified Court Reporters
Licensing Act Rule."

R156-74-102. Definitions.

(1) "Unprofessional conduct", as defined in Title S8,
Chapters 1 and 74, is further defined, in accordance with
Subsections 58-1-203(1)(e), in Section R156-74-502.

R156-74-103. Authority.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 74.

R156-74-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-307.

R156-74-303. Renewal Cycle - Procedure.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 74 is established by rule in
Section 58-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

R156-74-304. Continuing Education.

(1) In accordance with Subsection 58-74-303(2), the
standards for the continuing education requirement for renewal
of a certified court reporter shorthand reporter license shall be
the standards established by the National Court Reporters
Association, Council of the Academy of Professional Reporters
Continuing Education Program, revised October 1, 1998, which
is hereby adopted and incorporated by reference.

(2) In accordance with Subsection 58-74-303(2), the
requirements and standards for the continuing education
requirement for renewal of a certified court reporter voice
reporter license shall be the standards established by the
National Verbatim Reporters Association, Council of the
Academy of Professional Reporters Continuing Education
Program, effective January 1, 2006, which is hereby adopted
and incorporated by reference.

R156-74-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) failing, as a certified shorthand reporter to conform to
the generally accepted and recognized standards and ethics of
the profession including those established by the National Court
Reporters Association, Council of the Academy of Professional
Reporters, July 1997 edition, which is hereby incorporated by
reference; and

(2) failing as a certified voice reporter to conform to the
generally accepted and recognized standards and ethics of the
profession including those established by the National Verbatim
Reporters Association, Council of the Academy of Professional
Reporters, April 2005 edition, which is hereby incorporated by
reference.

KEY: court reporting, licensing, shorthand reporter,
certified court reporter

July 22, 2008 58-74-101
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R277. Education, Administration.

R277-100. Definitions for Utah State Board of Education
(Board) Rules.

R277-100-1. Authority and Purpose.

(1) This rule is authorized by Utah Constitution Article X,
Section 3, which vests general control and supervision of public
education in the Board and by Subsection 53E-3-401(4), which
allows the Board to make rules to execute the Board's duties and
responsibilities under the Utah Constitution and state law.

(2) The purpose of this rule is to provide definitions that
are used in the Board rules beginning with R277.

R277-100-2. Definitions.

(1) "Accreditation" means the formal process for internal
and external review and approval under the standards of an
accrediting entity adopted by the Board.

(2) "Audit" means an independent appraisal activity
established by the Board as a control system to examine and
evaluate the adequacy and effectiveness of internal control
systems within an agency.

(3) "Board" means the State Board of Education.

(4) "Charter school" means a school established as a
charter school by a charter school authorizer under Title 53G,
Chapter 5, Charter Schools, and rule.

(5) "District school" means a public school under the
control ofa local school board elected under Title 20A, Chapter
14, Nomination and Election of State and Local School Boards.

(6) "Educator" means an individual licensed under Section
53E-6-201 and who meets the requirements of R277-501.

(7) "Individualized education program" or "IEP" means a
written statement for a student with a disability that is
developed, reviewed, and revised in accordance with Part B of
the Individuals with Disabilities Education Act (IDEA), 20
U.S.C. Section 1400 (2004), and rule.

(8) '"Individuals with Disabilities Education Act" or
"IDEA," 20 U.S.C. Section 1400 et seq. (2004), is a four part
(A-D) piece of federal legislation that ensures a student with a
disability is provided with a Free Appropriate Public Education
(FAPE) that is tailored to the student's individual needs.

(9)(a) "LEA" or "local education agency" means a school
district or charter school.

(b) For purposes of certain rules, "LEA" or "local
education agency" may include the Utah Schools for the Deaf
and the Blind (USDB) if indicated in the specific rule.

(10)(a) "LEA governing board" means:

(i) for a school district, a local school board; and

(i1) for a charter school, a charter school governing board.

(b) For purposes of certain rules, "LEA governing board"
may include the State Board of Education as the governing
board for the Utah Schools for the Deaf and the Blind if
indicated in the specific rule.

(11) "Parent" means a parent or guardian who has
established residency ofa child under Sections 53G-6-302, 53G-
6-303, or 53G-6-402, or another applicable Utah guardianship
provision.

(12) "Plan for College and Career Readiness" or "SEOP"
means a student education occupation plan for college and
career readiness that is a developmentally organized intervention
process that includes:

(a) a written plan, updated annually, for a secondary
student's (grades 7-12) education and occupational preparation;

(b) all Board, local board and local charter board
graduation requirements;

(c) evidence of parent or guardian, student, and school
representative involvement annually;

(d) attainment of approved workplace skill competencies,
including job placement when appropriate; and

(e) identification of post secondary goals and approved
sequence of courses.

(13) "State Charter School Board" or "SCSB" means the
State Charter School Board created in Section 53G-5-201.

(14) "Superintendent" means the State Superintendent of
Public Instruction or the Superintendent's designee.

(15) "USDB" means the Utah Schools for the Deafand the
Blind.

(16) "USOR" means the Utah State Office of
Rehabilitation.

KEY: Board of Education, rules, definitions
August 11, 2016 Art X Sec 3

53E-3-401(4)
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R277. Education, Administration.

R277-101. Public Participation in Utah State Board of
Education Meetings.

R277-101-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution, Article X, Section 3, which vests
general control and supervision over public education in the
Board;

(b) Title 52, Chapter 4, Open and Public Meetings Act,
which directs that the deliberations and actions of the Board be
conducted openly; and

(c) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law.

(2) The purpose of this rule is to describe procedures to be
followed by the Board in its conduct of the public's business in
order to:

(a) hear from those who desire to be heard on public
education matters in the state;

(b) effectively and efficiently utilize the time of the Board;
and

(c) balance desire for public information with other
demands on the Board's time.

R277-101-2. Definitions.

"Chair" means:

(1) the duly elected Chairperson of the Board;

(2) a Vice-chair when conducting a meeting of the Board;
or

(3) the Chair of a Board standing committee.

R277-101-3. Public Participation.

(1) The general public may attend meetings of the Board,
unless a meeting is closed in accordance with Section 52-4-204.

(2) The general public may speak to the Board regarding
any issue when acknowledged and recognized by the Board
Chair during scheduled public comment.

(a) The chair may give priority to an individual or group
who submits a written request to address the Board prior to the
meeting, including a brief description of the issue to be
addressed.

(b) The Board may not take action during the public
comment portion of a meeting.

() A Board member may request that an item raised
during public comment be placed on a future agenda for
possible action in accordance with Board bylaws.

(d)(i) The Chair may limit the time available for individual
comments.

(i) The Chair may request groups to designate a
spokesperson.

(i1i) The Board shall include in its meeting agenda the
amount of time set aside for public comment and the restrictions
on individual speakers or group spokespersons.

(3)(a) A member of the general public may speak to items
on the agenda:

(i) during the time designated for public comment; or

(ii) at the discretion of and as invited by the Chair, when
the item is properly before the Board or a committee.

(b) The Chair may request that public comment be
provided in writing.

(4) All presentations to the Board or one of its committees
shall exemplify courteous behavior and appropriate language.

(5) The Chair may invite additional comment to the Board
or a committee in the Chair's discretion.

(6) In accordance with Subsection 52-4-202(6)(b), at the
discretion of the Chair, the Board may discuss a topic raised by
the public in an open meeting even if the item was not included
in the public meeting notice.

(7) At the discretion of the Chair, a member of the public

may request to comment in the committee meeting by raise of
hand.

KEY: school boards, open government
August 7, 2017
Notice of Continuation June 6, 2017

Art X Sec 3
52-4-1
53E-3-401(4)
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R277. Education, Administration. the conclusion of an informal proceeding.

R277-102. Adjudicative Proceedings.

R277-102-1. Definitions. R277-102-6. Procedures for Formal Adjudicative
A. "Board" means the Utah State Board of Education. Proceedings.

B. "Default" means the failure of a party to an
administrative proceeding to meet the requirements or timelines
of the proceeding.

C. "Presiding officer" means, in addition to the definition
of 63G-4-103(1)(h)(i), the Chair of the Board or any person
designated to serve as the presiding officer.

D. "State Superintendent" means the State Superintendent
of Public Instruction.

E. "USOE" means the Utah State Office of Education.

R277-102-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests the general control and supervision of
public education in the Board, Subsection 53E-3-401(4), which
allows the Board to adopt rules in accordance with its
responsibilities, and Section 63G-4-203 which directs agencies
to make rules regarding adjudicative proceedings following the
general designation of Board hearings as informal.

B. The purpose of this rule is to specify how adjudicative
proceedings are conducted before the Board. All procedures
shall be consistent with Title 63G, Chapter 4. This rule does not
govern Board actions under Subsections 63G-4-

102(2)(a),(d).(2),()(1), and (p).

R277-102-3. Commencement of Adjudicative Proceedings.

A. Any party to an initial determination made by the Board
may initiate an adjudicative proceeding under the
Administrative Procedures Act and this rule by filing a request
for Board action on a form, Request for Board Action, provided
by the Board, or by submitting in writing the information
required on the form.

B. Each Notice of Board Action and Request for Board
Action filed is assigned a number consisting of the year in which
the notice or request is filed and another number showing its
numerical position among the hearings filed during the year.

R277-102-4. Designation of Adjudicative Proceedings as
Formal or Informal.

All proceedings conducted before the Board are initially
designated as informal. The presiding officer designated for the
proceeding may convert an informal proceeding to a formal
proceeding and vice versa under Subsection 63G-4-202(3).

R277-102-5.
Proceedings.

A. The Board may hold a hearing if a request for a hearing
is received by the Board within 20 business days of Board
action.

B. The Board shall make appropriate arrangements for the
hearing including:

(1) determining the date of the hearing;

(2) designating a Board member, USOE employee or
another individual as a hearing officer;

(3) designating the hearing location and other necessary
information; or

(4) establishing timelines consistent with Section 63G-4-
301.

C. The Board may delegate the hearing arrangements and
procedures to a hearing officer.

D. The Board may, on a case by case basis, determine if an
informal hearing may be held electronically.

E. The Board shall maintain a record of all aspects of an
informal adjudicative proceeding.

F. The Board shall issue a decision no later than 120 days
from the receipt of the Request for Agency Action and following

Procedures for Informal Adjudicative

A. The Board may designate an adjudicative proceeding as
formal following a Request for Board Action.

B. If the Board designates a proceeding as formal, the
Board may add any of the following procedures, as appropriate,
to the hearing procedures designated in R277-102-5:

(1) responsive pleadings;

(2) discovery for parties;

(3) the right to subpoena witnesses;

(4) intervention by third parties;

(5) an electronic recording of the complete proceeding; and

(6) awritten final decision consistent with Subsection 63G-
4-208(1).

C. For both informal and formal adjudicative proceedings,
the Board-designated presiding officer or hearing officer shall
have considerable discretion in managing and making
procedural and evidentiary decisions throughout the hearing
process.

R277-102-7. Default.

A. A presiding officer or hearing officer designated for a
formal or informal hearing may recommend a default to the
Board consistent with deadlines set by the presiding officer and
the provisions of Section 63G-4-209.

B. A defaulted party may seek to have a default set aside
consistent with Subsection 63G-4-209(3) and timelines set by
the presiding officer.

R277-102-8. Recommendation to Board.

A. A written hearing report, including findings of fact and
conclusions of law, and presiding officer decision shall be
submitted to the Board as a recommendation.

B. The Board's final decision following acceptance of
written findings is the final administrative decision on the issue,
subject to a Request for Reconsideration under Section 63G-4-
302.

KEY: administrative procedures, rules and procedures
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R277. Education, Administration.

R277-105. Recognizing Constitutional Freedoms in the
Schools.

R277-105-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Conscience" means a standard based upon learned
experiences, a personal philosophy or system of belief, religious
teachings or doctrine, an absolute or external sense of right and
wrong which is felt on an individual basis, a belief in an external
Absolute, or any combination of the foregoing.

C. "Discretionary time" for students means school-related
time that is not instructional time. It includes free time before
and after school, during lunch and between classes or on buses,
and private time before athletic and other events or activities.

D. "Exercise of religious freedom" means the right to
choose or reject religious, theistic, agnostic, or atheistic
convictions and to act upon that choice.

E. "Guardian" means a person who has been granted legal
guardianship of a child in accordance with state law.

F. "Instructional time" means time during which a school
is responsible for a student and the student is required or
expected to be actively engaged in a learning activity. It
includes instructional activities in the classroom or study hall
during regularly scheduled hours, required activities outside the
classroom, and counseling, private conferences, or tutoring
provided by school employees or volunteers acting in their
official capacities during or outside of regular school hours.

G. "LEA" means local education agency, including local
school boards/ public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

H. "Parent" means a biological or adoptive parent who has
legal custody of a child.

I. "USOE" means the Utah State Office of Education.

R277-105-2. Authority and Purpose.

A. This rule is adopted pursuant to Utah Constitution
Article X, Section 3 which vests general control and supervision
of public education in the Board. The rule is based upon the
First Amendment to the Constitution of the United States;
Atrticle I, Section 4, Article I1I, Sections 1 and 4, and Article X,
Section 1 of the Utah State Constitution which speak of rights
of conscience, perfect toleration of religious sentiment, the free
exercise of religion, and prohibitions against the establishment
of religion or the imposition of sectarian control in the schools;
Subsection 53G-10-204(3), which directs that curriculum
promoting respect for parents and home, morality, qualities of
character and respect for and an understanding of the
Constitutions of the United States and the State of Utah be
taught in connection with regular school work; and Sections
53G-10-202 through 53G-10-203, which provide direction for
the USOE and LEAs regarding curriculum, freedom of
conscience, exercise of religious freedoms, and student
expression.

B. The purpose of this rule is to help public school
officials to protect and accommodate individual rights in the
operation of Utah's schools.

R277-105-3. Interpretive Context for the Rule.

A. The Board recognizes the importance of religious belief
and practice and other expressions of conscience in the lives of
many people, the critical role that such beliefs have played in
the development of societies and cultures throughout the world,
and the influence that these beliefs continue to have on concepts
and interpretations relating to school curricula. The Board also
recognizes that Utah is becoming a pluralistic society with an
increasing diversity of peoples and beliefs, and that this
diversity will require the development of greater tolerance and
understanding among the people of the state.

B. The Constitution of Utah prohibits the use of the
powers of government to encourage or discourage religious
beliefs or practices, or to repress rights of conscience. Given
their unique relationship to children attending the public
schools, school officials must be particularly careful to remain
neutral in matters relating to religion, while striving to
accommodate the religious beliefs and practices and the freedom
of conscience of students and their parents.

C. Court decisions interpreting Constitutional
establishment clause provisions are acommonly used source for
information about acceptable relationships between government
and religion. The Board has attempted to reflect applicable
rulings in the development of this rule. Because of the relative
absence of court interpretations concerning the meaning of the
Utah Constitution as applied to the public schools, this rule
places primary reliance upon interpretations of related clauses
in the First Amendment to the United States Constitution. In
applying the rule, school officials may presume that any
accommodation of religion which would be permissible under
applicable rulings interpreting the First Amendment to the
United States Constitution, and has not been prohibited in a
decision interpreting Utah law which is binding upon the Utah
public education system, is permissible in the schools of the
state of Utah.

R277-105-4. Creation and Implementation of Curriculum.

A. A study, performance, or display which includes
examination of or presentations about religion, religious thought
or expression, or the influence thereof in music, art, literature,
law, politics, history, or any other portion ofthe curriculum may
be undertaken in the public schools so long as it is designed to
achieve permissible educational objectives and is presented
within the context of the approved curriculum.

B. The objective study of comparative religions is
permissible, but no religious tenet, belief, or denomination may
be given inappropriate emphasis.

C. No aspect of cultural heritage, political or moral theory,
or societal value may be either included or excluded from
consideration in the public schools primarily because it
explicitly or implicitly contains theistic, agnostic, or atheistic
assumptions.

D. An analysis of religion, deity, an absolute moral
principle, or any other concept that may contain a theistic,
agnostic, or non-theistic assumption, may be presented when
included as an appropriate component or aspect of a broader
study, display, presentation, or discussion regarding cultural
heritage, political theory, moral theory or a societal value.

R277-105-5. Requests for Waiver of Participation in School
Activities.

A. A parent, a legal guardian of a student, or a secondary
student may request a waiver of participation in any portion of
the curriculum or school activity which the requesting party
believes to be an infringement upon a right of conscience or the
exercise of religious freedom in any of the following ways:

(1) it would require an affirmance or denial of a religious
belief or right of conscience;

(2) it would require participation in a practice forbidden by
a religious belief or practice, or right of conscience; or

(3) it would bar participation in a practice required by a
religious belief or practice, or right of conscience.

B. A claimed infringement under Subsection A must rise
to a level of belief that the requested conduct violates a superior
duty which is more than personal preference.

C. Ifa minor student seeks a waiver of participation under
Subsection A, the school shall promptly notify the student's
parent or legal guardian about the student's choice. In the event
of a conflict, a parent's or legal guardian's wishes shall prevail
over those of a minor student.
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D. A parent, guardian, or secondary student requesting a
waiver of participation under Subsection A may also suggest an
alternative that requires reasonably equivalent performance by
the student of the objective of the curriculum or activity that is
believed to be objectionable.

E. In responding to a request under Subsection A, the
school shall:

(1) waive participation by the student in the objectionable
curriculum or activity;

(2) provide a reasonable alternative as suggested by the
parent or secondary student, or other reasonable alternative
developed in consultation with the requesting party, that will
achieve the objectives of the portion of the curriculum or
activity for which waiver is sought; or

(3) deny the request.

F. A request for waiver of required participation shall not
be denied unless the responsible school official finds that
requiring the participation of that particular student is the least
restrictive means necessary to achieve a specifically identified
educational objective in furtherance of a compelling
governmental interest.

G. In responding to a request under Subsection A, the
school shall not require an affected student to accept a sub-
standard or educationally deficient alternative that is
unreasonably burdensome.

H. Permitting the submission of requests for participation
waivers, and the provision of reasonable alternatives, is intended
to facilitate appropriate protection and accommodation of a
requesting party's asserted right of conscience or exercise of
religious freedom, and shall not be considered to be an attempt
by a school official to endorse, promote or disparage a particular
religious or non-religious viewpoint.

R277-105-6. Student Expression.

A. A student participating in a classroom discussion,
presentation, or assignment, or in a school sponsored activity,
shall not be prohibited from expressing personal beliefs of any
kind nor be penalized for so doing, unless the conduct:

(1) unreasonably interferes with order or discipline;

(2) threatens the well-being of persons or property; or

(3) violates concepts of civility or propriety appropriate in
a school setting.

B. Students may initiate and conduct voluntary religious
activities or otherwise exercise their religious freedom on school
grounds during discretionary time. Individuals not currently
enrolled as students in the school may neither conduct nor
regularly attend the activities. School officials may neither
conduct nor actively participate in the activities, but may be
present as necessary to ensure proper observance of school rules
and may limit or prohibit student activities under this section
which:

(1) unreasonably interfere with the ability of school
officials to maintain order and discipline;

(2) threaten the well-being of persons or property; or

(3) violate concepts of civility or propriety appropriate in
a school setting.

R277-105-7.
Facilities.

A. Public school officers and employees may neither
authorize nor encourage prayer or devotional activities in
connection with any class, program, presentation or other
student activity which is under the control, direction, or
sponsorship of an LEA or public school. This Subsection shall
not act to restrict student rights under R277-105-6.

B. No school employee or student may be required to
attend or participate in any religious service, whether in an
individual capacity or as a member of a performing group,
regardless of where or when the service is held. No penalty may

Religious Services and Church-Owned

be assessed for failure to attend or perform in such an activity.

C. Subject to the requirements of Subsection R277-105-5,
students who are members of performing groups such as school
choirs may be required to rehearse or otherwise perform in a
church-owned or operated facility if the following conditions
are met:

(1) the performance is not part of a religious service;

(2) the activity of which the performance is a part is neither
intended to further a religious objective nor under the direction
of a church official; and

(3) the activity is open to the general public.

D. Students may voluntarily attend and perform during a
religious service as individuals or as members of a group,
provided all arrangements are made by students or non-school
personnel.

E. Religious activities may be conducted on the same basis
as any other non-school activity outside of regular school hours.

F. Subject to the requirements of R277-105-5, students
may be required to visit church-owned facilities when religious
services are not being conducted if the visit is intended solely
for the purpose of pursuing permissible educational objectives
such as those relating to art, music, architecture, or history.

R277-105-8. Expressions of Personal Belief by Employees.

A. An employee's rights relating to voluntary religious
practices and freedom of speech do not include proselytizing of
any student regarding atheistic, agnostic, sectarian, religious, or
denominational doctrine while the employee is acting in the
employee's official capacity, nor may an employee attempt to
use his position to influence a student regarding the student's
religious beliefs or lack thereof.

B. Even though acting in an official capacity, an employee
may respond in an appropriate and restrained manner to a
spontaneous question from a student regarding the employee's
personal belief or perspective. Nevertheless, because of the
special position of trust held by school employees, employees
may not advocate or encourage acceptance of a belief or
perspective; but may, by exercising due caution, explain or
define personal religious beliefs or perspectives, or opinions
about the rightfulness or wrongfulness of his/her own, or any
other person's religious beliefs or lack thereof.

R277-105-9. Mandatory Responsibilities of LEAs.

A. Supervision and Training

(1) Local school boards and their employees shall
cooperate and share responsibilities in implementing Sections
53G-10-204, et seq.

(2) Each local school board shall adopt and implement
policies and training in accordance with this rule and the
provisions of Sections 53G-10-204 et seq., to include the
following:

(a) the person to whom a request for waiver of participation
or substitution of another activity is to be directed;

(b) how notice is to be given to the parent of a minor
secondary student who makes a request pursuant to an exercise
of freedom of conscience or exercise of religious freedom under
Sections 53G-10-205 and 53G-10-203;

(c) how appeals may be taken from a decision to require
participation in any curriculum or activity after a request to
either waive participation or allow substitution of another
activity has been made by a parent, legal guardian or secondary
student, including suspension of participation requirements until
a ruling on the appeal is issued,;

(d) establish procedures whereby students are not
compelled to participate in any curriculum or activity after a
request to waive participation or allow substitution of another
activity has been submitted unless it is determined that requiring
the participation of that particular student is the least restrictive
means necessary to achieve a specifically identified educational
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objective in furtherance of a compelling governmental interest;
and

(e) establish procedures whereby any portion of any
curriculum or activity that is repeatedly alleged to interfere with
the rights of conscience or exercise of religious freedom of
students, parents or legal guardians shall be evaluated to
determine whether the educational objectives could be achieved
by less intrusive means.

KEY: freedom of religion, public education

June 9, 2014 Art X Sec 3

Notice of Continuation April 4,2014 53E-10-204(3)
53G-10-202 through 53G-10-205
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R277. Education, Administration.
R277-106. Utah Professional
Commission Appointment Process.
R277-106-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the
Board;

(b) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law; and

(c) Subsection 53E-6-503(1)(a), which directs the Board
to adopt rules establishing procedures for nominating and
appointing UPPAC members.

(2) The purpose of this rule is to establish nomination and
appointment procedures for UPPAC members.

Practices Advisory

R277-106-2. Definitions.

(1) "Nomination application" means a form prepared by
the Superintendent as described in R277-106-3.

(2) "Utah Professional Practices Advisory Commission" or
"UPPAC" means an advisory commission established under
Section 53E-6-501 to assist and advise the Board in matters
relating to the professional practices of educators.

R277-106-3. UPPAC Notification, Nomination and
Application Process.

(1) The UPPAC Executive Secretary shall notify school
districts, charter schools, and education organizations in writing
of openings on UPPAC for the upcoming term by May 1.

(2) The Superintendent shall develop a nomination
application through which an applicant expresses interest in
serving on UPPAC, which outlines the expectations and time
commitment required of a UPPAC member.

(3) A nomination application must be signed by:

(a) the applicant;

(b) in the case of a licensed educator whose primary
assignment is teaching or school level, the applicant's principal
and superintendent or charter school director;

(c) in the case of a licensed educator whose assignment is
as a principal or at the district level, the applicant's
superintendent;

(d) in the case of a licensed educator whose assignment is
as a district superintendent or charter school director, the
applicant's local board or charter school governing board chair;
and

(e) in the case of an education organization representative,
an officer of the education organization as provided in
Subsection 53E-6-502(1).

(4) An educator shall submit a statement of interest and
resume or vita along with the nomination application.

(5) An applicant who is interested in serving on UPPAC
shall submit a nomination application to the Superintendent by
May 31.

R277-106-4. UPPAC Selection Process.

(1) The UPPAC Executive Secretary shall review all
complete and properly filed applications and may make
recommendations to the Superintendent and Board prior to June
1.

(2) Prior to making the recommendations described in
Subsection (1), the Executive Secretary may seek additional
information to provide to the Superintendent and Board about
the experience and qualification of UPPAC applicants.

(3) Prior to making the recommendations described in
Subsection (1), the Executive Secretary shall consider
demographic diversity, including:

(1) rural and urban representation;

(ii) geographical balance;

(iii) elementary and secondary representation;

(iv) gender diversity;

(v) ethnic diversity;

(vi) specialized knowledge of an applicant; and

(vii) representation of LEA superintendents, principals, or
charter school administrators.

(4) In addition to receiving recommendations from the
UPPAC Executive Secretary, as described in Subsection (1), the
Superintendent shall solicit recommendations from the Board
prior to making UPPAC appointments consistent with Section
53E-6-503.

(5) If a current UPPAC member desires to serve a second
term, the member shall indicate the desire to serve an additional
term in writing to the Superintendent prior to May 1 of the year
in which the member's term expires.

(6) The application of a UPPAC member seeking
reappointment shall be considered for recommendation at the
same time that new appointments are considered.

(7) The Executive Secretary may retain nomination
applications for consideration in the event of mid-term
vacancies or for vacancies in subsequent years.

R277-106-5.
Appointments.

(1) The state organization or a local chapter of the
education organization with the largest membership of parents
of students and teachers in the state may nominate community
members to serve on UPPAC.

(2) Community members may submit their names to the
education organization described in Subsection S3E-6-502(1)
for nomination by the organization.

(3) The two education organization members may not
serve concurrent terms.

Education Organization Member

R277-106-6. Filling of Vacancies.

(1) The UPPAC Executive Secretary shall recommend
names to the Superintendent and Board to fill UPPAC vacancies
that occur midyear.

(2) The UPPAC Executive Secretary may recommend
names of previous applicants for UPPAC vacancies or names
from school districts or charter schools or other groups or areas
of the state that are under represented.

KEY: professional competency, professional practices

February 7, 2017 Art X Sec 3

Notice of Continuation December 14, 2016 53E-6-503(1)(a)
53E-3-401(4)
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R277. Education, Administration.

R277-108. Annual Assurance of Compliance by Local
School Boards.

R277-108-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the
Board; and

(b) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law and allows the Board
to interrupt disbursements of state aid to any district which fails
to comply with rules adopted in accordance with the law.

(2) The purpose of this rule is to provide local school
boards with a list of laws requiring local school board action and
a means of assuring that local boards are in compliance.

R277-108-2. Definitions.

"Annual assurance letter" means a letter required annually
from each local school board by the Board to be received no
later than October 1 of each year that provides the required
compliance information and documentation, if directed, for
identified programs and funds.

R277-108-3. Superintendent Responsibilities.

(1) The Superintendent shall provide a list of laws and a
list of State Board of Education Administrative Rules which
require action or compliance by June 30 of each year to school
district superintendents, the superintendent for the Utah School
for the Deaf and the Blind and charter school directors.

(2) The list described in Subsection (1) shall identify laws
and rules along with required compliance dates and reporting
forms, if different or necessary than or in addition to the annual
assurance letter.

(3) The Superintendent shall consolidate all required
reporting and compliance forms and provide for electronic
reporting, to the extent possible.

R277-108-4. LEA Responsibilities.

(1) An LEA shall submit the required annual assurance
letter and other compliance forms on or before dates identified
by the Board.

(2) In the event that an LEA is unable to provide required
assurances, compliance information or forms by required dates,
an LEA shall provide to the Superintendent a written
explanation of the LEA's inability and provide a compliance
date.

(3) An LEA's request for additional time to provide the
assurance shall be reviewed by the Superintendent and accepted
or rejected in a timely manner.

R277-108-5. Assurances.

An LEA shall provide, consistent with state law, written
assurance of the following:

(1) the National motto is displayed in schools consistent
with Subsection 53G-10-302(6);

(2) the Pledge of Allegiance is recited in public schools
consistent with Subsection 53G-10-304(3);

(3) a policy has been developed, in consultation with
school personnel, parents, and school community, to provide for
effective implementation of student education plans and plans
for college and career readiness consistent with Subsection 53E-
2-304(2)(b);

(4) compliance with Section 53G-11-205, that the LEA
does not endorse or provide preferential treatment for any
education employee association;

(5) apolicy has been developed for the Quality Teaching
Block Grant Program consistent with Section S3F-2-517,

(6) apolicy has been developed on education association

leave consistent with Section 53G-11-206;

(7) each public school within the LEA has established a
community council consistent with Section 53G-7-1202, and the
community council members have been advised of their
responsibilities consistent with Sections 53G-7-1202 and 53G-
7-1204;

(8) the LEA has provided the Superintendent with
required Utah Performance Assessment System for Students (U-
PASS) test results in order for the Superintendent to fulfill the
requirements of Section 53E-4-311;

(9) the LEA does not make payroll deductions from the
wages of its employees for political purposes consistent with
Subsection 34-32-1.1(2);

(10) the LEA has implemented a training program for
school administrators consistent with Subsection 53G-4-
402(1)(6);

(11) for a school district, the local school board has an
educator evaluation program developed by a joint committee
including classroom teachers, parents and administrators
consistent with Section 53G-11-506;

(12) the local school board or charter school governing
board has presented and implemented an electronic device
policy consistent with the timelines and provisions of R277-
495,

(13) the LEA has posted the LEA's collective bargaining
agreement on the LEA's website within ten days of the
ratification or modification of any collective bargaining
agreement consistent with Section 53G-11-207;

(14) by May 15 of each year, the LEA has posted certain
public financial information on the LEA's website consistent
with Sections 63A-3-401 through 63A-3-404; and

(15) the LEA has trained educators employed by the LEA
on the Utah Educator Professional Standards described in Rules
R277-515 and R277-516 as required in Section R277-515-7.

R277-108-6. Reporting Deadlines.

Letters from LEAs assuring compliance with the laws
described in Section R277-108-5 are due to the Superintendent
no later than October 1 of each year.

R277-108-7. Penalties for Noncompliance.

(1) The Superintendent shall request written explanation
from an LEA and identified schools that fail to meet reporting
and compliance deadlines.

(2) Following an opportunity to provide explanations and
request delays, LEAs and identified schools shall be notified of
penalties assessed by the Board against the LEAs in accordance
with R277-114.

R277-108-8. Record Retention.

Letters of assurance, as required by the Board, shall be kept
on file by the Superintendent for five years, together with letters
of explanation and documentation of penalties, as directed by
the Board.

KEY: local school boards, compliance
November 7, 2017 Art X Sec 3
Notice of Continuation September 13,2017 S53E-3-401(4)
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R277. Education, Administration.
R277-109. Legislative Reporting and Accountability.
R277-109-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the
Board;

(b) Subsection 53E-3-501(1), which directs the Board to
establish rules and minimum standards for the public schools;

(c) Subsection S3E-3-401(2)(a), which gives the Board
general control and supervision of the state's public education
system for adoption and enforcement of rules;

(d) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Boards duties and responsibilities
under the Utah Constitution and state law, and allows the Board
to interrupt disbursements of state aid to any district which fails
to comply with rules adopted in accordance with Subsection
53E-3-401(8)(a).

(2) The purpose of this rule is to:

(a) require the Superintendent to create data collection
plans necessary as determined by the Superintendent to fulfill
statutory or Board reporting requirements; and

(b) require LEAs to submit data upon request to the
Superintendent.

(3) The rule provides that LEA participation in Minimum
School Program funding is conditioned upon LEAs providing
complete and accurate data and information to the
Superintendent and the Board.

R277-109-2. Definitions.

(1) "Minimum school program funds" or "MSP funds"
means the state and local funds appropriated for the Minimum
School Program to support educational activities in all grades
Kindergarten through 12th grade, including the Basic State-
Supported School Program, Related to Basic Program, the State-
Supported Voted and Board Leeway Levy Programs, and other
programs or allocations appropriated by the Legislature in Title
53F, Chapter 2, Minimum School Program Act.

(2) "Statutory or Board reporting requirement”" means a
reporting requirement as described in:

(a) the Utah Code or legislative intent as documented by
legislative records; or

(b) Board rule.

R277-109-3. Board Direction to Superintendent and LEA
Appeal Process.

(1) The Superintendent shall, in consultation with LEAs,
collect data and prepare data collection reports or plans, as the
Board directs or as the Superintendent deems necessary, to
fulfill statutory or Board reporting requirements.

(2) The Superintendent is authorized by the Board to assist
LEAs to fulfill reporting requests and to complete accountability
or reporting plans.

(3) The Superintendent may sanction an LEA, ifnecessary,
if the LEA fails to provide required data or reports by
withholding MSP funds due to the LEA's failure to provide
complete and accurate data or reports as requested.

(4) The Superintendent shall provide adequate notice to
LEAs of reporting requirements and procedures for providing
data in requested formats.

(5) Ifan LEA does not comply with a data program request
or requirement, the Superintendent shall provide adequate and
timely notice to the LEA that data was not submitted accurately
and completely and LEA has 30 days to respond to the
Superintendent's request for data or a required data report.

(6) The Superintendent may impose sanctions for
noncompliance up to and including the withholding of MSP
funds directly related to the data collection or reporting
requirement.

(7) The Superintendent may withhold the program funds
related to the requested data report or reporting requirement
beginning with the next MSP transfer or beginning with
subsequent MSP transfers including MSP funding for a
subsequent fiscal year.

(8) An LEA may appeal to the Board in writing the
Superintendent's decision to withhold program funds within 10
calendar days.

(9) The Board shall respond to the LEA within 30 calendar
days.
(10) The Board's response is the final administrative
action.

KEY: reporting, accountability
November 7, 2016 Art X Sec 3
Notice of Continuation September 15,2016 S53E-3-501(1)
53E-3-401(2)(a)
53E-3-401
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R277. Education, Administration.
R277-110. Educator Salary Adjustment.
R277-110-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the
Board;

(b) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law; and

(c) Subsection 53F-2-405(5), which authorizes the Board
to make rules to administer the educator salary adjustment
program.

(2) The purpose of this rule is to outline a consistent
method for enacting educator salary adjustments in accordance
with Section 53F-2-405.

R277-110-2. Definitions.

(1) "Comprehensive Administration of Credentials for
Teachers in Utah Schools" or "CACTUS" has the same meaning
as defined in Subsection R277-512-2(1).

(2) "Educator" has the same meaning as defined in
Subsection 53F-2-405(1).

(3) "Educator Salary Adjustment" or "Adjustment" means
funds allocated by the Board to an LEA in accordance with
Subsection 53F-2-405(3).

(4) "LEA" includes, for purposes of this rule, the Utah
Schools for the Deaf and the Blind.

R277-110-3. Procedures.

(1) An LEA shall:

(a)(i) have employee evaluation procedures consistent with
Title 53A, Chapter 8a, Public Education Human Resource
Management Act; or

(i) if an LEA is exempt from the requirements of
Subsection (1)(a)(i), have employee evaluation procedures in
place to receive funds under Section 53F-2-405;

(b) put the adjustment appropriation into the LEA's salary
schedule each year that funds are appropriated by the
Legislature;

(c) ensure the amount of the adjustment is the same for
each eligible full-time-equivalent educator position in the LEA;

(d) ensure that each eligible employee who is not a full-
time educator receives a proportional salary adjustment based on
the number of hours the employee works in the employee's
current assignment as an educator; and

(e) ensure that each educator who receives an adjustment
has received a satisfactory or above job performance rating in
the educator's most recent evaluation concluded in the school
year prior to the year for which the adjustment is made.

(2) Notwithstanding Subsection (1)(e), an LEA may grant
an adjustment to a new hire who has successfully completed the
position hiring process and been selected for an educator
position.

(3) Once an educator qualifies for an adjustment in a
designated school year, the adjustment becomes an ongoing part
of the educator's salary.

(4) An educator shall receive an annual adjustment of
$4200 based upon legislative funding allocations.

(5) A school building level administrator shall receive an
annual adjustment of $2500 and benefits as provided in
Subsection 53F-2-405(7).

(6) Each LEA shall annually note on the appropriate salary
schedule:

(a) the amount of the educator salary adjustment;

(b) the positions qualifying for the adjustment; and

(c) performance rating requirements in accordance with
Subsection 53F-2-405(4)(c).

(7) Each LEA shall annually maintain record of

performance ratings for an educator receiving an adjustment in
accordance with this rule.

(8)(a) The Superintendent shall remit to LEAs an
estimated educator salary adjustment allotment through monthly
bank transfers and allotment memos beginning in July of each
year.

(b) The Superintendent shall adjust the allotment amount
in November of each year to match the number of qualified
educators in CACTUS.

(9) An adjustment to CACTUS made after November 15
may not count towards an LEA's amount for educator salary
adjustments until the following year.

(10) An LEA may not include educator salary adjustments
when calculating the weighted average compensation
adjustment for non-administrative licensed staff.

KEY: educators, salary adjustments
September 21, 2017
Notice of Continuation July 19, 2017

Art X Sec 3
53E-1-401(4)
53F-2-405(5)
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R277. Education, Administration.

R277-114. Corrective Action and Withdrawal or Reduction
of Program Funds.

R277-114-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the
Board;

(b) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law; and

(c) Subsection 53E-3-401(8)(c), which allows the Board
to make rules setting forth the procedures to be followed for
enforcing Board rules.

(2) The purpose of the rule is to provide procedures for
public education program monitoring and corrective action for
noncompliance with identified:

(a) program requirements;

(b) program accountability standards; and

(c) financial propriety.

R277-114-2. Definitions.

(1) "Program" means a public education project or plan
under the direction of the Board.

(2) "Recipient" means an LEA or a school.

R277-114-3. Program Monitoring.

(1) For each program, the Superintendent shall design and
implement a consistent monitoring plan that includes standards
for both program outcomes and program financial compliance.

(2) The Superintendent shall notify all recipients of the
initiation of or changes to any monitoring plan.

(3) The Superintendent shall monitor compliance with:

(a) program outcomes;

(b) reporting requirements; and

(c) financial compliance.

R277-114-4. Corrective Action Plans.

(1) The Superintendent shall place a recipient on a
corrective action plan when a recipient:

(a) does not demonstrate satisfactory program outcomes;

(b) demonstrates noncompliance with program
requirements or allowable program expenditures; or

(c) does not comply with requests to provide accurate and
complete program or financial information.

(2) The Superintendent shall clearly outline in a corrective
action plan:

(a) all areas of noncompliance;

(b) steps required to satisfy the corrective action plan; and

(c) a reasonable time frame for the recipient to correct
identified issues.

(3) A corrective action plan may also include provision
and a timeline for:

(a) referral for monitoring by a Board section;

(b) referral for monitoring to the Board's internal audit
department, with approval of the Board's Audit Committee;

(c) periodic meetings between a recipient administrator or
governing board member and the Superintendent or a member
of the Superintendency;

(d) planned appearances before the Board to provide status
updates; and

(e) training for the LEA's staff.

(4) The Superintendent may employ escalating restrictive
conditions in a corrective action plan based on:

(a) the severity of the violation; or

(b) repeated violations by an LEA.

(5) The Superintendent may include penalties for non-
compliance with a corrective action plan in accordance with
Subsection 53E-3-401(8).

(6) The Superintendent shall give notice and a copy of the
corrective action plan in writing to:

(a) the recipient LEA's administrators;

(b) the respective LEA's governing board; and

(c) the charter school authorizer, if applicable.

(7) The Superintendent shall report to the Board monthly
about the status of noncompliant program recipients.

R277-114-5. Recipient Appeals.

(1) A recipient may file an appeal to the Board of any
adverse decision of the Superintendent resulting from a
corrective action plan or penalty.

(2) An appeal must be made in writing and within 30 days
of the date of the Superintendent's action.

(3) The Board may:

(a) review the appeal as a full board; or

(b) refer the matter to the Board audit committee to make
a recommendation to the Board for action.

KEY: programs, noncompliance, corrective action
February 7, 2017 Art X Sec 3
Notice of Continuation May 1, 2015 53E-3-401BR
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R277. Education, Administration.
R277-116. Audit Procedure.
R277-116-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the
Board;

(b) Subsection 631-5-201(4) which requires the Board to
direct the establishment of an internal audit department for
programs administered by the entities it governs;

(c) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Boards duties and responsibilities
under the Utah Constitution and state law;

(d) Subsection 53E-3-501(1)(e), which directs the Board
to develop rules and minimum standards regarding school
productivity and cost effectiveness measures, school budget
formats, and financial, statistical, and student accounting
requirements for the local school districts;

(e) Section 53E-3-602, which allows the Board to approve
auditing standards for school boards;

() Section 53E-3-603, which makes the Board responsible
for verifying audits of local school districts;

(g) Subsection 53F-2-204(2), which directs the Board to
assess the progress and effectiveness of all programs funded
under the State System of Public Education; and

(h) Subsection 53E-3-401(9), which gives the Board
authority to audit the use of state funds by an education entity
that receives state funds as a distribution from the Board.

(2) The purpose of this rule is to:

(a) outline the role of the Audit Director, Superintendent,
and agency in the audit process; and

(b) outline the Board's procedures for audits of agencies.

R277-116-2. Definitions.

(1) "Agency" means:

(a) an entity governed by the Board;

(b) an LEA; or

(c) a sub-recipient.

(2) "Audit committee" means a standing committee of
members appointed by the Board in accordance with Board
bylaws.

(3) "Audit Director" means the person who:

(a) directs the audit program of the Board in accordance
with Title 631, Chapter 5, the Utah Internal Audit Act and Board
policies;

(b) is appointed by and reports to the audit committee; and

(c) is independent of the agencies subject to Board audit.

(4) "Audit plan" means a prioritized list of audits with
associated resource requirements to be performed by the audit
program that is reviewed, approved, and adopted at least
annually by the Board.

(5) "Audit program" means a department that provides
internal audit services for the Board that is directed by the Audit
Director.

(6) "Draft audit report" means a draft audit report compiled
by the Audit Director that is classified as protected under Title
63G, Chapter 2, Part 3, Section 305, Protected records.

(7) "Education entity" means the same as that term is
defined in Section 53E-3-401.

(8) "Final audit report" means a draft audit report that is
approved by the audit committee and the Board as a final audit
report that is classified as public under Title 63G, Chapter 2,
Part 3, Section 301, Public records.

(9) "Local administrator" means the district superintendent
or charter school director.

(10) "Sub-recipient" means any entity that receives funds
from an entity governed by the Board.

R277-116-3. Audit Director Authority and Responsibilities.

(1) The Audit Director shall:

(a) manage the audit program and facilitate the audit
process:

(i) as approved and directed by the Board and audit
committee;

(ii) in accordance with the current International Standards
for the Professional Practice of Internal Auditing; and

(iii) in accordance with the USBE Internal Audit
Department Policy and Procedure Manual.

(b) act as the liaison for external audits of the Board;

(c) maintain the classification of any public record
consistent with GRAMA,;

(d) be subject to the same penalties under GRAMA as the
custodian of a public record;

(e) publish final reports on the Internal Audit department
webpage if appropriate; and

(f) make a copy of the USBE Internal Audit Department
Policy and Procedure Manual to the general public upon
request.

(2) The Audit Director may contract with an LEA or other
education entity to provide internal audit services to the LEA or
other education entity if the contract is approved by the audit
committee in accordance with Board contract policies.

R277-116-4. Superintendent Authority and Responsibilities.

The Superintendent shall:

(1) provide resources necessary to conduct the audit
program including adequate funds, staff, tools, and space to
support the audit program;

(2) facilitate communications with those charged with
governance, management, and staff as requested by the Audit
Director or the audit committee to ensure the access necessary
to perform an audit;

(3) ensure access to all personnel, records, data, and other
agency information that the Audit Director or staff consider
necessary to carry out their assigned duties;

(4) notify the Audit Director of external audits of entities
governed by the Board;

(5) notify the agency that the Audit Director shall be the
liaison for an external audit;

(6) support the audit program as otherwise requested by
the audit committee or Audit Director; and

(7) facilitate appropriate action by the Board on issues
identified in audits by:

(a) sending the final management response letter and form
to the governing board and local administrator of an audited
agency in response to the final audit report;

(b) following up on final management response forms sent
to the governing board and local administrator of an audited
agency in accordance with timelines outlined in the management
response letter, as monitored by the Audit Director, to ensure
either:

(i) the audited agency took appropriate action;

(ii) the audited agency's lack of action is acceptable; or

(iii) implementation of a corrective action plan in
accordance with R277-114; and

(c) sending the closure letter to the governing board and
local administrator of an audited agency when the Board accepts
the audited agency's management response.

R277-116-5. Agency Authority and Responsibilities.

The agency shall wholly cooperate and provide the Audit
Director and the internal audit staff all:

(1) necessary access to those charged with governance,
management, and staft; and

(2) personnel, records, data, and other agency information
that the Audit Director or staff consider necessary to carry out
their assigned duties in a timely manner.



UAC (As of May 1, 2018)

Printed: May 22, 2018

Page 61

R277-116-6. Audit Process.

(1) The Audit Director shall develop and recommend an
audit plan to the Board and the audit committee based on the
results of periodic risk assessments and audits.

(2) Once approved and adopted by the Board, the Audit
Director shall implement the audit plan.

(3) At the initiation of an audit, the Audit Director shall,
as necessary:

(a) send an engagement letter to the governing board and
local administrator of the agency subject to the audit; and

(b) hold an entrance conference with the agency's
governing board.

(4) After conducting an audit, the Audit Director shall:

(a) submit a preliminary draft audit report directly to:

(i) the audit committee;

(ii) the Superintendent; and

(iii) the governing board of the audited agency;

(b) hold an exit conference, if necessary, with the
governing board and local administrator of the audited agency
and administration to discuss the preliminary draft audit report;
and

(c) edit the preliminary draft audit report, as appropriate,
based on feedback received.

(5) The Audit Director shall submit a revised draft audit
report directly to:

(a) the audit committee;

(b) the Board;

(c) the governing board and local administrator of the
audited agency; and

(d) the Superintendent.

(6) Within fourteen days of the Audit Director's
submission of the revised draft audit report to the audited
agency governing board, and after the exit conference, if
applicable, the auditing agency's governing board shall:

(a) provide a written response or comment on the draft
audit report to the Audit Director and audit committee; or

(b) file a written request for an extension to the audit
committee setting forth:

(i) the justification for the extension request; and

(ii) the extension time necessary to provide the response;

(7) Upon receiving written response and comment from
the audited agency governing board, the Audit Director shall:

(a) incorporate into the draft audit report the written
response, if any, received from the audited agency governing
board;

(b) prepare Audit concluding remarks, if appropriate; and

(c) submit the amended draft audit report to the audit
committee for recommendation.

(8) The audit committee may:

(a) recommend an amended draft audit report for approval
and adoption; or

(b) send the amended draft audit report back to the Audit
Director with instructions for additional review.

(9) Upon recommendation from the audit committee on the
amended draft audit report, the Board may:

(a) approve and adopt an amended draft audit report as the
final audit report; or

(b) send the amended draft audit report back to the audit
committee with instructions for additional review.

R277-116-7. Audit Reports.

(1) An audit report prepared by the Audit Director and
staff shall be based upon audits of agency programs, activities,
and functions.

(2) An audit report prepared by the Audit Director shall
include identification of any:

(a) abuse;

(b) illegal acts;

(c) errors;

(d) omissions; or

(e) conflicts of interest.

(3) The Audit Director shall provide, upon written request,
a copy of an audit report to the Office of Legislative Auditor
General or the Office of the State Auditor.

(4) The Audit Director shall ensure that public release of
a final audit report complies with the conditions specified by the
state laws and rules governing the audited agency.

KEY: educational administration
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R277. Education, Administration.

R277-117. Utah State Board of Education Protected
Documents.

R277-117-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Request for proposal or RFP" means an official
application or offer for services provided to the Board/USOE in
response to an advertised opportunity to provide goods or
services.

C. "RFP-like document" means a grant application or a
proposal of any kind offered in response to a Board request for
applicants to provide goods or services to public education.

D. "USOE" means the Utah State Office of Education.

R277-117-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and authority over public
education in the Board, by Subsection 53E-3-501(1)(c)(iii),
which requires the Board to set minimum standards for
alternative and pilot programs, Subsection S3E-3-501(1)(c)(iv)
which requires the Board to set minimum standards for
curriculum and instruction requirements, Subsection 53E-3-
501(e)(i), which requires the Board to set minimum standards
for school productivity and cost effectiveness measures,
Subsection 63G-2-305(6) which allows the Board to protect
records if the disclosure would impair government procurement
proceedings or give an unfair advantage to any person proposing
to enter into a contract or agreement with a governmental entity
consistent with other provisions of Section 63G-2-305 and
Section 63G-2-309, and by Subsection 53E-3-401(4) which
allows the Board to adopt rules in accordance with its
responsibilities.

B. The purposes of this rule:

(1) is to maintain fairness, objectivity, efficiency and
timeliness, as the Board fulfills constitutional and statutory
directives to and responsibilities for Utah public schools and
public school programs.

(2) to protect the integrity of proposal or bidding processes
in order to provide fair and equal opportunities for vendors and
service providers.

R277-117-3. Board Procedures in Preparing and Releasing
RFP and RFP-like Proposals or Grants.

A. The Board or USOE staff acting for the Board shall act
consistent with Section 63G-6a-101 et seq. in advertising and
soliciting services for Utah public schools unless the Board is
specifically exempt from the procurement process in which case
the Board shall continue to protect the integrity of a competitive
process with the provisions of this rule.

B. The Board shall develop RFPs or RFP-like requests
using the plain language of state statute(s) or federal
regulation(s) that directs the Board to seek competitive or non-
competitive applications or proposals for services that are
funded through a public education appropriation to the Board.

C. The USOE, acting for the Board, shall use legislative
intent to develop RFPs or RFP-like requests only when
legislative intent is specifically written in state law, is passed by
the State Legislature and is specific to the RFP in development.

D. The Board may request written information from
legislators or legislative staff to explain the intent of individual
bill sponsors; all written information received under R277-117-
3 shall be public information.

E. Board members or USOE staff may seek at the Board's
or staff's sole discretion, additional information and expertise to
facilitate the development of an RFP. All information gathered
under this provision shall be public information, including the
source of the information, unless the records are specifically
protected under Section 63G-2-305.

F. The Board may allow for public comment at Board

meetings or Board committee meetings to discuss the legislative
intent for RFPs.

R277-117-4. Confidentiality of RFP and RFP-like Proposals
or Grants Prior to Release by the USOE.

A. The RFP or RFP-like proposal shall be a protected
document under Subsection 63G-2-305(22) until the proposal
is released by the USOE or a commercial distributor of an RFP
specifically commissioned by the USOE.

B. USOE staff shall stamp or mark all draft RFP
documents DRAFT until the final version of an RFP or RFP-
like document is officially released for public review and
response.

C. Ifan RFP process for which the Board is responsible is
compromised, as determined by a vote of the Board ifnecessary,
the proposal shall be void and the USOE shall begin a new RFP
process.

D. A USOE employee who intentionally violates the
provisions of this rule may be subject to employment discipline
up to and including termination.

KEY: RFPs, grants, confidentiality
April 7, 2014 53E-3-501(1)(c)(iii)
Notice of Continuation February 13, 20B8E-3-501(1)(c)(iv)
53E-3-501(e)(i)
53E-3-401(4)
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R277. Education, Administration.
R277-119. Discretionary Funds.
R277-119-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Board discretionary funds" means:

(1) Land exchange funds are funds appropriated to the
Board from the account described in Section 53C-3-203;

(2) Mineral lease funds are funds identified in Section 59-
21-1 and directed to the Board in Section 59-21-2(2)(e); and

(3) State carryover funds are funds appropriated by the
Legislature, maintained by the Board, and carried over from one
fiscal year to the next for discretionary use.

C. "State Superintendent of Public Instruction
(Superintendent)" means the executive officer of the Board and
serves at the pleasure of the Board.

R277-119-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article
X, Section 3 which vests general control and supervision over
public education in the Board, Subsection 53E-3-401(4), which
allows the Board to adopt rules in accordance with its
responsibilities; Subsection 59-21-2(2)(e) in which the
Legislature appropriates 2.25 percent of all deposits made to
Mineral Lease Account to the Board for use consistent with
Subsection 53C-3-203(4)(b)(iii); and Subsection 53C-3-
203(4)(b)(iii) in which the Legislature appropriates funds for the
Board's use.

B. The purpose of this rule is to provide for Board review
and approval of funds received by the Board for identified
purposes.

R277-119-3. Board Review and Use of Discretionary Funds.

A. The Superintendent shall present an annual projection
of revenues and expenditures of Board discretionary funds as
part of the annual budget proposed to the Board.

B. The Superintendent shall submit to the Board for
review a quarterly summary of actual versus projected
expenditures from Board discretionary funds.

C. The Superintendent shall at least annually make a
request to the Board for monies from carry-over funds for the
Superintendent's sole discretion but may make additional
requests.

D. The Superintendent may make requests to the Board to
expend funds, consistent with purposes identified in state law,
from the mineral lease or land exchange accounts.

KEY: State Board of Education, discretionary funds
May 8,2014 Art X Sec 3
53E-3-401(4)
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R277. Education, Administration.
R277-120. Licensing of Material Developed with Public
Education Funds.
R277-120-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Article X, Section 3 of the Utah Constitution, which vests
general control and supervision over public education in the Board;

(b) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c) Subsection 53E-3-501(1)(e)(i), which directs the Board to
encourage school productivity and cost effectiveness measures.

(2) The purpose of this rule is to:

(a) establish requirements for licensing of courseware and
materials produced with public education funds; and

(b) promote a policy that education materials produced with
public funds be openly, publicly, and freely accessible for use by
others.

R277-120-2. Definitions.

(I)(a) "CC-BY license" means a copyright license developed
by Creative Commons, which allows other users to:

(i) copy and redistribute the material in any medium or
format; and

(if) remix, transform, and build upon the material.

(b) Under a CC-BY license, a licensee may share the
materials in any manner, including commercially.

(¢) Under a CC-BY license, a licensee shall:

(i) give appropriate credit to the licensor;

(i) provide a link to the license; and

(iii) indicate if the licensee made changes to the licensor's
work.

(2) "Public education materials" means courseware and
materials developed with public education funds and includes:

(a) syllabi;

(b) instructional materials;

(c) modules;

(d) textbooks, including teacher's editions;

(e) student guides;

(f) supplemental materials;

(g) formative and summative assessment supports;

(h) laboratory activities;

(i) simulations;

(j) musical or dramatic compositions;

(k) audio, video or photographic material;

(1) manuals;

(m) codes; and

(n) software.

(3) "Utah Education Network" or "UEN" means an online
education materials resource maintained by the Utah Education and
Telehealth Network offering services to educators and students
throughout the state of Utah.

R277-120-3. Public Education Materials Funded by the Board.

(1) The Superintendent shall share public education materials
developed with funds controlled by the Board under a CC-BY
license.

(2) The Superintendent shall share materials developed in
accordance with Subsection (1) through UEN, where appropriate, or
through other appropriate means of making public education
materials available to educators and the public.

(3)(@) An individual or entity that shares or adapts public
education materials identified in Subsection (1) shall:

(i) provide attribution to the Board;

(i1) provide a link to the license; and

(ii) indicate if any changes were made to the original
materials.

(b) An individual or entity may make attribution in any
reasonable manner, but not in any way that implies the Board

endorses any adaptation of the materials without express
authorization of the Board.

(4) The Superintendent may request a copy of shared or
adapted public education materials be provided to the Board.

(5) If an employee of the Board develops public education
materials as part of the employee's employment, the public
education materials shall be the property of the Board, subject to
licensing in accordance with this R277-120-3.

R277-120-4. Public Education Materials Funded by an LEA.

(1) An LEA shall develop and maintain a policy regarding
public education materials developed with the LEA's funds.

(2) A policy developed in accordance with Subsection (1)
shall identify:

(a) whether the LEA will share public education materials
with a CC-BY license or another license approved by the LEA's
governing board;

(b) whether use of LEA developed public education materials
will require attribution to the LEA;

(c) whether the LEA will charge third parties for use of the
materials;

(d) whether the LEA reserves the right to review and approve
materials developed by employees on contract time; and

(e) whether the LEA restricts employees from sharing
materials purchased with LEA funds or specifically licensed for
LEA use.

(3) An LEA may not charge an educator in a Utah public
school for use of materials developed with LEA funds.

R277-120-5.
Educators.

(1)@ A public education employee may not sell public
education materials developed in whole or in part with funds from
the Board or an LEA.

(b) If a public education employee sells public education
materials subject to Subsection (1)(a) for personal gain, the
employee may be subject to the provisions of Section 67-16-4.

(2) An LEA may review and approve materials developed by
educators on contract time consistent with a policy adopted in
accordance with Subsection R277-120-4(d).

(3)(@) A Utah licensed educator need not seek permission
from the educator's LEA to share classroom materials developed
using the educator's personal time and resources.

(b) An educator may share materials developed in accordance
with Subsection (3)(a) through a CC-BY license.

(4)(a) A Utah licensed educator may only share materials that
are consistent with the Utah Professional Educator Standards
contained in R277-515.

(b) An educator may not share materials that advocate illegal
activities or materials that are inconsistent with the educator's legal
and role model responsibilities.

(5) The Superintendent may offer professional development
programs that offer support, guidance, and instruction to educators
who wish to create, use, or continuously improve public education
materials shared in accordance with this R277-120.

Classroom Materials Developed by Utah

KEY: licensing, materials
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R277. Education, Administration.
R277-121. Board Waiver of Administrative Rules.
R277-121-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;
and

(b) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to establish procedures for an
LEA to request a waiver from a Board rule.

R277-121-2. Procedures for Waiver Requests.

(1)(a) An LEA board may request a waiver from a Board rule
by filing a written request with the Superintendent.

(b) A written request under Subsection (1)(a) shall include:

(i) verification that the LEA board voted to request the waiver
in an open meeting;

(ii) student achievement data that supports the requested
waiver;

(iii) data demonstrating the cost effectiveness of the waiver
request;

(iv) aproposed agreement with the Board that includes:

(A) aproposed effective date;

(B) provisions for public review and accountability;

(C) data gathering and reporting timelines;

(D) asunset date; and

(v) in the case of a charter school, a recommendation from the
board of the school's authorizer.

(2) An LEA board may not request a waiver from a Board
rule:

(a) that is required by or adopts criteria from a federal statute,
federal regulation, or state law;

(b) that would negatively affect the health, safety, or welfare
of public education students;

(c) that could reasonably result in discrimination or
harassment of public school students or employees;

(d) that would benefit one element of the public education
system to the detriment of another; or

(e) when the concerns giving rise to an LEA board's request
could be addressed through means other than waiver of Board rules.

R277-121-3. Board Review of Waiver Requests.

(1) The Board Executive Committee may assign a waiver
request made under this Rule R277-121 to a Board standing
committee.

(2) The standing committee assigned in accordance with
Subsection (1):

(a) may solicit additional information or testimony;

(b) shall review the request in an open meeting; and

(c) shall make a recommendation for consideration by the full
Board.

(3) The Board Executive Committee may consolidate
consideration of duplicate or similar requests.

(4) The Board shall consider available data in evaluating an
LEA waiver request and shall make data driven decisions.

R277-121-4. Annual Review of Approved Waivers.

(1) An LEA that receives a waiver from Board rule in
accordance with this R277-121 for more than one year shall
annually report to a Board committee:

(a) student achievement data that supports continuation of the
requested waiver; and

(b) data demonstrating the cost effectiveness of the waiver, if
applicable.

KEY: Utah State Board of Education, waivers, administrative
rules
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R277. Education, Administration.
R277-122. Board of Education Procurement.
R277-122-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section Subsection 53E-3-401(4), which allows the Board
to make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law; and

(c) Title 63G, Chapter 6a, Utah Procurement Code.

(2) The purpose of this rule is to adopt and incorporate by
reference Title R33, Purchasing and General Services, with
exceptions as described in this rule.

R277-122-2. Definitions.

(1) "Professional service provider" means a provider of a
professional service as defined in Subsection 63G-6a-103(61) and
includes an expert in educational instruction and teaching.

(2) "Responsible" means the same as that term is defined in
Subsection 63G-6a-103 (75).

(3) "Responsive" means the same as that term is defined in
Subsection 63G-6a-103 (76).

R277-122-3. Incorporation of Title R33 With Exceptions.

(1) The Board adopts and incorporates by reference Title R33,
Purchasing and General Services, as in effect on April 1,2017, with
the exceptions described in this section.

(2) The Board does not adopt Section R33-8-101b.

(3) The Board adopts Section R277-122-5 in place of Section
R33-9-103.

(4) The Board adopts Section R277-122-6 in place of Section
R33-12-201.

(5) The Board adopts Section R277-122-8 in place of Section
R33-12-608.

(6) The Board adopts Section R277-122-9 in place of
Subsections:

(a) R33-16-101a (2)(a); and

(b) R33-16-301 (4).

(7) The Board adopts Section R277-122-10 in place of
Sections R33-5-104 and R33-5-107.

(8) The Board adopts Section R277-122-11 in place of
Section R33-5-108.

R277-1224. Head of the Procurement Unit Designated.
The Board designates the Board's Director of Purchasing as the
head of the procurement unit.

R277-122-5. Cancellation Before Award.
(1) A solicitation may be cancelled prior to a contract award
if the head of the procurement unit determines the cancellation is:
(a) in the best interest of the Board; and
(b) supported by a reasonable and good faith justification.
(2) The head of the procurement unit shall include notice of
the Board's right of cancellation described in Subsection (1) in each
Board solicitation.

R277-122-6. Establishment of Terms and Conditions.
The head of the procurement unit shall develop standard terms
and conditions for use with Board contracts and agreements.

R277-122-7. Requirements for Cost or Pricing Data.

(1) If cost or pricing data is required by Section 63G-6a-1206
or Section R33-12-601, the head of the procurement unit shall
require the person who seeks a cost-based contract to submit:

(a) factual and verifiable information related to the
contractor's estimated cost for completing a project on:

(i) the date the contract is signed by both parties; or

(ii) an earlier date agreed to by both parties that is:

(A) asclose as practicable to the date described in Subsection

(1)(@)(i); and

(B) before prudent buyers and sellers would reasonably
expect price negotiations to be affected significantly; and

(b) underlying data related to a contractor's estimate that can
be reasonably expected to contribute to the soundness of estimates
of future costs and the validity of determinations of costs already
incurred, including:

(i) vendor quotations;

(i) nonrecurring costs;

(ii)) information on changes in production methods and in
production or purchasing volume;

(iv) data supporting projections of business prospects and
objectives and related operations costs;

(v) unit-cost trends such as those associated with labor
efficiency;

(vi) make-or-buy decisions;

(vii) estimated resources to attain business goals; or

(viii) information on management decisions that could have a
significant bearing on costs.

(2) Submission of certified cost or pricing data applies to
contracts of $50,000.00 or greater if the contract price is not
established by:

(a) adequate price competition;

(b) established catalogue or market prices; or

(c) law or regulation.

R277-122-8. Use of Federal Cost Principles.

The head of the procurement unit shall apply the federal cost
principles described in 2 CFR Part 200, Subpart E in determining
which costs expended under Board contracts are reasonable,
allocable, and allowable.

R277-122-9. Grounds for Protest -- Intervention in a Protest.

(1) A bidder who files a protest shall include in the bidder's
submission a concise statement of the grounds for the protest, which
shall include the facts leading the protestor to contend that a
grievance has occurred, including but not limited to specifically
referencing:

(a) the circumstances described in Subsections R33-16-
101a(2)(a) (i) through (iii);

(b) a provision of the solicitation alleged to be:

(i) unduly restrictive;

(ii) anticompetitive; or

(iii) unlawful,

() an alleged material error made by the evaluation
committee or conducting procurement unit; or

(d) the circumstances described in Subsections R33-16-
101a(2)(a)(vi) and (vii).

(2) A motion to intervene in a post-award protest may only be
made by the announced awardee.

(3) A person may intervene in a pre-award protest, if the
person's proposal:

(a) was evaluated;

(b) found to be responsive; and

(c) the head of the procurement unit finds the person to be
responsible.

R277-122-10. Small Purchases of Procurement Items Other
than Professional Services and Consultants.

(1) The Superintendent shall make small purchases in
accordance with the requirements set forth in Section 63G-6a-506
and this Section R277-122-10.

(2) Unless otherwise required as part of another standard
procurement process being used in conjunction with a small
purchase, the Superintendent need not utilize a solicitation or
provide public notice to conduct a small purchase.

(3) The Superintendent may make a small purchase of a
procurement item other than a professional service by:

(a) direct award without seeking competitive bids or quotes up
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to the following threshold amounts:

(i) $3,500 for one or more procurement items purchased at the
same time from one source; and

(ii) $50,000 for multiple procurement items purchased ina 12-
month period from one source; and

(b) subject to Rule R33-4-109, obtaining quotes from a
minimum of two vendors and purchasing the procurement item from
the responsible vendor offering the lowest quote for a purchase of up
to $50,000 for one or more procurement items purchased at the same
time from a single source.

(4) When conducting a purchase under Subsection (3)(b) in
conjunction with an approved vendor list, the Superintendent:

(a)(i) may obtain quotes from all the vendors on the approved
vendor list; or

(ii) may obtain quotes from a minimum of two vendors on the
approved vendor list, using one or more of the following methods to
select vendors from whom to obtain quotes:

(A) arotation system, organized alphabetically, numerically,
or randomly;

(B) the geographic area serviced by each vendor;

(C) each vendor’s particular expertise or field;

(D) solicitation of an additional quote from the vendor that
provided the lowest quote on the most recently completed
procurement conducted by the Board using the approved vendor
list; or

(E) another method approved by the head of the procurement
unit;

(b) shall document that all vendors on the approved vendor
list have a fair and equitable opportunity to obtain a contract; and

(c) shall purchase the procurement item from the responsible
vendor on the approved list offering the lowest quote.

(5) Whenever practicable, the Superintendent shall use a
rotation system or other system designed to allow for competition
when using a small purchase process.

(6) In the process of obtaining a competitive quote, the
Superintendent shall record and maintain the following as a
government record:

(a) the names of the vendors from whom quotes were
requested and received; and

(b) the date of receipt and amount of each quote.

(7) The Superintendent shall comply with all applicable laws
and rules in the conduct of small purchases, including:

(a) Subsection 63G-6a-506(8);

(b) Title 63G, Chapter 6a, Part 24, Unlawful Conduct and
Penalties; and

(c) Sections R33-24-104 through R33-24-106.

R277-122-11. Small Purchases of Professional Service
Providers and Consultants.

(1) The Superintendent shall make small purchases of
professional services in accordance with the requirements set forth
in Section 63G-62a-506 and this Section R277-122-11.

(2) Unless otherwise required as part of another standard
procurement process being used in conjunction with a small
purchase, the Superintendent need not utilize a solicitation or
provide public notice to conduct a small purchase of professional
services.

(3) The Superintendent may procure professional services:

(a) up to amaximum of $3,500 by direct negotiation with any
professional services provider or consultant determined in writing by
the Superintendent to be qualified to provide the professional
service; and

(b) up to a maximum of $100,000 by:

(1) subject to Rule R33-4-109, obtaining quotes from a
minimum of three professional services providers or consultants
determined in writing by the Superintendent to be qualified to
provide the professional services; and

(i) making the purchase from the professional service
provider or consultant determined in writing by the Superintendent

to provide the Board with the best value, comparing qualifications
and price.

(4) The Superintendent shall comply with all applicable laws
and rules in the conduct of small purchases for professional
services, including:

(a) Subsection 63G-6a-506(8);

(b) Title 63G, Chapter 6a, Part 24, Unlawful Conduct and
Penalties; and

(c) Sections R33-24-104 through R33-24-106.

KEY: procurement, efficiency
April 9, 2018 Art X Sec 3
53A-1-401

63G-6a



UAC (As of May 1, 2018)

Printed: May 22, 2018

Page 68

R277. Education, Administration.
R277-210. Utah Professional Practices Advisory Commission
(UPPAC), Definitions.
R277-210-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 5S3E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to establish definitions for terms
in UPPAC activities.

(3) The definitions contained in this rule apply to Rules R277-
210 through R277-216.

(b) Any calculation of time called for by these rules shall be
governed by Utah R. Civ. P. 6.

R277-210-2. Definitions.

(1)(a) "Action" means a disciplinary action taken by the Board
adversely affecting an educator's license.

(b) "Action" does not include a disciplinary letter.

(c) "Action" includes:

(1) aletter of reprimand;

(ii) probation;

(iii) suspension; and

(iv) revocation.

(2) "Administrative hearing" or "hearing" has the same
meaning as that term is defined in Section 53E-6-601.

(3) "Alcohol related offense" means:

(a) driving under the influence;

(b) alcohol-related reckless driving or impaired driving;

(c) intoxication;

(d) driving with an open container;

(e) unlawful sale or supply of alcohol;

(f) unlawful permitting of consumption of alcohol by minors;

(g) driving in violation of an alcohol or interlock restriction;
and

(h) any offense under the laws of another state that is
substantially equivalent to the offenses described in
Subsections(3)(a) through (g).

(4) "Allegation of misconduct" means a written report alleging
that an educator:

(a) has engaged in unprofessional or criminal conduct;

(b) is unfit for duty;

(c) has lost the educator's license in another state due to
revocation or suspension, or through voluntary surrender or lapse of
a license in the face of a claim of misconduct; or

(d) has committed some other violation of standards of ethical
conduct, performance, or professional competence as provided in
Rule R277-515.

(5) "Answer" means a written response to a complaint filed by
the Executive Secretary alleging educator misconduct.

(6) "Applicant" means a person seeking:

(a) anew license;

(b) reinstatement of an expired, surrendered, suspended, or
revoked license; or

(c) clearance of a criminal background review from Executive
Secretary at any stage of the licensing process.

(7) "Boundary violation" means the same as that term is
defined in Rule R277-515.

(8) "Chair" means the Chair of UPPAC.

(9) "Complaint" means a written allegation or charge against
an educator filed by the Executive Secretary against the educator.

(10) "Complainant" means the Executive Secretary.

(11) "Comprehensive Administration of Credentials for
Teachers in Utah Schools (CACTUS)" means the electronic file
developed by the Superintendent and maintained on all licensed

Utah educators.

(12) "Conflict of interest" means the same as that term is
defined in Rule R277-101.

(13)(a) "Conviction" means the final disposition of a judicial
action for a criminal offense, except in cases of a dismissal on the
merits.

(b) "Conviction" includes:

(i) a finding of guilty by a judge or jury;

(if) a guilty or no contest plea;

(iii) a plea in abeyance; and

(iv) for purposes of this rule, a conviction that has been
expunged.

(14) "Criminal Background Review" means the process by
which the Executive Secretary, UPPAC, and the Board review
information pertinent to:

(a) a charge revealed by a criminal background check;

(b) a charge revealed by a hit as a result of ongoing
monitoring; or

(c) an educator or applicant's self-disclosure.

(15)(a) '"Disciplinary letter" means a letter issued to a
respondent by the Board as a result of an investigation into an
allegation of educator misconduct.

(b) "Disciplinary letter" includes:

(1) aletter of admonishment;

(ii) a letter of warning; and

(iii) any other action that the Board takes to discipline an
educator for educator misconduct that does not rise to the level of an
action as defined in this section.

(16) "Drug" means controlled substance as defined in Section
58-37-2.

(17) "Drug related offense" means any criminal offense under:

(a) Title 58, Chapter 37,

(b) Title 58, Chapter 37a, Utah Drug Paraphernalia Act;

(c) Title 58, Chapter 37b, Imitation Controlled Substances
Act;

(d) Title 58, Chapter 37c, Utah Controlled Substance
Precursor Act;

(e) Title 58, Chapter 37d, Clandestine Drug Lab Act; and

() Title 58, Chapter 37e, Drug Dealer's Liability Act.
Sections 58-37 through 37e.

(18) "Educator Misconduct" means:

(a) unprofessional or criminal conduct;

(b) conduct that renders an educator unfit for duty; or

(c¢) conduct that is a violation of standards of ethical conduct,
performance, or professional competence as provided in Rule R277-
515.

(19) "Executive Committee" means a subcommittee of
UPPAC consisting of the following members:

(a) Executive Secretary;

(b) Chair;

(c¢) Vice-Chair; and

(d) one member of UPPAC at large.

(20) "Executive Secretary" means:

(a) an employee of the Board who:

(i) is appointed by the Superintendent to serve as the UPPAC
Director; and

(ii) serves as a non-voting member of UPPAC, consistent with
Section 53E-6-502; or

(b) the Executive Secretary's designee.

(21) "Expedited Hearing" means an informal hearing aimed at
determining an Educator's fitness to remain in the classroom held as
soon as possible following an arrest, citation, or charge for a
criminal offense requiring mandatory self-reporting under Section
R277-516-3.

(22) "Expedited Hearing Panel" means a panel of the
following three members:

(a) the Executive Secretary;

(b) a voting member of UPPAC; and

(c) aUPPAC attorney.
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(23) "Final action" means an action by the Board that
concludes an investigation of an allegation of misconduct against a
licensed educator.

(24) "GRAMA" refers to the Government Records Access and
Management Act, Title 63G, Chapter 2, Government Records
Access and Management Act.

(25) "Hearing officer" means a licensed attorney who:

(a) is experienced in matters relating to administrative
procedures;

(b) is appointed by the Executive Secretary to manage the
proceedings of a hearing;

(c) is not an acting member of UPPAC;

(d) has authority, subject to the limitations of these rules, to
regulate the course of the hearing and dispose of procedural
requests; and

(e) does not have a vote as to the recommended disposition of
a case.

(26) "Hearing panel" means a panel of three or more
individuals designated to:

(a) hear evidence presented at a hearing;

(b) make a recommendation to UPPAC as to disposition; and

(c) collaborate with the hearing officer in preparing a hearing
report.

(27) "Hearing report" means a report that:

(a) 1is prepared by the hearing officer consistent with the
recommendations of the hearing panel at the conclusion of a
hearing; and

(b) includes:

(1) arecommended disposition;

(i) detailed findings of fact and conclusions of law, based
upon the evidence presented in the hearing, relevant precedent; and

(iii) applicable law and rule.

(28) "Informant" means a person who submits information to
UPPAC concerning the alleged misconduct of an educator.

(29) '"Investigator" means an employee of the Board, or
independent investigator selected by the Board, who:

(a) is assigned to investigate allegations of educator
misconduct under UPPAC supervision;

(b) offers recommendations of educator discipline to UPPAC
and the Board at the conclusion of the investigation;

(c) provides an independent investigative report for UPPAC
and the Board; and

(d) may also be a UPPAC attorney but does not have to be.

(30) "Investigative report" means a written report of an
investigation into allegations of educator misconduct, prepared by
an Investigator that:

(a) includes a brief summary of the allegations, the
investigator's narrative, and a recommendation for UPPAC and the
Board;

(b) may include a rationale for the recommendation, and
mitigating and aggravating circumstances;

(c) is maintained in the UPPAC Case File; and

(d) is classified as protected under Subsection 63G-2-305(34).

(31) "LEA" or "local education agency" for purposes of this
rule includes the Utah Schools for the Deaf and the Blind.

(32) "Letter of admonishment" is a letter sent by the Board to
an educator cautioning the educator to avoid or take specific actions
in the future.

(33) "Letter of reprimand" is a letter sent by the Board to an
educator:

(a) for misconduct that was longer term or more seriously
unethical or inappropriate than conduct warranting a letter of
warning, but not warranting more serious discipline;

(b) that provides specific directives to the educator as a
condition for removal of the letter;

(c) appears as a notation on the educator's CACTUS file; and

(d) that an educator can request to be removed from the
educator's CACTUS file after two years, or after such other time
period as the Board may prescribe in the letter of reprimand.

(34) "Letter of warning" is a letter sent by the Board to an
educator:

(a) for misconduct that was inappropriate or unethical; and

(b) that does not warrant longer term or more serious
discipline.

(35) "License" means a teaching or administrative credential,
including an endorsement, which is issued by the Board to signify
authorization for the person holding the license to provide
professional services in Utah's public schools.

(36) "Licensed educator" means an individual issued a
teaching or administrative credential, including an endorsement,
issued by the Board to signify authorization for the individual
holding the license to provide professional services in Utah's public
schools.

(37) "National Association of State Directors of Teacher
Education and Certification (NASDTEC) Educator Information
Clearinghouse" means a database maintained by NASDTEC for the
members of NASDTEC regarding persons who:

(a) had their license suspended or revoked;

(b) have been placed on probation; or

(c) have received a letter of reprimand.

(38) "Notification of Alleged Educator Misconduct" means
the official UPPAC form that may be accessed on UPPAC's internet
website, and may be submitted by any person, school, or LEA that
alleges educator misconduct.

(39) "Party" means a complainant or a respondent.

(40) "Petitioner" means an individual seeking:

(a) an educator license following a denial of a license;

(b) reinstatement following a license suspension; or in the
event of compelling circumstances, reinstatement following a
license revocation.

(41) "Probation" is an action directed by the Board that:

(a) involves monitoring or supervision for a designated time
period, usually accompanied by a disciplinary letter;

(b) may require the educator to be subject to additional
monitoring by an identified person or entity;

(c) may require the educator to be asked to satisfy certain
conditions in order to have the probation lifted;

(d) may be accompanied by a letter of reprimand, which shall
appear as a notation on the educator's CACTUS file; and

(e) unless otherwise specified, lasts at least two years and may
be terminated through a formal petition to the Board by the
respondent.

(42) "Revocation" means a permanent invalidation of a Utah
educator license consistent with Rule R277-517.

(43) "Respondent" means an educator against whom:

(a) a complaint is filed; or

(b) an investigation is undertaken.

(44) "Serve" or "service," as used to refer to the provision of
notice to a person, means:

(a) delivery of a written document or its contents to the person
or persons in question; and

(b) delivery that may be made in person, by mail, by
electronic correspondence, or by any other means reasonably
calculated, under all of the circumstances, to notify an interested
person or persons to the extent reasonably practical or practicable of
the information contained in the document.

(45) "Sexually explicit conduct" means the same as that term
is defined in Section 76-5b-103.

(46) "Stipulated agreement" means an agreement between a
respondent and the Board:

(a) under which disciplinary action is taken against the
educator in lieu of a hearing;

(b) that may be negotiated between the parties and becomes
binding:

(i) when approved by the Board; and

(ii) at any time after an investigative letter has been sent;

(c) is a public document under GRAMA unless it contains
specific information that requires redaction or separate
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classification of the agreement. 53A-6-306

(47)(@) "Suspension" means an invalidation of a Utah 53A-1-401
educator license.

(b) "Suspension" may:

(1) include specific conditions that an educator must satisfy;
and

(ii) may identify a minimum time period that must elapse
before the educator may request a reinstatement hearing before
UPPAC.

(48) "Utah Professional Practices Advisory Commission" or
"UPPAC" means an advisory commission established to assist and
advise the Board in matters relating to the professional practices of
educators, established in Section 53E-6-501.

(49) "UPPAC Attorney File" means a file:

(a) that is kept by the attorney assigned by UPPAC to
investigate and/or prosecute a case that contains:

(i) the attorney's notes prepared in the course of investigation;
and

(ii) other documents prepared by the attorney in anticipation
of an eventual hearing; and

(b) that is classified as protected pursuant to Subsection 63G-
2-305(18).

(50) "UPPAC Background Check File" means a file
maintained securely by UPPAC on a criminal background review
that:

(a) contains information obtained from:

(1) BCL and

(i) letters, police reports, court documents, and other
materials as provided by an educator; and

(b) is classified as private under Subsection 63G-2-302(2).

(51) "UPPAC Case File" means a file:

(a) maintained securely by UPPAC on an investigation into
educator misconduct;

(b) opened following UPPAC's direction to investigate alleged
misconduct;

(c) that contains the original notification of misconduct with
supporting documentation, correspondence with the Executive
Secretary, the investigative report, the stipulated agreement, the
hearing report, and the final disposition of the case;

(d) that is classified as protected under Subsection 63G-2-
305(10) until the investigation and any subsequent proceedings
before UPPAC and the Board are completed; and

(e) that after a case proceeding is closed, is considered public
under GRAMA, unless specific documents contained therein
contain non-public information or have been otherwise classified as
non-public under GRAMA, in which case the file may be redacted
or partially or fully restricted.

(52) "UPPAC Evidence File" means a file:

(a) maintained by the attorney assigned by UPPAC to
investigate a case containing materials, written or otherwise,
obtained by the UPPAC investigator during the course of the
attorney's investigation;

(b) that contains correspondence between the Investigator and
the educator or the educator's counsel;

(c) that is classified as protected under Subsection 63G-2-
305(10) until the investigation and any subsequent proceedings
before UPPAC and the Board are completed; and

(d) that is considered public under GRAMA after case
proceedings are closed, unless specific documents contained therein
contain non-public information or have been otherwise classified as
non-public under GRAMA.

(53) "UPPAC investigative letter" means a letter sent by
UPPAC to an educator notifying the educator that an allegation of
misconduct has been received against him and that UPPAC or the
Board has directed that an investigation of the educator's alleged
actions take place.

KEY: professional practices, definitions, educators
February 7, 2017 Art X Sec 3
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R277. Education, Administration.
R277-211. Utah Professional Practices Advisory Commission
(UPPAC), Rules of Procedure: Notification to Educators,
Complaints and Final Disciplinary Actions.
R277-211-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 53E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to provide procedures
regarding:

(a) notifications of alleged educator misconduct;

(b) review of notifications by UPPAC; and

(c) complaints, proposed stipulated agreements, approved
stipulated agreements, and defaults.

(3) Except as provided in Subsection (4), Title 63G, Chapter
4, Administrative Procedures Act does not apply to this rule under
the exemption of Subsection 63G-4-102(2)(d).

(4) UPPAC may invoke and use sections or provisions of Title
63G, Chapter 4, Administrative Procedures Act as necessary to
adjudicate an issue.

R277-211-2. Initiating Proceedings Against Educators.

(1) The Executive Secretary may refer a case to UPPAC to
make a determination if an investigation should be opened
regarding an educator:

(a) upon receiving a notification of alleged educator
misconduct; or

(b) upon the Executive Secretary's own initiative.

(2) An informant shall submit an allegation to the Executive
Secretary in writing, including the following:

(a) the informant's:

(i) name;

(ii) position, such as administrator, teacher, parent, or student;

(iii) telephone number;

(iv) address; and

(v) contact information;

(b) information of the educator against whom the allegation is
made:

(i) name;

(ii) position, such as administrator, teacher, candidate; and

(iii) ifknown, the address and telephone number;

(c) the facts on which the allegation is based and supporting
information; and

(d) signature of the informant and date.

(3) Ifan informant submits a written allegation of misconduct
as provided in this rule, the informant may be notified of a final
action taken by the Board regarding the allegation.

(4)(a) Proceedings initiated upon the Executive Secretary's
own initiative may be based on information received through a
telephone call, letter, newspaper article, media information, notice
from another state, or by other means.

(b) The Executive Secretary may also recommend an
investigation based on an anonymous allegation, notwithstanding
the provisions of this rule, if the allegation bears sufficient indicia of
reliability.

(5) The Executive Secretary shall maintain all written
allegations, subsequent dismissals, actions, or disciplinary letters
related to a case against an educator shall be maintained
permanently in the UPPAC case file.

R277-211-3.
Misconduct.

(1)(@) Upon receipt of a notification of alleged educator
misconduct, the Executive Secretary shall recommend one of the

Review of Notification of Alleged Educator

following to UPPAC:

(i) dismiss the matter if UPPAC determines that alleged
misconduct does not involve an issue that UPPAC should address;
or

(i) initiate an investigation if UPPAC determines that the
alleged misconduct involves an issue that may be appropriately
addressed by UPPAC and the Board.

(b) Ifthe Executive Secretary recommends UPPAC initiate an
investigation:

(i) UPPAC shall initiate an investigation; and

(ii) the Executive Secretary shall direct a UPPAC investigator
to gather evidence relating to the allegations.

(2)(@) Prior to a UPPAC investigator's initiation of an
investigation, the Executive Secretary shall send a letter to the
following with information that UPPAC has initiated an
investigation:

(i) the educator to be investigated;

(ii) the LEA that employs the educator; and

(iii) the LEA where the alleged activity occurred.

(b) A letter described in Subsection(2)(a) shall inform the
educator and the LEA that an investigation shall take place and is
not evidence of unprofessional conduct.

(c) UPPAC shall place a flag on the educator's CACTUS file
after sending the notices as provided in this rule.

(3)(@) The investigator shall review relevant documentation
and interview individuals who may have knowledge of the
allegations.

(b) The investigator shall prepare an investigative report of the
findings of the investigation and a recommendation for appropriate
action or disciplinary letter.

(c) If the investigator discovers additional evidence of
unprofessional conduct that could have been included in the
original notification of alleged educator misconduct, the
investigator may include the additional evidence of misconduct in
the investigative report.

(d) The investigator shall submit the investigative report to the
Executive Secretary.

(e) The Executive Secretary shall review the investigative
report described in Subsection(3)(d) with UPPAC.

(f) The investigative report described in Subsection(3)(d)
shall become part of the UPPAC case file.

(4) UPPAC shall review the investigative report and take one
of the following actions:

(a) UPPAC determines no further action should be taken,
UPPAC may recommend that the Board dismiss the case; or

(b) UPPAC may make an initial recommendation of
appropriate action or disciplinary letter.

(5) After receiving an initial recommendation from UPPAC
for action, the Executive Secretary shall directa UPPAC attorney to:

(a) prepare and serve a complaint; or

(b) negotiate and prepare a proposed stipulated agreement.

(6)(a) Upon request of an educator, UPPAC will provide an
electronic or paper copy of the UPPAC case file and evidence file
to the educator.

(b) UPPAC may charge fees in accordance with R277-103-5
if the educator requests a paper copy.

(7)(a) A proposed stipulated agreement shall conform to the
requirements set forth in Section R277-211-6.

(b) An educator may stipulate to any recommended
disposition for an action.

(8) The Executive Secretary shall forward any proposed
stipulated agreement to the Board for approval.

R277-211-4. Expedited Hearings.

(1) In a case involving the report of an arrest, citation, or
charge of a licensed educator, which requires self-reporting by the
educator under Section R277-516-3, the Executive Secretary, with
the consent of the educator, may schedule the matter for an
expedited hearing in lieu of initially referring the matter to UPPAC.
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(2)(a) The Executive Secretary shall hold an expedited hearing
within 30 days of a report of an arrest, citation, or charge, unless
otherwise agreed upon by both parties.

(b) The Executive Secretary or the Executive Secretary's
designee shall conduct an expedited hearing with the following
additional invited participants:

(1) the educator;

(ii) the educator's attorney or representative;

(iii) a UPPAC attorney;

(iv) a voting member of UPPAC; and

(v) arepresentative of the educator's LEA.

(3) The panel may consider the following matters at an
expedited hearing:

(a) an educator's oral or written explanation of the events;

(b) a police report;

(c) acourt docket or transcript;

(d) an LEA's investigative report or employment file; and

(e) additional information offered by the educator if the panel
deems it probative of the issues at the expedited hearing.

(4) After reviewing the evidence described in Subsection (3),
the expedited hearing panel shall make written findings and a
recommendation to UPPAC to do one of the following:

(a) close the case;

(b) close the case upon completion of court requirements;

(c) recommend issuance of a disciplinary letter to the Board;

(d) open a full investigation; or

(e) recommend action by the Board, subject to an educator's
due process rights under these rules.

(5) An expedited hearing may be recorded, but the testimony
from the expedited hearing is inadmissible during a future UPPAC
action related to the allegation.

(6) If the Board fails to adopt the recommendation of an
expedited hearing panel, UPPAC shall open a full investigation.

R277-211-5. Complaints.

(1) If UPPAC determines that an allegation is sufficiently
supported by evidence discovered in the investigation, the
Executive Secretary shall direct the UPPAC attorney to serve a
complaint upon the educator being investigated.

(2) At a minimum, a complaint shall include:

(a) astatement of legal authority and jurisdiction under which
the action is being taken;

(b) a statement of the facts and allegations upon which the
complaint is based,

(c) other information that the investigator believes is
necessary to enable the respondent to understand and address the
allegations;

(d) a statement of the potential consequences if an allegation
is found to be true or substantially true;

(e) astatement that the respondent shall answer the complaint
and request a hearing, if desired, within 30 days of the date the
complaint is mailed to the respondent;

(f) astatement that the respondent is required to file a written
answer described in Subsection(2)(e) with the Executive Secretary;

(g) astatement advising the respondent that if the respondent
fails to respond within 30 days, a default judgment for revocation or
a suspension of the educator’s license may occur for a term of five
years or more;

(h) astatement that, if a hearing is requested, the hearing will
be scheduled no less than 45 days, nor more than 180 days, after
receipt of the respondent's answer, unless a different date is agreed
to by both parties in writing; and

(i) a copy of the applicable hearing rules as required by
Subsection 53E-6-607.

(3) On the Executive Secretary's own motion, the Executive
Secretary, or the Executive Secretary's designee, with notice to the
parties, may reschedule a hearing date.

(4)(@) A respondent may file an answer to a complaint by
filing a written response signed by the respondent or the

respondent's representative with the Executive Secretary within 30
days after the complaint is mailed.

(b) The answer may include a request for a hearing, and shall
include:

(i) the file number of the complaint;

(i) the names of the parties;

(iii) a statement of the relief that the respondent seeks; and

(iv) if not requesting a hearing, a statement of the reasons that
the relief requested should be granted.

(c) As an alternative to filing an answer, the respondent may
file a voluntary surrender pursuant to Rule R277-216.

(5)(a) As soon as reasonably practicable after receiving an
answer, or no more than 30 days after receipt of an answer, the
Executive Secretary shall schedule a hearing, if requested by the
respondent, as provided in Rule R277-212.

(b) If the parties can reach an agreement prior to the hearing
consistent with the terms of UPPAC's initial recommendation, the
UPPAC attorney may negotiate a proposed stipulated agreement
with the respondent.

(¢) A proposed stipulated agreement described in
Subsection(5)(b) shall be submitted to the Board for the Board's
final approval.

(6)(@) If a respondent does not respond to the complaint
within 30 days, the Executive Secretary may initiate default
proceedings in accordance with the procedures set forth in Section
R277-211-7.

(b) Except as provided in Subsection R277-211-7(3), if the
Executive Secretary enters an order of default, the Executive
Secretary shall make a recommendation to the Board for a
revocation or a suspension of the educator's license for five years
before the educator may request a reinstatement hearing.

(c) Ifa default results in a suspension, a default may include
conditions that an educator shall satisfy before the educator may
qualify for a reinstatement hearing.

(d) An order of default shall result in a recommendation to the
Board for a revocation if the alleged misconduct is conduct
identified in Subsection 53E-6-604(5)(b).

R277-211-6. Proposed Consent to Discipline.

(1) At any time after UPPAC has made an initial
recommendation, a respondent may accept UPPAC's initial
recommendation, rather than request a hearing, by entering into a
proposed consent to discipline.

(2) By entering into a proposed consent to discipline, a
respondent waives the respondent's right to a hearing to contest the
recommended disposition, contingent on final approval by the
Board.

(3) At a minimum, the Executive Secretary shall include the
following in a proposed consent to discipline:

(a) a summary of the facts, the allegations, the presumption
described in Rule R277-215, mitigating or aggravating factors
described in Rule R277-215, and the evidence relied upon by
UPPAC in its recommendation;

(b) astatement that the respondent admits the facts recited in
the proposed consent to discipline as true for purposes of the Board
administrative action;

(c) astatement that the respondent:

(i) waives the respondent's right to a hearing to contest the
allegations that gave rise to the investigation; and

(ii) agrees to limitations on the respondent's license or
surrenders the respondent's license rather than contest the
allegations;

(d) a statement that the respondent agrees to the terms of the
proposed consent to discipline and other provisions applicable to the
case, such as remediation, counseling, restitution, rehabilitation, and
other conditions, if any, under which the respondent may request a
reinstatement hearing or a removal of the letter of reprimand or
termination of probation;

(e) iffor suspension or revocation of a license, a statement that
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the respondent:

(i) may not seek or provide professional services in a public
school in the state;

(ii) may not seek to obtain or use an educator license in the
state; or

(iii) may not work or volunteer in a public K-12 setting in any
capacity without express authorization from the UPPAC Executive
Secretary, unless or until the respondent:

(A) first obtains a valid educator license or authorization from
the Board to obtain such a license; or

(B) satisfies other provisions provided in the proposed
consent to discipline;

(f) a statement that the action and the proposed consent to
discipline shall be reported to other states through the NASDTEC
Educator Information Clearinghouse and any attempt to present to
any other state a valid Utah license shall result in further licensing
action in Utah;

(g) a statement that respondent waives the respondent's right
to contest the facts stated in the proposed consent to discipline at a
subsequent reinstatement hearing, if any;

(h) astatement that all records related to the proposed consent
to discipline shall remain permanently in the UPPAC case file;

(i) a statement reflecting the proposed consent to discipline
classification under Title 63G, Chapter 2, Government Records
Access and Management Act;

(j) a statement that information regarding the proposed letter
of reprimand, suspension, or revocation may be included in an
online licensing database that is available for public access in
accordance with R277-512.

(k) a statement that a violation of the terms of an approved
consent to discipline may result in additional disciplinary action and
may affect the reinstatement process; and

(1) astatement that the educator understands that the Board is
notbound by UPPAC's recommendation or the negotiated proposed
stipulated agreement unless the Board approves the proposed
consent to discipline.

(4)(@) The Executive Secretary shall forward a proposed
consent to discipline to the Board for approval.

(b) If the Board does not approve a proposed consent to
discipline, the Board may:

(1)(A) remand the case to UPPAC and may include issues that
need to be addressed;

(B) offer respondent the opportunity for a hearing; or

(C) provide alternative terms and disposition to the Executive
Secretary, that would be satisfactory to the Board to be submitted to
the educator for consideration;

(ii) direct the Executive Secretary to issue a disciplinary letter
or dismiss the matter; or

(iii) take other appropriate action consistent with due process
and R277-215.

(5) If the respondent accepts a consent to discipline with
alternative terms and disposition proposed by the Board, the consent
to discipline, as modified, is a final Board administrative action
without further Board consideration.

(6) If the terms approved by the Board are rejected by the
respondent, the proceedings shall continue from the point under
these procedures at which the agreement was negotiated, as if the
stipulated agreement had not been submitted.

(7) Ifthe Board remands to UPPAC to provide respondent the
opportunity for a hearing under Subsection (4)(b)(1)(B), the
Executive Secretary shall:

(a) notify the parties of the decision;

(b) direct a UPPAC attorney to issue a complaint; and

(c) direct the proceedings as if the proposed consent to
discipline had not been submitted.

(8) Ifthe Board approves a proposed consent to discipline, the
approval is a final Board administrative action and the Executive
Secretary shall:

(a) notify the parties of the decision;

(b) update CACTUS to reflect the action;

(c) report the action to the NASDTEC Educator Information
Clearinghouse if the agreement results in:

(i) arevocation;

(ii) a suspension;

(iii) probation; or

(iv) a letter of reprimand,

(d) direct the appropriate penalties to begin; and

(e) notify the LEAs throughout the state.

R277-211-7. Default Procedures.

(1) Ifarespondent does not respond to a complaint within 30
days from the date the complaint is served, the Executive Secretary
may issue an order of default against the respondent consistent with
the following:

(a) the Executive Secretary shall prepare and serve on the
respondent an order of default including:

(i) a statement of the grounds for default; and

(if) a recommended disposition if the respondent fails to file
a response to a complaint;

(b) ten days following service of the order of default, a
UPPAC attorney shall attempt to contact respondent by telephone
or electronically;

(c) UPPAC shall maintain documentation of attempts toward
written, telephonic, or electronic contact;

(d) the respondent has 20 days following service of the order
of default to respond to UPPAC; and

(e) if UPPAC receives a response from respondent to a
default order before the end of the 20 day default period, UPPAC
shall allow respondent a final ten day period to respond to a
complaint.

(2) Except as provided in Subsection (3), if an order of default
is issued, the Executive Secretary shall make a recommendation to
the Board for discipline in accordance with Rule R277-215.

(3) If an order of default is issued, the Executive Secretary
shall make a recommendation to the Board for a revocation of the
educator's license if the alleged misconduct is conduct identified in
Subsection 53E-6-604(5)(b).

R277-211-8. Disciplinary Letters and Dismissal.

(1) If UPPAC recommends issuance of a disciplinary letter or
dismissal, the Executive Secretary shall forward the case to the
Board for review.

(2) If the Board does not approve a recommendation for a
disciplinary letter or dismissal described in Subsection (1), the
Board may:

(a) remand the case to UPPAC with:

(i) direction as to the issues UPPAC should address;

(i) alternative terms and disposition that should be
satisfactory to the Board to be submitted to the educator for
consideration; and

(ii)) the opportunity for the educator to participate in a
hearing;

(b) direct the Executive Secretary to issue a different level of
disciplinary letter;

(c) dismiss the matter; or

(d) take other appropriate action consistent with due process
and Rule R277-215.

(3) If the Board approves a disciplinary letter, the Executive
Secretary shall:

(a) prepare the disciplinary letter and mail it to the educator;

(b) place a copy of the disciplinary letter in the UPPAC case
file; and

(c) update CACTUS to reflect that the investigation is closed.

KEY: teacher licensing, conduct, hearings
May 10, 2017 Art X Sec 3
53E-6-506

53E-3-401(4)
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R277. Education, Administration.
R277-212. UPPAC Hearing Procedures and Reports.
R277-212-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 53E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to establish procedures
regarding UPPAC hearings and hearing reports.

(3) The standards and procedures of Title 63G, Chapter 4,
Administrative Procedures Act do not apply to this rule under the
exemption of Subsection 63G-4-102(2)(d).

R277-212-2. Scheduling a Hearing.

(1)(@) Following receipt of an answer by respondent
requesting a hearing, or at the direction of the Board to give the
respondent an opportunity to have a hearing:

(1) UPPAC shall select panel members;

(ii) the Executive Secretary shall appoint a hearing officer
from among a list of hearing officers identified by the state
procurement process and approved by UPPAC; and

(iii) UPPAC shall schedule the date, time, and place for the
hearing.

(b) The Executive Secretary shall schedule a hearing for a date
that is not less than 45 days nor more than 180 days from the date
the Executive Secretary receives the answer unless otherwise
stipulated by the parties.

(c) The required scheduling periods may be waived by mutual
written consent of the parties or by the hearing officer for good cause
shown.

(2)(a) Any party may request a change of hearing date by
submitting a request in writing that shall:

(1) include a statement of the reasons for the request; and

(ii) be submitted to the hearing officer at least five days prior
to the scheduled date of the hearing.

(b) The hearing officer shall determine whether the reason
stated in the request is sufficient to warrant a change.

(c) If the hearing officer finds that the reason for the request
for a change of hearing date is sufficient, the hearing officer shall
promptly notify all parties of the new time, date, and place for the
hearing.

(d) If the hearing officer does not find the reason for the
request for a change of hearing date to be sufficient, the hearing
officer shall immediately notify the parties that the request has been
denied.

(e) The hearing officer and the parties may waive the time
period required for requesting a change of hearing date for good
cause shown.

(3) An educator is entitled to a hearing on any matter in which
an action is recommended.

(4) An educator is not entitled to a hearing on a matter in
which a disciplinary letter is recommended.

R277-212-3. Appointment and Duties of the Hearing Officer
and Hearing Panel.

(1)(a) The Executive Secretary shall appoint a hearing officer
to chair the hearing panel and conduct the hearing.

(b) The Executive Secretary shall select a hearing officer on a
random basis from a list of available contracted hearing officers,
subject to availability and conflict of interest.

(c) The Executive Secretary shall provide such information
about the case as necessary to determine whether the hearing officer
has a conflict of interest and shall disqualify any hearing officer that
cannot serve under the Utah Rules of Professional Conduct.

(d) A hearing officer:

(i) may require the parties to submit a brief and a list of
witnesses prior to the hearing;

(if) presides at the hearing and regulates the course of the
proceeding;

(iii) administers an oath to a witness as follows: "Do you
swear or affirm that the testimony you will give is the truth?";

(iv) may take testimony, rule on a question of evidence, and
ask a question of a witness to clarify a specific issue; and

(v) prepares and submits a hearing report to the Executive
Secretary at the conclusion of the proceedings in consultation with
panel members and the timelines of this rule.

(2)(a) UPPAC shall select three or more individuals to serve
as members of the hearing panel.

(b) The majority of panel members shall be current UPPAC
members.

(c¢) Asdirected by UPPAC, a licensed educator or member of
the community may serve as a panel member, if needed.

(d) UPPAC shall select panel members on a rotating basis to
the extent practicable.

() UPPAC shall accommodate each prospective panel
member based on the availability of the panel member.

(f) If the respondent is a teacher, at least one panel member
shall be a teacher.

(g) If the respondent is a non-teacher licensed educator, at
least one panel member shall be a non-teacher licensed educator.

(3) The requirements of Subsection (2) may be waived only
upon the stipulation of both UPPAC and the respondent.

(4)(a) A UPPAC panel member shall:

(i) assist a hearing officer by providing information
concerning professional standards and practices of educators in the
respondent's particular field of practice and in the situations alleged;

(ii) ask a question of a witness to clarify a specific issue;

(iii) review all evidence and briefs, if any, presented at the
hearing;

(iv) make a recommendation to UPPAC as to the suggested
disposition of a complaint; and

(v) assist the hearing officer in preparing the hearing report.

(b) A panel member may only consider the evidence
approved for admission by the hearing officer.

(c) The Executive Secretary may make an emergency
substitution of a panel member for cause with the consent of the
parties.

(d) The agreement to substitute a panel member shall be in
writing.

(e) Parties may agree to a two-member UPPAC panel in an
emergency situation.

(f) If the parties do not agree to a substitution or to having a
two-member panel, the Executive Secretary shall reschedule the
hearing.

(5)(@) A party may request that the Executive Secretary
disqualify a hearing officer by submitting a written request for
disqualification to the Executive Secretary.

(b) A party shall submit a request to disqualify a hearing
officer to the Executive Secretary at least 15 days before a
scheduled hearing.

(6)(a) The Executive Secretary shall review a request
described in Subsection (5) and supporting evidence to determine
whether the reasons for the request are substantial and compelling.

(b) If the Executive Secretary determines that the hearing
officer should be disqualified, the Executive Secretary shall appoint
anew hearing officer and, if necessary, reschedule the hearing.

(7) A hearing officer may recuse himself or herself from a
hearing if, in the hearing officer's opinion, the hearing officer's
participation would violate any of the Utah Rules of Professional
Conduct consistent with the Supreme Court Rules of Professional
Practice.

(8)(a) Ifthe Executive Secretary denies a request to disqualify
a hearing officer described in Subsection (5), the Executive
Secretary shall notify the party within ten days prior to the date of
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the hearing.

(b) The requesting party may submit a written appeal of the
Executive Secretary's denial to the Superintendent no later than five
days prior to the hearing date.

(c) Ifthe Superintendent finds that the appeal is justified, the
Superintendent shall direct the Executive Secretary to appoint a new
hearing officer and, if necessary, reschedule the hearing.

(d) The decision of the Superintendent described in
Subsection (8)(c) is final.

() If a party fails to file an appeal within the time
requirements of Subsection (8)(b), the appeal shall be deemed
denied.

() If the Executive Secretary fails to meet the time
requirements described in Subsection (6) or (8), the request or
appeal is approved.

(9)(a) A UPPAC member shall recuse himself or herself as a
panel member due to any known financial or personal interest, prior
relationship, personal and independent knowledge of the persons or
issues in the case, or other association that the panel member
believes would compromise the panel member's ability to make an
impartial decision.

(b) A party may request that a UPPAC panel member be
disqualified by submitting a written request to the following:

(i) the hearing officer; or

(ii) to the Executive Secretary if there is no hearing officer.

(c) A party shall submit a request described in Subsection
(9)(b) no less than 15 days before a scheduled hearing.

(d) The hearing officer, or the Executive Secretary, if there is
no hearing officer, shall:

(i) review a request described in Subsection (9)(b) and
supporting evidence to determine whether the reasons for the
request are substantial and compelling enough to disqualify the
panel member; and

(ii) if the reasons for the request described in Subsection
(9)(b) are substantial and compelling, disqualify the panel member.

(e) If the panel member's disqualification leaves the hearing
panel with fewer than three UPPAC panel members:

(i) UPPAC shall appoint a replacement; and

(ii) the Executive Secretary shall, if necessary, reschedule the
hearing.

(f) If a request described in Subsection (9)(b) is denied, the
hearing officer or the Executive Secretary if there is no hearing
officer, shall notify the party requesting the panel member's
disqualification no less than ten days prior to the date of the hearing.

(g) The requesting party may file a written appeal of a denial
described in Subsection (9)(f) with the Superintendent no later than
five days prior to the hearing date.

(h) If the Superintendent finds that an appeal described in
Subsection (9)(g) is justified, the Superintendent shall direct the
hearing officer or the Executive Secretary if there is no hearing
officer, to replace the panel member.

(i) If a panel member's disqualification leaves the hearing
panel with fewer than three UPPAC panel members, UPPAC shall
agree upon a replacement and the Executive Secretary shall, if
necessary, reschedule the hearing.

(j) The decision of the Superintendent described in
Subsection (9)(h) is final.

(k) If a party fails to file an appeal within the time
requirements of Subsection (9)(g), the appeal shall be deemed
denied.

(1) If the hearing officer, or the Executive Secretary if there is
no hearing officer, fails to meet the time requirements described in
this Subsection (9), the request or appeal is approved.

(10) The Executive Secretary may, at the time the Executive
Secretary selects a hearing officer or panel member, select an
alternative hearing officer or panel member following the process
for selecting those individuals.

(11) The Executive Secretary may substitute a panel member
with an alternative panel member if the Executive Secretary notifies

the parties of the substitution.

R277-212-4. Preliminary Instructions to Parties to a Hearing.

(1) A hearing shall be scheduled no less than 45 days after
receipt of an answer, unless otherwise stipulated by the parties.

(2) No later than 25 days before the date of a hearing, the
Executive Secretary shall provide the parties with the following
information:

(a) date, time, and location of the hearing;

(b) names and LEA affiliations of each panel member, and the
name of the hearing officer; and

(c) instructions for accessing these rules.

(3) No later than 20 days before the date of the hearing, the
respondent and the complainant shall provide the following to the
other party and to the hearing officer:

(a) abrief, if requested by the hearing officer containing:

(i) any procedural and evidentiary motions along with the
party's position regarding the allegations; and

(i1) relevant laws, rules, and precedent;

(b) the name of the person who will represent the party at the
hearing;

(c) a list of witnesses expected to be called, including a
summary of the testimony that each witness is expected to present;

(d) asummary of documentary evidence that the party intends
to submit; and

(e) following receipt of the other party's witness list, a list of
anticipated rebuttal witnesses and evidence no later than ten days
prior to the hearing.

(4)(a) Except as provided in Subsection (4)(b), a party may
not present a witness or evidence at the hearing if the witness or
evidence has not been disclosed to the other party as required in
Subsection (3).

(b) A party may present a witness or evidence at the hearing
even if the witness or hearing has not been disclosed to the other
party if:

(i) the parties stipulate to the presentation of the witness or
evidence at the hearing; or

(ii) the hearing officer makes a determination of good cause to
allow the witness or evidence.

(5) If a party fails to comply in good faith with a directive of
the hearing officer, including time requirements, the hearing officer
may prohibit introduction of the testimony or evidence or take other
steps reasonably appropriate under the circumstances.

(6) A party shall provide materials to the hearing officer, panel
members, and UPPAC as directed by the hearing officer.

R277-212-5. Hearing Parties' Representation.

(1) A UPPAC attorney shall represent the complainant.

(2) A respondent may represent himself or herself or be
represented, at the respondent's own cost, by another person.

(3) The informant has no right to:

(a) individual representation at the hearing; or

(b) to be present or heard at the hearing unless called as a
witness.

(4) A respondent shall notify the Executive Secretary in a
timely manner and in writing if the respondent chooses to be
represented by anyone other than the respondent.

R277-212-6. Discovery Prior to a Hearing.

(1) Discovery is permitted to the extent necessary to obtain
relevant information necessary to support claims or defenses, as
determined by the hearing officer.

(2) Unduly burdensome legalistic discovery may not be used
to delay a hearing.

(3) A hearing officer may limit discovery:

(a) at the discretion of the hearing officer; or

(b) upon a motion by either party.

(4) A hearing officer rules on all discovery requests and
motions.
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(5) The Executive Secretary shall issue a subpoena or other
order to secure the attendance of a witness pursuant to Subsection
53E-6-606(1) if:

(a) requested by either party; and

(b) notice of intent to call the witness has been timely
provided as required by Section R277-212-4.

(6) The Executive Secretary shall issue a subpoena to produce
evidence if timely requested by either party.

(7)(a) A party may not present an expert witness report or
expert witness testimony at a hearing unless the requirements of
Section R277-212-10 have been met.

(b) A respondent may not subpoena the UPPAC attorney or
investigator as an expert witness.

R277-212-7. Burden and Standard of Proof for UPPAC
Proceedings.

(1) In matters other than those involving applicants for
licensing, and excepting the presumptions under Subsection R277-
212-11(11), the Board shall have the burden of proving that an
action against the license is appropriate.

(2) An applicant for licensing has the burden of proving that
licensing is appropriate.

(3) The standard of proof in all UPPAC hearings is a
preponderance of the evidence.

(4) The Utah Rules of Evidence are not applicable to UPPAC
proceedings.

(5) The criteria to decide an evidentiary question are:

(a) reasonable reliability of the offered evidence;

(b) fairness to both parties; and

(c) usefulness to UPPAC in reaching a decision.

(6) The hearing officer has the sole responsibility to determine
the application of the hearing rules and the admissibility of evidence.

R277-212-8. Deportment.

(1) Parties, their representatives, witnesses, and other persons
present during a hearing shall conduct themselves in an appropriate
manner during a hearing, giving due respect to members of the
hearing panel and complying with the instructions of the hearing
officer.

(2) A hearing officer may exclude a person from the hearing
room who fails to conduct himself or herself in an appropriate
manner and may, in response to extreme instances of
noncompliance, disallow the person's testimony.

(3) Parties, attorneys for parties, or other participants in the
professional practices investigation and hearing process may not
harass, intimidate, or pressure witnesses or other hearing
participants, nor may they direct others to harass, intimidate, or
pressure witnesses or participants.

R277-212-9. Hearing Record.

(1) A hearing shall be recorded at UPPAC's expense, and the
recording shall become part of the UPPAC case file, unless
otherwise agreed upon by all parties.

(2) Anindividual party may, at the party's own expense, make
a recording or transcript of the proceedings if the party provides
notice to the Executive Secretary.

(3) If an exhibit is admitted as evidence, the record shall
reflect the contents of the exhibit.

(4) All evidence and statements presented at a hearing shall
become part of the UPPAC case file and may not be removed
except by direction of the Executive Secretary or by order of the
Board.

(5)(a) Upon request of an educator, UPPAC will provide an
electronic or paper copy of the UPPAC case file to the educator.

(b) UPPAC may charge fees in accordance with Rule R277-
103-5 if the educator requests a paper copy.

R277-212-10. Expert Witnesses in UPPAC Proceedings.
(1) A hearing officer may allow testimony by an expert

witness.

(2) A party may call an expert witness at the party's own
expense.

(3) A party shall provide a hearing officer and the opposing
party with the following information at least 15 days prior to the
hearing date:

(a) notice of intent of a party to call an expert witness;

(b) the identity and qualifications of an expert witness;

(c) the purpose for which the expert witness is to be called,;
and

(d) any prepared expert witness report.

(4) Defects in the qualifications of an expert witness, once a
minimum threshold of expertise is established, go to the weight to
be given the testimony and not to its admissibility.

(5) An expert witness who is a member of the complainant's
staff or staff of an LEA may testify and have the testimony
considered as part of the record in the same manner as the
testimony of any other expert.

R277-212-11.
Proceedings.

(1) Ahearing officer may not exclude evidence solely because
the evidence is hearsay.

(2) Each party has a right to call witnesses, present evidence,
argue, respond, cross-examine witnesses who testify in person at the
hearing, and submit rebuttal evidence.

(3) Testimony presented at the hearing shall be given under
oath if the testimony is offered as evidence to be considered in
reaching a decision on the merits.

(4) On the hearing officer's own motion or upon objection by
a party, the hearing officer:

(a) may exclude evidence that the hearing officer determines
to be irrelevant, immaterial, or unduly repetitious;

(b) shall exclude evidence that is privileged under law
applicable to administrative proceedings in the state unless waived;

(c) may receive documentary evidence in the form of a copy
or excerpt if the copy or excerpt contains all pertinent portions of
the original document;

(d) may take official notice of any facts that could be
judicially noticed under judicial or administrative laws of the state,
or from the record of other proceedings before the agency.

(5)(@) In addition to a rebuttable presumption described in
Subsection 53E-6-506(3)(e), a rebuttable evidentiary presumption
exists that a person has committed a sexual offense against a minor
if the person has:

(i) been found, pursuant to a criminal, civil, or administrative
action to have committed a sexual offense against a minor; or

(ii) failed to defend himself or herself against the charge when
given a reasonable opportunity to do so.

(b) A rebuttable evidentiary presumption exists that a person
is unfit to serve as an educator if the person has been found
pursuant to a criminal, civil, or administrative action to have
exhibited behavior evidencing unfitness for duty, including
immoral, unprofessional, or incompetent conduct, or other violation
of standards of ethical conduct, performance, or professional
competence.

(c) Evidence of behavior described in Subsection (11)(b) may
include:

(i) conviction of a felony;

(if) a felony charge and subsequent conviction for a lesser
related charge pursuant to a plea bargain or plea in abeyance;

(ii)) an investigation of an educator's license, certificate, or
authorization in another state; or

(iv) the expiration, surrender, suspension, revocation, or
invalidation of an educator's license for any reason.

Evidence and Participation in UPPAC

R277-212-12. Testimony of a Minor Victim or Witness.
(1) For purposes of this section, a "minor victim or witness"
is an individual who is less than 18 years old at the time of hearing.
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(2) If a case involves allegations of child abuse or of a sexual
offense against a minor under applicable federal or state law, either
party, a member of the hearing panel, or the hearing officer, may
request that a minor victim or witness be allowed to testify outside
of the respondent's presence.

(3) If the hearing officer determines that a minor victim or
witness would suffer undue emotional or mental harm, or that the
minor victim or witness's testimony in the presence of the
respondent would be unreliable, the minor victim or witness's
testimony may be admitted as described in this section.

(4) An oral statement of a minor victim or witness that is
recorded prior to the filing of a complaint is admissible as evidence
in a hearing regarding the offense if:

(a) no attorney for either party is in the minor victim or
witness's presence when the statement is recorded;

(b) the recording is visual and aural and is recorded;

(c) the recording equipment is capable of making an accurate
recording;

(d) the operator of the equipment is competent;

(e) the recording is accurate and has not been altered; and

(f) each voice in the recording is identified.

(5) The testimony of a minor victim or witness may be taken
in a room other than the hearing room, and may be transmitted by
closed circuit equipment to another room where it can be viewed by
the respondent if:

(a) only the hearing panel members, attorneys for each party,
persons necessary to operate equipment, and a person approved by
the hearing officer whose presence contributes to the welfare and
emotional well-being of the minor victim or witness may be with the
minor victim or witness during the testimony;

(b) the respondent is not present during the minor victim or
witness's testimony;

(c) the hearing officer ensures that the minor victim or witness
cannot hear or see the respondent;

(d) the respondent is permitted to observe and hear, but not
communicate with the minor victim or witness; and

(e) only hearing panel members, the hearing officer, and the
attorneys question the minor victim or witness.

(6)(a) If a witness testifies under circumstances described in
Subsection (5), a pro se educator, may submit written questions to
the hearing officer to ask on the educator's behalf.

(b) A hearing officer shall take appropriate recesses to ensure
a pro se educator is allowed to ask all needed follow up questions.

(7) If the hearing officer determines that the testimony of a
minor victim or witness may be taken consistent with Subsections
(2) through (5), the minor victim or witness may not be required to
testify in any proceeding where the recorded testimony is used.

R277-212-13. Hearing Report.

(1) Within 20 days after the hearing, or within 20 days after
the deadline imposed for the filing of any post-hearing materials as
permitted by the hearing officer, the hearing officer shall sign and
issue a hearing report consistent with the recommendations of the
panel that includes:

(a) detailed findings of fact and conclusions of law based upon
the evidence of record or on facts officially noted;

(b) a statement of relevant precedent, if available;

(c) astatement of applicable law and rule;

(d) presumptions applied by UPPAC;

(e) mitigating and aggravating circumstances considered by
UPPAC;

(f) arecommended disposition of UPPAC panel members that
shall be one or an appropriate combination of the following:

(i) dismissal of the complaint;

(ii) letter of admonishment;

(iii) letter of warning;

(iv) letter of reprimand;

(v) probation, to include the following terms and conditions:

(A) itis the respondent's responsibility to petition UPPAC for

removal of probation and letter of reprimand from the respondent's
CACTUS file;

(B) arecommended minimum probationary time;

(C) conditions that can be monitored;

(D) if recommended by the panel, a person or entity to
monitor a respondent's probation;

(E) a statement providing for costs of probation, if
appropriate; and

(F) whether or not the respondent may work in any capacity
in public education during the probationary period;

(vi) disciplinary action held in abeyance;

(vii)  suspension, to include the following terms and
conditions:

(A) a recommended minimum time period consistent with
R277-215 after which an educator may request a reinstatement
hearing under Rule R277-213; and

(B) any recommended conditions precedent to requesting a
reinstatement hearing under Section R277-213-2; or

(viii) revocation; and

(g) notice that UPPAC's recommendation is subject to
approval by the Board and judicial review as may be allowed by
law.

(2) Findings of fact may not be based solely upon hearsay, and
conclusions shall be based upon competent evidence.

(3) Any of the consequences described in Subsection (1)(d)
may be imposed in the form of a disciplinary action held in
abeyance.

(4)(@) If the respondent's penalty is held in abeyance, the
respondent's penalty is stayed subject to the satisfactory completion
of probationary conditions.

(b) The decision to impose a consequence in the form of a
disciplinary action held in abeyance shall provide for appropriate or
presumed discipline if the respondent does not fully satisfy the
probationary conditions.

(5)(a) Ahearing officer shall circulate a draft report to hearing
panel members prior to the 20 day completion deadline of the
hearing report.

(b) Hearing panel members shall notify the hearing officer of
any changes to the report:

(i) as soon as possible after receiving the report; and

(if) prior to the 20 day completion deadline of the hearing
report.

(c) The hearing officer shall file the completed hearing report
with the Executive Secretary, who shall review the report with
UPPAC.

(d) The Executive Secretary may participate in UPPAC's
deliberation as a resource to UPPAC in explaining the hearing
report and answering any procedural questions raised by UPPAC
members.

(e) The hearing officer may confer with the Executive
Secretary or the panel members or both while preparing the hearing
report.

(f) The hearing officer may request the Executive Secretary to
confer with the hearing officer and panel following the hearing.

(g) The Executive Secretary may return a hearing report to a
hearing officer if the report is incomplete, unclear, or unreadable, or
missing essential components or information.

(h) UPPAC shall vote to uphold the hearing officer's and
panel's report if UPPAC finds that:

(i) there are no significant procedural errors;

(ii) the hearing officer's recommendations are based upon a
preponderance of the evidence presented at the hearing; and

(ii)) that all issues explained in the hearing report are
adequately addressed in the conclusions of the report.

(i) After the UPPAC review, the Executive Secretary shall
send a copy of the hearing report to:

(i) the Board for further action;

(ii) the respondent; and

(iii) the UPPAC case file.
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(6)(a) If UPPAC adopts a hearing report that recommends an
action, as defined in Subsection R277-210-2(1), either party may
request review by the Superintendent within 15 days from the date
the Executive Secretary sends a copy of the hearing report to the
respondent.

(b) The request for review shall consist of:

(1) the name, position, and address of the appellant;

(ii) the issue being appealed; and

(iii) the signature of the appellant or the appellant's
representative.

(c) An appeal to the Superintendent is limited to a question of
fairness or a violation of due process.

(d) If the Superintendent finds that a procedural error has
occurred that violates fairness or due process, the Superintendent
shall:

(i) refer the report back to UPPAC for reconsideration as to
whether the findings, conclusions, or decisions are supported by a
preponderance of the evidence; or

(i) direct the UPPAC Executive Secretary to take specific
administrative action.

(e) After UPPAC completes
Superintendent shall:

(1) notify all parties; and

(ii) refer the report to the Board, if necessary, for final
disposition consistent with this rule.

(7) If the Board does not approve a UPPAC hearing report,
the Board may:

(a) remand the case to UPPAC with direction to cure due
process issues; or

(b) direct the Executive Secretary to make other evidence
available pursuant to Section R277-212-14 before issuing a final
decision with official findings; or

(c) issue findings based on the UPPAC hearing record and
report:

(1) specifying the reasons, including presumptions and the
mitigating and aggravating circumstances the Board considered,
why the Board disapproves of the hearing report;

(ii) adopting the Board's decision on the matter; and

(iii) directing the Executive Secretary to include the findings
as an addendum to the hearing report, which findings constitute
final Board action; or

(d) take other appropriate action consistent with due process
and R277-215.

(8) Following Board adoption of a hearing report or the
Board's decision under Subsection (7)(b), the Executive Secretary
shall:

(a) notify the educator;

(b) notify the educator's employer;

(c) update CACTUS to reflect the Board's action; and

(d) report the action to the NASDTEC Educator Information
Clearing house if the action results in:

(i) arevocation;

(ii) a suspension;

(iii) probation; or

(iv) a letter of reprimand.

(9) The hearing report is a public document under Title 63G,
Chapter 2, Government Records Access and Management Act after
final action is taken in the case, but may be redacted if it is
determined that the hearing report contains particular information,
the dissemination of which is otherwise restricted under the law.

(10) A respondent's failure to comply with the terms of a final
disposition may result in additional discipline against the educator
license.

(11) If a hearing officer fails to satisfy the hearing officer's
responsibilities under this rule, the Executive Secretary may:

(a) notify the Utah State Bar of the failure;

(b) reduce the hearing officer's compensation consistent with
the failure;

(c) take timely action to avoid disadvantaging either party; or

reconsideration, the

(d) preclude the hearing officer from further employment by
the Board for UPPAC purposes.

(12) The Executive Secretary may waive the deadlines within
this section if the Executive Secretary finds good cause.

(13)  All criteria of letters of warning and reprimand,
probation, suspension, and revocation apply to the comparable
sections of the final hearing report.

R277-212-14. Additional Relevant Evidence.

(1) If the Board directs the Executive Secretary to make
additional relevant evidence available to the Board for review,
before the Board issues a final decision with official findings, the
Executive Secretary shall give the educator a notice that includes:

(a) what additional relevant evidence the Board directed
UPPAC to make available to review;

(b) file a response described in Subsection (2); and

(c) astatement that the educator's failure to file either a timely
written response or request for hearing would be a waiver of the
right to either respond, or request a hearing.

(2) An educator who receives a notice described in
Subsection (1) may submit one of the following within 30 days of
the notice described in Subsection (1) was sent:

(a) awritten response to the additional relevant evidence that
the Board directed the Executive Secretary to make available for
review; or

(b) awritten request for a hearing before the Board to respond
to the additional relevant evidence.

(3) If the educator fails to timely respond as provided in
Subsection (2):

(a) the Executive Secretary shall notify the respondent that the
respondent waived the right to respond or request a hearing; and

(b) the Board may proceed to view the additional relevant
evidence.

(4) If the educator files a timely written response, the
Executive Secretary shall submit the written response to the Board
for consideration before the Board issues a final decision.

(5) If the educator files a timely hearing request, before the
Board issues a final decision, the Executive Secretary shall:

(a) request a hearing before the Board, as described in
Subsection (7);

(b) provide the respondent notice of the hearing meeting the
requirements of Section 53E-6-607;

(c) include a copy of the Board rules that apply; and

(d) notify the respondent that if the respondent fails to attend
or participate in the hearing:

(1) that the respondent has waived the right to appear and
respond to the additional relevant evidence; and

(ii) that the Board may proceed to review the additional
relevant evidence.

(6) The Board shall schedule a hearing described in
Subseciton (5)(b) within no less than 45 days and no more than 90
days from the date the Executive Secretary receives the
respondent's written request for a hearing.

(7) If the Board conducts a hearing described in Subsection
(6), Sections R277-212-4, R277-212-5, and R277-212-7 through
R277-212-12 apply.

(8) The Executive Secretary shall issue a subpoena or other
order to secure the attendance of a witness pursuant to Subsection
53E-6-506(3)(c)(i) if:

(a) requested by either party; and

(b) notice of intent to call the witness has been timely
provided as required by Section R277-212-4.

(9) Subsection R277-212-3(1) governs the appointment of a
hearing officer to conduct hearing, but no hearing report is required.

(10) After the hearing or viewing the additional relevant
evidence, the Board will prepare findings that support the reasons
for the Board's decision, including the presumptions and mitigating
and aggravating circumstances described in R277-215 that the
Board applied.
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(11) Findings issued by the Board as described in Subsection
(11) may not be based solely upon hearsay.

R277-212-15. Default.

(1)(@) The Executive Secretary shall prepare an order of
default if:

(1) the respondent fails to file an answer as described in
Subsection R277-211-5(4);

(ii) the respondent fails to attend or participate in a properly
scheduled hearing after receiving proper notice; or

(iii) the hearing officer recommends default as a sanction as a
result of misconduct by the respondent or the respondent's
representative during the course of the hearing process.

(b) The hearing officer may determine that the respondent has
failed to attend a properly scheduled hearing if the respondent has
not appeared within 30 minutes of the appointed time for the
hearing to begin, unless the respondent shows good cause for failing
to appear in a timely manner.

(2) The recommendation of default may be executed by the
Executive Secretary following all applicable time periods, without
further action by UPPAC.

(3) Except as provided in Subsection (4), the Executive
Secretary shall make a recommendation to the Board for discipline
in accordance with Rule R277-215.

(4) An order of default shall result in an Executive Secretary
recommendation to the Board for a revocation if the alleged
misconduct is conduct identified in Subsection 53E-6-604(5)(b).

R277-212-16. Rights of Victims at Hearings.

(1) If the allegations that gave rise to the underlying
allegations involve abuse of a sexual or physical nature, UPPAC
shall make reasonable efforts to:

(a) advise the alleged victim that a hearing has been
scheduled;

(b) notify the alleged victim of the date, time, and location of
the hearing; and

(c) notify the alleged victim of the right to attend the hearing
alone or with a victim advocate present.

(2) An alleged victim or guardian entitled to notification of a
hearing is permitted, but is not required, to attend the hearing.

(3) An alleged victim or witness may have a criminal justice
victim advocate or support person attend the hearing with them.

KEY: hearings, reports, educators
February 7, 2017 Art X Sec 3
53E-6-506
53E-3-401(4)
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R277. Education, Administration.
R277-213. Request for Licensure Reinstatement and
Reinstatement Procedures.
R277-213-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 5S3E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to establish procedures
regarding educator license reinstatement.

(3) The standards and procedures of the Utah Administrative
Procedures Act do not apply to this rule under the exemption of
Subsection 63G-4-102(2)(d).

R277-213-2. Application for Licensing Following Denial or Loss
of License.

(1)(@) An individual who has been denied a license or lost the
individual's license through suspension, or allowed a license to lapse
in the face of an allegation of misconduct, may request a review to
consider reinstatement of a license.

(b) A request for review described in Subsection (1)(a) shall:

(i) be in writing;

(ii) be transmitted to the UPPAC Executive Secretary; and

(iii) have the following information:

(A) name and address of the individual requesting review;

(B) the action being requested,

(C) specific evidence and documentation of compliance with
terms and conditions of any remedial or disciplinary requirements or
recommendations from UPPAC or the Board;

(D) reason(s) that the individual seeks reinstatement; and

(E) signature of the individual requesting review.

(2)(a) The Executive Secretary shall review the request with
UPPAC.

(b) If UPPAC determines that the request is incomplete or
invalid:

(i) the Executive Secretary shall deny the request; and

(ii) notify the individual requesting reinstatement of the
denial.

(c) If UPPAC determines that the request of an individual
described in Subsection (1) is complete, timely, and appropriate,
UPPAC shall schedule and hold a hearing as provided under
Section R277-213-3.

(3)(a) Burden of Persuasion: The burden of persuasion at a
reinstatement hearing shall fall on the individual seeking the
reinstatement.

(b) An individual requesting reinstatement of a suspended
license shall:

(i) show sufficient evidence of compliance with any
conditions imposed in the past disciplinary action;

(ii) provide sufficient evidence to the reinstatement hearing
panel that the educator will not engage in recurrences of the actions
that gave rise to the suspension and that reinstatement is
appropriate;

(iii) undergo a criminal background check not more than six
months prior to the requested hearing; and

(iv) provide materials for review by the hearing panel that
demonstrate the individual's compliance with directives from
UPPAC or the Board found in petitioner's original stipulated
agreement or hearing report.

(c¢) An individual requesting licensing following a denial shall
show sufficient evidence of completion of a rehabilitation or
remediation program, if applicable, when requesting reinstatement.

(4) An individual whose license has been suspended or
revoked in another state shall seek reinstatement of the individual's
license in the other state before a request for a reinstatement hearing

may be approved.

R277-213-3. Reinstatement Hearing Procedures.

(1) A hearing officer shall:

(a) preside over a reinstatement hearing; and

(b) rule on all procedural issues during the reinstatement
hearing as they arise.

(2) A hearing panel, comprising individuals as set forth in
Subsection (2), shall:

(a) hear the evidence; and

(b) along with the UPPAC attorney and hearing officer,
question the individual seeking reinstatement regarding the
appropriateness of reinstatement.

(3) An individual seeking reinstatement may:

(a) be represented by counsel; and

(b) may present evidence and witnesses.

(4) A party may present evidence and witnesses consistent
with Rule R277-212.

(5) A hearing officer of a reinstatement hearing shall direct
one or both parties to explain the background of a case to panel
members at the beginning of the hearing to provide necessary
information about the initial misconduct and subsequent UPPAC
and Board action.

(6) An individual seeking reinstatement shall present
documentation or evidence that supports reinstatement.

(7) The Executive Secretary, represented by a UPPAC
attorney, shall present any evidence or documentation that explains
and supports UPPAC's recommendation in the matter.

(8) Other evidence or witnesses may be presented by either
party and shall be presented consistent with Rule R277-212.

(9) The individual seeking reinstatement shall:

(a) focus on the individual's actions, rehabilitative efforts, and
performance following license denial or suspension;

(b) explain item by item how each condition of the hearing
report or stipulated agreement was satisfied;

(c) provide documentation in the form of evaluations, reports,
or plans, as directed by the hearing report or stipulated agreement,
of satisfaction of all required and outlined conditions;

(d) be prepared to completely and candidly respond to the
questions of the UPPAC attorney and hearing panel regarding:

(1) the misconduct that caused the license suspension;

(i) subsequent rehabilitation activities;

(iii) counseling or therapy received by the individual related
to the original misconduct; and

(iv) work, professional actions, and behavior between the
suspension and reinstatement request;

(e) present witnesses and be prepared to question witnesses
(including counselors, current employers, support group members)
at the hearing who can provide substantive corroboration of
rehabilitation or current professional fitness to be an educator;

(f) provide copies of all reports and documents to the UPPAC
attorney and hearing officer at least five days before a reinstatement
hearing; and

(g) bring eight copies of all documents or materials that an
individual seeking reinstatement plans to introduce at the hearing.

(10) The UPPAC attorney, the hearing panel, and hearing
officer shall thoroughly question the individual seeking
reinstatement as to the individual's:

(a) underlying misconduct which is the basis of the sanction
on the educator's license;

(b) specific and exact compliance with reinstatement
requirements;

(c) counseling, if required for reinstatement;

(d) specific plans for avoiding previous misconduct; and

(e) demeanor and changed understanding of petitioner's
professional integrity and actions consistent with Rule R277-515.

(11) Ifthe individual seeking reinstatement sought counseling
as described in Subsection(10)(c), the individual shall state, under
oath, that he provided all relevant information and background to
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his counselor or therapist.

(12) A hearing officer shall rule on procedural issues in a
reinstatement hearing in a timely manner as they arise.

(13) No more than 20 days following a reinstatement hearing,
a hearing officer, with the assistance of the hearing panel, shall:

(a) prepare a hearing report in accordance with the
requirements set forth in Section R277-213-5; and

(b) provide the hearing report to the UPPAC Executive
Secretary.

(14) The Executive Secretary shall submit the hearing report
to UPPAC at the next meeting following receipt of the hearing
report by the Executive Secretary.

(15) UPPAC may do the following upon receipt of the
hearing report:

(a) accept the hearing panel's recommendation as prepared in
the hearing report;

(b) amend the hearing panel's recommendation with
conditions or modifications to the hearing panel's recommendation
which shall be:

(i) directed by UPPAC;

(ii) prepared by the UPPAC Executive Secretary; and

(iii) attached to the hearing report; or

(c) reject the hearing panel's recommendation.

(16) After UPPAC makes a recommendation on the hearing
panel report, the UPPAC recommendation will be forwarded to the
Board for final action on the individual's reinstatement request.

(17) If the Board denies an individual's request for
reinstatement, the individual shall wait at least twenty four (24)
months prior to filing a request for reinstatement again, unless a
different time is specified by UPPAC or the Board.

(18) If the Board reinstates an educator's license, the
Executive Secretary shall:

(a) update CACTUS to reflect the Board's action; and

(b) report the Board's action to the NASDTEC Educator
Information Clearing house.

(19) The Executive Secretary shall send notice of the Board's
decision no more than 30 days following Board action to:

(a) the educator;

(b) the educator's LEA.

R277-213-4. Rights of a Victim at a Reinstatement Hearing.

(1) If the allegations that gave rise to the underlying
suspension involve abuse of a sexual or physical nature, UPPAC
shall make reasonable efforts to notify the victim or the victim's
family of the reinstatement request.

(2) A UPPAC's notification described in Subsection (1) shall:

(a) advise the victim or the victim's family that a reinstatement
hearing has been scheduled,;

(b) notify the victim or the victim's family of the date, time,
and location of the hearing;

(c) advise the victim or the victim's family of the victim's right
to be heard at the reinstatement hearing; and

(d) provide the victim or the victim's family with a form upon
which the victim can submit a statement for consideration by the
hearing panel.

(3) A victim entitled to notification of the reinstatement
proceedings shall be permitted:

(a) to attend the hearing; and

(b) to offer the victim's position on the educator's
reinstatement request, either by testifying in person or by submitting
a written statement.

(4) A victim choosing to testify at a reinstatement hearing
shall be subject to reasonable cross examination in the hearing
officer's discretion.

(5) A victim choosing not to respond in writing or appear at
the reinstatement hearing waives the victim's right to participate in
the reinstatement process.

R277-213-5. Reinstatement Hearing Report.

(1) A hearing officer shall provide the following in a
reinstatement hearing report:

(a) a summary of the background of the original disciplinary
action;

(b) adequate information, including summary statements of
evidence presented, documents provided, and petitioner's testimony
and demeanor for both UPPAC and the Board to evaluate
petitioner's progress and rehabilitation since petitioner's original
disciplinary action;

(c) the hearing panel's conclusions regarding petitioner's
appropriateness and fitness to be a public school educator again;

(d) the hearing panel's recommendation; and

(e) a statement indicating whether the hearing panel's
recommendation to UPPAC was unanimous or identifying how the
panel member's voted concerning reinstatement.

(2)(a) The hearing panel report is a public document under
GRAMA following the conclusion of the reinstatement process
unless specific information or evidence contained therein is
protected by a specific provision of GRAMA, or another provision
of state or federal law.

(b) The Executive Secretary shall add the hearing panel report
to the UPPAC case file.

(3) Ifalicense is reinstated, an educator's CACTUS file shall
be updated to:

(a) remove the flag;

(b) show that the educator's license was reinstated; and

(c) show the date of formal Board action reinstating the
license.

R277-213-6. Reinstatement from Revocation of License.

(1) The Executive Secretary shall deny any request for a
reinstatement hearing for a revoked license unless the educator’s
stipulated agreement or revocation order from the Board allows the
educator to request a reinstatement hearing.

(2) An educator may request that the Superintendent order a
reconsideration of the prior Board licensing action if:

(a) an educator provides:

(i) evidence of mistake or false information that was critical to
the revocation action; or

(ii) newly discovered evidence:

(A) that undermines the revocation determination; and

(B) that the educator could not have reasonably obtained
during the original disciplinary proceedings; or

(b) an educator identifies material procedural Board error in
the revocation process.

(3) A request for reconsideration by the Superintendent must
be filed within 30 days of Board action for circumstances identified
in Subsection (2)(a)(i) or (b).

(4) A request for reconsideration by the Superintendent must
be filed within 90 days of discovery of the new evidence for
circumstances identified in Subsection(2)(a)(ii).

(5) The Superintendent:

(a) shall make a determination on a request made under
Subsection(2) within 60 days; and

(b) may request briefing from an educator and the Executive
Secretary in making a determination.

(6) If the Superintendent finds that the criteria in Subsection
(2)(a) have been established, the Superintendent shall make a
recommendation to the Board to conduct a new hearing consistent
with Rule R277-212.

(7) If the Superintendent finds that the criteria in Subsection
(2)(b) have been established, the Superintendent shall recommend
to the Board that they reconsider their previous action.

KEY: licensure, reinstatement, hearings
August 12, 2016 Art X Sec 3
53E-6-506

53E-3-401(4)
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R277. Education, Administration.
R277-214. Utah Professional Practices Advisory Commission
Criminal Background Review.
R277-214-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 5S3E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is:

(a) to establish procedures for an applicant to proceed toward
licensing; or

(b) be denied to continue when an application or
recommendation for licensing or renewal identifies offenses in the
applicant's criminal background check.

(3) The standards and procedures of the Utah Administrative
Procedures Act do not apply to this rule under the exemption of
Subsection 63G-4-102(2)(d).

R277-214-2. Initial Submission and Evaluation of Information.

(1) The Executive Secretary shall review all information
received as part of a criminal background review.

(2) The Executive Secretary may request any of the following
information from an educator in determining how to process a
criminal background review:

(a) aletter of explanation for each reported offense that details
the circumstances, the final disposition, and any explanation for the
offense the applicant may want to provide UPPAC, including any
advocacy for approving licensing;

(b) official documentation regarding each offense, including
court records and police reports for each offense, or if both court
records and police reports are not available, a letter on official police
or court stationery from the appropriate court or police department
involved, explaining why the records are not available; and

(c) any other information that the Executive Secretary
considers relevant under the circumstances in a criminal
background review.

(3)(a) The Executive Secretary may only process a criminal
background review after receipt of all letters of explanation and
documentation requested in good faith by the Executive Secretary.

(b) The Executive Secretary shall provide timely notice if the
information provided by an applicant is incomplete.

(4) If an applicant is under court supervision of any kind,
including parole, informal or formal probation, or plea in abeyance,
the Executive Secretary may not process the background check
review until the Executive Secretary receives proof that court
supervision has terminated.

(5) It is the applicant's sole responsibility to provide any
requested material to the Executive Secretary.

(6) The Executive Secretary shall process criminal
background reviews subject to the following criteria:

(a) the Executive Secretary may clear a criminal background
review without further action if the arrest, citation, or charge
resulted in a dismissal, unless the dismissal resulted from a plea in
abeyance agreement;

(b) the Executive Secretary shall forward a recommendation
to clear the following criminal background reviews directly to the
Board:

(i) singular offenses committed by an applicant, excluding
offenses identified in Subsection(6)(c), if the arrest occurred more
than two years prior to the date of submission to UPPAC for
review;

(i) more than two offenses committed by the applicant,
excluding offenses identified in Subsection(6)(c), if at least one
arrest occurred more than five years prior to the date of submission
to UPPAC for review; or

(iii) more than two offenses committed by the applicant,
excluding offenses identified in Subsection(6)(c), if all arrests for
the offenses occurred more than 10 years prior to the date of
submission to UPPAC for review;

(c) the Executive Secretary shall forward the following
criminal background reviews to UPPAC, which shall make a
recommendation to the Board for final action:

(i) convictions or pleas in abeyance for any offense where the
offense date occurred less than two years prior to the date of
submission to UPPAC;

(if) convictions or pleas in abeyance for multiple offenses
where all offenses occurred less than five years prior to the date of
submission to UPPAC;

(iii) convictions or pleas in abeyance for felonies;

(vi) arrests, convictions, or pleas in abeyance for sex-related
or lewdness offenses;

(v) convictions or pleas in abeyance for alcohol-related
offenses or drug-related offenses where the offense date was less
than five years prior to the date of submission to UPPAC;

(vi) convictions or pleas in abeyance involving children in any
way; and

(vii) convictions or pleas in abeyance involving any other
matter which the Executive Secretary determines, in his discretion,
warrants review by UPPAC and the Board; and

(d) If the criminal background review involves a conviction
for an offense requiring mandatory revocation under Subsection
53E-6-604(5)(b) or meeting the definition of sex offender under
Subsection 77-41-102(17), the Executive Secretary shall forward a
recommendation directly to the Board that clearance be denied.

(7) The Executive Secretary shall use reasonable discretion to
interpret the information received from the Bureau of Criminal
Identification to comply with the provisions of this rule.

(8) In Board review of recommendations of the Executive
Secretary and UPPAC for criminal background checks, the
following shall apply:

(a) the Board shall consider a criminal background review in
accordance with the standards described in Section 53E-6-603;

(b) the Board may uphold any recommendation of the
Executive Secretary or UPPAC, which action shall be the final
agency action of USOE,;

(c) the Board may substitute its own judgment in lieu of the
recommendation of the Executive Secretary or UPPAC, which
action shall be the final agency action of USOE; and

(d) if the Board chooses to substitute its own judgment in a
criminal background review, the Board shall adopt findings
articulating its reasoning.

(9) If a criminal background review arises as a result of
conduct that was cleared in a prior criminal background review by
the Executive Secretary, UPPAC, or the Board, the prior action
shall be deemed final, and the Executive Secretary shall clear the
criminal background review.

(10) If a criminal background review results in an applicant's
denial, the applicant may request to be heard, and to have the matter
reconsidered by the Board, consistent with the requirements of
Subsection 53E-6-603(4).

R277-214-3. Alcohol and Drug Related Offenses of an
Individual Who Does Not Hold Licensing.

(1)(a) Ifasaresult of a background check, it is discovered that
an applicant has been convicted of an alcohol related offense or a
drug related offense within five years of the date of the background
check, the minimum conditions described in this Subsection (1)
shall apply.

(b) One conviction--the individual shall be denied clearance
for a period of one year from the date of the conduct giving rise to
the charge.

(c) Two convictions--the individual shall be denied clearance
for a period of two years from the date of the conduct giving rise to
the most recent charge and the applicant shall present
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documentation of clinical assessment and recommended treatment
before clearance shall be considered.

(d) Three convictions--the individual shall be denied
clearance for a period of five years from the date of the conduct
giving rise to the most recent charge, and the applicant shall present
documentation of clinical assessment and recommended treatment
before clearance shall be considered.

(2) UPPAC or the Board may take action in excess of the
minimum conditions specified in Subsection (1) if aggravating
circumstances exist as set forth in Subsection R277-215-2(9).

KEY: educator licenses, background reviews, background
checks
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R277. Education, Administration.
R277-215. Utah Professional Practices Advisory Commission
(UPPACQ), Disciplinary Rebuttable Presumptions.
R277-215-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 5S3E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to establish rebuttable
presumptions for UPPAC and Board review of UPPAC cases.

R277-215-2. Rebuttable Presumptions.

(1) UPPAC and the Board shall consider the rebuttable
presumptions in this section when evaluating a case of educator
misconduct.

(2) Revocation is presumed appropriate if an educator:

(a) is subject to mandatory revocation under Subsection 53E-
6-604(5)(b);

(b) is convicted of, admits to, or is found pursuant to an
evidentiary hearing to have engaged in viewing child pornography,
whether real or simulated, on or off school property;

(c) is convicted of an offense that requires the educator to
register as a sex offender under Subsection 77-41-105(3);

(d) intentionally provides alcohol or illegal drugs to a minor.

(3)(a) Suspension of ten years or more is presumed if an
educator is convicted of any felony not specified in Subsection (2).

(b) An educator who is suspended based on a felony
conviction under Subsection (3)(a) may apply for a reinstatement
hearing early if the educator's felony:

(i) is expunged; or

(ii) is reduced pursuant to Section 76-3-402.

(4) Suspension of three years or more is presumed appropriate
if an educator:

(a) engages in a boundary violation of a sexually suggestive
nature that is not sexually explicit conduct;

(b) is convicted of child abuse if the conduct results in a
conviction of a class A misdemeanor;

(c) is convicted of an offense that results in the educator being
placed on court supervision for three or more years; or

(d) is convicted of intentional theft or misappropriation of
public funds.

(5) Suspension of one to three years is presumed appropriate,
if an educator:

(a) willfully or knowingly creates, views, or gains access to
sexually inappropriate material on school property or using school
equipment;

(b) is convicted of one or more misdemeanor violence
offenses in the last 3 years;

(c) is convicted of using physical force with a minor if the
conviction is a class B misdemeanor or lower;

(d) engages in repeated incidents of or a single egregious
incident of excessive physical force or discipline to a child or
student that:

(i) does not result in a criminal conviction; and

(ii) does not meet the circumstances described in Subsection
53G-8-302(2);

(e) threatens a student physically, verbally, or electronically;

(f) engages in a pattern of boundary violations with a student
under a circumstance not described in Subsection (4)(a);

(g) engages in multiple incidents or a pattern of theft or
misappropriation of public funds that does not result in a criminal
conviction;

(h) attends a school or school-related activity in an assigned
employment-related capacity while possessing, using, or under the
influence of alcohol or illegal drugs;

(i) is convicted of two drug-related offenses or alcohol-related
offenses in the three years previous to the most recent conviction;

() engages in a pattern of or a single egregious incident of:

(i) harassing;

(ii) bullying; or

(iii) threatening a co-worker or community member; or

(k) knowingly and deliberately falsifies or misrepresents
information on an education-related document.

(6) A suspension of up to one year is presumed appropriate if
an educator:

(a) has three or more incidents of inappropriate conduct that
would otherwise warrant lesser discipline so long as the educator
had notice that such conduct was inappropriate from:

(i) Board rule or LEA policy; or

(ii) verbal or written notice from an LEA or UPPAC;

(b) fails to report to appropriate authorities suspected child or
sexual abuse; or

(c) knowingly teaches, counsels, or assists a minor student in
a manner that disregards a legal, written directive, such as a court
order or an approved college and career ready plan.

(7) A letter of admonition, letter of warning, or letter of
reprimand, with or without probation, is presumed appropriate if an
educator:

(a) engages in a miscellaneous minimal boundary violation
with a student or minor, whether physical, electronic, or verbal;

(b) engages in minimal inappropriate physical contact with a
student;

(c) engages in unprofessional communications or conduct
with a student, co-worker, community member, or parent;

(d) engages in an inappropriate discussion with a student that
violates state or federal law;

(e) knowingly violates a requirement or procedure for special
education needs;

(H knowingly violates a standardized testing protocol;

(g) is convicted of one of the following with or without court
probation:

(i) a single driving under the influence of alcohol or drugs
offense under Section 41-6a-502;

(if) impaired driving under Section 41-6a-502.5; or

(iii) a charge that contains identical or substantially similar
elements to the state's driving under the influence of alcohol or
drugs law or under the law of another state or territory;

(h) carelessly mismanages public funds or fails to accurately
account for receipt and expenditure of public funds entrusted to the
educator's care;

(i) fails to make a report required by Rule R277-516;

(j) except for a class C misdemeanor under Title 41, Motor
Vehicles, is convicted of one or two misdemeanor offenses not
otherwise listed;

(k) engages in an activity that constitutes a conflict of interest;
or

(1) engages in other minor violations of the Utah Educator
Standards in Rule R277-515.

(8) In considering a presumption described in this section,
UPPAC or the Board shall consider deviating from the
presumptions if:

(a) the presumption does not involve a revocation mandated
by statute; and

(b) aggravating or mitigating factors exist that warrant
deviation from the presumption.

(9) An aggravating factor may include the following:

(a) the educator has engaged in prior misconduct;

(b) the educator presents a serious threat to a student;

(c) the educator's misconduct directly involved a student;

(d) the educator's misconduct involved a particularly
vulnerable student;

(e) the educator's misconduct resulted in physical or
psychological harm to a student;

(f) the educator violated multiple standards of professional



UAC (As of May 1, 2018) Printed: May 22, 2018 Page 86

conduct;

(g) the educator's attitude does not reflect responsibility for the
misconduct or the consequences of the misconduct;

(h) the educator's misconduct continued after investigation by
the LEA or UPPAC;

(i) the educator holds a position of heightened authority as an
administrator;

(j) the educator's misconduct had a significant impact on the
LEA or the community;

(k) the educator's misconduct was witnessed by a student;

(1) the educator was not honest or cooperative in the course of
UPPAC's investigation;

(m) the educator was convicted of crime as a result of the
misconduct;

(n) any other factor that, in the view of UPPAC or the Board,
warrants a more serious consequence for the educator's misconduct;
and

(o) the educator is on criminal probation or parole; or

(p) the Executive Secretary has issued an order of default on
the educator's case as described in Rules R277-211 or R277-212.

(10) A mitigating factor may include the following:

(a) the educator's misconduct was the result of strong
provocation;

(b) the educator was young and new to the profession;

(c) the educator's attitude reflects recognition of the nature and
consequences of the misconduct and demonstrates a reasonable
expectation that the educator will not repeat the misconduct;

(d) the educator's attitude suggests amenability to supervision
and training;

(e) the educator has little or no prior disciplinary history;

(f) since the misconduct, the educator has an extended period
of misconduct-free classroom time;

(g) the educator was a less active participant in a larger
offense;

(h) the educator's misconduct was directed or approved,
whether implicitly or explicitly, by a supervisor or person in
authority over the educator;

(i) the educator has voluntarily sought treatment or made
restitution for the misconduct;

(j) there was insufficient training or other policies that might
have prevented the misconduct;

(k) there are substantial grounds to partially excuse or justify
the educator's behavior though failing to fully excuse the violation;

(1) the educator self-reported the misconduct; or

(m) any other factor that, in the view of UPPAC or the Board,
warrants a less serious consequence for the educator's misconduct.

(11)(a) UPPAC and the Board have sole discretion to
determine the weight they give to an aggravating or mitigating
factor.

(b) The weight UPPAC or the Board give an aggravating or
mitigating factor may vary in each case and any one aggravating or
mitigating factor may outweigh some or all other aggravating or
mitigating factors.

KEY: educators, disciplinary presumptions
August 12, 2016 Art X Sec 3
53E-6-506
53E-3-401(4)
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R277. Education, Administration.

R277-216. Surrender of License with UPPAC Investigation
Pending.

R277-216-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Section 5S3E-6-506, which directs the Board to adopt rules
regarding UPPAC duties and procedures; and

(c) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to establish procedures for
Board consideration of an educator request to surrender a license in
the face of a UPPAC investigation.

(3) The standards and procedures of the Utah Administrative
Procedures Act do not apply to this rule under the exemption of
Subsection 63G-4-102(2)(d).

R277-216-2. Petition to Surrender.

(1) An educator may surrender an educator license prior to the
resolution of a UPPAC investigation.

(2) An educator who requests to surrender an educator license
under Subsection (1), shall submit a petition or stipulated agreement
to UPPAC for submission to the Board, which shall include:

(a) a brief statement of the procedural history of the
investigation leading up to the voluntary surrender;

(b) a statement that the educator is entitled to due process in
UPPAC's investigation and that the educator freely and voluntarily
waives the educator's due process rights, including:

(i) aright to a hearing;

(ii) a right to confront and cross examine witnesses;

(iii) a right to present witnesses;

(iv) a right to an impartial decision based upon evidence
presented at the hearing; and

(v) aright to subpoena witnesses; and

(c) a statement that the educator surrenders the educator's
license freely and voluntarily and without coercion or duress;

(d) a statement that the educator:

(i) is represented by counsel; or

(i) understands the educator's right to be represented by
counsel and knowingly and voluntarily waives the assistance of
counsel in UPPAC's investigation;

(e) a statement that the educator is fully aware of the
implications of surrendering the educator's license with an
investigation pending, including:

(1) thatthe educator may not work, consult, or volunteer in any
K-12 public school in the state of Utah in any capacity;

(ii) that the educator is not eligible for a reinstatement hearing
at any time;

(iii) that UPPAC files and case resolution are subject to public
disclosure in accordance with state and federal law;

(iv) that notification of the educator's license surrender will be
shared with all states through NASDTEC; and

(v) except as provided in Subsection (3), that notification of
the educator’s license surrender will be:

(A) classified and reported as a voluntary surrender (UPPAC
investigation); and

(B) shared with LEAs throughout the state.

(3) Ifan educator surrenders a license during an investigation
of allegations described in Subsection 53E-6-604(5)(b), the
surrender will be:

(a) classified and reported as a revocation; and

(b) shared with LEAs through the state.

(4)(@) Voluntary surrender of a license as set forth in this
section is permanent.

(b) An educator who surrenders a license as set forth in this
section is not eligible for a reinstatement hearing at any time.

R277-216-3. Review of Petition to Surrender.

(1)(a) Upon receiving a petition or stipulated agreement as
provided in Subsection R277-216-2(2), the Executive Secretary
shall review the request for surrender to determine if it meets the
requirements set forth in the rule.

(b) If the requirements of Subsection R277-216-2(2) are not
met, the Executive Secretary shall notify the educator that the
request is insufficient and the reasons why the request is
insufficient.

(c) Ifthe requirements of Subsection R277-216-2(2) are met,
the Executive Secretary shall notify the Board of the voluntary
surrender and request direction on whether to continue the
investigation.

(2) Upon receipt of a voluntary surrender of an educator
license, the Executive Secretary shall:

(a) notify the educator:

(i) that the voluntary surrender was received,

(i) whether the Board required UPPAC to continue the
investigation;

(iii) that the voluntary surrender will be reported in the public
record as a voluntary surrender with pending UPPAC investigation
except as provided in Subsection R277-216-2(3);

(iv) that the voluntary surrender will be reported to
NASDTEC and to LEAs throughout the state; and

(v) that the educator's license cannot be reinstated at any time.

(b) update CACTUS to reflect the disposition;

(c) report the disposition to NASDTEC;

(d) notify the educator's last employer of record,

(e) report the disposition to LEAs through the state; and

(H) provide the educator a copy of the report to LEAs
described in Subsection (2)(e).

R277-216-4. Applicability of Rule.

This R277-216 does not apply to an educator's voluntary
surrender of the educator's license if the educator is not being
investigated by UPPAC.

KEY: educators, license surrender, UPPAC
August 12, 2016 Art X Sec 3
53E-6-506

53E-3-401(4)
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R277. Education, Administration.
R277-482. Charter School Timelines and Approval Processes.
R277-482-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Subsection 53E-3-401(4), which allows the Board to adopt
rules in accordance with its responsibilities;

(c) Subsection 53G-6-504(5), which requires the Board to
make rules regarding a charter school expansion or satellite campus;

(d) Sections 53G-5-304 through 53G-5-306, which require the
Board to make a rule providing a timeline for the opening of a
charter school,

(e) Section 53F-2-702, which directs the Board to distribute
funds for charter school students directly to the charter school; and

(f) the Charter School Expansion Act of 1998, 20 U.S.C. Sec.
8063, which directs the Board to submit specific information prior
to a charter school's receipt of federal funds.

(2) The purpose of this rule is to establish procedures for
timelines and approval processes for charter schools.

R277-482-2. Definitions.

(1) "Amendment" means a change or addition to a charter
agreement.

(2) "Authorizer" or "charter school authorizer" means the
following that authorize the establishment of a charter school:

(a) the State Charter School Board,

(b) alocal school board; or

(c) ahigher education institution.

(2) "Charter agreement" means the same as that term is
defined in Section 53A-1a-501.3.

(3) "Charter school authorizer" means the same as that term is
defined in Section 53A-1a-501.3

(4) "Charter school governing board" means the board
designated in a charter agreement to make decisions for the
governance and operation of a charter school.

(5) "Expansion" means a proposed increase of students or
adding a grade level in an operating charter school with the same
school number.

(6) "Satellite charter school" means a charter school affiliated
with an operating charter school, which has the same charter school
governing board and a similar program of instruction, but has a
different school number than the affiliated charter school.

(7) "School number" means a number that identifies a school
within an LEA that:

(a) receives money from the state;

(b) enrolls or prospectively enrolls a full-time student;

(c) employs an educator as an instructor who provides
instruction consistent with Section R277-502-5;

(d) has one or more assigned administrators;

(e) is accredited consistent with Section R277-410-3; and

(f) administers a required statewide assessment to a student.

R277-482-3. State Charter School Board Applicant Training.

(1) A charter school applicant that is seeking to have a charter
authorized by the State Charter School Board shall attend:

(a) pre-application training;

(b) planning year training; and

(c) other training sessions designated by the State Charter
School Board.

(2) The State Charter School Board shall schedule pre-
application training sessions multiple times annually that may be
available electronically.

R277-482-4. Charter School Information for Students and
Parents.

(1) A charter school shall have a website that contains the
following information:

(a) the charter school's governance structure, including the

name, qualification, and contact information of all charter school
governing board members;

(b) the number of new students that will be admitted into the
school by grade;

(c) the school calendar, which shall include:

(1) the first and last days of school;

(i) scheduled holidays;

(iii) scheduled professional development days; and

(iv) scheduled non-school days;

(d) timelines for acceptance of new students consistent with
Section 53G-6-503;

(e) the requirement and availability of a charter school student
application;

(f) the application timeline to be considered for enrollment in
the charter school;

(g) procedures for transferring to or from a charter school;

(h) timelines for a transfer;

(i) provisions for payment, if required, of a one-time fee per
secondary school enrollment, not to exceed $5.00, consistent with
Subsection 53G-6-503(9);

(j) the charter school governing board's policies; and

(k) other items required by:

(i) the charter school's authorizer;

(ii) statute; and

(iii) Board rule.

(2) A new or expanding charter school shall have an operative
and readily accessible website containing the information described
in Subsection (1) at least 180 days before the proposed opening day
of school.

R277-482-5. Timelines - Charter School Starting Date and
Facilities.

(1) A charter school authorizer may:

(a) accept the proposed starting date from a charter school
applicant; or

(b) negotiate and recommend a different starting date to the
Board.

(2) A charter school may receive state funds if the charter
school is approved as a new charter school by October 1, one fiscal
year prior to the state fiscal year the charter school intends to serve
students.

(3) A State Charter School Board authorized school shall
begin construction on a new or existing facility requiring major
renovation, such as requiring a project number consistent with Rule
R277-471, no later than January 1 of the year the charter school is
scheduled to open.

(4) A State Charter School Board authorized charter school
that intends to occupy a facility requiring only minimal renovation,
such as renovation not requiring a project number according to Rule
R277-471, shall enter into a written agreement no later than May 1
of the calendar year the charter school is scheduled to open.

(5) A charter school shall comply with Rule R277-419
requirements of 180 days and 990 hours of instruction time, unless
otherwise exempted by the Board under 53G-7-202.

(6) The Board may, following review of information, approve
the recommended starting date or determine a different charter
school starting date after giving consideration to the charter school
authorizer's recommendation.

R277-482-6. Procedures and Timelines to Change Charter
School Authorizers.

(1) A charter school may transfer to another charter school
authorizer.

(2) A charter school shall submit an application to the new
charter school authorizer at least 90 days prior to the proposed
transfer.

(3) The charter school authorizer transfer application shall
include:

(a) current governing board members;
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(b) financial records that demonstrate the charter school's
financial position, including the charter school's:

(i) most recent annual financial report (AFR);

(ii) annual project report (APR); and

(iii) audited financial statement;

(c) test scores, including all state required assessments;

(d) current employees and assignments;

(e) board minutes for the most recent 12 months; and

(f) affidavits, signed by all board members certifying:

(1) the charter school's compliance with all state and federal
laws and regulations;

(ii) all information on the transfer application is complete and
accurate;

(iii) the charter school is current with all charter school
governing board policies;

(iv) the charter school is operating consistent with the charter
school's charter agreement; and

(v) there are no outstanding lawsuits or judgments or
identifying outstanding lawsuits filed or judgments against the
charter school.

(4) A charter school seeking to transfer charter school
authorizers shall submit a position statement from the current
charter school authorizer about the charter school's status,
compliance with the charter school authorizer requirements, and any
unresolved concerns to the proposed new charter school authorizer.

(5) A new charter school authorizer shall review an
application for transferring a charter school authorizer for
acceptance within 60 days of submission of a complete application,
including all required documentation.

(6) Final approval or denial of changing chartering entities to
the State Charter School Board is final administrative action by the
Board.

R277-482-7. Charter School Expansion Requests.

(1) A charter school authorizer shall maintain the final,
official, and complete charter agreement.

(2) A charter school may request approval for an expansion if:

(a) the charter school satisfies the requirements of federal and
state law, regulations, rule, and the charter agreement; and

(b)(i) the charter school's charter agreement provides for an
expansion consistent with the request; or

(ii) the charter school governing board has submitted a formal
amendment request to the charter school authorizer consistent with
the charter school authorizer's requirements.

(3) Ifthe charter school authorizer approves a charter school
expansion, the expansion shall be submitted to the Board for
approval before October 1 of the state fiscal year prior to the
school's intended expansion date.

(4) For an expansion approved by an authorizer that is not the
State Charter School Board, the charter school authorizer that
authorizes an expansion of the authorizer's charter school shall
provide the total number of students by grade that the charter school
is authorized to enroll to the State Charter School Board and to the
Superintendent on or before October 1 of the state fiscal year prior
to the charter school's intended expansion.

(5) When considering whether to approve a charter school's
request for an expansion, an authorizer shall consider the following:

(a) the amount of time the charter school has operated
successfully meeting the terms of its charter agreement, giving
preference to schools that have been successfully operated for three
years or more;

(b) the academic performance data of students at the charter
school, giving preference to charter schools with students who are
performing on standardized assessments at or above:

(1) the standard established in the charter school's charter
agreement; and

(Ii) the average academic performance of other district and
charter schools in the area;

(c) the financial position of the charter school, as evidenced by

the charter school's financial records, including the charter school's:

(i) most recent annual financial report (AFR);

(i) annual program report (APR); and

(iii) audited financial statement;

(d) whether the charter school has a waiting list for
enrollment;

(e) adequacy of the charter school's facility;

(f) impact to local government entities, including the
information described in Section 53E-3-710;

(g) any student safety issues; and

(h) ability to meet state and federal reporting requirements,
including whether the charter school has regularly met Board
reporting deadlines.

(6) A charter school requesting an expansion shall provide the
information described in Subsection (5) to the authorizer and the
Board with the charter school's request for expansion.

R277-482-8. Requests for a New Satellite School for an
Approved Charter School.

(1) A charter school and its satellite are a single LEA for
purposes of public school funding and reporting.

(2) An existing charter school may submit an amendment
request to the charter school's charter authorizer for a satellite
charter school if:

(a) the charter school satisfies requirements of federal and
state law, regulations, and rule;

(b) the charter school has operated successfully for at least
three years meeting the terms of its charter agreement;

(c) the students at the charter school are performing on
standardized assessments at or above the standard in the charter
agreement;

(d) the proposed satellite charter school will provide
educational services, assessment, and curriculum consistent with the
services, assessment, and curriculum currently being offered at the
existing charter school;

(e) adequate qualified administrators, including at least one
onsite administrator, and staff are available to meet the needs of the
proposed student population at the satellite charter school; and

(f) the charter school provides any additional information or
documentation requested by the charter school authorizer or the
Board.

(3) asatellite charter school that receives School LAND Trust
funds shall have a charter trust land council and satisfy all
requirements for charter trust land councils consistent with Rule
R277-471.

(4) A satellite charter school may receive state funding if the
Board approves the satellite charter school by October 1 of the state
fiscal year prior to the year the school intends to serve students.

(5) When considering whether to approve a charter school's
request for a satellite charter school, an authorizer shall consider the
following:

(a) the amount of time the charter school has operated
successfully meeting the terms of its charter agreement;

(b) the academic performance data of students at the charter
school, giving preference to charter schools with students who are
performing on standardized assessments at or above:

(i) the standard established in the charter school's charter
agreement; and

(ii) the average academic performance of other district and
charter schools in the area;

(c) the financial position of the charter school, as evidenced by
the charter school's financial records, including the charter school's:

(i) most recent annual financial report (AFR);

(ii) annual program report (APR); and

(iii) audited financial statement;

(d) any student safety issues;

(e) whether the charter school has a waiting list for
enrollment;

(f) the charter school's governing board performance and



UAC (As of May 1, 2018) Printed: May 22, 2018 Page 90

capacity to open and operate a satellite campus;

(g) adequacy of the satellite charter school's facility;

(h) impact to local government entities, including the
information described in Section 53E-3-710; and

(i) ability to meet state and federal reporting requirements,
including whether the charter school has regularly met Board
reporting deadlines.

(6) A charter school requesting a satellite charter school shall
provide the information described in Subsection (5) to the
authorizer and the Board with the charter school's request for a
satellite school.

(7) The approval of a satellite charter school by the charter
school authorizer requires ratification by the Board and will expire
24 months following the ratification if a building site is not secured
for the satellite charter school.

KEY: training, timelines, expansion, satellite
April 9, 2018 Art X Sec 3
Notice of Continuation March 30, 2016 53A-1-401
53A-1a-502.5
53A-1a-504
53A-1a-505
53A-1a-515
53A-1a-513
53A-1a-521
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R277. Education, Administration.
R277-508. Employment of Substitute Teachers.
R277-508-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Comprehensive Administration of Credentials for
Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators. The file includes such
as:

(1) personal directory information;

(2) educational background;

(3) endorsements;

(4) employment history;

(5) professional development information; and

(6) arecord of disciplinary action taken against the educator.

C. "LEA" mean a local education agency, including local
school boards/public school districts, charter schools, and for
purposes of this rule, the Utah Schools for the Deaf and the Blind.

D. "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in the
public schools.

E. "Substitute teacher" means an individual employed to take
the place of a regular teacher temporarily absent.

F. "Temporarily absent" means a period not to exceed eight
consecutive weeks.

R277-508-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution, Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(a) which directs the
Board to make rules regarding the qualifications of educators and
ancillary personnel providing direct student services, and Section
53A-1-401(3) which allows the Board to adopt rules in accordance
with its responsibilities.

B. The purpose of this rule is to establish eligibility
requirements and employment procedures for substitute teachers.

R277-508-3. Duration of Teaching Assignment.

A. A substitute teacher may not serve in a teaching position
for more than eight consecutive weeks in one academic year in
either the same class or with the same group of students.
Individuals serving in the same teaching position for longer than
eight weeks shall hold an appropriate license or be replaced by a
person with an appropriate license.

B. The State Superintendent of Public Instruction may grant
exceptions to R277-508-3A, as appropriate, in special
circumstances.

R277-508-4. Hiring Priorities and Eligibility.

A. The first priority in hiring substitute teachers shall be given
to those who hold a valid license in the subject matter they will be
teaching as a substitute. Second priority is to hire persons who have
a valid license in a field commonly taught in public schools.

B. Itis desirable that a substitute teacher hold a valid license
or a college degree. An LEA shall evaluate persons hired as
substitutes to ensure that they are capable of managing a class and
carrying out the instructional program.

C. Persons seeking employment as a substitute teacher shall
furnish evidence as requested from the hiring LEA that they are
physically and mentally fit to work.

D. LEAs may not employ any individual as a substitute
teacher whose license has been revoked or is currently suspended by
the Board or whose license has been revoked or is currently
suspended by another state. Individuals whose licenses have been
reinstated may be considered for employment as substitute teachers.

R277-508-5. Employment Procedures.

A. LEAs shall establish policies for hiring substitute teachers.
An LEA's policy shall include obtaining verification from CACTUS
that an applicant's license has not been revoked or suspended.

B. An LEA shall require substitute teachers to have periodic
criminal background checks consistent with an LEA's policy under
R277-516 for employees that work directly with students.

C. LEAs shall have a policy to evaluate substitute teachers
including a salary schedule to pay substitutes according to their
training, experience, and competency.

D. Regular teachers shall have lesson plans immediately
available for use by substitute teachers.

E. A student teacher may substitute in classes consistent with
the instructions and policies from the higher education institution
which the student attends.

F. Paraprofessionals and aids may substitute in classes
consistent with LEA or school policies.

KEY: teachers, professional competency, school personnel

June 7,2013 Art X Sec 3
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R277. Education, Administration.

R277-532. Local Board Policies for Evaluation of Non-Licensed
Public Education Employees (Classified Employees).
R277-532-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Non-licensed public education employee" means a school
district employee who is working for a public education employer
in a position that does not require a Utah educator license. School
districts typically refer to non-licensed public education employees
as classified employees.

R277-532-2. Authority and Purpose.

A. This Rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, by Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities, and by
Section 53A-8a-301 which directs the Board to develop rules
requiring that school districts evaluate non-licensed public
education employees.

B. The purpose of this rule is to direct public school districts
to adopt policies for the evaluation, dismissal and compensation of
non-licensed public education employees that satisfy the minimum
standards of Sections 53A-8a-301 and 302, 53A-8a-501 through
506, and 53A-8a-601. The school district evaluation policies for
non-licensed public education employees shall be consistent with
Section 53A-8a-301 and in place no later than the 2014-2015
school year.

R277-532-3. School District Policies.

A. School districts shall adopt policies for non-licensed public
education employee evaluation and dismissal consistent with
minimum standards of Sections 53A-8a-301 and 302 and 53A-8a-
501 through 506 and due process and the termination of non-
licensed public education employees consistent with Section 53a-8a-
501 through 504.

B. School district non-licensed public education employee
evaluation policies shall include the following components:

(1) the annual evaluation of non-licensed public education
employees;

(2) the use of appropriate tools for non-licensed public
education employee evaluations;

(3) non-licensed public education employee evaluation criteria
tied to specific non-licensed job descriptions or assignments;

(4) the administration of the evaluation by the school
principal, an appropriate administrator or the principal's or
administrator's designee; and

(5) an appeals process that allows non-licensed public
education employees to appeal procedural violations of the
evaluation process.

C. School district evaluation policies for non-licensed public
education employees may include additional components.

D. School district non-licensed public education employee
termination policies shall be developed as directed in Section 53A-
8a-501 through 506.

E. School district non-licensed public education employee
termination policies shall be consistent with Sections 53A-8a-501
through 504 and may include other components as determined
locally.

F. School district policies may exclude temporary or part-time
non-licensed public education employees from performance
evaluations, as provided in Section 53A-8a-301(2)(a).

G. School districts shall fully implement evaluation policies
for non-licensed public education employees that include
components of Section 53A-8a-601(2) no later than the 2016-2017
school year.

KEY: policies, evaluations, non-licensed public education
employees
October 9, 2014 Art X, Sec 3

Notice of Continuation April 2, 2018

53A-1-401(3)
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R277. Education, Administration.
R277-610. Released-Time Classes and Public Schools.
R277-610-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the Board;

(b) Subsection 53E-3-501 which directs the Board to adopt
minimum standards for public schools; and

(c) Subsection 53E-3-401(4) which permits the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law.

(2) The purpose of this rule is to specify standards and
procedures for public schools regarding released-time classes.

R277-610-2. Definitions.

(1) "Non-entangling criteria" means neutral course instruction
and standards that:

(a) are academic as opposed to devotional;

(b) promote awareness as opposed to acceptance of any
religion;

(c) expose to as opposed to imposing a particular view;

(d) educate about religion; and

(e) inform but not seek to make students conform to any
religion.

(2) "Released-time" means a period of time during the regular
school day when a student attending a public school is excused from
the school at the request of the student's parent.

R277-610-3. Interaction Between Public Schools and Released-
Time Classes.

(1) A student may attend released-time classes during the
regular school day only upon the written request of the student's
parent or legal guardian.

(2) A public school may not maintain records of attendance
for released-time classes or use school personnel or school
resources to regulate such attendance.

(3)(a) A teacher ofareleased-time class is not a member of the
public school faculty.

(b) A released-time teacher may participate in school activities
as a community member.

(4) A public school teacher, administrator, or other official
may not request teachers of released-time classes to exercise
functions or assume responsibilities for the public school program
which would result in a commingling of the activities of the school
and the released-time class sponsor.

(5)(@) A public school class schedule or course catalog may
not include a released-time class by name.

(b) At the convenience of the school, a registration form may
contain a space for a released-time designation.

(6) A public school publication may not include pictures,
reports, or records of released-time classes.

(7) Public school personnel may not participate in released-
time classes during work hours.

(8) A released-time class may not use school resources or
equipment.

R277-610-4. Additional Conditions for Religious Released-Time
Programs.

(1) Areligious class may not be held in school buildings or on
school property in any way that permits public money or property to
be applied to, or that requires public employees to become entangled
with, any religious worship, exercise, or instruction.

(2) Religious released-time scheduling shall take place on
forms and supplies furnished by the religious institution and by
personnel employed or engaged by the institution and shall occur off
public school premises.

(3)(@) A public school may not connect bells, telephones,
computers or other devices between public school buildings and
institutions offering religious instruction, except as a convenience to

the public school in the operation of its own programs.

(b) When any connection of devices is permitted, the costs
shall be borne by the respective institutions.

(4) Records of attendance at religious released-time classes,
grades, marks, or other data may not be included in the
correspondence or reports made by a public school to parents.

(5)(a) Institutions offering religious instruction are private
programs or schools separate and apart from the public schools.

(b) Those relationships that are legitimately exercised between
the public school and any private school are appropriate with
institutions offering released-time classes, so long as public
property, public funds, or other public resources are not used to aid
such institutions.

(6) A public school may grant elective credit for religious
released-time classes if the public school establishes neutral, non-
entangling criteria with which to evaluate the released-time courses.

KEY: released-time classes

April 9, 2018 Art X Sec 3
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R277. Education, Administration.
R277-709. Education Programs Serving Youth in Custody.
R277-709-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the Board;

(b) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law; and

(c) Subsection 53E-3-503(2)(b) which requires the Board to
adopt rules for the distribution of funds for the education of youth
in custody.

(2) The purpose of this rule is to specify operation standards,
procedures, and distribution of funds for youth in custody programs.

R277-709-2. Definitions.

(1) "Accreditation" means the formal process for evaluation
and approval from a regional accrediting body.

(2) "Custody" means the status of being legally subject to the
control of another person or a public agency.

(3)(a) "Youth in custody" means a person for whom the Board
is responsible to provide educational services under Subsections
53E-3-503(2)(a) and 62A-15-609(1).

(b) "Youth in custody" does not include a person taken into
custody for the primary purpose of obtaining access to education
programs provided for youth in custody.

R277-709-3. Student Evaluation, Education Plans, and LEA
Programs.

(1) Each student meeting the eligibility definition of youth in
custody shall have a written SEOP/plan for college and career
readiness defining the student's academic achievement, which shall
specify known in-school and extra-school factors which may affect
the student's school performance.

(2) A student, school staff and parent/guardian shall annually
review the student's SEOP/plan for college and career readiness
maintained in the student's file.

(3) A program receiving a youth in custody student is
responsible for obtaining the student's evaluation records, and, in
cases where the records are not current, for conducting the
evaluation, which may include a special education eligibility
evaluation, as quickly as possible so that unnecessary delay in
developing a student's education program is avoided.

(4) The LEA in which a youth in custody program is located
has the responsibility to conduct IDEA child find activities within
the program, consistent with Section R277-750-2 and Utah State
Board of Education Special Education Rule ILA.

(5) @ A youth in custody program shall prepare an
appropriate SEOP/plan for college and career readiness and, as
needed, an Individualized Education Program for each eligible
youth in custody based upon the results of the student evaluation.

(b) A youth in custody program shall review and update the
plans required under Subsection (5)(a) at least once each year or
immediately following transfer of a student from one program to
another, whichever is sooner.

(¢) A youth in custody program shall develop the plans
required under Subsection (5)(a) in cooperation with appropriate
representatives of other service agencies working with a student.

(d) The plans required under Subsection (5)(a) shall specify
the responsibilities of each of the agencies towards the student and
shall be signed by each agency's representative.

(6)(a) All provisions of the IDEA and state special education
rules apply to youth in custody programs.

(b) The USBE Special Education Department shall include
youth in custody programs in annual general supervision
monitoring.

(7)(a) An LEA shall provide an education program for the
student which conforms as closely as possible to the student's
education plan.

(b) An LEA shall provide educational services in the least
restrictive environment appropriate for the student's behavior and
educational performance.

(8) An LEA shall consider youth in custody who do not
require educational services or supervision beyond students not in
custody to be part of the district's regular enrollment and provided
education services.

(9) An LEA shall not assign or allow youth in custody to
remain in restrictive or non-mainstream programs simply because
of:

(a) their custodial status;

(b) past behavior that does not put others at risk; or

(c) the inappropriate behavior of other students.

(10)(a) Education programs to which youth in custody are
assigned shall meet the standards which are adopted by the Board
for that type program.

(b) The Superintendent shall monitor compliance in periodic
review visits.

(11) An LEA shall accept credit earned in youth in custody
programs that are accredited at face value in Utah's public schools
consistent with Section R277-410-9, Transfer or Acceptance of
Credit.

(12) A youth in custody program shall sufficiently coordinate
educational services with non-custody programs to enable youth in
custody to continue their education with minimal disruption
following discharge from custody.

(13)(a) A youth in custody program shall admitt youth in
custody to classes within five school days following arrival at a new
residential placement.

(b) If a youth in custody program cannot complete an
evaluation and SEOP/plan for college and career readiness or IEP
development within five school days, the program shall enroll the
student temporarily based upon the best information available.

() A temporary schedule may be modified to meet the
student's needs after the evaluation and planning process is
complete.

(14)(a) Following a student's release from custody or transfer
to a new program, the sending program shall bring all available
school records up to date and forward them to the receiving
program consistent with Section 53G-6-604.

(b) An LEA shall maintain all grades, attendance records and
special education SCRAM records in the LEA's SIS system in
compliance with Rule R277-484, Data Standards.

R277-709-4. Program Fiscal and Accountability Procedures.

(1) The Superintendent shall allocate state funds appropriated
for youth in custody, including the Utah State Hospital, in
accordance with Section 53E-3-503 and Section 62A-15-609.

(2) Funds appropriated for youth in custody programs shall be
subject to Board accounting, auditing, and budgeting rules and
policies.

(3) The Superintendent shall, through an annually submitted
and approved state application and plan, contract with LEAs to
provide educational services for youth in custody.

(a) A contract required by Subsection (3) shall include the
respective responsibilities of the Board, LEAs, and other local
service providers for education.

(b) An LEA may subcontract with local non-district
educational service providers for the provision of educational
services.

(4) The Superintendent may only contract through an RFP
process with an appropriate entity if the Superintendent determines
that the LEA where the facility is located is unable or unwilling to
provide adequate education services.

(5) Youth in custody students receiving education services by
or through an LEA are students of that LEA.

(6) Notwithstanding the procedures for determining an
alternative district of residency in Rule R277-621, an LEA may not
create an alternative district of residency for a student who has been
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placed in custody primarily in an attempt to receive services in a
state funded youth in custody program.

(7) The Superintendent shall allocate state funds appropriated
for youth in custody on the basis of an annually submitted and
approved application made by the LEA where a youth in custody
program resides.

(8) The Superintendent shall base the share of funds
distributed to an LEA upon criteria, which include:

(a) the number of youth in custody served by the LEA;

(b) the type of program required for the youth;

(c) the setting for providing services; and

(d) the length of the program.

(9) A youth in custody program shall expend funds approved
for youth in custody projects solely for the purposes described in the
respective funding application.

(10) The Superintendent may retain no more than five percent
of the total youth in custody annual legislative appropriation for
administration, oversight, monitoring, and evaluation of youth in
custody programs and their compliance with law and this rule.

(11) Up to three percent of the five percent of administrative
funds allowed under Subsection (9) may be withheld by the
Superintendent and directed to students attending youth in custody
programs for short periods of time or to new or beginning youth in
custody programs or initiatives benefitting youth in custody
students.

(12) The Superintendent may withhold federal or state funds
for noncompliance with state policy and procedures and associated
reporting timelines in accordance with Rule R277-114.

(13) The Superintendent shall develop uniform forms,
deadlines, reporting and accounting procedures and guidelines to
govern the youth in custody school-based programs and Utah State
Hospital funded programs.

R277-709-5. Youth in Custody Programs and Students with
Disabilities.

(1) The youth in custody program is separate from and not
conducted under the state's education program for students with
disabilities.

(2) Custodial status alone does not qualify a youth in custody
student as a student with a disability under laws regulating
education for students with disabilities.

(3) Youth in custody students may be eligible for special
education funding and services based upon special education rules
and regulations.

(4) Youth in custody students qualifying for special education
services shall receive educational instruction as defined in Rule
R277-750, Education Programs for Students with Disabilities.

(5) Special education procedural safeguards shall apply to all
IDEA eligible youth in custody students regardless of instructional
location.

(6) The Superintendent shall monitor special education
programs provided through youth in custody programs on an annual
basis in accordance with special education rules and policies.

R277-709-6.
Monitoring.

(1) Education staff assigned to youth in custody shall be
qualified and appropriate for their assignments in accordance with
Board licensing rules.

(2) Youth in custody programs shall maintain accreditation as
part of the LEA where the programs are located consistent with Rule
R277-410, Accreditation of Schools.

(3) The Superintendent shall evaluate youth in custody
programs through regular site monitoring visits and monthly desk
monitoring.

(4) Monitored programs shall prepare and submit to the
Superintendent a written corrective action plan for each monitoring
finding, as requested by the Superintendent.

(5) A youth in custody program's failure to resolve monitoring

Youth in Custody Program Staffing and

findings as soon as possible, and, in no case, later than one calendar
year from date of notice, may result in the termination of state
funding as provided in Rule R277-114.

(6) The Superintendent may review LEA or State Hospital
records and practices for compliance with the law and this rule.

R277-709-7. Utah State Hospital.

(1) Funding for the education programs at the Utah State
Hospital shall be contingent upon a legislative appropriation.

(2)(a) State education contract funds appropriated for State
Hospital youth in custody are allocated to the LEA on a
reimbursement basis.

(b) The State Hospital shall annually submit requests for
reimbursement.

(3) Funding shall be distributed to the LEA on a
reimbursement basis subject to required documentation that
supports expenditures.

(4) Funds may be withheld or terminated for noncompliance
with state and federal policies and procedures and associated
reporting requirements and timelines as defined by the
Superintendent and in accordance with Rule R277-114.

(5) The Utah State Hospital shall serve all students qualifying
for special education services in accordance with the special
education standards adopted in the Special Education Rules and
Rule R277-750.

R277-709-8. Youth in Custody/LEA Fiscal Procedures.

(1) Ten percent or $50,000, whichever is less, of state youth
in custody funds or educational contract funds not expended in the
current fiscal year may be carried over by eligible LEAs and spent
in the next fiscal year with written approval of the Superintendent.

(2) An LEA shall submit a request to carry over funds for
approval by August 1.

(3) Ifapproved, an LEA shall detail carry over amounts in a
revised budget submitted to the Superintendent no later than
October 1 in the year requested.

(4) The Superintendent may consider excess funds in
determining the LEA's allocation for the next fiscal year.

(5)(@) The Superintendent shall annually recapture fund
balances in excess of ten percent or $50,000 no later than February
1.

(b) The Superintendent shall reallocate funds recaptured in
accordance with Subsection (5)(a) to the youth in custody programs
based on the criteria and procedures provided by this rule.

R277-709-9. Program, Curriculum, Outcomes and Student
Mastery.

(1) Youth in custody programs shall offer courses consistent
with the Utah Core standards under Rule R277-700.

(2) A youth in custody program may modify or adjust Utah
core standards and teaching strategies to meet the individual needs
of youth in custody students.

(3) Youth in custody programs shall stress course content
mastery rather than completion of predetermined seat time in a
classroom.

(4) The Superintendent shall make available written course
descriptions for GED Test preparation for youth in custody students
who consider pursuing GED Tests as an alternative to traditional
Carnegie diploma courses.

R277-709-10. Confidentiality.

(1) An LEA shall issue transcripts and diplomas prepared for
youth in custody in the name of an existing LEA, which also serves
non-custodial youth and shall not bear references to custodial status.

(2) School records which refer to custodial status, juvenile
court records, and related matters shall be kept separate from
permanent school records, but are nonetheless student records if
retained by the LEA.

(3)(@) Members of the interagency team which design and
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oversee student education plans shall have access, through team
member representatives of the participating agencies, to relevant
records of the various agencies.

(b) The records and information obtained from the records
remain the property of the supplying agency and shall not be
transferred or shared with other persons or agencies without the
permission of the supplying agency, the student's legal guardian, or
the eligible student, as defined under 20 U.S.C. 1232¢g(d).

(4) Youth in custody programs shall comply with all state and
federal privacy requirements for student records.

R277-709-11. Coordinating Council.

(1)(a) The Department of Human Services and the Board shall
appoint a coordinating council in accordance with Subsection 53E-
3-503(6)(a) to plan, coordinate, and recommend budget, policy, and
program guidelines for the education and treatment of persons in the
custody of the Division of Juvenile Justice Services and the Division
of Child and Family Services.

(b) The coordinating council shall operate under guidelines
developed and approved by the Department of Human Services and
the Board.

(2) Coordinating council membership shall include a
representative of the following:

(a) the Department of Human Services;

(b) the Division of Substance Abuse and Mental Health;

(c) the Division of Juvenile Justice Services;

(d) the Division of Child and Family Services;

(e) the Board;

(f) the Administrative Office of the Courts;

(g) school district superintendents; and

(h) a Native American tribe.

R277-709-12. Advisory Councils.

(1)(a) Each LEA serving youth in custody shall establish a
local interagency advisory council which shall be responsible for
advising member agencies concerning coordination of youth in
custody programs.

(b) Members of council required under Subsection (1)(a) shall
include, if applicable to the LEA, the following:

(1) a representative of the Division of Child and Family
Services;

(ii) a representative of the Division of Juvenile Justice
Services;

(iii) directors of agencies located in an LEA such as detention
centers, secure lockup facilities, observation and assessment units,
and the Utah State Hospital;

(iv) arepresentative of community-based alternative programs
for custodial juveniles; and

(v) arepresentative of the LEA.

(2) A local interagency advisory council required under
Subsection (1)(a) shall:

(a) adopt by-laws for its operation; and

(b) meet at least quarterly.

KEY: students, education, juvenile courts
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R277. Education, Administration.
R277-719. Standards for Selling Foods Outside of the
Reimbursable Meal in Schools.
R277-719-1. Authority and Purpose.

(1) This rule is authorized by

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision over public education in the Board;

(b) Subsection 53E-3-401(4), which allows the Board to make
rules to execute the Board's duties and responsibilities under the
Utah Constitution and state law;

(c) Section 53E-3-510, which allows the Board to set
standards relating to the use of school lunch revenues; and

(d) Subsection 53E-3-501(1)(e), which requires the Board to
establish rules concerning school productivity and cost
effectiveness measures and federal programs.

(2) The purpose of this rule is to outline requirements for LEA
policies regarding foods sold outside of the reimbursable meal
service.

R277-719-2. Definitions.

(1) "Competitive foods" as provided in 7 CFR 210, means all
food and beverages, other than meals reimbursed under programs
authorized by federal child nutrition laws available for sale to
students on the school campus during the school day.

(2)(a) "Eating area" means the place where the reimbursable
meal is served or eaten.

(b) In some schools, the "eating area" may include the entire
campus.

(3) "Federal child nutrition laws" means the Richard B.
Russell National School Lunch Act, 79 P.L. 396, 60 Stat. 230, and
the Child Nutrition Act of 1966, 89 P.L. 642, 80 Stat. 885.

(4) "Nutrition Standards" has the same meaning as contained
in 7 CFR 210.11.

(5) "Reimbursable meal" means a meal which meets the
requirements set forth in 7 CFR 210, 211, 215, 220 or 225 to be
claimed for payment.

(6) "School day" means the period from the midnight before,
to 30 minutes after the end of a school's calendared class time.

(7) "School campus" means all areas of the property under the
jurisdiction of the school that are accessible to students during the
school day.

(8) "Unit" means per container, package or amount served.

(9) "Vending machine" means a self-service device that, upon
insertion of a coin, paper currency, token, card or key, dispenses unit
servings of food in bulk or in packages.

R277-719-3. LEA Policies Regarding Vending Machines.

(1) Each LEA shall develop and implement a policy for
schools that choose to provide vending machines.

(2) A policy implemented in accordance with Subsection (1)
shall include:

(a) arequirement that all agreements for vending machines be
in writing in a contract form approved by the local board of
education or charter school governing board;

(b) accepted uses of vending machine income; and

(c) generally accepted accounting procedures, including
periodic reports to the LEA of vending machine receipts and
expenditures.

R277-719-4. LEA Policies Regarding Competitive Food Sales on
Campus.

(1) Federal nutrition standards apply to the sale of competitive
foods in all schools offering programs authorized by federal child
nutrition laws on the school campus during the school day.

(2)(a) Profits from competitive foods shall accrue either to a
non-profit school account or to the non-profit school food service
account.

(b) Profits from competitive foods may not accrue to the
benefit of a for-profit account or entity.

(3) If competitive foods were purchased using non-profit
school food service funds, the reimbursement shall ensure revenue
from the sale of non-program foods generates at least the same
proportion of revenue as contributed to the non-profit school food
service cost.

(4)(a) A competitive food item that is sold by an LEA or an
employee or agent shall meet federal nutrition standards.

(b) An LEA may use a Smart Snacks calculator, available
online at https://foodplanner.healthiergeneration.org/calculator, to
verify that competitive foods sold meet nutrition standards.

R277-719-5. Fundraising Using Food or Beverages.

(1) An LEA shall comply with the standards set forth in this
Section if the LEA has a school that offers programs under federal
child nutrition laws on a school campus during the school day.

(2)(a) Competitive food and beverage items sold during the
school day shall meet federal nutrition standards.

(b) Notwithstanding Subsection (2)(a), a school may sell food
or beverages that do not meet the competitive food standards for the
purpose of conducting infrequent school-sponsored fundraisers,
subject to the following restrictions:

(i) An LEA may not hold an exempt fundraiser more than
three times per year per site;

(i) An exempt fundraiser may not last more than five
consecutive days; and

(iii) The principal of a school holding an exempt fundraiser
shall designate an individual to maintain records for the fundraiser.

(3) The Superintendent may grant permission for exempt
fundraisers in addition to those allowed under Subsection (2)(b)
upon the written request of a career and technical education
program.

R277-719-6. LEA Local School Wellness Policies.

Each LEA participating in programs under federal child
nutrition laws shall establish a local school wellness policy for all
schools under the LEA's jurisdiction, which shall, at a minimum,
include all the elements required in 7 CFR 210.30.

R277-719-7. Miscellaneous Provisions.

(1) Ifa school does not participate in programs under federal
child nutrition laws, the school shall adopt a written policy for the
sale of all foods that are not part of the meal service, including
vending, a la carte or other food sales.

(2) A policy required under Subsection (1):

(a) shall apply to all foods sold anywhere on the school
campus during the school day ; and

(b) may use the definitions for competitive foods and wellness
policies contained in 7 CFR 210.11 and 7 CFR 210.30.

(3) Alocal superintendent or school principal or director shall
designate an individual who shall maintain documentation of
compliance with this R277-719.

KEY: schools, foods, nutrition, vending machines
April 9, 2018
Notice of Continuation February 26, 2018

Art X Sec 3
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R277. Education, Administration.
R277-746. Driver Education Programs for Utah Schools.
R277-746-1. Definitions.
A. "Board" means the Utah State Board of Education.
B. "USOE" means the Utah State Office of Education.

R277-746-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-13-201(4) which directs the
Board to prescribe rules for driver education classes in the public
schools and Section 53A-1-401(3) which allows the Board to adopt
rules in accordance with its responsibilities.

B. The purpose of this rule is to specify standards and
procedures for local school districts conducting automobile driver
education.

R277-746-3. Standards and Procedures.

A. Local school boards and school districts shall comply with
DRIVER EDUCATION FOR UTAH HIGH SCHOOLS
ORGANIZATION, ADMINISTRATION, AND STANDARDS,
Revised, August, 2011, as required by R277-100-5C, and available
from the USOE Driver Education Specialist and at all school district
offices.

B. The Board shall act in accordance with DRIVER
EDUCATION FOR UTAH HIGH SCHOOLS ORGANIZATION,
ADMINISTRATION, AND STANDARDS, Utah State Office of
Education, Revised, August, 2011, to determine and evaluate
standards and operating procedures for automobile driver education
programs conducted by local school districts.

KEY: driver education
November 8, 2011 53A-13-201(4)
Notice of Continuation April 2, 2018 53A-1-401(3)
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R277. Education, Administration.
R277-751. Special Education Extended School Year (ESY).
R277-751-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Extended school year (ESY)" means an extension of the
school district or charter school traditional school year to provide
special education and related services to a student with a disability,
in accordance with the student's IEP, and at no cost to the student's
parents. ESY services shall meet the standards of Part B of the
Individuals with Disabilities Education Act (IDEA), 20 U.S.C.
1401(3) and the State Board of Education Special Education Rules.

C. "ESY services" means the individualized education
program provided by the school to a student with a disability during
the ESY.

D. "FAPE" means a free appropriate public education which
includes special education and related services that are provided at
public expense, under public supervision and direction, and without
charge; meet the standards of the USOE and Part B of the
Individuals with Disabilities Education Act (IDEA), 20 U.S.C.
1401(3), include preschool, elementary school and secondary school
education in Utah; and are provided in conformity with an IEP that
meets the requirements of Part B of the IDEA and Utah State Board
of Education Special Education Rules.

E. "[EP" means a written statement of an individualized
education program by an IEP team and developed, reviewed, and
revised in accordance with Utah State Board of Education Special
Education Rules and the Part B of the IDEA.

F. "[EP team" means a group of individuals that is responsible
for developing, reviewing, and revising an IEP for a student with a
disability.

G. "LEA" means a local education agency which includes
school boards/public school districts, charter schools, and, for the
purposes of this rule, the Utah Schools for the Deaf and the Blind.

H. "Procedural Safeguards" means the procedural rights
designed to protect the rights of students with disabilities and their
parents. Requirements are defined in IDEA and Utah State Board
of Education Special Education Rules, and include the parent's right
to participate in meetings, review educational records, request an
independent educational evaluation, receive written prior notice of
actions proposed or refused by the LEA, and consent to evaluations
and special education services. Procedural Safeguards also describe
dispute resolution options.

I.  "Regression" means reversion to a lower level of
functioning, evidenced by a decrease in the level of basic behavioral
or academic patterns, or both, or skills, which occurs as a result of
an interruption in educational programming. These behaviors or
skills are specified on a student's current IEP.

J. "Recoupment”" means recovery of basic behavioral or
academic patterns, or both, or skills, specified on the IEP, to a level
demonstrated prior to the interruption of educational programming.

K. "Student with a disability" means a student who meets
eligibility criteria for special education and related services, as
defined in the Utah State Board of Education Special Education
Rules.

L. "USOE" means the Utah State Office of Education.

R277-751-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-402(1)(c) which directs the
Board to adopt rules regarding services to students with disabilities
and Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B. The purpose of this rule is to specify the standards for the
special education ESY.

R277-751-3. Determining Eligibility.
A. A student eligible for ESY is:
(1) astudent who has been determined as eligible under Utah

State Board of Education Special Education Rules and Part B of the
IDEA; and

(2) astudent whose IEP team has determined, based upon a
review of multiple data sources and factors, on an individual basis,
an ESY is required to receive FAPE.

B. The student's IEP shall reflect the IEP team's decision
regarding need for ESY services.

(1) Parents shall be provided with written prior notice of
proposal or refusal to provide ESY services.

(2) If determined as eligible for ESY services, the IEP team
shall determine the appropriate ESY services, based on the student's
individual needs.

(3) ESY eligibility decisions and written prior notice of ESY
services shall be provided to parents in sufficient time to permit
accessing dispute resolution options of the Procedural Safeguards,
in the event of a dispute.

R277-751-4. ESY Program Standards.

A. The primary goal for a student requiring ESY services is to
maintain the current level of the student's academic and functional
skills and behavior in areas identified by the student's IEP in order
to provide FAPE.

B. LEAs may not:

(1) limit ESY to particular categories of disabilities or
particular ages or grade levels of students.

(2) unilaterally limit the type, amount, or duration of ESY
services provided for students.

(3) limit data consideration by IEP teams to only an analysis
of regression and recoupment.

C. LEAs shall ensure that:

(1) ESY student services are provided in the least restrictive
environment.

(2) ESY teachers and paraprofessionals meet IDEA's highly
qualified requirements.

R277-751-5. Division of Responsibilities.

A. The duties of the Utah State Office of Education shall
include:

(1) monitoring ESY compliance through:

(@) LEA program administrative reviews, such as Utah
Program Improvement Planning System (UPIPS) monitoring;

(b) requiring student attendance and membership
accountability.

(2) providing technical assistance to LEAs;

(3) collecting data on:

(a) the number, disabilities, and levels of students served;

(b) the types of program delivery models used,

(c) costs of the ESY services in LEASs;

(d) program effectiveness.

(4) developing guidelines for LEAs.

B. The duties of LEAs shall include:

(1) establishing LEA procedures which are in accordance with
Board rules;

(2) providing professional development and on-site visits to
assure that Board and LEA procedures are appropriately understood
and implemented;

(3) establishing timelines to accomplish the purposes of this
rule;

(4) analyzing LEA needs, reported by professionals, for ESY
services for individual, eligible students;

(5) determining LEA ESY services parameters based upon
data received from educators on individual, eligible students. The
parameters shall include the personnel required to provide special
education and related services, location of services, and budget
specifications;

(6) ensuring parents and professionals have received
information about dispute resolution procedures for the appeal of
ESY eligibility decisions and ESY services parameters;

(7) implementing processes to collect program effectiveness



UAC (As of May 1, 2018) Printed: May 22, 2018 Page 100

data.

KEY: exceptional children, extended school year

June 7,2013 Art X Sec 3
Notice of Continuation April 2, 2018 53A-1-402(1)(c)

53A-1-401(3)
53A-17a-112(3)
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R313. Environmental Quality, Waste Management and
Radiation Control, Radiation.

R313-25. License Requirements for Land Disposal of
Radioactive Waste - General Provisions.

R313-25-1. Purpose and Authority.

(1) The purpose of this rule is to prescribe the requirements for
the issuance oflicenses for the land disposal of wastes received from
other persons.

(2) The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4), 19-3-104(7), 19-3-104(10),
and 19-3-104(11).

(3) The requirements of Rule R313-25 are in addition to, and
not in substitution for, other applicable requirements of these rules.

R313-25-2. Definitions.

As used in Rule R313-25, the following definitions apply:

"Active maintenance" means significant activity needed during
the period of institutional control to maintain a reasonable assurance
that the performance objectives in Sections R313-25-20 and R313-
25-21 are met. Active maintenance may include the pumping and
treatment of water from a disposal unit, the replacement of a disposal
unit cover, or other episodic or continuous measures. Active
maintenance does not include custodial activities like repair of
fencing, repair or replacement of monitoring equipment,
revegetation, minor additions to soil cover, minor repair of disposal
unit covers, and general disposal site upkeep.

"Approval application" means an application by a radioactive
waste facility regulated under Title 19, Chapter 3 or Title 19,
Chapter 5, for a permit, permit modification, license, license
amendment, or other authorization.

"Buffer zone" means a portion of the disposal site that is
controlled by the licensee and that lies under the disposal units and
between the disposal units and the boundary of the site.

"Competitive site-specific estimate" means a market-based cost
estimate identifying and calculating the reasonable closure costs of
a land disposal facility, including the cost of each activity in the
closure, post-closure and institutional care of such facility, and
market-based overhead(s) provided in sufficient detail to allow the
Director to review and approve the same.

"Custodial agency" means an agency of the government
designated to act on behalf of the government owner of the disposal
site.

"Day" for purposes of this Rule means calendar days.

"Disposal" means the isolation of wastes from the biosphere by
placing them in a land disposal facility.

"Disposal site" means that portion of a land disposal facility
which is used for disposal of waste. It consists of disposal units and
a buffer zone.

"Disposal unit" means a discrete portion of the disposal site
into which waste is placed for disposal. For near-surface disposal,
the disposal unit may be a trench.

"Engineered barrier" means a man-made structure or device
intended to improve the land disposal facility's performance under
Rule R313-25.

"Groundwater permit" means a groundwater quality discharge
permit issued under the authority of Title 19, Chapter 5 and Rule
R317-6.

"Hydrogeologic unit" means a soil or rock unit or zone that has
a distinct influence on the storage or movement of ground water.

"Inadvertent intruder" means a person who may enter the
disposal site after closure and engage in activities unrelated to post
closure management, such as agriculture, dwelling construction, or
other pursuits which could, by disturbing the site, expose
individuals to radiation.

"Intruder barrier" means a sufficient depth of cover over the
waste that inhibits contact with waste and helps to ensure that
radiation exposures to an inadvertent intruder will meet the
performance objectives set forth in Rule R313-25, or engineered
structures that provide equivalent protection to the inadvertent

intruder.

"Land disposal facility" means the land, buildings and
structures, and equipment which are intended to be used for the
disposal of radioactive waste. Land disposal facility also includes
any land, buildings and structures, and equipment adjacent to such
land disposal facility used for the receipt, storage, treatment, or
processing of radioactive waste.

"Monitoring" means observing and making measurements to
provide data to evaluate the performance and characteristics of the
disposal site.

"Near-surface disposal facility" means a land disposal facility
in which waste is disposed of within approximately the upper 30
meters of the earth's surface.

"Site closure and stabilization" means those actions that are
taken upon completion of operations that prepare the disposal site
for custodial care, and that assure that the disposal site will remain
stable and will not need ongoing active maintenance.

"Stability" means structural stability.

"Surveillance" means monitoring and observation of the
disposal site to detect needs for maintenance or custodial care, to
observe evidence of intrusion, and to ascertain compliance with
other license and regulatory requirements.

"Tolling period," for purposes of this Rule, means a period
during which days are not counted toward the deadlines specified in
Subsections R313-25-6(3)(c), (4)(c)(), (5)(b)(), and (6)(b)(i).

"Treatment" means the stabilization or the reduction in volume
of waste by a chemical or a physical process.

"Unlicensed facility" means a structure, road, or property
adjacent to, but outside of, a licensed or permitted area and that is
not used for waste disposal or management.

"Waste" means those low-level radioactive wastes containing
radioactive material that are acceptable for disposal in a land
disposal facility. For the purposes of this definition, low-level
radioactive waste means radioactive waste not classified as high-
level radioactive waste, transuranic waste, spent nuclear fuel, or
byproduct material as defined in (b), (c), and (d) of the definition for
byproduct material found in Section R313-12-3.

R313-25-3. Pre-licensing Plan Approval Criteria for Siting of
Commercial Radioactive Waste Disposal Facilities.

(1) Persons proposing to construct or operate commercial
radioactive waste disposal facilities, including waste incinerators,
shall obtain a plan approval from the Director before applying for a
license. Plans shall meet the siting criteria and plan approval
requirements of Section R313-25-3.

(2) The siting criteria and plan approval requirements in
Section R313-25-3 apply to prelicensing plan approval
applications.

(3) Treatment and disposal facilities, including commercial
radioactive waste incinerators, shall not be located:

(a) within or underlain by:

(i) national, state, and county parks, monuments, and
recreation areas; designated wilderness and wilderness study areas;
wild and scenic river areas;

(if) ecologically and scientifically significant natural areas,
including wildlife management areas and habitats for listed or
proposed endangered species as designated by federal law;

(iii) 100 year floodplains;

(iv) areas 200 feet distant from Holocene faults;

(v) underground mines, salt domes and salt beds;

(vi) dam failure flood areas;

(vii) areas subject to landslide, mud flow, or other earth
movement, unless adverse impacts can be mitigated;

(viii) farmlands classified or evaluated as "prime", "unique",
or of "statewide importance” by the U.S. Department of
Agricultural Soil Conservation Service under the Prime Farmland
Protection Act;

(ix) areas five miles distant from existing permanent
dwellings, residential areas, and other habitable structures,
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including schools, churches, and historic structures;

(x) areas five miles distant from surface waters including
intermittent streams, perennial streams, rivers, lakes, reservoirs, and
wetlands;

(xi) areas 1000 feet distant from archeological sites to which
adverse impacts cannot reasonably be mitigated;

(xii) recharge zones of aquifers containing ground water
which has a total dissolved solids content of less than 10,000 mg/1;
or

(xiii) drinking water source protection areas designated by the
Utah Drinking Water Board;

(b) in areas:

(i) above or underlain by aquifers containing ground water
which has a total dissolved solids content of less than 500 mg/l and
which aquifers do not exceed state ground water standards for
pollutants;

(if) above or underlain by aquifers containing ground water
which has a total dissolved solids content between 3000 and 10,000
mg/1 when the distance from the surface to the ground water is less
than 100 ft.;

(i) areas of extensive withdrawal of water, mineral or energy
resources.

(iv) above or underlain by weak and unstable soils, including
soils that lose their ability to support foundations as a result of
hydrocompaction, expansion, or shrinkage;

(v) above or underlain by karst terrains.

(4) Commercial radioactive waste disposal facilities may not
be located within a distance to existing drinking water wells and
watersheds for public water supplies of five years ground water
travel time plus 1000 feet.

(5) The plan approval siting application shall include
hydraulic conductivity and other information necessary to estimate
adequately the ground water travel distance.

(6) The plan approval siting application shall include the
results of studies adequate to identify the presence of ground water
aquifers in the area of the proposed site and to assess the quality of
the ground water of all aquifers identified in the area of the
proposed site.

(7) Emergency response and safety.

(a) The plan approval siting application shall demonstrate the
availability and adequacy of services for on-site emergencies,
including medical and fire response. The application shall provide
written evidence that the applicant has coordinated on-site
emergency response plans with the local emergency planning
committee (LEPC).

(b) The plan approval siting application shall include a
comprehensive plan for responding to emergencies at the site.

(c) The plan approval siting application shall show proposed
routes for transportation of radioactive wastes within the state. The
plan approval siting application shall address the transportation
means and routes available to evacuate the population at risk in the
event of on-site accidents, including spills and fires.

(8) The plan approval siting application shall provide
evidence that if the proposed disposal site is on land not owned by
state or federal government, that arrangements have been made for
assumption of ownership in fee by a state or federal agency.

(9) Siting Authority. The Director recognizes that Titles 10
and 17 of the Utah Code give cities and counties authority for local
use planning and zoning. Nothing in Section R313-25-3 precludes
cities and counties from establishing additional requirements as
provided by applicable state and federal law.

R313-25-4. License Required.

(1) Persons shall not receive, possess, store, treat, or dispose
of waste at a land disposal facility unless authorized by a license
issued by the Director pursuant to the Utah Radiation Control Act
and Rules R313-25 and R313-22.

(2) Persons shall file an application with the Director pursuant
to Section R313-22-32 and obtain a license as provided in Rule

R313-25 before commencement of construction of a land disposal
facility. Failure to comply with this requirement may be grounds for
denial of a license and other penalties established by law and rules.

R313-25-5. Content of Application.

In addition to the requirements set forth in Section R313-22-
33, an application to receive from others, possess, and dispose of
wastes shall consist of general information, specific technical
information, institutional information, and financial information as
set forth in Sections R313-25-7 through R313-25-11.

R313-25-6. Director Review of Application.

(1) The Director shall review each approval application to
determine whether it complies with applicable statutory and
regulatory requirements. Approval applications will be categorized
as Category 1, 2, 3 and 4 applications, as provided in Subsections
R313-25-6(2) through (5).

(2) Category 1 applications.

(a) A Category 1 application is an application that:

(i) is administrative in nature;

(ii) requires limited scrutiny by the Director; and

(iii) does not require public comment.

(b) Examples of a Category 1 application include an
application to:

(i) correct typographical errors;

(ii) Change the name, address, or phone number of persons or
agencies identified in the license or permit;

(iii) change the procedures or location for maintaining
records; or

(iv) extend the date for compliance with a permit or license
requirement by no more than 120 days.

(c) The Director shall review and approve or deny a Category
1 application within 30 days after the day on which the Director
Receives the application.

(3) Category 2 applications:

(a) A Category 2 application is one that is not a Category 1, 3
or 4 application.

(b) Examples of a Category 2 application include:

(1) Increase in process, storage, or disposal capacity

(i) Change engineering design, construction, or process
controls;

(iii) Approve a proposed corrective action plan; or

(iv) Transfer direct control of a license or groundwater permit.

(c)(i) The Director shall review and approve or deny a
Category 2 application within 180 days after the day on which the
Director receives the application.

(if) The period described in Subsection R313-25-6(3)(c)(1)
shall be tolled as provided in Subsection R313-25-6(7).

(4) Category 3 applications.

(a) Category 3 application is an application for:

(i) aradioactive waste license renewal;

(i) a groundwater permit renewal;

(iii) an amendment to an existing radioactive waste license or
groundwater permit to allow a new disposal cell;

(iv) an amendment to an existing radioactive waste license or
groundwater permit that would allow the facility to eliminate
groundwater monitoring; or

(v) approval of a radioactive waste disposal facility closure
plan.

(b)) The Director shall review and approve or deny a
Category 3 application within 365 days after the day on which the
Director receives the application.

(ii) The period described in Subsection R313-25-6(4)(b)(i)
shall be tolled as provided in Subsection R313-25-6(7).

(5) Category 4 applications.

(a) A Category 4 application is an application for:

(i) anew radioactive waste license; or

(ii) a new groundwater permit.

(b)(i) The Director shall review and approve or deny a
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Category 4 application within 540 days after the day on which the
Director receives the application.

(i) The period described in Subsection R313-25-6(5)(b)(1)
shall be tolled as provided in Subsection R313-25-6(7).

(6)(a) Within 60 days after the day on which the Director
receives a Category 2, 3 or 4 approval application, the Director shall
determine whether the application is complete and contains all the
information necessary to process it for approval and make a finding
by issuance of a written:

(i) notice of completeness to the applicant; or

(ii) notice of deficiency to the applicant, including a list of the
additional information necessary to complete the application.

(b) The Director shall review written information submitted in
response to a notice of deficiency within 30 days after the day on
which the Director receives the supplemental information and shall
again follow the procedures specified in Subsection R313-25-
6(1)(a).

(c) If a document that is submitted as an application is
substantially deficient, the Director may determine that it does not
qualify as an application. Any such determination shall be made
within 45 days of the document's submission and will include the
Director's written findings.

(7) Tolling Periods. The periods specified for the Director's
review and approval or denial under Subsections R313-25-6(3)(c)(i),
(4)(b)(i), and (5)(b)(i) shall be tolled:

(a) while an owner or operator of a facility responds to the
Director's request for information;

(b) during a public comment period; and

(c) while the federal government reviews the application.

(8) The Director shall prepare a detailed written explanation
of the technical and regulatory basis for the Director's approval or
denial of an approval application.

R313-25-7. General Information.

The general information shall include the following:

(1) identity of the applicant including:

(a) the full name, address, telephone number, and description
of the business or occupation of the applicant;

(b) if the applicant is a partnership, the names and addresses
of the partners and the principal location where the partnership does
business;

(c) if the applicant is a corporation or an unincorporated
association;

(i) the state where it is incorporated or organized and the
principal location where it does business; and

(ii) the names and addresses of its directors and principal
officers; and

(d) if the applicant is acting as an agent or representative of
another person in filing the application, the applicant shall provide,
with respect to the other person, information required under
Subsection R313-25-7(1).

(2) Qualifications of the applicant shall include the following;

(a) the organizational structure of the applicant, both offsite
and onsite, including a description of lines of authority and
assignments of responsibilities, whether in the form of
administrative directives, contract provisions, or otherwise;

(b) the technical qualifications, including training and
experience of the applicant and members of the applicant's staff, to
engage in the proposed activities. Minimum training and
experience requirements for personnel filling key positions
described in Subsection R313-25-7(2)(a) shall be provided;

(c) adescription of the applicant's personnel training program;
and

(d) the plan to maintain an adequate complement of trained
personnel to carry out waste receipt, handling, and disposal
operations in a safe manner.

(3) A description of:

(a) the location of the proposed disposal site;

(b) the general character of the proposed activities;

(c) the types and quantities of waste to be received, possessed,
and disposed of}

(d) plans for use of the land disposal facility for purposes
other than disposal of wastes; and

(e) the proposed facilities and equipment; and

(4) proposed schedules for construction, receipt of waste, and
first emplacement of waste at the proposed land disposal facility.

R313-25-8. Specific Technical Information.

The application shall include certain technical information.
The following information is needed to determine whether or not
the applicant or licensee can meet the performance objectives and
the applicable technical requirements of Rule R313-25:

(1) A description of the natural and demographic disposal site
characteristics shall be based on and determined by disposal site
selection and characterization activities. The description shall
include geologic, geochemical, geotechnical, hydrologic, ecologic,
archaeologic, meteorologic, climatologic, and biotic features of the
disposal site and vicinity.

(2) Descriptions of the design features of the land disposal
facility and of the disposal units for near-surface disposal shall
include those design features related to infiltration of water;
integrity of covers for disposal units; structural stability of backfill,
wastes, and covers; contact of wastes with standing water; disposal
site drainage; disposal site closure and stabilization; elimination to
the extent practicable of long-term disposal site maintenance;
inadvertent intrusion; occupational exposures; disposal site
monitoring; and adequacy of the size of the buffer zone for
monitoring and potential mitigative measures.

(3) Descriptions of the principal design criteria and their
relationship to the performance objectives.

(4) Descriptions of the natural events or phenomena on which
the design is based and their relationship to the principal design
criteria.

(5) Descriptions of codes and standards which the applicant
has applied to the design, and will apply to construction of the land
disposal facilities.

(6) Descriptions of the construction and operation of the land
disposal facility. The description shall include as a minimum the
methods of construction of disposal units; waste emplacement; the
procedures for and areas of waste segregation; types of intruder
barriers; onsite traffic and drainage systems; survey control
program; methods and areas of waste storage; and methods to
control surface water and ground water access to the wastes. The
description shall also include a description of the methods to be
employed in the handling and disposal of wastes containing
chelating agents or other non-radiological substances which might
affect meeting the performance objectives of Rule R313-25

(7) A description of the disposal site closure plan, including
those design features which are intended to facilitate disposal site
closures and to eliminate the need for active maintenance after
closure.

(8) Identification of the known natural resources at the
disposal site whose exploitation could result in inadvertent intrusion
into the wastes after removal of active institutional control.

(9) Descriptions of the kind, amount, classification and
specifications of the radioactive material proposed to be received,
possessed, and disposed of at the land disposal facility.

(10) Descriptions of quality assurance programs, tailored to
low-level waste disposal, including audit and managerial controls,
for the determination of natural disposal site characteristics and for
quality control during the design, construction, operation, and
closure of the land disposal facility and the receipt, handling, and
emplacement of waste.

(11) A description of the radiation safety program for control
and monitoring of radioactive effluents to ensure compliance with
the performance objective in Section R313-25-20 and monitoring of
occupational radiation exposure to ensure compliance with the
requirements of Rule R313-15 and to control contamination of
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personnel, vehicles, equipment, buildings, and the disposal site. The
applicant shall describe procedures, instrumentation, facilities, and
equipment appropriate to both routine and emergency operations.

(12) A description of the environmental monitoring program
to provide data and to evaluate potential health and environmental
impacts and the plan for taking corrective measures if migration is
indicated.

(13) Descriptions of the administrative procedures that the
applicant will apply to control activities at the land disposal facility.

(14) A description of the facility electronic recordkeeping
system as required in Section R313-25-33.

R313-25-9. Technical Analyses.

(1) The licensee or applicant shall conduct a site-specific
performance assessment and receive Director approval prior to
accepting any radioactive waste if:

(a) the waste was not considered in the development of the
limits on Class A waste and not included in the analyses of the Draft
Environmental Impact Statement on 10 CFR Part 61 "Licensing
Requirements for Land Disposal of Radioactive Waste," NUREG-
0782. U.S. Nuclear Regulatory Commission. September 1981, or

(b) the waste is likely to result in greater than 10 percent of the
dose limits in Section R313-25-19 during the time period at which
peak dose would occur, or

(c) the waste will result in greater than 10 percent of the total
site source term over the operational life of the facility, or

(d) the disposal of the waste would result in an unanalyzed
condition not considered in Rule R313-25.

(2) A licensee that has a previously-approved site-specific
performance assessment that addressed a radioactive waste for
which a site-specific performance assessment would otherwise be
required under Subsection R313-25-9(1) shall notify the Director of
the applicability of the previously-approved  site-specific
performance assessment at least 60 days prior to the anticipated
acceptance of the radioactive waste.

(3) The licensee shall not accept radioactive waste until the
Director has approved the information submitted pursuant to
Subsections R313-25-9(1) or (2).

(4) The licensee or applicant shall also include in the specific
technical information the following analyses needed to demonstrate
that the performance objectives of Rule R313-25 will be met:

(a) Analyses demonstrating that the general population will be
protected from releases of radioactivity shall consider the pathways
of air, soil, ground water, surface water, plant uptake, and
exhumation by burrowing animals. The analyses shall clearly
identify and differentiate between the roles performed by the natural
disposal site characteristics and design features in isolating and
segregating the wastes. The analyses shall clearly demonstrate a
reasonable assurance that the exposures to humans from the release
of radioactivity will not exceed the limits set forth in Section R313-
25-20.

(b) Analyses of the protection of inadvertent intruders shall
demonstrate a reasonable assurance that the waste classification and
segregation requirements will be met and that adequate barriers to
inadvertent intrusion will be provided.

(c) Analysis of the protection of individuals during operations
shall include assessments of expected exposures due to routine
operations and likely accidents during handling, storage, and
disposal of waste. The analysis shall provide reasonable assurance
that exposures will be controlled to meet the requirements of Rule
R313-15.

(d) Analyses of the long-term stability of the disposal site shall
be based upon analyses of active natural processes including
erosion, mass wasting, slope failure, settlement of wastes and
backfill, infiltration through covers over disposal areas and adjacent
soils, surface drainage of the disposal site, and the effects of
changing lake levels. The analyses shall provide reasonable
assurance that there will not be a need for ongoing active
maintenance of the disposal site following closure.

(5)(a) Notwithstanding Subsection R313-25-9(1), any facility
that proposes to land dispose of significant quantities of
concentrated depleted uranium (more than one metric ton in total
accumulation) after June 1, 2010, shall submit for the Director's
review and approval a performance assessment that demonstrates
that the performance standards specified in 10 CFR Part 61 and
corresponding provisions of Utah rules will be met for the total
quantities of concentrated depleted uranium and other wastes,
including wastes already disposed of and the quantities of
concentrated depleted uranium the facility now proposes to dispose.
Any such performance assessment shall be revised as needed to
reflect ongoing guidance and rulemaking from NRC. For purposes
of this performance assessment, the compliance period shall be a
minimum of 10,000 years. Additional simulations shall be
performed for the period where peak dose occurs and the results
shall be analyzed qualitatively.

(b) No facility may dispose of significant quantities of
concentrated depleted uranium prior to the approval by the Director
of the performance assessment required in Subsection R313-25-
9(5)(a).

(c) For purposes of this Subsection R313-25-9(5) only,
"concentrated depleted uranium" means waste with depleted
uranium concentrations greater than 5 percent by weight.

R313-25-10. Institutional Information.

The institutional information submitted by the applicant shall
include:

(1) A certification by the federal or state agency which owns
the disposal site that the agency is prepared to accept transfer of the
license when the provisions of Section R313-25-17 are met and will
assume responsibility for institutional control after site closure and
for post-closure observation and maintenance.

(2) Evidence, if the proposed disposal site is on land not
owned by the federal or a state government, that arrangements have
been made for assumption of ownership in fee by the federal or a
state agency.

R313-25-11. Financial Information.

This information shall demonstrate that the applicant is
financially qualified to carry out the activities for which the license
is sought. The information shall meet other financial assurance
requirements of Rule R313-25.

R313-25-12. Requirements for Issuance of a License.

A license for the receipt, possession, and disposal of waste
containing radioactive material will be issued by the Director upon
finding that:

(1) the issuance of the license will not constitute an
unreasonable risk to the health and safety of the public;

(2) the applicant is qualified by reason of training and
experience to carry out the described disposal operations in a
manner that protects health and minimizes danger to life or
property;

(3) the applicant's proposed disposal site, land disposal facility
design, land disposal facility operations, including equipment,
facilities, and procedures, disposal site closure, and post-closure
institutional control, are adequate to protect the public health and
safety as specified in the performance objectives of Section R313-
25-20;

(4) the applicant's proposed disposal site, land disposal facility
design, land disposal facility operations, including equipment,
facilities, and procedures, disposal site closure, and post-closure
institutional control are adequate to protect the public health and
safety in accordance with the performance objectives of Section
R313-25-21;

(5) the applicant's proposed land disposal facility operations,
including equipment, facilities, and procedures, are adequate to
protect the public health and safety in accordance with Rule R313-
15;



UAC (As of May 1, 2018)

Printed: May 22, 2018

Page 105

(6) the applicant's proposed disposal site, land disposal facility
design, land disposal facility operations, disposal site closure, and
post-closure institutional control plans are adequate to protect the
public health and safety in that they will provide reasonable
assurance of the long-term stability of the disposed waste and the
disposal site and will eliminate to the extent practicable the need for
continued maintenance of the disposal site following closure;

(7) the applicant's demonstration provides reasonable
assurance that the requirements of Rule R313-25 will be met;

(8) the applicant's proposal for institutional control provides
reasonable assurance that control will be provided for the length of
time found necessary to ensure the findings in Subsections R313-25-
12(3) through (6) and that the institutional control meets the
requirements of Section R313-25-29.

(9) the financial or surety arrangements meet the requirements
of Rule R313-25.

R313-25-13. Conditions of Licenses.

(1) A license issued under Rule R313-25, or a right
thereunder, may not be transferred, assigned, or disposed of, either
voluntarily or involuntarily, directly or indirectly, through transfer of
control of the license to a person, unless the Director finds, after
securing full information, that the transfer is in accordance with the
provisions of the Radiation Control Act and Rules and gives his
consent in writing in the form of a license amendment.

(2) The Director may require the licensee to submit written
statements under oath.

(3) The license will be terminated only on the full
implementation of the final closure plan, including post-closure
observation and maintenance, as approved by the Director.

(4) The licensee shall submit to the provisions of the Act now
or hereafter in effect, and to all findings and orders of the Director.
The terms and conditions of the license are subject to amendment,
revision, or modification, by reason of amendments to, or by reason
of rules, and orders issued in accordance with the terms of the Act
and these rules.

(5) Persons licensed by the Director pursuant to Rule R313-25
shall confine possession and use of the materials to the locations and
purposes authorized in the license.

(6) The licensee shall not dispose of waste until the Director
has inspected the land disposal facility and has found it to conform
with the description, design, and construction described in the
application for a license.

(7) The Director may incorporate, by rule or order, into
licenses at the time of issuance or thereafter, additional
requirements and conditions with respect to the licensee's receipt,
possession, and disposal of waste as the Director deems appropriate
or necessary in order to:

(a) protect health or to minimize danger to life or property;

(b) require reports and the keeping of records, and to provide
for inspections of licensed activities as the Director deems necessary
or appropriate to effectuate the purposes of the Radiation Control
Act and Rules.

(8) The authority to dispose of wastes expires on the
expiration date stated in the license. An expiration date on a license
applies only to the above ground activities and to the authority to
dispose of waste. Failure to renew the license shall not relieve the
licensee of responsibility for implementing site closure, post-closure
observation, and transfer of the license to the site owner.

R313-25-14. Application for Renewal or Closure.

(1) An application for renewal or an application for closure
under Section R313-25-15 shall be filed at least 90 days prior to
license expiration.

(2) Applications for renewal of a license shall be filed in
accordance with Sections R313-25-5 and R313-25-7 through 25-11.
Applications for closure shall be filed in accordance with Section
R313-25-15. Information contained in previous applications,
statements, or reports filed with the Director under the license may

be incorporated by reference if the references are clear and specific.
(3) If a licensee has filed an application in proper form for
renewal of a license, the license shall not expire unless and until the
Director has taken final action to deny application for renewal.
(4) In evaluating an application for license renewal, the
Director will apply the criteria set forth in Section R313-25-12.

R313-25-15. Contents of Application for Site Closure and
Stabilization.

(1) Prior to final closure of the disposal site, or as otherwise
directed by the Director, the licensee shall submit an application to
amend the license for closure. This closure application shall include
a final revision and specific details of the land disposal facility
closure plan included in the original license application submitted
and approved under Section R313-25-8(7). The plan shall include
the following:

(a) additional geologic, hydrologic, or other data pertinent to
the long-term containment of emplaced wastes obtained during the
operational period;

(b) the results of tests, experiments, or other analyses relating
to backfill of excavated areas, closure and sealing, waste migration
and interaction with emplacement media, or other tests,
experiments, or analyses pertinent to the long-term containment of
emplaced waste within the disposal site;

(c) proposed revision of plans for:

(i) decontamination or dismantlement of surface facilities;

(ii) backfilling of excavated areas; or

(iii) stabilization of the disposal site for post-closure care.

(d) Significant new information regarding the environmental
impact of closure activities and long-term performance of the
disposal site.

(2) Upon review and consideration of an application to amend
the license for closure submitted in accordance with Subsection
R313-25-15(1), the Director shall issue an amendment authorizing
closure if there is reasonable assurance that the long-term
performance objectives of Rule R313-25 will be met.

R313-25-16. Post-Closure Observation and Maintenance.

The licensee shall observe, monitor, and carry out necessary
maintenance and repairs at the disposal site until the site closure is
complete and the license is transferred by the Director in
accordance with Section R313-25-17. The licensee shall remain
responsible for the disposal site for an additional five years. The
Director may approve closure plans that provide for shorter or
longer time periods of post-closure observation and maintenance, if
sufficient rationale is developed for the variance.

R313-25-17. Transfer of License.

Following closure and the period of post-closure observation
and maintenance, the licensee may apply for an amendment to
transfer the license to the disposal site owner. The license shall be
transferred when the Director finds:

(1) that the disposal site was closed according to the licensee's
approved disposal site closure plan;

(2) that the licensee has provided reasonable assurance that the
performance objectives of Rule R313-25 have been met;

(3) that funds for care and records required by Subsections
R313-25-33(4) and (5) have been transferred to the disposal site
owner;

(4) that the post-closure monitoring program is operational
and can be implemented by the disposal site owner; and

(5) that the Federal or State agency which will assume
responsibility for institutional control of the disposal site is prepared
to assume responsibility and ensure that the institutional
requirements found necessary under Subsection R313-25-12(8) will
be met.

R313-25-18. Termination of License.
(1) Following the period of institutional control needed to
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meet the requirements of Section R313-25-12, the licensee may
apply for an amendment to terminate the license.

(2) This application will be reviewed in accordance with the
provisions of Section R313-22-32.

(3) Alicense shall be terminated only when the Director finds:

(a) that the institutional control requirements of Subsection
R313-25-12(8) have been met;

(b) that additional requirements resulting from new
information developed during the institutional control period have
been met;

(c) that permanent monuments or markers warning against
intrusion have been installed; and

(d) that records required by Subsections R313-25-33(4) and
(5) have been sent to the party responsible for institutional control
of the disposal site and a copy has been sent to the Director
immediately prior to license termination.

R313-25-19. General Requirement.

Land disposal facilities shall be sited, designed, operated,
closed, and controlled after closure so that reasonable assurance
exists that exposures to individuals do not exceed the limits stated in
Sections R313-25-20 and 25-23.

R313-25-20. Protection of the General Population from
Releases of Radioactivity.

Concentrations of radioactive material which may be released
to the general environment in ground water, surface water, air, soil,
plants or animals shall not result in an annual dose exceeding an
equivalent of 0.25 mSv (0.025 rem) to the whole body, 0.75 mSv
(0.075 rem) to the thyroid, and 0.25 mSv (0.025 rem) to any other
organ of any member of the public. No greater than 0.04 mSv
(0.004 rem)committed effective dose equivalent or total effective
dose equivalent to any member of the public shall come from
groundwater. Reasonable efforts should be made to maintain
releases of radioactivity in effluents to the general environment as
low as is reasonably achievable.

R313-25-21.
Intrusion.
Design, operation, and closure of the land disposal facility
shall ensure protection of any individuals inadvertently intruding
into the disposal site and occupying the site or contacting the waste
after active institutional controls over the disposal site are removed.

Protection of Individuals from Inadvertent

R313-25-22. Protection of Individuals During Operations.

Operations at the land disposal facility shall be conducted in
compliance with the standards for radiation protection set out in
Rule R313-15 of these rules, except for release of radioactivity in
effluents from the land disposal facility, which shall be governed by
Section R313-25-20. Every reasonable effort should be made to
maintain radiation exposures as low as is reasonably achievable,
ALARA.

R313-25-23. Stability of the Disposal Site After Closure.

The disposal facility shall be sited, designed, used, operated,
and closed to achieve long-term stability of the disposal site and to
eliminate, to the extent practicable, the need for ongoing active
maintenance of the disposal site following closure so that only
surveillance, monitoring, or minor custodial care are required.

R313-25-24. Disposal Site Suitability Requirements for Land
Disposal - Near-Surface Disposal.

(1) The primary emphasis in disposal site suitability is given
to isolation of wastes and to disposal site features that ensure that the
long-term performance objectives are met.

(2) The disposal site shall be capable of being characterized,
modeled, analyzed and monitored.

(3) Within the region where the facility is to be located, a
disposal site should be selected so that projected population growth

and future developments are not likely to affect the ability of the
disposal facility to meet the performance objectives of Rule R313-
25.

(4) Areas shall be avoided having known natural resources
which, if exploited, would result in failure to meet the performance
objectives of Rule R313-25.

(5) The disposal site shall be generally well drained and free
of areas of flooding or frequent ponding. Waste disposal shall not
take place in a 100-year flood plain, coastal high-hazard area or
wetland, as defined in Executive Order 11988, "Floodplain
Management Guidelines."

(6) Upstream drainage areas shall be minimized to decrease
the amount of runoff which could erode or inundate waste disposal
units.

(7) The disposal site shall provide sufficient depth to the water
table that ground water intrusion, perennial or otherwise, into the
waste will not occur. The Director will consider an exception to this
requirement to allow disposal below the water table if it can be
conclusively shown that disposal site characteristics will result in
molecular diffusion being the predominant means of radionuclide
movement and the rate of movement will result in the performance
objectives being met. In no case will waste disposal be permitted in
the zone of fluctuation of the water table.

(8) The hydrogeologic unit used for disposal shall not
discharge ground water to the surface within the disposal site.

(9) Areas shall be avoided where tectonic processes such as
faulting, folding, seismic activity, vulcanism, or similar phenomena
may occur with such frequency and extent to significantly affect the
ability of the disposal site to meet the performance objectives of
Rule R313-25 or may preclude defensible modeling and prediction
of long-term impacts.

(10) Areas shall be avoided where surface geologic processes
such as mass wasting, erosion, slumping, landsliding, or weathering
occur with sufficient such frequency and extent to significantly
affect the ability of the disposal site to meet the performance
objectives of Rule R313-25, or may preclude defensible modeling
and prediction of long-term impacts.

(11) The disposal site shall not be located where nearby
facilities or activities could adversely impact the ability of the site to
meet the performance objectives of Rule R313-25 or significantly
mask the environmental monitoring program.

R313-25-25. Disposal Site Design for Near-Surface Land
Disposal.

(1) Site design features shall be directed toward long-term
isolation and avoidance of the need for continuing active
maintenance after site closure.

(2) The disposal site design and operation shall be compatible
with the disposal site closure and stabilization plan and lead to
disposal site closure that provides reasonable assurance that the
performance objectives will be met.

(3) The disposal site shall be designed to complement and
improve, where appropriate, the ability of the disposal site's natural
characteristics to assure that the performance objectives will be met.

(4) Covers shall be designed to minimize, to the extent
practicable, water infiltration, to direct percolating or surface water
away from the disposed waste, and to resist degradation by surface
geologic processes and biotic activity.

(5) Surface features shall direct surface water drainage away
from disposal units at velocities and gradients which will not result
in erosion that will require ongoing active maintenance in the
future.

(6) The disposal site shall be designed to minimize to the
extent practicable the contact of water with waste during storage, the
contact of standing water with waste during disposal, and the
contact of percolating or standing water with wastes after disposal.

R313-25-26. Near Surface Land Disposal Facility Operation
and Disposal Site Closure.
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(1) Wastes designated as Class A pursuant to Section R313-
15-1009 of these rules shall be segregated from other wastes by
placing them in disposal units which are sufficiently separated from
disposal units for the other waste classes so that any interaction
between Class A wastes and other wastes will not result in the
failure to meet the performance objectives of Rule R313-25. This
segregation is not necessary for Class A wastes if they meet the
stability requirements of Subsection R313-15-1009(2)(b).

(2) Wastes designated as Class C pursuant to Section R313-
15-1009 shall be disposed of so that the top of the waste is a
minimum of five meters below the top surface of the cover or shall
be disposed of with intruder barriers that are designed to protect
against an inadvertent intrusion for at least 500 years.

(3) Except as provided in Subsection R313-25-1(1), only
waste classified as Class A, B, or C shall be acceptable for near-
surface disposal. Wastes shall be disposed of in accordance with the
requirements of Subsections R313-25-26(4) through 11.

(4) Wastes shall be emplaced in a manner that maintains the
package integrity during emplacement, minimizes the void spaces
between packages, and permits the void spaces to be filled.

(5) Void spaces between waste packages shall be filled with
earth or other material to reduce future subsidence within the fill.

(6) Waste shall be placed and covered in a manner that limits
the radiation dose rate at the surface of the cover to levels that at a
minimum will permit the licensee to comply with all provisions of
Sections R313-15-301 and 302 at the time the license is transferred
pursuant to Section R313-25-17.

(7) The boundaries and locations of disposal units shall be
accurately located and mapped by means of a land survey. Near-
surface disposal units shall be marked in such a way that the
boundaries of the units can be easily defined. Three permanent
survey marker control points, referenced to United States
Geological Survey or National Geodetic Survey control stations,
shall be established on the site to facilitate surveys. The United
States Geological Survey or National Geodetic Survey control
stations shall provide horizontal and vertical controls as checked
against United States Geological Survey or National Geodetic
Survey record files.

(8) A buffer zone of land shall be maintained between any
buried waste and the disposal site boundary and beneath the
disposed waste. The buffer zone shall be of adequate dimensions to
carry out environmental monitoring activities specified in
Subsection R313-25-27(4) and take mitigative measures if needed.

(9) Closure and stabilization measures as set forth in the
approved site closure plan shall be carried out as the disposal units
are filled and covered.

(10) Active waste disposal operations shall not have an
adverse effect on completed closure and stabilization measures.

(11) Only wastes containing or contaminated with radioactive
material shall be disposed of at the disposal site.

(12) Proposals for disposal of waste that are not generally
acceptable for near-surface disposal because the wastes form and
disposal methods shall be different and, in general, more stringent
than those specified for Class C waste, may be submitted to the
Director for approval.

R313-25-27. Environmental Monitoring.

(1) At the time a license application is submitted, the
applicant shall have conducted a preoperational monitoring program
to provide basic environmental data on the disposal site
characteristics. The applicant shall obtain information about the
ecology, meteorology, climate, hydrology, geology, geochemistry,
and seismology of the disposal site. For those characteristics that are
subject to seasonal variation, data shall cover at least a 12-month
period.

(2) During the land disposal facility site construction and
operation, the licensee shall maintain an environmental monitoring
program. Measurements and observations shall be made and
recorded to provide data to evaluate the potential health and

environmental impacts during both the construction and the
operation of the facility and to enable the evaluation of long-term
effects and need for mitigative measures. The monitoring system
shall be capable of providing early warning of releases of waste
from the disposal site before they leave the site boundary.

(3) After the disposal site is closed, the licensee responsible
for post-operational surveillance of the disposal site shall maintain
a monitoring system based on the operating history and the closure
and stabilization of the disposal site. The monitoring system shall
be capable of providing early warning of releases of waste from the
disposal site before they leave the site boundary.

(4) The licensee shall have plans for taking corrective
measures if the environmental monitoring program detects
migration of waste which would indicate that the performance
objectives may not be met.

R313-25-28.
Operations.

The Director may, upon request or on the Director's own
initiative, authorize provisions other than those set forth in Sections
R313-25-25 and 25-27 for the segregation and disposal of waste
and for the design and operation of a land disposal facility on a
specific basis, if it finds reasonable assurance of compliance with
the performance objectives of Rule R313-25.

Alternative Requirements for Design and

R313-25-29. Institutional Requirements.

(1) Land Ownership. Disposal of waste received from other
persons may be permitted only on land owned in fee by the Federal
or a State government.

(2) Institutional Control. The land owner or custodial agency
shall conduct an institutional control program to physically control
access to the disposal site following transfer of control of the
disposal site from the disposal site operator. The institutional
control program shall also include, but not be limited to, conducting
an environmental monitoring program at the disposal site, periodic
surveillance, minor custodial care, and other equivalents as
determined by the Director, and administration of funds to cover the
costs for these activities. The period of institutional controls will be
determined by the Director, but institutional controls may not be
relied upon for more than 100 years following transfer of control of
the disposal site to the owner.

R313-25-30. Applicant Qualifications and Assurances.

The applicant shall show that it either possesses the necessary
funds, or has reasonable assurance of obtaining the necessary funds,
or by a combination of the two, to cover the estimated costs of
conducting all licensed activities over the planned operating life of
the project, including costs of construction and disposal.

R313-25-31.
Stabilization.

(1) The applicant shall provide assurances prior to the
commencement of operations, and a licensee shall provide
assurances annually, that sufficient funds are or will be available to
carry out land disposal facility closure and stabilization, including:

(a) decontamination or dismantlement of land disposal facility
structures, and

(b) closure and stabilization of the disposal site so that
following transfer of the disposal site to the site owner, the need for
ongoing active maintenance is eliminated to the extent practicable
and only minor custodial care, surveillance, and monitoring are
required. These assurances shall be based on Director approved
cost estimates reflecting the Director approved plan for disposal site
closure and stabilization. The applicant's or the licensee's cost
estimates shall take into account total costs that would be incurred
if an independent contractor were hired to perform the closure and
stabilization work, in accordance with R313-25-31.5.

(2) In order to avoid unnecessary duplication and expense, the
Director will accept financial sureties that have been consolidated

Funding for Disposal Site Closure and
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with earmarked financial or surety arrangements established to meet
requirements of Federal or other State agencies or local
governmental bodies for decontamination, closure, and stabilization
as to any unlicensed facility. The Director will accept these
arrangements only if they are considered adequate to satisfy the
requirements of Section R313-25-31 and if they clearly identify the
portion of the surety which covers the closure of such unlicensed
facility and is committed for use in accomplishing these activities.

(3) The licensee's financial or surety arrangement shall be
submitted annually for review by the Director to assure that
sufficient funds will be available for completion of the closure plan.

(4) The amount of the licensee's financial or surety
arrangement shall change in accordance with changes in the
predicted costs of closure and stabilization. Factors affecting
closure and stabilization cost estimates include inflation, increases
in the amount of disturbed land, changes in engineering plans,
closure and stabilization that have already been accomplished, and
other conditions affecting costs. The financial or surety
arrangement shall be sufficient at all times to cover the costs of
closure and stabilization of the disposal units that are expected to be
used before the next license renewal.

(5) The financial or surety arrangement shall be written for a
specified period of time and shall be automatically renewed unless
the person who issues the surety notifies the Director; the
beneficiary, the site owner; and the principal, the licensee, not less
than 90 days prior to the renewal date of its intention not to renew.
In such a situation, the licensee shall submit a replacement surety
within 30 days after notification of cancellation. Ifthe licensee fails
to provide a replacement surety acceptable to the Director, the
beneficiary may collect on the original surety.

(6) Proof of forfeiture shall not be necessary to collect the
surety so that, in the event that the licensee could not provide an
acceptable replacement surety within the required time, the surety
shall be automatically collected prior to its expiration. The
conditions described above shall be clearly stated on surety
instruments.

(7) Financial or surety arrangements generally acceptable to
the Director include surety bonds, cash deposits, certificates of
deposit, deposits of government securities, escrow accounts,
irrevocable letters or lines of credit, trust funds, and combinations of
the above or other types of arrangements as may be approved by the
Director.  Self-insurance, or an arrangement which essentially
constitutes self-insurance, will not satisfy the surety requirement for
private sector applicants.

(8) The licensee's financial or surety arrangement shall remain
in effect until the closure and stabilization program has been
completed and approved by the Director, and the license has been
transferred to the site owner.

(9) The financial assurance shall be based on an annual
estimate and shall include closure and post-closure costs in all areas
subject to the licensed or permitted portions of the facility;

(10) Financial assurance for an unlicensed facility that
supports the operation of a licensed or permitted facility shall
include the estimated cost of:

(a) the removal of structures;

(b) the testing of structures, roads, and property to ensure no
radiological contamination has occurred outside of the licensed area;
and

(c) stabilization and water infiltration control,

(11) Financial assurance cost estimates for a single approved
waste disposal unit for which the volume of waste already placed
and proposed to be placed in the unit within the surety period is less
than the full waste capacity of the unit shall reflect the closure and
post-closure costs for a waste disposal unit smaller than the
approved waste disposal unit, if the unit could be reduced in size,
meet closure requirements, and reduce closure costs;

(12) Financial assurance cost estimates for two approved
adjacent waste disposal units that have been approved to be
combined into a single unit and for which the combined volume of

waste already placed and proposed to be placed in the units within
the surety period is less than the combined waste capacity for the
two separate units shall reflect either two separate waste disposal
units or a single combined unit, whichever has the lowest closure
and post-closure costs;

(13) The licensee or permittee shall annually propose closure
and post-closure costs upon which financial assurance amounts are
based, including costs of potential remediation at the licensed or
permitted facility and, notwithstanding the obligations described in
Subsection R313-25-31(10), any unlicensed facility;

(14) To provide the information in Subsection R313-25-
31(13), the licensee or permittee shall provide:

(a) a proposed annual cost estimate using the current edition
of RS Means Facilities Construction Cost Data or using a process,
including an indirect cost multiplier, previously agreed to between
the licensee or permittee and the Director; or

(b)(1) for an initial financial assurance determination and for
each financial assurance determination every five years thereafter, a
proposed competitive site-specific estimate for closure and post-
closure care of the facility at least once every five years; and

(ii) for each year between a financial assurance determination
described in Subsection R313-25-31(14)(b)(i), a proposed financial
assurance estimate that accounts for current site conditions and that
includes an annual inflation adjustment to the financial assurance
determination using the Gross Domestic Product Implicit Price
Deflator of the Bureau of Economic Analysis, United States
Department of Commerce, calculated by dividing the latest annual
deflator by the deflator for the previous year; and

(15) The Director shall:

(a) annually review the licensee's or permittee's proposed
closure and postclosure estimate; and

(b) approve the estimate if the Director determines that the
estimate would be sufficient to provide for closure and post-closure
costs.

R313-25-31.5. Calculation of Closure Costs.

(1) In order to demonstrate the adequacy of closure,
stabilization, post-closure, and institutional control funding in
compliance with Section 19-3-104 and Subsection R313-25-
31(1)(b), the applicant or licensee shall establish the level of costs
that an independent contractor would incur by reliance on one of
two methods, as follows:

(@) using the current edition of RS Means Facility
Construction Cost Data; or

(b) using a competitive site-specific estimate.

(2) Any proposed competitive site-specific estimate submitted
pursuant to Subsection R313-25-31(14)(b)(i) shall:

(a) be certified by a professional engineer or geologist
licensed in Utah; and

(b) include sufficient detail so that the Director can determine
that the cost estimate would be sufficient to provide for closure, post
closure costs, and institutional control costs in compliance with
Chapter 19-3 and Section R313-25-31.

(3) In the intervening four years following Director approval
of a competitive site-specific estimate, a proposed cost estimate that
accounts for current site conditions or changes to site conditions
under Subsection R313-25-31(14)(b)(ii) shall be submitted by using
either:

(a) the current edition of RS Means Facility Construction Cost
Data; or

(b) the cost estimating rationale developed in the approved
competitive site-specific estimate.

R313-25-32. Financial Assurances for Institutional Controls.
(1) Prior to the issuance of the license, the applicant shall
provide for Director approval, a binding arrangement, between the
applicant and the disposal site owner that ensures that sufficient
funds will be available to cover the costs of monitoring and required
maintenance during the institutional control period. The binding
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arrangement shall be reviewed annually by the Director to ensure
that changes in inflation, technology, and disposal facility
operations are reflected in the arrangements.

(2) Subsequent changes to the binding arrangement specified
in Subsection R313-25-32(1) relevant to institutional control shall
be submitted to the Director for prior approval.

R313-25-33. Maintenance of Records, Reports, and Transfers.

(1) Licensees shall maintain records and make reports in
connection with the licensed activities as may be required by the
conditions of the license or by the rules and orders of the Director.

(2) Records which are required by these rules or by license
conditions shall be maintained for a period specified by the
appropriate rules or by license condition. Ifa retention period is not
otherwise specified, these records shall be maintained and
transferred to the officials specified in Subsection R313-25-33(4) as
a condition of license termination unless the Director otherwise
authorizes their disposition.

(3) Records which shall be maintained pursuant to Rule R313-
25 may be the original or a reproduced copy or microfilm if this
reproduced copy or microfilm is capable of producing copy that is
clear and legible at the end of the required retention period.

(4) Notwithstanding Subsections R313-25-33(1) through (3),
copies of records of the location and the quantity of wastes
contained in the disposal site shall be transferred upon license
termination to the chief executive of the nearest municipality, the
chief executive of the county in which the facility is located, the
county zoning board or land development and planning agency, the
State Governor, and other state, local, and federal governmental
agencies as designated by the Director at the time of license
termination.

(5) Following receipt and acceptance of a shipment of waste,
the licensee shall record the date that the shipment is received at the
disposal facility, the date of disposal of the waste, a traceable
shipment manifest number, a description of any engineered barrier
or structural overpack provided for disposal of the waste, the
location of disposal at the disposal site, the condition of the waste
packages as received, discrepancies between the materials listed on
the manifest and those received, the volume of any pallets, bracing,
or other shipping or onsite generated materials that are
contaminated, and are disposed of as contaminated or suspect
materials, and evidence of leakage or damaged packages or
radiation or contamination levels in excess of limits specified in U.S.
Department of Transportation and Director regulations or rules. The
licensee shall briefly describe repackaging operations of the waste
packages included in the shipment, plus other information required
by the Director as a license condition.

(6) Licensees authorized to dispose of waste received from
other persons shall file a copy of their financial report or a certified
financial statement annually with the Director in order to update the
information base for determining financial qualifications.

(7)(a) Licensees authorized to dispose of waste received from
other persons, pursuant to Rule R313-25, shall submit annual
reports to the Director. Reports shall be submitted by the end of the
first calendar quarter of each year for the preceding year.

(b) The reports shall include:

(1) specification of the quantity of each of the principal
contaminants released to unrestricted areas in liquid and in airborne
effluents during the preceding year;

(ii) the results of the environmental monitoring program;

(iii) a summary of licensee disposal unit survey and
maintenance activities;

(iv) a summary, by waste class, of activities and quantities of
radionuclides disposed of;

(v) instances in which observed site characteristics were
significantly different from those described in the application for a
license; and

(vi) other information the Director may require.

(c) If the quantities of waste released during the reporting

period, monitoring results, or maintenance performed are
significantly different from those predicted, the report shall cover
this specifically.

(8) In addition to the other requirements in Section R313-25-
33, the licensee shall store, or have stored, manifest and other
information pertaining to receipt and disposal of radioactive waste
in an electronic recordkeeping system.

(a) The manifest information that must be electronically stored
is:

(i) that required in Appendix G of 10 CFR 20.1001 to
20.2402, (2006), which is incorporated into these rules by
reference, with the exception of shipper and carrier telephone
numbers and shipper and consignee certifications; and

(ii) that information required in Subsection R313-25-33(5).

(b) As specified in facility license conditions, the licensee
shall report the stored information, or subsets of this information, on
a computer-readable medium.

R313-25-34. Tests on Land Disposal Facilities.

Licensees shall perform, or permit the Director to perform, any
tests the Director deems appropriate or necessary for the
administration of the rules in Rule R313-25, including, but not
limited to, tests of}

(1) wastes;

(2) facilities used for the receipt, storage, treatment, handling
or disposal of wastes;

(3) radiation detection and monitoring instruments; or

(4) other equipment and devices used in connection with the
receipt, possession, handling, treatment, storage, or disposal of
waste.

R313-25-35. Director Inspections of Land Disposal Facilities.

(1) Licensees shall afford to the Director, at reasonable times,
opportunity to inspect waste not yet disposed of, and the premises,
equipment, operations, and facilities in which wastes are received,
possessed, handled, treated, stored, or disposed of.

(2) Licensees shall make available to the Director for
inspection, upon reasonable notice, records kept by it pursuant to
these rules. Authorized representatives of the Director may copy
and take away copies of, for the Director's use, any records required
to be kept pursuant to Rule R313-25.

KEY: radiation, radioactive waste disposal, depleted uranium

April 16,2018 19-3-104
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R315. Environmental Quality, Waste Management and
Radiation Control, Waste Management.

R315-15. Standards for the Management of Used Oil.
R315-15-1. Applicability, Prohibitions, and Definitions.

1.1 APPLICABILITY

This section identifies those materials that are subject to
regulation as used oil under R315-15. This section also identifies
some materials that are not subject to regulation as used oil under
R315-15, and indicates whether these materials may be a hazardous
waste as defined under R315-261.

(a) Used oil. It is presumed that used oil is to be recycled
unless a used oil handler disposes of used oil or sends used oil for
disposal. Except as provided in R315-15-1.2, the requirements of
R315-15 apply to used oil, and to materials identified in this section
as being subject to regulation as used oil, whether or not the used oil
or material exhibits any characteristics of hazardous waste identified
in R315-261-20 through 24.

(b) Mixtures of used oil and hazardous waste.

(1) Listed hazardous waste.

(i) Mixtures of used oil and hazardous waste which are listed
in R315-261-30 through 33 and 35 are subject to regulation as
hazardous waste under R315-261 rather than as used oil under
R315-15.

(ii) Rebuttable presumption for used oil. Used oil containing
more than 1,000 ppm total halogens is presumed to be a hazardous
waste because it has been mixed with halogenated hazardous waste
listed in R315-261-30 through 33 and 35. A person may rebut this
presumption by demonstrating that the used oil does not contain
hazardous waste, for example, by using an analytical method from
SW-846, Edition III, Update IV to show that the used oil does not
contain significant concentrations of halogenated hazardous
constituents listed in R315-261, Appendix VIIL.

(A) The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, ifthey are
processed, through a tolling arrangement as described in R315-15-
2.5(c), to reclaim metalworking oils/fluids. The presumption does
apply to metalworking oils/fluids if such oils/fluids are recycled in
any other manner, or disposed.

(B) The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils contaminated
with CFCs that have been mixed with used oil from sources other
than refrigeration units.

(2) Characteristic hazardous waste. A mixture of used oil and
hazardous waste that solely exhibits one or more of the hazardous
waste characteristics identified in R315-261-20 through 24 and a
mixtures of used oil and hazardous waste that is listed in R315-261-
30 through 33 and 35 solely because it exhibits one or more of the
characteristics of hazardous waste identified in R315-261-20
through 24 are subject to:

(1) Except as provided in R315-15-1(b)(2)(iii), regulation as
hazardous waste under R315-260 through 266, 268, 270, and 273
rather than as used oil under R315-15, if the resultant mixture
exhibits any characteristics of hazardous waste identified in R315-
261-20 through 24; or

(ii) Except as specified in R315-15-1.1(b)(2)(iii), regulation as
used oil under R315-15, ifthe resultant mixture does not exhibit any
characteristics of hazardous waste identified under R315-261-20
through 24.

(iii) Regulation as used oil under R315-15, if the mixture is of
used oil and a waste which is hazardous solely because it exhibits
the characteristic of ignitability, e.g., mineral spirits, provided that
the mixture does not exhibit the characteristic of ignitability under
R315-261-21.

(3) Very small quantity generator hazardous waste. Mixtures
of used oil and very small quantity generator hazardous waste
regulated under Section R315-262-14 are subject to regulation as
used oil under R315-15.

(c) Materials containing or otherwise contaminated with used
oil.

(1) Except as provided in R315-15-1.1(c)(2) materials
containing or otherwise contaminated with used oil from which the
used oil has been properly drained or removed to the extent possible
such that no visible signs of free-flowing oil remain in or on the
material:

(i) Are not used oil and thus not subject to R315-15, and

(i) If applicable, are subject to the hazardous waste
regulations R315-260 through 266, 268, 270, and 273, and R315-
101 and 102.

(2) Materials containing or otherwise contaminated with used
oil that are burned for energy recovery are subject to regulation as
used oil under R315-15.

(3) Used oil drained or removed from materials containing or
otherwise contaminated with used oil is subject to regulation as used
oil under R315-15.

(d) Mixtures of used oil with products.

(1) Except as provided in (d)(2) mixtures of used oil and fuels
or other fuel products are subject to regulation as used oil under
R315-15.

(2) Mixtures of used oil and diesel fuel mixed on site by the
generator of the used oil for use in the generator's own vehicles are
not subject to R315-15 after the used oil and diesel fuel have been
mixed. Prior to mixing, the used oil is subject to the requirements
of R315-15-2.

(e) Materials derived from used oil.

(1) Materials that are reclaimed from used oil that are used
beneficially and are not burned for energy recovery or used in a
manner constituting disposal, e.g., re-refined lubricants, are:

(1) Not used oil and thus are not subject to R315-15, and

(i) Not solid wastes and are thus not subject to the hazardous
waste regulations of R315-260 through 266, 268, 270, and 273 as
provided in R315-261-3(c)(2)(i).

(2) Materials produced from used oil that are burned for
energy recovery, e.g., used oil fuels, are subject to regulation as used
oil under R315-15.

(3) Except as provided in R315-15.1.1(e)(4), materials
derived from used oil that are disposed of or used in a manner
constituting disposal are:

(1) Not used oil and thus are not subject to R315-15, and

(ii) Are solid wastes and thus are subject to the hazardous
waste regulations R315-260 through 266, 268, 270, and 273 if the
materials are listed or identified as hazardous wastes.

(4) Used oil re-refining distillation bottoms that are used as
feedstock to manufacture asphalt products are not subject to R315-
15.

(f) Wastewater. Wastewater contaminated with de minimis
quantities of used oil, the discharge of which is subject to regulation
under either section 402 or section 307(b) of the Clean Water Act,
including wastewaters at facilities that have eliminated the discharge
of wastewater, are not subject to the requirements of Rule R315-15.
For purposes of this paragraph only, "de minimis" quantities of used
oils are defined as small spills, leaks, or drippings from pumps,
machinery, pipes, and other similar equipment during normal
operations or small amounts of oil lost to the wastewater treatment
system during washing or draining operations. This exception does
not apply if the used oil is discarded as a result of abnormal
manufacturing operations resulting in substantial leaks, spills, or
other releases, or to used oil recovered from wastewaters.

(g) Used oil introduced into crude oil pipelines or a petroleum
refining facility.

(1) Used oil mixed with crude oil or natural gas liquids, e.g.,
in a production separator or crude oil stock tank, for insertion into
a crude oil pipeline is exempt from the requirements of R315-15.
The used oil is subject to the requirements of R315-15 prior to the
mixing of used oil with crude oil or natural gas liquids.

(2) Mixtures of used oil and crude oil or natural gas liquids
containing less than 1% used oil that are being stored or transported
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to a crude oil pipeline or petroleum refining facility for insertion into
the refining process at a point prior to crude distillation or catalytic
cracking are exempt from the requirements of R315-15.

(3) Used oil that is inserted into the petroleum refining facility
process before crude distillation or catalytic cracking without prior
mixing with crude oil is exempt from the requirements of R315-15,
provided that the used oil constitutes less than 1% of the crude oil
feed to any petroleum refining facility process unit at any given time.
Prior to insertion into the petroleum refining facility process, the
used oil is subject to the requirements of R315-15.

(4) Except as provided in R315-15-1.1 (g)(5), used oil that is
introduced into a petroleum refining facility process after crude
distillation or catalytic cracking is exempt from the requirements of
R315-15 only if the used oil meets the specification of R315-15-1.2.
Prior to insertion into the petroleum refining facility process, the
used oil is subject to the requirements of R315-15.

(5) Used oil that is incidentally captured by a hydrocarbon
recovery system or wastewater treatment system as part of routine
process operations at a petroleum refining facility and inserted into
the petroleum refining facility process is exempt from the
requirements of R315-15. This exemption does not extend to used
oil that is intentionally introduced into a hydrocarbon recovery
system, e.g., by pouring collected used oil into the waste water
treatment system.

(6) Tank bottoms from stock tanks containing exempt
mixtures of used oil and crude oil or natural gas liquids are exempt
from the requirements of R315-15.

(h) Used oil on vessels. Used oil produced on vessels from
normal shipboard operations is not subject to Rule R315-15 until it
is transported ashore.

(1) Used oil containing PCBs. In addition to the requirements
of R315-15, marketers and burners of used oil who market used oil
containing PCBs at concentrations greater than or equal to 2 ppm
are subject to the requirements found in R315-15-18 and 40 CFR
761.20(c).

(j) Inspections. Any duly authorized employee of the
Director, may, at any reasonable time and upon presentation of
credentials, have access to and the right to copy any records relating
to used oil, and inspect, audit, or sample. Any authorized employee
obtaining samples shall give to the owner, operator or agent a receipt
describing the sample obtained and, if requested, a portion of each
sample of waste equal in volume or weight to the portion retained.
The employee may also make record of the inspection by
photographic, electronic, audio, video, or any other reasonable
means.

(k) Violations, Orders, and Hearings. If the Director has
reason to believe a person is in violation of any provision of R315-
15, procedural requirements for compliance shall follow Utah Code
Annotated 19-6-721 and Utah Administrative Code R305-7.

1.2 USED OIL SPECIFICATIONS

Used oil burned for energy recovery, and any fuel produced
from used oil by processing, blending, or other treatment, is subject
to regulation under R315-15 until:

(a) It has been demonstrated not to exceed any allowable
levels of the constituents and properties shown in Table 1;

(b) The person making that claim complies with R315-15-7.3,
R315-15-7.4, and R315-15-7.5(b); and

(¢) The used oil is delivered to a used oil burner.

TABLE 1
USED OIL NOT EXCEEDING ANY ALLOWABLE LEVEL IS NOT
SUBJECT TO R315-15-6 WHEN BURNED FOR ENERGY RECOVERY(1)

Constituent/property Allowable level

Arsenic 5 ppm maximum
Cadmium 2 ppm maximum
Chromium 10 ppm maximum

Lead 100 ppm maximum

Flash point 100 degrees F minimum
Total halogens 4,000 ppm maximum(2)

(1) The allowable Tevels in Table 1 do not apply to
mixtures of used oil and hazardous waste that continue to
beregulated as hazardous waste. See R315-15-1.1(b).

(2) Used oil containing more than 1,000 ppm total halogens
is presumed to be a hazardous waste under the rebuttable
presumption described in R315-15-1.1(b)(1). Such used oil is
subject to R315-266-100 through 112, rather than R315-15 when
burned for energy recovery unless the presumption of mixing can
be successfully rebutted.

Note: Applicable standards for the marketing and burning
of used oil containing any quantifiable level (2 ppm) of PCBs
are found in 40 CFR 761.20(e), 2013 edition, incorporated by
reference, and R315-15-18. Prohibition of PCB oil dilution is
described in 40 CFR 279.10 and 40 CFR 761.20(e).

1.3 PROHIBITIONS

Except as authorized by the Director, a person may not place,
discard, or otherwise dispose of used oil in any of the following
manners:

(a) Surface impoundment and waste piles. Used oil shall not
be managed in surface impoundments or waste piles unless the units
are subject to regulation under R315-264 or R315-265.

(b) Use as a dust suppressant, weed suppressant, or for road
oiling. The use of used oil as a dust suppressant, weed suppressant,
or for road oiling or other similar use is prohibited. Any disposal of
used oil on the ground is prohibited under Utah Code Annotated 19-
6-706(1)(a)(ii).

(c) A person may not mix or commingle used oil with the
following substances, except as incidental to the normal course of
processing, mechanical, or industrial operations:

(1) Solid waste that is to be disposed of in any solid waste
treatment, storage, or disposal facility, except as authorized by the
Director; or

(2) Any hazardous waste so the resulting mixture may not be
recycled or used for other beneficial purpose as authorized under
R315-15.

(d) Used oil shall not be disposed in a solid waste treatment,
storage, or disposal facility, except for the disposal of hazardous
used oil as authorized under R315-261.

(e) Used oil shall not be disposed in sewers, drainage systems,
septic tanks, surface or ground waters, watercourses, or any body of
water.

1.4 BURNING IN PARTICULAR UNITS

Burning in particular units. Off-specification used oil fuel may
be burned for energy recovery only in the devices described in
R315-15-6.2(a).

1.5 DISPOSAL OF DE MINIMIS USED OIL

(a) R315-15-1.3 does not apply to release of de minimis
quantities of used oil identified under Utah Code Annotated 19-6-
706(4)(a) except for the requirements of 19-6-706(i) and (ii).

(b) A person may dispose of an item or substance that
contains de minimis amounts of oil in disposal facilities in
accordance with Utah Code Annotated 19-6-706 (2) (a) if:

(1) To the extent that all oil has been reasonably removed
from the item or substance; and

(2) No free flowing oil remains in the item or substance.

1.6 USED OIL FILTERS

(a) Disposal of Used Oil Filters. A person may dispose of a
nonterne plated used oil filter as a non-hazardous solid waste when
that filter is gravity hot-drained by one of the methods described in
R315-15-1.6(b) and is not mixed with hazardous waste defined in
R315-261.

(b) "Gravity hot-drained" means drained for not less than 12
hours near operating temperature but above 60 degrees Fahrenheit.
A nonterne used oil filter is a container of used oil and is subject to
R315-15 until it is gravity hot-drained by one of the following
methods:

(1) puncturing the filter anti-drain back valve or the filter
dome end and gravity hot-draining;

(2) gravity hot-draining and crushing;

(3) dismantling and gravity hot-draining; or

(4) any other equivalent gravity hot-draining method
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authorized by the Director that will remove used oil from the filter
at least as effectively as the methods listed in R315-15-1.6(b)(1)
through (3).

1.7 DEFINITIONS

(a) Definitions of terms used in R315-15 are found in: R315-
15-1.7(b) through (h) and R315-260.

(b) The term "de minimis quantities of used oil" defined in
Utah Code Annotated 19-6-706(4)(b), and 19-6-708(3)(a) means
small spills, leaks, or drippings from pumps, machinery, pipes, and
other similar equipment during normal operations and does not
apply to used oil discarded as a result of abnormal operations
resulting in substantial leaks, spills, or other releases. Nor does it
apply to accumulations of quantities of used oil that pose a potential
threat to human health or the environment.

(c) "Financial responsibility" means the mechanism by which
a person who has a financial obligation satisfies that obligation.

(d) "Used oil" means any oil, refined from crude oil or
synthetic oil, that has been used and as a result of that use is
contaminated by physical or chemical impurities. Used oil includes
engine oil, transmission fluid, compressor oils, metalworking oils,
hydraulic oil, brake fluid, oils used as buoyants, lubricating greases,
electrical insulating, and dialectic oils.

(e) "Polychlorinated biphenyl (PCB)" means any chemical
substance that is limited to the biphenyl molecule that has been
chlorinated to varying degrees or any combination of substances
which contains such substance.

(f) "On-specification used oil" means used oil that does not
exceed levels of constituents and properties specified in R315-15-
1.2.

(g) "Off-specification used oil" means used oil that exceeds
levels of constituents and properties specified in R315-15-1.2.

(h) "Parts per million (ppm)" means a weight-per-weight ratio
used to describe concentrations. Parts per million (ppm) is the
number of units of mass of a contaminant per million units of total
mass (e.g., micrograms per gram).

1.8 LABORATORY ANALYSES

Laboratory analyses used to satisfy the requirements of R315-
15 shall be performed by a laboratory that holds a current Utah
Certification for environmental laboratories issued by the Utah
Department of Health, Laboratory Improvement under R444-14
Utah Administrative Code. The laboratory shall be certified for the
method(s) and analyte(s) applied to generate the environmental data.

R315-15-2. Standards for Used Oil Generators.

2.1 APPLICABILITY

(a) General. Except as provided in paragraphs (a)(1) through
(a)(4) of this section, R315-15-2 applies to all used oil generators.
A used oil generator is any person, by site, whose act or process
produces used oil or whose act first causes used oil to become
subject to regulation.

(1) Household "do-it-yourselfer" used oil generators.
Household "do-it-yourselfer" used oil generators are not subject to
regulation under R315-15, except for the prohibitions of R315-15-
1.3 and cleanup requirements of R315-15-9.

(2) Vessels. Vessels at sea or at port are not subject to R315-
15-2. For purposes of R315-15-2, used oil produced on vessels
from normal shipboard operations is considered to be generated at
the time it is transported ashore. The owner or operator of the
vessel and the person(s) removing or accepting used oil from the
vessel are co-generators of the used oil and are both responsible for
managing the used oil in compliance with R315-15-2 once the used
oil is transported ashore. The co-generators may decide among
themselves which party will fulfill the requirements of R315-15-2.

(3) Diesel fuel. Mixtures of used oil and diesel fuel mixed by
the generator of the used oil for use in the generator's own vehicles
are not subject to R315-15 once the used oil and diesel fuel have
been mixed. Prior to mixing, the used oil fuel is subject to the
requirements of R315-15-2.

(4) Farmers. Farmers who generate an average of 25 gallons

per month or less of used oil from vehicles or machinery used on the
farm in a calendar year are not subject to the requirements of R315-
15, except for the prohibitions of R315-15-1.3 and cleanup
requirements of R315-15-9.

(b) Other applicable provisions. Used oil generators who
conduct the following activities are subject to the requirements of
other applicable provisions of R315-15 as indicated in R315-
15.2.1(b)(1) through (5):

(1) Generators who transport used oil, except under the self-
transport provisions of R315-15-2.5(a) and (b), shall also comply
with R315-15-4.

(2)(i) Except as provided in R315-15-2.1(b)(2)(ii), generators
who process or re-refine used oil must also comply with R315-15-5.

(ii) Generators who perform the following activities are not
processors, provided that the used oil is generated onsite and is not
being sent offsite to a burner of on- or off-specification used oil fuel.

(A) Filtering, cleaning, or otherwise reconditioning used oil
before returning it for reuse by the generator;

(B) Separating used oil from wastewater generated onsite to
make the wastewater acceptable for discharge or reuse in
accordance with section 402 or section 307(b) of the Clean Water
Act or other applicable Federal or state regulations governing the
management or discharge of wastewater;

(C) Using oil mist collectors to remove small droplets of used
oil from in-plant air to make plant air suitable for continued
recirculation;

(D) Draining or otherwise removing used oil from materials
containing or otherwise contaminated with used oil in order to
remove excessive used oil to the extent possible in accordance with
R315-15-1.1(c); or

(E) Filtering, separating or otherwise reconditioning used oil
before burning it in a space heater in accordance with R315-15-2.4.

(3) Generators who burn off-specification used oil for energy
recovery, shall also comply with R315-15-6.

(4) Generators who direct shipments of off-specification used
oil from their facility to a used oil burner or first certify that used oil
that is to be burned for energy recovery meets the used oil fuel
specifications set forth in R315-15-1.2 shall also comply with R315-
15-7.

(5) Generators who dispose of used oil shall also comply with
R315-15-8.

2.2 HAZARDOUS WASTE MIXING

(a) Mixtures of used oil and hazardous waste shall be
managed in accordance with R315-15-1.1(b).

(b) The rebuttable presumption for used oil found in R315-15-
1.1(b)(1)(ii) applies to used oil managed by generators. Under this
rebuttable presumption, used oil containing greater than 1,000 ppm
total halogens is presumed to be a hazardous waste and thus shall be
managed as hazardous waste and not as used oil unless the
presumption is rebutted. However, the rebuttable presumption does
not apply to certain metalworking oil or fluids containing
chlorinated paraffins, if they are processed through a tolling
agreement to reclaim the metalworking oils or fluids, and certain
used oils removed from refrigeration units described in R315-15-
L1(D)(1)(i)(B).

2.3 USED OIL STORAGE

Used oil generators are subject to all applicable Spill
Prevention, Control and Countermeasures, 40 CFR 112, in addition
to the requirements of R315-15-2. Used oil generators are also
subject to the standards and requirements of R311-200 through
R311-209, Underground Storage Tanks, for used oil stored in
underground tanks whether or not the used oil exhibits any
characteristics of hazardous waste. In addition, used oil generators
are subject to the requirements of R315-15-2.

(a) Storage units. Used oil generators shall not store used oil
in units other than tanks, containers, or units subject to regulation
under R315-264 and R315-265.

(b) Condition of units. Containers and aboveground tanks
used to store used oil at generator facilities shall be:



UAC (As of May 1, 2018)

Printed: May 22, 2018

Page 113

(1) In good condition, with no severe rusting, apparent
structural defects or deterioration; and

(2) Not leaking.

(3) Tanks and containers for storage of used oil must be
closed during storage except when adding or removing used oil.

(4) Tanks and containers storage areas shall be managed to
prevent releases of used oil to the environment.

(c) Labels.

(1) Containers and aboveground tanks used to store used oil
at generator facilities shall be labeled or marked clearly with the
words "Used Oil".

(2) Fill pipes used to transfer used oil into underground
storage tanks at generator facilities shall be labeled or marked
clearly with the words "Used Oil."

(d) Response to releases. Upon detection of a release of used
oil to the environment not subject to the requirements of Section
R311-202-1, which incorporates by reference 40 CFR 280, Subpart
F, a generator shall comply with Section R315-15-9.

2.4 ON-SITE BURNING

On-site burners shall comply with R315-15-6 and, if
applicable, shall obtain an Air Quality permit.

(a) Generators may burn used oil in used oil-fired space
heaters without a used oil permit provided that:

(1) The heater burns only used oil that the owner or operator
generates;

(2) The heater is designed to have a maximum capacity of not
more than 0.5 million Btu per hour;

(3) The combustion gases from the heater are vented to the
outside ambient air;

(4) The generator has knowledge that the used oil has not been
mixed with hazardous waste; and

(5) The used oil is being legitimately burned to utilize its
energy content.

(b) Used Oil Collection Center(UOCC). If'it is registered as
a Used Oil Collection Center as authorized in R315-15-3, the
UOCC may burn used oil in used oil fired space heaters without a
used oil permit under the provision described in R315-15-2.4(a)
provided that the used oil is received from household do-it-
yourselfer generators or farmers described in R315-15-2.1(a)(4) or
the used oil is received from other generators and has been certified
to meet the used oil fuel specifications of R315-15-1.2 by a
registered used oil marketer in accordance with R315-15-7.

2.5 OFF-SITE SHIPMENTS

Except as provided in R315-15-2.5(a) through (c), a generator
shall ensure that its used oil is transported only by a transporter who
has obtained a Utah used oil transporter permit and has a current
used oil handler certificate issued by the Director and an EPA
identification number.

(a)  Self-transportation of small amounts to approved
collection centers. A generators may transport, without an EPA
identification number, a used oil transporter permit, or a current
used oil handler certificate, used oil that is generated at the
generator's site and used oil collected from household do-it-
yourselfers to a used oil collection center provided that:

(1) The generator transports the used oil in a vehicle owned by
the generator or owned by an employee of the generator;

(2) The generator transports no more than 55 gallons of used
oil at any time; and

(3) The generator transports the used oil to a used oil
collection center that is registered or permitted to manage used oil.

(b) Self-transportation of small amounts to aggregation points
owned by the generator. A generator may transport, without an
EPA identification number, a used oil transporter permit, or used oil
handler certificate, used oil that is generated at the generator's site to
an aggregation point provided that:

(1) The generator transports the used oil in a vehicle owned by
the generator or owned by an employee of the generator;

(2) The generator transports no more than 55 gallons of used
oil at any time; and

(3) The generator transports the used oil to an aggregation
point that is owned, operated, or both by the same generator.

(c) Tolling arrangements. Used oil generators may arrange for
used oil to be transported by a transporter without an EPA
identification number, a used oil transporter permit, or a current
used oil handler certificate if the used oil is reclaimed under a
contractual agreement under which reclaimed oil is returned by the
processor/re-refiner to the generator for use as a lubricant, cutting
oil, or coolant. The contract, known as a "tolling arrangement,"
shall indicate:

(1) The type of used oil and the frequency of shipments;

(2) That the vehicle used to transport the used oil to the
processing/re-refining facility and to deliver recycled used oil back
to the generator is owned and operated by the used oil processor/re-
refiner; and

(3) That reclaimed oil will be returned to the generator.

R315-15-3. Standards for Used Oil Collection Centers and
Aggregation Points.

3.1 DO-IT-YOURSELFER USED OIL COLLECTION
CENTERS TYPES A and B

(a) Applicability. R315-15-3.1 applies to owners or operators
of Type A and B used oil collection centers:

(1) Type A used oil collection center. Type A and B is any
site or facility that accepts/aggregates and stores used oil collected
only from household do-it-yourselfers (DIYers) in quantities not
exceeding five gallons per visit.

(2) Type B used oil collection center. Type B used oil
collection center is any site or facility that accepts/aggregates and
stores used oil collected from farmers as required by R315-15-
2.1(a)(4) in quantities not exceeding 55 gallons per visit from
farmers and not exceeding five gallons per visit from household do-
it-yourselfers.

(b) Type A or B used oil collection center requirements.
Owners or operators of Type A or B used oil collection centers
shall:

(1) Comply with the generator standards in R315-15-2.

(2) Beregistered with the Division of Waste Management and
Radiation Control to manage used oil as a used oil collection center
as required by R315-15-13.1; and

(3) Keep records of used oil collected by the collection center.
This does not include used oil generated on site from maintenance
and servicing operations. These records shall be kept for a
minimum of three years and shall contain the following
information:

(i) Name and address of generator or if unavailable, a written
description of how the used oil was received,

(ii) Quantity of used oil received;

(iii) Date the used oil is received; and

(iv) Volume of used oil picked up by a permitted transporter
and the transporter's name and EPA identification number.

(4) A Type A or B used oil collection center shall not accept
used oil from generators other than those specified in R315-15-
3.1(1) and (2).

(c) Reimbursements. Type A or B used oil collection centers
are classified as DIYer used oil collection centers and may be
reimbursed as described in R315-15-14.

3.2 USED OIL COLLECTION CENTERS - TYPES C AND
D

(a) Applicability. R315-15-3.2 applies to owners or operators
of Type C and D used oil collection centers.

(1) Type C used oil collection center is any site or facility that
accepts/aggregates and stores used oil collected from used oil
generators regulated under R315-15-2 who bring used oil to the
collection center in shipments of no more than 55 gallons under the
provisions of R315-15-2.5(a). Type C used oil collection centers
may also accept used oil from household do-it-yourselfers and
farmers described in R315-15-2.1(a)(4).

(2) A Type D used oil collection center is any site or facility
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that only accepts/aggregates and stores used oil collected from used
oil generators regulated under R315-15-2 who bring used oil to the
collection center in shipments of no more than 55 gallons under the
provisions of R315-15-2.5(a). Type D used oil collection centers do
not qualify for reimbursement.

(b) Used oil collection center Type C and D requirements.
Owners or operators of Types C and D used oil collection centers
shall:

(1) Comply with the generator standards in R315-15-2;

(2) Beregistered with the Division of Waste Management and
Radiation Control to manage used oil; and

(3) Keep records of used oil received from off-site sources and
transported from the collection center. This does not include used
oil generated onsite from maintenance and servicing operations.
These records shall be kept for a minimum of three years and shall
contain the following information:

(1) Name and address of generator or, if unavailable, a written
description of how the used oil was received;

(i) Quantity of used oil received;

(iii) Date the used oil is received; and

(iv) Volumes of used oil collected by a permitted transporter
and the transporter's name and federal EPA identification number.

(c) Reimbursements. Type C used oil collection centers may
be reimbursed as described in R315-15-14 for household do-it-
yourselfer and used oil generated by farmers as defined in R315-15-
3.1. Other generator used oil does not meet the reimbursement
criteria as do-it-yourselfer used oil and does not qualify for
reimbursement.

3.3 USED OIL AGGREGATION POINTS OWNED BY
THE GENERATOR

(a) Applicability. R315-15-3.3 applies to owners or operators
of all used oil aggregation points. A used oil aggregation point is
any site or facility that accepts, aggregates, or stores used oil
collected only from other used oil generation sites owned or
operated by the owner or operator of the aggregation point, from
which used oil is transported to the aggregation point in shipments
of 55 gallons or less under the provisions of R315-15-2.5(b). Used
oil aggregation points may also accept used oil from household do-
it-yourselfers as long as they register as do-it-yourselfer collection
centers, as described in R315-15-13.1, and comply with do-it-
yourselfer collection center standards in R315-15-3.1. Used oil
aggregation points that accept used oil from other generators shall
register as collection centers, as described in R315-15-13.2, and
comply with collection center standards in R315-15-3.2.

(b) Used oil aggregation point requirements. Owners or
operators of all used oil aggregation points shall comply with the
generator standards in R315-15-2.

R315-15-4. Standards for Used Oil Transporter and Transfer
Facilities.

4.1 APPLICABILITY

(a) General. R315-15-4 applies to all used oil transporters,
except as provided in R315-15-4.1(a)(1) through (4). Persons who
transport used oil, persons who collect used oil from more than one
generator and transport the collected used oil, and owners and
operators of used oil transfer facilities are used oil transporters.
Except as provided by R315-15-13.4(f), used oil transporters or
operators of used oil transfer facilities shall obtain a permit from the
Director prior to accepting any used oil for transportation or
transfer. The application for a permit shall include the information
required by R315-15-13.4. Used oil transporters and operators of
used oil transfer facilities shall obtain and maintain a used oil
handler certificate in accordance with R315-15-13.8.

(1) R315-15-4 does not apply to on-site transportation.

(2) R315-15-4 does not apply to generators who transport
shipments of used oil totaling 55 gallons or less from the generator
to a used oil collection center as specified in Subsection R315-15-
2.5(a).

(3) R315-15-4 does not apply to generators who transport

shipments of used oil totaling 55 gallons or less from the generator
to a used oil aggregation point owned or operated by the same
generator as specified in R315-15-2.5(b).

(4) R315-15-4 does not apply to transportation of used oil
from household do-it-yourselfers to a regulated used oil generator,
collection center, aggregation point, processor/re-refiner, or burner
subject to the requirements of R315-15. Except as provided in
R315-15-4.1(a)(1) through (a)(3), R315-15-4 does, apply to
transportation of collected household do-it-yourselfer used oil from
regulated used oil generators, collection centers, aggregation points,
or other facilities where household do-it-yourselfer used oil is
collected.

(b) Imports and exports. Transporters are subject to the
requirements of R315-15-4 from the time the used oil enters and
until the time it exits Utah.

(c) Vehicles used to transport hazardous waste. Unless
vehicles previously used to transport hazardous waste are emptied
as described in R315-261-7 prior to transporting used oil, the used
oil is considered to have been mixed with the hazardous waste and
shall be managed as hazardous waste unless, under the provisions
of R315-15-1.1(b), the hazardous waste/used oil mixture is
determined not to be hazardous waste.

(d) Vehicles used to transport PCB-contaminated material.
Unless vehicles previously used to transport PCB-contaminated
material are decontaminated as described in 40 CFR 761 Subpart S,
(2013 edition, incorporated by reference), prior to transporting used
oil, the used oil is considered to have been mixed with PCB-
contaminated material and shall be managed as PCB-contaminated
material in accordance with R315-15-18 and 40 CFR 761.

(e) Tanks, containers, and piping that contained PCB-
contaminated material. Unless tanks, containers, and piping that
previously contained PCB-contaminated material are
decontaminated as described in 40 CFR 761 Subpart S prior to
transferring used oil, the used oil is considered to have been mixed
with PCB-contaminated material in accordance with R315-15-18
and 40 CFR 761 Subpart S.

(f) Other applicable provisions. Used oil transporters who
conduct the following activities are also subject to other applicable
provisions of R315-15 as indicated in R315-15-4.1 (f)(1) through
5):

(1) Transporters who generate used oil shall also comply with
R315-15-2;

(2) Transporters who process or re-refine used oil, except as
provided in R315-15-4.2, shall also comply with R315-15-5;

(3) Transporters who burn off-specification used oil for
energy recovery shall also comply with R315-15-6;

(4) Transporters who direct shipments of off-specification
used oil from their facility to a used oil burner or first claim that
used oil that is to be burned for energy recovery meets the used oil
fuel specifications set forth in R315-15-1.2 shall also comply with
R315-15-7; and

(5) Transporters who dispose of used oil shall also comply
with R315-15-8.

4.2 RESTRICTIONS ON TRANSPORTERS WHO ARE
NOT ALSO PROCESSORS OR RE-REFINERS

(a) Used oil transporters may consolidate or aggregate loads
of used oil for purposes of transportation. However, except as
provided in R315-15-4.2(b), used oil transporters may not process
used oil unless they also comply with the requirements for
processors/re-refiners in R315-15-5.

(b)  Transporters may conduct incidental processing
operations that occur in the normal course of used oil
transportation, e.g., settling and water separation, but that are not
designed to produce, or make more amenable for production of,
used oil derived products unless they also comply with the
processor/re-refiner requirements in R315-15-5.

(c) Transporters of used oil that is removed from oil-bearing
electrical transformers and turbines and filtered by the transporter or
at a transfer facility prior to being returned to its original use are not
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subject to the processor/re-refiner requirements in R315-15-5.

4.3 NOTIFICATION

(a) Identification numbers. Used oil transporters who have not
previously complied with the notification requirements of RCRA
section 3010 shall comply with these requirements and obtain an
EPA identification number.

(b) Mechanics of notification. A used oil transporter who has
not received an EPA identification number may obtain one by
notifying the Director of his used oil activity by submitting either:

(1) A completed EPA Form 8700-12 or

(2) A letter to the Division requesting an EPA identification
number. The letter shall include the following information:

(i) Transporter company name;

(ii) Owner of the transporter company;

(iii) Mailing address for the transporter;

(iv) Name and telephone number for the transporter point of
contact;

(v) Type of transport activity, i.e., transport only, transport and
transfer facility, transfer facility only;

(vi) Location of all transfer facilities at which used oil is
stored; and

(vi)) Name and telephone number for a contact at each
transfer facility.

4.4 USED OIL TRANSPORTATION

(a) Deliveries. A used oil transporter shall deliver all used oil
received to:

(1) Another used oil transporter, provided that the transporter
has obtained an EPA identification number transporter, permit
number, and current used oil handler certificate issued by the
Director;

(2) A used oil processing/re-refining facility that has obtained
an EPA identification number, processing/refining permit, and
current used oil handler certificate issued by the Director;

(3) An off-specification used oil burner facility that has
obtained an EPA identification number, off-specification used oil
burner permit, and current used oil handler certificate issued by the
Director;

(4) A used oil transfer facility that has obtained an EPA
identification number, transfer facility permit, and current used oil
handler certificate issued by the Director; or

(5) An on-specification used oil burner facility.

(b) DOT Requirements. Used oil transporters shall comply
with all applicable requirements under the U.S. Department of
Transportation regulations in 49 CFR 171 through 180. Persons
transporting used oil that meets the definition of a hazardous
material in 49 CFR 171.8 shall comply with all applicable
regulations in 49 CFR 171 through 180.

(c) Used oil discharges. In the event of a used oil discharge,
a transporter shall comply with R315-15-9.

(d) The words "Used Oil" shall be clearly visible, in letters at
least two inches high, on all vehicles transporting bulk used oil.

4.5 REBUTTABLE PRESUMPTION FOR USED OIL

(a) To ensure that used oil is not a hazardous waste under the
rebuttable presumption of R315-15-1.1(b)(1)(ii), the used oil
transporter shall determine whether the total halogen content of used
oil being transported or stored at a transfer facility is below 1,000
ppm.

(b) The transporter shall make this determination by:

(1) Testing the used oil; or

(2) Applying and documenting generator knowledge of the
halogen content of the used oil in light of the materials or processes
used.

(c) Ifthe used oil contains greater than or equal to 1,000 ppm
total halogens, it is presumed to be a hazardous waste because it has
been mixed with halogenated hazardous waste listed in R315-261-
30 through 33 and 35. The owner or operator may rebut the
presumption by demonstrating that the used oil does not contain
hazardous waste, for example, by using an analytical method from
SW-846, Edition III, update IV to show that the used oil does not

contain significant concentrations of halogenated hazardous
constituents listed in R315-261 Appendix VIII.

(1)  The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they are
processed, through a tolling arrangement as described in R315-15-
2.5(c), to reclaim metalworking oils/fluids. The presumption does
apply to metalworking oils/fluids if such oils/fluids are recycled in
any other manner, or disposed.

(2) The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units if the CFCs are destined for reclamation. The
rebuttable presumption does apply to used oils contaminated with
CFCs that have been mixed with used oil from sources other than
refrigeration units.

(d) Record retention. Records of analyses conducted or
information used to comply with R315-15-4.5(a), (b), and (c) shall
be maintained by the transporter for at least three years.

4.6 USED OIL STORAGE AT TRANSFER FACILITIES

Used oil transporters are subject to all applicable Spill
Prevention, Control and Countermeasures, in accordance with 40
CFR 112, in addition to the requirements of R315-15-4. Used oil
transporters are also subject to the standards of R311, which
incorporates by reference 40 CFR 280, for used oil stored in
underground tanks whether or not the used oil exhibits any
characteristics of hazardous waste, in addition to the requirements
of R315-15-4.

(a) Applicability. R315-15-4 applies to used oil transfer
facilities. Used oil transfer facilities are transportation-related
facilities including loading docks, parking areas, storage areas, and
other areas where shipments of used oil are held for more than 24
hours during the normal course of transportation and not longer
than 35 days. Transfer facilities that store used oil for more than 35
days are subject to the processor/re-refiner requirements found in
R315-15-5.

(b) Storage units. Owners or operators of used oil transfer
facilities may not store used oil in units other than tanks, containers,
or units subject to regulation under R315-264 or R315-265.

(c) Condition ofunits. Containers and aboveground tanks and
tank systems, including their associated pipes and valves, used to
store used oil at transfer facilities shall be:

(1) In good condition, with no severe rusting, apparent
structural defects, or deterioration; and

(2) Not leaking.

(3) Tanks and containers for storage of used oil must be
closed during storage except when adding or removing used oil.

(4) Tanks and container storage areas shall have a
containment system that is designed and operated in accordance
with R315-264-170 through 178.

(d) Secondary containment. Containers and aboveground
tanks used to store used oil at transfer facilities, including their pipe
connections and valves, shall be equipped with a secondary
containment system.

(1) The secondary containment system shall consist of:

(i) Dikes, berms, or retaining walls; and

(ii) A floor. The floor shall cover the entire area within the
dikes, berms, or retaining walls except areas where existing portions
of existing aboveground tanks meet the ground.

(iii) Anequivalent secondary containment system approved by
the Director.

(2) The entire containment system, including walls and floors,
shall be sufficiently impervious to used oil to prevent any used oil
released into the containment system from migrating out of the
system to the soil, groundwater, or surface water.

(3) The secondary system shall be of sufficient extent to
prevent any used oil releases from tanks and containers in R315-15-
4.6(b), from migrating out of the system to the soil, groundwater, or
surface water.

(4) Water, used oil, or other liquids shall be removed from
secondary containment, including sumps, within 24 hours of
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discovery.

(5) Used oil shall not be stored or allowed to accumulate in
sumps and similar water containment structures at the facility. Any
used oil in such sumps beyond a surface sheen shall be removed
within 24 hours of discovery.

(6) Transporters loading to or from rail tanker cars shall also
comply with secondary containment requirements of R315-15-4.10.

(e) Labels.

(1) Containers and aboveground tanks used to store used oil
at transfer facilities shall be labeled or marked clearly with the
words "Used Oil."

(2) Fill pipes used to transfer used oil into underground
storage tanks at transfer facilities shall be labeled or marked clearly
with the words "Used Oil."

(f) Response to releases. Upon detection of a release of used
oil to the environment not subject to the requirements of R311-202-
1, which incorporates by reference 40 CFR 280, Subpart F, the
owner/operator of a transfer facility shall comply with R315-15-9.

4.7 TRACKING

(a) Acceptance. Used oil transporters and transfer facilities
shall keep a written record of each used oil shipment accepted for
transport. These records shall take the form of a log, invoice,
manifest, bill of lading, or other shipping documents. Written
records for each shipment shall include:

(1) The name and address of the generator, transporter,
transfer facility, burner, or processor/re-refiner who provided the
used oil for transport;

(2) The EPA identification number, if applicable, of the
generator, transporter, or processot/re-refiner who provided the used
oil for transport;

(3) Documentation demonstrating the transporter has met the
halogen determination requirements of R315-15-4.5 and, where
applicable, the PCB testing requirements of R315-15-18;

(4) The quantity of used oil accepted,;

(5) The date of acceptance; and

(6)(i) Except as provided in R315-15-4.7(a)(6)(ii), the
signature, dated upon receipt of the used oil, of a representative of
the generator, transporter, transfer facility, burner, or processor/re-
refiner who provided the used oil for transport.

(ii) Intermediate rail transporters are not required to sign the
record of acceptance.

(b) Deliveries. Used oil transporters and transfer facilities
shall keep a written record of each shipment of used oil that is
delivered to another used oil transporter, a transfer facility, burner,
processor/re-refiner, or disposal facility. Records of each delivery
shall include:

(1) The name and address of the receiving facility or
transporter;

(2) The EPA identification number of the receiving facility or
transporter;

(3) The quantity of used oil delivered,;

(4) The date of delivery; and

(5)(1) Except as provided in R315-15-4.7(a)(6)(ii), the
signature, dated upon receipt of the used oil, of a representative of
the receiving facility or transporter.

(ii) Intermediate rail transporters are not required to sign the
record of delivery.

(c) Exports of used oil. Used oil transporters shall maintain
the records described in R315-15-4.7(b)(1) through (b)(4) for each
shipment of used oil exported outside of Utah.

(d) Record retention. The records described in R315-15-
4.7(a), (b), and (c) shall be maintained for at least three years at a
specified facility approved by the Director.

(e) Reporting. Used oil transporter and transfer facilities shall
report annually by March 1 to the Director. The report shall be
consistent with the requirements of R315-15-13.4(d).

4.8 MANAGEMENT OF RESIDUES

Transporters who generate residues from the storage or
transport of used oil shall manage the residues as specified in R315-

15-1.1(e).

4.9 ACCEPTANCE OF OFF-SITE USED OIL

Used oil transporters and transfer facilities accepting used oil
from off-site shall ensure that the transporters delivering the used oil
have obtained a current used oil transporter permit and an EPA
identification number.

4.10 TRANSFER OF USED OIL TO OR FROM RAIL
CARS

(a) Spill prevention. Facilities or transporters loading or
unloading used oil from rail cars shall:

(1) Use spill pans beneath rail cars being loaded or unloaded
with used oil. These spill pans shall be placed inside and outside of
the track below the rail car loading port in such a way as to capture
releases that might occur during the loading and unloading
operations;

(2) Securely park used oil transportation trucks on a loading
pad during the loading and unloading of used oil between those
trucks and the rail tanker car. The loading pad shall be constructed
of asphalt or concrete, or an equivalent system approved by the
Director, and shall be sloped or bermed in such a way as to contain
used oil spills;

(3) Beloaded and unloaded through a valve or port located on
top of the rail car unless otherwise approved by the Director; and

(4) Transporter personnel shall actively monitor the transfer
during the entire loading and unloading process.

(b) Storage at rail loading and unloading facilities. If, during
the normal course of transportation, used oil remains at the loading
and unloading facility for more than 24 hours but less than 35 days,
the facility is subject to regulation as a used oil transfer facility as
defined in R315-15-4.6 and is required to apply for a permit as a
used oil transfer facility as defined in R315-15-13.4. A transfer
facility that stores used oil for more than 35 days is subject to the
processor/re-refiner requirements as defined in R315-15-5.

R315-15-5. Standards for Used Oil Processors and Re-Refiners.

5.1 APPLICABILITY

(a) The requirements of R315-15-5 apply to owners and
operators of facilities that process used oil. Processing means
chemical or physical operations designed to produce from used oil,
or to make used oil more amenable for production of, fuel oils,
lubricants, or other used oil-derived products. Processing includes:
blending used oil with virgin petroleum products, blending used oils
to meet the fuel specification, filtration, simple distillation, chemical
or physical separation and re-refining. The requirements of R315-
15-5 do not apply to:

(1) Transporters that conduct incidental processing operations
that occur during the normal course of transportation as provided in
R315-15-4.2; or

(2) Burners that conduct incidental processing operations that
occur during the normal course of used oil management prior to
burning as provided in R315-15-6.2(b).

(b) Other applicable provisions. Used oil processors/re-
refiners who conduct the following activities are also subject to the
requirements of other applicable provisions of R315-15 as indicated
in R315-15-5.1(b)(1) through (b)(7).

(1) Processors/re-refiners who generate used oil shall also
comply with R315-15-2.

(2) Processors/re-refiners who transport used oil shall also
comply with R315-15-4.

(3) Processor/re-refiners who burn off-specification used oil
for energy recovery shall also comply with R315-15-6 except
where:

(i) The used oil is only burned in an on-site space heater that
meets the requirements of R315-15-2.4; or

(ii) The used oil is only burned for purposes of processing
used oil, which is considered burning incidentally to used oil
processing.

(4) Processors/re-refiners who direct shipments of off-
specification used oil from their facility to a used oil burner or first
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claim that used oil that is to be burned for energy recovery meets the
used oil fuel specifications set forth in R315-15-1.2 shall also
comply with R315-15-7.

(5) Processors/re-refiners who dispose of used oil shall also
comply with R315-15-8.

(6) Tanks, containers, and piping that contained hazardous
waste. Unless tanks, containers, and piping that previously
contained hazardous waste are emptied as described in R315-261-7
prior to storing or transferring used oil, the used oil is considered to
have been mixed with the hazardous waste and shall be managed as
hazardous waste unless, under the provisions of R315-15-1.1(b), the
hazardous waste and used oil mixture is determined not to be
hazardous waste.

(7) Tanks, containers, and piping that previously contained
PCB-contaminated material. Unless tanks, containers, and piping
that previously contained PCB-contaminated material are
decontaminated as described in 40 CFR 761 Subpart S prior to
storing or transferring of used oil, the used oil is considered to have
been mixed with the PCB-contaminated material and shall be
managed in accordance with R315-15-18 and 40 CFR 761 Subpart
S, as applicable.

(c) Processors/re-refiners shall obtain a permit from the
Director prior to processing or re-refining used oil. An application
for a permit shall contain the information required by R315-15-13.5.

5.2 NOTIFICATION

(a) Identification numbers. Used oil processors/re-refiners
who have not previously complied with the notification
requirements of RCRA section 3010 shall comply with these
requirements and obtain an EPA identification number.

(b) Mechanics of notification. A used oil processor or re-
refiner who has not received an EPA identification number may
obtain one by notifying the Director of their used oil activity by
submitting either:

(1) A completed EPA Form 8700-12; or

(2) A letter to the Division requesting an EPA identification
number. The letter shall include the following information:

(1) Processor or re-refiner company name;

(ii) Owner of the processor or re-refiner company;

(iif) Mailing address for the processor or re-refiner;

(iv) Name and telephone number for the processor or re-
refiner point of contact;

(v) Type of used oil activity, i.e., process only, process and re-
refine;

(vi) Location of the processor or re-refiner facility.

5.3 GENERAL FACILITY STANDARDS

(a) Preparedness and prevention. Owners and operators of
used oil processor/re-refiner facilities shall comply with the
following requirements:

(1) Maintenance and operation of facility. Facilities shall be
maintained and operated to minimize the possibility of a fire,
explosion, or any unplanned sudden or non-sudden release of used
oil to air, soil, surface water, or groundwater that could threaten
human health or the environment.

(2) Required equipment. All facilities shall be equipped with
the following:

(1) An internal communications or alarm system capable of
providing immediate emergency instruction, voice and signal, to
facility personnel;

(ii) A device, such as a telephone, immediately available at the
scene of operations, or a hand-held two-way radio, capable of
summoning emergency assistance from local police departments,
fire departments, or State or local emergency response teams;

(iii) Portable fire extinguishers, fire control equipment,
including special extinguishing equipment, such as that using foam,
inert gas, or dry chemicals, spill control equipment, and
decontamination equipment; and

(iv) Water at adequate volume and pressure to supply water
hose streams, or foam producing equipment, or automatic
sprinklers, or water spray systems.

(3) Testing and maintenance of equipment. All facility
communications or alarm systems, fire protection equipment, spill
control equipment, and decontamination equipment, where
required, shall be tested and maintained as necessary to assure its
proper operation in time of emergency. Records of such testing and
maintenance shall be kept for three years.

(4) Access to communications or alarm system.

(i) Whenever used oil is being poured, mixed, spread, or
otherwise handled, all personnel involved in the operation shall
have immediate access to an internal alarm or emergency
communication device, either directly or through visual or voice
contact with another employee, unless such a device is not required
in R315-15-5.3(a)(2).

(i) Ifthere is ever just one employee on the premises while
the facility is operating, the employee shall have immediate access
to a device, such as a telephone, immediately available at the scene
of operation, or a hand-held two-way radio, capable of summoning
external emergency assistance, unless such a device is not required
in R315-15-5.3(a)(2).

(5) Required aisle space. The owner or operator shall
maintain aisle space to allow the unobstructed movement of
personnel, fire protection equipment, spill control equipment, and
decontamination equipment to any area of facility operation in an
emergency, unless aisle space is not needed for any of these
purposes.

(6) Arrangements with local authorities.

(i) The owner or operator shall attempt to make the following
arrangements, as appropriate for the type of used oil handled at the
facility and the potential need for the services of these
organizations:

(A) Arrangements to familiarize police, fire departments, and
emergency response teams with the layout of the facility, properties
of used oil handled at the facility and associated hazards, places
where facility personnel would normally be working, entrances to
roads inside the facility, and possible evacuation routes;

(B) Where more than one police and fire department might
respond to an emergency, agreements designating primary
emergency authority to a specific police and a specific fire
department, and agreements with any others to provide support to
the primary emergency authority;

(C) Agreements with State emergency response teams,
emergency response contractors, and equipment suppliers; and

(D) Arrangements to familiarize local hospitals with the
properties of used oil handled at the facility and the types of injuries
or illnesses that could result from fires, explosions, or releases at the
facility.

(if) Where State or local authorities decline to enter into such
arrangements, the owner or operator shall document the refusal in
the facility's operating record.

(b) Contingency plan and emergency procedures. Owners and
operators of used oil processor and re-refiner facilities shall comply
with the following requirements:

(1) Purpose and implementation of contingency plan.

(i) Each owner or operator shall have a contingency plan for
the facility. The contingency plan shall be designed to minimize
hazards to human health or the environment from fires, explosions,
or any unplanned sudden or non-sudden release of used oil to air,
soil, groundwater, or surface water.

(i) The provisions of the plan shall be carried out
immediately whenever there is a fire, explosion, or release of used
oil that could threaten human health or the environment.

(2) Content of contingency plan.

(1) The contingency plan shall describe the actions facility
personnel shall take to comply with R315-15-5.3(b)(1) and (6) in
response to fires, explosions, or any unplanned sudden or non-
sudden release of used oil to air, soil, groundwater, or surface water
at the facility.

(ii) If the owner or operator has already prepared a Spill
Prevention, Control, and Countermeasures (SPCC) Plan in
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accordance with 40 CFR 112 or some other emergency or
contingency plan, the owner or operator need only amend that plan
to incorporate used oil management provisions necessary to comply
with the requirements of R315-15.

(iii) The plan shall describe arrangements agreed to by local
police departments, fire departments, hospitals, contractors, and
State and local emergency response teams to coordinate emergency
services, in accordance with R315-15-5.3(a)(6).

(iv) The plan shall list names, addresses, and phone numbers,
of all persons qualified to act as 24-hour emergency coordinator.
This list shall be kept up to date. Where more than one person is
listed, one shall be named as primary emergency coordinator and
others shall be listed in the order in which they will assume
responsibility as alternates. See also R315-15-5.3(b)(5).

(v) The plan shall include a list of all emergency equipment at
the facility, such as fire extinguishing systems, spill control
equipment, communications and alarm systems, internal and
external, and decontamination equipment, where this equipment is
required. This list shall be kept up to date. In addition, the plan
shall include the location and a physical description of each item on
the list, and a brief outline of its capabilities.

(vi) The plan shall include an evacuation plan for facility
personnel where there is a possibility that evacuation could be
necessary. This plan shall describe signal(s) to be used to begin
evacuation, evacuation routes, and alternate evacuation routes, in
cases where the primary routes could be blocked by releases of used
oil or fires.

(3) Copies of contingency plan. A copy of the contingency
plan and all revisions to the plan shall be:

(i) Maintained at the facility; and

(i)  Submitted to all local police departments, fire
departments, hospitals, and State and local emergency response
teams that may be called upon to provide emergency services.

(4) Amendment of contingency plan. The contingency plan
shall be reviewed, and immediately amended, if necessary,
whenever:

(i) Applicable regulations are revised,;

(ii) The plan fails in an emergency;

(iii) The facility changes its design, construction, operation,
maintenance, or other circumstances in a way that materially
increases the potential for fires, explosions, or releases of used oil,
or changes the response necessary in an emergency;

(iv) The list of emergency coordinators changes; or

(v) The list of emergency equipment changes.

(5) Emergency coordinator. At all times, there shall be at least
one employee either on the facility premises or on call, i.e.,
available to respond to an emergency by reaching the facility within
a short period of time, with the responsibility for coordinating all
emergency response measures. This emergency coordinator shall be
thoroughly familiar with all aspects of the facility's contingency plan,
all operations and activities at the facility, the location and
characteristic of used oil handled, the location of all records within
the facility, and facility layout. In addition, this person shall have
the authority to commit the resources needed to carry out the
contingency plan.

(6) Emergency procedures.

(1) Whenever there is an imminent or actual emergency
situation, the emergency coordinator, or the designee when the
emergency coordinator is on call, shall immediately:

(A) Activate internal facility alarms or communication
systems, where applicable, to notify all facility personnel; and

(B) Notify appropriate State or local agencies with designated
response roles if their help is needed.

(i) Whenever there is a release, fire, or explosion, the
emergency coordinator shall immediately identify the character,
exact source, amount, and areal extent of any released materials.
The emergency coordinator may do this by observation or review of
facility records of manifests and, if necessary, by chemical analysis.

(iii) Concurrently, the emergency coordinator shall assess

possible hazards to human health and to the environment that may
result from the release, fire, or explosion. This assessment shall
consider both direct and indirect effects of the release, fire, or
explosion, e.g., the effects of any toxic, irritating, or asphyxiating
gases that are generated, or the effects of any hazardous surface
water run-offs from water or chemical agents used to control fire
and heat-induced explosions.

(iv) Ifthe emergency coordinator determines that the facility
has had a release, fire, or explosion that could threaten human
health, or the environment, outside the facility, the coordinator shall
report the findings as follows:

(A) If the emergency coordinator assessment indicates that
evacuation of local areas may be advisable, he shall immediately
notify appropriate local authorities. The coordinator shall be
available to help appropriate officials decide whether local areas
should be evacuated; and

(B) The emergency coordinator shall implement the actions as
required in Section R315-15-9.

(v) During an emergency, the emergency coordinator shall
take all reasonable measures necessary to ensure that fires,
explosions, and releases do not occur, recur, or spread to other used
oil or hazardous waste at the facility. These measures shall include,
where applicable, stopping processes and operation, collecting and
containing released used oil, and removing or isolating containers.

(vi) If the facility stops operation in response to a fire,
explosion, or release, the emergency coordinator shall monitor for
leaks, pressure buildup, gas generation, or ruptures in valves, pipes,
or other equipment, wherever this is appropriate.

(vil) Immediately after an emergency, the emergency
coordinator shall provide for recycling, storing, or disposing of
recovered used oil, contaminated soil or surface water, or any other
material that results from a release, fire, or explosion at the facility.

(viii) The emergency coordinator shall ensure that, in the
affected area(s) of the facility:

(A) No waste or used oil that may be incompatible with the
released material is recycled, treated, stored, or disposed of until
cleanup procedures are completed; and

(B) All emergency equipment listed in the contingency plan
is cleaned and fit for its intended use before operations are resumed.

(C) The owner or operator shall notify the Director, and
appropriate local authorities that the facility is in compliance with
R315-15-5.3(b)(6)(viii)(A) and (B) before operations are resumed
in the affected area(s) of the facility.

(ix) The owner or operator shall note in the operating record
the time, date, and details of any incident that requires
implementing the contingency plan. Within 15 days after the
incident, the owner or operator shall submit a written report on the
incident to the Director. The report shall include:

(A) Name, address, and telephone number of the owner or
operator;

(B) Name, address, and telephone number of the facility;

(C) Date, time, and type of incident, e.g., fire, explosion;

(D) Name and quantity of material(s) involved;

(E) The extent of injuries, if any;

(F) An assessment of actual or potential hazards to human
health or the environment, where this is applicable; and

(G) Estimated quantity and disposition of recovered material
that resulted from the incident.

5.4 REBUTTABLE PRESUMPTION FOR USED OIL

(a) To ensure that used oil managed at a processing/re-refining
facility is not hazardous waste under the rebuttable presumption of
R315-15-1.1(b)(1)(ii), the owner or operator of a used oil
processing/re-refining facility shall determine whether the total
halogen content of used oil managed at the facility is above or
below 1,000 ppm.

(b) The owner or operator shall make this determination by:

(1) Testing the used oil; or

(2) Applying and documenting generator knowledge of the
halogen content of the used oil in light of the materials and
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processes used.

(c) If'the used oil contains greater than or equal to 1,000 ppm
total halogens, it is presumed to be a hazardous waste because it has
been mixed with halogenated hazardous waste listed in R315-261-
30 through 33 and 35. The owner or operator may rebut the
presumption by demonstrating that the used oil does not contain
hazardous waste, for example, by using an analytical method from
EPA SW-846, Edition III, Update IV to show that the used oil does
not contain significant concentrations of halogenated hazardous
constituents listed in R315-261 Appendix VIII.

(1) The rebuttable presumption does not apply to
metalworking oils/fluids containing chlorinated paraffins, if they are
processed, through a tolling agreement, to reclaim metalworking
oils/fluids. The presumption does apply to metalworking oils/fluids
if such oils/fluids are recycled in any other manner, or disposed.

(2) The rebuttable presumption does not apply to used oils
contaminated with chlorofluorocarbons (CFCs) removed from
refrigeration units where the CFCs are destined for reclamation.
The rebuttable presumption does apply to used oils contaminated
with CFCs that have been mixed with used oil from sources other
than refrigeration units.

5.5 USED OIL MANAGEMENT

Used oil processor/re-refiners are subject to all applicable Spill
Prevention, Control and Countermeasures, found in 40 CFR 112, in
addition to the requirements of R315-15-5. Used oil processors/re-
refiners are also subject to the standards and requirements found in
R311-200 through R311-209, Underground Storage Tanks, for used
oil stored in underground tanks whether or not the used oil exhibits
any characteristics of hazardous waste, in addition to the
requirements of R315-15-5.

(a) Management units. Used oil processors/re-refiners may
not store used oil in units other than tanks, containers, or units
subject to regulation under R315-264 or R315-265.

(b) Condition of units. Containers and aboveground tanks
including their associated pipes and valves used to store or process
used oil at processing and re-refining facilities shall be:

(1) In good condition, with no severe rusting, apparent
structural defects, or deterioration;

(2) Not leaking; and

(3) Closed during storage except when used oil is being added
or removed.

(c) Secondary containment. Containers and aboveground
tanks used to store or process used oil at processing and re-refining
facilities including their pipe connections and valves shall be
equipped with a secondary containment system.

(1) The secondary containment system shall consist of:

(i) Dikes, berms, or retaining walls; and

(ii) A floor. The floor shall cover the entire area within the
dike, berm, or retaining wall, except areas where existing portions of
aboveground tanks meet the ground; or

(iii) An equivalent secondary containment system approved by
the Director.

(2) The entire containment system, including walls and floors,
shall be sufficiently impervious to used oil to prevent any used oil
released into the containment system from migrating out of the
system to the soil, groundwater, or surface water.

(3) The secondary containment system shall be of sufficient
size and volume to prevent any used oil released from tanks and
containers described in R315-15-5.5(a), from migrating out of the
system to the soil, groundwater, or surface water.

(4) Water, used oil, or other liquids shall be removed from
secondary containment within 24 hours of their discovery.

(5) Used oil shall not be stored or allowed to accumulate in
sumps and similar water-containment structures at the facility. Any
used oil in such sumps shall be removed within 24 hours of its
discovery.

(d) Labels.

(1) Containers and aboveground tanks used to store or process
used oil at processing and re-refining facilities shall be labeled or

marked clearly with the words "Used Oil."

(2) Fill pipes used to transfer used oil into underground
storage tanks at processing and re-refining facilities shall be labeled
or marked clearly with the words "Used Oil."

(e) Response to releases. Upon detection of a release of used
oil to the environment not subject to the requirements of R311-202-
1, which incorporates by reference 40 CFR 280, Subpart F, an
owner/operator shall comply with R315-15-9.

(f) Closure.

(1) Aboveground tanks. Owners and operators who store or
process used oil in aboveground tanks shall comply with the
following requirements:

(i) At closure of a tank system, the owner or operator shall
remove or decontaminate used oil residues in tanks, contaminated
containment system components, contaminated soils, and structures
and equipment contaminated with used oil, and manage them as
hazardous waste, unless the materials are not hazardous waste under
this chapter. Nonhazardous solid waste must be managed in
accordance with R315-301-4.

(ii) If the owner or operator demonstrates that not all
contaminated soils can be practicably removed or decontaminated
asrequired in R315-15-5.5(f)(1)(i), then the owner or operator shall
close the tank system and perform post-closure care in accordance
with the closure and post-closure care requirements that apply to
hazardous waste landfills, 40 CFR 265.310 which is adopted by
reference.

(2) Containers. Owners and operators who store used oil in
containers shall comply with the following requirements:

(i) Atclosure, containers holding used oils or residues of used
oil shall be removed from the site;

(if) The owner or operator shall remove or decontaminate
used oil residues, contaminated containment system components,
contaminated soils, and structures and equipment contaminated with
used oil, and manage them as hazardous waste, unless the materials
are not hazardous waste under R315-261.

5.6 ANALYSIS PLAN

Owners or operators of used oil processing/re-refining
facilities shall develop and follow a written used oil analysis plan
describing the procedures that will be used to comply with the
analysis requirements of R315-15-5.4, R315-15-18, and, if
applicable, the marketer requirements in R315-15-7.3. The owner
or operator shall keep the plan at the facility.

(a) Rebuttable presumption for used oil in R315-15-5.4. The
plan shall specify the following:

(1)  Whether sample analyses documented generator
knowledge of the halogen content of the used oil, or both, will be
used to make this determination.

(2) Ifsample analyses are used to make this determination, the
plan shall specify:

(i) The sampling method used to obtain representative
samples to be analyzed. A representative sample may be obtained
using either:

(A) One of the sampling methods in R315-261 Appendix I; or

(B) A method shown to be equivalent under R315-260-21;

(if) The frequency of sampling to be performed, and whether
the analysis will be performed onsite or offsite; and

(iii) The methods used to analyze used oil for the parameters
specified in R315-15-5.4; and

(3) The type of information that will be used to determine the
halogen content of the used oil.

(b) On-specification used oil fuel in R315-15-7.3. At a
minimum, the plan shall specify the following if R315-15-7.3 is
applicable:

(1) Whether sample analyses or other information will be used
to make this determination;

(2) If sample analyses are used to make this determination:

(i) The sampling method used to obtain representative
samples to be analyzed. A representative sample may be obtained
using either:
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(A) One of the sampling methods in R315-261, Appendix I;
or

(B) A method shown to be equivalent under R315-260-21;

(ii) Whether used oil will be sampled and analyzed prior to or
after any processing/re-refining;

(iii) The frequency of sampling to be performed, and whether
the analysis will be performed on-site or off-site; and

(iv) The methods used to analyze used oil for the parameters
specified in R315-15-7.3.

(3) The type of information that will be used to make the on-
specification used oil fuel determination.

5.7 TRACKING

(a) Acceptance. Used oil processors/re-refiners shall keep a
written record of each used oil shipment accepted for processing/re-
refining. These records shall take the form of a log, invoice,
manifest, bill of lading, or other shipping documents. Records for
each shipment shall include the following information:

(1) The name and address of the transporter who delivered the
used oil to the processor/re-refiner;

(2) The name and address of the generator or processor/re-
refiner from whom the used oil was sent for processing/re-refining;

(3) The EPA identification number of the transporter who
delivered the used oil to the processor/re-refiner;

(4) The EPA identification number, if applicable, of the
generator or processor/re-refiner from whom the used oil was sent
for processing/re-refining;

(5) The quantity of used oil accepted,;

(6) The date of acceptance; and

(7) Written documentation that the processor/re-refiner has
met the rebuttable presumption requirements of R315-15-5.4 and
the PCB testing requirements of R315-15-18.

(b) Delivery. Used oil processor/re-refiners shall keep a
written record of each shipment of used oil that is shipped to a used
oil burner, processor/re-refiner, or disposal facility. These records
may take the form of a log, invoice, manifest, bill of lading, or other
shipping documents. Records for each shipment shall include the
following information:

(1) The name and address of the transporter who delivers the
used oil to the burner, processor/re-refiner, or disposal facility;

(2) The name and address of the burner, processor/re-refiner,
or disposal facility that will receive the used oil;

(3) The EPA identification number of the transporter who
delivers the used oil to the burner, processor/re-refiner, or disposal
facility;

(4) The EPA identification number of the burner, processor/re-
refiner, or disposal facility that will receive the used oil;

(5) The quantity of used oil shipped; and

(6) The date of shipment.

(c) Record retention. The records described in paragraphs (a)
and (b) of this section shall be maintained for at least three years at
the permitted facility or other location approved by the Director.

5.8 OPERATING RECORD AND REPORTING

(a) Operating record.

(1) The owner or operator of the processor/re-refiner facility
shall keep a written operating record at the facility.

(2) The following information shall be recorded, as it becomes
available, and maintained in the operating record until closure of the
facility:

(1) Records and results of used oil analyses performed as
described in the analysis plan required under R315-15-5.6;

(ii) Summary reports and details of all incidents that require
implementation of the contingency plan as specified in R315-15-
5.3(b); and

(iii) Records detailing the mass balance of wastewater
entering and leaving the facility. This includes wastewater
discharge records. This does not include water used in non-contact
cooling processes.

(b) Reporting. A used oil processor/re-refiner shall report
annually March 1 to the Director. The report shall be consistent with

the requirements of R315-15-13.5(d).

5.9 OFF-SITE SHIPMENTS OF USED OIL

Used oil processors/re-refiners who initiate shipments of used
oil offsite shall ship the used oil using a used oil transporter who has
obtained an EPA identification number, a permit, and current used
oil handler certificate issued by the Director.

5.10 ACCEPTANCE OF OFF-SITE USED OIL

Processors accepting used oil from off site shall ensure that
transporters delivering used oil to their facility have obtained a
current used oil transporter permit and an EPA identification
number.

5.11 MANAGEMENT OF RESIDUES

Owners and operators who generate residues from the storage,
processing, or re-refining of used oil shall manage the residues as
specified in R315-15-1.1(e).

R315-15-6. Standards for Used Oil Burners Who Burn Used
Oil for Energy Recovery.

6.1 APPLICABILITY

(a) General. A used oil burner is a person who burns used oil
for energy recovery. An on-specification used oil burner is a person
who only burns used oil that meets the specifications of R315-15-
1.2. Used oil that has not been determined to be on-specification
used oil by a Utah-registered marketer shall be managed as off-
specification used oil except as described R315-15-2.4. An off-
specification used oil burner is a person who burns used oil not
meeting the specifications found in R315-15-1.2 for energy
recovery. Facilities burning used oil for energy recovery under the
following conditions are subject to R315-15-6.1(a) and (b) and
R315-15-6.2(b) and (c), but not other portions of R315-15-6:

(1) Theused oil is burned by the generator in an on-site space
heater under the provisions of R315-15-2.4;

(2) The used oil is burned by a processor/re-refiner for
purposes of processing used oil, which is considered burning
incidentally to used oil processing; or

(3) The used oil burned by the facility is obtained from a
Utah-registered marketer who claims and has demonstrated that the
used oil meets the used oil fuel specifications set forth in R315-15-
1.2 and who delivers the used oil in the manner set forth in R315-
15-7.5(b).

(b) Other applicable provisions. In addition to the
requirements of R315-15-6.1(a), used oil burners who conduct the
following activities are subject to the requirements of R315-15 as
indicated below.

(1) Burners who generate used oil shall comply with R315-15-

(2) Burners who transport used oil shall comply with R315-
15-4;

(3) Except as provided in R315-15-6.2(b)(2), burners who
process or re-refine used oil shall comply with Section R315-15-5;

(4) Burners who direct shipments of off-specification used oil
from their facility to an off-specification used oil burner or first
claim that used oil that is to be burned for energy recovery meets the
used oil fuel specifications set forth in R315-15-1.2 shall comply
with R315-15-7 and R315-15-13.7;

(5) Burners who dispose of used oil shall comply with R315-
15-8; and

(6) Burners who collect used oil shall also comply with the
collection center requirements in R315-15-3. Burners may only
burn used oil collected from other generators if that used oil has
been certified to be on-specification used oil by a Utah-registered
used oil marketer in compliance with R315-15-7. Burners who
collect and burn used oil that is not "do-it-yourselfer" or farmer-
generated as described in R315-15-2.1(a)(1) and (4), shall obtain a
used oil marketer registration before burning such oil and shall
comply with the provisions of R315-15-7.

(7) Tanks, containers, and piping that previously contained
listed hazardous waste. Unless tanks, containers, and piping that
previously contained listed hazardous waste are decontaminated as



UAC (As of May 1, 2018)

Printed: May 22, 2018

Page 121

described in R315-261-7 prior to storing used oil, the used oil is
considered to have been mixed with the hazardous waste and shall
be managed as hazardous waste unless, under the provisions of
R315-15-1.1(b), the hazardous waste and used oil mixture is
determined not to be hazardous waste.

(8) Tanks, containers, and piping that previously contained
PCB-contaminated material. Unless tanks, containers, and piping
that previously contained PCB-contaminated material are
decontaminated as described in 40 CFR 761 Subpart S prior to
transfer of used oil, the used oil is considered to have been mixed
with the PCB-contaminated material and shall be managed as PCB-
contaminated material in accordance with R315-15-18.

(c) Oft=specification used oil burner permit. Off-specification
used oil burners shall obtain a permit from the Director prior to
burning off-specification used oil unless exempted by R315-15-
13.6(b)(5). An application for a permit shall contain the
information required by R315-15-13.6(b). Off-specification used oil
burners shall also obtain a used oil handler certificate in accordance
with R315-15-13.8.

(d) Testing of used oil fuel for PCBs. Used oil to be burned
for energy recovery is presumed to contain quantifiable levels, 2
ppm or greater, of PCBs unless a used oil marketer obtains
laboratory analyses that the used oil fuel does not contain
quantifiable levels of PCBs. The person who first claims that the
used oil fuel does not contain a quantifiable level of PCBs shall
obtain analyses or other information to support the claim, as
described in R315-15-18.

6.2 RESTRICTIONS ON BURNING

(a) Off-specification used oil fuel may be burned for energy
recovery in only the following devices:

(1) Industrial furnaces identified in R315-260-10;

(2) Boilers, as defined in R315-260-10, that are identified as
follows:

(i) Industrial boilers located on the site of a facility engaged in
amanufacturing process where substances are transformed into new
products, including the component parts of products, by mechanical
or chemical processes;

(i) Utility boilers used to produce electric power, steam,
heated or cooled air, or other gases or fluids for sale;

(iii) Used oil-fired space heaters provided that the burner
meets the provisions of R315-15-2.4; or

(3) Hazardous waste incinerators subject to regulation under
R315-264-340 through 351 or 40 CFR 265.340 through 352 which
are adopted by reference.

(b)(1) With the exception of the aggregation activity described
in R315-15-6.2(b)(2), used oil burners may not process used oil
unless they also comply with R315-15-5.

(2) Off-specification used oil burners may aggregate off-
specification used oil with virgin oil or on-specification used oil for
purposes of burning, but may not aggregate for purposes of
marketing on-specification used oil without also complying with the
processor/re-refiner requirements in R315-15-5.

(c) Buming of hazardous waste. Used oil burners may only
burn hazardous waste if they are permitted to do so by the Director.

6.3 NOTIFICATION FOR OFF-SPECIFICATION USED
OIL BURNERS

(a) Identification numbers. Off-specification used oil burners
who have not previously complied with the notification
requirements of RCRA section 3010 shall comply with these
requirements and obtain an EPA identification number.

(b) Mechanics of notification. An off-specification used oil
burner who has not received an EPA identification number may
obtain one by notifying the Director of their used oil activity by
submitting either:

(1) A completed EPA Form 8700-12.; or

(2) A letter to the Director requesting an EPA identification
number. The letter shall include the following information:

(i) Burner company name;

(if) Owner of the burner company;

(i) Mailing address for the burner;

(iv) Name and telephone number for the burner point of
contact;

(v) Type of used oil activity; and

(vi) Location of the burner facility.

6.4 REBUTTABLE PRESUMPTION FOR USED OIL

(a) To ensure that used oil managed at a used oil burner
facility is not hazardous waste under the rebuttable presumption of
Subsection R315-15-1.1(b)(1)(ii), a used oil burner shall determine
whether the total halogen content of used oil managed at the facility
is above or below 1,000 ppm.

(b) The used oil burner shall determine ifthe used oil contains
above or below 1,000 ppm total halogens by

(1) Testing the used oil;

(2) Applying documented generator knowledge of the
halogen content of the used oil in light of t