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R156.  Commerce, Occupational and Professional Licensing.
R156-38a.  Residence Lien Restriction and Lien Recovery
Fund Rule.
R156-38a-101.  Title.

This rule is known as the "Residence Lien Restriction and
Lien Recovery Fund Act Rule."

R156-38a-102.  Definitions.
In addition to the definitions in Title 38, Chapter 11,

Residence Lien Restriction and Lien Recovery Fund Act; Title
58, Chapter 1, Division of Occupational and Professional
Licensing Act; and Rule R156-1, General Rule of the Division
of Occupational and Professional Licensing, which shall apply
to this rule, as used in this rule:

(1)  "Affidavit", as required by Subsection 38-11-110(2)(a),
means a form affidavit approved by the Division that establishes
the following:

(a)  the applicant is an owner as defined in Subsection 38-
11-102(17);

(b)  the residence is an owner-occupied residence as
defined in Subsection 38-11-102(18);

(c)  the amount of the general contract as defined in
Subsection 38-11-107(1)(b)(i)(B) and clarified in Subsection
R156-38a-102(14);

(d)  the original contractor as defined in Subsection 38-11-
102(16);

(e)  the location of the residence; and
(f)  any other information necessary to establish eligibility

for the issuance of a certificate of compliance under Subsection
38-11-110(2)(a), as determined by the Division.

(2)  "Affidavit of Compliance" means the affidavit
submitted by the owner seeking issuance of a certificate of
compliance under Subsection 38-11-110(1)(a)(ii).

(3)  "Applicant" means either a claimant, as defined in
Subsection (4), or a homeowner, as defined in Subsection (8),
who submits an application for a certificate of compliance.

(4)  "Claimant" means a person who submits an application
or claim for payment from the fund.

(5)  "Construction project", as used in Subsection 38-11-
203(4), means all qualified services related to the written
contract required by Subsection 38-11-204(4)(a).

(6)  "Contracting entity" means an original contractor, a
factory built housing retailer, or a real estate developer that
contracts with a homeowner.

(7)  "During the construction", as used in Subsection 38-
11-204(1)(c)(ii), means beginning at the time the claimant first
provides qualified services and throughout the time frame the
claimant provides qualified services.

(8)  "Homeowner" means the owner of an owner-occupied
residence.

(9)  "Licensed or exempt from licensure", as used in
Subsection 38-11-204(4) means that, on the date the written
contract was entered into, the contractor held a valid, active
license issued by the Division pursuant to Title 58, Chapter 55
of the Utah Code in any classification or met any of the
exemptions to licensure given in Title 58, Chapters 1 and 55.

(10)  "Necessary party" includes the Division, on behalf of
the fund, and the applicant.

(11)  "Owner", as defined in Subsection 38-11-102(17),
does not include any person or developer who builds residences
that are offered for sale to the public.

(12)  "Permissive party" includes:
(a)  with respect to claims for payment: the nonpaying

party, the homeowner, and any entity who may be required to
reimburse the fund if a claimant's claim is paid from the fund;

(b) with respect to an application for a certificate of
compliance: the original contractor and any entity who has
demanded from the homeowner payment for qualified services.

(13)  "Qualified services", as used in Subsection 38-11-

102(20) do not include:
(a)  services provided by the claimant to cure a breach of

the contract between the claimant and the nonpaying party; or
(b)  services provided by the claimant under a warranty or

similar arrangement.
(14)  "Totals no more", as used in Subsection 38-11-

107(1)(b)(ii)(A), means the inclusion of all changes or
additions.

(15)  "Written contract", as used in Subsection 38-11-
204(4)(a)(i), means one or more documents for the same
construction project which collectively contain all of the
following:

(a)  an offer or agreement conveyed for qualified services
that will be performed in the future;

(b)  an acceptance of the offer or agreement conveyed prior
to the commencement of any qualified services; and

(c)  identification of the residence, the parties to the
agreement, the qualified services that are to be performed, and
an amount to be paid for the qualified services that will be
performed.

R156-38a-103a.  Authority - Purpose - Organization.
(1)  This rule is adopted by the Division under the

authority of Section 38-11-103 to enable the Division to
administer Title 38, Chapter 11, the Residence Lien Restriction
and Lien Recovery Fund Act.

(2)  The organization of this rule is patterned after the
organization of Title 38, Chapter 11.

R156-38a-103b.  Duties, Functions, and Responsibilities of
the Division.

The duties, functions and responsibilities of the Division
with respect to the administration of Title 38, Chapter 11, shall,
to the extent applicable and not in conflict with the Act or this
rule, be in accordance with Section 58-1-106.

R156-38a-104.  Board.
Board meetings shall comply with the requirements set

forth in Section R156-1-205.

R156-38a-105a.  Adjudicative Proceedings.
(1)  The classification of adjudicative proceedings initiated

under Title 38, Chapter 11 is set forth at Sections R156-46b-201
and R156-46b-202.

(2)  The identity and role of presiding officers for
adjudicative proceedings initiated under Title 38, Chapter 11, is
set forth in Sections 58-1-109 and R156-1-109.

(3)  Issuance of investigative subpoenas under Title 38,
Chapter 11 shall be in accordance with Subsection R156-1-110.

(4)  Adjudicative proceedings initiated under Title 38,
Chapter 11, shall be conducted in accordance with Title 63G,
Chapter 4, Utah Administrative Procedures Act, and Rules
R151-46b and R156-46b, Utah Administrative Procedures Act
Rules for the Department of Commerce and the Division of
Occupational and Professional Licensing, respectively, except
as otherwise provided by Title 38, Chapter 11 or this rule.

(5)  Claims for payment and applications for a certificate
of compliance shall be filed with the Division and served upon
all necessary and permissive parties.

(6)  Service of claims, applications for a certificate of
compliance, or other pleadings by mail to a qualified beneficiary
of the fund addressed to the address shown on the Division's
records with a certificate of service as required by R151-46b-8,
shall constitute proper service.  It shall be the responsibility of
each applicant or registrant to maintain a current address with
the Division.

(7)  A permissive party is required to file a response to a
claim or application for certificate of compliance within 30 days
of notification by the Division of the filing of the claim or
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application for certificate of compliance, to perfect the party's
right to participate in the adjudicative proceeding to adjudicate
the claim or application.  The response of a permissive party
seeking to dispute an owner's affidavit of compliance shall
clearly state the basis for the dispute.

(8)(a)  For claims wherein the claimant has had judgment
entered against the nonpaying party, findings of fact and
conclusions of law entered by a civil court or state agency
submitted in support of or in opposition to a claim against the
fund shall not be subject to readjudication in an adjudicative
proceeding to adjudicate the claim.

(b)  For claims wherein the nonpaying party's bankruptcy
filing precluded the claimant from having judgment entered
against the nonpaying party, a claim or issue resolved by a prior
judgment, order, findings of fact, or conclusions of law entered
in by a civil court or a state agency submitted in support of or in
opposition to a claim against the fund shall not be subject to
readjudication with respect to the parties to the judgment, order,
findings of fact, or conclusions of law.

(9)  A party to the adjudication of a claim against the fund
may be granted a stay of the adjudicative proceeding during the
pendency of a judicial appeal of a judgment entered by a civil
court or the administrative or judicial appeal of an order entered
by an administrative agency provided:

(a)  the administrative or judicial appeal is directly related
to the adjudication of the claim; and

(b)  the request for the stay of proceedings is filed with the
presiding officer conducting the adjudicative proceeding and
concurrently served upon all parties to the adjudicative
proceeding, no later than the deadline for filing the appeal.

(10)  Notice pursuant to Subsection 38-1a-701(6)(f) shall
be accomplished by sending a copy of the Division's order by
first class, postage paid United States Postal Service mail to
each lien claimant listed on the application for certificate of
compliance.  The address for the lien claimant shall be:

(a)  if the lien claimant is a licensee of the Division or a
registrant of the fund, the notice shall be mailed to the current
mailing address shown on the Division's records; or

(b)  if the lien claimant is not a licensee of the Division or
a registrant of the fund, the notice shall be mailed to the
registered agent address shown on the records of the Division of
Corporations and Commercial Code.

R156-38a-105b.  Notices of Denial - Notices of Incomplete
Application - Conditional Denial of Claims - Extensions of
Time to Correct Claims - Prolonged Status.

(1)(a)  A written notice of denial of a claim or certificate of
compliance shall be provided to an applicant who submits a
complete application if the Division determines that the
application does not meet the requirements of Section 38-11-
204 or Subsection 38-11-110(1)(a), respectively.

(b)  A written notice of incomplete application shall be
provided to an applicant who submits an incomplete application. 
The notice shall advise the applicant that the application is
incomplete and that the application will be denied, unless the
applicant corrects the deficiencies within the time period
specified in the notice and the application otherwise meets all
qualifications for approval.

(2) An applicant may upon written request receive a single
30 day extension of the time period specified in the notice of
incomplete application.

(3) (a)  A claimant may for any reason be granted a single
request for prolonged status;

(b)  A homeowner seeking issuance of a certificate of
compliance may be granted prolonged status if the homeowner
submits a written request documenting that the homeowner:

(i)  can be reasonably expected to complete the application
if an additional extension is granted; or

(ii)  has filed a pending action in small claims or district

court to resolve a dispute of the affidavit of compliance.
(c)  An application under (3)(a) or (3)(b) that is granted

prolonged status shall be inactive for a period of one year or
until reactivated by the applicant, whichever comes first.

(d)  At the end of the one year period, the applicant under
(3)(a) or (3)(b) shall be required to either complete the
application or demonstrate reasonable cause for prolonged
status to be renewed for another one year period.  The following
shall constitute valid causes for renewing prolonged status:

(i)  continuing litigation the outcome of which will affect
whether the applicant can demonstrate compliance with Section
38-11-110 or 38-11-204;

(ii)  ongoing bankruptcy proceedings involving the
nonpaying party or contracting entity that would prevent the
applicant from complying with Section 38-11-204;

(iii)  continuing compliance by the nonpaying party with a
payment agreement between the claimant and the nonpaying
party; or

(iv)  other reasonable cause as determined by the presiding
officer.

(e)  Upon expiration of the one year prolonged status of an
application, the Division shall issue to the applicant an updated
notice of incomplete application pursuant to Subsection (1)(b). 
Included with that notice shall be a form that provides the
applicant an opportunity to:

(i)  reactivate the application;
(ii)  withdraw the application; or
(iii)  request prolonged status be renewed pursuant to

Subsection (3)(d).
(f)  A request for renewal of prolonged status made under

Subsection (3)(d) shall include evidence sufficient to
demonstrate the validity of the reasons given as justification for
renewal.

(g)  If an applicant's request for prolonged status or renewal
of prolonged status is denied, the applicant may request agency
review.

(h)  An application which has been reactivated from
prolonged status may not be again prolonged unless the
applicant can establish compliance with the requirements of
Subsection (3)(d).

R156-38a-107.  Application of Requirements under
Subsection 38-11-107(1)(b).

The provisions of Subsection 38-11-107(1)(b) shall apply
only to general contracts entered into after May 10, 2010.

R156-38a-108.  Notification of Rights under Title 38,
Chapter 11.

A notice in substantially the following form shall
prominently appear in an easy-to-read type style and size in
every contract between an original contractor and homeowner
and in every notice of intent to hold and claim lien filed under
Section 38-1a-502 against a homeowner or against an owner-
occupied residence:

"X.  PROTECTION AGAINST LIENS AND CIVIL
ACTION.  Notice is hereby provided in accordance with
Section 38-11-108 of the Utah Code that under Utah law an
"owner" may be protected against liens being maintained against
an "owner-occupied residence" and from other civil action being
maintained to recover monies owed for "qualified services"
performed or provided by suppliers and subcontractors as a part
of this contract, if either section (1) or (2) is met:

(1)(a)  the owner entered into a written contract with an
original contractor, a factory built housing retailer, or a real
estate developer;

(b)  the original contractor was properly licensed or exempt
from licensure under Title 58, Chapter 55, Utah Construction
Trades Licensing Act at the time the contract was executed; and

(c)  the owner paid in full the contracting entity in
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accordance with the written contract and any written or oral
amendments to the contract; or

(2)  the amount of the general contract between the owner
and the original contractor totals no more than $5,000."

(3)  An owner who can establish compliance with either
section (1) or (2) may perfect the owner's protection by applying
for a Certificate of Compliance with the Division of
Occupational and Professional Licensing.  The application is
available at www.dopl.utah.gov/rlrf.

R156-38a-109.  Format for Instruction and Form Required
under Subsection 38-1a-701(6).

The instructions and form required under Subsection 38-
1a-701(6) shall be the Homeowner's Application for Certificate
of Compliance prepared by the Division.

R156-38a-110a.  Applications by Homeowners seeking
issuance of Certificate of Compliance under Subsection 38-
11-110(1)(a)(i) - Supporting Documents and Information.

The following supporting documents shall, at a minimum,
accompany each homeowner application for a certificate of
compliance seeking protection under Subsection 38-11-
110(1)(a)(i):

(1)  a copy of the written contract between the homeowner
and the contracting entity;

(2)(a)  if the homeowner contracted with an original
contractor, documentation issued by the Division that the
original contractor was licensed or exempt from licensure under
Title 58, Chapter 55, Utah Construction Trades Licensing Act,
on the date the contract was entered into;

(b)  if the homeowner contracted with a real estate
developer:

(i)  a copy of the contract between the real estate developer
and the licensed contractor with whom the real estate developer
contracted for construction of the residence or other credible
evidence showing the existence of such a contract and setting
forth a description of the services provided to the real estate
developer by the contractor;

(ii)  credible evidence that the real estate developer offered
the residence for sale to the public; and

(iii)  documentation issued by the Division that the
contractor with whom the real estate developer contracted for
construction of the residence was licensed or exempt from
licensure under Title 58, Chapter 55, Utah Construction Trades
Licensing Act, on the date the contract was entered into;

(c)  if the real estate developer is a licensed contractor
under Title 58, Chapter 55, Utah Construction Trades Licensing
Act, who engages in the construction of a residence that is
offered for sale to the public:

(i)  a copy of the contract between the homeowner and the
contractor real estate developer;

(ii)  credible evidence that the contractor real estate
developer offered the residence for sale to the public; and

(iii)  documentation issued by the Division showing that
the contractor real estate developer with whom the homeowner
contracted for construction of the residence was licensed or
exempt from licensure under Title 58, Chapter 55, Utah
Construction Trades Licensing Act, on the date the contract was
entered into;

(d)  if the homeowner contracted with a manufactured
housing retailer, a copy of the completed retail purchase
contract;

(3)  one of the following:
(a)  except as provided in Subsection (7), an affidavit from

the contracting entity acknowledging that the homeowner paid
the contracting entity in full in accordance with the written
contract and any amendments to the contract; or

(b)  other credible evidence establishing that the
homeowner paid the contracting entity in full in accordance with

the written contract and any amendments to the contract; and
(4)  credible evidence establishing ownership of the

incident residence on the date the written contract between the
owner and the contracting entity was entered;

(5)  one of the following:
(a)  a copy of the certificate of occupancy issued by the

local government entity having jurisdiction over the incident
residence;

(b)  if no occupancy permit was required by the local
government entity but a final inspection was required, a copy of
the final inspection approval issued by the local government
entity; or

(c)  if neither Subsection (5)(a) nor (b) applies, an affidavit
from the homeowner or other credible evidence establishing the
date on which the original contractor substantially completed
the written contract;

(6)(a)  an affidavit from the homeowner establishing that
the residence is an owner-occupied residence as defined in
Subsection 38-11-102(18); or

(b)  other credible evidence establishing that the residence
if an owner-occupied residence as defined in Subsection 38-11-
102(18).

(7)  If any of the following apply, the affidavit described in
Subsection (3)(a) shall not be accepted as evidence of payment
in full unless that affidavit is accompanied by independent,
credible evidence substantiating the statements made in the
affidavit:

(a)  the affiant is the homeowner;
(b)  the homeowner is an owner, member, partner,

shareholder, employee, or qualifier of the contracting entity;
(c)  the homeowner has a familial relationship with an

owner, member, partner, shareholder, employee, or qualifier of
the contracting entity;

(d)  the homeowner has a familial relationship with the
affiant;

(e)  an owner, member, partner, shareholder, employee, or
qualifier of the contracting entity is also an owner, member,
partner, shareholder, employee, or qualifier of the homeowner;

(f)  the contracting entity is an owner, member, partner,
shareholder, employee, or qualifier of the homeowner; or

(g)  the affiant stands to benefit in any way from approval
of the claim or application for certificate of compliance.

R156-38a-110b.  Applications by Homeowners seeking
issuance of a Certificate of Compliance under Subsection 38-
11-110(1)(a)(ii) - Supporting Documents and Information.

The following supporting documents shall, at a minimum,
accompany each homeowner application for a certificate of
compliance seeking protection under Subsection 38-11-
110(1)(a)(ii):

(1)(a)  the original affidavit of compliance; and
(b)  a list of known subcontractors who provided service,

labor, or materials under the general contractor.
(2)  When an affidavit of compliance is disputed, the owner

must submit evidence demonstrating compliance with the
requirements specified in Subsection 38-11-110(2)(c)(ii).

R156-38a-203.  Limitation on Payment of Claims.
(1)  Claims may be paid prior to the pro-rata adjustment

required by Subsection 38-11-203(4)(b) if the Division
determines that a pro-rata payment will likely not be required.

(2)  If any claims have been paid before the Division
determines a pro-rata payment will likely be required, the
Division will notify the claimants of the likely adjustment and
that the claimants will be required to reimburse the Division
when the final pro-rata amounts are determined.

(3)  The pro-rata payment amount required by Subsection
38-11-203(4)(b) shall be calculated as follows:

(a)  determine the total claim amount each claimant would
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be entitled to without consideration of the limit set in Subsection
38-11-203(4)(b);

(b)  sum the amounts each claimant would be entitled to
without consideration of the limit to determine the total amount
payable to all claimants without consideration of the limit;

(c)  divide the limit amount by the total amount payable to
all claimants without consideration of the limit to find the claim
allocation ratio; and

(d)  for each claim, multiply the total claim amount without
consideration of the limit by the claim allocation ratio to find the
net payment for each claim.

R156-38a-204a.  Claims Against the Fund by Nonlaborers -
Supporting Documents and Information.

The following supporting documents shall, at a minimum,
accompany each nonlaborer claim for recovery from the fund:

(1)  one of the following:
(a)  a copy of the certificate of compliance issued by the

Division establishing that the owner is in compliance with
Subsection 38-11-204(4)(a) and (b) for the residence at issue in
the claim;

(b)  the documents required in Section R156-38a-110a; or
(c)  a copy of a civil judgment containing findings of fact

that:
(i)  the homeowner entered a written contract in compliance

with Subsection 38-11-204(4)(a);
(ii)  the contracting entity was licensed or exempt from

licensure under Title 58, Chapter 55, Utah Construction Trades
Licensing Act;

(iii)  the homeowner paid the contracting entity in full in
accordance with the written contract and any amendments to the
contract; and

(iv)  the homeowner is an owner as defined in Subsection
38-11-102(17) and the residence is an owner-occupied residence
as defined in Subsection 38-11-102(18);

(2) if the applicant recorded a notice of claim under Section
38-1a-502, a copy of that notice establishing the date that notice
was filed.

(3)  one of the following as applicable:
(a)  a copy of an action date stamped by a court of

competent jurisdiction filed by the claimant against the
nonpaying party to recover monies owed for qualified services
performed on the owner-occupied residence; or

(b)  documentation that a bankruptcy filing by the
nonpaying party prevented the claimant from satisfying
Subsection (a);

(4)  one of the following:
(a)  a copy of a civil judgment entered in favor of the

claimant against the nonpaying party containing a finding that
the nonpaying party failed to pay the claimant pursuant to their
contract; or

(b)  documentation that a bankruptcy filing by the
nonpaying party prevented the claimant from obtaining a civil
judgment, including a copy of the proof of claim filed by the
claimant with the bankruptcy court, together with credible
evidence establishing that the nonpaying party failed to pay the
claimant pursuant to their contract;

(5)  one or more of the following as applicable:
(a)  a copy of a supplemental order issued following the

civil judgment entered in favor of the claimant and a copy of the
return of service of the supplemental order indicating either that
service was accomplished on the nonpaying party or that said
nonpaying party could not be located or served;

(b)  a writ of execution issued if any assets are identified
through the supplemental order or other process, which have
sufficient value to reasonably justify the expenditure of costs
and legal fees which would be incurred in preparing, issuing,
and serving execution papers and in holding an execution sale;
or

(c)  documentation that a bankruptcy filing or other action
by the nonpaying party prevented the claimant from satisfying
Subparagraphs (a) and (b);

(6)  certification that the claimant is not entitled to
reimbursement from any other person at the time the claim is
filed and that the claimant will immediately notify the presiding
officer if the claimant becomes entitled to reimbursement from
any other person after the date the claim is filed; and

(7)  one or more of the following:
(a)  a copy of invoices setting forth a description of, the

location of, the performance dates of, and the value of the
qualified services claimed;

(b)  a copy of a civil judgment containing a finding setting
forth a description of, the location of, the performance dates of,
and the value of the qualified services claimed; or

(c)  credible evidence setting forth a description of, the
location of, the performance dates of, and the value of the
qualified services claimed.

(8)  If the claimant is requesting payment of costs and
attorney fees other than those specifically enumerated in the
judgment against the nonpaying party, the claim shall include
documentation of those costs and fees adequate for the Division
to apply the requirements set forth in Section R156-38a-204d.

(9)  In claims in which the presiding officer determines that
the claimant has made a reasonable but unsuccessful effort to
produce all documentation specified under this rule to satisfy
any requirement to recover from the fund, the presiding officer
may elect to accept the evidence submitted by the claimant if the
requirements to recover from the fund can be established by that
evidence.

(10)  A separate claim must be filed for each residence and
a separate filing fee must be paid for each claim.

R156-38a-204b.  Claims Against the Fund by Laborers -
Supporting Documents.

(1)  The following supporting documents shall, at a
minimum, accompany each laborer claim for recovery from the
fund:

(a)  one of the following:
(i)  a copy of a wage claim assignment filed with the

Employment Standards Bureau of the Antidiscrimination and
Labor Division of the Labor Commission of Utah for the
amount of the claim, together with all supporting documents
submitted in conjunction therewith; or

(ii)  a copy of an action filed by claimant against claimant's
employer to recover wages owed;

(b)  one of the following:
(i)  a copy of a final administrative order for payment

issued by the Employment Standards Bureau of the
Antidiscrimination and Labor Division of the Labor
Commission of Utah containing a finding that the claimant is an
employee and that the claimant has not been paid wages due for
work performed at the site of construction on an owner-
occupied residence;

(ii)  a copy of a civil judgment entered in favor of claimant
against the employer containing a finding that the employer
failed to pay the claimant wages due for work performed at the
site of construction on an owner-occupied residence; or

(iii)  a copy of a bankruptcy filing by the employer which
prevented the entry of an order or a judgment against the
employer;

(c)  one of the following:
(i)  a copy of the certificate of compliance issued by the

Division establishing that the owner is in compliance with
Subsection 38-11-204(4)(a) and (b) for the residence at issue in
the claim;

(ii)  an affidavit from the homeowner establishing that he
is an owner as defined in Subsection 38-11-102(17) and that the
residence is an owner-occupied residence as defined by
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Subsection 38-11-102(18);
(iii)  a copy of a civil judgment containing a finding that

the homeowner is an owner as defined by Subsection 38-11-
102(17) and that the residence is an owner-occupied residence
as defined by Subsection 38-11-102(18); or

(iv)  other credible evidence establishing that the owner is
an owner as defined by Subsection 38-11-102(17) and that the
residence is an owner-occupied residence as defined by
Subsection 38-11-102(18).

(2)  When a laborer makes claim on multiple residences as
a result of a single incident of nonpayment by the same
employer, the Division must require payment of at least one
application fee required under Section 38-11-204(1)(b) and at
least one registration fee required under Subsection 38-11-
204(7), but may waive additional application and registration
fees for claims for the additional residences, where no legitimate
purpose would be served by requiring separate filings.

R156-38a-204c.  Calculation of Costs, Attorney Fees and
Interest for Payable Claims.

(1)  Payment for qualified services, costs, attorney fees, and
interest shall be made as specified in Section 38-11-203.

(2)  When a claimant provides qualified service on multiple
properties, irrespective of whether those properties are owner-
occupied residences, and files claim for payment on some or all
of those properties and the claims are supported by a single
judgment or other common documentation and the judgment or
documentation does not differentiate costs and attorney fees by
property, the amount of costs and attorney fees shall be allocated
among the related properties using the following formula:
(Qualified services attributable to the owner-occupied residence
at issue in the claim divided by Total qualified services awarded
as judgment principal or total documented qualified services) x
Total costs or total attorney fees.

(3)(a)  For claims wherein the claimant has had judgment
entered against the nonpaying party, post-judgment costs shall
be limited to those costs allowable by a district court, such as
costs of service, garnishments, or executions, and shall not
include postage, copy expenses, telephone expenses, or other
costs related to the preparation and filing of the claim
application.

(b)  For claims wherein the nonpaying party's bankruptcy
filing precluded the claimant from having judgment entered
against the nonpaying party, total costs shall be limited to those
costs that would have been allowable by the district court had
judgment been entered, such as, but not limited to, costs of
services, garnishments, or executions, and shall not include
postage, copy expenses, telephone expenses, or other costs
related to the preparation and filing of the claim application.

(4)  The interest rate or rates applicable to a claim shall be
the rate for the year or years in which payment for the qualified
services was due.

(5)  If the evidence submitted in fulfillment of Subsection
R156-38a-204b(7) does not specify the date or dates upon
which payment was due, the Division shall assume payment was
due 30 calendar days after the date on which the claimant billed
the nonpaying party for the qualified services.

(6)  If the qualified services at issue in a claim were billed
in two or more installments and payment was due on two or
more dates, the claimant shall provide documentation sufficient
for the Division to determine each payment due date and the
attendant portion of qualified services for which payment was
due on that date.  If the claimant does not provide sufficient
documentation, the Division shall assume the nonpaying party's
debt accrued evenly throughout the period so an equal portion
of the qualified services balance shall be applied to each billing
installment.

(7)  If a claimant receives partial payment for qualified
services between the time judgment is entered and the claim is

filed, the Division shall calculate payment amounts by accruing
costs, attorney fees and interest to the date of the payment then
reducing the individual balances of first interest, then costs, then
attorney fees, and finally qualified services to a zero balance
until the entire payment is applied.  The Division shall then
make payment of the remaining balances plus additional accrued
interest on the remaining qualified services balance.

R156-38a-301a.  Contractor Registration as a Qualified
Beneficiary - All License Classifications Required to Register
Unless Specifically Exempted - Exempted Classifications.

(1)  All license classifications of contractors are determined
to be regularly engaged in providing qualified services for
purposes of automatic registration as a qualified beneficiary, as
set forth in Subsections 38-11-301(1) and (2), with the
exception of the following license classifications:

TABLE II

     Primary
     Classification   Subclassification
     Number           Number             Classification

      E100                       General Engineering Contractor
                       P202      Boiler Installation Contractor
                       P204      Industrial Piping Contractor
                       S262      Gunnite and Pressure Grouting
                                   Contractor
      S320                       Steel Erection Contractor
                       S321      Steel Reinforcing Contractor
                       S322      Metal Building Erection
                                   Contractor
                       S323      Structural Stud Erection
                                   Contractor
      S340                       Sheet Metal Contractor
      S360                       Refrigeration Contractor
      S440                       Sign Installation Contractor
                       S441      Non Electrical Outdoor
                                   Advertising Sign Contractor
      S450                       Mechanical Insulation Contractor
      S470                       Petroleum System Contractor
      S480                       Piers and Foundations Contractor
      I101                       General Engineering Trades
                                   Instructor
      I102                       General Building Trades
                                   Instructor
      I103                       General Electrical Trades
                                   Instructor
      I104                       General Plumbing Trades
                                   Instructor
      I105                       General Mechanical Trades
                                   Instructor

R156-38a-301b.  Event Necessitating Registration - Name
Change by Qualified Beneficiary - Reorganization of
Registrant's Business Type - Transferability of Registration.

(1)  Any change in entity status by a registrant requires
registration with the Fund by the new or surviving entity before
that entity is a qualified beneficiary.

(2)  The following constitute a change of entity status for
purposes of Subsection (1):

(a)  creation of a new legal entity as a successor or related-
party entity of the registrant;

(b)  change from one form of legal entity to another by the
registrant; or

(c)  merger or other similar transaction wherein the existing
registrant is acquired by or assumed into another entity and no
longer conducts business as its own legal entity.

(3)  A qualified beneficiary registrant shall notify the
Division in writing of a name change within 30 days of the
change becoming effective.  The notice shall provide the
following:

(a)  the registrant's prior name;
(b)  the registrant's new name;
(c)  the registrant's registration number; and
(d)  proof of registration with the Division of Corporations

and Commercial Code as required by state law.
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(4)  A registration shall not be transferred, lent, borrowed,
sold, exchanged for consideration, assigned, or made available
for use by any entity other than the registrant for any reason.

(5)  A claimant shall not be considered a qualified
beneficiary registrant merely by virtue of owning or being
owned by an entity that is a qualified beneficiary.

R156-38a-401.  Requirements for a Letter of Credit and/or
Evidence of a Cash Deposit as Alternate Security for
Mechanics' Lien.

To qualify as alternate security under Subsection 38-1a-
804(2)(c)(i)(B) "evidence of a cash deposit" must be an account
at a federally insured depository institution that is pledged to the
protected party and is payable to the protected party upon the
occurrence of specified conditions in a written agreement.

KEY:  licensing, contractors, liens
August 21, 2018 38-11-101
Notice of Continuation December 9, 2014 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-42a.  Occupational Therapy Practice Act Rule.
R156-42a-101.  Title.

This rule is known as the "Occupational Therapy Practice
Act Rule".

R156-42a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

42a, as used in Title 58, Chapters 1 and 42a, or this rule:
(1)  "Manual therapy", as used in Subsection 58-42a-

102(6)(b)(vii)(L), means the use of skilled hand movements to
manipulate tissues of the body for a therapeutic purpose.

(2)  "Physical agent modalities", as used in Subsection 58-
42a-102(6)(b)(vii)(L), means specialized treatment procedures
including: superficial thermal agents, deep thermal agents,
electrotherapeutic agents, and mechanical devices.

(3)  "Qualified continuing professional education", as used
in Subsection 58-42a-303.5(1), means continuing education that
meets the standards set forth in Subsection R156-42a-304.

(4)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 42a, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-42a-502.

(5)  "Wound care", as used in Subsection 58-42a-
102(6)(b)(vii)(L), means:

(a)  prevention of interruptions in skin and tissue integrity;
and

(b)  care and management of interruptions in skin and
tissue integrity.

R156-42a-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 42a.

R156-42a-104.  Organization - Relationship to Rule 156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-42a-302.  Qualifications for Licensure - Examination
Requirements.

The examination requirements for licensure, in accordance
with Section 58-42a-302, are established as follows:

(1)  An applicant for licensure as an occupational therapist
shall pass the Occupational Therapist Registered (OTR)
certification examination from the National Board for
Certification in Occupational Therapy (NBCOT), or a
predecessor organization.

(2)  An applicant for licensure as an occupational therapy
assistant shall pass the Certified Occupational Therapy Assistant
(COTA) certification examination from the National Board for
Certification in Occupational Therapy (NBCOT), or a
predecessor organization.

R156-42a-303.  Expiration, Renewal, and Reinstatement of
License.

In accordance with Section 58-1-308:
(1)  The renewal date for the two-year renewal cycle

applicable to licensees under Title 58, Chapter 42a is established
in R156-1-308a.

(2)  Renewal and reinstatement procedures shall be in
accordance with Sections R156-1-308a through R156-1-308l
except as provided in Subsection (3).

(3)  An applicant whose licensure was active and in good
standing at the time of expiration may apply for reinstatement
between two years and five years after the date of expiration, in
accordance with the following practice re-entry requirements:

(a)  Each applicant shall:
(i)  submit an application demonstrating compliance with

all requirements and conditions of license renewal;

(ii)  pay all license renewal and reinstatement fees for the
current renewal period;

(iii)  submit evidence of completion of continuing
education for each preceding renewal period in which the
license was expired; and

(b)  If the applicant has been out of practice three or more
years, the applicant shall also:

(i)  meet with the Board for evaluation of the applicant's
qualifications for licensure; and

(ii)  comply with additional licensure requirements or
conditions considered necessary by the Division and Board to
protect the public and ensure that the applicant is currently
competent to engage in the profession.

R156-42a-304.  Continuing Education.
(1)  Continuing education required by Subsection 58-42a-

302.5(1) shall consist of 24 hours of qualified continuing
professional education in each preceding two-year period of
licensure or prior to reinstatement of licensure.  Each hour of
continuing professional education may include a 10-minute
break.

(2)  If a renewal period is shortened or extended to effect
a change of renewal cycle, the continuing professional education
hours required for that renewal period shall be increased or
decreased accordingly as a pro rata amount of the requirements
of a two-year period.

(3)  The required number of contact hours of continuing
professional education for an individual who first becomes
licensed during the two-year renewal cycle shall be decreased by
a pro-rata amount.

(4)  The standards for qualified continuing professional
education include:

(a)  an identifiable clear statement of purposed and defined
objective for the educational program directly related to the
practice of occupational therapy;

(b)  relevance to the licensee's professional practice;
(c)  presentation in a competent, well organized, and

sequential manner consistent with the stated purpose and
objective of the continuing education;

(d)  preparation and presentation by individuals who are
qualified by education, training, and experience;

(e)  completion of a minimum of two hours related to legal
and ethical principles of practice; and

(f)  verification from the continuing education provider to
licensee of the completed continuing education.

(5)  Supervision of one Level II occupational therapy
student may account for two hours of continuing education, up
to a maximum of eight hours of continuing education during
each renewal cycle.

(6)  Records of qualified continuing education completion
shall be maintained by the licensee and reported to the Division
when requested.

R156-42a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  delegating supervision, or occupational therapy

services, care or responsibilities not authorized under Title 58,
Chapter 42a or this rule;

(2)  engaging in or attempting to engage in the use of
physical agent modalities, wound care, or manual therapy when
not competent to do so by education, training, or experience;

(3)  failing to provide general supervision as set forth in
Title 58, Chapter 42a and this rule;

(4)  failing to cosign COTA discharge documentation
within 30 days pursuant to R156-42a-601; and

(5)  violating any provision of the American Occupational
Therapy Association Code of Ethics, last amended 2015, which
is hereby adopted and incorporated by reference.
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R156-42a-601.  Practice Standards.
(1)  A certified occupational therapist assistant (COTA),

after consultation with the supervising occupational therapist
(OT), may discharge an individual from on-going service only
if there is no evaluation component associated with the
discharge from service.  The supervising OT shall co-sign the
appropriate documentation within 30 days.

(2)  An occupational therapist shall complete formal
specialized wound care training or certification, including
didactic and clinical components, if engaging in the care and
management of interruptions in skin and tissue integrity.

(3)  Occupational therapy treatment shall be performed by
an occupational therapist or certified occupational therapist
assistant who is able to demonstrate and document evidence of
theoretical background, technical skill, and competence in the
therapies performed.

KEY:  licensing, occupational therapy
August 23, 2018 58-1-106(1)(a)
Notice of Continuation January 21, 2014 58-1-202(1)(a)

58-42a-101



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 9

R156.  Commerce, Occupational and Professional Licensing.
R156-44a.  Nurse Midwife Practice Act Rule.
R156-44a-101.  Title.

This rule is known as the "Nurse Midwife Practice Act
Rule."

R156-44a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

44a, as used in Title 58, Chapters 1 and 44a or this rule:
(1)  "Approved certified nurse midwifery education

program" means an educational program which is accredited by
the American Midwifery Certification Board (AMCB), affiliated
with the American College of Nurse-Midwives (ACNM).

(2)  "CNM" means a certified nurse midwife.
(3)  "Delegation" means transferring to an individual the

authority to perform a selected nursing task in a selected
situation.  The nurse retains accountability for the delegation.

(4)  "Direct supervision" as used in Section 58-44a-305
means that the person providing supervision shall be available
on the premises at which the supervisee or consultee is engaged
in practice.

(5) "Generally recognized scope and standards of nurse
midwifery" means the scope and standards of practice set forth
in the "Core Competencies for Basic Midwifery Practice", June
2012, and the "Standards for the Practice of Midwifery",
September 2011, published by the American College of Nurse-
Midwives which are hereby adopted and incorporated by
reference, or as established by the professional community.

(6)  "Intrapartum referral plan":
(a)  is as defined in Section 58-44a-102; and
(b)  as provided in Section 58-44a-102, does not require

the signature of a physician.
(7)  "Supervision" in Section R156-44a-601 means the

provision of guidance or direction, evaluation and follow up by
the certified nurse midwife for accomplishment of tasks
delegated to unlicensed assistive personnel or other licensed
individuals.

(8)  "Unprofessional conduct," as defined in Title 58,
Chapters 1 and 44a, is further defined in Section R156-44a-502.

R156-44a-103.  Authority - Purpose.
This rule is adopted by the Division under the authority of

Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 44a.

R156-44a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-44a-302.  Qualifications for Licensure - Examination
Requirements.

In accordance with Subsection 58-44a-302(6), the
examination required for licensure is the national certifying
examination administered by the American Midwifery
Certification Board, Inc.

R156-44a-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 44a is established by rule in
Section R156-1-308a(1).

(2)  Renewal procedures shall be in accordance with
Section R156-1-308c.

(3)  Each applicant for licensure renewal shall hold a valid
certification from the American Midwifery Certification Board,
Inc.

R156-44a-305.  Inactive Licensure.
(1)  A licensee may apply for inactive licensure status in

accordance with Sections 58-1-305 and R156-1-305.
(2)  To reactivate a license which has been inactive for five

years or less, the licensee must document current compliance
with the continuing competency requirements as established in
Subsection R156-44a-303(3).

(3)  To reactivate a license which has been inactive for
more than five years, the licensee must document one of the
following:

(a)  active licensure in another state or jurisdiction;
(b)  completion of a refresher program approved by the

American College of Nurse Midwives; or
(c)  passing score on the required examinations as defined

in Section R156-44a-302 within six months prior to making
application to reactivate a license.

R156-44a-402.  Administrative Penalties.
In accordance with Subsections 58-44a-102(1) and 58-44a-

402(1), unless otherwise ordered by the presiding officer, the
following fine schedule shall apply.

(1)  Engaging in practice as a CNM or RN when not
licensed or exempt from licensure:  initial offense:  $2,000 -
$5,000

subsequent offense(s):  $5,000 - $10,000
(2)  Representing oneself as a CNM or RN when not

licensed:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(3)  Using any title that would indicate that one is licensed

under this chapter:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(4)  Practicing or attempting to practice nursing without a

license or with a restricted license:
initial offense:  $2,000 - $5,000
subsequent offense(s):  $5,000 - $10,000
(5)  Impersonating a licensee or practicing under a false

name:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(6)  Knowingly employing an unlicensed person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(7)  Knowingly permitting the use of a license by another

person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(8)  Obtaining a passing score, applying for or obtaining a

license, or otherwise dealing with the Division or board through
the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(9)  Violating or aiding or abetting any other person to

violate any statute, rule, or order regulating nurse midwifery:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(10)  Violating, or aiding or abetting any other person to

violate any generally accepted professional or ethical standard:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(11)  Engaging in conduct that results in convictions or, or

a plea of nolo contendere to a crime of moral turpitude or other
crime:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(12)  Engaging in conduct that results in disciplinary action

by any other jurisdiction or regulatory authority:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
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(13)  Engaging in conduct, including the use of intoxicants,
drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a CNM:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(14)  Practicing or attempting to practice as a CNM when

physically or mentally unfit to do so:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(15)  Practicing or attempting to practice as a CNM

through gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(16)  Practicing or attempting to practice as a CNM by any

form of action or communication which is false, misleading,
deceptive, or fraudulent:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(17)  Practicing or attempting to practice as a CNM beyond

the individual's scope of competency, abilities, or education:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(18)  Practicing or attempting to practice as a CNM beyond

the scope of licensure:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(19)  Verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's practice:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(20)  Disregarding for a patient's dignity or right to privacy

as to his person, condition, possessions, or medical record:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(21)  Engaging in an act, practice, or omission which does

or could jeopardize the health, safety, or welfare of a patient or
the public:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(22)  Failing to confine one's practice to those acts

permitted by law:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(23)  Failure to file or impeding the filing of required

reports:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(24)  Breach of confidentiality:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(25)  Failure to pay a penalty:
Double the original penalty amount up to $10,000
(26)  Prescribing a Schedule II-III controlled substance

without a consulting physician or outside of a consultation and
referral plan:

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(27)  Failure to have and maintain a safe mechanism for

obtaining medical consultation, collaboration, and referral with
a consulting physician, including failure to identify one or more
consulting physicians in the written documents required by
Subsection 58-44a-102(9)(b)(iii):

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(28)  Representing that the certified nurse midwife is in

compliance with Subsection 58-44a-502(8)(a) when the certified
nurse midwife is not in compliance with Subsection 58-44a-

502(8)(a):
initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(29)  Any other conduct which constitutes unprofessional

or unlawful conduct:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000

R156-44a-502.  Unprofessional Conduct.
"Unprofessional conduct" includes failure to abide by the

"Code of Ethics" published by the American College of Nurse-
Midwives, October 2008, which is hereby adopted and
incorporated by reference.

R156-44a-601.  Delegation of Nursing Tasks.
In accordance with Subsection 58-44a-102(11), the

delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)  The certified nurse midwife delegating tasks retains the
accountability for the appropriate delegation of tasks and for the
nursing care of the patient/client.  The licensed nurse shall not
delegate any task requiring the specialized knowledge, judgment
and skill of a licensed nurse to an unlicensed assistive
personnel.  It is the licensed nurse who shall use professional
judgment to decide whether or not a task is one that must be
performed by a nurse or may be delegated to an unlicensed
assistive personnel.  This precludes a list of nursing tasks that
can be routinely and uniformly delegated for all patients/clients
in all situations.  The decision to delegate must be based on
careful analysis of the patient's/client's needs and circumstances.

(2)  The licensed nurse who is delegating a nursing task
shall:

(a)  verify and evaluate the orders;
(b)  perform a nursing assessment;
(c)  determine whether the task can be safely performed by

an unlicensed assistive personnel or whether it requires a
licensed health care provider;

(d)  verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(e)  provide instruction and direction necessary to safely
perform the specific task; and

(f)  provide ongoing supervision and evaluation of the
delegatee who is performing the task.

(3)  The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a)  The following factors shall be evaluated to determine
the level of supervision needed:

(i)  the stability of the condition of the patient/client;
(ii)  the training and capability of the delegatee;
(iii)  the nature of the task being delegated; and
(iv)  the proximity and availability of the delegator to the

delegatee when the task will be performed.
(b)  The delegating nurse or another qualified nurse shall

be readily available either in person or by telecommunication. 
The delegator responsible for the care of the patient/client shall
make supervisory visits at appropriate intervals to:

(i)  evaluate the patient's/client's health status;
(ii)  evaluate the performance of the delegated task;
(iii)  determine whether goals are being met; and
(iv)  determine the appropriateness of continuing

delegation of the task.
(4)  Nursing tasks, to be delegated, shall meet the following

criteria as applied to each specific patient/client situation:
(a)  be considered routine care for the specific

patient/client;
(b)  pose little potential hazard for the patient/client;
(c)  be performed with a predictable outcome for the

patient/client;
(d)  be administered according to a previously developed
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plan of care; and
(e)  not inherently involve nursing judgment which cannot

be separated from the procedure.
(5)  If the nurse, upon review of the patient's/client's

condition, complexity of the task, ability of the unlicensed
assistive personnel and other criteria as deemed appropriate by
the nurse, determines that the unlicensed assistive personnel
cannot safely provide care, the nurse shall not delegate the task.

R156-44a-609.  Standards for Out-of-State Programs
Providing Certified Nurse Midwife Clinical Experiences in
Utah.

(1)  In order to qualify for the exemption set forth in
Subsection 58-1-304(1)(b), approval of a nurse midwifery
education program located in another state that uses Utah health
care facilities for clinical experiences with certified nurse
midwives for one or more students shall, prior to placing a
student, submit a request for approval in writing to the Certified
Nurse Midwife Board and demonstrate to the satisfaction of the
Board that the program:

(a)  has been approved, if required, by the regulatory body
responsible for certified nurse midwives in the program's home
state;

(b)  holds current accreditation from the Accreditation
Commission for Midwifery Education (ACME);

(c)  has clinical faculty who are employed by the nurse
midwifery education program;

(d)  is affiliated with an institution of higher education; and
(e)  has established criteria for selection and supervision of:
(i)  onsite preceptors; and
(ii)  the clinical activities.
(2)  Following approval by the Board, the nurse midwifery

program shall:
(a)  reapply for Board review and approval when the

program's ACME accreditation is reaffirmed; and
(b)  notify the Board, in writing, of any change in its

accreditation status.

KEY:  licensing, midwifery, certified nurse midwife
May 11, 2015 58-1-106(1)(a)
Notice of Continuation August 28, 2018 58-1-202(1)(a)

58-44a-101
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R162.  Commerce, Real Estate.
R162-2f.  Real Estate Licensing and Practices Rules.
R162-2f-101.  Title and Authority.

(1)  This chapter is known as the "Real Estate Licensing
and Practices Rules."

(2)  The authority to establish rules for real estate licensing
and practices is granted by Section 61-2f-103.

(3)  The authority to establish rules governing undivided
fractionalized long-term estates is granted by Section 61-2f-307.

(4)  The authority to collect fees is granted by Section 61-
2f-105.

R162-2f-102.  Definitions.
(1)  "Active license" means a license granted to an

applicant who:
(a)  qualifies for licensure under Section 61-2f-203 and

these rules;
(b)  pays all applicable nonrefundable license fees; and
(c)  affiliates with a principal brokerage.
(2)  "Advertising" means a commercial message through:
(a)  newspaper;
(b)  magazine;
(c)  Internet;
(d)  e-mail;
(e)  radio;
(f)  television;
(g)  direct mail promotions;
(h)  business cards;
(i)  door hangers;
(j)  signs;
(k)  other electronic communication; or
(l)  any other medium.
(3)  "Affiliate":
(a)  when used in reference to licensure, means to form, for

the purpose of providing a real estate service, an employment or
non-employment association with another individual or entity
licensed or registered under Title 61, Chapter 2f et seq. and
these rules; and

(b)  when used in reference to an undivided fractionalize
long-term estate, means an individual or entity that directly or
indirectly, through one or more intermediaries, controls or is
controlled by, or is under common control with, a specified
individual or entity.

(4)  "Branch broker" means an associate broker who
manages a branch office under the supervision of the principal
broker.

(5)  "Branch office" means a principal broker's real estate
brokerage office other than the principal broker's main office.

(6)  "Brokerage" means a real estate sales or a property
management company.

(7)  "Brokerage record" means any record related to the
business of a principal broker, including:

(a)  record of an offer to purchase real estate;
(b)  record of a real estate transaction, regardless of

whether the transaction closed;
(c)  licensing records;
(d)  banking and other financial records;
(e)  independent contractor agreements;
(f)  trust account records, including:
(i)  deposit records in the form of a duplicate deposit slip,

deposit advice, or equivalent document; and
(ii)  conveyance records in the form of a check image, wire

transfer verification, or equivalent document; and
(g)  records of the brokerage's contractual obligations.
(8)  "Business day" is defined in Subsection 61-2f-102(3).
(9)  "Certification" means authorization from the division

to:
(a)  establish and operate a school that provides courses

approved for prelicensing education or continuing education; or

(b)  function as an instructor for courses approved for
prelicensing education or continuing education.

(10)  "Closing gift" means any gift given by a principal
broker, or a licensee affiliated with the principal broker, to a
buyer or seller, lessor or lessee, in appreciation for having used
the services of a real estate brokerage.

(11)  "Commission" means the Utah Real Estate
Commission.

(12)  "Continuing education" means professional education
required as a condition of renewal in accordance with Section
R162-2f-204 and may be either:

(a)  core: topics identified in Subsection R162-2f-
206c(5)(c); or

(b)  elective: topics identified in Subsection R162-2f-
206c(5)(e).

(13)  "Correspondence course" means a self-paced real
estate course that:

(a)  is not distance or traditional education; and
(b)  fails to meet real estate educational course certification

standards because:
(i)  it is primarily student initiated; and
(ii)  the interaction between the instructor and student lacks

substance and/or is irregular.
(14)  "Day" means calendar day unless specified as

"business day."
(15)(a)  "Distance education" means education in which the

instruction does not take place in a traditional classroom setting,
but occurs through other interactive instructional methods where
teacher and student are separated by distance and sometimes by
time, including the following:

(i)  computer conferencing;
(ii)  satellite teleconferencing;
(iii)  interactive audio;
(iv)  interactive computer software;
(v)  Internet-based instruction; and
(vi)  other interactive online courses.
(b)  "Distance education" does not include home study and

correspondence courses.
(16)  "Division" means the Utah Division of Real Estate.
(17)  "Double contract" means executing two or more

purchase agreements, one of which is not made known to the
prospective lender or loan funding entity.

(18)  "Expired license" means a license that is not renewed
pursuant to Section 61-2f-204 and Section R162-2f-204 by:

(a)  the close of business on the expiration date, if the
expiration date falls on a day when the division is open for
business; or

(b)  the next business day following the expiration date, if
the expiration date falls on a day when the division is closed.

(19)  "Guaranteed sales plan" means:
(a)  a plan in which a seller's real estate is guaranteed to be

sold; or
(b)  a plan whereby a licensee or anyone affiliated with a

licensee agrees to purchase a seller's real estate if it is not
purchased by a third party:

(i)  in the specified period of a listing; or
(ii)  within some other specified period of time.
(20)  "Inactive license" means a license that has been

issued pursuant to Sections R162-2f-202a through 202c or
renewed pursuant to Section R162-2f-204, but that may not be
used to conduct the business of real estate because the license
holder is not affiliated with a principal broker. Pursuant to
Section R162-2f-203, a license may be inactivated:

(a)  voluntarily, with the assent of the license holder; or
(b)  involuntarily, without the assent of the license holder.
(21)  "Inducement gift" means any gift given by a principal

broker, or a licensee affiliated with the principal broker, to a
buyer or seller, lessor or lessee, in a real estate transaction as an
incentive to use the services of a real estate brokerage.
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(22)  "Informed consent" means written authorization,
obtained from both principals to a single transaction, to allow a
licensee to act as a limited agent.

(23)  "Limited agency" means the representation of all
principals in the same transaction to negotiate a mutually
acceptable agreement:

(a)  subject to the terms of a limited agency agreement; and
(b)  with the informed consent of all principals to the

transaction.
(24)  "Net listing" means a listing agreement under which

the real estate commission is the difference between the actual
selling price of the property and a minimum selling price as set
by the seller.

(25)(a)  "Non-certified education" means a continuing
education course offered outside of Utah, but for which a
licensee may apply for credit pursuant to Subsection R162-2f-
206c(1)(b).

(b)  "Non-certified education" does not include:
(i)  home study courses; or
(ii)  correspondence courses.
(26)  "Nonresident applicant" means a person:
(a)  whose primary residence is not in Utah; and
(b)  who qualifies under Title 61, Chapter 2f et seq. and

these rules for licensure as a principal broker, associate broker,
or sales agent.

(27)  "Principal brokerage" means the main real estate or
property management office of a principal broker.

(28)  "Principal" in a transaction means an individual who
is represented by a licensee and may be:

(a)  the buyer or lessee;
(b)  an individual having an ownership interest in the

property;
(c)  an individual having an ownership interest in the entity

that is the buyer, seller, lessor, or lessee; or
(d)  an individual who is an officer, director, partner,

member, or employee of the entity that is the buyer, seller,
lessor, or lessee.

(29)  "Provider" means an individual or business that is
approved by the division to offer continuing education.

(30)  "Property management" is defined in Subsection 61-
2f-102(19).

(31)  "Registration" means authorization from the division
to engage in the business of real estate as:

(a)  a corporation;
(b)  a partnership;
(c)  a limited liability company;
(d)  an association;
(e)  a dba;
(f)  a professional corporation;
(g)  a sole proprietorship; or
(h)  another legal entity of a real estate brokerage.
(32)  "Reinstatement" is defined in Subsection 61-2f-

102(22).
(33)  "Reissuance" is defined in Subsection 61-2f-102(23).
(34)  The acronym RELMS means "real estate licensing

and management system," which is the online database through
which licensees shall submit licensing information to the
division.

(35)  "Renewal" is defined in Subsection 61-2f-102(24).
(36)  "Residential property" means real property consisting

of, or improved by, a single-family one- to four-unit dwelling.
(37)  "School" means:
(a)  any college or university accredited by a regional

accrediting agency that is recognized by the United States
Department of Education;

(b)  any community college or vocational-technical school;
(c)  any local real estate organization that has been

approved by the division as a school; or
(d)  any proprietary real estate school.

(38)  "Sponsor" means:
(a)  a person who is the original seller of an undivided

fractionalized long-term estate.
(b)  sponsor includes, if the seller is an entity, any

individual who exercises managerial responsibility in the
sponsoring entity.

(39)  "Third party service provider" means an individual or
entity that provides a service necessary to the closing of a
specific transaction and includes:

(a)  mortgage brokers;
(b)  mortgage lenders;
(c)  loan originators;
(d)  title service providers;
(e)  attorneys;
(f)  appraisers;
(g)  providers of document preparation services;
(h)  providers of credit reports;
(i)  property condition inspectors;
(j)  settlement agents;
(k)  real estate brokers;
(l)  marketing agents;
(m)  insurance providers; and
(n)  providers of any other services for which a principal or

investor will be charged.
(40)  "Traditional education" means education in which

instruction takes place between an instructor and students where
all are physically present in the same classroom.

(41)  "Undivided fractionalized long-term estate" is defined
in Subsection 61-2f-102(26).

R162-2f-105.  Fees.
Any fee collected by the division is nonrefundable.

R162-2f-200.  Owner.
(1)  For purposes of Section 61-2f-202(1):
(a)  "owner" means a person who has:
(i)  a sole ownership interest in real estate, or
(ii)  an ownership interest in real estate as a joint tenant or

a tenant in common;
(b)  "owner or lessor" does not include:
(i)  a person who holds an option to purchase real property;
(ii)  a mortgagee;
(iii)  a beneficiary under a deed of trust;
(iv)  a trustee under a deed of trust; or
(v)  a person who owns or holds a claim that encumbers

any real property or an improvement to the real property.
(2)  For purposes of Subsection 61-2f-202(1)(a)(i):
(a)  any person performing an act described in Subsection

61-2f-102(20) on behalf of an entity must be:
(i)  if the entity is a corporation, an officer or director of the

corporation;
(ii)  if the entity is a limited liability company,
(A)  a member of a member-managed limited liability

company, or
(B)  a manager of a manager-managed limited liability

company;
(iii)  if the entity is a partnership, a partner of the

partnership;
(iv)  if the entity is a limited partnership, a general partner

of the limited partnership;
(v)  if the entity is a trust, a trustee of the trust;
(vi)  if the entity is an estate of a deceased individual, a

court-appointed personal representative of the estate; or
(vii)  if the entity is the estate of an individual subject to a

conservatorship, a court-appointed conservator of the estate.
(b)  A person who is an entity or organization not described

in Subsections (1)(c)(i) through (vii) above is not exempt from
licensure under Section 61-2f-202(1)(a)(i).
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R162-2f-201.  Qualification for Licensure.
(1)  Character.  Pursuant to Subsection 61-2f-203(1)(c), an

applicant for licensure as a sales agent, associate broker, or
principal broker shall evidence honesty, integrity, truthfulness,
and reputation.

(a)  An applicant shall be denied a license for:
(i)  a felony that resulted in:
(A)  a conviction occurring within the five years preceding

the date of application;
(B)  a plea agreement occurring within the five years

preceding the date of application; or
(C)  a jail or prison term with a release date falling within

the five years preceding the date of application; or
(ii)  a misdemeanor involving fraud, misrepresentation,

theft, or dishonesty that resulted in:
(A)  a conviction occurring within the three years preceding

the date of application; or
(B)  a jail or prison term with a release date falling within

the three years preceding the date of application.
(b)  An applicant may be denied a license or issued a

restricted license for incidents in the applicant's past that reflect
negatively on the applicant's honesty, integrity, truthfulness, and
reputation. In evaluating an applicant for these qualities, the
division and commission may consider:

(i)  criminal convictions or plea agreements other than
those specified in this Subsection (1)(a);

(ii)  past acts related to honesty or truthfulness, with
particular consideration given to any such acts involving the
business of real estate, that would be grounds under Utah law
for sanctioning an existing license;

(iii)  civil judgments in lawsuits brought on grounds of
fraud, misrepresentation, or deceit;

(iv)  court findings of fraudulent or deceitful activity;
(v)  evidence of non-compliance with court orders or

conditions of sentencing; and
(vi)  evidence of non-compliance with:
(A)  terms of a diversion agreement not yet closed and

dismissed;
(B)  a probation agreement; or
(C)  a plea in abeyance.
(c)(i)  An applicant who, as of the date of application, is

serving probation or parole for a crime that contains an element
of violence or physical coercion shall, in order to submit a
complete application, provide for the commission's review
current documentation from two licensed therapists, approved
by the division, stating that the applicant does not pose an
ongoing threat to the public.

(ii)  For purposes of applying this rule, crimes that contain
an element of violence or physical coercion include, but are not
limited to, the following:

(A)  assault, including domestic violence;
(B)  rape;
(C)  sex abuse of a child;
(D)  sodomy on a child;
(E)  battery;
(F)  interruption of a communication device;
(G)  vandalism;
(H)  robbery;
(I)  criminal trespass;
(J)  breaking and entering;
(K)  kidnapping;
(L)  sexual solicitation or enticement;
(M)  manslaughter; and
(N)  homicide.
(iii)  Information and documents submitted in compliance

with this Subsection (1)(c) shall be reviewed by the commission,
which may exercise discretion in determining whether the
applicant qualifies for licensure.

(2)  Competency. In evaluating an applicant for

competency, the division and commission may consider
evidence including:

(a)  civil judgments, with particular consideration given to
any such judgments involving the business of real estate;

(b)  failure to satisfy a civil judgment that has not been
discharged in bankruptcy;

(c)  suspension or revocation of a professional license;
(d)  sanctions placed on a professional license; and
(e)  investigations conducted by regulatory agencies

relative to a professional license.
(3)  Age. An applicant shall be at least 18 years of age.
(4)  Minimum education. An applicant shall have:
(a)  a high school diploma;
(b)  a GED; or
(c)  equivalent education as approved by the commission.

R162-2f-202a.  Sales Agent Licensing Fees and Procedures.
(1)  To obtain a Utah license to practice as a sales agent, an

individual who is not currently and actively licensed in any state
shall:

(a)  evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2f-201(1);

(b)  evidence competency to transact the business of real
estate pursuant to Subsection R162-2f-201(2);

(c)(i)  successfully complete 120 hours of approved
prelicensing education;

(ii)  evidence current membership in the Utah State Bar; or
(iii)  apply to the division for waiver of all or part of the

education requirement by virtue of:
(A)  completing equivalent education as part of a college

undergraduate or postgraduate degree program, regardless of the
date of the degree; or

(B)  completing other equivalent real estate education
within the 12-month period prior to the date of application;

(d)(i)  apply with a testing service designated by the
division to sit for the licensing examination; and

(ii)  pay a nonrefundable examination fee to the testing
center;

(e)  pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;

(f)  pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i)  documentation indicating successful completion of the
required prelicensing education;

(ii)  a report of the examination showing a passing score for
each component of the examination; and

(iii)  the applicant's business, home, and e-mail addresses;
(g)  if applying for an active license, affiliate with a

principal broker; and
(h)  pay the nonrefundable fees required for licensure,

including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund.

(2)  To obtain a Utah license to practice as a sales agent, an
individual who is currently and actively licensed in another state
shall:

(a)  evidence honesty, integrity, truthfulness, and reputation
pursuant to Subsection R162-2f-201(1);

(b)  evidence competency to transact the business of real
estate pursuant to Subsection R162-2f-201(2);

(c)(i)  successfully complete 120 hours of approved
prelicensing education;

(ii)  evidence current membership in the Utah State Bar; or
(iii)  apply to the division for waiver of all or part of the

education requirement by virtue of:
(A)  completing equivalent education as part of a college

undergraduate or postgraduate degree program, regardless of the
date of the degree;

(B)  completing other equivalent real estate education
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within the 12-month period prior to the date of application; or
(C)  having been licensed in a state that has substantially

equivalent prelicensing education requirements;
(d)(i)  apply with a testing service designated by the

division to sit for the licensing examination; and
(ii)  pay a nonrefundable examination fee to the testing

center;
(e)(i)  pursuant to this Subsection (3)(a), take and pass both

the state and national components of the licensing examination;
or

(ii)  if actively licensed during the two years immediately
preceding the date of application in a state that has substantially
equivalent licensing examination requirements:

(A)  take and pass the state component of the licensing
examination; and

(B)  apply to the division for a waiver of the national
component of the licensing examination;

(f)  pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i)  documentation indicating successful completion of the
required prelicensing education;

(ii)  a report of the examination showing a passing score for
each component of the examination; and

(iii)  the applicant's business, home, and e-mail addresses;
(g)  provide from any state where licensed:
(i)  a written record of the applicant's license history; and
(ii)  complete documentation of any disciplinary action

taken against the applicant's license;
(h)  if applying for an active license, affiliate with a

principal broker; and
(i)  pay the nonrefundable fees required for licensure,

including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund.

(3)  Deadlines.
(a)  If an individual passes one test component but fails the

other, the individual shall retake and pass the failed component:
(i)  within six months of the date on which the individual

achieves a passing score on the passed component; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(b)  An application for licensure shall be submitted:
(i)  within 90 days of the date on which the individual

achieves passing scores on both examination components; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(c)  If any deadline in this Section R162-2f-202a falls on a

day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-202b.  Broker Licensing Fees and Procedures.
(1)  To obtain a Utah license to practice as a broker, an

individual shall:
(a)  evidence honesty, integrity, truthfulness, and reputation

pursuant to Subsection R162-2f-201(1);
(b)  evidence competency to transact the business of real

estate pursuant to Subsection R162-2f-201(2);
(c)(i)  successfully complete 120 hours of approved

prelicensing education, including:
(A)  45 hours of broker principles;
(B)  45 hours of broker practices; and
(C)  30 hours of Utah law and testing; or
(ii)  apply to the division for waiver of all or part of the

education requirement by virtue of:
(A)  completing equivalent education as part of a college

undergraduate or postgraduate degree program, regardless of the
date of the degree; or

(B)  completing other equivalent real estate education
within the 12-month period prior to the date of application;

(d)(i)  apply with a testing service designated by the
division to sit for the licensing examination; and

(ii)  pay a nonrefundable examination fee to the testing
center;

(e)  pursuant to this Subsection (3)(a), take and pass both
the state and national components of the licensing examination;

(f)(i)  unless Subsection (2)(a) applies, evidence the
individual's having, within the five-year period preceding the
date of application either:

(A)  three years full-time, licensed, active real estate
experience; or

(B)  two years full-time, licensed, active, real estate
experience and one year full-time professional real estate
experience from the optional experience table in Appendix 3;
and

(ii)  evidence having accumulated, within the five-year
period preceding the date of application, a total of at least 60
documented experience points complying with R162-2f-401a,
as follows:

(A)  45 to 60 points pursuant to the experience points
tables found in Appendices 1 and 2, of which a maximum of 25
points may have been accumulated from the "All other property
management" subsections of Appendix 2; and

(B)  0 to 15 points pursuant to the experience point table
found in Appendix 3;

(iii)  a minimum of one-half of the experience points from
Tables 1 and 2 must derive from transactions of properties
located in the state of Utah;

(iv)  evidence of qualifying experience which the
individual shall submit to the division by:

(A)  selecting from the individual's total qualifying
experience documented experience points for which the
experience complies with the requirements in section R162-2f-
401a; and

(B)  submitting for review and approval by the division
documentation of at least 60 documented experience points and
no more than 80 documented experience points of the
individual's qualifying experience; and

(v)  if an individual submits evidence of experience points
for transactions involving a team or group, experience points are
limited to those transactions for which the individual is named
in any written agency agreements and purchase and lease
contracts and the applicable experience points will be divided
proportionally among the licensees identified in the agency
agreements and lease contracts;

(g)  pursuant to this Subsection (3)(b), submit to the
division an application for licensure including:

(i)  documentation indicating successful completion of the
approved broker prelicensing education;

(ii)  a report of the examination showing a passing score for
each component of the examination; and

(iii)  the applicant's business, home, and e-mail addresses;
(h)  provide from any state where licensed as a real estate

agent or broker:
(i)  a written record of the applicant's license history; and
(ii)  complete documentation of any disciplinary action

taken against the applicant's license;
(i)  if applying for an active license, affiliate with a

registered company;
(j)  pay the nonrefundable fees required for licensure,

including the nonrefundable fee required under Section 61-2f-
505 for the Real Estate Education, Research, and Recovery
Fund; and

(k)  if applying for licensure as a principal broker, establish
real estate and property management trust accounts, as
applicable pursuant to Section R162-2f-403, that:

(i)  contain the term "real estate trust account" or "property
management trust account", as applicable, in the account name;
and
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(ii)  are separate from any operating account(s) of the
registered entity for which the individual will serve as a broker;
and

(iii)  identify the location(s) where brokerage records will
be kept.

(2)(a)  If an individual applies under this Subsection R162-
2f-202b within two years of allowing a broker license to expire,
the experience required under Subsection (1)(f) shall be
accumulated within the seven-year period preceding the date of
application.

(b)  Pursuant to Section R162-2f-407, an individual whose
application is denied by the division for failure to meet
experience requirements under this Subsection (1)(f) may bring
the application before the commission.

(3)  Deadlines.
(a)  If an individual passes one test component but fails the

other, the individual shall retake and pass the failed component:
(i)  within six months of the date on which the individual

achieves a passing score on the passed component; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(b)  An application for licensure shall be submitted:
(i)  within 90 days of the date on which the individual

achieves passing scores on both examination components; and
(ii)  within 12 months of the date on which the individual

completes the prelicensing education.
(c)  If any deadline in this Section R162-2f-202b falls on

a day when the division is closed for business, the deadline shall
be extended to the next business day.

(4)  Restriction.  A broker license may not be granted to an
applicant whose sales agent license is on suspension or
probation at the time of application.

(5)  Dual broker licenses.
(a)(i)  A person who holds or obtains a dual broker license

under this Subsection may function as the principal broker of a
property management company that is a separate entity from the
person's real estate brokerage.

(ii)  A dual broker may not conduct real estate sales
activities from the separate property management company.

(iii)  A principal broker may conduct property management
activities from the person's real estate brokerage:

(A)  without holding a dual broker license; and
(B)  in accordance with Subsections R162-2f-401j and

R162-2f-403a-403c;
(b)  A dual broker who wishes to consolidate real estate

and property management operations into a single brokerage
may:

(i)  at the broker's request, convert the dual broker license
to a principal broker license; and

(ii)(A)  convert the property management company to a
branch office of the real estate brokerage, including the
assignment of a branch broker and using the same name as the
real estate brokerage; or

(B)  close the separate property management company.
(c)  As of May 8, 2013:
(i)  the Division shall:
(A)  cease issuing property management principal broker

(PMPB) licenses;
(B)  cease issuing property management company (MN)

registrations except as to a second company registered under a
dual broker license;

(C)  convert any property management principal broker
(PMPB) license to a real estate principal broker (PB) license;
and

(D)  as to any property management company (MN)
registration that is not a second company under a dual broker
license, convert the registration to a real estate brokerage (CN)
registration; and

(ii)  it shall be permissible to conduct real estate sales

activities under any company registration that is converted
pursuant to this Subsection (5)(c)(i)(C).

R162-2f-202c.  Associate Broker Licensing Fees and
Procedures.

To obtain a Utah license to practice as an associate broker,
an individual shall:

(1)  comply with Subsections R162-2f-202b(1)(a) through
(j); and

(2)  if applying for an active license, affiliate with a
principal broker.

R162-2f-202d.  Property Management Sales Agent Licensing
Fees and Procedures.

(1)  A sales agent affiliated with a dual broker through a
property management company may act as a property
management sales agent if:

(a)  the dual broker designates the sales agent as a property
management sales agent, and

(b)  the sales agent pays to the division the property
management sales agent designation fee.

(2)  A property management sales agent may
simultaneously provide both property management services and
real estate sales services under the supervision of the dual
broker if the property management sales agent:

(a)  provides property management services only through
the property management company overseen by the dual broker,
and

(b)  provides real estate sales services only through the real
estate brokerage overseen by the dual broker.

(3)  Before a property management sales agent may affiliate
with another principal broker who is not a dual broker or with
a dual broker who does not approve of the property management
sales agent designation, the property management sales agent
shall pay the additional fee to remove the property management
sales agent designation.

R162-2f-203.  Inactivation and Activation.
(1)  Inactivation.
(a)  To voluntarily inactivate the license of a sales agent or

an associate broker, the holder of the license shall complete and
submit a change form through RELMS pursuant to Section
R162-2f-207.

(b)  To voluntarily inactivate a principal broker license, the
principal broker shall:

(i)  prior to inactivating the license:
(A)  give written notice to each licensee affiliated with the

principal broker of the date on which the principal broker
proposes to inactivate the license; and

(B)  provide to the division evidence that the licensee has
complied with this Subsection (1)(b)(i)(A); and

(ii)  complete and submit a change form through RELMS
pursuant to Section R162-2f-207.

(c)  The license of a sales agent or associate broker is
involuntarily inactivated upon:

(i)  termination of the licensee's affiliation with a principal
broker;

(ii)  expiration, suspension, revocation, inactivation, or
termination of the license of the principal broker with whom the
sales agent or associate broker is affiliated; or

(iii)  inactivation or termination of the registration of the
entity with which the licensee's principal broker is affiliated.

(d)  The registration of an entity is involuntarily inactivated
upon:

(i)  termination of the entity's affiliation with a principal
broker; or

(ii)  expiration, suspension, revocation, inactivation, or
termination of the license of the principal broker with whom the
entity is affiliated.
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(e)  The license of a principal broker is involuntarily
inactivated upon termination of the licensee's affiliation with a
registered entity.

(f)  If the division or commission orders that a principal
broker's license is to be suspended or revoked:

(i)  the order shall state the effective date of the suspension
or revocation; and

(ii)  prior to the effective date, the entity shall:
(A)(I)  affiliate with a new principal broker; and
(II)  submit change forms through RELMS to affiliate each

licensee with the new principal broker; or
(B)(I)  provide written notice to each licensee affiliated

with the principal broker of the pending suspension or
revocation; and

(II)  comply with Subsection R162-2f-207(3)(c)(ii)(B).
(2)  Activation.
(a)  To activate a license, the holder of the inactive license

shall:
(i)  complete and submit a change card through RELMS

pursuant to Section R162-2f-207;
(ii)  submit proof of:
(A)  having been issued an active license at the time of last

renewal;
(B)  having completed, within the one-year period

preceding the date on which the licensee requests activation, 18
hours of continuing education, including nine hours of core
topics; or

(C)  having passed the licensing examination within the
six-month period prior to the date on which the licensee requests
activation;

(iii)(A)  if applying to activate a sales agent or associate
broker license, evidence affiliation with a principal broker; or

(B)  if applying to activate a principal broker license,
evidence affiliation with a registered entity; and

(iv)  pay a non-refundable activation fee.
(b)  A licensee who submits continuing education to

activate a license may not use the same continuing education to
renew the license at the time of the licensee's next renewal.

R162-2f-204.  License Renewal.
(1)  Renewal period and deadlines.
(a)  A license issued under these rules is valid for a period

of two years from the date of licensure.
(b)  By the 15th day of the month of expiration, an

applicant for renewal shall submit to the division proof of
having completed all continuing education required under this
Subsection (2)(b).

(c)  In order to renew on time without incurring a late fee:
(i)  an individual who is required to submit a renewal

application through the online RELMS system shall complete
the online process, including the completion and banking of
continuing education credits, by the license expiration date; and

(ii)  an individual whose circumstances require a "yes"
answer to a disclosure question on the renewal application shall
submit a paper renewal:

(A)  by the license expiration date, if that date falls on a day
when the division is open for business; or

(B)  on the next business day following the license
expiration date, if that date falls on a day when the division is
closed for business.

(2)  Qualification for renewal.
(a)  Character and competency.
(i)  An individual applying for a renewed license shall

evidence that the individual maintains character and competency
as required for initial licensure.

(ii)  An individual applying for a renewed license may not
have:

(A)  a felony conviction since the last date of licensure; or
(B)  a finding of fraud, misrepresentation, or deceit entered

against the applicant, related to activities requiring a real estate
license, by a court of competent jurisdiction or a government
agency since the last date of licensure, unless the finding was
explicitly considered by the division in a previous application.

(b)  Continuing education.
(i)  To renew at the end of the first renewal cycle, an

individual shall complete:
(A)  the 12-hour new sales agent course certified by the

division; and
(B)  an additional six non-duplicative hours of continuing

education:
(I)  certified by the division as either core or elective; or
(II)  acceptable to the division pursuant to this Subsection

(2)(b)(ii)(B).
(ii)  To renew at the end of a renewal cycle subsequent to

the first renewal, an individual shall:
(A)  complete 18 non-duplicative hours of continuing

education:
(I)  certified by the division;
(II)  including at least nine non-duplicative hours of core

curriculum; and
(III)  taken during the previous license period; or
(B)  apply to the division for a waiver of all or part of the

required continuing education hours by virtue of having
completed non-certified courses that:

(I)  were not required under Subsection R162-2f-
206c(1)(a) to be certified; and

(II)  meet the continuing education objectives listed in
Subsection R162-2f-206c(2)(f).

(iii)(A)  Completed continuing education courses will be
credited to an individual when the hours are uploaded by the
course provider pursuant to Subsection R162-2f-401d(1)(k).

(B)  If a provider fails to upload course completion
information within the ten-day period specified in Subsection
R162-2f-401d(1)(k), an individual who attended the course may
obtain credit by:

(I)  filing a complaint against the provider; and
(II)  submitting the course completion certificate to the

division.
(c)  Principal broker. In addition to meeting the

requirements of this Subsection (2)(a) and (b), an individual
applying to renew a principal broker license shall certify that:

(i)  the business name under which the individual operates
is current and in good standing with the Division of
Corporations and Commercial Code; and

(ii)  the trust account maintained by the principal broker is
current and in compliance with Section R162-2f-403.

(3)  Renewal and reinstatement procedures.
(a)  To renew a license, an applicant shall, prior to the

expiration of the license:
(i)  submit the forms required by the division, including

proof of having completed continuing education pursuant to this
Subsection (2)(b); and

(ii)  pay a nonrefundable renewal fee.
(b)  To reinstate an expired license, an applicant shall,

according to deadlines set forth in Subsections 61-2f-204(2)(b) -
(d):

(i)  submit all forms required by the division, including
proof of having completed continuing education pursuant to
Subsection 61-2f-204(2); and

(ii)  pay a nonrefundable reinstatement fee.
(4)  Transition to online renewal. An individual licensee

shall submit an application for renewal through the online
RELMS system unless the individual's circumstances require a
"yes" answer in response to a disclosure question.

R162-2f-205.  Registration of Entity.
(1)  A principal broker may not conduct business through

an entity, including a branch office, dba, or separate property
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management company, without first registering the entity with
the division.

(2)  Exemptions. The following locations may be used to
conduct real estate business without being registered as branch
offices:

(a)  a model home;
(b)  a project sales office; and
(c)  a facility established for twelve months or less as a

temporary site for marketing activity, such as an exhibit booth.
(3)  To register an entity with the division, a principal

broker shall:
(a)  evidence that the name of the entity is registered with

the Division of Corporations;
(b)  certify that the entity is affiliated with a principal

broker who:
(i)  is authorized to use the entity name; and
(ii)  will actively supervise the activities of all sales agents,

associate brokers, branch brokers, and unlicensed staff;
(c)  if registering a branch office, identify the branch broker

who will actively supervise all licensees and unlicensed staff
working from the branch office;

(d)  submit an application that includes:
(i)  the physical address of the entity;
(ii)  if the entity is a branch office, the name and license

number of the branch broker;
(iii)  the names of associate brokers and sales agents

assigned to the entity; and
(iv)  the location and account number of any real estate and

property management trust account(s) in which funds received
at the registered location will be deposited;

(e)  inform the division of:
(i)  the location and account number of any operating

account(s) used by the registered entity; and
(ii)  the location where brokerage records will be kept; and
(f)  pay a nonrefundable application fee.
(4)  Restrictions.
(a)(i)  The division shall not register an entity proposing to

use a business name that:
(A)  is likely to mislead the public into thinking that the

entity is not a real estate brokerage or property management
company;

(B)  closely resembles the name of another registered
entity; or

(C)  the division determines might otherwise be confusing
or misleading to the public.

(ii)  Approval by the division of an entity's business name
does not ensure or grant to the entity a legal right to use or
operate under that name.

(b)  A branch office shall operate under the same business
name as the principal brokerage.

(c)  An entity may not designate a post office box as its
business address, but may designate a post office box as a
mailing address.

(d)  All trust accounts and operating accounts used by a
registered entity shall be maintained in a bank or credit union
located in the state of Utah.

(5)  Registration not transferable.
(a)  A registered entity shall not transfer the registration to

any other person.
(b)  A registered entity shall not allow an unlicensed person

to use the entity's registration to perform work for which
licensure is required.

(c)  If a change in corporate structure of a registered entity
creates a separate and unique legal entity, that entity shall obtain
a unique registration, and shall not operate under an existing
registration.

(d)  The dissolution of a corporation, partnership, limited
liability company, association, or other entity registered with the
division terminates the registration.

R162-2f-206a.  Certification of Real Estate School.
(1)  Prior to offering real estate prelicensing or continuing

education, a school shall:
(a)  first, obtain division approval of the school name; and
(b)  second, certify the school with the division pursuant to

this Subsection (2).
(2)  To certify, a school applicant shall, at least 90 days

prior to teaching any course, prepare and supply the following
information to the division:

(a)  contact information, including:
(i)  name, phone number, email address, and address of the

physical facility;
(ii)  name, phone number, email address, and address of

each school director;
(iii)  name, phone number, email address, and address of

each school owner; and
(iv)  an e-mail address where correspondence will be

received by the school;
(b)  evidence that the school directors and owners meet the

character requirements outlined in Subsection R162-2f-201(1)
and the competency requirements outlined in Subsection R162-
2f-201(2);

(c)  evidence that the school name, as approved by the
division pursuant to this Subsection (1)(a), is registered with the
Division of Corporations and Commercial Code as a real estate
education provider;

(d)  school description, including:
(i)  type of school; and
(ii)  description of the school's physical facilities;
(e)  list of courses to be offered, including the following:
(i)  a statement of whether each course is a prelicensing or

continuing education course; and
(ii)  as to a continuing education course, whether it is

designed to qualify as fulfilling all or part of the core curriculum
requirement for new agents;

(f)  list of the instructor(s), including any guest lecturer(s),
who will be teaching each course;

(g)  proof that each instructor is:
(i)  certified by the division;
(ii)  qualified as a guest lecturer by having:
(A)  requisite expertise in the field; and
(B)  approval from the division; or
(iii)  exempt from certification under Subsection R162-2f-

206d(4);
(h)  schedule of courses offered, including the days, times,

and locations of classes;
(i)  statement of attendance requirements as provided to

students;
(j)  refund policy as provided to students;
(k)  disclaimer as provided to students and as specified in

Subsection (3)(c);
(l)  criminal history disclosure statement as provided to

students and as specified in Subsection (3)(d);
(m)  disclosure, as specified in Subsection (3)(e), of any

possibility of obtaining an education waiver;
(n)  course completion policy, as provided to students,

describing the length of time allowed for completion and
detailed requirements; and

(o)  any other information the division requires.
(3)  Minimum standards.
(a)  The course schedule may not provide or allow for more

than eight credit hours per student per day.
(b)  The attendance statement shall require that each

student attend at least 90% of the scheduled class periods,
excluding breaks.

(c)  The disclaimer shall adhere to the following
requirements:

(i)  be typed in all capital letters at least 1/4 inch high; and
(ii)  state the following language:  "Any student attending
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(school name) is under no obligation to affiliate with any of the
real estate brokerages that may be soliciting for licensees at this
school."

(d)  The criminal history disclosure statement shall:
(i)  be provided to each student prior to the school

accepting payment; and
(ii)  clearly inform the student that upon application with

the division, the student will be required to:
(A)  accurately disclose the student's criminal history

according to the licensing questionnaire provided by the
division;

(B)  submit fingerprint cards to the division and consent to
a criminal background check; and

(C)  provide to the division complete court documentation
relative to any criminal proceeding that the applicant is required
to disclose;

(iii)  clearly inform the student that the division will
consider the applicant's criminal history pursuant to Subsection
61-2f-204(1)(e) and Subsection R162-2f-201(1) in making a
decision on the application; and

(iv)  include a section for the student's attestation that the
student has read and understood the disclosure.

(e)  The education waiver disclosure shall adhere to the
following requirements:

(i)  disclose to students the requirements for obtaining an
education waiver while they are still eligible for a full refund;

(ii)  be typed in all capital letters at least 1/4 inch high;
(iii)  inform the students that the division grants education

waivers for qualified individuals; and
(iv)  state the following language:  "A student accepted or

enrolled for education hours cannot later reduce those hours by
applying for an education waiver.  An education waiver must be
obtained before a student enrolls and is accepted by a school for
education hours."

(f)  Within 15 days after the occurrence of any material
change in the information outlined in this Subsection (2)(a), the
school shall provide, to the division's education staff, written
notice of the change.

(4)(a)  A school certification expires 24 months from the
date of issuance and must be renewed before the expiration date
in order to remain active.

(b)  To renew a school certification, an applicant shall:
(i)  complete a renewal application as provided by the

division; and
(ii)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired school certification within 30

days following the expiration date, a person shall:
(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired school certification after 30

days and within six months following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated.  To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (4) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-206b.  Certification Prelicensing Course.
(1)  To certify a prelicensing course for traditional

education, a person shall, no later than 30 days prior to the date
on which the course is proposed to begin, provide the following
to the division:

(a)  comprehensive course outline including:
(i)  description of the course, including a statement of

whether the course is designed for:

(A)  sales agents; or
(B)  brokers;
(ii)  number of class periods spent on each subject area;
(iii)  minimum of three to five learning objectives for every

three hours of class time; and
(iv)  reference to the course outline approved by the

commission for each topic;
(b)  number of quizzes and examinations;
(c)  grading system, including methods of testing and

standards of grading;
(d)(i)  a copy of at least two final examinations to be used

in the course;
(ii)  the answer key(s) used to determine if a student has

passed the exam; and
(iii)  an explanation of procedure if the student fails the

final examination and thereby fails the course; and
(e)  a list of the titles, authors and publishers of all required

textbooks.
(2)  To certify a prelicensing course for distance education,

a person shall, no later than 60 days prior to the date on which
the course is proposed to begin, provide the following to the
division:

(a)  all items listed in this Subsection (1);
(b)  description of each method of course delivery;
(c)  description of any media to be used;
(d)  course access for the division using the same delivery

methods and media that will be provided to the students;
(e)  description of specific and regularly scheduled

interactive events included in the course and appropriate to the
delivery method that will contribute to the students' achievement
of the stated learning objectives;

(f)  description of how the students' achievement of the
stated learning objectives will be measured at regular intervals;

(g)  description of how and when certified prelicensing
instructors will be available to answer student questions;

(h)  attestation from the school director of the availability
and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims;
and

(i)  a description of the complaint process to resolve
student grievances.

(3)  Minimum standards. A prelicensing course shall:
(a)  address each topic required by the course outline as

approved by the commission;
(b)  meet the minimum hourly requirement as established

by Subsection 61-2f-203(1)(d)(i) and these rules;
(c)  limit the credit that students may earn to no more than

eight credit hours per day;
(d)  be taught in an appropriate classroom facility unless

approved for distance education;
(e)  allow a maximum of 10% of the required class time for

testing, including:
(i)  practice tests; and
(ii)  a final examination;
(f)  use only texts, workbooks, and supplemental materials

that are appropriate and current in their application to the
required course outline; and

(g)  reflect the current statutes and rules of the division.
(4)  A prelicensing course certification expires at the same

time as the school certification and is renewed automatically
when the school certification is renewed.

R162-2f-206c.  Certification of Continuing Education
Course.

(1)(a)  The division may not award continuing education
credit for a course that is advertised in Utah to real estate
licensees unless the course is certified prior to its being taught.

(b)  A licensee who completes a course that is not required
to be certified pursuant to this Subsection (1)(a), and who



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 20

believes that the course satisfies the objectives of continuing
education pursuant to this Subsection (2)(f), may apply to the
division for an award of continuing education credit after
successfully completing the course.

(2)  To certify a continuing education course for traditional
education, a person shall, no later than 30 days prior to the date
on which the course is proposed to begin, provide the following
to the division:

(a)  name and contact information of the course provider;
(b)  name and contact information of the entity through

which the course will be provided;
(c)  description of the physical facility where the course

will be taught;
(d)  course title;
(e)  number of credit hours;
(f)  statement defining how the course will meet the

objectives of continuing education by increasing the
participant's:

(i)  knowledge;
(ii)  professionalism; and
(iii)  ability to protect and serve the public;
(g)  course outline including a description of the subject

matter covered in each 15-minute segment;
(h)  a minimum of three learning objectives for every three

hours of class time;
(i)  name and certification number of each certified

instructor who will teach the course;
(j)  copies of all materials to be distributed to participants;
(k)  signed statement in which the course provider and

instructor(s):
(i)  agree not to market personal sales products;
(ii)  allow the division or its representative to audit the

course on an unannounced basis; and
(iii)  agree to upload, within ten business days after the end

of a course offering, to the database specified by the division,
the following:

(A)  course name;
(B)  course certificate number assigned by the division;
(C)  date(s) the course was taught;
(D)  number of credit hours; and
(E)  names and license numbers of all students receiving

continuing education credit;
(l)  procedure for pre-registration;
(m)  tuition or registration fee;
(n)  cancellation and refund policy;
(o)  procedure for taking and maintaining control of

attendance during class time;
(p)  sample of the completion certificate;
(q)  nonrefundable fee for certification as required by the

division; and
(r)  any other information the division requires.
(3)  To certify a continuing education course for distance

education, a person shall:
(a)  comply with this Subsection (2);
(b)  submit to the division a complete description of all

course delivery methods and all media to be used;
(c)  provide course access for the division using the same

delivery methods and media that will be provided to the
students;

(d)  describe specific frequent and periodic interactive
events included in the course and appropriate to the delivery
method that will contribute to the students' achievement of the
stated learning objectives and encourage student participation;

(e)  describe how and when certified instructors will be
available to answer student questions; and

(f)  provide an attestation from the sponsor of the
availability and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims.

(4)  Minimum standards.

(a)  Except for distance education courses, all courses shall
be taught in an appropriate classroom facility and not in a
private residence.

(b)  The minimum length of a course shall be one credit
hour.

(c)  Except for online courses, the procedure for taking
attendance shall be more extensive than having the student sign
a class roll.

(d)  The completion certificate shall allow for entry of the
following information:

(i)  licensee's name;
(ii)  type of license;
(iii)  license number;
(iv)  date of course;
(v)  name of the course provider;
(vi)  course title;
(vii)  number of credit hours awarded;
(viii)  course certification number;
(ix)  course certification expiration date;
(x)  signature of the course sponsor; and
(xi)  signature of the licensee.
(5)  Certification procedures.
(a)  Upon receipt of a complete application for certification

of a continuing education course, the division shall, at its own
discretion, determine whether a course qualifies for certification.

(b)  Upon determining that a course qualifies for
certification, the division shall determine whether the content
satisfies core or elective requirements.

(c)  Core topics include the following:
(i)  state approved forms and contracts;
(ii)  other industry used forms or contracts;
(iii)  ethics;
(iv)  agency;
(v)  short sales or sales of bank-owned property;
(vi)  environmental hazards;
(vii)  property management;
(viii)  prevention of real estate and mortgage fraud;
(ix)  federal and state real estate laws;
(x)  fair housing;
(xi)  division administrative rules;
(xii)  broker trust accounts; and
(xiii)  water law, rights and transfer.
(d)  If a course regarding an industry used form or contract

is approved by the division as a core course, the provider of the
course shall:

(i)  obtain authorization to use the form(s)  or contract(s) 
taught in the course;

(ii)  obtain permission for licensees to subsequently use the
form(s)  or contract(s)  taught in the course; and

(iii)  if applicable, arrange for the owner of each form or
contract to make it available to licensees for a reasonable fee.

(e)  Elective topics include the following:
(i)  real estate financing, including mortgages and other

financing techniques;
(ii)  real estate investments;
(iii)  real estate market measures and evaluation;
(iv)  real estate appraising;
(v)  market analysis;
(vi)  measurement of homes or buildings;
(vii)  accounting and taxation as applied to real property;
(viii)  estate building and portfolio management for clients;
(ix)  settlement statements;
(x)  real estate mathematics;
(xi)  real estate law;
(xii)  contract law;
(xiii)  agency and subagency;
(xiv)  real estate securities and syndications;
(xv)  regulation and management of timeshares,

condominiums, and cooperatives;
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(xvi)  resort and recreational properties;
(xvii)  farm and ranch properties;
(xviii)  real property exchanging;
(xix)  legislative issues that influence real estate practice;
(xx)  real estate license law;
(xxi)  division administrative rules;
(xxii)  land development;
(xxiii)  land use;
(xxiv)  planning and zoning;
(xxv)  construction;
(xxvi)  energy conservation in buildings;
(xxvii)  water rights;
(xxviii)  landlord/tenant relationships;
(xxix)  property disclosure forms;
(xxx)  Americans with Disabilities Act;
(xxxi)  affirmative marketing;
(xxxii)  commercial real estate;
(xxxiii)  tenancy in common;
(xxxiv)  professional development;
(xxxv)  business success;
(xxxvi)  customer relation skills;
(xxxvii)  sales promotion, including:
(A)  salesmanship;
(B)  negotiation;
(C)  sales psychology;
(D)  marketing techniques related to real estate knowledge;
(E)  servicing clients; and
(F)  communication skills;
(xxxviii)  personal and property protection for licensees

and their clients;
(xxxix)  any topic that focuses on real estate concepts,

principles, or industry practices or procedures, if the topic
enhances licensee professional skills and thereby advances
public protection and safety;

(xl)  any other topic that directly relates to the real estate
brokerage practice and directly contributes to the objective of
continuing education; and

(xli)  technology courses that utilize the majority of the
time instructing students how the technology:

(A)  directly benefits the consumer; or
(B)  enables the licensee to be more proficient in

performing the licensee's agency responsibilities.
(f)  Unacceptable topics include the following:
(i)  offerings in mechanical office and business skills,

including:
(A)  typing;
(B)  speed reading;
(C)  memory improvement;
(D)  language report writing;
(E)  advertising; and
(F)  technology courses with a principal focus on

technology operation, software design, or software use;
(ii)  physical well-being, including:
(A)  personal motivation;
(B)  stress management; and
(C)  dress-for-success;
(iii)  meetings held in conjunction with the general business

of the licensee and the licensee's broker, employer, or trade
organization, including:

(A)  sales meetings;
(B)  in-house staff meetings or training meetings; and
(C)  member orientations for professional organizations;
(iv)  courses in wealth creation or retirement planning for

licensees; and
(v)  courses that are specifically designed for exam

preparation.
(g)  If an application for certification of a continuing

education course is denied by the division, the person making
application may appeal to the commission.

(6)(a)  A continuing education course certification expires
24 months from the date of issuance and must be renewed
before the expiration date in order to remain active.

(b)  To renew a continuing education course certification,
an applicant shall:

(i)  complete a renewal application as provided by the
division; and

(ii)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired continuing education course

certification within 30 days following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired continuing education course

certification after 30 days and within six months following the
expiration date, a person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (6)  falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-206d.  Certification of Prelicensing Course
Instructor.

(1)  An instructor shall certify with the division prior to
teaching a prelicensing course.

(2)  To certify, an applicant shall provide, within the 30-
day period prior to the date on which the applicant proposes to
begin instruction:

(a)  evidence that the applicant meets the character
requirements of Subsection R162-2f-201(1) and the competency
requirements of Subsection R162-2f-201(2);

(b)  evidence of having graduated from high school or
achieved an equivalent education;

(c)  evidence that the applicant understands the real estate
industry through:

(i)  a minimum of five years of full-time experience as a
real estate licensee;

(ii)  post-graduate education related to the course subject;
or

(iii)  demonstrated expertise on the subject proposed to be
taught;

(d)  evidence of ability to teach through:
(i)  a minimum of 12 months of full-time teaching

experience;
(ii)  part-time teaching experience equivalent to 12 months

of full-time teaching experience; or
(iii)  attendance at a division instructor development

workshop totaling at least two days in length;
(e)  evidence of having passed an examination:
(i)  designed to test the knowledge of the subject matter

proposed to be taught;
(ii)  with a score of 80% or more correct responses, and;
(iii)  within the six-month period preceding the date of

application;
(f)  name and certification number of the certified

prelicensing school for which the applicant will work;
(g)  a signed statement agreeing to allow the instructor's

courses to be randomly audited on an unannounced basis by the
division or its representative;

(h)  a signed statement agreeing not to market personal
sales products;

(i)  any other information the division requires;
(j)  an application fee; and
(k)  course-specific requirements as follows:
(i)  sales agent prelicensing course: evidence of being a
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licensed sales agent or broker; and
(ii)  broker prelicensing course: evidence of being a

licensed associate broker, branch broker, or principal broker.
(3)  An applicant may certify to teach a subcourse of the

broker prelicensing course by meeting the following
requirements:

(a)  Brokerage Management. An applicant shall:
(i)  hold a current real estate broker license;
(ii)  possess at least two years practical experience as an

active real estate principal broker; and
(iii)(A)  have experience managing a real estate office; or
(B)  hold a certified residential broker or equivalent

professional designation in real estate brokerage management.
(b)  Advanced Real Estate Law. An applicant shall:
(i)  hold a current real estate broker license;
(ii)  evidence current membership in the Utah State Bar; or
(iii)(A)  have graduated from an American Bar Association

accredited law school; and
(B)  have at least two years real estate law experience.
(c)  Advanced Appraisal. An applicant shall hold:
(i)  a current real estate broker license, or
(ii)  a current appraiser license or certification from the

division.
(d)  Advanced Finance. An applicant shall:
(i)  evidence at least two years practical experience in real

estate finance; and
(ii)(A)  hold a current real estate broker license;
(B)  evidence having been associated with a lending

institution as a loan officer; or
(C)  hold a degree in finance.
(e)  Advanced Property Management. An applicant shall

hold a current real estate license and:
(i)  evidence at least two years full-time experience as a

property manager; or
(ii)  hold a certified property manager or equivalent

professional designation.
(4)  A college or university may use any faculty member to

teach an approved course provided the instructor demonstrates
to the satisfaction of the division academic training or
experience qualifying the faculty member to teach the course.

(5)(a)  A prelicensing instructor certification expires 24
months from the date of issuance and must be renewed before
the expiration date in order to remain active.

(b)  To renew a prelicensing course instructor certification,
an individual shall:

(i)  submit all forms required by the division;
(ii)  evidence having taught, within the two-year period

prior to the date of application, a certified real estate course;
(iii)  evidence having attended, within the two-year period

prior to the date of application, an instructor development
workshop sponsored by the division; and

(iv)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired prelicensing course instructor

certification within 30 days following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired prelicensing course instructor

certification after 30 days and within six months following the
expiration date, a person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (5) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-206e.  Certification of Continuing Education Course
Instructor.

(1)  An instructor shall certify with the division before
teaching a continuing education course.

(2)  To certify, an applicant shall, within the 30-day period
prior to the date on which the applicant proposes to begin
instruction, provide the following:

(a)  name and contact information of the applicant;
(b)  evidence that the applicant meets the character

requirements of Subsection R162-2f-201(1) and the competency
requirements of Subsection R162-2f-201(2);

(c)  evidence of having graduated from high school or
achieved an equivalent education;

(d)  evidence that the applicant understands the subject
matter to be taught through:

(i)  a minimum of two years of full-time experience as a
real estate licensee;

(ii)  college-level education related to the course subject;
or

(iii)  demonstrated expertise on the subject proposed to be
taught;

(e)  evidence of ability to teach through:
(i)  a minimum of 12 months of full-time teaching

experience; or
(ii)  part-time teaching experience equivalent to 12 months

of full-time teaching experience;
(f)  a signed statement agreeing to allow the instructor's

courses to be randomly audited on an unannounced basis by the
division or its representative;

(g)  a signed statement agreeing not to market personal
sales products;

(h)  any other information the division requires; and
(i)  a nonrefundable application fee.
(3)(a)  A continuing education course instructor

certification expires 24 months from the date of issuance and
must be renewed before the expiration date in order to remain
active.

(b)  To renew a continuing education course instructor
certification, a person shall:

(i)  submit all forms required by the division;
(ii)(A)  evidence having taught, within the previous

renewal period, a minimum of 12 continuing education credit
hours; or

(B)  submit written explanation outlining:
(I)  the reason for not having taught a minimum of 12

continuing education credit hours; and
(II)  documentation to the division that the applicant

maintains satisfactory expertise in the subject area proposed to
be taught; and

(iii)  pay a nonrefundable renewal fee.
(c)  To reinstate an expired continuing education instructor

certification within 30 days following the expiration date, a
person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a nonrefundable late fee.
(d)  To reinstate an expired continuing education instructor

certification after 30 days and within six months following the
expiration date, a person shall:

(i)  comply with all requirements for a timely renewal; and
(ii)  pay a non-refundable reinstatement fee.
(e)  A certification that is expired for more than six months

may not be reinstated. To obtain a certification, a person must
apply as a new applicant.

(f)  If a deadline specified in this Subsection (3) falls on a
day when the division is closed for business, the deadline shall
be extended to the next business day.

R162-2f-207.  Reporting a Change of Information.
(1)  Individual notification requirements.



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 23

(a)  An individual licensed as a sales agent, associate
broker, or principal broker shall report the following to the
division:

(i)  change in licensee's name; and
(ii)  change in licensee's business, home, e-mail, or mailing

address.
(b)  In addition to complying with this Subsection (1)(a):
(i)  an individual licensed as a sales agent or associate

broker shall report to the division a change in affiliation with a
principal broker; and

(ii)  an individual licensed as a principal broker shall report
to the division:

(A)  termination of a sales agent, associate broker, or
branch broker, if the change is not reported pursuant to this
Subsection (1)(b)(i);

(B)  change in assignment of branch broker; and
(C)  termination of the principal broker's affiliation with an

entity.
(2)  Entity notification requirements. A registered entity

shall report the following to the division:
(a)  change in entity's name;
(b)  change in entity's affiliation with a principal broker;
(c)  change in corporate structure;
(d)  dissolution of corporation; and
(e)  change of location where brokerage records are kept.
(3)  Notification procedures.
(a)  Name. To report a change in name, a person shall

submit to the division a paper change form and:
(i)  if the person is an individual, attach to it official

documentation such as a:
(A)  marriage certificate;
(B)  divorce decree;
(C)  court order; or
(D)  driver license; and
(ii)  if the person is an entity:
(A)  obtain prior approval from the division of the new

entity name; and
(B)  attach to the change form proof that the new name as

approved by the division pursuant to this Subsection
(3)(a)(ii)(A) is registered with, and approved by, the Division of
Corporations.

(b)  Address. To report a change in address, a person shall
enter the change into RELMS.

(c)  Affiliation.
(i)  To terminate an affiliation between an individual and a

principal broker, a person shall submit a change form through
RELMS to inactivate or transfer the individual's license; and

(A)(I)  obtain the electronic affirmation of the other party
to the terminated affiliation; or

(II)  comply with this Subsection (4); and
(B)  if a sales agent, associate broker, or branch broker

simultaneously establishes an affiliation with a new principal
broker, obtain the electronic affirmation of the new principal
broker on a change form.

(ii)  To terminate an affiliation between a principal broker
and an entity:

(A)  the principal broker shall submit a paper change form
to the division to inactivate or transfer the principal broker's
license; and

(B)  if the entity does not simultaneously affiliate with a
new principal broker, the entity shall:

(I)  cease operations;
(II)  submit to the division a paper company/branch change

form to inactivate the entity registration;
(III)  submit change forms through RELMS to inactivate

the license of any licensee affiliated with the entity;
(IV)  advise the division as to the location where records

will be stored;
(V)  notify each listing and management client that the

entity is no longer in business and that the client may enter into
a new listing or management agreement with a different
brokerage;

(VI)  notify each party and cooperating broker to any
existing contracts; and

(VII)  retain money held in trust under the control of a
signer on the trust account, or an administrator or executor, until
all parties to each transaction agree in writing to the disposition
or until a court of competent jurisdiction issues an order relative
to the disposition.

(iii)  Branch broker. To change an assignment of branch
broker, a principal broker shall submit a paper change form to
the division.

(d)  Corporate structure.
(i)  To report a change in corporate structure of a registered

entity, the affiliated principal broker shall:
(A)  if the change does not involve a new business license,

or a new registration with the Utah Division of Corporations
and Commercial Code, submit a letter to the division, fully
explaining the change; and

(B)  if the change involves a new business license or a new
registration with the Utah Division of Corporations and
Commercial Code for a purpose other than a company name
change, obtain a new registration.

(ii)  To report the dissolution of an entity registered with
the division, a person shall comply with this Subsection
(3)(c)(ii)(B).

(e)  Brokerage records.  To report a change in the location
where brokerage records are kept, the principal broker of the
registered entity shall submit to the division a letter on
brokerage letterhead.

(4)  Unavailability of individual. If an individual is
unavailable to sign or electronically affirm a change form, the
person responsible to report the change may do so by:

(a)  sending a letter by certified mail to the last known
address of the individual to notify that individual of the change;
and

(i)  as applicable:
(A)  entering the certified mail reference number into the

appropriate field on the electronic change form; or
(B)  providing to the division a copy of the certified mail

receipt; or
(b)  sending an email to notify the individual.
(5)  The termination of affiliation by sending an email is

effective 10 days after the date that the email was sent.
(6)  Fees. The division may require a notification submitted

pursuant to this subsection to be accompanied by a
nonrefundable change fee.

(7)  Deadlines.
(a)  A change in affiliation shall be reported to the division

before the change is made.
(b)  A change in branch manager shall be reported to the

division at the time the change is made.
(c)  Any other change shall be reported to the division

within ten business days of the change taking effect.
(d)  As to a change that requires submission of a paper

form or document, if the deadline specified in this Section
R162-2f-207 falls on a day when the division is closed for
business, the deadline shall be extended to the next business
day.

(8)  Effective date. A change reported in compliance with
this Section R162-2f-207 becomes effective with the division
the day on which the properly executed change form is received
by the division.

R162-2f-307.  Undivided Fractionalized Long-Term Estate.
A person who sells or offers to sell an undivided

fractionalized long-term estate shall disclose to each prospective
purchaser certain information related to the real property in
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which the undivided fractionalized long-term estate is offered,
as described in this rule.  A real estate licensee who markets an
undivided fractionalized long-term estate shall obtain from the
sponsor or seller and provide to each prospective purchaser the
required information related to the real property in which the
undivided fractionalized long-term estate is offered.  The
information required to be disclosed hereunder shall be in
written or documented form, which shall be provided to the
purchaser prior to purchasing, and shall include the following:

(1)  for all undivided fractionalized long-term estates:
(a)  a brief account describing the professional

qualifications, background, and experience of the sponsor;
(b)  any material information that relates to a current lease

or sublease that affects the real property in which the undivided
fractionalized long-term estate is offered;

(c)  the tenant in common agreement or other agreement
that forms the substance of the undivided fractionalized long-
term estate and includes a definition of the undivided
fractionalized interest;

(d)  description of any improvements to the real property in
which the undivided fractionalized long-term estate is offered;

(e)  any defects in the property known by the sponsor that
may materially affect the value of the property;

(f)  material information known by the sponsor concerning
any environmental issues affecting the real property; and,

(g)  a preliminary title report on the real property;
(2)  in addition to the disclosures required by subsection

(1), if the undivided fractionalized long-term estate includes:
(a)  management of the real property by the sponsor or an

affiliate of the sponsor in accordance with UCA Section 61-1-
13(1)(ee)(ii)(C)(II) and (III), the information required to be
disclosed shall include:

(i)  the sponsor's continuing interest, if any, in the real
property;

(ii)  any bankruptcies or civil lawsuits involving the
sponsor and each affiliate of the sponsor;

(iii)  whether any affiliate of the sponsor is or is expected
to become a third-party service provider to the real property;

(iv)  any relationship between the property managers and
the sponsor; and,

(v)  any property management agreements that would
continue after the sale;

(b)  multiple tenants, the information required to be
disclosed shall include:

(i)  any rent rolls and payment history for the property
which the sponsor has in their possession, custody, or control;
and

(ii)  any tenant financial records the sponsor has in their
possession, custody, or control;

(c)  debt on the real property, the information required to
be disclosed shall include:

(i)  each of the loan documents; and
(ii)  a current loan statement;
(d)  a master lease agreement, the information required to

be disclosed shall include:
(i)  the master lease agreement;
(ii)  disclosure of the sponsor's relationship with the master

tenant, if any;
(iii)  if the master lease tenant is an affiliate of the sponsor,

or the sponsor participated in establishing the master lease:
(A)  audited financial statements of the master lease tenant;

and
(B)  all bankruptcies or civil lawsuits involving the

sponsor, an affiliate of the sponsor, or the master lease tenant.

R162-2f-401a.  Affirmative Duties Required of All Licensed
Individuals.

An individual licensee shall:
(1)  uphold the following fiduciary duties in the course of

representing a principal:
(a)  loyalty, which obligates the agent to place the best

interests of the principal above all other interests, including the
agent's own;

(b)  obedience, which obligates the agent to obey all lawful
instructions from the principal;

(c)  full disclosure, which obligates the agent to inform the
principal of any material fact the agent learns about:

(i)  the other party; or
(ii)  the transaction;
(d)  confidentiality, which prohibits the agent from

disclosing, without permission, any information given to the
agent by the principal that would likely weaken the principal's
bargaining position if it were known, but excepting any known
material fact concerning:

(i)  a defect in the property; or
(ii)  the client's ability to perform on the contract;
(e)  reasonable care and diligence;
(f)  holding safe and accounting for all money or property

entrusted to the agent; and
(g)  any additional duties created by the agency agreement;
(2)  for the purpose of defining the scope of the individual's

agency, execute a written agency agreement between the
individual and the individual's principal, including:

(a)  seller(s) the individual represents;
(b)  buyer(s) the individual represents;
(c)  buyer(s) and seller(s) the individual represents as a

limited agent in the same transaction pursuant to this Subsection
(4);

(d)  the owner of a property for which the individual will
provide property management services; and

(e)  a tenant whom the individual represents;
(3)  in order to represent both principals in a transaction as

a limited agent, obtain prior informed consent by:
(a)  clearly explaining in writing to both parties:
(i)  that each is entitled to be represented by a separate

agent;
(ii)  the type(s) of information that will be held

confidential;
(iii)  the type(s) of information that will be disclosed; and
(iv)  the circumstances under which the withholding of

information would constitute a material misrepresentation
regarding the property or regarding the abilities of the parties to
fulfill their obligations;

(b)  obtaining a written acknowledgment from each party
affirming that the party waives the right to:

(i)  undivided loyalty;
(ii)  absolute confidentiality; and
(iii)  full disclosure from the licensee; and
(c)  obtaining a written acknowledgment from each party

affirming that the party understands that the licensee will act in
a neutral capacity to advance the interests of each party;

(4)  when acting under a limited agency agreement:
(a)  act as a neutral third party; and
(b)  uphold the following fiduciary duties to both parties:
(i)  obedience, which obligates the limited agent to obey all

lawful instructions from the parties, consistent with the agent's
duty of neutrality;

(ii)  reasonable care and diligence;
(iii)  holding safe all money or property entrusted to the

limited agent; and
(iv)  any additional duties created by the agency agreement;
(5)  when making an offer or solicitation to buy, sell, lease

or rent real property as a principal, either directly or indirectly,
or as an agent for a client, a licensee shall disclose in the initial
contact with the other party the fact that the licensee holds a
license with the division, whether the license status is active or
inactive;

(6)  prior to executing a binding agreement, disclose in
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writing to clients, agents for other parties, and unrepresented
parties:

(a)  the licensee's position as a principal in any transaction
where the licensee operates either directly or indirectly to buy,
sell, lease, or rent real property;

(b)  the fact that the licensee holds a license with the
division, whether the license status is active or inactive, in any
circumstance where the licensee is a principal in an agreement
to buy, sell, lease, or rent real property;

(c)  the licensee's agency relationship(s);
(d)(i)  the existence or possible existence of a due-on-sale

clause in an underlying encumbrance on real property; and
(ii)  the potential consequences of selling or purchasing a

property without obtaining the authorization of the holder of an
underlying encumbrance;

(7)  in order to offer any property for sale or lease, make
reasonable efforts to verify the accuracy and content of the
information and data to be used in the marketing of the property;

(8)  in order to offer a residential property for sale, disclose
the source on which the licensee relies for any square footage
data that will be used in the marketing of the property:

(a)  in the written agreement, executed with the seller,
through which the licensee acquires the right to offer the
property for sale; and

(b)  in a written disclosure provided to the buyer, at the
licensee's direction, at or before the deadline for the seller's
disclosure per the contract for sale;

(9)  upon initial contact with another agent in a transaction,
disclose the agency relationship between the licensee and the
client;

(10)  when executing a binding agreement in a sales
transaction, confirm the prior agency disclosure:

(a)  in the currently approved Real Estate Purchase
Contract; or

(b)  in a separate provision with substantially similar
language incorporated in or attached to the binding agreement;

(10)  when executing a lease or rental agreement, confirm
the prior agency disclosure by:

(a)  incorporating it into the agreement; or
(b)  attaching it as a separate document;
(12)  if the licensee desires to act as a sub-agent for the

purpose of showing property owned by a seller who is under
contract with another brokerage, prior to showing the seller's
property:

(a)  notify the listing brokerage that sub-agency is
requested; and

(b)  enter into a written agreement with the listing
brokerage with which the seller has contracted:

(i)  consenting to the sub-agency; and
(ii)  defining the scope of the agency;
(c)  obtain from the listing brokerage all available

information about the property; and
(d)  uphold the same fiduciary duties outlined in this

Subsection (1);
(13)  provide copies of a lease or purchase agreement,

properly signed by all parties, to the party for whom the licensee
acts as an agent;

(14)(a)  in identifying the seller's brokerage in paragraph 5
of the approved Real Estate Purchase Contract, use:

(i)  the principal broker's individual name; or
(ii)  the principal broker's brokerage name; and
(b)  personally fulfill the licensee's agency relationship with

the client, notwithstanding the information used to complete
paragraph 5;

(15)  timely inform the licensee's principal broker or branch
broker of real estate transactions in which:

(a)  the licensee is involved as agent or principal;
(b)  the licensee has received funds on behalf of the

principal broker; or

(c)  an offer has been written;
(16)(a)  disclose in writing to all parties to a transaction

any compensation in addition to any real estate commission that
will be received in connection with a real estate transaction; and

(b)  ensure that any such compensation is paid to the
licensee's principal broker;

(17)(a)  in negotiating and closing a transaction, a licensee
may fill out those legal forms as provided for in Section 61-2f-
306;

(18)  use an approved addendum form to make a
counteroffer or any other modification to a contract;

(19)  in order to sign or initial a document on behalf of a
principal in a sales transaction:

(a)  obtain prior written authorization in the form of a
power of attorney duly executed by the principal;

(b)  retain in the file for the transaction a copy of said
power of attorney;

(c)  attach said power of attorney to any document signed
or initialed by the individual on behalf of the principal;

(d)  sign as follows:  "(Principal's Name) by (Licensee's
Name), Attorney-in-Fact;" and

(e)  initial as follows:  "(Principal's Initials) by (Licensee's
Name), Attorney-in-Fact for (Principal's Name);"

(20)  in order to sign or initial a document on behalf of a
principal in a property management transaction:

(a)  obtain prior written authorization executed by the
principal which specifically identifies the actions that are
authorized to be taken on behalf of the principal;

(b)  retain in the file for the transaction a copy of the
written authorization;

(c)  sign as follows: "by (Licensee's Name), on behalf of
Owner;" and

(d)  initial as follows: "by (Licensee's initials), on behalf of
Owner;"

(21)  if employing an unlicensed individual to provide
assistance in connection with real estate transactions, adhere to
the provisions of Section R162-2f-401g;

(22)  strictly adhere to advertising restrictions as outlined
in Section R162-2f-401h;

(23)  as to a guaranteed sales agreement, provide full
disclosure regarding the guarantee by executing a written
contract that contains:

(a)  the conditions and other terms under which the
property is guaranteed to be sold or purchased;

(b)  the charges or other costs for the service or plan;
(c)  the price for which the property will be sold or

purchased; and
(d)  the approximate net proceeds the seller may reasonably

expect to receive;
(24)  immediately deliver money received in a real estate

transaction to the principal broker for deposit; and
(25)  as contemplated by Subsection 61-2f-401(20), when

notified by the division that information or documents are
required for investigation purposes, respond with the required
information or documents in full and within ten business days.

R162-2f-401b.  Prohibited Conduct As Applicable to All
Licensed Individuals.

An individual licensee may not:
(1)  engage in any of the practices described in Section 61-

2f-401 et seq., whether acting as agent or on the licensee's own
account, in a manner that:

(a)  fails to conform with accepted standards of the real
estate sales, leasing, or management industries;

(b)  could jeopardize the public health, safety, or welfare;
or

(c)  violates any provision of Title 61, Chapter 2f et seq. or
the rules of this chapter;

(2)  require parties to acknowledge receipt of a final copy
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of any document prepared by the licensee prior to all parties
signing a contract evidencing agreement to the terms thereof;

(3)  make a misrepresentation to the division:
(a)  in an application for license renewal; or
(b)  in an investigation.
(4)(a)  propose, prepare, or cause to be prepared a

document, agreement, settlement statement, or other device that
the licensee knows or should know does not reflect the true
terms of the transaction; or

(b)  knowingly participate in a transaction in which such a
false device is used;

(5)  participate in a transaction in which a buyer enters into
an agreement that:

(a)  is not disclosed to the lender; and
(b)  if disclosed, might have a material effect on the terms

or the granting of the loan;
(6)  use or propose the use of a double contract;
(7)  place a sign on real property without the written

consent of the property owner;
(8)  take a net listing;
(9)  sell listed properties other than through the listing

broker;
(10)  subject a principal to paying a double commission

without the principal's informed consent;
(11)  enter or attempt to enter into a concurrent agency

representation when the licensee knows or should know that the
principal has an existing agency representation agreement with
another licensee;

(12)  pay a finder's fee or give any valuable consideration
to an unlicensed person or entity for referring a prospect, except
that:

(a)  a licensee may give a gift valued at $150 or less to an
individual in appreciation for an unsolicited referral of a
prospect that results in a real estate transaction; and

(b)  as to a property management transaction, a licensee
may compensate an unlicensed employee or current tenant up to
$200 per lease for assistance in retaining an existing tenant or
securing a new tenant;

(13)  accept a referral fee from:
(a)  a lender; or
(b)  a mortgage broker;
(14)  act as a real estate agent or broker in the same

transaction in which the licensee also acts as a:
(a)  mortgage loan originator, associate lending manager,

or principal lending manager;
(b)  appraiser or appraiser trainee;
(c)  escrow agent; or
(d)  provider of title services;
(15)  act or attempt to act as a limited agent in any

transaction in which:
(a)  the licensee is a principal in the transaction; or
(b)  any entity in which the licensee is an officer, director,

partner, member, employee, or stockholder is a principal in the
transaction;

(16)  make a counteroffer by striking out, whiting out,
substituting new language, or otherwise altering:

(a)  the boilerplate provisions of the Real Estate Purchase
Contract; or

(b)  language that has been inserted to complete the blanks
of the Real Estate Purchase Contract;

(17)  advertise or offer to sell or lease property without the
written consent of:

(a)  the owner(s) of the property; and
(b)  if the property is currently listed, the listing broker;
(18)  advertise or offer to sell or lease property at a lower

price than that listed without the written consent of the seller or
lessor;

(19)  represent on any form or contract that the individual
is holding client funds without actually receiving funds and

securing them pursuant to Subsection R162-2f-401a(24);
(20)  when acting as a limited agent, disclose any

information given to the agent by either principal that would
likely weaken that party's bargaining position if it were known,
unless the licensee has permission from the principal to disclose
the information;

(21)  disclose, or make any use of, a short sale demand
letter outside of the purchase transaction for which it is issued;

(22)  in a short sale, have the seller sign a document
allowing the licensee to lien the property; or

(23)  charge any fee that represents the difference between:
(a)  the total concessions authorized by a seller and the

actual amount of the buyer's closing costs; or
(b)  in a short sale, the sale price approved by the lender

and the total amount required to clear encumbrances on title and
close the transaction.

R162-2f-401c.  Additional Provisions Applicable to Brokers.
(1)  A principal broker shall:
(a)  strictly comply with the record retention and

maintenance requirements of Subsection R162-2f-401k;
(b)  provide to the person whom the principal broker

represents in a real estate transaction:
(i)  a detailed statement showing the current status of a

transaction upon the earlier of:
(A)  the expiration of 30 days after an offer has been made

and accepted; or
(B)  a buyer or seller making a demand for such statement;

and
(ii)  an updated transaction status statement at 30-day

intervals thereafter until the transaction either closes or fails;
(c)(i) regardless of who closes a real estate transaction,

ensure that final settlement statements are reviewed for content
and accuracy at or before the time of closing by:

(A)  the principal broker;
(B)  an associate broker or branch broker affiliated with the

principal broker; or
(C)  the sales agent who is:
(I)  affiliated with the principal broker; and
(II)  representing the principal in the transaction; and
(ii)  ensure the principals in each closed real estate

transaction receive copies of all documents executed in the
transaction closing;

(d)  in order to assign all or part of the principal broker's
compensation to an associate broker or sales agent in
accordance with Section 61-2f-305, provide written instructions
to the title insurance agent that include the following:

(i)  an identification of the property involved in the real
estate transaction;

(ii)  an identification of the principal broker and sales agent
or associate broker who will receive compensation in
accordance with the written instructions;

(iii)  a designation of the amount of compensation that will
be received by both the principal broker and the sales agent or
associate broker;

(iv)  a prohibition against alteration of the written
instructions by anyone other than the principal broker; and

(v)  additional instructions at the discretion of the principal
broker;

(e)  obtain written consent from both the buyer and the
seller before retaining any portion of an earnest money deposit
being held by the principal broker;

(f)  exercise active supervision over the conduct of all
licensees and unlicensed staff employed by or affiliated with the
principal broker, whether acting as:

(i)  the principal broker for an entity; or
(ii)  a branch broker;
(g)  strictly adhere to the rules governing real estate

auctions, as outlined in Section R162-2f-401i;
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(h)  strictly adhere to the rules governing property
management, as outlined in Section R162-2f-401j;

(i)(i)  except as provided in this Subsection (1)(i)(iii),
within three business days of receiving a client's money in a real
estate transaction, deposit the client's money into a trust
account:

(A)  maintained by the principal broker pursuant to Section
R162-2f-403; or

(B)  if the parties to the transaction agree in writing,
maintained by:

(I)  a title company pursuant to Section 31A-23a-406; or
(II)  another authorized escrow entity; and
(ii)  within three business days of receiving money from a

client or a tenant in a property management transaction, deposit
the money into a trust account maintained by the principal
broker pursuant to Section R162-2f-403 or forward or deposit
client or tenant money into an account maintained by the
property owner;

(iii)  a principal broker is not required to comply with this
Subsection (1)(i)(i) or (ii) if:

(A)  the contract or other written agreement states that the
money is to be:

(I)  held for a specific length of time; or
(II)  as to a real estate transaction, deposited upon

acceptance by the seller; or
(B)  as to a real estate transaction, the Real Estate Purchase

Contract or other written agreement states that a promissory note
may be tendered in lieu of good funds and the promissory note:

(I)  names the seller as payee; and
(II)  is retained in the principal broker's file until closing;
(j)(i)  maintain at the principal business location a complete

record of all consideration received or escrowed for real estate
and property management transactions; and

(ii)  be personally responsible at all times for deposits held
in the principal broker's trust account;

(k)(i)(A)(I)  in a real estate transaction, assign a
consecutive, sequential number to each offer; and

(II)  assign a unique identification to each property
management client; and

(B)  include the transaction number or client identification,
as applicable, on:

(I)  trust account deposit records; and
(II)  trust account checks or other equivalent records

evidencing the transfer of trust funds;
(ii)  maintain a separate transaction file for each offer in a

real estate transaction, including a rejected offer, that involves
funds tendered through the brokerage and deposited into a trust
account;

(iii)  maintain a record of each rejected offer in a real estate
transaction that does not involve funds deposited to trust:

(A)  in separate files; or
(B)  in a single file holding all such offers; and
(l)  if the principal broker assigns an affiliated associate

broker or branch broker to assist the principal broker in
accomplishing the affirmative duties outlined in this Subsection
(1):

(i)  actively supervise any such associate broker or branch
broker; and

(ii)  remain personally responsible and accountable for
adequate supervision of all licensees and unlicensed staff
affiliated with the principal broker.

(2)  A branch broker shall:
(a)  exercise active supervision over the conduct of all

licensees and unlicensed staff employed by or affiliated with the
branch or branches supervised by the branch broker; and

(b)  be personally responsible and accountable for all other
responsibilities and duties assigned to the branch broker by the
principal broker and accepted by the branch broker.

(3)  Neither a principal broker nor a branch broker shall be

deemed in violation of Subsections (1)(f)and (2) where:
(a)  an affiliated licensee or unlicensed staff member

violates a provision of Title 61, Chapter 2f et seq. or the rules
promulgated thereunder;

(b)  the supervising broker had in place at the time of the
violation specific written policies or instructions to prevent such
a violation;

(c)  reasonable procedures were established by the broker
to ensure that licensees receive adequate supervision and the
broker has followed those procedures;

(d)  upon learning of the violation, the broker attempted to
prevent or mitigate the damage;

(e)  the broker did not participate in the violation;
(f)  the broker did not ratify the violation; and
(g)  the broker did not attempt to avoid learning of the

violation.

R162-2f-401d.  School and Provider Conduct.
(1)  Affirmative duties. A school's owner(s) and director(s)

shall:
(a)  within 15 days after the occurrence of any material

change in the information provided to the division under
Subsection R162-2f-206a(2)(a), give the division written notice
of that change;

(b)(i)  provide instructors of prelicensing courses with the
state-approved course outline; and

(ii)  ensure that any prelicensing course adheres to the
topics mandated in the state-approved course outline;

(c)  ensure that all instructors comply with Section R162-
2f-401e.

(d)  prior to accepting payment from a prospective student
for a prelicensing education course:

(i)  provide the criminal history disclosure statement
described in Subsection R162-2f-206a(3)(d);

(ii)  obtain the student's signature on the criminal history
disclosure; and

(iii)  have the enrollee verify that an education waiver has
not been obtained from the division;

(e)(i)  retain signed criminal history disclosures for a
minimum of three years from the date of course completion; and

(ii)  make the signed criminal history disclosures available
for inspection by the division upon request;

(f)  maintain for a minimum of three years after enrollment:
(i)  the registration record of each student;
(ii)  the attendance record of each student; and
(iii)  any other prescribed information regarding the

offering, including exam results, if any;
(g)  ensure that course topics are taught only by:
(i)  certified instructors; or
(ii)  guest lecturers;
(h)(i)  limit the use of approved guest lecturers to a total of

20% of the instructional hours per approved course; and
(ii)  prior to using a guest lecturer to teach a portion of a

course, document for the division the professional qualifications
of the guest lecturer;

(i)  furnish to the division an updated roster of the school's
approved instructors and guest lecturers each time there is a
change;

(j)  within ten days of teaching a course, upload course
completion information for any student who:

(i)  successfully completes the course; and
(ii)  provides an accurate name or license number within

seven business days of attending the course;
(k)  substantiate, upon request by the division, any claims

made in advertising; and
(l)  include in all advertising materials the continuing

education course certification number issued by the division.
(2)  Prohibited conduct. A school may not:
(a)  award continuing education credit for a course that has
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not been certified by the division prior to its being taught;
(b)  award continuing education credit to any student who

fails to:
(i)  attend a minimum of 90% of the required class time; or
(ii)  pass a prelicense course final examination;
(c)  accept a student for a reduced number of hours without

first having a written statement from the division defining the
exact number of hours the student must complete;

(d)  allow a student to challenge by examination any course
or part of a course in lieu of attendance;

(e)  allow a course approved for traditional education to be:
(i)  taught in a private residence; or
(ii)  completed through home study;
(f)  make a misrepresentation in advertising about any

course of instruction;
(g)  disseminate advertisements or public notices that

disparage the dignity and integrity of the real estate profession;
(h)  make disparaging remarks about a competitor's services

or methods of operation;
(i)  attempt by any means to obtain or use the questions on

the prelicensing examinations unless the questions have been
dropped from the current exam bank;

(j)  give valuable consideration to a real estate brokerage or
licensee for referring students to the school;

(k)  accept valuable consideration from a real estate
brokerage or licensee for referring students to the brokerage;

(l)  allow real estate brokerages to solicit for agents at the
school during class time, including the student break time;

(m)  obligate or require students to attend any event in
which a brokerage solicits for agents;

(n)  award more than eight credit hours per day per student;
(o)  award credit for an online course to a student who fails

to complete the course within one year of the registration date;
(p)  advertise or market a continuing education course that

has not been:
(i)  approved by the division; and
(ii)  issued a current continuing education course

certification number; or
(q)  advertise, market, or promote a continuing education

course with language indicating that division certification is
pending or otherwise forthcoming.

R162-2f-401e.  Instructor Conduct.
(1)  Affirmative duties. An instructor shall:
(a)  adhere to the approved outline for any course taught;
(b)  comply with a division request for information within

ten business days of the date of the request; and
(c)  maintain a professional demeanor in all interactions

with students.
(2)  Prohibited conduct. An instructor may not:
(a)  continue to teach any course after the instructor's

certification has expired and without renewing the instructor's
certification; or

(b)  continue to teach any course after the course has
expired and without renewing the course certification.

R162-2f-401f.  Approved Forms.
(1) The following standard forms are approved by the

commission and the Office of the Attorney General for use by
all licensees:

(a)  July 19, 2017, Real Estate Purchase Contract;
(b)  January 1, 1987, Uniform Real Estate Contract;
(c)  October 1, 1983, All Inclusive Trust Deed;
(d)  October 1, 1983, All Inclusive Promissory Note

Secured by All Inclusive Trust Deed;
(e)  August 5, 2003, Addendum to Real Estate Purchase

Contract;
(f)  August 27, 2008, Seller Financing Addendum to Real

Estate Purchase Contract;

(g)  January 1, 1999, Buyer Financial Information Sheet;
(h)  August 27, 2008, FHA/VA Loan Addendum to Real

Estate Purchase Contract;
(i)  January 1, 1999, Assumption Addendum to Real Estate

Purchase Contract;
(j)  August 1, 2018, Lead-based Paint Addendum to Real

Estate Purchase Contract;
(k)  August 1, 2018, Disclosure and Acknowledgment

Regarding Lead-based Paint and/or Lead-based Paint Hazards;
and

(l)  July 19, 2017, Deposit of Earnest Money With Title
Company Addendum to Real Estate Purchase Contract.

R162-2f-401g.  Use of Personal Assistants.
In order to employ an unlicensed individual to provide

assistance in connection with real estate transactions, an
individual licensee shall:

(1)  obtain the permission of the licensee's principal broker
before employing the individual;

(2)  supervise the assistant to ensure that the duties of an
unlicensed assistant are limited to those that do not require a
real estate license, including the following:

(a)  performing clerical duties, including making
appointments for prospects to meet with real estate licensees,
but only if the contact is initiated by the prospect and not by the
unlicensed assistant;

(b)  at an open house, distributing preprinted literature
written by a licensee, where a licensee is present and the
unlicensed person provides no additional information
concerning the property or financing, and does not become
involved in negotiating, offering, selling or completing
contracts;

(c)  acting only as a courier service in delivering
documents, picking up keys, or similar services, so long as the
courier does not engage in any discussion or completion of
forms or documents;

(d)  placing brokerage signs on listed properties;
(e)  having keys made for listed properties; and
(f)  securing public records from a county recorder's office,

zoning office, sewer district, water district, or similar entity;
(3)  compensate a personal assistant at a predetermined rate

that is not:
(a)  contingent upon the occurrence of real estate

transactions; or
(b)  determined through commission sharing or fee

splitting; and
(4)  prohibit the assistant from engaging in telephone

solicitation or other activity calculated to result in securing
prospects for real estate transactions, except as provided in this
Subsection (2)(a).

R162-2f-401h.  Requirements and Restrictions in
Advertising.

(1)  Except as provided for in subsections (2) and (3), a
licensee shall not advertise or permit any person employed by
or affiliated with the licensee to advertise real estate services or
property in any medium without clearly and conspicuously
identifying in the advertisement the name of the brokerage with
which the licensee is affiliated.

(2)  When it is not reasonable for a licensee to identify the
name of the brokerage in an electronic advertisement, the
licensee shall ensure the electronic advertisement directly links
to a display that clearly and conspicuously identifies the name
of the brokerage.

(3)  A licensee is not required to identify the name of the
brokerage with which the licensee is affiliated if:

(a)  the licensee advertises a property not currently listed
with the brokerage with which the licensee is affiliated;

(b)  the licensee has an ownership interest in the property;
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and
(c)  the advertisement identifies the name of the individual

licensee as "owner-agent" or "owner-broker."
(4)  The name of the brokerage identified by a licensee in

an advertisement shall be the name of the brokerage as shown
on division records.

(5)  A team, group, or other marketing entity which
includes one or more licensees shall be subject to the same
requirements and restrictions with regard to advertising as is an
individual licensee.

(6)(a)  If a licensee advertises a guaranteed sales plan, the
advertisement shall include, in a clear and conspicuous manner:

(i)  a statement that costs and conditions may apply; and
(ii)  information about how to contact the licensee offering

the guarantee so as to obtain the disclosures required under
Subsection R162-2f-401a(23).

(b)  Any radio or television advertisement of a guaranteed
sales plan shall include a conspicuous statement advising if any
conditions and limitations apply.

R162-2f-401i.  Standards for Real Estate Auctions.
For auctions of real property in this state:
(1)  the auctioneer or auction company shall:
(a)  be licensed as a principal broker under Utah Code Title

61, Chapter 2f; or
(b)  affiliate with a licensed principal broker for purposes

of advertising and conducting all aspects of the auction;
(2)  the auctioneer or auction company shall not advertise

the services of the auctioneer or auction company directly to an
owner of real property who is already subject to an agency
agreement;

(3)  if an auctioneer or auction company affiliates with a
principal broker as provided in Utah Administrative Code R162-
2f-401i(1)(b), the principal broker shall:

(a) ensure that all aspects of the auction comply with the
requirements of this section and all other laws otherwise
applicable to real estate licensees in real estate transactions;

(b)  ensure that advertising and promotional materials
associated with an auction name the principal broker;

(c)  attend and supervise the auction;
(d)  ensure that any purchase agreement used at the auction

is completed by an individual holding an active Utah real estate
license and is filled out in compliance with Section 61-2f-306;

(e)  ensure that any money deposited at the auction is
placed in trust pursuant to Utah Administrative Code R162-2f-
401c(1)(i); and

(f)  ensure that adequate arrangements are made for the
closing of any real estate transaction arising out of the auction.

R162-2f-401j.  Standards for Property Management.
(1)  Property management performed by a real estate

brokerage, or by licensees or unlicensed assistants affiliated with
the brokerage, shall be done under the name of the brokerage as
registered with the division unless the principal broker holds a
dual broker license and obtains a separate registration pursuant
to Section R162-2f-205 for a separate business name.

(2)  In addition to fulfilling all duties related to supervision
per Section 61-2f-401(14), the principal broker of a registered
entity, and the branch broker of a registered branch, shall
implement training to ensure that each sales agent, associate
broker, and unlicensed employee who is affiliated with the
licensee has the knowledge and skills necessary to perform
assigned property management tasks within the boundaries of
these rules, including this Subsection R162-2f-401j(3).

(3)  An unlicensed individual employed by a real estate or
property management company may perform the following
services under the supervision of the principal broker without
holding an active real estate license:

(a)  providing a prospective tenant with access to a rental

unit;
(b)  providing secretarial, bookkeeping, maintenance, or

rent collection services;
(c)  quoting rent and lease terms as established or approved

by the principal broker;
(d)  completing pre-printed lease or rental agreements,

except as to terms that may be determined through negotiation
of the principals;

(e)  serving or receiving legal notices;
(f)  addressing tenant or neighbor complaints; and
(g)  inspecting units.
(4)  Within 30 days of the termination of a contract with a

property owner for property management services, the principal
broker shall deliver all trust money to the property owner, the
property owner's designated agent, or other party as designated
under the contract with the property owner.

R162-2f-401k.  Recordkeeping Requirements.
A principal broker shall:
(1)  maintain and safeguard the following records to the

extent they relate to the business of a principal broker:
(a)  all trust account records;
(b)  any document submitted by a licensee affiliated with

the principal broker to a lender or underwriter as part of a real
estate transaction;

(c)  any document signed by a seller or buyer with whom
the principal broker or an affiliated licensee is required to have
an agency agreement; and

(d)  any document created or executed by a licensee over
whom the principal broker has supervisory responsibility
pursuant to Subsection R162-2f-401c(1)(f);

(2)  maintain the records identified in Subsection R162-2f-
401k(1):

(a)(i)  physically:
(A)  at the principal business location designated by the

principal broker on division records; or
(B)  where applicable, at a branch office as designated by

the principal broker on division records; or
(ii)  electronically, in a storage system that complies with

Title 46 Chapter 04, Utah Uniform Electronic Transactions Act;
and

(b)  for at least three calendar years following the year in
which:

(i)  an offer is rejected; or
(ii)  the transaction either closes or fails;
(3)  upon request of the division, make any record

identified in Subsection R162-2f-401k(1) available for
inspection and copying by the division;

(4)  notify the division in writing within ten business days
after terminating business operations as to where business
records will be maintained; and

(5)  upon filing for brokerage bankruptcy, notify the
division in writing of:

(a)  the filing; and
(b)  the current location of brokerage records.

R162-2f-401l.  Gifts and Inducements.
(1)  An inducement gift is permissible and is not an illegal

sharing of commission if the principal broker or affiliated
licensee offering the inducement gift to a buyer or a seller
complies with the underwriting guidelines that apply to any loan
in the transaction for which the inducement has been offered.

(2)  A closing gift is permissible and is not an illegal
sharing of commissions.

R162-2f-402.  Investigations.
The investigative and enforcement activities of the division

shall include the following:
(1)  verifying information provided on new license



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 30

applications and applications for license renewal;
(2)  evaluation and investigation of complaints;
(3)  auditing licensees' business records, including trust

account records;
(4)  meeting with complainants, respondents, witnesses and

attorneys;
(5)  making recommendations for dismissal or prosecution;
(6)  preparation of cases for formal or informal hearings,

restraining orders, or injunctions;
(7)  working with the assistant attorney general and

representatives of other state and federal agencies; and
(8)  entering into proposed stipulations for presentation to

the commission and the director.

R162-2f-403a.  Trust Accounts - General Provisions.
(1)  A principal broker shall:
(a)(i)  if engaged in listing or selling real estate, maintain

at least one real estate trust account in a bank or credit union
located within the state of Utah; and

(ii)  if engaged in property management, refer to Subsection
R162-2f-403b(3);

(b)  at the time a trust account is established, notify the
division in writing of:

(i)  the account number;
(ii)  the address of the bank or credit union where the

account is located; and
(iii)  the type of activity for which the account is used.
(2)  A trust account maintained by a principal broker shall

be non-interest-bearing, unless:
(a)  the parties to the transaction agree in writing to deposit

the funds in an interest-bearing account;
(b)  the parties to the transaction designate in writing the

person to whom the interest will be paid upon completion or
failure of the sale;

(c)  the person designated under this Subsection (2)(b):
(i)  qualifies at the time of payment as a non-profit

organization under Section 501(c)(3) of the Internal Revenue
Code; and

(ii)  operates exclusively to provide grants to affordable
housing programs in Utah; and

(d)  the affordable housing program that is the recipient of
the grant under this Subsection (2)(c)(ii) qualifies at the time of
payment as a non-profit organization under Section 501(c)(3) of
the Internal Revenue Code.

(3)  A principal broker may not deposit into the principal
broker's real estate trust account funds received in connection
with rental of tourist accommodations where the rental period is
less than 30 consecutive days.

(4)  Records of deposits to a trust account shall include:
(a)  transaction number or unique client identifier, as

applicable pursuant to Subsection R162-2f-401c(1)(k);
(b)  identification of payee and payor;
(c)  amount of deposit;
(d)  location of property subject to the transaction; and
(e)  date and place of deposit.
(5)  Any instrument by which funds are disbursed from a

real estate or property management trust account shall include:
(a)  the business name of the registered entity;
(b)  the address of the registered entity;
(c)  clear identification of the trust account from which the

disbursement is made, including:
(i)  account name; and
(ii)  account number;
(iii)  transaction number or unique client identification, as

applicable, pursuant to Subsection R162-2f-401c(1)(k);
(iv)  date of disbursement;
(v)  clear identification of payee and payor;
(vi)  amount disbursed;
(vii)  notation identifying the purpose for disbursement;

and
(viii)  check number, wire transfer number, or equivalent

bank or credit union instrument identification.
(6)  Any instrument of conveyance that is voided shall be

clearly marked with the term "void" and the original instrument
retained pursuant to Subsection R162-2f-401k.

(7)  If both parties to a contract make a written claim to
money held in a principal broker's trust fund and the principal
broker cannot determine from any signed agreement which
party's claim is valid, the principal broker may:

(a)  interplead the funds into court and thereafter disburse:
(i)  upon written authorization of the party who will not

receive the funds; or
(ii)  pursuant to the order of a court of competent

jurisdiction; or
(b)  within 15 days of receiving written notice that both

parties claim the funds, refer the parties to mediation if:
(i)  no party has filed a civil suit arising out of the

transaction; and
(ii)  the parties have contractually agreed to submit

disputes arising out of their contract to mediation.
(8)  If a principal broker is unable to disburse trust funds

within five years after the failure of a transaction, the principal
broker shall remit the funds to the State Treasurer's Office as
unclaimed property pursuant to Title 67, Chapter 4a et seq.

(9)  Trust account reconciliation. For each real estate or
property management trust account operated by a registered
entity, the principal broker of the entity shall:

(a)  maintain a date-sequential record of all deposits to and
disbursements from the account, including or cross-referenced
to the information specified in Subsection R162-2f-401c(1)(k);

(b)  maintain a current, running total of the balance
contained in the trust account;

(c)(i)  maintain records sufficient to detail the final
disposition of all funds associated with each transaction; and

(ii)  ensure that each closed transaction balances to zero;
(d)  reconcile the brokerage trust account records with the

bank or credit union records at least monthly; and
(e)  upon request, make all trust account records available

to the division for auditing or investigation.
(10)  The principal broker shall notify the division within

30 days if:
(a)  the principal broker receives, from a bank or credit

union in which the principal broker maintains a real estate or
property management trust account, documentation to evidence
that the trust account is out of balance; and

(b)  the imbalance cannot be cured within the 30-day
notification period.

R162-2f-403b.  Real Estate Trust Accounts.
(1)  A real estate trust account shall be used for the purpose

of securing client funds:
(a)  deposited with the principal broker in connection with

a real estate transaction regulated under Title 61, Chapter 2f et
seq.;

(b)  if the principal broker is also a builder or developer,
deposited under a Real Estate Purchase Contract, construction
contract, or other agreement that provides for the construction
of a dwelling; and

(c)  collected in the performance of property management
duties, pursuant to this Subsection (3).

(2)  A principal broker violates Subsection 61-2f-401(4)(B)
if the principal broker deposits into the real estate trust account
more than $500 of the principal broker's own funds.

(3)(a)  A principal broker who regularly engages in
property management on behalf of seven or more individual
units shall establish at least one property management trust
account that is:

(i)  separate from the real estate trust account; and
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(ii)  operated in accordance with Subsection R162-2f-403c.
(b)  A principal broker who collects rents or otherwise

manages property for no more than six individual units at any
given time may use the real estate trust account to secure funds
received in connection with the principal broker's property
management activities.

(4)  Unless otherwise agreed pursuant to this Subsection
(5)(b), a principal broker may not pay a commission from the
real estate trust account without first:

(a)  obtaining written authorization from the buyer and
seller, through contract or otherwise;

(b)  closing or otherwise terminating the transaction;
(c)  delivering the settlement statement to the buyer and

seller;
(d)  ensuring that the buyer or seller whom the principal

broker represents has been paid the amount due as determined
by the settlement statement;

(e)  making a record of each disbursement; and
(f)  depositing funds withdrawn as the principal broker's

commission into the principal broker's operating account prior
to further disbursing the money.

(5)  A principal broker may disburse funds from a real
estate trust account only in accordance with:

(a)  specific language in the Real Estate Purchase Contract
authorizing disbursement;

(b)  other proper written authorization of the parties having
an interest in the funds; or

(c)  court order.
(6)  A principal broker may not release for construction

purposes those funds held as deposit money under an agreement
that provides for the construction of a dwelling unless the
purchaser authorizes such disbursement in writing.

(7)  A principal broker may not release earnest money or
other trust funds associated with a failed transaction unless:

(a)  a condition in the Real Estate Purchase Contract
authorizing disbursement has occurred; or

(b)  the parties execute a separate signed agreement
containing instructions and authorization for disbursement.

R162-2f-403c.  Property Management Trust Accounts.
(1)  As of January 1, 2014, a trust account that is used

exclusively for property management purposes shall be used to
secure the following:

(a)  tenant security deposits;
(b)  rents; and
(c)  money tendered by a property owner as a reserve fund

or for payment of unexpected expenses.
(2)  A principal broker violates Subsection 61-2f-401(4)(B)

if the principal broker deposits into a property management trust
account any funds belonging to the principal broker without:

(a)  maintaining records to clearly identify the total amount
belonging to the principal broker; or

(b)  performing a monthly line-item reconciliation of all
deposits and withdrawals of funds belonging to the principal
broker.

(3)  A principal broker may disburse funds from a property
management trust account only in accordance with:

(a)  specific language in the property management contract
or tenant lease agreement, as applicable, authorizing
disbursement;

(b)  other proper written authorization of the parties having
an interest in the funds; or

(c)  court order.
(4)  A principal broker who transfers funds from a property

management trust account for any purpose shall maintain
records to clearly evidence that:

(a)  prior to making the transfer, the principal broker
verified the money as belonging to the property owner for whose
benefit, or on whose instruction, the funds are transferred;

(b)  any money transferred into an operating account as the
principal broker's property management fee is earned according
to the terms of the principal broker's contract with the property
owner;

(c)  any transfer for maintenance, repair, or similar purpose
is:

(i)  authorized according to the terms of the applicable
property management contract, tenant lease agreement, or other
instruction of the property owner; and

(ii)  used strictly for the purpose for which the transfer is
authorized, with any excess returned to the trust account.

R162-2f-407.  Administrative Proceedings.
(1)  An adjudicative proceeding conducted subsequent to

the issuance of a cease and desist order shall be conducted as a
formal adjudicative proceeding.

(2)  Other adjudicative proceedings.
(a)  All adjudicative proceedings as to any matter not

specifically designated as requiring a formal adjudicative
proceeding shall be designated as either formal or informal in
the division's notice of agency action or notice of proceeding, as
applicable.

(b)  A hearing shall be held in an informal adjudicative
proceeding only if required or permitted by the Utah Real Estate
Licensing and Practices Act or by these rules.

(3)  Hearings required. A hearing before the commission
shall be held in a proceeding:

(a)  commenced by the division for disciplinary action
pursuant to Section 61-2f-401 and Subsection 63G-4-201(2);

(b)  to adjudicate an appeal from an automatic revocation
under Subsection 61-2f-204(1)(e), if the appellant requests a
hearing;

(c)  appealing a division order denying or restricting a
license; and

(d)  when an application presents unusual circumstances,
such that the division determines that the application should be
heard by the commission.

(4)  Procedures for hearings in informal adjudicative
proceedings.

(a)  The division director shall be the presiding officer for
any informal adjudicative proceeding unless the matter has been
delegated to a member of the commission or an administrative
law judge.

(b)  All informal adjudicative proceedings shall adhere to
procedures as outlined in:

(i)  Utah Administrative Procedures Act Title 63G, Chapter
4;

(ii)  Utah Administrative Code Rule R151-4 et seq.; and
(iii)  the rules promulgated by the division.
(c)  Except as provided in this Subsection (5)(b), a party is

not required to file a written answer to a notice of agency action
from the division in an informal adjudicative proceeding.

(d)  In any proceeding under this Subsection 407, the
commission and the division may at their discretion delegate a
hearing to an administrative law judge or request that an
administrative law judge assist the commission and the division
in conducting the hearing.  Any delegation of a hearing to an
administrative law judge shall be in writing.

(e)  Upon the scheduling of a hearing by the division and
at least 30 days prior to the hearing, the division shall, by first
class postage-prepaid delivery, mail written notice of the date,
time, and place scheduled for the hearing:

(i)  to the respondent at the address last provided to the
division pursuant to Section 61-2f-207; and

(ii)  if the respondent is an actively licensed sales agent or
associate broker, to the principal broker with whom the
respondent is affiliated.

(f)  Formal discovery is prohibited.
(g)  The division may issue subpoenas or other orders to



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 32

compel production of necessary and relevant evidence:
(i)  on its own behalf; or
(ii)  on behalf of a party where the party:
(A)  makes a written request;
(B)  assumes responsibility for effecting service of the

subpoena; and
(C)  bears the costs of the service, any witness fee, and any

mileage to be paid to a witness.
(h)  Upon ordering a licensee to appear for a hearing, the

division shall provide to the licensee the information that the
division will introduce at the hearing.

(i)  The division shall adhere to Title 63G, Chapter 2,
Government Records Access and Management Act in addressing
a request for information obtained by the division through an
investigation.

(j)  The division may decline to provide a party with
information that it has previously provided to that party.

(k)  Intervention is prohibited.
(l)  Hearings shall be open to all parties unless the

presiding officer closes the hearing pursuant to:
(i)  Title 63G, Chapter 4, the Utah Administrative

Procedures Act; or
(ii)  Title 52, Chapter 4, the Open and Public Meetings Act.
(m)  Upon filing a proper entry of appearance with the

division pursuant to Utah Administrative Code Section R151-4-
110(1)(a), an attorney may represent a party.

(5)  Additional procedures for informal disciplinary
proceedings.

(a)  The division shall commence a disciplinary proceeding
by filing and serving on the respondent:

(i)  a notice of agency action;
(ii)  a petition setting forth the allegations made by the

division;
(iii)  a witness list, if applicable; and
(iv)  an exhibit list, if applicable.
(b)  Answer.
(i)  At the time the petition is filed, the presiding officer,

upon a determination of good cause, may require the respondent
to file an answer to the petition by so ordering in the notice of
agency action.

(ii)  The respondent may file an answer, even if not ordered
to do so in the notice of agency action.

(iii)  Any answer shall be filed with the division within
thirty days after the mailing date of the notice of agency action
and petition.

(c)  Witness and exhibit lists.
(i)  Where applicable, the division shall provide its witness

and exhibit lists to the respondent at the time it mails its notice
of hearing.

(ii)  The respondent shall provide its witness and exhibit
lists to the division no later than thirty days after the mailing
date of the division's notice of agency action and petition.

(iii)  Any witness list shall contain:
(A)  the name, address, and telephone number of each

witness; and
(B)  a summary of the testimony expected from the witness.
(iv)  Any exhibit list:
(A)  shall contain an identification of each document or

other exhibit that the party intends to use at the hearing; and
(B)  shall be accompanied by copies of the exhibits.
(d)  Pre-hearing motions.
(i)  Any pre-hearing motion permitted under the

Administrative Procedures Act or the rules promulgated by the
Department of Commerce shall be made in accordance with
those rules.

(ii)  The division director shall receive and rule upon any
pre-hearing motions.

(6)  Formal adjudicative proceedings shall be conducted
pursuant to the Administrative Procedures Act and the rules

promulgated by the Department of Commerce.

R162-2f-501.  Appendices.
(1)  When submitting evidence of qualifying experience

which experience complies with the requirements in section
R162-2f-401a as part of an application for licensure as a broker,
an applicant shall select from the applicant's total qualifying
experience at least 60 documented experience points and no
more than 80 documented experience points for review and
approval by the division.

(2)  When calculating experience points in Table 1,
experience points for a transaction subject to an agency
agreement other than an exclusive brokerage agreement as
defined in Utah Code Subsection 61-2f-308(1)(d)  are limited to
one-quarter of the points described in Table 1.

(3)  When calculating experience points from Tables 1 and
2, experience points are limited to points for those activities
which require a real estate license and comply with R162-2f-
401a.  A minimum of one-half of the points in Tables 1 and 2
must derive from transactions of properties located in the state
of Utah.

TABLE 1
APPENDIX 1 - REAL ESTATE SALES TRANSACTIONS

EXPERIENCE TABLE

RESIDENTIAL - points can be accumulated from either the selling
or the listing side of a real estate closing:
  (a)   One unit dwelling                           2.5 points
  (b)   Two- to four-unit dwellings                   5 points
  (c)   Apartments, 5 units or over                  10 points
  (d)   Improved lot                                  2 points
  (e)   Vacant land/subdivision                      10 points

COMMERCIAL
  (f)   Hotel or motel                               10 points
  (g)   Industrial or warehouse                      10 points
  (h)   Office building                              10 points
  (i)   Retail building                              10 points

TABLE 2
APPENDIX 2 - LEASING TRANSACTIONS AND PROPERTY MANAGEMENT

EXPERIENCE TABLE

RESIDENTIAL
  (a)  Each property management                 1 point per unit
      agreement                                 up to 5 points
  (b)  Each unit leased                         1.25 points
                                                per unit
  *(c)  All other property management           0.25 pt/month

COMMERCIAL - hotel/motel, industrial/warehouse, office, or
retail building
  (a)  Each property management                 1 point per
      agreement                                 unit up to 5 points
  (b)  Each unit leased                         1.25 points
                                                per unit
  *(c)  All other property management           1 pt/month

     *When calculating experience points from Table 2, the
total combined monthly experience credit claimed for "All other
property management" combined, both residential and commercial,
may not exceed 25 points in any application to practice as a
real estate broker.

TABLE 3
APPENDIX 3 - OPTIONAL EXPERIENCE TABLE

Real Estate Attorney                             1 pt/month
CPA-Certified Public Accountant                  1 pt/month
Mortgage Loan Officer                            1 pt/month
Licensed Escrow Officer                          1 pt/month
Licensed Title Agent                             1 pt/month
Designated Appraiser                             1 pt/monthLicensed
General Contractor                            1 pt/month
Bank Officer in Real Estate Loans                1 pt/month
Certified Real Estate Prelicensing Instructor   .5 pt/month

KEY:  real estate business, operational requirements, trust
account records, notification requirements
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R277.  Education, Administration.
R277-406.  Early Literacy Program and Benchmark Reading
Assessment.
R277-406-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution, Article X Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Subsection 53E-3-401(4), which allows the Board to
make rules in accordance with its responsibilities;

(c)  Subsection 53F-2-503(14)(a), which directs the Board
to develop rules for implementing the Early Literacy Program;
and

(d)  Section 53E-4-307, which requires the Board to
approve a benchmark assessment for statewide use to assess the
reading competency of students in grades one, two, and three.

(2)  The purpose of this rule is to outline the
responsibilities of the Superintendent and LEAs for
implementation of Section 53F-2-503 and the Board's
administration of Early Literacy in the state, including to:

(a)  set expectations for LEA Early Literacy Plans;
(b)  establish timelines for LEA Early Literacy Plans;
(c)  provide definitions and designate assessments required

in Section 53E-4-307;
(d)  provide testing reporting windows, and timelines; and
(e)  require LEAs to submit student reading assessment

data to the Board.

R277-406-2.  Definitions.
(1)  "Benchmark reading assessment" means the Dynamic

Indicators of Basic Early Literacy Skills or DIBELS assessment
that:

(a)  is given three times each year;
(b)  gives teachers information to:
(i)  plan appropriate instruction; and
(ii)  evaluate the effects of instruction; and
(c)  provides data about the extent to which students are

prepared to be successful on an end of year Criterion Referenced
Test.

(2)  "Evidence-based" means a strategy that has
demonstrated a statistically significant effect on improving
student outcomes.

(3)  "Parental notification requirements" means notice by
any reasonable means, including electronic notice, notice by
telephone, written notice, or personal notice.

(4)  "Plan" means the literacy proficiency improvement
plan required in the Early Literacy Program that is submitted by
a public school district or a charter school, as required in
Subsection 53F-2-503(4).

(5)  "Program money" means the same as that term is
defined in Section 53F-2-503.

(6)  "Reading below grade level" means that a student:
(a)  performs below the benchmark score on the benchmark

reading assessment; and
(b)  requires additional instruction beyond that provided to

typically-developing peers in order to close the gap between the
student's current level of reading achievement and that expected
of all students in that grade.

(7)  "Reading remediation interventions" means reading
instruction or reading activities, or both, given to students in
addition to their regular reading instruction, during another time
in the school day, outside regular instructional time, or in the
summer, which is focused on specific needs as identified by
reliable and valid assessments.

(8)  "Utah eTranscript and Record Exchange" or "UTREx"
means the same as that term is defined in Section R277-404-2.

R277-406-3.  Benchmark Reading Assessments.
(1)  An LEA shall administer the benchmark reading

assessments in grade 1, grade 2, and grade 3 within the
following testing windows:

(a)  the first benchmark before September 30;
(b)  the second benchmark between December 1 and

January 31; and
(c)  the third benchmark between the middle of April and

June 15.
(2)  An LEA shall report benchmark reading assessment

results to the Superintendent by:
(a)  October 30;
(b)  the last day of February; and
(c)  June 30.
(3)  If the benchmark reading assessment indicates a

student is reading below grade level, the LEA shall implement
the parental notification requirements and evidence-based
reading remediation interventions described in Section 53E-4-
307.

(4)  An LEA shall report benchmark reading assessment
results to parents of students in grade 1, grade 2, and grade 3 by:

(a)  October 30;
(b)  the last day of February; and
(c)  June 30.
(5)  An LEA shall submit to UTREx the following

information from the benchmark reading assessment:
(a)  whether or not each student received reading

intervention;
(b)  UTREx Special Codes related to the benchmark

reading assessment; and
(c)  for an LEA not using a state-approved vendor for the

benchmark reading assessment:
(i)  whether or not each student is reading on or above

benchmark at each administration of the assessment; and
(ii)  the composite score for each student at each

administration of the assessment
(6)  An LEA that selects the reading assessment technology

shall use the assessment consistent with Board directives.

R277-406-4.  Early Literacy Plans -- LEA and
Superintendent Requirements - Timelines.

(1)  To receive program money, an LEA shall submit:
(a)  a plan in accordance with Subsection 53F-2-503(4);

and
(b)  other required materials within established deadlines.
(2)  For the 2018-19 school year:
(a)(i)  any time before August 15, an LEA may submit its

plan to the Superintendent for pre-approval; and
(ii)  for each LEA that submits a plan for pre-approval, the

Superintendent shall provide feedback in preparation for the
LEA submitting the plan to its local board;

(b)  after its plan is approved by its local board, an LEA
shall submit a final plan to the Superintendent by no later than
October 1;

(c)  within three weeks of an LEA submitting a final, local
board-approved plan to the Superintendent, the Superintendent
shall notify the LEA if the plan has been approved; and

(d)(i)  if the Superintendent does not approve the LEA's
plan, the LEA shall incorporate needed changes or provisions
and resubmit the amended plan by December 1; and

(ii)  the Superintendent shall approve a resubmitted plan
that incorporated the requested changes by December 15.

(3)  For the 2019-20 school year and subsequent school
years:

(a)(i)  any time before June 15, an LEA may submit its plan
to the Superintendent for pre-approval; and

(ii)  for each LEA that submits a plan for pre-approval, the
Superintendent shall provide feedback in preparation for the
LEA submitting the plan to its local board;

(b)  after its plan is approved by its local board, an LEA
shall submit a final plan to the Superintendent by no later than
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August 1;
(c)  within three weeks of an LEA submitting a final, local

board-approved plan to the Superintendent, the Superintendent
shall notify the LEA if the plan has been approved; and

(d)(i)  if the Superintendent does not approve the LEA's
plan, the LEA shall incorporate needed changes or provisions
and resubmit the amended plan by October 1; and

(ii)  the Superintendent shall approve a resubmitted plan
that incorporated the requested changes by October 15.

(4)  When reviewing an LEA plan for approval, the
Superintendent shall evaluate:

(a)  the extent to which the LEA's goals are ambitious, yet
attainable; and

(b)  if the plan uses evidence-based curriculum, materials,
and practices, which will support the LEA in meeting its growth
goals.

(5)  All LEA plans shall be reported to the Superintendent
using a digital reporting platform.

R277-406-5.  Accountability and Reporting on Early
Literacy Plans.

(1)  An LEA shall report progress toward the goals outlined
in the LEA's plan to the Superintendent by June 30 each year.

(2)  In accordance with Section 53F-2-503, a growth goal
in an LEA's plan:

(a)  is calculated using the percentage of students in an
LEA's grades 1 through 3 who made typical, above typical, or
well-above typical progress from the beginning of the year to the
end of the year, as measured by the benchmark reading
assessment; and

(b)  sets the target percentage of students in grades 1
through 3 making typical progress or better at a minimum of 60
percent.

(3)  The Superintendent shall use the information provided
by an LEA described in Subsection R277-406-4 to determine
the progress of each student in grades 1 through 3 within the
following categories:

(i)  well-above typical;
(ii)  above typical;
(iii)  typical;
(iv)  below typical; or
(v)  well-below typical.
(4)  If an LEA does not make sufficient progress toward its

plan goals, as defined in Subsection (5), the LEA shall be in the
Board System of Support and required to participate in
interventions to improve early literacy.

(5)  Sufficient progress toward plan goals means the LEA
meets:

(a)  the LEA's growth goal, as described in Subsection 53F-
2-503(4)(a)(v); and

(b)  at least one of the LEA-designated goals addressing
performance gaps, as described in Subsection 53F-2-
503(4)(a)(vi).

(6)  The Superintendent shall establish the strategies,
interventions, and techniques for schools that are in the Board
System of Support to help schools achieve early literacy goals.

KEY:  reading, improvement, goals
August 7, 2018 Art X Sec 3
Notice of Continuation June 7, 2018 53E-3-401(4)

53F-2-503(14)(a)
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R277.  Education, Administration.
R277-463.  Class Size Average and Pupil-Teacher Ratio
Reporting.
R277-463-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which places

general control and supervision of the public school system
under the Board;

(b)  Section 53E-3-301, which directs the Board to report
average class sizes and pupil-teacher ratios; and

(c)  Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law.

(2)  The purpose of this rule is to establish uniform class
size and pupil-teacher ratio reporting procedures, including
definitions and codes.

R277-463-2.  Definitions.
(1)  "Course" means the subject matter taught to students.
(a)  Elementary courses are designated by grade level.
(b)  Secondary courses are determined by course content.
(2)  "EL" means English Learner.
(3)(a)  "Individual class" means a group of students

organized for instruction and assigned to one or more teachers
or other staff members for a designated time period.

(b)  A class may include:
(i)  students from multiple grades; or
(ii)  students taking multiple courses.
(c)  The Superintendent shall determine an individual class

from course data submitted to the Superintendent using a
combination of course elements, such as:

(i)  CACTUS identification number;
(ii)  teacher of record;
(iii)  class period;
(iv)  term of student enrollment; and
(v)  course cycle.
(4)  "Pupil" means a student enrolled in a public school as

of October 1 of the reported school year.
(5)  "Teacher" means a full-time equivalent licensed

educator, such as:
(a)  a regular classroom teacher;
(b)  a school-based specialist; or
(c)  a special education teacher.

R277-463-3.  Class Size Average for Elementary Classes.
(1)(a)  An LEA shall report student level course data

providing sufficient course information to determine the number
of students in individual classes.

(b)  An LEA shall calculate a class with students in
multiple grades as one class.

(c)  An LEA shall calculate an extended day classes in
which one portion of the class arrives early and the other portion
stays late as one class.

(2)(a)  The Superintendent shall calculate average class size
by grade.

(b)  The Superintendent shall exclude special education,
EL, online, and other non-traditional classes from class size
average calculations.

(3)  The Superintendent shall derive state and district-level
class sizes from the median of school-level class sizes.

R277-463-4.  Class Size Average for Secondary Classes.
(1)(a)  An LEA shall report student level course data

providing sufficient course information to determine the number
of students in individual classes.

(b)  An LEA shall calculate classes including students
enrolled in multiple courses as one class.

(2)(a)  The Superintendent shall calculate average class size
for core language arts, mathematics, and science courses.

(b)  The Superintendent shall exclude special education,
EL, online, and other non-traditional classes from class size
averages.

(3)  The Superintendent shall derive state and district-level
class sizes from taking the median of school-level class sizes.

R277-463-5.  Pupil-Teacher Ratio Calculation.
(1)(a)  The Superintendent shall calculate pupil-teacher

ratios by school.
(b)  The Superintendent shall calculate the pupil-teacher

ratio for each school shall dividing the number of enrolled
pupils by the number of full-time equivalent teachers assigned
to the school.

(2)  The Superintendent shall derive district-level ratios by
taking the median of school-level ratios.

(3)  The Superintendent shall derive state-level ratios for
charter schools and traditional schools by taking the median of
school-level data.

R277-463-6.  Reporting Format and Timeline.
The Superintendent shall report school, district and state-

level ratios and class size averages to the public as required
under Section 53E-3-301.

KEY:  public schools, enrollment reporting, class size
average reporting, pupil-teacher ratio reporting
August 7, 2018 Art. X, Sec 3
Notice of Continuation June 10, 2014 53E-3-301

53E-3-401(4)
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R277.  Education, Administration.
R277-470.  Charter Schools - General Provisions.
R277-470-1.  Authority and Purpose.

(1)  This rule is authorized under:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Section 53F-2-702, which directs the Board to
distribute funds for charter school students directly to the charter
school; and

(c)  Subsection 53E-3-401(4), which allows the Board to
adopt rules in accordance with its responsibilities.

(2)(a)  The purpose of this rule is to provide directions to
charter schools for federal funds and startup and implementation
funding.

(b)  The rule also provides criteria for a charter school
mentoring program and additional charter school-specific
directives.

R277-470-2.  Definitions.
(1)  "Charter school authorizers" means entities that

authorize a charter school under Section 53G-5-102.
(2)  "Charter schools" means schools acknowledged as

charter schools by charter school authorizers under Sections
53G-5-305, 53G-5-306, and this rule or by the Board under
Section 53G-5-304.

(3)  "Charter school governing board" means the board
designated by the charter school to make decisions for the
operation of the school.

(4)  "ESEA" means the federal law under the Elementary
and Secondary Education Act, Title IX, Part A, 20 U.S.C. 7801.

(5)  "Expansion" means a proposed increase of students or
adding grade level(s) in an operating charter school at a single
location.

(6)  "Mentor," for purposes of the mentoring program,
means an individual or organization with expertise or
demonstrated competence, willing to advise charter schools,
approved by the State Charter School Board to participate in the
mentoring program.

(7)  "Mentoring program," for purposes of this rule, means
the State Charter School Board mentoring program.

(8)(a)  "Satellite school" means a charter school affiliated
with an operating charter school having a common governing
board and a similar program of instruction, but located at a
different site or in a different geographical area.

(b)  The parent school and all satellites shall be considered
a single local education agency for purposes of public school
funding and reporting.

(9)  "State Charter School Board" means the board
designated in Section 53G-5-201.

(10)  "Utah Consolidated Application" or "UCA" means the
web-based grants management tool employed by the
Superintendent by which local education agencies submit plans
and budgets for approval of the Superintendent.

(11)  "Utah eTranscript and Record Exchange" or
"UTREx" means a system that allows individual detailed student
records to be exchanged electronically between public education
local education agencies and the Superintendent, and allows
electronic transcripts to be sent to any post-secondary
institution, private or public, in-state or out-of-state, that
participates in the e-transcript service.

R277-470-3.  Maximum Authorized Charter School
Students.

(1)  Local school boards and institutions of higher
education may approve charter schools by notifying the Board
by October 1 of the state fiscal year one year prior to opening of
proposed charter schools, including authorized numbers of
students and other information as required in Sections 53G-5-

305 and 53G-5-306.
(2)  The Board, in consultation with the State Charter

School Board and charter school authorizers, may approve
schools, expansions and satellite charter schools for the total
number of students authorized under Sections 53G-6-504 and
53G-5-301.

(3)  The number of students requested from all charter
school authorizers shall be considered and approved by the
Board.

R277-470-4.  Charter Schools and ESEA Funds.
(1)  Charter schools that desire to receive ESEA funds shall

comply with the requirements of this R277-470-4.
(2)  To obtain its allocation of ESEA formula funds, a

charter school shall complete all appropriate sections of the
Utah Consolidated Application and identify its economically
disadvantaged students in the October UTREx submission.

(3)  If the school does not operate a federal school lunch
program, the school:

(a)  shall determine the economically disadvantaged status
for its students on the basis of criteria no less stringent than
those established by the U.S. Department of Agriculture for
identifying students who qualify for reduced price lunch for the
fiscal year in question; or

(b)  may use the Charter School Declaration of Household
Income form provided by the Superintendent for this purpose.

(4)  A school which does not use the form shall maintain
equivalent documentation in its records, which may be subject
to audit.

R277-470-5.  Charter School Start-up and Implementation
Grants.

(1)  Charter schools that desire to receive State Charter
School Board start-up and implementation grant funds shall
comply with the requirements of this R277-470-5.

(2)  To receive a State Charter School Board start-up or
implementation grant, a charter school shall be eligible and meet
the requirements consistent with Section 53G-5-404.

(3)  New schools and satellite schools are eligible for start-
up and implementation grant funds.

(4)  A charter school may not receive start-up and
implementation grant funds for school expansion.

(5)  Eligible charter schools shall complete an application
and may be awarded a grant for no more than 36 months.

(6)  Only schools that have not received state start-up or
implementation grant funds in prior years are eligible.

(7)  The State Charter School Board shall determine
amounts and conditions for distribution of state start-up or
implementation grant funds.

(8)  Grant funds may only be used for allowable
expenditures as provided by the State Charter School Board.

(9)  Grant recipients shall participate in monitoring
activities and shall provide monitoring information to the
Superintendent, as directed.

(10)(a)  Charter schools shall repay grant funds to the State
Charter School Board if recipients change to non-charter status
within ten years of receiving grant funds.

(b)  An exception may be made for schools that convert
status due to either federal or state law requirements for
academic purposes.

R277-470-6.  Charter School Mentoring Program.
(1)  The State Charter School Board shall identify critical

mentoring needs of charter schools and, through an RFP
application process, allocate mentoring funds to one or more
qualified individuals or organizations to meet identified needs.

(2)  Mentoring program participants shall provide
information to the Superintendent as requested.

(3)  The State Charter School Board shall:
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(a)  receive an annual program report from participating
mentors and charter schools; and

(b)  evaluate the mentoring program annually.

R277-470-7.  Charter School Parental Involvement.
(1)  Charter schools shall encourage and provide

opportunities for parental involvement in management decisions
at the school level.

(2)  Charter schools that elect to receive School LAND
Trust funds shall comply with Subsection R277-477-3(3).

R277-470-8.  Transportation.
(1)  Charter schools are not eligible for to-and-from school

transportation funds.
(2)  A charter school that provides transportation to

students shall comply with the inspection and safety
requirements of Section 53-8-211.

(3)  A school district may provide transportation for charter
school students on a space-available basis on approved routes.

(4)(a)  School districts may provide transportation or
transportation information to charter school students and their
parents who participate in transportation by the school district
as guests.

(b)  Charter schools or charter school students may forfeit
with no recourse the privilege of transportation for violation of
district policies.

R277-470-9.  Miscellaneous Provisions.
(1)  The State Charter School Board shall provide a form

on its website for individuals to report threats to health, safety
or welfare of students consistent with Subsection 53G-5-
503(4)(a).

(a)  Individuals making reports about threats shall report
suspected criminal activity to local law enforcement and
suspected child abuse to local law enforcement or the Division
of Child and Family Services consistent with Section 62A-4a-
403 and Subsection 53G-9-203(3)(a).

(b)  Additionally, individuals may report threats to the
health, safety or welfare of students to the charter school
governing board, provided that:

(i)  reports shall be made in writing;
(ii)  reports shall be timely; and
(iii)  anonymous reports shall not be reviewed further.
(c)  Charter school governing boards shall verify that

potential criminal activity or suspected child abuse has been
reported consistent with state law and this rule.

(d)  Charter school governing boards shall act promptly to
investigate disciplinary action, if appropriate, against students
who may be participants in threatening activities or take
appropriate and reasonable action to protect students or both.

(2)  The Board shall have authority for final approval of all
charter schools that receive minimum school program funds.

(3)  All charter schools shall be subject to accountability
standards established by the Board and to monitoring and
auditing by the Board.

KEY:  education, charter schools
August 7, 2018 Art X, Sec 3
Notice of Continuation July 13, 2018 53A-3-401(4)

53F-2-702
53G-5-304
53G-5-305
53G-5-306

53-8-211
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R277.  Education, Administration.
R277-481.  Charter School Oversight, Monitoring and
Appeals.
R277-481-1.  Authority and Purpose.

(1)  This rule is authorized under:
(a)  Utah Constitution Article X, Section 3 which vests

general control and supervision over public education in the
Board; and

(b)  Subsection 53E-3-401(4), which allows the Board to
adopt rules in accordance with its responsibilities.

(2)(a)  The purpose of this rule is to establish procedures
for oversight and monitoring charter agreements and charter
schools for compliance with minimum standards.

(b)  The rule also provides appeals criteria and a process
for schools found out of compliance with chartering entity
findings.

R277-481-2.  Definitions.
(1)  "Chartering entities" means entities that authorize a

charter school under Subsection 53G-5-102(3).
(2)  "Charter schools" means schools acknowledged as

charter schools by chartering entities under Sections 53G-5-305,
53G-5-306, and this rule or by the Board under Section 53G-5-
304.

(3)(a)  "Charter school agreement" or "charter agreement"
means the terms and conditions for the operation of an approved
charter school.

(b)  The charter school agreement shall be maintained by
the Superintendent and is considered the final, official and
complete agreement.

(4)  "Charter school deficiencies" means the following
information:

(a)  a charter school is not satisfying financial, academic or
operational obligations as required in its charter agreement;

(b)  a charter school is not providing required
documentation after being placed on warning status; or

(c)  compelling evidence of fraud or misuse of funds by
charter school governing board members or employees.

(i)  Fraud or misuse of funds need not rise to the minimal
standard.

(ii)  Fraud or misuse of funds may include
(A)  failure to properly account for funds received at the

school;
(B)  failure to follow regularly established accounting and

receipting practices; or
(C)  failure to provide data, financial records, or

information as requested by the State Charter School Board or
the Board.

(5)  "Charter school governing board" means the board
designated by the charter school to make decisions for the
operation of the school.

(6)  "Probation" means a formal process and time period
during which a school is permitted to demonstrate its full
compliance with its charter agreement and all applicable laws,
rules and regulations.

(7)  "State Charter School Board" means the board
designated in Section 53G-5-201.

(8)  "Warning status" means an informal status in which a
school is placed through written notification from the the
school's authorizer for the school's failure to maintain
compliance with its charter agreement, applicable laws, rules or
regulations.

R277-481-3.  State Charter School Board Oversight,
Minimum Standards, and Consequences.

(1)  The State Charter School Board shall provide direct
oversight to the charter schools for which it is the chartering
entity, including requiring all charter schools to:

(a)  comply with their charter agreements containing clear

and meaningful expectations for measuring charter school
quality.

(b)  annually review charter agreements, as maintained by
the Superintendent;

(c)  regularly review other matters specific to effective
charter school operations, including a comprehensive review of
governing board performance at least once every five years; and

(d)  audit and investigate claims of fraud or misuse of
public assets or funds.

(2)  All charter schools authorized by the State Charter
School Board shall also meet the following minimum standards:

(a)  charter schools shall have no unresolved material
findings, financial condition findings or repeat significant
findings in the school's independent financial audit, federal
single audit or Board audits;

(b)  charter schools shall maintain a minimum of 30 days
cash on hand or the cash or other reserve amount required in
bond covenants, whichever is greater;

(c)  charter schools shall have no violations of federal or
state law or regulation, Board rules or Board directives;

(d)  charter schools shall have all teachers properly
licensed and endorsed for teaching assignments in CACTUS;
and

(e)  charter school governing boards shall ensure all
employees and board members have criminal background
checks on file.

(3)(a)  A charter school that fails to meet any of the
minimum standards or a significant number of performance
standards may be placed on warning status and notified in
writing by the school's authorizer.

(b)  While a school is on warning status, the school may
seek technical assistance from the school's authorizer to remedy
any deficiencies.

(4)(a)  If any minimum standard or a significant number of
performance standards has not been met by an assigned date
following designation of warning status, the State Charter
School Board shall notify the school in writing of the specific
minimum standard(s) the school did not meet.

(b)  Based on the State Charter School Board's review of
the charter school's noncompliance, progress and response to
technical assistance, the State Charter School Board may place
the school on probation for up to one calendar year following
the designation of warning status.

(c)(i)  Upon placing a school on probation, the State
Charter School Board shall set forth a written plan outlining
those provisions in the charter agreement, applicable laws, rules
and regulations with which the school is not in full compliance.

(ii)  This written plan shall set forth the terms and
conditions and the timeline that the school shall follow in order
to be removed from probation.

(d)  If the school complies with the written plan in a timely
manner, the State Charter School Board shall remove the school
from probation.

(e)(i)  While a school is on probation, it shall be required
to satisfy certain requirements and conditions set forth by the
State Charter School Board.

(ii)  If the school fails to satisfy specific requirements and
conditions by a date established by the State Charter School
Board, the State Charter School Board may terminate the
school's charter.

(f)  While a school is on probation, the school may seek
technical assistance from the State Charter School Board staff
to remedy any deficiencies.

(g)  The State Charter School Board may, for good cause,
or if the health, safety, or welfare of the students at the school
is threatened at any time during the probationary period,
terminate the charter immediately.

R277-481-4.  Charter School Governing Board Compliance
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with Law.
(1)  The Board may review or terminate the charter based

upon factors that may include:
(a)  failure to meet measures of charter school quality

which includes adherence to a charter agreement required and
monitored by chartering entities; or

(b)  charter school deficiencies; or
(c)  failure of the charter school to comply with federal or

state law or regulation, Board rules, or Board directives.
(2)  If a charter school's charter conflicts with applicable

federal or state law or rule, the charter shall be interpreted to
require compliance with such law or rule; all other provisions of
the school's charter shall remain in full force and effect.

(3)  A charter school governing board may amend its
charter agreement by receiving approval from its chartering
entity consistent with Section 53G-5-303.

(4)  Chartering entities shall obtain approval by the Board
before amending charter agreements specific to:

(a)  changes to mission and purpose;
(b)  waivers from Board administrative rule;
(c)  expansions of student enrollment;
(d)  expansions of grade levels that will put students in

different weighted pupil unit grade level categories; and
(e)  revolving loans.
(5)  A charter school shall notify the Board and the

chartering entity of any and all lawsuits filed against the charter
school within 30 days of the filing of the lawsuit.

R277-481-5.  Chartering Entity Oversight and Monitoring.
(1)  Local school board and institutions of higher education

chartering entities shall:
(a)  visit a charter school at least once during its first year

of operation in order to ensure adherence to and implementation
of approved charter and to finalize a review process;

(b)  visit a charter school as determined in the review
process;

(c)  provide written reports to a charter school after the
visits that set forth strengths, deficiencies, corrective actions,
timelines and the reason for charter termination, if applicable;
and

(d)  audit and investigate claims of fraud or misuse of
public assets or funds.

(2)  Chartering entities shall notify the Board within 20
days of charter school deficiencies that initiate corrective action
by chartering entities.

R277-481-6.  Charter School Financial Practices and
Training.

(1)  Charter school business administrators shall attend
business meetings required by the school's authorizer.

(2)  Charter school governing board members and school
administrators shall be invited to all appropriate Board-
sponsored training, meetings, and sessions for traditional school
district financial personnel.

(3)  The Board shall work with other education agencies to
encourage their inclusion of charter school representatives at
training and professional development sessions.

(4)(a)  A charter school shall appoint a business
administrator consistent with Sections 53G-4-302 through 53G-
4-303.

(b)  The business administrator shall be responsible for the
submission of all financial and statistical information required
by the Board.

(5)  The Board may interrupt disbursements to charter
schools for failure to comply with financial and statistical
information required by law or Board rules.

(6)  Charter schools shall comply with the Utah State
Procurement Code, Title 63G, Chapter 6.

(7)  Charter schools are not eligible for necessarily existent

small schools funding under Subsection 53F-2-304(2) and Rule
R277-445.

R277-481-7.  Remedying Charter School Financial
Deficiencies.

(1)  Upon receiving credible information of charter school
deficiencies, the chartering entity shall immediately direct an
independent review or audit through the charter school
governing board.

(2)  The chartering entity or the Board through the
chartering entity may direct a charter school governing board or
the charter school administration to take reasonable action to
protect state or federal funds consistent with Section 53G-5-503.

(3)  The chartering entity or the Board may:
(a)  allow a charter school governing board to hold a

hearing to determine financial responsibility and assist the
charter school governing board with the hearing process;

(b)  immediately terminate the flow of state funds;
(c)  recommend cessation of federal funding to the school;
(d)  take immediate or subsequent corrective action with

employees who are responsible for charter school deficiencies
consistent with Section 53A-1a-509; or

(e)  any combination of the foregoing Subsections (3)(a)
through (d).

(4)  The recommendation by the chartering entity shall be
made within 20 school days of receipt of complaint of
deficiency(ies).

(5)  The chartering entity may exercise flexibility for good
cause in making recommendation(s) regarding deficiency(ies).

(6)  The Board shall consider and affirm or modify the
chartering entity's recommendation(s) for remedying a charter
school's deficiency(ies) within 60 days of receipt of information
from the chartering entity.

(7)  In addition to remedies provided for in Section 53G-5-
501, the chartering entity may provide for a remediation team to
work with the school.

R277-481-8.  Appeals Criteria and Procedures.
(1)  Only an operating charter school, a charter school that

has been recommended for approval to the Board, or a charter
school applicant that has met State Charter School Board
requirements for review by the full State Charter School Board,
may appeal chartering entity administrative decisions or
recommendations to the Board.

(2)  The following chartering entity administrative
decisions may be appealed to the Board:

(a)  termination of a charter;
(b)  denial of proposed amendments to charter agreement;
(c)  denial or withholding of funds from charter school

governing boards; and
(d)  denial of a charter.
(3)  The chartering entity shall, upon taking any of the

administrative actions:
(a)  provide written notice of denial to the charter school or

approved charter school;
(b)  provide written notice of appeal rights and timelines to

the charter school governing board chair or authorized agent;
and

(c)  post information about the appeals process on its
website and provide training to charter school governing board
members and authorized agents regarding the appeals
procedure.

(4)  A charter school governing board chair or authorized
agent (appellant) may submit a written appeal to the
Superintendent within 14 calendar days of the chartering entity
administrative action under Subsection (3).

(5)(a)  The Superintendent shall, in consultation with
Board Leadership, review the written appeal and determine if
the appeal addresses an administrative decision by a chartering
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entity.
(b)  If the Superintendent and Board Leadership determine

that the appeal is appropriate, Board Leadership shall designate
three to five Board members and a hearing officer, who is not a
Board member, to act as an objective hearing panel.

(c)  The hearing officer, in consultation with the
Superintendent, shall set a hearing date and provide notice to all
parties, including the chartering entity and staff.

(d)  The Hearing shall be held no more than 45 days
following receipt of the written appeal.

(e)  The hearing officer shall establish procedures that
provide fairness for all parties, which may include:

(i)  a request for parties to provide a written explanation of
the appeal and related information and evidence;

(ii)  a determination of time limits and scope of testimony
and witnesses;

(iii)  a determination for recording the hearing;
(iv)  preliminary decisions about evidence; and
(v)  decisions about representation of parties.
(6)  The hearing panel shall make written findings and

provide an appeal recommendation to the Board no more than
10 calendar days following the hearing.

(7)  The Board shall take action on the hearing report
findings at the next regularly scheduled Board meeting.

(8)  The recommendation of the chartering entity shall be
in place pending the conclusion of the appeals process, unless
the Superintendent in his sole discretion, determines that the
chartering entity's recommendation or failure to act presents a
serious threat to students or an imminent threat to public
property or resources.

(9)  All parties shall work to schedule and conclude
hearings as fairly and expeditiously as possible.

(10)  The Board's acceptance or rejection of the hearing
report is the final administrative action on the issue.

KEY:  charter schools, oversight, monitoring, appeals
Augustt 7, 2018 Art X Sec 3
Notice of Continuation July 13, 2018 53E-3-401(4)

53G-5
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R277.  Education, Administration.
R277-492.  Utah Science Technology and Research Initiative
(USTAR) Centers Program.
R277-492-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution, Article X, Section 3, which vests

general control and supervision of public education in the
Board;

(b)  Subsection 53E-3-401(4), which permits the Board to
adopt rules to carry out its duties and responsibilities under the
Utah Constitution and state law; and

(c)  Section 53F-2-505, which provides for funding to
establish extended contracts for participating teachers as part of
the Utah Science Technology and Research (USTAR) Centers
Initiative.

(2)  The purpose of this rule is to establish:
(a) conditions for the Superintendent to manage the

USTAR Program;
(b)  standards and procedures for an LEA to submit a

proposal for USTAR funding to develop and create USTAR
Centers to enhance the LEA's ability to retain participating
teachers, offer more opportunities for students, and use capital
facilities more effectively by creating an extended contract; and

(c)  requirements associated with receiving USTAR
funding for a recipient LEA.

R277-492-2.  Definitions.
(1)  "Extended" means either a longer contract day or a

longer contract year for participating teachers.
(2)  "LEA USTAR proposal" means a written proposal,

including components required by the Board, developed and
submitted by a school district/charter school applying for
USTAR funding.

(3)  "Participating teacher" means a:
(a)  licensed mathematics teacher with a secondary (7-12)

mathematics teaching assignment; or
(b)  licensed science teacher with a secondary (7-12)

science teaching assignment.
(4)  "STEM" means science, technology, engineering and

mathematics.
(5)  "USTAR Program" means the grant program created in

Section 53F-2-505.

R277-492-3.  USTAR Proposal Criteria.
(1)  An LEA shall first identify the purpose or goal(s) of its

USTAR proposal.
(2)  Appropriate purposes may include:
(a)  improvement in student test scores;
(b)  satisfaction of specific academic goals for all students

or various groups of students;
(c)  increased retention of licensed educators in specific

areas;
(d)  improved school climate;
(e)  increased opportunities for students to take remedial or

college preparation courses;
(f)  increased student enrollment in identified courses;
(g)  additional opportunities for students to learn about

specific or general higher education or career opportunities in
math or science fields; or

(h)  other purposes consistent with Subsection 53F-2-
505(1)(b).

(3)  In accordance with Section 53F-2-505(1)(b)(ii), an
LEA shall provide a school schedule showing how it will extend
hours of the school day or days of the school year to maximize
employee and facility resources in furtherance of the proposal's
goals.

(4)  A USTAR proposal shall:
(a)  explain how employees shall be used in the extended

school day or extended school year to maximize their

effectiveness with students, including how various groups of
employees will participate including classified employees,
licensed employees, and appropriate supervisors for all groups;

(b)  use USTAR grant funds only to pay for hours or days
worked by participating teachers with valid, current Utah
educator licenses, even though various school employee groups
may be necessary or desirable to achieve the purposes of the
proposal;

(c)  identify the number of designated employees that will
participate in the extended school year or extended school day
program with the understanding that USTAR grant funds may
only be used for licensed participating teachers;

(d)  identify the compensation that participating teachers
shall receive, including increased insurance and benefit costs, if
appropriate, which may be reported by groups of employees or
by individual employees;

(e)identify how participating teachers will be evaluated for
the extended hours or extended days worked;

(f)  include a budget section, including anticipated costs
and narrative; and

(g)  include an annual evaluation component that provides
opportunities for student, employee and parent participation in
the assessment of the proposal's effectiveness.

R277-492-4.  Superintendent Responsibilities.
(1)  The Superintendent shall provide statewide supervision

of the USTAR program and budget, based on USTAR
objectives, Board funding priorities, and available funds.

(2)  The Superintendent shall solicit proposals from LEAs
to participate in the USTAR grant program.

(3)  In order to qualify for funding, an LEA shall submit a
proposal to the Superintendent by June 2 annually.

(a)  The Superintendent shall work with applicants that
submit proposals early to improve proposals, to the extent of
resources and time available.

(b)  The Superintendent shall deliver final charter school
proposals to the State Charter School Board for review and
recommendation.

(4)(a)  The State Charter School Board shall submit a
consolidated request to the Superintendent, consistent with
Subsection 53F-2-505(4), by June 20 annually.

(b)  The State Charter Board and State Charter Board staff
shall work with charter school applicants that submit proposals
early to improve proposals, to the extent of resources and time
available.

(5)  The Superintendent shall receive all proposals from
school districts, consider the consolidated request submitted by
the State Charter Board as a proposal from one school district,
and rank them on an objective scale or rubric prepared by the
Superintendent.

(6)  The Superintendent may appoint an expert review
panel to prioritize proposals and recommend proposals for
funding.

(7)  The expert review panel, the Superintendent, or both,
shall consider the priorities of Subsection 53F-2-505(5) in
recommending and selecting the recipients, with the following
objectives:

(a)  rural, urban, large, small, growing and declining school
districts (considering the consolidated charter request as one
school district) having unique circumstances;

(b)  as many pilot programs shall be funded as possible;
and

(c)  funded proposals should address the objectives and
benefits of Section 53F-2-505(1)(b).

(8)  The Superintendent shall review recommendations,
make final recommendations to the Board for funding, and
notify applicants that receive funding no later than July 31
annually.

(9)  The Superintendent shall provide funds to school
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districts/charter schools (or the consolidated charter recipient)
consistent with Board distribution practices for grants.

R277-492-5.  LEA and State Charter School Board Proposal
Responsibilities.

(1)  School districts shall submit proposals that meet the
standards of Section 53F-2-505 no later than June 2 annually.

(2)  The State Charter Board shall complete its work under
Subsection 53F-2-505(4) and submit its consolidated request to
the Superintendent no later than June 20 annually.

(3)  LEA proposals shall clearly demonstrate that all
participants necessary for the success of a proposal are voluntary
participants and understand the requirements of their
participation.

(4)  LEA participants shall demonstrate parent and
community notification and support of the school district/charter
school proposals.

(5)  Proposals shall clearly demonstrate that at least 95% of
allocated funds shall be used for extended contracts for licensed
participating teachers.

(6)  Proposals shall clearly demonstrate that the remaining
5% of allocated funds is used only for purposes identified under
Subsection 53F-2-505(6)(b).

(7)  LEAs that receive USTAR funding shall provide all
required evaluations to the Superintendent as identified by their
proposals consistent with timelines established by the
Superintendent.

(8)  LEAs that receive USTAR funding shall provide
information as requested by the Superintendent during the time
periods identified in the proposals, including allowing for visits
of Board staff and review of student work or assessments.

R277-492-6.  Final Decision-making and Reporting
Requirements.

(1)  The Board's decisions for funding are final.
(2)(a)  A grant recipient shall provide requested data or

information related to its USTAR Funding to the Superintendent
each year by June 30.

(b)  The Superintendent may request additional
information, data or budget information if annual reports or
student assessments indicate that USTAR funding is being used
ineffectively, for ineligible employees, or inconsistent with the
LEA's proposal or the intent of the law or this rule.

(3)  The USOE may interrupt USTAR funding to school
districts/charter schools that do not meet timelines required by
this rule or that do not provide complete information or
evaluations required under this rule.

KEY:  science, technology, research, USTAR
August 7, 2018 Art X Sec 3
Notice of Continuation July 13, 2018 53E-3-401(4)

53F-2-505
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R277.  Education, Administration.
R277-497.  School Accountability System.
R277-497-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision of public education in the
Board;

(b)  Section 53E-5-202, which directs the Board to adopt
rules to implement a statewide accountability system; and

(c)  Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and State law.

(2)  The purpose of this rule is to set performance
thresholds for the purpose of assigning overall ratings to
schools, establish provisions for the methodology of calculating
points, and address exclusions from the school accountability
system.

R277-497-2.  Assignment of Overall Rating for a School.
(1)  The Superintendent shall assign an overall school

rating in accordance with the indicators described in Section
53E-5-205 for elementary and middle schools and Section 53E-
5-206 for high schools.

(2)  The Board establishes the following performance
thresholds for the Superintendent to assign overall ratings to
schools.

(3)  For an elementary or middle school:
(a)  an "A" rating represents an exemplary school, where

the school has earned 63.25% of the total points possible;
(b)  a "B" rating represents a commendable school, where

the school has earned 55% of the total points possible;
(c)  a "C" rating represents a typical school, where the

school has earned 43.5% of the total points possible;
(d)  a "D" rating represents a developing school, where the

school has earned 35.5% of the total points possible; and
(e)  an "F" rating represents a critical needs school, where

the school has earned less than 35.5% of the total points
possible.

(4)  For a high school:
(a)  an "A" rating represents an exemplary school, where

the school has earned 64% of the total points possible;
(b)  a "B" rating represents a commendable school, where

the school has earned 57% of the total points possible;
(c)  a "C" rating represents a typical school, where the

school has earned 46% of the total points possible;
(d)  a "D" rating represents a developing school, where the

school has earned 38% of the total points possible; and
(e)  an "F" rating represents a critical needs school, where

the school has earned less than 38% of the total points possible.
(5)  In accordance with Section 53E-5-204(3)(b), for the

2017-18 school year, the Superintendent may not assign an
overall rating to a school.

R277-497-3.  Indexing of Points for Calculating Academic
Growth.

(1)  For the purposes of calculating academic growth, the
Superintendent shall assign each student a student growth
percentile (SGP) and a student growth target (SGT).

(2)  The Superintendent shall assign points to a school for
student growth relative to the percentage of students who meet
their SGT as follows:

(a)  if a student's SGP is greater than or equal to the
student's SGT, and the student meets the SGT goal for a subject
area, the student is awarded a weight based on the student's SGP
using the following index:

(i)  if the student's SGP is greater than 65, the weight is 1.0;
(ii)  if the student's SGP is between 50 and 65, the weight

is 0.75;
(iii)  if the student's SGP is between 40 and 49, the weight

is 0.50; and
(iv)  if the student's SGP is less than 40, the weight is 0.25;

or
(b)  if a student's SGP is less than the student's SGT and

the student does not meet the SGT goal for a subject area, the
student is awarded a weight based on the student's SGP using
the following index:

(i)  if the student's SGP is greater than 65, the weight is
0.75;

(ii)  if the student's SGP is between 50 and 65, the weight
is 0.50;

(iii)  if the student's SGP is between 40 and 49, the weight
is 0.25; and

(iv)  if the student's SGP is less than 40, the weight is 0.
(3)  To determine the total growth points allocated to a

school, the Superintendent shall:
(a)  add all the weights and divide by the total number of

tests to establish a percentage; and
(b)  multiply the percentage by the total growth points

possible.

R277-497-4.  Specific Provisions on Calculation of Points.
(1)(a)  In accordance with Section 53E-5-207(4)(c)(ii), the

Superintendent shall award 10% of the points allocated for high
school graduation based on a school's five-year graduation rate.

(b)  A school may not earn more than the total number of
points possible for the graduation rate indicator.

(2)(a)  In accordance with Section 53E-5-210, the
Superintendent shall determine that an ELL student meets
adequate progress if the ELL student has an increase in
proficiency level by 0.4 on an English language proficiency
assessment approved by the Board and designated in Rule
R277-404.

(3)(a)  For a school that chooses to include additional
quality indicators on its school report card, the school may
choose up to two additional self-reported indicators.

(b)  The Superintendent shall approve a list of indicators
that a school may use for purposes of Subsection (4)(a), and
may also approve other indicators that an LEA may submit for
consideration.

(c)  The Superintendent shall publish the pre-approved
self-reported indicators list on the Assessment and
Accountability section of the USBE website.

(d)  If a school elects to include the additional self-reported
indicators, the school shall notify the Superintendent by
established due dates, which are published on the Assessment
and Accountability section of the USBE website by July 1.

(5)  When calculating postsecondary readiness points for
a high school student's performance on a college readiness
assessment, the Superintendent shall use the student's ACT
score obtained during the statewide administration of ACT.

(6)  The Superintendent shall publish the Utah
Accountability Technical Manual, which includes:

(a)  additional technical details on the calculation of points;
(b)  business rules;
(c)  detailed explanations on the methodologies for the

calculation of achievement, student growth, equitable education
opportunity, and postsecondary readiness and;

(d)  other indicators to appropriately assess the educational
impact of a school that serves a special student population.

(6)  A copy of the Utah Accountability Technical Manual
is located at:

(a)  https://schools.utah.gov/assessment/resources; and
(b)  the offices of the Utah State Board of Education.

R277-497-5.  Exclusions From the Accountability System
and Indicators for Schools Serving a Special Student
Population.

(1)(a)  In determining schools to exempt from the school
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accountability system, in accordance with Section 53E-5-203,
the Superintendent shall exempt a school in which the number
of students tested on a statewide assessment is less than 10.

(b)  The Superintendent may not report any school
indicator for which the student group size for that indicator is
less than 10.

(2)  The Superintendent shall publish other indicators, in
addition to indicators described in Sections 53E-5-205 and 53E-
5-206, to appropriately assess the educational impact of a school
that serves a special student population.

KEY:  school reports, school grading accountability
August 7, 2018 Art X, Sec 3
Notice of Continuation August 13, 2015 53E-5-202

53E-3-401(4)
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R277.  Education, Administration.
R277-525.  Special Educator Stipends.
R277-525-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision of public education in the
Board;

(b)  Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law; and

(c)  Subsection 53F-2-310(2), which requires the Board to
distribute money appropriated for stipends for special educators
for additional days of work.

(2)  The purpose of this rule is provide standards and
procedures for distributing money appropriated for stipends for
special educators for additional days of work, recognizing:

(a)  the added duties and responsibilities assumed by
special educators to comply with federal law and Board special
education rules regulating the education of students with
disabilities; and

(b)  the need to attract and retain qualified special
educators.

R277-525-2.  Definitions.
(1)(a)  "After the school year" means two weeks after the

final day of the required contract period, as determined by the
employer.

(b)  For year-round schools, "after the school year"
includes off-track periods, but not vacation periods.

(2)  "Before the school year" means two weeks before the
first day of the required contract period, as determined by the
employer.

(3)  "Comprehensive Administration of Credentials for
Teachers in Utah Schools" or "CACTUS" means the electronic
file maintained on all licensed Utah educators, which includes
information such as:

(a)  personal directory information;
(b)  educational background;
(c)  endorsements;
(d)  employment history; and
(e)  a record of disciplinary action taken against the

educator.
(4)(a)  "Duties related to the IEP process" means;
(i)  duties/responsibilities provided in Subsection 53(4)F-2-

310(4);
(ii)  preparing paperwork related to the implementation of

IDEA; and
(iii)  other duties or responsibilities related to the IEP

process, as determined by the special educator.
(b)  "Duties related to the IEP process" do not include:
(i)  professional development;
(ii)  district level planning; and
(iii)  direct student instruction.
(5)  "Special educator" means:
(a)  a licensed "special education teacher;" or
(b)  a licensed speech-language pathologist.
(6)  "Special education teacher" has the same meaning as

described in Subsection 53F-2-310(1)(b).
(7)  "Speech-language pathologist" means:
(a)  an individual who has a Utah educator license with a

speech-language pathologist area of concentration; or
(b)  a speech-language pathologist license; and
(c)  whose primary assignment is the instruction of students

with disabilities who are eligible for special education services.
(8)  "Work day for special educator" means the special

educator's contract day as determined by the employer.

R277-525-3.  LEA Responsibilities.
(1)  An LEA shall contract with individual special

educators and request in writing from the special educators:
(a)  the number of days that the special educator commits

to work consistent with Subsection 53F-2-310(4)(b); and
(b)  whether the special educator will work the additional

contract days before the school year begins or after the school
year ends.

(2)  A special educator hired by an LEA after October 15
may receive funding for extra days to the extent of funds
available.

(3)  An LEA shall report to the Superintendent the number
of days worked by a special educator on UPIPS as follows:

(a)  no later than October 1 for a special educator who
worked before the school year began; and

(b)  no later than June 30 for a special educator who
worked after the school year ended.

(4)  An LEA may only pay special educator stipend under
this rule for actual days worked.

(5)  An LEA may not transfer stipend work days under this
rule among teachers.

(6)  An LEA shall submit a final report to the
Superintendent no later than June 30 annually that provides:

(a)  the number of contract days worked by designated
special educators; and

(b)  other assessment or evaluation information requested
by the Superintendent.

R277-525-4.  Superintendent Responsibilities.
(1)  The Superintendent shall annually review this program

and recommend to the Board, based upon the annual
appropriation, the number of special education days to be
funded.

(2)  To simplify accounting and evaluation requirements
for LEAs, the Superintendent shall:

(a)  provide model tracking and accounting materials to
LEAs;

(b)  provide a checklist of appropriate duties or tasks for
special educators consistent with Subsection R277-525-2(4);

(c)  distribute funds to participating LEAs for eligible
special educators on a semiannual basis; and

KEY:  special educators, stipends
August 7, 2018 Art X Sec 3
Notice of Continuation June 7, 2018 53A-1-401(3)

53A-17a-158
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R277.  Education, Administration.
R277-613.  LEA Disruptive Student Behavior, Bullying,
Cyber-bullying, Hazing, Retaliation, and Abusive Conduct
Policies and Training.
R277-613-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board; and

(b)  Subsection 53E-3-401(4)(a), which allows the Board
to make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law

(2)  The purpose of the rule is to:
(a)  require LEAs to develop, update, and implement

bullying, cyber-bullying, hazing, retaliation, and abusive
conduct policies at the school district and school level;

(b)  provide for regular and meaningful training of school
employees and students;

(c)  provide for enforcement of the policies in schools, at
the state level and in public school athletic programs; and

(d)  require an LEA to review allegations of bullying,
cyber-bullying, hazing, retaliation, and abusive conduct.

R277-613-2.  Definitions.
(1)  "Abusive conduct" means the same as that term is

defined in Subsection 53G-9-601(1).
(2)(a)  "Bullying" means the same as that term is defined in

Subsection 53G-9-601(2).
(b)  "Bullying" includes relational aggression or indirect,

covert, or social aggression, including rumor spreading,
intimidation, enlisting a friend to assault a child, and social
isolation.

(c)  The conduct described in Subsection 53G-9-601(2)
constitutes bullying, regardless of whether the person against
whom the conduct is committed directed, consented to, or
acquiesced in, the conduct.

(3)  "Civil rights violation" means bullying, cyber-bullying,
harassment, or hazing that is targeted at a student based upon
the students' or employees' identification as part of any group
protected from discrimination under the following federal laws:

(a)  Title VI of the Civil Rights Act of 1964;
(b)  Title IX of the Education Amendments of 1972; or
(c)  Section 504 of the Rehabilitation Act of 1973 and Title

II of the Americans with Disabilities Act of 1990.
(4)  "Cyber-bullying" means the same as that term is

defined in Subsection 53G-9-601(4).
(5)  "Disruptive student behavior" means the same as that

term is defined in Subsection 53G-8-210(1)(a).
(6)  "Hazing" means the same as that term is defined in

Subsection 53G-9-601(5).
(7)  "LEA" includes, for purposes of this rule, the Utah

Schools for the Deaf and the Blind.
(8)  "Participant" means any student, employee or volunteer

coach participating in a public school sponsored athletic
program or activity, including a curricular, co-curricular, or
extracurricular club or activity.

(9)  "Policy" means standards and procedures that:
(a)  are required in Section 53G-9-605;
(b)  include the provisions of Section 53G-8-202; and
(c)  provide additional standards, procedures, and training

adopted in an open meeting by an LEA board that:
(i)  define bullying, cyber-bullying, hazing, retaliation, and

abusive conduct;
(ii)  prohibit bullying, cyber-bullying, hazing, retaliation,

and abusive conduct;
(iii)  require regular annual discussion and training

designed to prevent bullying, cyber-bullying, hazing, and
retaliation among school employees and students; and

(iv)  provide for enforcement through employment action

or student discipline.
(10)  "Restorative justice practice" means a discipline

practice that brings together students, school personnel,
families, and community members to resolve conflicts, address
disruptive behaviors, promote positive relationships, and
healing.

(11)  "Retaliate" or "retaliation" means the same as that
term is defined in Subsection 53G-9-601(7).

(12)  "School employee" means the same as that term is
defined in Subsection 53G-9-601(10).

(13)  "Trauma-Informed Care" means a strengths-based
service delivery approach that is grounded in an understanding
of and responsiveness to the impact of trauma, that emphasizes
physical, psychological, and emotional safety for both the
alleged victim and the individual who is alleged to have
engaged in prohibited conduct, and that creates opportunities for
targets to rebuild a sense of control and empowerment.

R277-613-3.  Superintendent Responsibilities.
(1)  Subject to availability of funds, the Superintendent

shall provide:
(a)  a model policy on bullying, cyber-bullying, hazing, and

retaliation as required in Section 53G-9-606;
(b)  model training and training opportunities on:
(i)  the prevention and identification of bullying, cyber-

bullying, hazing, and retaliation, that an LEA may use to train
the LEA's employees, contract employees, and volunteers,
including coaches; and

(ii)  the reporting and review requirements in Section
R277-613-5;

(c)  evidence based practices and policies related to the
prevention of bullying, cyber-bullying, hazing, and retaliation.

(2)  Although an LEA is required to have a policy on
bullying, cyber-bullying, hazing, retaliation and abusive conduct
as described in Section 53G-9-605 and this rule and provide
training as described in Section 53G-9-607 and this rule, the
LEA is not required to use the model policy or model training
developed by the Superintendent described in Subsection (1).

(3)  The Board may interrupt disbursements of funds
consistent with Subsection 53E-3-401(8) and Rule R277-114
for failure of an LEA to comply with:

(a)  Title 53G, Chapter 9, Bulling and Hazing; and
(b)  this rule.
(4)  In addition to the requirements of Title 53G, Chapter

9, Bullying and Hazing and this R277-613, LEAs are required
to comply with applicable federal requirements.

R277-613-4.  LEA Responsibility to Create or Update
Bullying Policies.

(1)  In addition to the requirements of Subsection 53G-9-
605(3), an LEA shall:

(a)  develop, update, and implement policies as required by
Section 53G-9-605 and this rule, which shall include a
prohibition on:

(i)  bullying;
(ii)  cyber-bullying;
(iii)  hazing;
(iv)  retaliation; and
(v)  making a false report.
(b)  post a copy of the LEA's policy on the LEA website;
(c)  develop an action plan to address a reported incident

of bullying, cyber-bullying, hazing, or retaliation; and
(d)  provide a requirement for a signed statement that meets

the requirements of Subsection 53G-9-605(3)(h) annually.
(2)(a)  As required by Section 53G-9-605, an LEA shall

notify a parent of:
(i)  a parent's student's threat to commit suicide; or
(ii)  an incident of bullying, cyber-bullying, hazing, or

retaliation involving the parent's student as a victim or an
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individual who is alleged to have engaged in prohibited conduct.
(b)  An LEA shall:
(i)  notify a parent described in Subsection (2)(a) in a

timely manner;
(ii)  designate the appropriate school employee to provide

parental notification; and
(iii)  designate the format in which notification is provided

to parents and maintained by the LEA.
(3)  Subject to the parental consent requirements of Section

53E-9-203, if applicable, an LEA shall assess students about the
prevalence of bullying, cyber-bullying, hazing, and retaliation
in LEAs and schools, specifically locations where students are
unsafe and additional adult supervision may be required, such
as playgrounds, hallways, and lunch areas.

(4)  An LEA shall take strong responsive action against
retaliation, including assistance to victims and their parents in
reporting subsequent problems and new incidents.

(5)(a)  An LEA shall provide that students, school
employees, coaches, and volunteers receive training on bullying,
cyber-bullying, hazing, and retaliation, from individuals
qualified to provide such training.

(b)  The training described in Subsection (5)(a) shall:
(i)  include information on various types of aggression and

bullying, including:
(A)  overt aggression that may include physical fighting

such as punching, shoving, kicking, and verbal threatening
behavior, such as name calling, or both physical and verbal
aggression or threatening behavior;

(B)  relational aggression or indirect, covert, or social
aggression, including rumor spreading, intimidation, enlisting
a friend to assault a child, and social isolation;

(C)  sexual aggression or acts of a sexual nature or with
sexual overtones;

(D)  cyber-bullying, including use of email, web pages, text
messaging, instant messaging, social media, three-way calling or
messaging or any other electronic means for aggression inside
or outside of school;

(E)  bullying, cyber-bullying, hazing and retaliation based
upon the students' or employees' identification as part of any
group protected from discrimination under the following federal
laws:

(i)  Title VI of the Civil Rights Act of 1964, including
discrimination on the basis of race, color, or national origin;

(ii)  Title IX of the Education Amendments of 1972,
including discrimination on the basis of sex; or

(iii)  Section 504 of the Rehabilitation Act of 1973 and
Title II of the Americans with Disabilities Act of 1990,
including discrimination on the basis of disability; and

(F)  bullying, cyber-bullying, hazing, and retaliation based
upon the students' or employees' actual or perceived
characteristics, including race, color, national origin, sex,
disability, religion, gender identity, sexual orientation, or other
physical or mental attributes or conformance or failure to
conform with stereotypes;

(ii)  complement the suicide prevention program required
for students under Rule R277-620 and the suicide prevention
training required for licensed educators consistent with
Subsection 53G-9-704(1); and

(iii)  include information on when issues relating to this
rule may lead to student or employee discipline.

(6)  The training described in Subsection (5) shall be
offered to:

(a)  new school employees, coaches, and volunteers; and
(b)  all school employees, coaches, and volunteers at least

once every three years.
(7)(a)  An LEA's policies developed under this section shall

complement existing school policies and research based school
discipline plans.

(b)  Consistent with Rule R277-609, the discipline plan

shall provide direction for dealing with bullying, cyber-bullying,
hazing, retaliation and disruptive students.

(c)  An LEA shall ensure that a discipline plan required by
Rule R277-609:

(i)  directs schools to determine the range of behaviors and
establish the continuum of administrative procedures to be used
by school personnel to address the behavior of students;

(ii)  provides for identification, by position, of individuals
designated to issue notices of disruptive student behavior,
bullying, cyber-bullying, hazing, and retaliation;

(iii)  designates to whom notices shall be provided;
(iv)  provides for documentation of disruptive student

behavior in the LEA's student information system;
(v)  includes strategies to provide for necessary adult

supervision;
(vi)  is clearly written and consistently enforced; and
(vii)  includes administration, instruction and support staff,

students, parents, community council and other community
members in policy development, training and prevention
implementation so as to create a community sense of
participation, ownership, support and responsibility.

R277-613-5.  Reporting and Incident Investigations of
Allegations of Bullying, Cyber-bullying, Hazing, and
Retaliation.

(1)  In accordance with an action plan adopted in
accordance with Subsection R277-613-4(1)(c), an LEA shall:

(a)  investigate allegations of incidents of bullying, cyber-
bullying, hazing, and retaliation in accordance with this section;
and

(b)  provide an individual who investigates allegations of
incidents of bullying, cyber-bullying, hazing, and retaliation
with adequate training on conducting an investigation.

(2)(a)  An LEA shall investigate allegations of incidents
described in Subsection (1)(a) by interviewing at least the
alleged victim and the individual who is alleged to have
engaged in prohibited conduct.

(b)  An LEA may also interview the following as part of an
investigation:

(i)  parents of the alleged victim and the individual who is
alleged to have engaged in prohibited conduct;

(ii)  any witnesses;
(iii)  school staff; and
(iv)  other individuals who may provide additional

information.
(c)  An individual who investigates an allegation of an

incident shall inform an individual being interviewed that:
(i)  to the extent allowed by law, the individual is required

to keep all details of the interview confidential; and
(ii)  further reports of bullying will become part of the

review.
(3)  The confidentiality requirement in Subsection (2)(c)

does not apply to:
(a)  conversations with law enforcement professionals;
(b)  requests for information pursuant to a warrant or

subpoena;
(c)  a state or federal reporting requirement; or
(d)  other reporting required by this rule.
(4)  In conducting an investigation under this section, an

LEA may:
(a)  review disciplinary reports of involved students; and
(b)  review physical evidence, consistent with search and

seizure law in schools, which may include:
(i)  video or audio;
(ii)  notes;
(iii)  email;
(iv)  text messages;
(v)  social media; or
(vi)  graffiti.
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(5)  An LEA shall adopt a policy outlining under what
circumstances the LEA will report incidents of bullying, cyber-
bullying, harassment, and retaliation to law enforcement.

(6)  Following an investigation of a confirmed allegation of
an incident of bullying, cyber-bullying, hazing, or retaliation, if
appropriate, an LEA may:

(a)  in accordance with the requirements in Subsection (6),
take positive restorative justice practice action, in accordance
with policies established by the LEA; and

(b)  support involved students through trauma-informed
practices, if appropriate.

(6)(a)  An alleged victim is not required to participate in a
restorative justice practice with an individual who is alleged to
have engaged in prohibited conduct as described in Subsection
(5)(a).

(b)  If an LEA would like an alleged victim who is a
student to participate in a restorative justice practice, the LEA
shall notify the alleged victim's parent of the restorative justice
practice and obtain consent from the alleged victim's parent
before including the alleged victim in the process.

(7)  A grievance process required under Subsection 53G-9-
605(3)(f) shall be consistent with the LEA's established
grievance process.

(8)  An LEA shall, as required by Subsection 53G-9-
606(2), report the following annually, on or before June 30, to
the Superintendent in accordance with the Superintendent's
submission requirements:

(a)  a copy of LEA's policy required in Section R277-613-
4;

(b)  implementation of the signed statement requirement
described in Subsection 53G-9-605(3)(h);

(c)  verification of the LEA's training of school employees
relating to bullying, cyber-bullying, hazing, and retaliation
described in Section 53G-9-607;

(d)  incidents of bullying, cyber-bullying, hazing, and
retaliation;

(e)  the number of incidents described in Subsection (8)(d)
required to be reported separately under federal law, including
the reporting requirements in:

(i)  Title VI of the Civil Rights Act of 1964;
(ii)  Title IX of the Education Amendments of 1972; or
(iii)  Section 504 of the Rehabilitation Act of 1973 and

Title II of the Americans with Disabilities Act of 1990; and
(f)  the number of incidents described in Subsection (8)(d)

that include a student who was bullied, cyber-bullied, hazed, or
retaliated against based on the student's actual or perceived
characteristics, including disability, race, national origin,
religion, sex, gender identity, or sexual orientation.

(9)  The requirements of this R277-613 are in addition to
any federal requirements, including reporting civil rights
violations to the appropriate entities and taking other
appropriate action.

R277-613-6.  Training by LEAs Specific to Participants in
Public School Athletic Programs and School Clubs.

(1)(a)  Prior to any student, employee or volunteer coach
participating in a public school sponsored athletic program, both
curricular and extracurricular, or extracurricular club or activity,
the student, employee or coach shall participate in bullying,
cyber-bullying, hazing, and retaliation prevention training.

(b)  A training described in Subsection (1)(a) shall be
offered to new participants on an annual basis and to all
participants at least once every three years.

(2)  An LEA shall inform student athletes and
extracurricular club members of prohibited activities under this
rule and potential consequences for violation of the law and the
rule.

(3)  An LEA shall maintain training participant lists or
signatures, to be provided to the Board upon request.

R277-613-7.  Abusive Conduct.
(1)  An LEA shall prohibit abusive conduct.
(2)  An LEA's bullying, cyber-bullying, hazing, abusive

conduct, and retaliation policy, required in Section 53A-11a-
301 and this rule, shall include a grievance process for a school
employee who has experienced abusive conduct as described in
Subsection 53G-9-605(3)(f).

KEY:  abusive conduct, bullying, harassment, hazing,
training
July 9, 2018 Art X Sec 3
Notice of Continuation August 2, 2018 53E-3-401(4)

53G, Chapter 9



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 50

R277.  Education, Administration.
R277-617.  Smart School Technology Program.
R277-617-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests the

general control and supervision of public education in the
Board;

(b)  Subsection 53E-3-401(4), which allows the Board to
adopt rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law; and

(c)  Subsection 53F-6-202(8)(d), which directs the Board
to make rules specifying procedures and criteria to be used for
selecting schools that may participate in the Smart School
Technology Program.

(2)  The purpose of this rule is to provide criteria and
procedures for the Board to select schools to participate in the
Smart School Technology Program.

R277-617-2.  Definitions.
(1)  "Independent Evaluating Committee" means the

committee established under Subsection 53F-6-202(5).
(2)  "Smart School Technology Program" or "Program"

means a three-year program developed by a selected technology
provider for a customized whole-school technology deployment
plan individualized for each school selected by the Board.

(3)  "Technology", means components provided as
examples under Subsection 53F-6-202(7) or other components
approved by the independent evaluating committee.

R277-617-3.  School Selection Criteria.
(1)  A public school that includes any combination of

grades K-12 shall be eligible for the Program
(2)  An applicant school shall provide a technology

implementation plan with its application, which shall, at a
minimum:

(a)  identify technologies that the school will employ;
(b)  estimate numbers of technology devices needed based

on numbers of students expected to be in the school for
identified school years;

(c)  provide a supported explanation about how technology
will support the improvement of student achievement with
respect to the core curriculum;

(d)  explain how technology will improve students' skill
using technology;

(e)  explain what filtering devices or protections will be
used by the school to protect students from inappropriate
technology use and sites;

(f)  agree that the school will provide all data and
information required by the Superintendent for evaluation
purposes;

(g)  explain the current technology capabilities and
equipment available at the applicant school; and

(h)  provide additional information requested by the
Superintendent on the application.

R277-617-4.  Required Matching Funds.
(1)  The Superintendent shall provide an application form,

which will require specific information about the level or
amount of matching funds or resources that the school must
provide and when the matching funds must be available.

(2)  An application shall explain how the school or LEA
will provide matching funds to satisfy the requirement of
Subsection 53F-6-202(8)(d)(ii) for matching funds.

(3)  An application shall include assurance that a school or
LEA will meet the requirement for matching local funds through
the duration of the Program or may be obligated to repay the
state funds to the Board.

R277-617-5.  School Selection and Evaluation.

(1)  The Superintendent shall set application and funding
deadlines based on funding availability.

(2)  The Superintendent shall screen all applications for
compliance with all state laws, this Rule R277-617, and
application requirements.

(3)  The Superintendent shall seek the participation and
advice of the independent evaluating committee in selecting
final applications to recommend for funding.

(4)  The Board shall make final school selections.
(5)  To the extent possible, the independent evaluatinf

committee recommend schools, which represent geographic,
economic and demographic diversity, in addition to other
criteria provided in the application.

(6)  The Board and the education technology provider shall
evaluate the program consistent with Subsection 53F-6-202(9).

KEY:  schools, technology
August 7, 2018 Art X Sec 3
Notice of Continuation June 7, 2018 53E-3-401(4)

53F
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R277.  Education, Administration.
R277-619.  Student Leadership Skills Development.
R277-619-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Subsection 53E-3-401(4), which allows the Board to
execute rules to carry out its duties and responsibilities under
the Utah Constitution and state law; and

(c)  Subsection 53F-2-508(4), which directs the Board to
make rules for elementary school participation in this pilot grant
program.

(2)  The purpose of this rule is to provide criteria,
procedures and timelines for the Board to designate schools and
grant awards to facilitate elementary school participation in the
pilot Student Leadership Skills Development program.

R277-619-2.  Definitions.
(1)  "Matching funds" means an amount of funds or

services that shall be provided by an applicant in the Board
application to meet the match requirement of Subsection 53F-2-
508(5)(a) for first year applicants.

(2)  "Student leadership skills development program" or
"Program" means a program established in accordance with
Section 53F-2-508 to develop students' behaviors and skills vital
for learning and career success and that will enhance a school's
learning environment.

R277-619-3.  School Selection Criteria.
(1)  An elementary school that includes any combination of

grades K-6 may apply for program funds.
(2)  An applicant school shall provide a completed

application for its pilot program, which shall:
(a)  indicate how the program will develop:
(i)  communication skills;
(ii)  teamwork skills;
(iii)  interpersonal skills;
(iv)  initiative and self-motivation;
(v)  goal setting skills;
(vi)  problem solving skills; and
(vii)  creativity;
(b)  estimate the number of students that will be served by

the program;
(c)  agree that the school will provide all data and

information required by the Superintendent for evaluation and
reporting purposes;

(d)  explain how the school will provide matching funds as
required under Subsection 53F-2-505(5)(a).

(d)  provide additional information requested by the
Superintendent on the application including selection criteria
and assurances provided in Subsection 53F-2-508(5).

R277-619-4.  School Selection and Criteria.
(1)  The Superintendent shall set application and funding

deadlines based on funding availability.
(2)  The Superintendent shall screen all applications for

compliance with all state laws, this Rule R277-619, and
application requirements.

(3)  The Superintendent may seek the participation and
advice of an independent evaluating committee in
recommending applications for funding.

(4)  The Board shall make final school funding selections.
(5)  Subject to legislative appropriation, the Board shall

determine the final number of schools and amounts per school
not to exceed $10,000 per school for first year applicants and
$20,000 per school for second year applicants, based on the
number and quality of applications.

KEY:  students, leadership skills
August 7, 2018 Art X, Sec 3
Notice of Continuation July 13, 2018 53E-3-401(4)

53F-2-508
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R277.  Education, Administration.
R277-703.  Centennial Scholarship for Early Graduation.
R277-703-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision over public education in the
Board;

(b)  Subsection 53F-2-501(3), which requires the Board to
make payments to a public school student who graduates early;

(c)  Subsection 53E-3-501(1), which authorizes the Board
to make rules regarding competency levels, graduation
requirements, curriculum, and instruction requirements; and

(d)  Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law.

(2)  This rule:
(a)  designates the early graduation centennial scholarship

certificate for use by public schools;
(b)  allows for graduation to be flexible and appropriate to

meet individual students' needs; and
(c)  outlines the early graduation procedure.

R277-703-2.  Definitions.
(1)  "Centennial scholarship" or "scholarship" means the

amount awarded to an early graduating student in accordance
with Section 53F-2-501.

(2)  "LEA" includes, for purposes of this rule, the Utah
Schools for the Deaf and the Blind.

(3)  "UCAT" or "technical college" means the Utah System
of Technical Colleges listed in Section 53B-2a-105.

R277-703-3.  Curriculum Options for Accelerating a
Secondary School Student's Education Program.

(1)  If a student graduates any time before the conclusion
of grade 11, or prior to the conclusion of grade 12, the student
may receive a reimbursement towards enrollment in a Utah post-
secondary institution as described in Subsection 53F-2-
501(3)(b) and this R277-703.

(2)  A post-secondary institution selected by a student who
receives a centennial scholarship shall receive a centennial
scholarship certificate signed by the high school principal or
charter school director entitling the early graduate to a partial
tuition scholarship following the date of graduation according
to the schedule established by this rule.

(3)  A student seeking a centennial scholarship shall
complete the courses of study and credit mandated by the Board
and by the student's local school board or charter school
governing board.

(4)  Options for earning additional credit may include:
(a)  courses:
(i)  high school summer school;
(ii)  high school or UCAT early morning or after school

classes;
(iii)  courses completed at the student's own rate based on

performance as approved by the local school board or charter
school governing board;

(iv)  college courses numbered 1000 and above from fully
accredited institutions;

(v)  LEA-approved high school or college level
correspondence courses; or

(vi)  equivalency ratio of higher education hours to high
school credits:  five (5) quarter or three (3) semester hours equal
one (1) unit of high school credit;

(b)  demonstrated proficiency by assessment in an amount
of credit as determined by the local school board or charter
school governing board:

(i)  advanced placement examination, as approved by the
local school board or charter school governing board;

(ii)  ACT or SAT scores that meet or exceed a level set by

the local school board or charter school governing board;
(iii)  Utah state or LEA secondary end-of-course tests;
(iv)  demonstrated proficiency in a subject, as assessed by

the LEA; or
(v)  College Level Examination Program (CLEP) tests;
(c)  approved work experience, as assessed by the LEA.
(d)  demonstrated mastery in an experimental program that

has received prior approval from the Board;
(e)  increased credit for courses that are combined into a

time frame that ordinarily accommodates a lesser number of
classes, as approved by the LEA;

(f)  independent study credit for an independent research
project or independent reading relevant to a course of study; or

(g)  credit for experience gained during travel relevant to
a specific course if approved in advance by the LEA.

R277-703-4.  Early Graduation Student Education Plan.
(1)  In consultation with the student's parent or guardian

and school advisor, a student seeking a centennial scholarship
shall indicate to the secondary principal or charter school
director the student's intent to complete early graduation at the
beginning of the ninth grade year or as soon thereafter as the
intent is known.

(2)  To be eligible for early graduation, a student shall have
a current plan for college and career readiness on file at the
student's high school as described in Subsection R277-700-
6(24).

R277-703-5.  Local Education Requirements.
(1)  Requirements relating to semesters in membership are

inapplicable to students who have been approved under Section
R277-703-4 for graduation following the eleventh grade year.

(2)  Local academic and citizenship credit requirements for
graduation which exceed Board requirements shall include
provisions that permit students to graduate early.

R277-703-6.  Funding Provisions.
(1)  An LEA shall receive a payment designated for each

high school from which students graduated before the end of the
twelfth grade year.

(2)  An LEA shall receive payment for one-half of the
designated centennial scholarship amount for each student
reported as having graduated at the conclusion of the eleventh
grade year on the S-3 report in the fiscal year following the
student's graduation.

(3)(a)  An LEA shall receive payment based on a
percentage of the centennial scholarship amount for each
student reported as graduating during the twelfth grade year.

(b)  A student described in Subsection (3)(a)  shall also be
listed on the S-3 report and payment shall be made to the LEA
in the fiscal year following the students' graduation.

(c)  An LEA shall receive payment for schools operating on
the quarter or trimester system for each early graduating student
according to the following schedule:

(i)  end of first quarter of 12th grade year:  75 percent of
one-half of the centennial scholarship amount;

(ii)  end of second quarter of 12th grade year:  50 percent
of one-half of the centennial scholarship amount;

(iii)  end of third quarter of 12th grade year:  25 percent of
one-half of the centennial scholarship amount;

(iv)  end of first trimester of 12th grade year:  67 percent of
one-half of the centennial scholarship amount; or

(v)  end of second trimester of 12th grade year:  33 percent
of one-half of the centennial scholarship amount.

(4)  A student who graduates from high school at the
conclusion of the eleventh grade year or during the twelfth
grade year shall be entitled to a partial tuition scholarship in the
form of the early graduation centennial scholarship certificate to
be used at a Utah public college, university, community college,
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technical college, or any other institution in Utah accredited by
the Northwest Accreditation Commission that offers post-
secondary courses.

(5)  The post-secondary institution selected by a student
who receives a centennial scholarship shall complete the early
graduation centennial scholarship certificate and submit it to the
Superintendent.

(6)  Upon receipt of the early graduation centennial
scholarship certificate, the Suprintendent shall verify the
information, and reimburse the institution an amount set forth in
the following schedule in the fiscal year during which the
student enrolls in a post-secondary institution.

(7)  Except as provided in Section R277-703-7, to be
eligible for the scholarship, the student must enroll in an eligible
post-secondary institution within one calendar year of
graduation.

(8)(a)  A student who graduates at the end of the eleventh
grade year shall receive a full centennial scholarship.

(b)  A student who graduates at the end of the first quarter
of the twelfth grade year shall receive 75 percent of the
centennial scholarship amount.

(c)  A student who graduates at the end of the second
quarter of the twelfth grade year shall receive 50 percent of the
centennial scholarship amount.

(d)  A student who graduates at the end of the third quarter
of the twelfth grade year shall receive 25 percent of the
centennial scholarship amount.

(e)  A student who graduates at the end of the first trimester
of the twelfth grade year shall receive 67 percent of the
centennial scholarship amount.

(f)  A student who graduates at the end of the second
trimester of the twelfth grade year shall receive 33 percent of the
centennial scholarship amount.

R277-703-7.  Student Deferrals.
(1)  Except as provided in Subsection (5) and as allowed in

Subsection 53F-2-501(4), a student who is eligible for a
centennial scholarship, as described in Subsection 53F-2-501(3)
and this R277-703, may make a request to the Board that the
Board defer consideration of the student for the scholarship for
a set period of time up to five years.

(2)  The Superintendent shall:
(a)  create an application, for the Board's approval, for a

student seeking a deferral to request the deferral; and
(b)  make the application described in Subsection (2)(a)

available online.
(3)  A student seeking a deferral described in Subsection

(1) shall file a request for deferral with the Superintendent on or
before:

(a)  the second Monday in February for a student who
graduated on or before December 31 of a school year; and

(b)  the second Monday in July for a student who graduated
on or before June 15 of a school year.

(4)(a)  If a student's request for a deferral is denied by the
Superintendent, the student may request an appeal of the
Superintendent's decision.

(b)  The Law and Licensing Committee shall review a
student's appeal within 60 days of receipt of the appeal.

(c)  The Superintendent shall inform a student requesting
appeal of the Law and Licensing Committee's decision.

(5)  A student's centennial scholarship expires five years
from the date the eligible student graduated.

KEY:  curricula, early graduation, graduation requirements,
scholarships
October 10, 2017 Art X Sec 3
Notice of Continuation August 14, 2017 53E-3-501(1)

53E-3-401
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R277.  Education, Administration.
R277-704.  Financial and Economic Literacy: Integration
into Core Curriculum and Financial and Economic Literacy
Student Passports.
R277-704-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "End of course assessment" means an online end of

course assessment for use by school districts and charter schools
for students who take the general financial literacy course.

C.  "Endorsement" means the document required through
the USOE licensing process for teachers who teach general
financial literacy.

D.  "Financial and economic literacy project" means a
program or series of activities developed locally to encourage
the understanding of financial and economic literacy among
students and their families and to assist public school educators
in making financial and economic literacy an integrated and
permanent part of the public school curriculum.

E.  "Financial and economic literacy student passport"
means a collection of approved activities, assessments, or
achievements completed during a given time period which
indicate advancement in financial and economic understanding.

F.  "LEA" means local education agency, including local
school boards/ public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

G.  "Professional development" for public school educators
means the act of engaging in professional learning in order to
improve student learning.

H.  "SEOP/plan for college and career readiness" means a
plan for students in grades 7-12 that includes:

(1)  all Board and LEA board graduation requirements;
(2)  the individual student's specific course plan that will

meet graduation requirements and provides a supportive
sequence of courses consistent with identified post-secondary
training goals;

(3)  evidence of parent, student, and school representative
involvement annually; and

(4)  attainment of approved workplace skill competencies.
I.  "USOE" means the Utah State Office of Education.

R277-704-2.  Authority and Purpose.
A.  This rule is authorized under Utah Constitution Article

X, Section 3 which gives general control and supervision of the
public school system to the Board, by Section 53E-3-505 which
directs the Board to work with financial and economic experts
and private and non-profit entities to develop and integrate
financial and economic literacy and skills into the public school
curriculum at all appropriate levels and to develop a financial
and economic literacy student passport which is optional for
students and tracks student mastery of financial and economic
literacy concepts, and by Subsection 53E-3-401(4), which
permits the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is:
(1)  to provide funds appropriated by the Legislature to

develop and integrate financial and economic literacy concepts
effectively into the core curriculum in various programs and at
various grade levels;

(2)  to begin the development of a financial and economic
literacy student passport;

(3)  to provide for educator professional development using
business and community expertise, allowing for maximum
creativity and flexibility;

(4)  to provide curriculum resources and assessments for
financial and economic literacy;

(5)  to provide passport criteria and tracking capabilities for
the financial and economic literacy passport for students grades
K-12;

(6)  to provide simple and consistent messaging to students
that becomes part of the core curriculum that reinforces the
importance of financial and economic literacy for students and
parents; and

(7)  to help students and parents to locate and use school
and community resources to improve financial and economic
literacy among students and families.

R277-704-3.  Financial and Economic Literacy Student
Passport.

A.  The Board and the USOE shall develop and promote a
financial and economic literacy student passport model, which
would include tracking of student progress toward a passport.

B.  Early efforts will focus on students in grades nine
through 12.

C.  Development efforts will include parent and community
participation.

D.  A major goal of the development and promotion of a
financial and economic literacy student passport will be to
inform and educate students and their parents throughout the
public school experience of the importance of financial and
economic literacy and its applicability to all areas of the public
school curriculum.

E.  Public schools shall provide parents/guardians and
students with the following:

(1)  during kindergarten enrollment, a financial and
economic literacy passport and information about post-
secondary education savings options; and

(2)  information and encouragement toward the financial
and economic literacy student passport opportunity upon
development as part of the SEOP/plan for college and career
readiness process.

R277-704-4.  General Financial Literacy End of Course
Assessment.

A.  The USOE shall provide to LEAs an online end of
course assessment for general financial literacy which shall:

(1)  be administered to every student who takes the general
financial literacy course;

(2)  be aligned with general financial literacy revised core
standards and objectives; and

(3)  be measured and analyzed at the school, district and
state-wide levels.

R277-704-5.  General Financial Literacy Teacher
Endorsement.

A.  Any Board licensed educator who teaches general
financial literacy shall have completed course work in:

(1)  financial planning;
(2)  credit and investing;
(3)  consumer economics;
(4)  personal budgeting; and
(5)  family economics.
B.  Educator course work can be part of or in addition to

course work and programs of study required for licensure by the
Board consistent with R277-502.

R277-704-6.  Financial and Economic Literacy Professional
Development Opportunities.

A.  The USOE shall provide professional development for
all areas of financial and economic literacy utilizing the
expertise of community and business groups.

B.  Professional development activities shall:
(1)  inform public school educators about financial and

economic literacy;
(2)  encourage greater understanding of personal financial

and economic responsibility;
(3)  provide information and resources for teaching about

financial and economic literacy without promoting specific
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products or businesses; and
(4)  work with the USOE to develop messaging or

advertising to promote financial and economic literacy.

KEY:  financial, economics, literacy
October 9, 2014 Art X Sec 3
Notice of Continuation November 8, 2013 53G-3-505

53E-3-401(4)
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R277.  Education, Administration.
R277-705.  Secondary School Completion and Diplomas.
R277-705-1.  Authority and Purpose.

(1)  This rule is authorized by:
(a)  Utah Constitution Article X, Section 3, which vests

general control and supervision of public education in the
Board;

(b)  Subsections 53E-3-501(1)(b) and (c), which direct the
Board to make rules regarding competency levels, graduation
requirements, curriculum, and instruction requirements; and

(c)  Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities
under the Utah Constitution and state law.

(2)  The purpose of this rule is to:
(a)  provide consistent definitions;
(b)  provide alternative methods for a student to earn credit

and alternate methods for schools to award credit;
(c)  provide rules and procedures for the assessment of all

students as required by law; and
(d)  provide rules for a student to receive an alternative to

a traditional diploma if appropriate criteria are met.

R277-705-2.  Definitions.
(1)  "Alternate Diploma" means a diploma issued in

accordance with Section R277-705-5.
(2)  "Demonstrated competence" means subject mastery as

determined by LEA standards and review.  LEA review may
include such methods and documentation as: tests, interviews,
peer evaluations, writing samples, reports or portfolios.

(3)  "Diploma" means an official document awarded by an
LEA consistent with state and LEA graduation requirements and
the provisions of this rule.

(4)  "FAPE" means a free appropriate public education,
which includes special education and related services that are
provided at public expense, under public supervision and
direction, and without charge in accordance with Board rule and
the IDEA.

(5)(a)  "Secondary school" means grades 7-12 in whatever
kind of school the grade levels exist.

(b)  Grade 6 may be considered a secondary grade for some
purposes.

(6)  "Section 504 plan" means a written statement of
reasonable accommodations for a student with a qualifying
disability that is developed, reviewed, and revised in accordance
with Section 504 of the Rehabilitation Act of 1973.

(7)(a)  "Special purpose school" means a school designated
by a regional accrediting agency, adopted by the Board.

(b)  "Special purpose school" includes a school:
(i)  that serves a specific population such as a student with

a disability, youth in custody, or a school with a specific
curricular emphasis; and

(ii)  with curricula designed to serve specific populations
that may be modified from a traditional program.

(8)  "Student with a significant cognitive disability" or
"SCD" is determined by a comprehensive understanding of a
whole student, including review of educational considerations
and data obtained through the IEP process, including whether a
student:

(a)  requires intensive, repeated, modified, and direct
individualized instruction and requires substantial supports to
learn, maintain, and generalize skills in the student's grade and
age-appropriate curriculum;

(b)  has special education eligibility documentation
indicating the disability significantly impacts intellectual
functioning and adaptive behavior;

(c)  demonstrates cognitive functioning and adaptive
behavior in home, school, and community environments, which
are significantly below age expectations, even with program
modifications, adaptations, and accommodations;

(d)  has a severe and complex cognitive disability, which
limits the student from meaningful participation in the standard
academic core curriculum or achievement of the academic
content standards established at grade level, without substantial
support, modifications, adaptations, and accommodations;

(e)  may be eligible to participate in alternate assessments;
and

(f)  has a disability, which increases the need for
dependence on others for many, if not all, daily living needs,
and is expected to require extensive ongoing support through
adulthood.

(9)  "Supplemental education provider" means a private
school or educational service provider:

(a)  that may or may not be accredited; and
(b)  that provides courses or services similar to public

school courses or classes.
(10)(a)  "Transcript" means an official document or record

generated by one or several schools which includes:
(i)  the courses in which a secondary student was enrolled;
(ii)  grades and units of credit earned; and
(iii)  citizenship and attendance records.
(b)  A transcript is one part of a student's permanent record

or cumulative file that may include:
(i)  birth certificate
(ii)  immunization records; and
(iii)  other information as determined by the school in

possession of the record.
(11)  "Unit of credit" means credit awarded for a course

taken:
(a)  consistent with this rule;
(b)  upon LEA authorization; or
(c)  for mastery demonstrated by approved methods.

R277-705-3.  Required LEA Policy Explaining Student
Credit.

(1)(a)  An LEA governing board shall establish a policy, in
an open meeting, explaining the process and standards for
acceptance and reciprocity of credits earned by a student in
accordance with state law.

(b)  An LEA policy described in Subsection (1)(a) shall
include specific and adequate notice to a student and a parent of
all policy requirements and limitations.

(2)(a)  An LEA shall accept credits and grades awarded to
a student from a school or a provider accredited by an
accrediting entity adopted by the Board.

(b)  An LEA policy may establish reasonable timelines and
may require adequate and timely documentation of authenticity
for credits and grades submitted.

(3)  An LEA policy shall provide various methods for a
student to earn credit from a non-accredited source, course
work, or education provider including:

(a)  satisfaction of coursework by demonstrated
competency, as evaluated at the LEA level;

(b)  assessment as proctored and determined at the school
or school level;

(c)  review of student work or projects by an LEA
administrator; and

(d)  satisfaction of electronic or correspondence
coursework, as approved at the LEA level.

(4)  An LEA may require documentation of compliance
with Section 53G-6-204 prior to reviewing a student's home
school or competency work, assessment or materials.

(5)  An LEA policy for participation in extracurricular
activities, awards, recognitions, and enhanced diplomas may be
determined locally consistent with the law and this rule.

(6)  An LEA has the final decision-making authority for the
awarding of credit and grades from a non-accredited source
consistent with state law, due process, and this rule.
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R277-705-4.  Diplomas and Certificates of Completion.
(1)  An LEA shall award diplomas and certificates of

completion.
(2)  An LEA shall establish criteria for a student to earn a

certificate of completion that may be awarded to a student who:
(a)  has completed the student's senior year;
(b)  is exiting or aging out of the school system; and
(c)  has not met all state or LEA requirements for a

diploma.
(3)  A student with a disability served by a special

education program shall satisfy high school completion or
graduation criteria, consistent with state and federal law and the
student's IEP.

(4)  An LEA may award a student a certificate of
completion consistent with state and federal law and the
student's IEP or Section 504 plan.

R277-705-5.  Alternate Diploma.
(1)  An LEA may award an alternate diploma to a student

with a significant cognitive disability if:
(a)  the student accesses grade-level Core standards through

the Essential Elements;
(b)  the student's IEP team makes graduation substitutions

in the same content area, from a list of alternative courses
approved by the Superintendent; and

(c)  the student meets all graduation requirements prior to
exiting school at or before age 22.

(2)  An alternate diploma issued in accordance with
Subsection (1) may not indicate that the recipient is a student
with a disability.

(3)  Notwithstanding the award of an alternate diploma, an
LEA may still be obligated to provide FAPE to an eligible
student in accordance with the IDEA.

(4)(a)  The Superintendent shall provide a list of alternative
courses that may be considered for student with cognitive
disabilities working to receive an alternate diploma.

(b)  An LEA may submit courses to the Superintendent to
be considered for possible inclusion on the list required by
Subsection (4)(a).

(c)  The Superintendent shall annually update the list of
alternative courses required under Subsection (4)(a) following
review of LEA recommendations made under Subsection (4)(b).

R277-705-6.  Career Development Credentials.
(1)  An LEA may award a career development credential to

a student with an IEP or Section 504 plan:
(a)  who meets the requirements of a career focused work

experience prior to leaving school; and
(b)  consistent with:
(i)  state and federal law; and
(ii)  the student's IEP or Section 504 plan.
(2)  Prior to receiving a career development credential, a

student shall:
(a)  earn the following credits in core content:
(i)  English Language Arts (3.0);
(ii)  Mathematics (2.0);
(iii)  Science (1.0); and
(iv)  Social Studies (1.0);
(b)  complete 120 hours of community based work

experience, to include:
(i)  40 hours of paid employment; or
(ii)  documentation of completion of intake with a vocal

rehabilitation counselor or the Department of Workforce
Services;

(c)  complete an LEA approved transition curriculum class
or coursework that includes:

(i)  disability awareness;
(ii)  accommodations;
(iii)  self-advocacy training;

(iv)  career exploration; and
(v)  workplace soft skills;
(d)  receive .5 credits in a CTE Work Based Learning

internship, including accommodations or modifications as
appropriate and allowed by industry standards; and

(e)  verify concentration in a CTE pathway in the student's
area of interest.

R277-705-7.  Adult Education Students.
(1)  An adult education student is eligible only for an adult

education secondary diploma.
(2)  An adult education diploma may not be upgraded or

changed to a traditional, high school-specific diploma.
(3)  A school district shall establish a policy:
(a)  allowing or disallowing adult education student

participation in graduation activities or ceremonies; and
(b)  establishing timelines and criteria for satisfying adult

education graduation and diploma requirements.

R277-705-8.  Student Rights and Responsibilities Related to
Graduation, Transcripts and Receipt of Diplomas.

(1)  An LEA shall supervise the granting of credit and
awarding of diplomas, but may delegate the responsibility to
schools within the LEA.

(2)  An LEA may determine criteria for a student's
participation in graduation activities, honors, and exercises,
independent of a student's receipt of a diploma or certificate of
completion.

(3)  A diploma, a certificate, credits, or an unofficial
transcript may not be withheld from a student for nonpayment
of school fees.

(4)(a)  An LEA shall establish a consistent timeline for all
students for completion of graduation requirements.

(b)  A timeline described in Subsection (4)(a) shall be
consistent with state law and this rule.

(5)  An LEA's graduation requirements may not apply
retroactively.

KEY:  adult education, high school credits, graduation
requirements
February 28, 2018 Art X Sec 3
Notice of Continuation December 15, 2017 53E-3-501(1)(b)

53E-3-401(4)
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R277.  Education, Administration.
R277-706.  Public Education Regional Service Centers.
R277-706-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Eligible regional service center" means a regional

service center formed by two or more school districts by means
of an interlocal entity in accordance with Title 11, Chapter 13,
Interlocal Cooperation Act.

C.  "USOE" means the Utah State Office of Education.

R277-706-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, Subsection 53G-4-410(6), that directs
the Board to make rules regarding eligible regional services
center, and Subsection 53E-3-401(4), which permits the Board
to adopt rules in accordance with its responsibilities.

B.  The purpose of this rule is to provide definitions and
procedures for school districts to form interlocal agreements and
to provide for distribution of legislative funds to eligible
regional service centers by the Board.

R277-706-3.  Eligible Regional Service Centers.
A.  Two or more school districts may enter into an

interlocal agreement and form an interlocal entity.
B.  An eligible regional service center may receive funds if

the Legislature appropriates money.
C.  An interlocal agreement shall confirm and ratify the

regional service center as of the effective date of the interlocal
agreement.

R277-706-4.  Distribution of Funds.
A.  The USOE shall distribute funds, if provided by the

Legislature, in equal amounts to eligible regional service centers
based on:

(1)  requests from eligible regional service centers; and
(2)  satisfaction and submission of all information and

requirements set by the Board.
B.  The USOE shall provide notice that completed

applications for regional service center funds are due to the
USOE consistent with timelines provided by the USOE.

C.  The Board may review and consider a different
distribution plan for future years.

D.  Legislative funding, if provided, shall be distributed to
eligible regional service centers after July 1 annually.

R277-706-5.  Eligible Regional Service Center
Responsibilities.

A.  Eligible regional service centers shall submit an annual
application for available funds to the Board consistent with
USOE timelines.

B.  A regional service center application for funds shall
include:

(1)  a copy of completed interlocal agreement(s);
(2)  a proposed budget and request for funds from the

Board;
(3)  a current external audit of current regional service

center assets and liabilities in the initial application for funds
and with each annual application;

(4)  assurance signed by all parties to the interlocal
agreement that the USOE shall have access to all regional
service center records upon request;

(5)  an annual financial report from the previous fiscal year;
and

(6)  a plan for the use and distribution of regional service
center funds for the applicable fiscal year with specific attention
to delivery of Utah Education Network and Telehealth services
and the delivery of education-related services.

C.  A regional service center shall provide an annual

performance report beginning with fiscal year 2012 including
information about:

(1)  the regional service center delivery of Utah Education
and Telehealth Network services;

(2)  the type, amount, and effectiveness of delivery of
public and higher education related services; and

(3)  the coordination of public and higher education related
services.

KEY:  eligible regional service centers
October 9, 2014 Art X Sec 3
Notice of Continuation September 2, 2014 53G-4-410(6)

53E-3-401(4)
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R307.  Environmental Quality, Air Quality.
R307-101.  General Requirements.
R307-101-1.  Foreword.

Chapter 19-2 and the rules adopted by the Air Quality
Board constitute the basis for control of air pollution sources in
the state.  These rules apply and will be enforced throughout the
state, and are recommended for adoption in local jurisdictions
where environmental specialists are available to cooperate in
implementing rule requirements.

National Ambient Air Quality Standards (NAAQS),
National Standards of Performance for New Stationary Sources
(NSPS), National Prevention of Significant Deterioration of Air
Quality (PSD) standards, and the National Emission Standards
for Hazardous Air Pollutants (NESHAPS) apply throughout the
nation and are legally enforceable in Utah.

R307-101-2.  Definitions.
Except where specified in individual rules, definitions in

R307-101-2 are applicable to all rules adopted by the Air
Quality Board.

"Actual Emissions" means the actual rate of emissions of
a pollutant from an emissions unit determined as follows:

(1)  In general, actual emissions as of a particular date shall
equal the average rate, in tons per year, at which the unit
actually emitted the pollutant during a two-year period which
precedes the particular date and which is representative of
normal source operations.  The director shall allow the use of a
different time period upon a determination that it is more
representative of normal source operation.  Actual emissions
shall be calculated using the unit's actual operating hours,
production rates, and types of materials processed, stored, or
combusted during the selected time period.

(2)  The director may presume that source-specific
allowable emissions for the unit are equivalent to the actual
emissions of the unit.

(3)  For any emission unit, other than an electric utility
steam generating unit specified in (4), which has not begun
normal operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

(4)  For an electric utility steam generating unit (other than
a new unit or the replacement of an existing unit) actual
emissions of the unit following the physical or operational
change shall equal the representative actual annual emissions of
the unit, provided the source owner or operator maintains and
submits to the director, on an annual basis for a period of 5
years from the date the unit resumes regular operation,
information demonstrating that the physical or operational
change did not result in an emissions increase.  A longer period,
not to exceed 10 years, may be required by the director if the
director determines such a period to be more representative of
normal source post-change operations.

"Acute Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - ceiling (TLV-C) has been adopted by the American
Conference of Governmental Industrial Hygienists (ACGIH) in
its "Threshold Limit Values for Chemical Substances and
Physical Agents and Biological Exposure Indices, (2009)."

"Air pollutant" means a substance that qualifies as an air
pollutant as defined in 42 U.S.C. Sec. 7602.

"Air Pollutant Source" means private and public sources of
emissions of air pollutants.

"Air Pollution" means the presence of an air pollutant in
the ambient air in such quantities and duration and under
conditions and circumstances, that are injurious to human health
or welfare, animal or plant life, or property, or would
unreasonably interfere with the enjoyment of life or use of
property as determined by the standards, rules and regulations
adopted by the Air Quality Board (Section 19-2-104).

"Allowable Emissions" means the emission rate of a source

calculated using the maximum rated capacity of the source
(unless the source is subject to enforceable limits which restrict
the operating rate, or hours of operation, or both) and the
emission limitation established pursuant to R307-401-8.

"Ambient Air" means that portion of the atmosphere,
external to buildings, to which the general public has access.
(Section 19-2-102(4)).

"Appropriate Authority" means the governing body of any
city, town or county.

"Atmosphere" means the air that envelops or surrounds the
earth and includes all space outside of buildings, stacks or
exterior ducts.

"Authorized Local Authority" means a city, county, city-
county or district health department; a city, county or
combination fire department; or other local agency duly
designated by appropriate authority, with approval of the state
Department of Health; and other lawfully adopted ordinances,
codes or regulations not in conflict therewith.

"Board" means Air Quality Board.  See Section 19-2-
102(8)(a).

"Breakdown" means any malfunction or procedural error,
to include but not limited to any malfunction or procedural error
during start-up and shutdown, which will result in the
inoperability or sudden loss of performance of the control
equipment or process equipment causing emissions in excess of
those allowed by approval order or Title R307.

"BTU" means British Thermal Unit, the quantity of heat
necessary to raise the temperature of one pound of water one
degree Fahrenheit.

"Calibration Drift" means the change in the instrument
meter readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is the same known upscale value.

"Carbon Adsorption System" means a device containing
adsorbent material (e.g., activated carbon, aluminum, silica gel),
an inlet and outlet for exhaust gases, and a system for the proper
disposal or reuse of all VOC adsorbed.

"Carcinogenic Hazardous Air Pollutant" means any
hazardous air pollutant that is classified as a known human
carcinogen (A1) or suspected human carcinogen (A2) by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Chargeable Pollutant" means any regulated air pollutant
except the following:

(1)  Carbon monoxide;
(2)  Any pollutant that is a regulated air pollutant solely

because it is a Class I or II substance subject to a standard
promulgated or established by Title VI of the Act, Stratospheric
Ozone Protection;

(3)  Any pollutant that is a regulated air pollutant solely
because it is subject to a standard or regulation under Section
112(r) of the Act, Prevention of Accidental Releases.

"Chronic Hazardous Air Pollutant" means any
noncarcinogenic hazardous air pollutant for which a threshold
limit value - time weighted average (TLV-TWA) having no
threshold limit value - ceiling (TLV-C) has been adopted by the
American Conference of Governmental Industrial Hygienists
(ACGIH) in its "Threshold Limit Values for Chemical
Substances and Physical Agents and Biological Exposure
Indices, (2009)."

"Clean Air Act" means federal Clean Air Act as found in
42 U.S.C. Chapter 85.

"Clean Coal Technology" means any technology, including
technologies applied at the precombustion, combustion, or post
combustion stage, at a new or existing facility which will
achieve significant reductions in air emissions of sulfur dioxide
or oxides of nitrogen associated with the utilization of coal in
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the generation of electricity, or process steam which was not in
widespread use as of November 15, 1990.

"Clean Coal Technology Demonstration Project" means a
project using funds appropriated under the heading "Department
of Energy-Clean Coal Technology," up to a total amount of
$2,500,000,000 for commercial demonstration of clean coal
technology, or similar projects funded through appropriations
for the Environmental Protection Agency.  The Federal
contribution for a qualifying project shall be at least 20 percent
of the total cost of the demonstration project.

"Clearing Index" means an indicator of the predicted rate
of clearance of ground level pollutants from a given area.  This
number is provided by the National Weather Service.

"Coating" means a material that can be applied to a
substrate and which cures to form a continuous solid film for
protective, decorative, or functional purposes. Such materials
include, but are not limited to, paints, varnishes, sealants,
adhesives, caulks, maskants, inks, and temporary protective
coatings.

"Commence" as applied to construction of a major source
or major modification means that the owner or operator has all
necessary pre-construction approvals or permits and either has:

(1)  Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed within
a reasonable time; or

(2)  Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a program
of actual construction of the source to be completed within a
reasonable time.

"Composite vapor pressure" means the sum of the partial
pressures of the compounds defined as VOCs.

"Condensable PM2.5" means material that is vapor phase
at stack conditions, but which condenses and/or reacts upon
cooling and dilution in the ambient air to form solid or liquid
particulate matter immediately after discharge from the stack.

"Compliance Schedule" means a schedule of events, by
date, which will result in compliance with these regulations.

"Construction" means any physical change or change in the
method of operation including fabrication, erection, installation,
demolition, or modification of a source which would result in a
change in actual emissions.

"Control Apparatus" means any device which prevents or
controls the emission of any air pollutant directly or indirectly
into the outdoor atmosphere.

"Department" means Utah State Department of
Environmental Quality.  See Section 19-1-103(1).

"Director" means the Director of the Division of Air
Quality.  See Section 19-1-103(1).

"Division" means the Division of Air Quality.
"Electric Utility Steam Generating Unit" means any steam

electric generating unit that is constructed for the purpose of
supplying more than one-third of its potential electric output
capacity and more than 25 MW electrical output to any utility
power distribution system for sale.  Any steam supplied to a
steam distribution system for the purpose of providing steam to
a steam-electric generator that would produce electrical energy
for sale is also considered in determining the electrical energy
output capacity of the affected facility.

"Emission" means the act of discharge into the atmosphere
of an air pollutant or an effluent which contains or may contain
an air pollutant; or the effluent so discharged into the
atmosphere.

"Emissions Information" means, with reference to any
source operation, equipment or control apparatus:

(1)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics
related to air quality of any air pollutant which has been emitted
by the source operation, equipment, or control apparatus;

(2)  Information necessary to determine the identity,
amount, frequency, concentration, or other characteristics (to the
extent related to air quality) of any air pollutant which, under an
applicable standard or limitation, the source operation was
authorized to emit (including, to the extent necessary for such
purposes, a description of the manner or rate of operation of the
source operation), or any combination of the foregoing; and

(3)  A general description of the location and/or nature of
the source operation to the extent necessary to identify the
source operation and to distinguish it from other source
operations (including, to the extent necessary for such purposes,
a description of the device, installation, or operation
constituting the source operation).

"Emission Limitation" means a requirement established by
the Board, the director or the Administrator, EPA, which limits
the quantity, rate or concentration of emission of air pollutants
on a continuous emission reduction including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction (Section 302(k)).

"Emissions Unit" means any part of a stationary source
which emits or would have the potential to emit any pollutant
subject to regulation under the Clean Air Act.

"Enforceable" means all limitations and conditions which
are enforceable by the Administrator, including those
requirements developed pursuant to 40 CFR Parts 60 and 61,
requirements within the State Implementation Plan and R307,
any permit requirements established pursuant to 40 CFR 52.21
or R307-401.

"EPA" means Environmental Protection Agency.
"EPA Method 9" means 40 CFR Part 60, Appendix A,

Method 9, "Visual Determination of Opacity of Emissions from
Stationary Sources," and Alternate 1, "Determination of the
opacity of emissions from stationary sources remotely by
LIDAR."

"Executive Director" means the Executive Director of the
Utah Department of Environmental Quality.  See Section 19-1-
103(2).

"Existing Installation" means an installation, construction
of which began prior to the effective date of any regulation
having application to it.

"Facility" means machinery, equipment, structures of any
part or accessories thereof, installed or acquired for the primary
purpose of controlling or disposing of air pollution.  It does not
include an air conditioner, fan or other similar device for the
comfort of personnel.

"Filterable PM2.5" means particles with an aerodynamic
diameter equal to or less than 2.5 micrometers that are directly
emitted by a source as a solid or liquid at stack or release
conditions and can be captured on the filter of a stack test train.

"Fireplace" means all devices both masonry or factory built
units (free standing fireplaces) with a hearth, fire chamber or
similarly prepared device connected to a chimney which
provides the operator with little control of combustion air,
leaving its fire chamber fully or at least partially open to the
room.  Fireplaces include those devices with circulating
systems, heat exchangers, or draft reducing doors with a net
thermal efficiency of no greater than twenty percent and are
used for aesthetic purposes.

"Fugitive Dust" means particulate, composed of soil and/or
industrial particulates such as ash, coal, minerals, etc., which
becomes airborne because of wind or mechanical disturbance of
surfaces.  Natural sources of dust and fugitive emissions are not
fugitive dust within the meaning of this definition.

"Fugitive Emissions" means emissions from an installation
or facility which are neither passed through an air cleaning
device nor vented through a stack or could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent
opening.

"Garbage" means all putrescible animal and vegetable
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matter resulting from the handling, preparation, cooking and
consumption of food, including wastes attendant thereto.

"Gasoline" means any petroleum distillate, used as a fuel
for internal combustion engines, having a Reid vapor pressure
of 4 pounds or greater.

"Hazardous Air Pollutant (HAP)" means any pollutant
listed by the EPA as a hazardous air pollutant in conformance
with Section 112(b) of the Clean Air Act.  A list of these
pollutants is available at the Division of Air Quality.

"Household Waste" means any solid or liquid material
normally generated by the family in a residence in the course of
ordinary day-to-day living, including but not limited to garbage,
paper products, rags, leaves and garden trash.

"Incinerator" means a combustion apparatus designed for
high temperature operation in which solid, semisolid, liquid, or
gaseous combustible wastes are ignited and burned efficiently
and from which the solid and gaseous residues contain little or
no combustible material.

"Installation" means a discrete process with identifiable
emissions which may be part of a larger industrial plant. 
Pollution equipment shall not be considered a separate
installation or installations.

"LPG" means liquified petroleum gas such as propane or
butane.

"Maintenance Area" means an area that is subject to the
provisions of a maintenance plan that is included in the Utah
state implementation plan, and that has been redesignated by
EPA from nonattainment to attainment of any National Ambient
Air Quality Standard.

(a)  The following areas are considered maintenance areas
for ozone:

(i)  Salt Lake County, effective August 18, 1997; and
(ii)  Davis County, effective August 18, 1997.
(b)  The following areas are considered maintenance areas

for carbon monoxide:
(i)  Salt Lake City, effective March 22, 1999;
(ii)  Ogden City, effective May 8, 2001; and
(iii)  Provo City, effective January 3, 2006.
(c)  The following areas are considered maintenance areas

for PM10:
(i)  Salt Lake County, effective on the date that EPA

approves the maintenance plan that was adopted by the Board
on December 2, 2015; and

(ii)  Utah County, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on
December 2, 2015; and

(iii)  Ogden City, effective on the date that EPA approves
the maintenance plan that was adopted by the Board on
December 2, 2015.

(d)  The following area is considered a maintenance area
for sulfur dioxide:  all of Salt Lake County and the eastern
portion of Tooele County above 5600 feet, effective on the date
that EPA approves the maintenance plan that was adopted by the
Board on January 5, 2005.

"Major Modification" means any physical change in or
change in the method of operation of a major source that would
result in a significant net emissions increase of any pollutant.  A
net emissions increase that is significant for volatile organic
compounds shall be considered significant for ozone.  Within
Salt Lake and Davis Counties or any nonattainment area for
ozone, a net emissions increase that is significant for nitrogen
oxides shall be considered significant for ozone.  Within areas
of nonattainment for PM10, a significant net emission increase
for any PM10 precursor is also a significant net emission
increase for PM10.  A physical change or change in the method
of operation shall not include:

(1)  routine maintenance, repair and replacement;
(2)  use of an alternative fuel or raw material by reason of

an order under section 2(a) and (b) of the Energy Supply and

Environmental Coordination Act of 1974, or by reason of a
natural gas curtailment plan pursuant to the Federal Power Act;

(3)  use of an alternative fuel by reason of an order or rule
under section 125 of the federal Clean Air Act;

(4)  use of an alternative fuel at a steam generating unit to
the extent that the fuel is generated from municipal solid waste;

(5)  use of an alternative fuel or raw material by a source:
(a)  which the source was capable of accommodating

before January 6, 1975, unless such change would be prohibited
under any enforceable permit condition; or

(b)  which the source is otherwise approved to use;
(6)  an increase in the hours of operation or in the

production rate unless such change would be prohibited under
any enforceable permit condition;

(7)  any change in ownership at a source
(8)  the addition, replacement or use of a pollution control

project at an existing electric utility steam generating unit,
unless the director determines that such addition, replacement,
or use renders the unit less environmentally beneficial, or
except:

(a)  when the director has reason to believe that the
pollution control project would result in a significant net
increase in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most recent air
quality impact analysis in the area conducted for the purpose of
Title I of the Clean Air Act, if any, and

(b)  the director determines that the increase will cause or
contribute to a violation of any national ambient air quality
standard or PSD increment, or visibility limitation.

(9)  the installation, operation, cessation, or removal of a
temporary clean coal technology demonstration project,
provided that the project complies with:

(a)  the Utah State Implementation Plan; and
(b)  other requirements necessary to attain and maintain the

national ambient air quality standards during the project and
after it is terminated.

"Major Source" means, to the extent provided by the
federal Clean Air Act as applicable to R307:

(1)  any stationary source of air pollutants which emits, or
has the potential to emit, one hundred tons per year or more of
any pollutant subject to regulation under the Clean Air Act; or

(a)  any source located in a nonattainment area for carbon
monoxide which emits, or has the potential to emit, carbon
monoxide in the amounts outlined in Section 187 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 187 of the federal Clean Air Act; or

(b)  any source located in Salt Lake or Davis Counties or
in a nonattainment area for ozone which emits, or has the
potential to emit, VOC or nitrogen oxides in the amounts
outlined in Section 182 of the federal Clean Air Act with respect
to the severity of the nonattainment area as outlined in Section
182 of the federal Clean Air Act; or

(c)  any source located in a nonattainment area for PM10
which emits, or has the potential to emit, PM10 or any PM10
precursor in the amounts outlined in Section 189 of the federal
Clean Air Act with respect to the severity of the nonattainment
area as outlined in Section 189 of the federal Clean Air Act.

(2)  any physical change that would occur at a source not
qualifying under subpart 1 as a major source, if the change
would constitute a major source by itself;

(3)  the fugitive emissions and fugitive dust of a stationary
source shall not be included in determining for any of the
purposes of these R307 rules whether it is a major stationary
source, unless the source belongs to one of the following
categories of stationary sources:

(a)  Coal cleaning plants (with thermal dryers);
(b)  Kraft pulp mills;
(c)  Portland cement plants;
(d)  Primary zinc smelters;
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(e)  Iron and steel mills;
(f)  Primary aluminum or reduction plants;
(g)  Primary copper smelters;
(h)  Municipal incinerators capable of charging more than

250 tons of refuse per day;
(i)  Hydrofluoric, sulfuric, or nitric acid plants;
(j)  Petroleum refineries;
(k)  Lime plants;
(l)  Phosphate rock processing plants;
(m)  Coke oven batteries;
(n)  Sulfur recovery plants;
(o)  Carbon black plants (furnace process);
(p)  Primary lead smelters;
(q)  Fuel conversion plants;
(r)  Sintering plants;
(s)  Secondary metal production plants;
(t)  Chemical process plants;
(u)  Fossil-fuel boilers (or combination thereof) totaling

more than 250 million British Thermal Units per hour heat
input;

(v)  Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(w)  Taconite ore processing plants;
(x)  Glass fiber processing plants;
(y)  Charcoal production plants;
(z)  Fossil fuel-fired steam electric plants of more than 250

million British Thermal Units per hour heat input;
(aa)  Any other stationary source category which, as of

August 7, 1980, is being regulated under section 111 or 112 of
the federal Clean Air Act.

"Modification" means any planned change in a source
which results in a potential increase of emission.

"National Ambient Air Quality Standards (NAAQS)"
means the allowable concentrations of air pollutants in the
ambient air specified by the Federal Government (Title 40, Code
of Federal Regulations, Part 50).

"Net Emissions Increase" means the amount by which the
sum of the following exceeds zero:

(1)  any increase in actual emissions from a particular
physical change or change in method of operation at a source;
and

(2)  any other increases and decreases in actual emissions
at the source that are contemporaneous with the particular
change and are otherwise creditable.  For purposes of
determining a "net emissions increase":

(a)  An increase or decrease in actual emissions is
contemporaneous with the increase from the particular change
only if it occurs between the date five years before construction
on the particular change commences; and the date that the
increase from the particular change occurs.

(b)  An increase or decrease in actual emissions is
creditable only if it has not been relied on in issuing a prior
approval for the source which approval is in effect when the
increase in actual emissions for the particular change occurs.

(c)  An increase or decrease in actual emission of sulfur
dioxide, nitrogen oxides or particulate matter which occurs
before an applicable minor source baseline date is creditable
only if it is required to be considered in calculating the amount
of maximum allowable increases remaining available.  With
respect to particulate matter, only PM10 emissions will be used
to evaluate this increase or decrease.

(d)  An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old
level.

(e)  A decrease in actual emissions is creditable only to the
extent that:

(i)  The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level
of actual emissions;

(ii)  It is enforceable at and after the time that actual
construction on the particular change begins; and

(iii)  It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase
from the particular change.

(iv)  It has not been relied on in issuing any permit under
R307-401 nor has it been relied on in demonstrating attainment
or reasonable further progress.

(f)  An increase that results from a physical change at a
source occurs when the emissions unit on which construction
occurred becomes operational and begins to emit a particular
pollutant.  Any replacement unit that requires shakedown
becomes operational only after a reasonable shakedown period,
not to exceed 180 days.

"New Installation" means an installation, construction of
which began after the effective date of any regulation having
application to it.

"Nonattainment Area" means an area designated by the
Environmental Protection Agency as nonattainment under
Section 107, Clean Air Act for any National Ambient Air
Quality Standard. The designations for Utah are listed in 40
CFR 81.345.

"Offset" means an amount of emission reduction, by a
source, greater than the emission limitation imposed on such
source by these regulations and/or the State Implementation
Plan.

"Opacity" means the capacity to obstruct the transmission
of light, expressed as percent.

"Open Burning" means any burning of combustible
materials resulting in emission of products of combustion into
ambient air without passage through a chimney or stack.

"Owner or Operator" means any person who owns, leases,
controls, operates or supervises a facility, an emission source, or
air pollution control equipment.

"PSD" Area means an area designated as attainment or
unclassifiable under section 107(d)(1)(D) or (E) of the federal
Clean Air Act.

"PM2.5" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 2.5 micrometers as
measured by an EPA reference or equivalent method.

"PM2.5 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM2.5.

(1)  Specifically, Sulfur dioxide, Nitrogen oxides, Volatile
organic compounds and Ammonia are precursors to PM2.5 in
any PM2.5 nonattainment area, except where the Administrator
of the EPA has approved a demonstration satisfying 40 CFR
51.1006(a)(3) which has, for a particular PM2.5 nonattainment
area, determined otherwise.

(2)  The following subparagraphs denote specific
nonattainment areas (as defined in the July 1, 2017 version of
40 CFR 81.345), within which certain pollutants identified in
paragraph (1) are exempted from the definition of PM2.5
precursor for the purposes of 40 CFR 51.165

(a)  In the Logan UT-ID PM2.5 nonattainment area -
Ammonia is exempted.

"PM10" means particulate matter with an aerodynamic
diameter less than or equal to a nominal 10 micrometers as
measured by an EPA reference or equivalent method.

"PM10 Precursor" means any chemical compound or
substance which, after it has been emitted into the atmosphere,
undergoes chemical or physical changes that convert it into
particulate matter, specifically PM10.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415.

"Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal
agency or entity, municipality, commission, or political
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subdivision of a state.  (Subsection 19-2-103(4)).
"Pollution Control Project" means any activity or project

at an existing electric utility steam generating unit for purposes
of reducing emissions from such unit.  Such activities or
projects are limited to:

(1)  The installation of conventional or innovative pollution
control technology, including but not limited to advanced flue
gas desulfurization, sorbent injection for sulfur dioxide and
nitrogen oxides controls and electrostatic precipitators;

(2)  An activity or project to accommodate switching to a
fuel which is less polluting than the fuel used prior to the
activity or project, including, but not limited to natural gas or
coal reburning, or the cofiring of natural gas and other fuels for
the purpose of controlling emissions;

(3)  A permanent clean coal technology demonstration
project conducted under Title II, sec. 101(d) of the Further
Continuing Appropriations Act of 1985 (sec. 5903(d) of title 42
of the United States Code), or subsequent appropriations, up to
a total amount of $2,500,000,000 for commercial demonstration
of clean coal technology, or similar projects funded through
appropriations for the Environmental Protection Agency; or

(4)  A permanent clean coal technology demonstration
project that constitutes a repowering project.

"Potential to Emit" means the maximum capacity of a
source to emit a pollutant under its physical and operational
design.  Any physical or operational limitation on the capacity
of the source to emit a pollutant including air pollution control
equipment and restrictions on hours of operation or on the type
or amount of material combusted, stored, or processed shall be
treated as part of its design if the limitation or the effect it would
have on emissions is enforceable.  Secondary emissions do not
count in determining the potential to emit of a stationary source.

"Primary PM2.5" means the sum of filterable PM2.5 and
condensable PM2.5.

"Process Level" means the operation of a source, specific
to the kind or type of fuel, input material, or mode of operation.

"Process Rate" means the quantity per unit of time of any
raw material or process intermediate consumed, or product
generated, through the use of any equipment, source operation,
or control apparatus.  For a stationary internal combustion unit
or any other fuel burning equipment, this term may be expressed
as the quantity of fuel burned per unit of time.

"Reactivation of a Very Clean Coal-Fired Electric Utility
Steam Generating Unit" means any physical change or change
in the method of operation associated with the commencement
of commercial operations by a coal-fired utility unit after a
period of discontinued operation where the unit:

(1)  Has not been in operation for the two-year period prior
to the enactment of the Clean Air Act Amendments of 1990, and
the emissions from such unit continue to be carried in the
emission inventory at the time of enactment;

(2)  Was equipped prior to shutdown with a continuous
system of emissions control that achieves a removal efficiency
for sulfur dioxide of no less than 85 percent and a removal
efficiency for particulates of no less than 98 percent;

(3)  Is equipped with low-NOx burners prior to the time of
commencement of operations following reactivation; and

(4)  Is otherwise in compliance with the requirements of the
Clean Air Act.

"Reasonable Further Progress" means annual incremental
reductions in emission of an air pollutant which are sufficient to
provide for attainment of the NAAQS by the date identified in
the State Implementation Plan.

"Refuse" means solid wastes, such as garbage and trash.
"Regulated air pollutant" means any of the following:
(a)  Nitrogen oxides or any volatile organic compound;
(b)  Any pollutant for which a national ambient air quality

standard has been promulgated;
(c)  Any pollutant that is subject to any standard

promulgated under Section 111 of the Act, Standards of
Performance for New Stationary Sources;

(d)  Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the Act,
Stratospheric Ozone Protection;

(e)  Any pollutant subject to a standard promulgated under
Section 112, Hazardous Air Pollutants, or other requirements
established under Section 112 of the Act, including Sections
112(g), (j), and (r) of the Act, including any of the following:

(i)  Any pollutant subject to requirements under Section
112(j) of the Act, Equivalent Emission Limitation by Permit.  If
the Administrator fails to promulgate a standard by the date
established pursuant to Section 112(e) of the Act, any pollutant
for which a subject source would be major shall be considered
to be regulated on the date 18 months after the applicable date
established pursuant to Section 112(e) of the Act;

(ii)  Any pollutant for which the requirements of Section
112(g)(2) of the Act (Construction, Reconstruction and
Modification) have been met, but only with respect to the
individual source subject to Section 112(g)(2) requirement.

"Repowering" means replacement of an existing coal-fired
boiler with one of the following clean coal technologies:
atmospheric or pressurized fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics, direct and
indirect coal-fired turbines, integrated gasification fuel cells, or
as determined by the Administrator, in consultation with the
Secretary of Energy, a derivative of one or more of these
technologies, and any other technology capable of controlling
multiple combustion emissions simultaneously with improved
boiler or generation efficiency and with significantly greater
waste reduction relative to the performance of technology in
widespread commercial use as of November 15, 1990.

(1)  Repowering shall also include any oil and/or gas-fired
unit which has been awarded clean coal technology
demonstration funding as of January 1, 1991, by the Department
of Energy.

(2)  The director shall give expedited consideration to
permit applications for any source that satisfies the requirements
of this definition and is granted an extension under section 409
of the Clean Air Act.

"Representative Actual Annual Emissions" means the
average rate, in tons per year, at which the source is projected to
emit a pollutant for the two-year period after a physical change
or change in the method of operation of unit, (or a different
consecutive two-year period within 10 years after that change,
where the director determines that such period is more
representative of source operations), considering the effect any
such change will have on increasing or decreasing the hourly
emissions rate and on projected capacity utilization.  In
projecting future emissions the director shall:

(1)  Consider all relevant information, including but not
limited to, historical operational data, the company's own
representations, filings with the State of Federal regulatory
authorities, and compliance plans under title IV of the Clean Air
Act; and

(2)  Exclude, in calculating any increase in emissions that
results from the particular physical change or change in the
method of operation at an electric utility steam generating unit,
that portion of the unit's emissions following the change that
could have been accommodated during the representative
baseline period and is attributable to an increase in projected
capacity utilization at the unit that is unrelated to the particular
change, including any increased utilization due to the rate of
electricity demand growth for the utility system as a whole.

"Residence" means a dwelling in which people live,
including all ancillary buildings.

"Residential Solid Fuel Burning" device means any
residential burning device except a fireplace connected to a
chimney that burns solid fuel and is capable of, and intended for
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use as a space heater, domestic water heater, or indoor cooking
appliance, and has an air-to-fuel ratio less than 35-to-1 as
determined by the test procedures prescribed in 40 CFR 60.534. 
It must also have a useable firebox volume of less than 6.10
cubic meters or 20 cubic feet, a minimum burn rate less than 5
kilograms per hour or 11 pounds per hour as determined by test
procedures prescribed in 40 CFR 60.534, and weigh less than
800 kilograms or 362.9 pounds.  Appliances that are described
as prefabricated fireplaces and are designed to accommodate
doors or other accessories that would create the air starved
operating conditions of a residential solid fuel burning device
shall be considered as such.  Fireplaces are not included in this
definition for solid fuel burning devices.

"Road" means any public or private road.
"Salvage Operation" means any business, trade or industry

engaged in whole or in part in salvaging or reclaiming any
product or material, including but not limited to metals,
chemicals, shipping containers or drums.

"Secondary Emissions" means emissions which would
occur as a result of the construction or operation of a major
source or major modification, but do not come from the major
source or major modification itself.

Secondary emissions must be specific, well defined,
quantifiable, and impact the same general area as the source or
modification which causes the secondary emissions.  Secondary
emissions include emissions from any off-site support facility
which would not be constructed or increase its emissions except
as a result of the construction or operation of the major source
or major modification.  Secondary emissions do not include any
emissions which come directly from a mobile source such as
emissions from the tailpipe of a motor vehicle, from a train, or
from a vessel.

Fugitive emissions and fugitive dust from the source or
modification are not considered secondary emissions.

"Secondary PM2.5" means particles that form or grow in
mass through chemical reactions in the ambient air well after
dilution and condensation have occurred.  Secondary PM2.5 is
usually formed at some distance downwind from the source.

"Significant" means:
(1)  In reference to a net emissions increase or the potential

of a source to emit any of the following pollutants, a rate of
emissions that would equal or exceed any of the following rates:

Carbon monoxide:  100 ton per year (tpy);
Nitrogen oxides:  40 tpy;
Sulfur dioxide:  40 tpy;
PM10:  15 tpy;
PM2.5:  10 tpy;
Particulate matter:  25 tpy;
Ozone:  40 tpy of volatile organic compounds;
Lead:  0.6 tpy.
"Solid Fuel" means wood, coal, and other similar organic

material or combination of these materials.
"Solvent" means organic materials which are liquid at

standard conditions (Standard Temperature and Pressure) and
which are used as dissolvers, viscosity reducers, or cleaning
agents.

"Source" means any structure, building, facility, or
installation which emits or may emit any air pollutant subject to
regulation under the Clean Air Act and which is located on one
or more continuous or adjacent properties and which is under
the control of the same person or persons under common
control.  A building, structure, facility, or installation means all
of the pollutant-emitting activities which belong to the same
industrial grouping.  Pollutant-emitting activities shall be
considered as part of the same industrial grouping if they belong
to the same "Major Group" (i.e. which have the same two-digit
code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (US
Government Printing Office stock numbers 4101-0065 and 003-

005-00176-0, respectively).
"Stack" means any point in a source designed to emit

solids, liquids, or gases into the air, including a pipe or duct but
not including flares.

"Standards of Performance for New Stationary Sources"
means the Federally established requirements for performance
and record keeping (Title 40 Code of Federal Regulations, Part
60).

"State" means Utah State.
"Temporary" means not more than 180 calendar days.
"Temporary Clean Coal Technology Demonstration

Project" means a clean coal technology demonstration project
that is operated for a period of 5 years or less, and which
complies with the Utah State Implementation Plan and other
requirements necessary to attain and maintain the national
ambient air quality standards during the project and after it is
terminated.

"Threshold Limit Value - Ceiling (TLV-C)" means the
airborne concentration of a substance which may not be
exceeded, as adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Threshold Limit Value - Time Weighted Average (TLV-
TWA)" means the time-weighted airborne concentration of a
substance adopted by the American Conference of
Governmental Industrial Hygienists in its "Threshold Limit
Values for Chemical Substances and Physical Agents and
Biological Exposure Indices, (2009)."

"Total Suspended Particulate (TSP)" means minute
separate particles of matter, collected by high volume sampler.

"Toxic Screening Level" means an ambient concentration
of an air pollutant equal to a threshold limit value - ceiling
(TLV- C) or threshold limit value -time weighted average (TLV-
TWA) divided by a safety factor.

"Trash" means solids not considered to be highly
flammable or explosive including, but not limited to clothing,
rags, leather, plastic, rubber, floor coverings, excelsior, tree
leaves, yard trimmings and other similar materials.

"VOC content" means the weight of VOC per volume of
material and is calculated by the following equation in
gram/liter (or alternately in pound/gallon, or pound/pound):

Grams of VOC per Liter of Material = Ws - Ww - Wes /
Vm

Where:
Ws = weight of volatile organic compounds
Ww = weight of water
Wes = weight of exempt compounds
Vm = volume of material
"Volatile Organic Compound (VOC)" means VOC as

defined in 40 CFR 51.100(s), effective as of the date referenced
in R307-101-3, is hereby adopted and incorporated by
reference.

"Waste" means all solid, liquid or gaseous material,
including, but not limited to, garbage, trash, household refuse,
construction or demolition debris, or other refuse including that
resulting from the prosecution of any business, trade or industry.

"Zero Drift" means the change in the instrument meter
readout over a stated period of time of normal continuous
operation when the VOC concentration at the time of
measurement is zero.

R307-101-3.  Version of Code of Federal Regulations
Incorporated by Reference.

Except as specifically identified in an individual rule, the
version of the Code of Federal Regulations (CFR) incorporated
throughout R307 is dated July 1, 2017.

KEY:  air pollution, definitions
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R307.  Environmental Quality, Air Quality.
R307-403.  Permits:  New and Modified Sources in
Nonattainment Areas and Maintenance Areas.
R307-403-1.  Purpose and Definitions.

(1)  Purpose.  This rule implements the federal
nonattainment area permitting program for major sources as
required by 40 CFR 51.165.  In addition, the rule contains new
source review provisions for some non-major sources in PM10

nonattainment areas.  This rule, R307-403-5(1), supplements,
but does not replace, the permitting requirements of R307-401.

(2)  Unless otherwise specified, all references to 40 CFR in
R307-403 shall mean the version that is in effect on July 1,
2017.

(3)  Except as provided in R307-403-1(4), the definitions
in 40 CFR 51.165(a)(1) are hereby incorporated by reference. 
The definition of PAL, or plant wide applicability limitation, in
40 CFR 51.165(f)(2)(v) is also incorporated by reference.

(4)(a)  "Reviewing authority" means the director.
(b)  In the definition of "significant" in 40 CFR

51.165(a)(1)(x) add the following text at the end of paragraph
(F):  "The following subparagraphs specify, for certain
nonattainment areas, emission rates that are "significant" for
Ammonia:  (1) In the Provo, UT nonattainment area (as defined
in the July 1, 2017 version of 40 CFR 81.345) - 70 tons per year
or more (2) In the Salt Lake City, UT nonattainment area (as
defined in the July 1, 2017 version of 40 CFR 81.345) - 70 tons
per year or more."

(c)  In the definition of "regulated NSR pollutant" in 40
CFR 51.165(a)(1)(xxxvii), paragraph (C)(2)is amended to read:
"(2) Except as specified in R307-101-2 and where the
Administrator of the EPA has approved a demonstration
satisfying 40 CFR 51.1006(a)(3) which has, for a particular
PM2.5 nonattainment area, determined otherwise; Sulfur dioxide,
Nitrogen oxides, Volatile organic compounds and Ammonia are
precursors to PM2.5 in any PM2.5 nonattainment area."

(d)  The following definitions or portions of definitions that
apply to the equipment repair and replacement provisions are
not incorporated because these provisions were vacated by the
DC Circuit Court of Appeals on March 17, 2006:

(i)  in the definition of "major modification" in 40 CFR
51.165(a)(1)(v)(C), the second sentence in subparagraph (1);

(ii)  the definition of "process unit" in 40 CFR
51.165(a)(1)(xliii);

(iii)  the definition of "functionally equivalent component"
in 40 CFR 51.165(a)(1)(xliv);

(iv)  the definition of "fixed capital cost" in 40 CFR
51.165(a)(1)(xlv); and

(v)  the definition of "total capital investment" in 40 CFR
51.165(a)(1)(xlvi).

R307-403-2.  Applicability.
(1)  R307-403 applies to any new major stationary source

or major modification that is major for the pollutant or precursor
pollutant for which the area is designated nonattainment under
section 107(d)(1)(A)(i) of the Clean Air Act, if the stationary
source or modification would locate anywhere in the designated
nonattainment area.

(a)  Except as otherwise provided in paragraph R307-403-
2(2), and consistent with the definition of major modification
contained in 40 CFR 51.165(a)(1)(v)(A), a project is a major
modification for a regulated NSR pollutant if it causes two types
of emissions increases-a significant emissions increase (as
defined in 40 CFR 51.165(a)(1)(xxvii)), and a significant net
emissions increase (as defined in 40 CFR 51.165(a)(1)(vi) and
(x)).  The project is not a major modification if it does not cause
a significant emissions increase.  If the project causes a
significant emissions increase, then the project is a major
modification only if it also results in a significant net emissions
increase.

(b)  The procedure for calculating (before beginning actual
construction) whether a significant emissions increase (i.e., the
first step of the process) will occur depends upon the type of
emissions units being modified, according to paragraphs R307-
403-2(1)(c) through (f).  The procedure for calculating (before
beginning actual construction) whether a significant net
emissions increase will occur at the major stationary source (i.e.,
the second step of the process) is contained in the definition in
40 CFR 51.165(a)(1)(vi).  Regardless of any such
preconstruction projections, a major modification results if the
project causes a significant emissions increase and a significant
net emissions increase.

(c)  Actual-to-projected-actual applicability test for projects
that only involve existing emissions units.  A significant
emissions increase of a regulated NSR pollutant is projected to
occur if the sum of the difference between the projected actual
emissions (as defined in 40 CFR 51.165(a)(1)(xxviii)) and the
baseline actual emissions (as defined in 40 CFR
51.165(a)(1)(xxxv)(A) and (B), as applicable), for each existing
emissions unit, equals or exceeds the significant amount for that
pollutant (as defined in 40 CFR 51.165(a)(1)(x)).

(d)  Actual-to-potential test for projects that only involve
construction of a new emissions unit(s).  A significant emissions
increase of a regulated NSR pollutant is projected to occur if the
sum of the difference between the potential to emit (as defined
in 40 CFR 51.165(a)(1)(iii)) from each new emissions unit
following completion of the project and the baseline actual
emissions (as defined in 40 CFR 51.165(a)(1)(xxxv)(C)) of
these units before the project equals or exceeds the significant
amount for that pollutant (as defined in 40 CFR
51.165(a)(1)(x)).

(e)  Reserved.
(f)  Hybrid test for projects that involve multiple types of

emissions units.  A significant emissions increase of a regulated
NSR pollutant is projected to occur if the sum of the emissions
increases for each emissions unit, using the method specified in
R307-403-2(1)(c) through (d) as applicable with respect to each
emissions unit, for each type of emissions unit equals or exceeds
the significant amount for that pollutant (as defined in 40 CFR
51.165(a)(1)(x)).

(2)  For any major stationary source for a PAL for a
regulated NSR pollutant, the major stationary source shall
comply with requirements under R307-403-11.

(3)  Reserved.
(4)  Reserved.
(5)(a)  Approval to construct shall not relieve any owner or

operator of the responsibility to comply fully with applicable
provisions of the state implementation plan and any other
requirements under local, state or federal law.

(b)  At such time that a particular source or modification
becomes a major stationary source or major modification solely
by virtue of a relaxation in any enforcement limitation which
was established after August 7, 1980, on the capacity of the
source or modification otherwise to emit a pollutant, such as a
restriction on hours of operation, then the requirements of
R307-403 shall apply to the source or modification as though
construction had not yet commenced on the source or
modification;

(6)  The provisions of R307-403-2(6)(a) through (f) apply
to projects at existing emissions units at a major stationary
source (other than projects at a source with a PAL) in
circumstances where there is a reasonable possibility that a
project that is not a part of a major modification may result in a
significant emissions increase and the owner or operator elects
to use the method specified in paragraphs 40 CFR
51.165(a)(1)(xxviii)(B)(1) through (3) for calculating projected
actual emissions.

(a)  Before beginning actual construction of the project, the
owner or operator shall document and maintain a record of the
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following information:
(i)  A description of the project;
(ii)  Identification of the emissions unit(s) whose emissions

of a regulated NSR pollutant could be affected by the project;
and

(iii)  A description of the applicability test used to
determine that the project is not a major modification for any
regulated NSR pollutant, including the baseline actual
emissions, the projected actual emissions, the amount of
emissions excluded under 40 CFR 51.165(a)(1)(xxviii)(B)(3)
and an explanation for why such amount was excluded, and any
netting calculations, if applicable.

(b)  If the emissions unit is an existing electric utility steam
generating unit, before beginning actual construction, the owner
or operator shall provide a copy of the information set out in
R307-403-2(6)(a) to the reviewing authority.  Nothing in this
paragraph shall be construed to require the owner or operator of
such a unit to obtain any determination from the reviewing
authority before beginning actual construction.

(c)  The owner or operator shall monitor the emissions of
any regulated NSR pollutant that could increase as a result of
the project and that is emitted by any emissions units identified
in paragraph R307-403-2(6)(a)(ii); and calculate and maintain
a record of the annual emissions, in tons per year on a calendar
year basis, for a period of 5 years following resumption of
regular operations after the change, or for a period of 10 years
following resumption of regular operations after the change if
the project increases the design capacity or potential to emit of
that regulated NSR pollutant at such emissions unit.

(d)  If the unit is an existing electric utility steam
generating unit, the owner or operator shall submit a report to
the reviewing authority within 60 days after the end of each
calendar year during which records must be generated under
paragraph R307-403-2(6)(c) setting out the unit's annual
emissions during the calendar year that preceded submission of
the report.

(e)  If the unit is an existing unit other than an electric
utility steam generating unit, the owner or operator shall submit
a report to the reviewing authority if the annual emissions, in
tons per year, from the project identified in paragraph R307-
403-2(6)(a), exceed the baseline actual emissions (as
documented and maintained pursuant to paragraph R307-403-
2(6)(c), by a significant amount (as defined in 40 CFR
51.165(a)(1)(x)) for that regulated NSR pollutant, and if such
emissions differ from the preconstruction projection as
documented and maintained pursuant to paragraph R307-403-
2(6) (c).  Such report shall be submitted to the reviewing
authority within 60 days after the end of such year.  The report
shall contain the following:

(i)  The name, address and telephone number of the major
stationary source;

(ii)  The annual emissions as calculated pursuant to
paragraph R307-403-2(6)(c); and

(iii)  Any other information that the owner or operator
wishes to include in the report (e.g., an explanation as to why
the emissions differ from the preconstruction projection).

(f)  A "reasonable possibility" under (R307-403-2(6)
occurs when the owner or operator calculates the project to
result in either:

(i)  A projected actual emissions increase of at least 50
percent of the amount that is a "significant emissions increase,"
as defined in 40 CFR 51.165(a)(1)(xxvii)(without reference to
the amount that is a significant net emissions increase), for the
regulated NSR pollutant; or

(ii)  A projected actual emissions increase that, added to the
amount of emissions excluded under 40 CFR
51.165(a)(1)(xxviii)(B)(3), sums to at least 50 percent of the
amount that is a "significant emissions increase," as defined
under paragraph 40 CFR 51.165(a)(1)(xxvii) without reference

to the amount that is a significant net emissions increase), for
the regulated NSR pollutant.  For a project for which a
reasonable possibility occurs only within the meaning of this
paragraph, and not also within the meaning of paragraph R307-
403-2(6)(f)(i), then provisions R307-403-2(6)(b) through (e) do
not apply to the project.

(7)  The owner or operator of the source shall make the
information required to be documented and maintained pursuant
to paragraph R307-403-2(6) above available for review upon a
request for inspection by the director or the general public
pursuant to the requirements contained in 40 CFR
70.4(b)(3)(viii).

(8)  The requirements of R307-403 applicable to major
stationary sources and major modifications of volatile organic
compounds shall apply to nitrogen oxides emissions from major
stationary sources and major modifications of nitrogen oxides
in an ozone transport region or in any ozone nonattainment area,
except in ozone nonattainment areas or in portions of an ozone
transport region where the EPA Administrator has granted a
nitrogen oxides waiver applying the standards set forth under
section 182(f) of the Clean Air Act and the waiver continues to
apply.

(9)  Reserved.
(10)  The requirements of R307-403 apply to new major

sources and major modifications to existing sources.  Such
sources or modifications located in or impacting areas of
nonattainment for ozone, PM10, or PM2.5 shall also consider
each precursor to ozone, PM10, or PM2.5 respectively.  Sources
or modifications determined to be major for any of these
individual precursors shall also be regarded as major for that
pollutant for which the area is designated nonattainment.

(a)  In areas of ozone nonattainment, a new stationary
source that is major for nitrogen oxides or for volatile organic
compounds shall be considered major for ozone.  Similarly, a
major modification to an existing source that is major for
nitrogen oxides or for volatile organic compounds shall be
considered major for ozone.

(b)  In areas of PM10 nonattainment, the requirements of
R307-403 applicable to major stationary sources and major
modifications of PM10 shall also apply to major stationary
sources and major modifications of nitrogen oxides and sulfur
dioxides and sulfur dioxide, except where the Administrator
determines that such sources do not contribute significantly to
PM10 levels that exceed the PM10 ambient standards in the area.

(c)  In areas of PM2.5 nonattainment, the requirements of
R307-403 applicable to major stationary sources and major
modifications of PM2.5 shall also apply to major stationary
sources and major modifications of any individual of PM2.5

precursor as defined in R307-403-1(4)(c).
(11)  Reserved.
(12)  R307-403 applies to any major source or major

modification that is located outside a nonattainment area and is
major for the pollutant for which the area is designated
nonattainment under section 107(d)(1)(A)(i) of the Clean Air
Act and that causes the significant increments in R307-403-3(1)
to be exceeded in the nonattainment area.

(13)  R307-403-5 applies to any new or modified source in
a PM10 or PM2.5 nonattainment area.

R307-403-3.  Review of Major Sources of Air Quality
Impact.

Every major new source or major modification must be
reviewed by the director to determine if a source will cause or
contribute to a violation of the NAAQS.

(1)  If the owner or operator of a source proposes to locate
the source outside an area of nonattainment where the source
will not cause an increase greater than the following increments
in actual areas of nonattainment or in the Salt Lake City and
Ogden maintenance areas for carbon monoxide and the source
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otherwise meets the requirements of these regulations, such
source shall be approved.

TABLE

MAXIMUM ALLOWABLE MICROGRAM/CUBIC METER IMPACT
BY AVERAGING TIME

Pollutant             Annual    24-Hr   8-Hr   3-Hr    1-Hr
SULFUR DIOXIDE          1.0        5             25
PM2.5                   0.3        1.2
NO2                     1.0
PM10                    1.0         3
CO                                       500          2000

(2)  If the director finds that the emissions from a proposed
source would cause a new violation of the NAAQS but would
not contribute to an existing violation, the director shall approve
the proposed source if and only if:

(a)  the new source is required to meet a more stringent
emission limitation, sufficient to avoid a new violation of the
NAAQS and

(b)  the new source has acquired sufficient offset to avoid
a new violation of the NAAQS and

(c)  the new emission limitations for the proposed source
and for any affected existing sources are enforceable.

(3)  For a proposed new major stationary source or major
modification that is major for a pollutant, or any individual
precursor to that pollutant, for which an area is designated
nonattainment, approval shall be granted if and only if:

(a)  the new major source or major modification meets an
emission limitation which is the Lowest Achievable Emission
Rate (LAER) for such source for the relevant pollutant(s) in the
respective nonattainment area;

(b)  the applicant has certified that all existing major
sources in the State, owned or controlled by the owner or
operator (or by any entity controlling, controlled by or under
common control with such owner or operator) of the proposed
source, are in compliance with all applicable rules in R307,
including the Utah Implementation Plan requirements or are in
compliance with an approved schedule and timetable for
compliance under the Utah Implementation Plan, R307, or an
enforcement order, and that the source is complying with all
requirements and limitations as expeditiously as practicable;

(c)  emission offsets to the extent provided in R307-403-4,
R307-403-5, and R307-403-6 are sufficient such that there will
be reasonable further progress toward attainment of the
applicable NAAQS;

(d)  the emission offsets provide a positive net air quality
benefit in the affected area of nonattainment; and,

(e)  the restrictions on new or modified sources identified
in 40 CFR 52.24 are not applicable.

(4)  A source which is locating outside a nonattainment
area or the Salt Lake City and Ogden maintenance areas for
carbon monoxide and which causes the significant increments
in R307-403-3(1) to be exceeded in the nonattainment or
maintenance area is subject to the requirements of R307-403-
3(3).

R307-403-4.  Offsets:  General Requirements.
(1)  All general offset permitting requirements apply for all

offsets regardless of the pollutant at issue.  General offset
permitting requirements shall be imposed immediately and
directly on all new major stationary sources or major
modifications located in  a nonattainment area that are major for
the pollutant, or any individual precursor to the pollutant, for
which the area is designated nonattainment.

(2)  Emission offsets must be obtained from the same
source or other sources in the same nonattainment area except
that the owner or operator of a source may obtain emission
offsets in another nonattainment area if:

(a)  the other area has an equal or higher nonattainment

classification than the area in which the source is located; and
(b)  emissions from such other area contribute to a

violation of the national ambient air quality standard in the
nonattainment area in which the source is located or which is
impacted by the source.

(3)  Any emission offsets required for a new or modified
source shall be in effect and enforceable before a new or
modified source commences construction. The new or modified
source shall assure that the total tonnage of increased emissions
of the air pollutant from the new or modified source shall be
offset by an equal or greater reduction, as applicable, in the
actual emissions of such air pollutant from the same or other
sources in the area.  Offsets may not be traded between
pollutants, except as required only to satisfy R307-403-5(1)
where it pertains to emission increases that are not considered
major for PM10 or a PM10 precursor.

(4)  Emission offsets must be surplus, permanent,
quantifiable, and federally enforceable.  Emission reductions
otherwise required by the federal Clean Air Act or R307,
including the State Implementation Plan shall not be creditable
as emission reductions for purposes of any offset requirement. 
Incidental emission reductions which are not otherwise required
by federal or state law shall be creditable as emission reductions
if such emission reductions meet the requirements of R307-403-
4(2) and R307-403-4(3).

(5)  Sources shall be allowed to offset, by alternative or
innovative means, emission increases from rocket engine and
motor firing, and cleaning related to such firing, at an existing
or modified major source that tests rocket engines or motors
under the conditions outlined in 42 U.S.C. 7503(e) (Section
173(e)(1) through Section 173(e)(4) of the federal Clean Air Act
as amended in 1990).

R307-403-5.  Offsets:  Particulate Matter Nonattainment
Areas.

(1)  PM10 Nonattainment Areas. (a) In addition to the
general offsetting requirements of R307-403-4, as they apply to
new major sources and major modifications as defined in R307-
403-2(10)(b), new sources which have a potential to emit, or
modified sources which would produce an emission increase
equal to or exceeding the tonnage total of combined PM10,
sulfur dioxide, and oxides of nitrogen listed below which are
located in or impact a PM10 Nonattainment Area as defined in
R307-403-5(1)(e), shall obtain an enforceable offset as defined
in R307-403-5(1)(b) and R307-403-5(1)(c).

(b)  For a total of 50 tons/year or greater, an offset
established at a ratio of 1.2:1 of the emission increase is
required.

(c)  For a total of 25 tons/year but less than 50 tons/year, an
offset established at a ratio of 1:1 of the emission increase is
required.

(d)  For the offset determinations required in R307-403-
5(1)(b) or R307-403-5(1)(c), PM10, sulfur dioxide, and oxides
of nitrogen shall be considered on an equal basis.  In areas
where offsets are also required for PM2.5, and/or ozone, the most
stringent emission offset ratio for oxides of nitrogen required by
R307-403 or R307-420 shall apply.

(e)  For the purpose of determining whether the owner or
operator which proposes to locate a source outside a
nonattainment area is required to obtain offsets, the maximum
allowable impact on any nonattainment area is 1.0
microgram/cubic meter for a one-year averaging period and 3.0
micrograms/cubic meter for a 24-hour averaging period for any
combination of PM10, sulfur dioxide and nitrogen dioxide.

(2)  PM2.5 Nonattainment Areas.
(a)  In addition to the general offsetting requirements of

R307-403-4, new major sources or major modifications to
existing sources which are located in, or would impact a PM2.5
nonattainment area as defined in R307-403-3(1), shall obtain an
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enforceable offset as defined in R307-403-5(2)(d) through (f).
(b) a major source is:
(i)  in a moderate nonattainment area, any stationary source

of air pollutants which emits or has the potential to emit 100
tons per year or more of direct PM2.5, or any individual PM2.5

precursor as defined in R307-403-1(4)(c).
(ii)  in a serious nonattainment area, any stationary source

of air pollutants which emits or has the potential to emit 70 tons
per year or more of direct PM2.5, or any individual PM2.5

precursor as defined in R307-403-1(4)(c).
(iii)  any physical change that would occur at a source not

qualifying under R307-403-5(2)(b)(i) or R307-403-5(2)(b)(ii)
as a major source, if the change would constitute a major source
by itself.

(c)  For the purposes of determining what is a significant
emission increase or a significant net emission increase and
therefore a major modification, significant means a rate of
emissions that would equal or exceed 10 tons per year (tpy) of
direct PM2.5, 40 tpy of sulfur dioxide, 40 tpy of nitrogen oxides,
or 40 tpy of volatile organic compounds (VOC).  In PM2.5

nonattainment areas where ammonia has not been exempted as
a PM2.5 precursor, the rate of emissions that is significant is
specified in R307-403-1(4)(b).

(d)  Any increase in emissions that has been determined to
require offsets shall be offset at a ratio of no less than 1:1.  If the
quantity of offsets is determined to be a non-whole number, the
offset required shall be rounded up to the next whole number.

(e)  If offsetting requirements for PM10 and/or ozone are
also triggered, the most stringent emission offset ratio required
by R307-403 or R307-420 shall apply.

(f)  Offsets may not be traded between pollutants.

R307-403-6.  Offsets:  Ozone Nonattainment Areas.
In any ozone nonattainment area, new sources and

modifications to existing sources as defined and outlined in 42
U.S.C. 7511a (Section 182 of the Clean Air Act) shall meet the
offset requirements and conditions listed in that section for the
applicable classified area and for the identified pollutants.

R307-403-7.  Offsets:  Baseline.
The baseline to be used for determination of credit for

emission and air quality offsets will be the emission limitations
and/or other requirements in the applicable State
Implementation Plan (SIP), revised in accordance with the
Clean Air Act Section 173(c)(1) or subsequent revisions thereto
in effect at the time the application to construct or modify a
source is filed.  The offset baseline shall be the actual emissions,
as defined in R307-401-2, of the source from which offset
credits are obtained.

R307-403-8.  Offsets:  Banking of Emission Offset Credit.
Banking of emission offset credit will be permitted to the

fullest extent allowed by applicable Federal Law as identified in
EPA's document "Emissions Trading Policy Statement"
published in the Federal Register on December 4, 1986, and 40
CFR 51.165(a)(3)(ii)(c) as amended on June 28, 1989, and 40
CFR 51, Appendix S.  To preserve banked emission reductions,
the director must identify them in either the Utah SIP or an
order issued pursuant to R307-401 and shall provide a registry
to identify the person, private entity or governmental authority
that has the right to use or allocate the banked emission
reductions, and to record any transfers of, or liens on these
rights.

R307-403-9.  Construction in Stages.
When a source is constructed or modified in stages which

individually do not have the potential to emit more than the
significance level for determining a major source, the allowable
emission from all such stages shall be added together in

determining the applicability of R307-403.

R307-403-10.  Analysis of Alternatives.
The owner or operator of a major new source or major

modification to be located in a nonattainment area or which
would impact a nonattainment area must, in addition to the
requirements in R307-403, submit with the notice of intent an
adequate analysis of alternative sites, sizes, production
processes, and environmental control techniques for such
proposed source which demonstrates the benefits of the
proposed source significantly outweigh the environmental and
social costs imposed as a result of its location, construction, or
modification.  The director shall review the analysis.  The
analysis and the director's comments shall be subject to public
comment as required by R307-401-7.  The preceding shall also
apply in Salt Lake and Davis Counties for new major sources or
modifications which are considered major for precursors of
ozone, including volatile organic compounds and nitrogen
oxides.

R307-403-11.  Actuals PALS.
The provisions of 40 CFR 51.165(f)(1) through (14) are

hereby incorporated by reference.

KEY:  air quality, nonattainment, offset
August 2, 2018 19-2-104
Notice of Continuation May 15, 2017 19-2-108
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R313.  Environmental Quality, Waste Management and
Radiation Control, Radiation.
R313-32.  Medical Use of Radioactive Material.
R313-32-1.  Purpose and Authority.

(1)  The purpose of this rule is to prescribe requirements
and provisions for the medical use of radioactive material and
for issuance of specific licenses authorizing the medical use of
this material. These requirements and provisions provide for the
protection of the public health and safety. The requirements and
provisions of Rule R313-32 are in addition to, and not in
substitution for, other sections of Title R313.

(2)  The rules set forth herein are adopted pursuant to the
provisions of Subsections 19-3-104(4) and 19-3-104(7).

R313-32-2.  Clarifications or Exceptions.
For the purposes of Rule R313-32, 10 CFR 35.2 through

35.7; 35.10(d)through 35.10(f); 35.11(a) through 35.11(b);
35.12; and 35.13(b) through 35.3067 (2010) are incorporated by
reference with the following clarifications or exceptions:

(1)  The exclusion of the following:
(a)  In 10 CFR 35.2, exclude definitions for "Address of

Use," "Agreement State," "Area of Use," "Dentist,"
"Pharmacist," "Physician," "Podiatrist," and "Sealed Source";
and

(b)  In 10 CFR 35.3067, exclude "with a copy to the
Director, Office of Nuclear Material Safety and Safeguards."

(2)  The substitution of the following date references:
(a)  "May 13, 2005" for "October 24, 2002"; and
(b)  "May 10, 2006" for "April 29, 2005."
(3) The substitution of the following rule references:
(a)  "Rule R313-15" for reference to "10 CFR Part 20" or

for reference to "Part 20 of this chapter";
(b)  "Rule R313-19" for reference to "Part 30 of this

chapter" or for reference to "10 CFR Part 30" except for the
reference to "Part 30 of this chapter" found in 10 CFR 35.65(d);

(c)  "10 CFR 30" for reference to "Part 30 of this chapter"
found in 10 CFR 35.65(d);

(d)  "Rules R313-15 and R313-19" for reference to "parts
20 and 30 of this chapter";

(e)  "Section R313-12-110" for reference to "Sec. 30.6 of
this chapter" or for reference to "Sec. 30.6(a)" or for reference
to "Sec. 30.6(a) of this chapter";

(f)  "Section R313-15-101" for reference to "Sec. 20.1101
of this chapter";

(g)  "Subsection R313-15-301(1)(a)" for reference to "Sec.
20.1301(a)(1) of this chapter";

(h)  "Subsection R313-15-301(1)(c)" for reference to "Sec.
20.1301(c) of this chapter";

(i)  "Section R313-15-501" for reference to "Sec. 20.1501
of this chapter";

(j)  "Section R313-18-12" for reference to "Sec. 19.12 of
this chapter";

(k)  "Subsection R313-22-75(10) or equivalent U.S.
Nuclear Regulatory Commission or Agreement State
regulations" for reference to "Sec. 32.74 of this chapter," found
in 10 CFR 35.65(b);

(l)  "Subsection R313-22-75(10)" for reference to "10 CFR
32.74 of this chapter," or for reference to "Sec. 32.74 of this
chapter" except for the reference to "Sec. 32.74 of this chapter"
found in 10 CFR 35.65(b);

(m)  "Rule R313-70" for reference to "Part 170 of this
chapter";

(n)  "Section R313-19-34(2)" for reference to "Sec.
30.34(b) of this chapter";

(o)  "Rule R313-22" for reference to "Part 33 of this
chapter";

(p)  "Subsection R313-22-50(2)" for reference to "Sec.
33.13 of this chapter";

(q)  "Subsection R313-22-75(9)(b)(iv)" for reference to

"Sec. 32.72(b)(4)";
(r)  "Subsection R313-22-75(9), 10 CFR 32.72, " for

reference to "Sec. 32.72 of this chapter";
(s)  "Subsection R313-22-75(9)(b)(v)" for reference to

"Sec. 32.72(b)(5)"
(t)  "(c)(1) or (c)(2)" for reference to "(c)(1)" in 10 CFR

35.50(d);
(u)  "35.600 or 35.1000" for reference to "35.600" in 10

CFR 35.41(b)(1); and
(v)  "Subsection R313-22-32(9), 10 CFR 30.32(j)," for

reference to "30.32(j)of this chapter".
(4)  The substitution of the following terms:
(a)  "radioactive material" for reference to "byproduct

material";
(b)  "original" for "original and one copy";
(c)  "(801) 536-0200 or after hours, (801) 536-4123" for

"(301) 951-0550";
(d)  "Form DWMRC-01, 'Radioactive Material License

Application'" for reference to "NRC Form 313, 'Application for
Material License'";

(e)  "State of Utah radioactive materials" for reference to
"NRC" in 10 CFR 35.6(c);

(f)  "the Director, the U.S. Nuclear Regulatory
Commission, or an Agreement State" for reference to "the
Commission or Agreement State" or for reference to "the
Commission or an Agreement State";

(g)  "an Director, the U.S. Nuclear Regulatory
Commission, or an Agreement State" for reference to "a
Commission or Agreement State";

(h)  "Equivalent U.S. Nuclear Regulatory Commission or
Agreement State" for reference to "equivalent Agreement State"
as found in 10 CFR 35.63(b)(2)(i), 10 CFR 35.63(c)(3), 10 CFR
35.65(a), 10 CFR 35.100(a), 10 CFR 35.200(a), and 10 CFR
35.300(a);

(i)  "Director" for reference to "NRC Operations Center" in
10 CFR 35.3045(c) and 10 CFR 35.3047(c);

(j)  "Utah Division of Waste Management and Radiation
Control" for reference to "NRC Operations Center" in Footnote
3 to 10 CFR 35.3045;

(k)  "Director" for reference to "appropriate NRC Regional
Office listed in Sec. 30.6 of this chapter";

(l)  "Utah Waste Management and Radiation Control
Board" for reference to "Commission" in 10 CFR
35.18(a)(3)(second instance) and 10 CFR 35.19;

(m)  "Director" for reference to "Commission" in 10 CFR
35.10(b), 10 CFR 35.12(d)(2), 10 CFR 35.14(a)(first instance),
10 CFR 35.14(b), 10 CFR 35.18(a), 10 CFR 35.18(a)(3)(first
instance), 10 CFR 35.18(b), 10 CFR 35.24(a)(1), 10 CFR
35.24(c), 10 CFR 35.26(a), and 10 CFR 35.1000(b);

(n)  "the Director" for reference to "NRC" in 10 CFR
35.13(b)(4)(i), 10 CFR 35.3045(g)(1), and 10 CFR
35.3047(f)(1);

(o)  "the U.S. Nuclear Regulatory Commission or an
Agreement State" for reference to "an Agreement State" in 10
CFR 35.49(a) and 10 CFR 35.49(c);

(p)  "Director, a U.S. Nuclear Regulatory Commission, or
Agreement State" for reference to "NRC or Agreement State" in
10 CFR 35.63(b)(2)(ii), 10 CFR 35.100(c), 10 CFR 35.200(c),
and 10 CFR 35.300(c); and

(q)  In 10 CFR 35.75(a) "Footnote 1", substitute "The
current version of NUREG-1556, Vol. 9" for "NUREG-1556
Vol. 9,";

KEY:  radioactive materials, radiopharmaceutical,
brachytherapy, nuclear medicine
October 13, 2010 19-3-104
Notice of Continuation July 1, 2016 19-6-107
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R315.  Environmental Quality, Waste Management and
Radiation Control, Waste Management.
R315-270.  Hazardous Waste Permit Program.
R315-270-1.  Hazardous Waste Permit Program -- Purpose
and Scope of These Rules.

(a)  No person shall own, construct, modify, or operate any
facility for the purpose of treating, storing, or disposing of
hazardous waste without first submitting, and receiving the
approval of the Director for, a hazardous waste permit for that
facility.  However, any person owning or operating a facility on
or before November 19, 1980, who has given timely notification
as required by section 3010 of the Resource Conservation and
Recovery Act (RCRA) of 1976, 42 U.S.C., section 6921, et seq.,
and who has submitted a proposed hazardous waste permit as
required by Section R315-270-1 and Section 19-6-108 for that
facility, may continue to operate that facility without violating
Section R315-270-1 until such time as the permit is approved or
disapproved pursuant to Section R315-270-1.

(b)(1)  The Director shall review each proposed hazardous
waste permit application to determine whether the application
will be in accord with the provisions of Rules R315-260 through
266, 268, 270 and 273, and Section 19-6-108 and, on that basis,
shall approve or disapprove the application within the applicable
time period specified in Section 19-6-108.  If, after the receipt
of plans, specifications, or other information required under
Rule R315-270 and Section 19-6-108 and within the applicable
time period of Section 19-6-108, the Director determines that
the proposed construction, installation or establishment or any
part of it will not be in accord with the requirements of Rule
R315-270 or other applicable rules, he shall issue an order
prohibiting the construction, installation or establishment of the
proposal in whole or in part.  The date of submission shall be
deemed to be the date of all required information is provided to
the Director as required by Rule R315-270.

(2)  Any permit application which does not meet the
requirements of Rules 315-260 through 266, 268 270 and 273
shall be disapproved within the applicable time period specified
in Section 19-6-108.  If within the applicable time period
specified in Section 19-6-108 the Director fails to approve or
disapprove the permit application or to request the submission
of any additional information or modification to the application,
the application shall not be deemed approved but the applicant
may petition the Director for a decision or seek judicial relief
requiring a decision of approval or disapproval.

(3)  An application for approval of a hazardous waste
permit consists of two parts, part A and part B.  For an existing
facility, the requirement is satisfied by submitting only part A of
the application until the date the Director sets for each
individual facility for submitting part B of the application,
which date shall be in no case less than six months after the
Director gives notice to a particular facility that it shall submit
part B of the application.

(c)  Scope of the hazardous waste permit requirement. 
Section 19-6-108 requires a permit for the "treatment,"
"storage," and "disposal" of any "hazardous waste" as identified
or listed in Rule R315-261.  The terms "treatment," "storage,"
"disposal," and "hazardous waste" are defined in Section R315-
270-2.  Owners and operators of hazardous waste management
units shall have permits during the active life, including the
closure period, of the unit.  Owners and operators of surface
impoundments, landfills, land treatment units, and waste pile
units that received waste after July 26, 1982, or that certified
closure, according to 40 CFR 265.115, which is adopted by
reference, after January 26, 1983, shall have post-closure
permits, unless they demonstrate closure by removal or
decontamination as provided under Subsections R315-270-
1(c)(5) and (6), or obtain an enforceable document in lieu of a
post-closure permit, as provided under Subsection R315-270-
1(c)(7).  If a post-closure permit is required, the permit shall

address applicable Rule R315-264 groundwater monitoring,
unsaturated zone monitoring, corrective action, and post-closure
care requirements.  The denial of a permit for the active life of
a hazardous waste management facility or unit does not affect
the requirement to obtain a post-closure permit under Section
R315-270-1.

(1)  Specific inclusions.  Owners and operators of certain
facilities require hazardous waste permits as well as permits
under other programs for certain aspects of the facility
operation.  Hazardous waste permits are required for:

(i)  Injection wells that dispose of hazardous waste, and
associated surface facilities that treat, store or dispose of
hazardous waste.  However, the owner and operator with a Utah
or Federal UIC permit, shall be deemed to have a "permit by
rule" for the injection well itself if they comply with the
requirements of Subsection R315-270-60(b).

(ii)  Treatment, storage, or disposal of hazardous waste at
facilities requiring an NPDES permit.  However, the owner and
operator of a publicly owned treatment works receiving
hazardous waste shall be deemed to have a "permit by rule" for
that waste if they comply with the requirements of Section
R315-270-60(c).

(2)  Specific exclusions and exemptions.  The following
persons are among those who are not required to obtain a
hazardous waste permit:

(i)  Generators who accumulate hazardous waste on-site in
compliance with all of the conditions for exemption provided in
Sections R315-262-14, R315-262-15, R315-262-16, and R315-
262-17.

(ii)  Farmers who dispose of hazardous waste pesticides
from their own use as provided in Section R315-262-70;

(iii)  Persons who own or operate facilities solely for the
treatment, storage or disposal of hazardous waste excluded from
regulations under Rule R315-270 by Section R315-261-4 or
Section R315-262-14, very small quantity generator exemption.

(iv)  Owners or operators of totally enclosed treatment
facilities as defined in Section R315-260-10.

(v)  Owners and operators of elementary neutralization
units or wastewater treatment units as defined in Section R315-
260-10.

(vi)  Transporters storing manifested shipments of
hazardous waste in containers meeting the requirements of
Section R315-262-30 at a transfer facility for a period of ten
days or less.

(vii)  Persons adding absorbent material to waste in a
container, as defined in Section R315-260-10, and persons
adding waste to absorbent material in a container, provided that
these actions occur at the time waste is first placed in the
container; and Subsection R315-264-17(b) and Sections R315-
264-171, and 172 are complied with.

(viii)  Universal waste handlers and universal waste
transporters, as defined in Section R315-260-10, managing the
wastes listed below.  These handlers are subject to regulation
under Rule R315-273.

(A)  Batteries as described in Section R315-273-2;
(B)  Pesticides as described in Section R315-273-3;
(C)  Mercury-containing equipment as described in Section

R315-273-4; and
(D)  Lamps as described in Section R315-273-5.
(3)  Further exclusions.
(i)  A person is not required to obtain a permit for

treatment or containment activities taken during immediate
response to any of the following situations:

(A)  A discharge of a hazardous waste;
(B)  An imminent and substantial threat of a discharge of

hazardous waste;
(C)  A discharge of a material which, when discharged,

becomes a hazardous waste.
(ii)  Any person who continues or initiates hazardous waste



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 72

treatment or containment activities after the immediate response
is over is subject to all applicable requirements of Rule R315-
270 for those activities.

(iii)  In the case of emergency responses involving military
munitions, the responding military emergency response
specialist's organizational unit shall retain records for three years
identifying the dates of the response, the responsible persons
responding, the type and description of material addressed, and
its disposition.

(4)  Permits for less than an entire facility.  The Director
may issue or deny a permit for one or more units at a facility
without simultaneously issuing or denying a permit to all of the
units at the facility.  The interim status of any unit for which a
permit has not been issued or denied is not affected by the
issuance or denial of a permit to any other unit at the facility.

(5)  Closure by removal.  Owners/operators of surface
impoundments, land treatment units, and waste piles closing by
removal or decontamination under Rule R315-265 standards
shall obtain a post-closure permit unless they can demonstrate
to the Director that the closure met the standards for closure by
removal or decontamination in Section R315-264-228,
Subsection R315-264-280(e), or Section R315-264-258,
respectively.  The demonstration may be made in the following
ways:

(i)  If the owner/operator has submitted a part B application
for a post-closure permit, the owner/operator may request a
determination, based on information contained in the
application, that Rule R315-264 closure by removal standards
were met.  If the Director believes that Rule R315-264 standards
were met, The Director shall notify the public of this proposed
decision, allow for public comment, and reach a final
determination according to the procedures in Subsection R315-
270-1(c)(6).

(ii)  If the owner/operator has not submitted a part B
application for a post-closure permit, the owner/operator may
petition the Director for a determination that a post-closure
permit is not required because the closure met the applicable
Rule R315-264 closure standards.

(A)  The petition shall include data demonstrating that
closure by removal or decontamination standards of Rule R315-
264 were met.

(B)  The Director shall approve or deny the petition
according to the procedures outlined in Subsection R315-270-
1(c)(6).

(6)  Procedures for closure equivalency determination.
(i)  If a facility owner/operator seeks an equivalency

demonstration under Subsection R315-270-1(c)(5), the Director
shall provide the public, through a newspaper notice, the
opportunity to submit written comments on the information
submitted by the owner/operator within 30 days from the date of
the notice.  The Director shall also, in response to a request or
at the Director's discretion, hold a public hearing whenever such
a hearing might clarify one or more issues concerning the
equivalence of the Rule R315-265 closure to a Rule R315-264
closure.  The Director shall give public notice of the hearing at
least 30 days before it occurs.  Public notice of the hearing may
be given at the same time as notice of the opportunity for the
public to submit written comments, and the two notices may be
combined.

(ii)  The Director shall determine whether the Rule R315-
265 closure met the Rule R315-264 closure by removal or
decontamination requirements within 90 days of its receipt.  If
the Director finds that the closure did not meet the applicable
Rule R315-264 standards, the Director shall provide the
owner/operator with a written statement of the reasons why the
closure failed to meet Rule R315-264 standards.  The
owner/operator may submit additional information in support of
an equivalency demonstration within 30 days after receiving
such written statement.  The Director shall review any additional

information submitted and make a final determination within 60
days.

(iii)  If the Director determines that the facility did not
close in accordance with Rule R315-264 closure by removal
standards, the facility is subject to post-closure permitting
requirements.

(7)  Enforceable documents for post-closure care.  At the
discretion of the Director, an owner or operator may obtain, in
lieu of a post-closure permit, an enforceable document imposing
the requirements of 40 CFR 265.121, which is adopted by
reference.  "Enforceable document" means an order, a permit, or
other document issued by the Director including, but not limited
to, a corrective action order issued by EPA under section
3008(h), a CERCLA remedial action, or a closure or post-
closure permit.

R315-270-2.  Hazardous Waste Permit Program --
Definitions.

The following definitions apply to Rules R315-270 and
124.  Terms not defined in Section R315-270-2 have the
meaning given by Section R315-260-10 and Section 19-6-102.

(a)  "Administrator" means the Administrator of the United
States Environmental Protection Agency, or an authorized
representative.

(b)  "Application" means the information required by the
Director under Section R315-270-14 through 29.

(c)  "Aquifer" means a geological formation, group of
formations, or part of a formation that is capable of yielding a
significant amount of water to a well or spring.

(d)  "Closure" means the act of securing a Hazardous
Waste Management facility pursuant to the requirements of Rule
R315-264.

(e)  "Component" means any constituent part of a unit or
any group of constituent parts of a unit which are assembled to
perform a specific function, e.g., a pump seal, pump, kiln liner,
kiln thermocouple.

(f)  "Corrective Action Management Unit" or CAMU
means an area within a facility that is designated by the Director
under Sections R315-264-550 through 555 for the purpose of
implementing corrective action requirements under Section
R315-264-101 and RCRA section 3008(h).  A CAMU shall
only be used for the management of remediation wastes
pursuant to implementing such corrective action requirements
at the facility.

(g)  "CWA" means the Clean Water Act (formerly referred
to as the Federal Water Pollution Control Act or Federal Water
Pollution Control Act amendments of 1972) Pub. L. 92-500, as
amended by Pub. L. 92-217 and Pub. L. 95-576; 33 U.S.C.
1251 et seq.

(h)  "Director" means the Director of the Division of Waste
Management and Radiation Control.

(i)  "Disposal" has the meaning as found in Section 19-6-
102.

(j)  "Disposal facility" means a facility or part of a facility
at which hazardous waste is intentionally placed into or on the
land or water, and at which hazardous waste will remain after
closure.  The term disposal facility does not include a corrective
action management unit into which remediation wastes are
placed.

(k)  "Draft permit" means a document prepared under
Section R315-124-6 indicating the Director's tentative decision
to issue or deny, modify, revoke and reissue, terminate, or
reissue a permit.  A notice of intent to terminate a permit, and a
notice of intent to deny a permit, as discussed in Section R315-
124-5, are types of draft permits.  A denial of a request for
modification, revocation and reissuance, or termination, as
discussed in Section R315-124-5 is not a "draft permit."  A
proposed permit is not a draft permit.

(l)  "Elementary neutralization unit" means a device which:
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(1)  Is used for neutralizing wastes only because they
exhibit the corrosivity characteristic defined in Section R315-
261-22, or are listed in Sections R315-261-30 through 35 only
for this reason; and

(2)  Meets the definition of tank, tank system, container,
transport vehicle, or vessel in Section R315-260-10.

(m)  "Emergency permit" means a permit issued in
accordance with Section R315-270-61.

(n)  "Environmental Protection Agency (EPA)" means the
United States Environmental Protection Agency.

(o)  "EPA" means the United States Environmental
Protection Agency.

(p)  "Existing hazardous waste management (HWM)
facility" or "existing facility" means a facility which was in
operation or for which construction commenced on or before
November 19, 1980.  A facility has commenced construction if:

(1)  The owner or operator has obtained the Federal, State
and local approvals or permits necessary to begin physical
construction; and either

(2)(i)  A continuous on-site, physical construction program
has begun; or

(ii)  The owner or operator has entered into contractual
obligations which cannot be cancelled or modified without
substantial loss-for physical construction of the facility to be
completed within a reasonable time.

(q)  "Facility mailing list" means the mailing list for a
facility maintained by the Director in accordance with
Subsection R315-124-10(c)(1)(ix).

(r)  "Facility" or "activity" means any HWM facility or any
other facility or activity, including land or appurtenances
thereto, that is subject to regulation under Sections 19-6-101
through 125.

(s)  "Federal, State and local approvals or permits necessary
to begin physical construction" means permits and approvals
required under Federal, State or local hazardous waste control
statutes, regulations or ordinances.

(t)  "Functionally equivalent component" means a
component which performs the same function or measurement
and which meets or exceeds the performance specifications of
another component.

(u)  "Generator" means any person, by site location, whose
act, or process produces "hazardous waste" identified or listed
in Rule R315-261.

(v)  "Ground water" means water below the land surface in
a zone of saturation.

(w)  "Hazardous waste" means a hazardous waste as
defined in Section 19-6-102 and further defined in Section
R315-261-3.

(x)  "Hazardous Waste Management facility" means all
contiguous land, and structures, other appurtenances, and
improvements on the land, used for treating, storing, or
disposing of hazardous waste.  A facility may consist of several
treatment, storage, or disposal operational units, for example,
one or more landfills, surface impoundments, or combinations
of them.

(y)  "HWM facility" means Hazardous Waste Management
facility.

(z)  "Injection well" means a well into which fluids are
being injected.

(aa)  "In operation" means a facility which is treating,
storing, or disposing of hazardous waste.

(bb)  "Major facility" means any facility or activity
classified as such by the Regional Administrator in conjunction
with the Director.

(cc)  "Manifest' means the shipping document originated
and signed by the generator which contains the information
required by Sections R315-262-20 through 27.

(dd)  "National Pollutant Discharge Elimination System"
means the national program for issuing, modifying, revoking

and reissuing, terminating, monitoring and enforcing permits,
and imposing and enforcing pretreatment requirements, under
sections 307, 402, 318, and 405 of the CWA.  The term includes
an approved program.

(ee)  "NPDES" means National Pollutant Discharge
Elimination System.

(ff)  "New HWM facility" means a Hazardous Waste
Management facility which began operation or for which
construction commenced after November 19, 1980.

(gg)  "Off-site" means any site which is not on-site.
(hh)  "On-site" means on the same or geographically

contiguous property which may be divided by public or private
right(s)-of-way, provided the entrance and exit between the
properties is at a cross-roads intersection, and access is by
crossing as opposed to going along, the right(s)-of-way.  Non-
contiguous properties owned by the same person but connected
by a right-of-way which the person controls and to which the
public does not have access, is also considered on-site property.

(ii)  "Owner or operator" means the owner or operator of
any facility or activity subject to regulation under Sections 19-6-
101 through 125.

(jj)  "Permit" means an operation plan under Section 19-6-
108 to implement the requirements of Rules R315-270 and 124. 
Permit includes permit by rule, Section R315-270-60, and
emergency permit, Section R315-270-61.  Permit does not
include interim status, Sections R315-270-70 through 73, or any
permit which has not been the subject of final action by the
Director, such as a draft permit or a proposed permit.

(kk)  "Permit-by-rule" means a provision of these rules
stating that a facility or activity is deemed to have a permit if it
meets the requirements of the provision.

(ll)  "Person" means person as defined in Subsection 19-1-
103(4).

(mm)  "Physical construction" means excavation,
movement of earth, erection of forms or structures, or similar
activity to prepare an HWM facility to accept hazardous waste.

(nn)  "POTW" means publicly owned treatment works.
(oo)  "Publicly owned treatment works" means any device

or system used in the treatment, including recycling and
reclamation, of municipal sewage or industrial wastes of a liquid
nature which is owned by a State or municipality.  This
definition includes sewers, pipes, or other conveyances only if
they convey wastewater to a POTW providing treatment.

(pp)  "RCRA" means the Solid Waste Disposal Act as
amended by the Resource Conservation and Recovery Act of
1976, Pub. L. 94-580, as amended by Pub. L. 95-609 and Pub.
L. 96-482, 42 U.S.C. 6901 et seq.

(qq)  "Regional Administrator" means the Regional
Administrator of the appropriate Regional Office of the
Environmental Protection Agency or the authorized
representative of the Regional Administrator.

(rr)  "Remedial Action Plan" (RAP) means a special form
of permit that a facility owner or operator may obtain instead of
a permit issued under Sections R315-270-3 through 66, to
authorize the treatment, storage or disposal of hazardous
remediation waste, as defined in Section R315-260-10, at a
remediation waste management site.

(ss)  "Schedule of compliance" means a schedule of
remedial measures included in a permit, including an
enforceable sequence of interim requirements, for example,
actions, operations, or milestone events, leading to compliance
with Sections 19-6-101 through 125 and rules adopted
thereunder.

(tt)  "SDWA" means the Safe Drinking Water Act, Pub. L.
95-523, as amended by Pub. L. 95-1900; 42 U.S.C. 3001 et seq.

(uu)  "Site" means the land or water area where any facility
or activity is physically located or conducted, including adjacent
land used in connection with the facility or activity.

(vv)  "State" means any of the 50 States, the District of
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Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin
Islands, American Samoa, and the Commonwealth of the
Northern Mariana Islands.

(ww)  "Storage" means the holding of hazardous waste for
a temporary period, at the end of which the hazardous waste is
treated, disposed, or stored elsewhere.

(xx)  "Transfer facility" means any transportation-related
facility including loading docks, parking areas, storage areas and
other similar areas where shipments of hazardous waste are held
during the normal course of transportation.

(yy)  "Transporter" means a person engaged in the off-site
transportation of hazardous waste by air, rail, highway or water.

(zz)  "Treatment" means any method, technique, or process,
including neutralization, designed to change the physical,
chemical, or biological character or composition of any
hazardous waste so as to neutralize such wastes, or so as to
recover energy or material resources from the waste, or so as to
render such waste non-hazardous, or less hazardous; safer to
transport, store, or dispose of; or amenable for recovery,
amenable for storage, or reduced in volume.

(aaa)  "UIC" means the Underground Injection Control
Program under part C of the Safe Drinking Water Act, including
an approved program.

(bbb)  "Underground injection" means a well injection.
(ccc)  "Underground source of drinking water" means an

aquifer or its portion:
(1)(i) Which supplies any public water system; or
(ii)  Which contains a sufficient quantity of ground water

to supply a public water system; and
(A)  Currently supplies drinking water for human

consumption; or
(B)  Contains fewer than 10,000 mg/l total dissolved solids;

and
(2)  Which is not an exempted aquifer.
(ddd)  "USDW" means underground source of drinking

water.
(eee)  "Wastewater treatment unit" means a device which:
(1)  Is part of a wastewater treatment facility which is

subject to regulation under Rule R317-1 through 15; and
(2)  Receives and treats or stores an influent wastewater

which is a hazardous waste as defined in Section R315-261-3,
or generates and accumulates a wastewater treatment sludge
which is a hazardous waste as defined in Section R315-261-3,
or treats or stores a wastewater treatment sludge which is a
hazardous waste as defined in Section R315-261-3; and

(3)  Meets the definition of tank or tank system in Section
R315-260-10.

R315-270-4.  Hazardous Waste Permit Program -- Effect of
a Permit.

(a)(1)  Compliance with a permit during its term constitutes
compliance, for purposes of enforcement, with Rules R315-260
through 266, 268, 270 and 124 except for those requirements
not included in the permit which:

(i)  Become effective by statute;
(ii)  Are promulgated under Rule R315-268 restricting the

placement of hazardous wastes in or on the land;
(iii)  Are promulgated under Rule R315-264 regarding leak

detection systems for new and replacement surface
impoundment, waste pile, and landfill units, and lateral
expansions of surface impoundment, waste pile, and landfill
units.  The leak detection system requirements include double
liners, CQA programs, monitoring, action leakage rates, and
response action plans, and shall be implemented through the
procedures of Section R315-270-42 Class 1 permit
modifications; or

(iv)  Are promulgated under 40 CFR 265.1030 through
1035, 1050 through 1064, or 1080 through 1090, which are
adopted by reference limiting air emissions.

(2)  A permit may be modified, revoked and reissued, or
terminated during its term for cause as set forth in Sections
R315-270-41 and 43, or the permit may be modified upon the
request of the permittee as set forth in Section R315-270-42.

(b)  The issuance of a permit does not convey any property
rights of any sort, or any exclusive privilege.

(c)  The issuance of a permit does not authorize any injury
to persons or property or invasion of other private rights, or any
infringement of State or local law or regulations.

R315-270-10.  Hazardous Waste Permit Program -- General
Application Requirements.

(a)  Applying for a permit.  Below is information on how
to obtain a permit and where to find requirements for specific
permits:

(1)  If you are covered by permits by rule, Section R315-
270-60, you need not apply.

(2)  If you currently have interim status, you shall apply for
permits when required by the Director.

(3)  If you are required to have a permit, including new
applicants and permittees with expiring permits, you shall
complete, sign, and submit an application to the Director, as
described in Section R315-270-10 and Sections R315-270-70
through 73.

(4)  If you are seeking an emergency permit, the procedures
for application, issuance, and administration are found
exclusively in Section R315-270-61.

(5)  If you are seeking a research, development, and
demonstration permit, the procedures for application, issuance,
and administration are found exclusively in Section R315-270-
65.

(b)  Who applies? When a facility or activity is owned by
one person but is operated by another person, it is the operator's
duty to obtain a permit, except that the owner shall also sign the
permit application.

(c)  Completeness.
(1)  The Director shall not issue a permit before receiving

a complete application for a permit except for permits by rule,
or emergency permits.  An application for a permit is complete
when the Director receives an application form and any
supplemental information which are completed to the Director's
satisfaction.  An application for a permit is complete
notwithstanding the failure of the owner or operator to submit
the exposure information described in Subsection R315-270-
10(j).  The Director may deny a permit for the active life of a
hazardous waste management facility or unit before receiving a
complete application for a permit.

(2)  The Director shall review for completeness every
permit application.  Each permit application submitted by a new
hazardous waste management facility, should be reviewed for
completeness by the Director in accordance with the applicable
review periods of 19-6-108.  Upon completing the review, the
Director shall notify the applicant in writing whether the permit
application is complete.  If the permit application is incomplete,
the Director shall list the information necessary to make the
permit application complete.  When the permit application is for
an existing hazardous waste management facility, the Director
shall specify in the notice of deficiency a date for submitting the
necessary information.  The Director shall review information
submitted in response to a notice of deficiency within 30 days
after receipt.  The Director shall notify the applicant that the
permit application is complete upon receiving this information. 
After the permit application is complete, the Director may
request additional information from an applicant but only when
necessary to clarify, modify, or supplement previously
submitted material.

(3)  If an applicant fails or refuses to correct deficiencies in
the permit application, the permit application may be denied and
appropriate enforcement actions may be taken under the



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 75

applicable provisions of the Utah Solid and Hazardous Waste
Act.

(d)  Information requirements.  All applicants for permits
shall provide information set forth in Section R315-270-13 and
applicable sections in Sections R315-270-14 through 29 to the
Director, using the application form provided by the Director, if
the Director has made such forms available.

(e)  Existing HWM facilities and interim status
qualifications.

(1)  Owners and operators of existing hazardous waste
management facilities or of hazardous waste management
facilities in existence on the effective date of statutory or
regulatory amendments under Sections 19-6-101 through 125
that render the facility subject to the requirement to have a
permit shall submit part A of their permit application no later
than:

(i)  Six months after the date of publication of regulations
which first require them to comply with the standards set forth
in Rules R315-265 or 266, or

(ii)  Thirty days after the date they first become subject to
the standards set forth in Rules R315-265 or 266, whichever
first occurs.

(iii)  For generators generating greater than 100 kilograms
but less than 1000 kilograms of hazardous waste in a calendar
month and treats, stores, or disposes of these wastes on-site, by
March 24, 1987.

(2)  Reserved
(3)  The Director may by compliance order extend the date

by which the owner and operator of an existing hazardous waste
management facility shall submit part A of their permit
application.

(4)  The owner or operator of an existing hazardous waste
management facility may be required to submit part B of their
permit application.  The Director may require submission of part
B.  Any owner or operator shall be allowed at least six months
from the date of request to submit part B of the application. 
Any owner or operator of an existing hazardous waste
management facility may voluntarily submit part B of the
application at any time.  Notwithstanding the above, any owner
or operator of an existing hazardous waste management facility
shall submit a part B permit application in accordance with the
dates specified in Section R315-270-73.  Any owner or operator
of a land disposal facility in existence on the effective date of
statutory or regulatory amendments under Sections 19-6-101
through 125 that render the facility subject to the requirement to
have a permit shall submit a part B application in accordance
with the dates specified in Section R315-270-73.

(5)  Failure to furnish a requested part B application on
time, or to furnish in full the information required by the part B
application, is grounds for termination of interim status under
Rule R315-124.

(f)  New HWM facilities.
(1)  Except as provided in Subsection R315-270-10(f)(3),

no person shall begin physical construction of a new HWM
facility without having submitted parts A and B of the permit
application and having received a finally effective permit.

(2)  An application for a permit for a new hazardous waste
management facility, including both Parts A and B, may be filed
any time after promulgation of those standards in Sections
R315-264-170 through 1202 applicable to such facility.  The
application shall be filed with the Director.  Except as provided
in Subsection R315-270-10(f)(3), all applications shall be
submitted at least 180 days before physical construction is
expected to commence.

(3)  Notwithstanding Subsection R315-270-10(f)(1), the
owner or operator of a facility approved for the incineration of
polychlorinated biphenyls may, at any time after construction or
operation of such facility has begun, file an application for a
permit to incinerate hazardous waste authorizing such facility to

incinerate waste identified or listed under Rule R315-261.
(g)  Updating permit applications.
(1)  If any owner or operator of a hazardous waste

management facility has filed Part A of a permit application and
has not yet filed part B, the owner or operator shall file an
amended part A application:

(i)  With the Director, within six months after the
promulgation of revised regulations under Rule R315-261
listing or identifying additional hazardous wastes, if the facility
is treating, storing or disposing of any of those newly listed or
identified wastes.

(ii)  With the Director no later than the effective date of
regulatory provisions listing or designating wastes as hazardous
in addition to those listed or designated previously, if the facility
is treating storing or disposing of any of those newly listed or
designated wastes; or

(iii)  As necessary to comply with provisions of Section
R315-270-72 for changes during interim status.  Revised Part A
applications necessary to comply with the provisions of Section
R315-270-72 shall be filed with the Director.

(2)  The owner or operator of a facility who fails to comply
with the updating requirements of Subsection R315-270-
10(g)(1) does not receive interim status as to the wastes not
covered by duly filed part A applications.

(h)  Reapplying for a permit.  Owners and operators that
have an effective permit and want to reapply for a new one,
shall:

(1)  Submit a new application at least 180 days before the
expiration date of the effective permit, unless the Director
allows a later date;

(2)  The Director may not allow submittal of applications
or Notices of Intent later than the expiration date of the existing
permit, except as allowed by Subsection R315-270-51(e)(2).

(i)  Recordkeeping.  Applicants shall keep records of all
data used to complete permit applications and any supplemental
information submitted under Subsection R315-270-10(d) and
Sections R315-270-13 through 21 for a period of at least 3 years
from the date the application is signed.

(j)  Exposure information.
(1)  Any part B permit application submitted by an owner

or operator of a facility that stores, treats, or disposes of
hazardous waste in a surface impoundment or a landfill shall be
accompanied by information, reasonably ascertainable by the
owner or operator, on the potential for the public to be exposed
to hazardous wastes or hazardous constituents through releases
related to the unit.  At a minimum, such information shall
address:

(i)  Reasonably foreseeable potential releases from both
normal operations and accidents at the unit, including releases
associated with transportation to or from the unit;

(ii)  The potential pathways of human exposure to
hazardous wastes or constituents resulting from the releases
described under Subsection R315-270-10(j)(1)(i); and

(iii)  The potential magnitude and nature of the human
exposure resulting from such releases.

(2)  Owners and operators of a landfill or a surface
impoundment who have already submitted a part B application
shall submit the exposure information required in Subsection
R315-270-10(j)(1).

(k)  The Director may require a permittee or an applicant
to submit information in order to establish permit conditions
under Sections R315-270-32(b)(2) and 50(d).

(l)  If the Director concludes, based on one or more of the
factors listed in Subsection R315-270-10(l)(1) that compliance
with the standards of Subsection R307-214-2(39) which
incorporates 40 CFR part 63, subpart EEE alone may not be
protective of human health or the environment, the Director
shall require the additional information or assessment(s)
necessary to determine whether additional controls are
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necessary to ensure protection of human health and the
environment.  This includes information necessary to evaluate
the potential risk to human health and/or the environment
resulting from both direct and indirect exposure pathways.  The
Director may also require a permittee or applicant to provide
information necessary to determine whether such an
assessment(s) should be required.

(1)  The Director shall base the evaluation of whether
compliance with the standards of Subsection R307-214-2(39)
which incorporates 40 CFR part 63, subpart EEE alone is
protective of human health or the environment on factors
relevant to the potential risk from a hazardous waste combustion
unit, including, as appropriate, any of the following factors:

(i)  Particular site-specific considerations such as proximity
to receptors, such as schools, hospitals, nursing homes, day care
centers, parks, community activity centers, or other potentially
sensitive receptors, unique dispersion patterns, etc.;

(ii)  Identities and quantities of emissions of persistent,
bioaccumulative or toxic pollutants considering enforceable
controls in place to limit those pollutants;

(iii)  Identities and quantities of nondioxin products of
incomplete combustion most likely to be emitted and to pose
significant risk based on known toxicities, confirmation of
which should be made through emissions testing;

(iv)  Identities and quantities of other off-site sources of
pollutants in proximity of the facility that significantly influence
interpretation of a facility-specific risk assessment;

(v)  Presence of significant ecological considerations, such
as the proximity of a particularly sensitive ecological area;

(vi)  Volume and types of wastes, for example wastes
containing highly toxic constituents;

(vii)  Other on-site sources of hazardous air pollutants that
significantly influence interpretation of the risk posed by the
operation of the source in question;

(viii)  Adequacy of any previously conducted risk
assessment, given any subsequent changes in conditions likely
to affect risk; and

(ix)  Such other factors as may be appropriate.

R315-270-11.  Hazardous Waste Permit Program --
Signatories to Permit Applications and Reports.

(a)  Applications.  All permit applications shall be signed
as follows:

(1)  For a corporation: By a principal executive officer of
at least the level of vice-president;

(2)  For a partnership or sole proprietorship; by a general
partner or the proprietor, respectively; or

(3)  For a municipality, State, Federal, or other public
agency: by either a principal executive officer or ranking elected
official.

(b)  Reports.  All reports required by permits and other
information requested by the Director shall be signed by a
person described in Subsection R315-270-11(a), or by a duly
authorized representative of that person.  A person is a duly
authorized representative only if:

(1)  The authorization is made in writing by a person
described in Subsection R315-270-11(a);

(2)  The authorization specifies either an individual or a
position having responsibility for overall operation of the
regulated facility or activity such as the position of plant
manager, operator of a well or a well field, superintendent, or
position of equivalent responsibility.  A duly authorized
representative may thus be either a named individual or any
individual occupying a named position; and

(3)  The written authorization is submitted to the Director.
(c)  Changes to authorization.  If an authorization under

Subsection R315-270-11(b) is no longer accurate because a
different individual or position has responsibility for the overall
operation of the facility, a new authorization satisfying the

requirements of Subsection R315-270-11(b) shall be submitted
to the Director prior to or together with any reports,
information, or applications to be signed by an authorized
representative.

(d)(1)  Any person signing a document under Subsection
R315-270-11(a) or (b) shall make the following certification:

I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision
according to a system designed to assure that qualified
personnel properly gather and evaluate the information
submitted.  Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete. 
I am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations.

(2)  For remedial action plans (RAPs) under Sections
R315-270-79 through 230, if the operator certifies according to
Subsection R315-270-11(d)(1), then the owner may choose to
make the following certification instead of the certification in
Subsection R315-270-11(d)(1):

Based on my knowledge of the conditions of the property
described in the RAP and my inquiry of the person or persons
who manage the system referenced in the operator's
certification, or those persons directly responsible for gathering
the information, the information submitted is, to the best of my
knowledge and belief, true, accurate, and complete.  I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment
for knowing violations.

R315-270-12.  Hazardous Waste Permit Program --
Confidentiality of Information.

(a)  Any information provided to The Director under Rule
R315-270 shall be made available to the public to the extent and
in the manner authorized by Sections 63G-2-101 through 901.

(b)  Any person who submits information to the Director
in accordance with RuleR315-270 may assert a claim of
business confidentiality covering part or all of that information
by following the procedures set forth in Section 63G-2-309. 
Information covered by such a claim shall be disclosed by the
Director only to the extent, and by means of the procedures, set
forth Sections 63G-2-101 through 901.  However, if no claim
under Sections 63G-2-101 through 804 accompanies the
information when it is received by the Director, it may be made
available to the public without further notice to the person
submitting it.

(c)  Claims of confidentiality for the name and address of
any permit applicant or permittee shall be denied.

R315-270-13.  Hazardous Waste Permit Program -- Contents
of Part a of the Permit Application.

Part A of the permit application shall be submitted to the
Director and include the following information:

(a)  The activities conducted by the applicant which require
it to obtain a permit under Section 19-6-108.

(b)  Name, mailing address, and location, including latitude
and longitude of the facility for which the application is
submitted.

(c)  Up to four SIC codes which best reflect the principal
products or services provided by the facility.

(d)  The operator's name, address, telephone number,
ownership status, and status as Federal, State, private, public, or
other entity.

(e)  The name, address, and phone number of the owner of
the facility.

(f)  Whether the facility is located on Indian lands.
(g)  An indication of whether the facility is new or existing
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and whether it is a first or revised application.
(h)  For existing facilities,
(1)  a scale drawing of the facility showing the location of

all past, present, and future treatment, storage, and disposal
areas; and

(2)  photographs of the facility clearly delineating all
existing structures; existing treatment, storage, and disposal
areas; and sites of future treatment, storage, and disposal areas.

(i)  A description of the processes to be used for treating,
storing, and disposing of hazardous waste, and the design
capacity of these items.

(j)  A specification of the hazardous wastes listed or
designated under Rule R315-261 to be treated, stored, or
disposed of at the facility, an estimate of the quantity of such
wastes to be treated, stored, or disposed annually, and a general
description of the processes to be used for such wastes.

(k)  A listing of all permits or construction approvals
received or applied for under any of the following programs:

(1)  Hazardous Waste Management program under Sections
19-6-101 through 125 or under RCRA.

(2)  UIC program under the SWDA.
(3)  NPDES program under the CWA.
(4)  Prevention of Significant Deterioration (PSD) 

program under the Clean Air Act.
(5)  Nonattainment program under the Clean Air Act.
(6)  National Emission Standards for Hazardous Pollutants

(NESHAPS) preconstruction approval under the Clean Air Act.
(7)  Reserved
(8)  Dredge or fill permits under section 404 of the CWA.
(9)  Other relevant environmental permits, including State

permits.
(l)  A topographic map, or other map if a topographic map

is unavailable, extending one mile beyond the property
boundaries of the source, depicting the facility and each of its
intake and discharge structures; each of its hazardous waste
treatment, storage, or disposal facilities; each well where fluids
from the facility are injected underground; and those wells,
springs, other surface water bodies, and drinking water wells
listed in public records or otherwise known to the applicant
within 1/4 mile of the facility property boundary.

(m)  A brief description of the nature of the business.
(n)  For hazardous debris, a description of the debris

category(ies) and contaminant category(ies) to be treated, stored,
or disposed of at the facility.

R315-270-14.  Hazardous Waste Permit Program -- Contents
of Part B:  General Requirements.

(a)  Part B of the permit application consists of the general
information requirements of Section R315-270-14, and the
specific information requirements in Section R315-270-14
through 29 applicable to the facility.  The part B information
requirements presented in Sections R315-270-14 through 29
reflect the standards promulgated in Rule R315-264.  These
information requirements are necessary in order for the Director
to determine compliance with the Rule R315-264 standards.  If
owners and operators of hazardous waste management facilities
can demonstrate that the information prescribed in part B cannot
be provided to the extent required, the Director may make
allowance for submission of such information on a case-by-case
basis.  Information required in part B shall be submitted to the
Director and signed in accordance with the requirements in
Section R315-270-11.  Certain technical data, such as design
drawings and specifications, and engineering studies shall be
certified by a qualified Professional Engineer.  For post-closure
permits, only the information specified in Section R315-270-28
is required in part B of the permit application.

(b)  General information requirements.  The following
information is required for all hazardous waste management
facilities, except as Section R315-264-1 provides otherwise:

(1)  A general description of the facility.
(2)  Chemical and physical analyses of the hazardous waste

and hazardous debris to be handled at the facility.  At a
minimum, these analyses shall contain all the information which
must be known to treat, store, or dispose of the wastes properly
in accordance with Rule R315-264.

(3)  A copy of the waste analysis plan required by
Subsection R315-264-13(b) and, if applicable Subsection R315-
264-13(c).

(4)  A description of the security procedures and equipment
required by Section R315-264-14, or a justification
demonstrating the reasons for requesting a waiver of this
requirement.

(5)  A copy of the general inspection schedule required by
Subsection R315-264-15(b).  Include where applicable, as part
of the inspection schedule, specific requirements in Section
R315-264-174, Subsection R315-264-193(i), Sections R315-
264-195, 226, 254, 273, 303, 602, 1033, 1052, 1053, 1058,
1084, 1085, 1086, and 1088.

(6)  A justification of any request for a waiver(s) of the
preparedness and prevention requirements of Sections R315-
264-30 through 37.

(7)  A copy of the contingency plan required by Section
R315-264-50 through 56.  Include, where applicable, as part of
the contingency plan, specific requirements in Sections R315-
264-227, 255, and 200.

(8)  A description of procedures, structures, or equipment
used at the facility to:

(i)  Prevent hazards in unloading operations, for example,
ramps, special forklifts;

(ii)  Prevent runoff from hazardous waste handling areas to
other areas of the facility or environment, or to prevent flooding,
for example, berms, dikes, trenches;

(iii)  Prevent contamination of water supplies;
(iv)  Mitigate effects of equipment failure and power

outages;
(v)  Prevent undue exposure of personnel to hazardous

waste, for example, protective clothing; and
(vi)  Prevent releases to atmosphere.
(9)  A description of precautions to prevent accidental

ignition or reaction of ignitable, reactive, or incompatible wastes
as required to demonstrate compliance with Section R315-264-
17 including documentation demonstrating compliance with
Subsection R315-264-17(c).

(10)  Traffic pattern, estimated volume, number, types of
vehicles, and control, for example, show turns across traffic
lanes, and stacking lanes, if appropriate; describe access road
surfacing and load bearing capacity; show traffic control signals.

(11)  Facility location information;
(i)  In order to determine the applicability of the seismic

standard, Subsection R315-264-18(a), the owner or operator of
a new facility shall identify the political jurisdiction, e.g.,
county, township, or election district, in which the facility is
proposed to be located.  If the county or election district is not
listed in appendix VI of Rule R315-264, no further information
is required to demonstrate compliance with Subsection R315-
264-18(a).

(ii)  If the facility is proposed to be located in an area listed
in appendix VI of Rule R315-264, the owner or operator shall
demonstrate compliance with the seismic standard.  This
demonstration may be made using either published geologic
data or data obtained from field investigations carried out by the
applicant.  The information provided shall be of such quality to
be acceptable to geologists experienced in identifying and
evaluating seismic activity.  The information submitted shall
show that either:

(A)  No faults which have had displacement in Holocene
time are present, or no lineations which suggest the presence of
a fault, which have displacement in Holocene time, within 3,000
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feet of a facility are present, based on data from:
(1)  Published geologic studies,
(2)  Aerial reconnaissance of the area within a five-mile

radius from the facility.
(3)  An analysis of aerial photographs covering a 3,000 foot

radius of the facility, and
(4)  If needed to clarify the above data, a reconnaissance

based on walking portions of the area within 3,000 feet of the
facility, or

(B)  If faults, to include lineations, which have had
displacement in Holocene time are present within 3,000 feet of
a facility, no faults pass within 200 feet of the portions of the
facility where treatment, storage, or disposal of hazardous waste
will be conducted, based on data from a comprehensive geologic
analysis of the site.  Unless a site analysis is otherwise
conclusive concerning the absence of faults within 200 feet of
such portions of the facility data shall be obtained from a
subsurface exploration, trenching, of the area within a distance
no less than 200 feet from portions of the facility where
treatment, storage, or disposal of hazardous waste will be
conducted.  Such trenching shall be performed in a direction
that is perpendicular to known faults, which have had
displacement in Holocene time, passing within 3,000 feet of the
portions of the facility where treatment, storage, or disposal of
hazardous waste will be conducted.  Such investigation shall
document with supporting maps and other analyses, the location
of faults found.  The Guidance Manual for the Location
Standards provides greater detail on the content of each type of
seismic investigation and the appropriate conditions under
which each approach or a combination of approaches would be
used.

(iii)  Owners and operators of all facilities shall provide an
identification of whether the facility is located within a 100-year
floodplain.  This identification shall indicate the source of data
for such determination and include a copy of the relevant
Federal Insurance Administration (FIA) flood map, if used, or
the calculations and maps used where an FIA map is not
available.  Information shall also be provided identifying the
100-year flood level and any other special flooding factors, e.g.,
wave action, which shall be considered in designing,
constructing, operating, or maintaining the facility to withstand
washout from a 100-year flood.  Where maps for the National
Flood Insurance Program produced by the Federal Insurance
Administration of the Federal Emergency Management Agency
are available, they will normally be determinative of whether a
facility is located within or outside of the 100-year floodplain. 
However, where the FIA map excludes an area, usually areas of
the floodplain less than 200 feet in width, these areas shall be
considered and a determination made as to whether they are in
the 100-year floodplain.  Where FIA maps are not available for
a proposed facility location, the owner or operator shall use
equivalent mapping techniques to determine whether the facility
is within the 100-year floodplain, and if so located, what the
100-year flood elevation would be.

(iv)  Owners and operators of facilities located in the 100-
year floodplain shall provide the following information:

(A)  Engineering analysis to indicate the various
hydrodynamic and hydrostatic forces expected to result at the
site as consequence of a 100-year flood.

(B)  Structural or other engineering studies showing the
design of operational units, e.g., tanks, incinerators, and flood
protection devices, e.g., floodwalls, dikes, at the facility and
how these will prevent washout.

(C)  If applicable, and in lieu of Subsections R315-270-
14(b)(11)(iv)(A) and (B), a detailed description of procedures
to be followed to remove hazardous waste to safety before the
facility is flooded, including:

(I)  Timing of such movement relative to flood levels,
including estimated time to move the waste, to show that such

movement can be completed before floodwaters reach the
facility.

(II)  A description of the location(s) to which the waste will
be moved and demonstration that those facilities will be eligible
to receive hazardous waste in accordance with the regulations
under Rules R315-270, 124, and 264 through 266.

(III)  The planned procedures, equipment, and personnel to
be used and the means to ensure that such resources will be
available in time for use.

(IV)  The potential for accidental discharges of the waste
during movement.

(v)  Existing facilities NOT in compliance with Subsection
R315-264-18(b) shall provide a plan showing how the facility
will be brought into compliance and a schedule for compliance.

(12)  An outline of both the introductory and continuing
training programs by owners or operators to prepare persons to
operate or maintain the hazardous waste management facility in
a safe manner as required to demonstrate compliance with
Section R315-264-16.  A brief description of how training will
be designed to meet actual job tasks in accordance with
requirements in Subsection R315-264-16(a)(3).

(13)  A copy of the closure plan and, where applicable, the
post-closure plan required by Sections R315-264-112, 118, and
197.  Include, where applicable, as part of the plans, specific
requirements in Sections R315-264-178, 197, 228, 258, 280,
310, 351, 601, and 603.

(14)  For hazardous waste disposal units that have been
closed, documentation that notices required under Section
R315-264-119 have been filed.

(15)  The most recent closure cost estimate for the facility
prepared in accordance with Section R315-264-142 and a copy
of the documentation required to demonstrate financial
assurance under Section R315-264-143.  For a new facility, a
copy of the required documentation may be submitted 60 days
prior to the initial receipt of hazardous wastes, if that is later
than the submission of the part B.

(16)  Where applicable, the most recent post-closure cost
estimate for the facility prepared in accordance with Section
R315-264-144 plus a copy of the documentation required to
demonstrate financial assurance under Section R315-264-145. 
For a new facility, a copy of the required documentation may be
submitted 60 days prior to the initial receipt of hazardous
wastes, if that is later than the submission of the part B.

(17)  Where applicable, a copy of the insurance policy or
other documentation which comprises compliance with the
requirements of Section R315-264-147.  For a new facility,
documentation showing the amount of insurance meeting the
specification of Subsection R315-264-147(a) and, if applicable,
Subsection R315-264-147(b), that the owner or operator plans
to have in effect before initial receipt of hazardous waste for
treatment, storage, or disposal.  A request for a variance in the
amount of required coverage, for a new or existing facility, may
be submitted as specified in Subsection R315-264-147(c).

(18)  Where appropriate, proof of coverage by a State
financial mechanism in compliance with Section R315-264-149
or Section R315-264-150.

(19)  A topographic map showing a distance of 1,000 feet
around the facility at a scale of 2.5 centimeters, 1 inch, equal to
not more than 61.0 meters, 200 feet.  Contours shall be shown
on the map.  The contour interval shall be sufficient to clearly
show the pattern of surface water flow in the vicinity of and
from each operational unit of the facility.  For example,
contours with an interval of 1.5 meters, 5 feet, if relief is greater
than 6.1 meters, 20 feet, or an interval of 0.6 meters, 2 feet, if
relief is less than 6.1 meters, 20 feet.  Owners and operators of
hazardous waste management facilities located in mountainous
areas should use large contour intervals to adequately show
topographic profiles of facilities.  The map shall clearly show
the following:
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(i)  Map scale and date.
(ii)  100-year floodplain area.
(iii)  Surface waters including intermittent streams.
(iv)  Surrounding land uses, residential, commercial,

agricultural, recreational.
(v)  A wind rose, i.e., prevailing wind-speed and direction.
(vi)  Orientation of the map, north arrow.
(vii)  Legal boundaries of the hazardous waste management

facility site.
(viii)  Access control, fences, gates.
(ix)  Injection and withdrawal wells both on-site and off-

site.
(x)  Buildings; treatment, storage, or disposal operations;

or other structure, recreation areas, runoff control systems,
access and internal roads, storm, sanitary, and process sewerage
systems, loading and unloading areas, fire control facilities, etc.

(xi)  Barriers for drainage or flood control.
(xii)  Location of operational units within the hazardous

waste management facility site, where hazardous waste is, or
will be, treated, stored, or disposed, include equipment cleanup
areas.  For large hazardous waste management facilities the
Director may allow the use of other scales on a case-by-case
basis.

(20)  Applicants may be required to submit such
information as may be necessary to enable the Director to carry
out his duties under State and Federal laws.

(21)  For land disposal facilities, if a case-by-case
extension has been approved under Section R315-268-5 or a
petition has been approved under Section R315-268-6, a copy
of the notice of approval for the extension or petition is
required.

(22)  A summary of the pre-application meeting, along with
a list of attendees and their addresses, and copies of any written
comments or materials submitted at the meeting, as required
under Subsection R315-124-31(c).

(c)  Additional information requirements.  The following
additional information regarding protection of groundwater is
required from owners or operators of hazardous waste facilities
containing a regulated unit except as provided in Subsection
R315-264-90(b):

(1)  A summary of the ground-water monitoring data
obtained during the interim status period under 40 CFR 265.90
through 94, which are adopted by reference, where applicable.

(2)  Identification of the uppermost aquifer and aquifers
hydraulically interconnected beneath the facility property,
including ground-water flow direction and rate, and the basis for
such identification, i.e., the information obtained from
hydrogeologic investigations of the facility area.

(3)  On the topographic map required under Subsection
R315-270-14(b)(19), a delineation of the waste management
area, the property boundary, the proposed "point of compliance"
as defined under Section R315-264-95, the proposed location of
ground-water monitoring wells as required under Section R315-
264-97, and, to the extent possible, the information required in
Subsection R315-270-14(c)(2).

(4)  A description of any plume of contamination that has
entered the ground water from a regulated unit at the time that
the application was submitted that:

(i)  Delineates the extent of the plume on the topographic
map required under Subsection R315-270-14(b)(19);

(ii)  Identifies the concentration of each appendix IX, of
Rule R315-264, constituent throughout the plume or identifies
the maximum concentrations of each appendix IX constituent in
the plume.

(5)  Detailed plans and an engineering report describing the
proposed ground water monitoring program to be implemented
to meet the requirements of Section R315-264-97.

(6)  If the presence of hazardous constituents has not been
detected in the ground water at the time of permit application,

the owner or operator shall submit sufficient information,
supporting data, and analyses to establish a detection monitoring
program which meets the requirements of Section R315-264-98. 
This submission shall address the following items specified
under Section R315-264-98:

(i)  A proposed list of indicator parameters, waste
constituents, or reaction products that can provide a reliable
indication of the presence of hazardous constituents in the
ground water;

(ii)  A proposed ground-water monitoring system;
(iii)  Background values for each proposed monitoring

parameter or constituent, or procedures to calculate such values;
and

(iv)  A description of proposed sampling, analysis and
statistical comparison procedures to be utilized in evaluating
ground-water monitoring data.

(7)  If the presence of hazardous constituents has been
detected in the ground water at the point of compliance at the
time of the permit application, the owner or operator shall
submit sufficient information, supporting data, and analyses to
establish a compliance monitoring program which meets the
requirements of Section R315-264-99.  Except as provided in
Subsection R315-264-98(h)(5), the owner or operator shall also
submit an engineering feasibility plan for a corrective action
program necessary to meet the requirements of Section R315-
264-100, unless the owner or operator obtains written
authorization in advance from the Director to submit a proposed
permit schedule for submittal of such a plan.  To demonstrate
compliance with Section R315-264-99, the owner or operator
shall address the following items:

(i)  A description of the wastes previously handled at the
facility;

(ii)  A characterization of the contaminated ground water,
including concentrations of hazardous constituents;

(iii)  A list of hazardous constituents for which compliance
monitoring will be undertaken in accordance with Sections
R315-264-97 and 99;

(iv)  Proposed concentration limits for each hazardous
constituent, based on the criteria set forth in Subsection R315-
264-94(a), including a justification for establishing any alternate
concentration limits;

(v)  Detailed plans and an engineering report describing the
proposed ground-water monitoring system, in accordance with
the requirements of Section R315-264-97; and

(vi)  A description of proposed sampling, analysis and
statistical comparison procedures to be utilized in evaluating
ground-water monitoring data.

(8)  If hazardous constituents have been measured in the
ground water which exceed the concentration limits established
under Section R315-264-94 Table 1, or if ground water
monitoring conducted at the time of permit application under 40
CFR 265.90 through 94, which are adopted by reference, at the
waste boundary indicates the presence of hazardous constituents
from the facility in ground water over background
concentrations, the owner or operator shall submit sufficient
information, supporting data, and analyses to establish a
corrective action program which meets the requirements of
Section R315-264-100.  However, an owner or operator is not
required to submit information to establish a corrective action
program if he demonstrates to the Director that alternate
concentration limits will protect human health and the
environment after considering the criteria listed in Subsection
R315-264-94(b).  An owner or operator who is not required to
establish a corrective action program for this reason shall
instead submit sufficient information to establish a compliance
monitoring program which meets the requirements of Section
R315-264-99 and Subsection R315-270-14(c)(6).  To
demonstrate compliance with Section R315-264-100, the owner
or operator shall address, at a minimum, the following items:
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(i)  A characterization of the contaminated ground water,
including concentrations of hazardous constituents;

(ii)  The concentration limit for each hazardous constituent
found in the ground water as set forth in Section R315-264-94;

(iii)  Detailed plans and an engineering report describing
the corrective action to be taken; and

(iv)  A description of how the ground-water monitoring
program will demonstrate the adequacy of the corrective action.

(v)  The permit may contain a schedule for submittal of the
information required in Subsections R315-270-14(c)(8)(iii) and
(iv) provided the owner or operator obtains written authorization
from the Director prior to submittal of the complete permit
application.

(d)  Information requirements for solid waste management
units.

(1)  The following information is required for each solid
waste management unit at a facility seeking a permit:

(i)  The location of the unit on the topographic map
required under Subsection R315-270-14(b)(19).

(ii)  Designation of type of unit.
(iii)  General dimensions and structural description, supply

any available drawings.
(iv)  When the unit was operated.
(v)  Specification of all wastes that have been managed at

the unit, to the extent available.
(2)  The owner or operator of any facility containing one or

more solid waste management units shall submit all available
information pertaining to any release of hazardous wastes or
hazardous constituents from such unit or units.

(3)  The owner/operator shall conduct and provide the
results of sampling and analysis of groundwater, landsurface,
and subsurface strata, surface water, or air, which may include
the installation of wells, where the Director ascertains it is
necessary to complete a Facility Assessment that will determine
if a more complete investigation is necessary

R315-270-15.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Containers.

Except as otherwise provided in Section R315-264-170,
owners or operators of facilities that store containers of
hazardous waste shall provide the following additional
information:

(a)  A description of the containment system to demonstrate
compliance with Section R315-264-175.  Show at least the
following:

(1)  Basic design parameters, dimensions, and materials of
construction.

(2)  How the design promotes drainage or how containers
are kept from contact with standing liquids in the containment
system.

(3)  Capacity of the containment system relative to the
number and volume of containers to be stored.

(4)  Provisions for preventing or managing run-on.
(5)  How accumulated liquids can be analyzed and removed

to prevent overflow.
(b)  For storage areas that store containers holding wastes

that do not contain free liquids, a demonstration of compliance
with Subsection R315-264-175(c), including:

(1)  Test procedures and results or other documentation or
information to show that the wastes do not contain free liquids;
and

(2)  A description of how the storage area is designed or
operated to drain and remove liquids or how containers are kept
from contact with standing liquids.

(c)  Sketches, drawings, or data demonstrating compliance
with Section R315-264-176, location of buffer zone and
containers holding ignitable or reactive wastes, and Subsection
R315-264-177(c), location of incompatible wastes, where
applicable.

(d)  Where incompatible wastes are stored or otherwise
managed in containers, a description of the procedures used to
ensure compliance with Subsections R315-264-177(a) and (b),
and Subsections R315-264-17(b) and (c).

(e)  Information on air emission control equipment as
required in Section R315-270-27.

R315-270-16.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Tank Systems.

Except as otherwise provided in Section R315-264-190,
owners and operators of facilities that use tanks to store or treat
hazardous waste shall provide the following additional
information:

(a)  A written assessment that is reviewed and certified by
a qualified Professional Engineer as to the structural integrity
and suitability for handling hazardous waste of each tank
system, as required under Sections R315-264-191 and 192;

(b)  Dimensions and capacity of each tank;
(c)  Description of feed systems, safety cutoff, bypass

systems, and pressure controls, e.g., vents;
(d)  A diagram of piping, instrumentation, and process flow

for each tank system;
(e)  A description of materials and equipment used to

provide external corrosion protection, as required under
Subsection R315-264-192(a)(3)(ii);

(f)  For new tank systems, a detailed description of how the
tank system(s) will be installed in compliance with Subsections
R315-264-192(b), (c), (d), and (e);

(g)  Detailed plans and description of how the secondary
containment system for each tank system is or will be designed,
constructed, and operated to meet the requirements of
Subsections R315-264-193(a), (b), (c), (d), (e), and (f);

(h)  For tank systems for which a variance from the
requirements of Section R315-264-193 is sought, as provided
by Subsection R315-264-193(g):

(1)  Detailed plans and engineering and hydrogeologic
reports, as appropriate, describing alternate design and operating
practices that will, in conjunction with location aspects, prevent
the migration of any hazardous waste or hazardous constituents
into the ground water or surface water during the life of the
facility, or

(2)  A detailed assessment of the substantial present or
potential hazards posed to human health or the environment
should a release enter the environment.

(i)  Description of controls and practices to prevent spills
and overflows, as required under Subsection R315-264-194(b);
and

(j)  For tank systems in which ignitable, reactive, or
incompatible wastes are to be stored or treated, a description of
how operating procedures and tank system and facility design
will achieve compliance with the requirements of Sections
R315-264-198 and 199.

(k)  Information on air emission control equipment as
required in Section R315-270-27.

R315-270-17.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Surface
Impoundments.

Except as otherwise provided in Section R315-264-1,
owners and operators of facilities that store, treat or dispose of
hazardous waste in surface impoundments shall provide the
following additional information:

(a)  A list of the hazardous wastes placed or to be placed in
each surface impoundment;

(b)  Detailed plans and an engineering report describing
how the surface impoundment is designed and is or will be
constructed, operated, and maintained to meet the requirements
of Section R315-264-19 and Sections R315-264-221through
223, addressing the following items:
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(1)  The liner system, except for an existing portion of a
surface impoundment.  If an exemption from the requirement for
a liner is sought as provided by Subsection R315-264-221(b),
submit detailed plans and engineering and hydrogeologic
reports, as appropriate, describing alternate design and operating
practices that will, in conjunction with location aspects, prevent
the migration of any hazardous constituents into the ground
water or surface water at any future time;

(2)  The double liner and leak, leachate, detection,
collection, and removal system, if the surface impoundment
shall meet the requirements of Subsection R315-264-221(c).  If
an exemption from the requirements for double liners and a leak
detection, collection, and removal system or alternative design
is sought as provided by Subsections R315-264-221(d), (e), or
(f), submit appropriate information;

(3)  If the leak detection system is located in a saturated
zone, submit detailed plans and an engineering report explaining
the leak detection system design and operation, and the location
of the saturated zone in relation to the leak detection system;

(4)  The construction quality assurance (CQA) plan if
required under Section R315-264-19;

(5)  Proposed action leakage rate, with rationale, if required
under Section R315-264-222, and response action plan, if
required under Section R315-264-223;

(6)  Prevention of overtopping; and
(7)  Structural integrity of dikes;
(c)  A description of how each surface impoundment,

including the double liner system, leak detection system, cover
system, and appurtenances for control of overtopping, will be
inspected in order to meet the requirements of Subsections
R315-264-226(a), (b), and (d).  This information shall be
included in the inspection plan submitted under Subsection
R315-270-14(b)(5);

(d)  A certification by a qualified engineer which attests to
the structural integrity of each dike, as required under
Subsection R315-264-226(c).  For new units, the owner or
operator shall submit a statement by a qualified engineer that he
will provide such a certification upon completion of
construction in accordance with the plans and specifications;

(e)  A description of the procedure to be used for removing
a surface impoundment from service, as required under
Subsections R315-264-227(b) and (c).  This information should
be included in the contingency plan submitted under Subsection
R315-270-14(b)(7);

(f)  A description of how hazardous waste residues and
contaminated materials will be removed from the unit at closure,
as required under Subsection R315-264-228(a)(1).  For any
wastes not to be removed from the unit upon closure, the owner
or operator shall submit detailed plans and an engineering report
describing how Subsections R315-264-228(a)(2) and (b) will be
complied with.  This information should be included in the
closure plan and, where applicable, the post-closure plan
submitted under Subsection R315-270-14(b)(13);

(g)  If ignitable or reactive wastes are to be placed in a
surface impoundment, an explanation of how Section R315-
264-229 will be complied with;

(h)  If incompatible wastes, or incompatible wastes and
materials will be placed in a surface impoundment, an
explanation of how Section R315-264-230 will be complied
with.

(i)  A waste management plan for EPA Hazardous Waste
Nos.  FO20, FO21, FO22, FO23, FO26, and FO27 describing
how the surface impoundment is or will be designed,
constructed, operated, and maintained to meet the requirements
of Section R315-264-231.  This submission shall address the
following items as specified in Section R315-264-231:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

(j)  Information on air emission control equipment as
required in Section R315-270-27.

R315-270-18.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Waste Piles.

Except as otherwise provided in Section R315-264-1,
owners and operators of facilities that store or treat hazardous
waste in waste piles shall provide the following additional
information:

(a)  A list of hazardous wastes placed or to be placed in
each waste pile;

(b)  If an exemption is sought to Section R315-264-251
and Sections R315-264-90 through 101 as provided by
Subsection R315-264-250(c) or Subsection R315-264-90(b)(2),
an explanation of how the standards of Subsection R315-264-
250(c) will be complied with or detailed plans and an
engineering report describing how the requirements of
Subsection R315-264-90(b)(2) will be met.

(c)  Detailed plans and an engineering report describing
how the waste pile is designed and is or will be constructed,
operated, and maintained to meet the requirements of Sections
R315-264-19 and R315-264-251through 253, addressing the
following items:

(1)(i)  The liner system, except for an existing portion of a
waste pile, if the waste pile shall meet the requirements of
Subsection R315-264-251(a).  If an exemption from the
requirement for a liner is sought as provided by Subsection
R315-264-251(b), submit detailed plans, and engineering and
hydrogeological reports, as appropriate, describing alternate
designs and operating practices that will, in conjunction with
location aspects, prevent the migration of any hazardous
constituents into the ground water or surface water at any future
time;

(ii)  The double liner and leak, leachate, detection;
collection; and removal system, if the waste pile shall meet the
requirements of Subsection R315-264-251(c).  If an exemption
from the requirements for double liners and a leak detection,
collection, and removal system or alternative design is sought as
provided by Subsections R315-264-251(d), (e), or (f), submit
appropriate information;

(iii)  If the leak detection system is located in a saturated
zone, submit detailed plans and an engineering report explaining
the leak detection system design and operation, and the location
of the saturated zone in relation to the leak detection system;

(iv)  The construction quality assurance (CQA) plan if
required under Section R315-264-19;

(v)  Proposed action leakage rate, with rationale, if required
under Section R315-264-252, and response action plan, if
required under Section R315-264-253;

(2)  Control of run-on;
(3)  Control of run-off;
(4)  Management of collection and holding units associated

with run-on and run-off control systems; and
(5)  Control of wind dispersal of particulate matter, where

applicable;
(d)  A description of how each waste pile, including the

double liner system, leachate collection and removal system,
leak detection system, cover system, and appurtenances for
control of run-on and run-off, will be inspected in order to meet
the requirements of Subsections R315-264-254(a), (b), and (c). 
This information shall be included in the inspection plan
submitted under Subsection R315-270-14(b)(5);

(e)  If treatment is carried out on or in the pile, details of
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the process and equipment used, and the nature and quality of
the residuals;

(f)  If ignitable or reactive wastes are to be placed in a
waste pile, an explanation of how the requirements of Section
R315-264-256 will be complied with;

(g)  If incompatible wastes, or incompatible wastes and
materials will be placed in a waste pile, an explanation of how
Section R315-264-257 will be complied with;

(h)  A description of how hazardous waste residues and
contaminated materials will be removed from the waste pile at
closure, as required under Subsection R315-264-258(a).  For
any waste not to be removed from the waste pile upon closure,
the owner or operator shall submit detailed plans and an
engineering report describing how Subsections R315-264-
310(a) and (b) will be complied with.  This information should
be included in the closure plan and, where applicable, the post-
closure plan submitted under Subsection R315-270-14(b)(13).

(i)  A waste management plan for EPA Hazardous Waste
Nos.  FO20, FO21, FO22, FO23, FO26, and FO27 describing
how a waste pile that is not enclosed, as defined in Section
R315-264-250(c), is or will be designed, constructed, operated,
and maintained to meet the requirements of Section R315-264-
259.  This submission shall address the following items as
specified in Section R315-264-259:

(1)  The volume, physical, and chemical characteristics of
the wastes to be disposed in the waste pile, including their
potential to migrate through soil or to volatilize or escape into
the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

R315-270-19.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Incinerators.

Except as Subsection R315-264-340 and Subsection R315-
270-19(e) provide otherwise, owners and operators of facilities
that incinerate hazardous waste shall fulfill the requirements of
Subsection R315-270-19(a), (b), or (c).

(a)  When seeking an exemption under Subsection R315-
264-340 (b) or (c), Ignitable, corrosive, or reactive wastes only:

(1)  Documentation that the waste is listed as a hazardous
waste in Sections R315-261-30 through 35 solely because it is
ignitable, Hazard Code I, or corrosive, Hazard Code C, or both;
or

(2)  Documentation that the waste is listed as a hazardous
waste in Sections R315-261-30 through 35 solely because it is
reactive, Hazard Code R, for characteristics other than those
listed in Subsection R315-261-23(a)(4) and (5), and will not be
burned when other hazardous wastes are present in the
combustion zone; or

(3)  Documentation that the waste is a hazardous waste
solely because it possesses the characteristic of ignitability,
corrosivity, or both, as determined by the tests for characteristics
of hazardous waste under Sections R315-261-20 through 24; or

(4)  Documentation that the waste is a hazardous waste
solely because it possesses the reactivity characteristics listed in
Subsections R315-261-23(a)(1), (2), (3), (6), (7), or (8), and that
it will not be burned when other hazardous wastes are present in
the combustion zone; or

(b)  Submit a trial burn plan or the results of a trial burn,
including all required determinations, in accordance with
Section R315-270-62; or

(c)  In lieu of a trial burn, the applicant may submit the
following information:

(1)  An analysis of each waste or mixture of wastes to be
burned including:

(i)  Heat value of the waste in the form and composition in
which it will be burned.

(ii)  Viscosity, if applicable, or description of physical form
of the waste.

(iii)  An identification of any hazardous organic
constituents listed in Rule R315-261, appendix VIII, which are
present in the waste to be burned, except that the applicant need
not analyze for constituents listed in Rule R315-261, appendix
VIII, which would reasonably not be expected to be found in the
waste.  The constituents excluded from analysis shall be
identified and the basis for their exclusion stated.  The waste
analysis shall rely on appropriate analytical techniques.

(iv)  An approximate quantification of the hazardous
constituents identified in the waste, within the precision
produced by appropriate analytical methods.

(v)  A quantification of those hazardous constituents in the
waste which may be designated as POHC's based on data
submitted from other trial or operational burns which
demonstrate compliance with the performance standards in
Section R315-264-343.

(2)  A detailed engineering description of the incinerator,
including:

(i)  Manufacturer's name and model number of incinerator.
(ii)  Type of incinerator.
(iii)  Linear dimension of incinerator unit including cross

sectional area of combustion chamber.
(iv)  Description of auxiliary fuel system, type/feed.
(v)  Capacity of prime mover.
(vi)  Description of automatic waste feed cutoff system(s).
(vii)  Stack gas monitoring and pollution control

monitoring system.
(viii)  Nozzle and burner design.
(ix)  Construction materials.
(x)  Location and description of temperature, pressure, and

flow indicating devices and control devices.
(3)  A description and analysis of the waste to be burned

compared with the waste for which data from operational or trial
burns are provided to support the contention that a trial burn is
not needed.  The data should include those items listed in
Subsection R315-270-19(c)(1).  This analysis should specify the
POHC's which the applicant has identified in the waste for
which a permit is sought, and any differences from the POHC's
in the waste for which burn data are provided.

(4)  The design and operating conditions of the incinerator
unit to be used, compared with that for which comparative burn
data are available.

(5)  A description of the results submitted from any
previously conducted trial burn(s) including:

(i)  Sampling and analysis techniques used to calculate
performance standards in Section R315-264-343,

(ii)  Methods and results of monitoring temperatures, waste
feed rates, carbon monoxide, and an appropriate indicator of
combustion gas velocity, including a statement concerning the
precision and accuracy of this measurement,

(6)  The expected incinerator operation information to
demonstrate compliance with Sections R315-264-343 and 345
including:

(i)  Expected carbon monoxide (CO) level in the stack
exhaust gas.

(ii)  Waste feed rate.
(iii)  Combustion zone temperature.
(iv)  Indication of combustion gas velocity.
(v)  Expected stack gas volume, flow rate, and temperature.
(vi)  Computed residence time for waste in the combustion

zone.
(vii)  Expected hydrochloric acid removal efficiency.
(viii)  Expected fugitive emissions and their control

procedures.
(ix)  Proposed waste feed cut-off limits based on the
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identified significant operating parameters.
(7)  Such supplemental information as the Director finds

necessary to achieve the purposes of Subsection R315-270-
19(c).

(8)  Waste analysis data, including that submitted in
Subsection R315-270-19(c)(1), sufficient to allow the Director
to specify as permit Principal Organic Hazardous Constituents,
permit POHC's, those constituents for which destruction and
removal efficiencies will be required.

(d)  The Director shall approve a permit application
without a trial burn if he finds that:

(1)  The wastes are sufficiently similar; and
(2)  The incinerator units are sufficiently similar, and the

data from other trial burns are adequate to specify, under
Section R315-264-345, operating conditions that will ensure
that the performance standards in Section R315-264-343 shall
be met by the incinerator.

(e)  When an owner or operator of a hazardous waste
incineration unit becomes subject to permit requirements after
October 12, 2005, or when an owner or operator of an existing
hazardous waste incineration unit demonstrates compliance with
the air emission standards and limitations in Subsection R307-
214-2(39) which incorporates 40 CFR part 63, subpart EEE, i.e.,
by conducting a comprehensive performance test and submitting
a Notification of Compliance under 40 CFR 63.1207(j) and
63.1210(d) documenting compliance with all applicable
requirements of Subsection R307-214-2(39) which incorporates
40 CFR part 63, subpart EEE, the requirements of Section
R315-270-19 do not apply, except those provisions the Director
determines are necessary to ensure compliance with Subsections
R315-264-345(a) and (c) if the owner or operator elect to
comply with Subsection R315-270-235(a)(1)(i) to minimize
emissions of toxic compounds from startup, shutdown, and
malfunction events.  Nevertheless, the Director may apply the
provisions of Section R315-270-19, on a case-by-case basis, for
purposes of information collection in accordance with
Subsections R315-270-10(k) and (l), R315-270-32(b)(2), and
(b)(3).

R315-270-20.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Land Treatment
Facilities.

Except as otherwise provided in Section R315-264-1,
owners and operators of facilities that use land treatment to
dispose of hazardous waste shall provide the following
additional information:

(a)  A description of plans to conduct a treatment
demonstration as required under Section R315-264-272.  The
description shall include the following information;

(1)  The wastes for which the demonstration will be made
and the potential hazardous constituents in the waste;

(2)  The data sources to be used to make the demonstration,
e.g., literature, laboratory data, field data, or operating data;

(3)  Any specific laboratory or field test that will be
conducted, including:

(i)  The type of test, e.g., column leaching, degradation;
(ii)  Materials and methods, including analytical

procedures;
(iii)  Expected time for completion;
(iv)  Characteristics of the unit that will be simulated in the

demonstration, including treatment zone characteristics, climatic
conditions, and operating practices.

(b)  A description of a land treatment program, as required
under Section R315-264-271.  This information shall be
submitted with the plans for the treatment demonstration, and
updated following the treatment demonstration.  The land
treatment program shall address the following items:

(1)  The wastes to be land treated;
(2)  Design measures and operating practices necessary to

maximize treatment in accordance with Subsection R315-264-
273(a) including:

(i)  Waste application method and rate;
(ii)  Measures to control soil pH;
(iii)  Enhancement of microbial or chemical reactions;
(iv)  Control of moisture content;
(3)  Provisions for unsaturated zone monitoring, including:
(i)  Sampling equipment, procedures, and frequency;
(ii)  Procedures for selecting sampling locations;
(iii)  Analytical procedures;
(iv)  Chain of custody control;
(v)  Procedures for establishing background values;
(vi)  Statistical methods for interpreting results;
(vii)  The justification for any hazardous constituents

recommended for selection as principal hazardous constituents,
in accordance with the criteria for such selection in Subsection
R315-264-278(a);

(4)  A list of hazardous constituents reasonably expected to
be in, or derived from, the wastes to be land treated based on
waste analysis performed pursuant to Section R315-264-13;

(5)  The proposed dimensions of the treatment zone;
(c)  A description of how the unit is or will be designed,

constructed, operated, and maintained in order to meet the
requirements of Section R315-264-273.  This submission shall
address the following items:

(1)  Control of run-on;
(2)  Collection and control of run-off;
(3)  Minimization of run-off of hazardous constituents from

the treatment zone;
(4)  Management of collection and holding facilities

associated with run-on and run-off control systems;
(5)  Periodic inspection of the unit.  This information

should be included in the inspection plan submitted under
Subsection R315-270-14(b)(5);

(6)  Control of wind dispersal of particulate matter, if
applicable;

(d)  If food-chain crops are to be grown in or on the
treatment zone of the land treatment unit, a description of how
the demonstration required under Subsection R315-264-276(a)
will be conducted including:

(1)  Characteristics of the food-chain crop for which the
demonstration will be made.

(2)  Characteristics of the waste, treatment zone, and waste
application method and rate to be used in the demonstration;

(3)  Procedures for crop growth, sample collection, sample
analysis, and data evaluation;

(4)  Characteristics of the comparison crop including the
location and conditions under which it was or will be grown;

(e)  If food-chain crops are to be grown, and cadmium is
present in the land-treated waste, a description of how the
requirements of Subsection R315-264-276(b) will be complied
with;

(f)  A description of the vegetative cover to be applied to
closed portions of the facility, and a plan for maintaining such
cover during the post-closure care period, as required under
Subsections R315-264-280(a)(8) and R315-264-280(c)(2).  This
information should be included in the closure plan and, where
applicable, the post-closure care plan submitted under
Subsection R315-270-14(b)(13);

(g)  If ignitable or reactive wastes will be placed in or on
the treatment zone, an explanation of how the requirements of
Section R315-264-281 will be complied with;

(h)  If incompatible wastes, or incompatible wastes and
materials, will be placed in or on the same treatment zone, an
explanation of how Section R315-264-282 will be complied
with.

(i)  A waste management plan for EPA Hazardous Waste
Nos.  FO20, FO21, FO22, FO23, FO26, and FO27 describing
how a land treatment facility is or will be designed, constructed,
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operated, and maintained to meet the requirements of Section
R315-264-283.  This submission shall address the following
items as specified in Section R315-264-283:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

R315-270-21.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Landfills.

Except as otherwise provided in Section R315-264-1,
owners and operators of facilities that dispose of hazardous
waste in landfills shall provide the following additional
information:

(a)  A list of the hazardous wastes placed or to be placed in
each landfill or landfill cell;

(b)  Detailed plans and an engineering report describing
how the landfill is designed and is or will be constructed,
operated, and maintained to meet the requirements of Sections
R315-264-19 and Sections R315-264-301 through 303,
addressing the following items:

(1)(i)  The liner system, except for an existing portion of a
landfill, if the landfill shall meet the requirements of Subsection
R315-264-301(a).  If an exemption from the requirement for a
liner is sought as provided by Subsection R315-264-301(b),
submit detailed plans, and engineering and hydrogeological
reports, as appropriate, describing alternate designs and
operating practices that shall, in conjunction with location
aspects, prevent the migration of any hazardous constituents into
the ground water or surface water at any future time;

(ii)  The double liner and leak, leachate; detection;
collection; and removal system; if the landfill shall meet the
requirements of Subsection R315-264-301(c).  If an exemption
from the requirements for double liners and a leak detection,
collection, and removal system or alternative design is sought as
provided by Subsection R315-264-301(d), (e), or (f), submit
appropriate information;

(iii)  If the leak detection system is located in a saturated
zone, submit detailed plans and an engineering report explaining
the leak detection system design and operation, and the location
of the saturated zone in relation to the leak detection system;

(iv)  The construction quality assurance (CQA) plan if
required under Section R315-264-19;

(v)  Proposed action leakage rate, with rationale, if required
under Section R315-264-302, and response action plan, if
required under Section R315-264-303;

(2)  Control of run-on;
(3)  Control of run-off;
(4)  Management of collection and holding facilities

associated with run-on and run-off control systems; and
(5)  Control of wind dispersal of particulate matter, where

applicable;
(c)  A description of how each landfill, including the

double liner system, leachate collection and removal system,
leak detection system, cover system, and appurtenances for
control of run-on and run-off, will be inspected in order to meet
the requirements of Subsections R315-264-303(a), (b), and (c). 
This information shall be included in the inspection plan
submitted under Subsection R315-270-14(b)(5);

(d)  A description of how each landfill, including the liner
and cover systems, will be inspected in order to meet the
requirements of Subsections R315-264-303(a) and (b).  This
information should be included in the inspection plan submitted
under Subsection R315-270-14(b)(5).

(e)  Detailed plans and an engineering report describing the
final cover which will be applied to each landfill or landfill cell
at closure in accordance with Subsection R315-264-310(a), and
a description of how each landfill will be maintained and
monitored after closure in accordance with Subsection R315-
264-310(b).  This information should be included in the closure
and post-closure plans submitted under Subsection R315-270-
14(b)(13).

(f)  If ignitable or reactive wastes will be landfilled, an
explanation of how the standards of Section R315-264-312 will
be complied with;

(g)  If incompatible wastes, or incompatible wastes and
materials will be landfilled, an explanation of how Section
R315-264-313 will be complied with;

(h)  If bulk or non-containerized liquid waste or wastes
containing free liquids is to be landfilled prior to May 8, 1985,
an explanation of how the requirements of Subsection R315-
264-314(a) will be complied with;

(i)  If containers of hazardous waste are to be landfilled, an
explanation of how the requirements of Section R315-264-315
or Section R315-264-316, as applicable, will be complied with.

(j)  A waste management plan for EPA Hazardous Waste
Nos.  FO20, FO21, FO22, FO23, FO26, and FO27 describing
how a landfill is or will be designed, constructed, operated, and
maintained to meet the requirements of Section R315-264-317. 
This submission shall address the following items as specified
in Section R315-264-317:

(1)  The volume, physical, and chemical characteristics of
the wastes, including their potential to migrate through soil or
to volatilize or escape into the atmosphere;

(2)  The attenuative properties of underlying and
surrounding soils or other materials;

(3)  The mobilizing properties of other materials co-
disposed with these wastes; and

(4)  The effectiveness of additional treatment, design, or
monitoring techniques.

R315-270-22.  Hazardous Waste Permit Program Specific
Part B Information Requirements for Boilers and Industrial
Furnaces Burning Hazardous Waste.

When an owner or operator of a cement kiln, lightweight
aggregate kiln, solid fuel boiler, liquid fuel boiler, or
hydrochloric acid production furnace becomes subject to
Section 19-6-108 permit requirements after October 12, 2005,
or when an owner or operator of an existing cement kiln,
lightweight aggregate kiln, solid fuel boiler, liquid fuel boiler,
or hydrochloric acid production furnace demonstrates
compliance with the air emission standards and limitations in 40
CFR 63, subpart EEE, i.e., by conducting a comprehensive
performance test and submitting a Notification of Compliance
under 40 CFR 63.1207(j) and 63.1210(d) documenting
compliance with all applicable requirements of Subsection
R307-214-2(39) which incorporates 40 CFR part 63, subpart
EEE, the requirements of Section R315-270-22 do not apply. 
The requirements of Section R315-270-22 do apply, however,
if the Director determines certain provisions are necessary to
ensure compliance with Subsections R315-266-102(e)(1) and
(e)(2)(iii) if the owner or operator elects to comply with
Subsection R315-270-235(a)(1)(i) to minimize emissions of
toxic compounds from startup, shutdown, and malfunction
events; or if the facility is an area source and the owner or
operator elects to comply with the Sections R315-266-105
through 107 standards and associated requirements for
particulate matter, hydrogen chloride and chlorine gas, and non-
mercury metals; or the Director determines certain provisions
apply, on a case-by-case basis, for purposes of information
collection in accordance with Subsections R315-270-10(k),
R315-270-10(l), and Subsections R315-270-32(b)(2), and
32(b)(3).
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(a)  Trial burns
(1)  General.  Except as provided below, owners and

operators that are subject to the standards to control organic
emissions provided by Section R315-266-104, standards to
control particulate matter provided by Section R315-266-105,
standards to control metals emissions provided by Section
R315-266-106, or standards to control hydrogen chloride or
chlorine gas emissions provided by Section R315-266-107 shall
conduct a trial burn to demonstrate conformance with those
standards and shall submit a trial burn plan or the results of a
trial burn, including all required determinations, in accordance
with Section R315-270-66.

(i)  A trial burn to demonstrate conformance with a
particular emission standard may be waived under provisions of
Sections R315-266-104 through 107 and Subsections R315-
270-22(a)(2) through (a)(5); and

(ii)  The owner or operator may submit data in lieu of a trial
burn, as prescribed in Subsection R315-270-22 (a)(6).

(2)  Waiver of trial burn for DRE
(i)  Boilers operated under special operating requirements. 

When seeking to be permitted under Subsections R315-266-
104(a)(4) and R315-266-110 that automatically waive the DRE
trial burn, the owner or operator of a boiler shall submit
documentation that the boiler operates under the special
operating requirements provided by Section R315-266-110.

(ii)  Boilers and industrial furnaces burning low risk waste. 
When seeking to be permitted under the provisions for low risk
waste provided by Subsections R315-266-104(a)(5) and R315-
266-109(a) that waive the DRE trial burn, the owner or operator
shall submit:

(A)  Documentation that the device is operated in
conformance with the requirements of Subsection R315-266-
109(a)(1).

(B)  Results of analyses of each waste to be burned,
documenting the concentrations of nonmetal compounds listed
in appendix VIII of Rule R315-261, except for those
constituents that would reasonably not be expected to be in the
waste.  The constituents excluded from analysis shall be
identified and the basis for their exclusion explained.  The
analysis shall rely on appropriate analytical techniques.

(C)  Documentation of hazardous waste firing rates and
calculations of reasonable, worst-case emission rates of each
constituent identified in Subsection R315-270-22(a)(2)(ii)(B)
using procedures provided by Subsection R315-266-
109(a)(2)(ii).

(D)  Results of emissions dispersion modeling for
emissions identified in Subsection R315-270-22(a)(2)(ii)(C)
using modeling procedures prescribed by Subsection R315-266-
106(h).  The Director shall review the emission modeling
conducted by the applicant to determine conformance with these
procedures.  The Director shall either approve the modeling or
determine that alternate or supplementary modeling is
appropriate.

(E)  Documentation that the maximum annual average
ground level concentration of each constituent identified in
Subsection R315-270-22(a)(2)(ii)(B) quantified in conformance
with Subsection R315-270-22(a)(2)(ii)(D) does not exceed the
allowable ambient level established in appendices IV or V of
Rule R315-266.  The acceptable ambient concentration for
emitted constituents for which a specific Reference Air
Concentration has not been established in appendix IV or Risk-
Specific Dose has not been established in appendix V is 0.1
micrograms per cubic meter, as noted in the footnote to
appendix IV.

(3)  Waiver of trial burn for metals.  When seeking to be
permitted under the Tier I, or adjusted Tier I, metals feed rate
screening limits provided by Subsections R315-266-106 (b) and
(e) that control metals emissions without requiring a trial burn,
the owner or operator shall submit:

(i)  Documentation of the feed rate of hazardous waste,
other fuels, and industrial furnace feed stocks;

(ii)  Documentation of the concentration of each metal
controlled by Subsection R315-266-106(b) or (e) in the
hazardous waste, other fuels, and industrial furnace feedstocks,
and calculations of the total feed rate of each metal;

(iii)  Documentation of how the applicant shall ensure that
the Tier I feed rate screening limits provided by Subsection
R315-266-106(b) or (e) shall not be exceeded during the
averaging period provided by Subsection R315-266-106(b) or
(e);

(iv)  Documentation to support the determination of the
terrain-adjusted effective stack height, good engineering
practice stack height, terrain type, and land use as provided by
Subsections R315-266-106(b)(3) through (b)(5);

(v)  Documentation of compliance with the provisions of
Subsection R315-266-106(b)(6), if applicable, for facilities with
multiple stacks;

(vi)  Documentation that the facility does not fail the
criteria provided by Subsection R315-266-106(b)(7) for
eligibility to comply with the screening limits; and

(vii)  Proposed sampling and metals analysis plan for the
hazardous waste, other fuels, and industrial furnace feed stocks.

(4)  Waiver of trial burn for particulate matter.  When
seeking to be permitted under the low risk waste provisions of
Subsection R315-266-109(b) which waives the particulate
standard, and trial burn to demonstrate conformance with the
particulate standard, applicants shall submit documentation
supporting conformance with Subsections R315-270-
22(a)(2)(ii) and (a)(3).

(5)  Waiver of trial burn for HCl and Cl2.  When seeking to
be permitted under the Tier I, or adjusted Tier I, feed rate
screening limits for total chloride and chlorine provided by
Subsections R315-266-107(b)(1) and (e) that control emissions
of hydrogen chloride (HCl) and chlorine gas (Cl2) without
requiring a trial burn, the owner or operator shall submit:

(i)  Documentation of the feed rate of hazardous waste,
other fuels, and industrial furnace feed stocks;

(ii)  Documentation of the levels of total chloride and
chlorine in the hazardous waste, other fuels, and industrial
furnace feedstocks, and calculations of the total feed rate of total
chloride and chlorine;

(iii)  Documentation of how the applicant shall ensure that
the Tier I, or adjusted Tier I, feed rate screening limits provided
by Subsection R315-266-107(b)(1) or (e) shall not be exceeded
during the averaging period provided by Subsection R315-266-
107(b)(1) or (e);

(iv)  Documentation to support the determination of the
terrain-adjusted effective stack height, good engineering
practice stack height, terrain type, and land use as provided by
Subsection R315-266-107(b)(3);

(v)  Documentation of compliance with the provisions of
Subsection R315-266-107(b)(4), if applicable, for facilities with
multiple stacks;

(vi)  Documentation that the facility does not fail the
criteria provided by Subsection R315-266-107(b)(3) for
eligibility to comply with the screening limits; and

(vii)  Proposed sampling and analysis plan for total
chloride and chlorine for the hazardous waste, other fuels, and
industrial furnace feedstocks.

(6)  Data in lieu of trial burn.  The owner or operator may
seek an exemption from the trial burn requirements to
demonstrate conformance with Sections R315-266-104 through
107 and Section R315-270-66 by providing the information
required by Section R315-270-66 from previous compliance
testing of the device in conformance with Subsection R315-266-
103, or from compliance testing or trial or operational burns of
similar boilers or industrial furnaces burning similar hazardous
wastes under similar conditions.  If data from a similar device
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is used to support a trial burn waiver, the design and operating
information required by Section R315-270-66 shall be provided
for both the similar device and the device to which the data is to
be applied, and a comparison of the design and operating
information shall be provided.  The Director shall approve a
permit application without a trial burn if he finds that the
hazardous wastes are sufficiently similar, the devices are
sufficiently similar, the operating conditions are sufficiently
similar, and the data from other compliance tests, trial burns, or
operational burns are adequate to specify, under Section R315-
266-102, operating conditions that shall ensure conformance
with Subsection R315-266-102(c).  In addition, the following
information shall be submitted:

(i)  For a waiver from any trial burn:
(A)  A description and analysis of the hazardous waste to

be burned compared with the hazardous waste for which data
from compliance testing, or operational or trial burns are
provided to support the contention that a trial burn is not
needed;

(B)  The design and operating conditions of the boiler or
industrial furnace to be used, compared with that for which
comparative burn data are available; and

(C)  Such supplemental information as the Director finds
necessary to achieve the purposes of Subsection R315-270-
22(a).

(ii)  For a waiver of the DRE trial burn, the basis for
selection of POHCs used in the other trial or operational burns
which demonstrate compliance with the DRE performance
standard in Subsection R315-266-104(a).  This analysis should
specify the constituents in appendix VIII, Rule R315-261, that
the applicant has identified in the hazardous waste for which a
permit is sought, and any differences from the POHCs in the
hazardous waste for which burn data are provided.

(b)  Alternative HC limit for industrial furnaces with
organic matter in raw materials.  Owners and operators of
industrial furnaces requesting an alternative HC limit under
Subsection R315-266-104(f) shall submit the following
information at a minimum:

(1)  Documentation that the furnace is designed and
operated to minimize HC emissions from fuels and raw
materials;

(2)  Documentation of the proposed baseline flue gas HC,
and CO, concentration, including data on HC, and CO, levels
during tests when the facility produced normal products under
normal operating conditions from normal raw materials while
burning normal fuels and when not burning hazardous waste;

(3)  Test burn protocol to confirm the baseline HC, and
CO, level including information on the type and flow rate of all
feedstreams, point of introduction of all feedstreams, total
organic carbon content, or other appropriate measure of organic
content, of all nonfuel feedstreams, and operating conditions
that affect combustion of fuel(s) and destruction of hydrocarbon
emissions from nonfuel sources;

(4)  Trial burn plan to:
(i)  Demonstrate that flue gas HC, and CO, concentrations

when burning hazardous waste do not exceed the baseline HC,
and CO, level; and

(ii)  Identify the types and concentrations of organic
compounds listed in appendix VIII, Rule R315-261, that are
emitted when burning hazardous waste in conformance with
procedures prescribed by the Director;

(5)  Implementation plan to monitor over time changes in
the operation of the facility that could reduce the baseline HC
level and procedures to periodically confirm the baseline HC
level; and

(6)  Such other information as the Director finds necessary
to achieve the purposes of Subsection R315-270-22(b).

(c)  Alternative metals implementation approach.  When
seeking to be permitted under an alternative metals

implementation approach under Subsection R315-266-106(f),
the owner or operator shall submit documentation specifying
how the approach ensures compliance with the metals emissions
standards of Subsection R315-266-106(c) or (d) and how the
approach can be effectively implemented and monitored. 
Further, the owner or operator shall provide such other
information that the Director finds necessary to achieve the
purposes of Subsection R315-270-22(b).

(d)  Automatic waste feed cutoff system.  Owners and
operators shall submit information describing the automatic
waste feed cutoff system, including any pre-alarm systems that
may be used.

(e)  Direct transfer.  Owners and operators that use direct
transfer operations to feed hazardous waste from transport
vehicles, containers, as defined in Section R315-266-111,
directly to the boiler or industrial furnace shall submit
information supporting conformance with the standards for
direct transfer provided by Section R315-266-111.

(f)  Residues.  Owners and operators that claim that their
residues are excluded from regulation under the provisions of
Section R315-266-112 shall submit information adequate to
demonstrate conformance with those provisions.

R315-270-23.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Miscellaneous Units.

Except as otherwise provided in Section R315-264-600,
owners and operators of facilities that treat, store, or dispose of
hazardous waste in miscellaneous units shall provide the
following additional information:

(a)  A detailed description of the unit being used or
proposed for use, including the following:

(1)  Physical characteristics, materials of construction, and
dimensions of the unit;

(2)  Detailed plans and engineering reports describing how
the unit will be located, designed, constructed, operated,
maintained, monitored, inspected, and closed to comply with the
requirements of Sections R315-264-601 and 602; and

(3)  For disposal units, a detailed description of the plans
to comply with the post-closure requirements of Section R315-
264-603.

(b)  Detailed hydrologic, geologic, and meteorologic
assessments and land-use maps for the region surrounding the
site that address and ensure compliance of the unit with each
factor in the environmental performance standards of Section
R315-264-601.  If the applicant can demonstrate that he does
not violate the environmental performance standards of Section
R315-264-601 and the Director agrees with such demonstration,
preliminary hydrologic, geologic, and meteorologic assessments
will suffice.

(c)  Information on the potential pathways of exposure of
humans or environmental receptors to hazardous waste or
hazardous constituents and on the potential magnitude and
nature of such exposures.

(d)  For any treatment unit, a report on a demonstration of
the effectiveness of the treatment based on laboratory or field
data.

(e)  Any additional information determined by the Director
to be necessary for evaluation of compliance of the unit with the
environmental performance standards of Section R315-264-601.

R315-270-24.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Process Vents.

Except as otherwise provided in Section R315-264-1,
owners and operators of facilities that have process vents to
which Sections R315-264-1030 through 1036 applies shall
provide the following additional information:

(a)  For facilities that cannot install a closed-vent system
and control device to comply with the provisions of Sections
R315-264-1030 through 1036 on the effective date that the
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facility becomes subject to the provisions of Sections R315-264-
1030 through 1036 or 40 CFR 265.1030 through 1035, which
are adopted by reference, an implementation schedule as
specified in Subsection R315-264-1033(a)(2).

(b)  Documentation of compliance with the process vent
standards in Section R315-264-1032, including:

(1)  Information and data identifying all affected process
vents, annual throughput and operating hours of each affected
unit, estimated emission rates for each affected vent and for the
overall facility, i.e., the total emissions for all affected vents at
the facility, and the approximate location within the facility of
each affected unit, e.g., identify the hazardous waste
management units on a facility plot plan.

(2)  Information and data supporting estimates of vent
emissions and emission reduction achieved by add-on control
devices based on engineering calculations or source tests.  For
the purpose of determining compliance, estimates of vent
emissions and emission reductions shall be made using
operating parameter values, e.g., temperatures, flow rates, or
concentrations, that represent the conditions that exist when the
waste management unit is operating at the highest load or
capacity level reasonably expected to occur.

(3)  Information and data used to determine whether or not
a process vent is subject to the requirements of Section R315-
264-1032.

(c)  Where an owner or operator applies for permission to
use a control device other than a thermal vapor incinerator,
catalytic vapor incinerator, flare, boiler, process heater,
condenser, or carbon adsorption system to comply with the
requirements of Section R315-264-1032, and chooses to use test
data to determine the organic removal efficiency or the total
organic compound concentration achieved by the control device,
a performance test plan as specified in Subsection R315-264-
1035(b)(3).

(d)  Documentation of compliance with Section R315-264-
1033, including:

(1)  A list of all information references and sources used in
preparing the documentation.

(2)  Records, including the dates, of each compliance test
required by Subsection R315-264-1033(k).

(3)  A design analysis, specifications, drawings, schematics,
and piping and instrumentation diagrams based on the
appropriate sections of "APTI Course 415: Control of Gaseous
Emissions" or other engineering texts acceptable to the Director
that present basic control device information.  The design
analysis shall address the vent stream characteristics and control
device operation parameters as specified in Subsection R315-
264-1035(b)(4)(iii).

(4)  A statement signed and dated by the owner or operator
certifying that the operating parameters used in the design
analysis reasonably represent the conditions that exist when the
hazardous waste management unit is or would be operating at
the highest load or capacity level reasonably expected to occur.

(5)  A statement signed and dated by the owner or operator
certifying that the control device is designed to operate at an
efficiency of 95 weight percent or greater unless the total
organic emission limits of Subsection R315-264-1032(a) for
affected process vents at the facility can be attained by a control
device involving vapor recovery at an efficiency less than 95
weight percent.

R315-270-25.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Equipment.

Except as otherwise provided in Subsection R315-264-1,
owners and operators of facilities that have equipment to which
Sections R315-264-1050 through 1065 applies shall provide the
following additional information:

(a)  For each piece of equipment to which Sections R315-
264-1050 through 1065 applies:

(1)  Equipment identification number and hazardous waste
management unit identification.

(2)  Approximate locations within the facility, e.g., identify
the hazardous waste management unit on a facility plot plan.

(3)  Type of equipment, e.g., a pump or pipeline valve.
(4)  Percent by weight total organics in the hazardous waste

stream at the equipment.
(5)  Hazardous waste state at the equipment, e.g., gas/vapor

or liquid.
(6)  Method of compliance with the standard, e.g.,

"monthly leak detection and repair" or "equipped with dual
mechanical seals".

(b)  For facilities that cannot install a closed-vent system
and control device to comply with the provisions of Sections
R315-264-1050 through 1065 on the effective date that the
facility becomes subject to the provisions of Sections R315-
264-1050 through 1065 or 40 CFR 265.1050 through 1064,
which are adopted by reference, an implementation schedule as
specified in Subsection R315-264-1033(a)(2).

(c)  Where an owner or operator applies for permission to
use a control device other than a thermal vapor incinerator,
catalytic vapor incinerator, flare, boiler, process heater,
condenser, or carbon adsorption system and chooses to use test
data to determine the organic removal efficiency or the total
organic compound concentration achieved by the control
device, a performance test plan as specified in Subsection R315-
264-1035(b)(3).

(d)  Documentation that demonstrates compliance with the
equipment standards in Sections R315-264-1052 through 1059. 
This documentation shall contain the records required under
Section R315-264-1064.  The Director may request further
documentation before deciding if compliance has been
demonstrated.

(e)  Documentation to demonstrate compliance with
Section R315-264-1060 shall include the following information:

(1)  A list of all information references and sources used in
preparing the documentation.

(2)  Records, including the dates, of each compliance test
required by Subsection R315-264-1033(j).

(3)  A design analysis, specifications, drawings,
schematics, and piping and instrumentation diagrams based on
the appropriate sections of "APTI Course 415: Control of
Gaseous Emissions" or other engineering texts acceptable to the
Director that present basic control device information.  The
design analysis shall address the vent stream characteristics and
control device operation parameters as specified in Subsection
R315-264-1035(b)(4)(iii).

(4)  A statement signed and dated by the owner or operator
certifying that the operating parameters used in the design
analysis reasonably represent the conditions that exist when the
hazardous waste management unit is operating at the highest
load or capacity level reasonably expected to occur.

(5)  A statement signed and dated by the owner or operator
certifying that the control device is designed to operate at an
efficiency of 95 weight percent or greater.

R315-270-26.  Hazardous Waste Permit Program -- Special
Part B Information Requirements for Drip Pads.

Except as otherwise provided by Subsection R315-264-1,
owners and operators of hazardous waste treatment, storage, or
disposal facilities that collect, store, or treat hazardous waste on
drip pads shall provide the following additional information:

(a)  A list of hazardous wastes placed or to be placed on
each drip pad.

(b)  If an exemption is sought to Sections R315-264-90
through 101, as provided by Subsection R315-264-90, detailed
plans and an engineering report describing how the
requirements of Subsection R315-264-90(b)(2) shall be met.

(c)  Detailed plans and an engineering report describing
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how the drip pad is or will be designed, constructed, operated
and maintained to meet the requirements of Section R315-264-
573, including the as-built drawings and specifications.  This
submission shall address the following items as specified in
Section R315-264-571:

(1)  The design characteristics of the drip pad;
(2)  The liner system;
(3)  The leakage detection system, including the leak

detection system and how it is designed to detect the failure of
the drip pad or the presence of any releases of hazardous waste
or accumulated liquid at the earliest practicable time;

(4)  Practices designed to maintain drip pads;
(5)  The associated collection system;
(6)  Control of run-on to the drip pad;
(7)  Control of run-off from the drip pad;
(8)  The interval at which drippage and other materials will

be removed from the associated collection system and a
statement demonstrating that the interval will be sufficient to
prevent overflow onto the drip pad;

(9)  Procedures for cleaning the drip pad at least once every
seven days to ensure the removal of any accumulated residues
of waste or other materials, including but not limited to rinsing,
washing with detergents or other appropriate solvents, or steam
cleaning and provisions for documenting the date, time, and
cleaning procedure used each time the pad is cleaned.

(10)  Operating practices and procedures that will be
followed to ensure that tracking of hazardous waste or waste
constituents off the drip pad due to activities by personnel or
equipment is minimized;

(11)  Procedures for ensuring that, after removal from the
treatment vessel, treated wood from pressure and non-pressure
processes is held on the drip pad until drippage has ceased,
including recordkeeping practices;

(12)  Provisions for ensuring that collection and holding
units associated with the run-on and run-off control systems are
emptied or otherwise managed as soon as possible after storms
to maintain design capacity of the system;

(13)  If treatment is carried out on the drip pad, details of
the process equipment used, and the nature and quality of the
residuals.

(14)  A description of how each drip pad, including
appurtenances for control of run-on and run-off, will be
inspected in order to meet the requirements of Section R315-
264-573.  This information should be included in the inspection
plan submitted under Subsection R315-270-14(b)(5).

(15)  A certification signed by a qualified Professional
Engineer, stating that the drip pad design meets the requirements
of Subsection R315-264-573(a) through (f).

(16)  A description of how hazardous waste residues and
contaminated materials will be removed from the drip pad at
closure, as required under Subsection R315-264-575(a).  For
any waste not to be removed from the drip pad upon closure, the
owner or operator shall submit detailed plans and an engineering
report describing how Subsections R315-264-310 (a) and (b)
will be complied with.  This information should be included in
the closure plan and, where applicable, the post-closure plan
submitted under Subsection R315-270-14(b)(13).

R315-270-27.  Hazardous Waste Permit Program -- Specific
Part B Information Requirements for Air Emission Controls
for Tanks, Surface Impoundments, and Containers.

(a)  Except as otherwise provided in Section R315-264-1,
owners and operators of tanks, surface impoundments, or
containers that use air emission controls in accordance with the
requirements of Sections R315-264-1080 through 1090, shall
provide the following additional information:

(1)  Documentation for each floating roof cover installed
on a tank subject to Subsection R315-264-1084(d)(1) or (d)(2)
that includes information prepared by the owner or operator or

provided by the cover manufacturer or vendor describing the
cover design, and certification by the owner or operator that the
cover meets the applicable design specifications as listed in
Subsection R315-264-1084(e)(1) or (f)(1).

(2)  Identification of each container area subject to the
requirements of Sections R315-264-1080 through 1090 and
certification by the owner or operator that the requirements of
Sections R315-270-10 through 29 are met.

(3)  Documentation for each enclosure used to control air
pollutant emissions from tanks or containers in accordance with
the requirements of Subsection R315-264-1084(d)(5) or
1086(e)(1)(ii)  that includes records for the most recent set of
calculations and measurements performed by the owner or
operator to verify that the enclosure meets the criteria of a
permanent total enclosure as specified in "Procedure T-Criteria
for and Verification of a Permanent or Temporary Total
Enclosure" under 40 CFR 52.741, appendix B.

(4)  Documentation for each floating membrane cover
installed on a surface impoundment in accordance with the
requirements of Subsection R315-264-1085(c) that includes
information prepared by the owner or operator or provided by
the cover manufacturer or vendor describing the cover design,
and certification by the owner or operator that the cover meets
the specifications listed in Subsection R315-264-1085(c)(1).

(5)  Documentation for each closed-vent system and
control device installed in accordance with the requirements of
Section R315-264-1087 that includes design and performance
information as specified in Subsections R315-270-24(c) and (d).

(6)  An emission monitoring plan for both Method 21 in 40
CFR part 60, appendix A and control device monitoring
methods.  This plan shall include the following information:
monitoring point(s), monitoring methods for control devices,
monitoring frequency, procedures for documenting
exceedances, and procedures for mitigating noncompliances.

(7)  When an owner or operator of a facility subject to 40
CFR 265.1080 through 1090, which are adopted by reference,
cannot comply with Sections R315-264-1080 through 1090 by
the date of permit issuance, the schedule of implementation
required under 40 CFR 265.1082, which is adopted by
reference.

R315-270-28.  Hazardous Waste Permit Program -- Part B
Information Requirements for Post-Closure Permits.

For post-closure permits, the owner or operator is required
to submit only the information specified in Subsections R315-
270-14(b)(1), (4), (5), (6), (11), (13), (14), (16), (18) and (19),
(c), and (d), unless the Director determines that additional
information from Sections R315-270-14, 16, 17, 18, 20, or 21
is necessary.  The owner or operator is required to submit the
same information when an alternative authority is used in lieu
of a post-closure permit as provided in Subsection R315-270-
1(c)(7).

R315-270-29.  Hazardous Waste Permit Program -- Permit
Denial.

The Director may, pursuant to the procedures in Rule
R315-124, deny the permit application either in its entirety or as
to the active life of a hazardous waste management facility or
unit only.

R315-270-30.  Hazardous Waste Permit Program --
Conditions Applicable to All Permits.

The following conditions apply to all hazardous waste
facility permits, and shall be incorporated into the permits either
expressly or by reference.  If incorporated by reference, a
specific citation to these regulations shall be given in the permit.

(a)  Duty to comply.  The permittee shall comply with all
conditions of this permit, except that the permittee need not
comply with the conditions of this permit to the extent and for
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the duration such noncompliance is authorized in an emergency
permit.  (See Section R315-270-61).  Any permit
noncompliance, except under the terms of an emergency permit,
constitutes a violation of Sections 19-6-101 through 125 and is
grounds for enforcement action; for permit termination,
revocation and reissuance, or modification; or for denial of a
permit renewal application.

(b)  Duty to reapply.  If the permittee wishes to continue an
activity regulated by this permit after the expiration date of this
permit, the permittee shall apply for and obtain a new permit.

(c)  Need to halt or reduce activity not a defense.  It shall
not be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

(d)  In the event of noncompliance with the permit, the
permittee shall take all reasonable steps to minimize releases to
the environment, and shall carry out such measures as are
reasonable to prevent significant adverse impacts on human
health or the environment.

(e)  Proper operation and maintenance.  The permittee shall
at all times properly operate and maintain all facilities and
systems of treatment and control, and related appurtenances,
which are installed or used by the permittee to achieve
compliance with the conditions of this permit.  Proper operation
and maintenance includes effective performance, adequate
funding, adequate operator staffing and training, and adequate
laboratory and process controls, including appropriate quality
assurance procedures.  This provision requires the operation of
back-up or auxiliary facilities or similar systems only when
necessary to achieve compliance with the conditions of the
permit.

(f)  Permit actions.  This permit may be modified, revoked
and reissued, or terminated for cause.  The filing of a request by
the permittee for a permit modification, revocation and
reissuance, or termination, or a notification of planned changes
or anticipated noncompliance, does not stay any permit
condition.

(g)  Property rights.  The permit does not convey any
property rights of any sort, or any exclusive privilege.

(h)  Duty to provide information.  The permittee shall
furnish to the Director, within a reasonable time, any relevant
information which the Director may request to determine
whether cause exists for modifying, revoking and reissuing, or
terminating this permit, or to determine compliance with this
permit.  The permittee shall also furnish to the Director, upon
request, copies of records required to be kept by this permit.

(i)  Inspection and entry.  The permittee shall allow the
Director, or an authorized representative, upon the presentation
of credentials and other documents as may be required by law
to:

(1)  Enter at reasonable times upon the permittee's premises
where a regulated facility or activity is located or conducted, or
where records shall be kept under the conditions of this permit;

(2)  Have access to and copy, at reasonable times, any
records that shall be kept under the conditions of this permit;

(3)  Inspect at reasonable times any facilities, equipment,
including monitoring and control equipment; practices; or
operations regulated or required under this permit; and

(4)  Sample or monitor at reasonable times, for the
purposes of assuring permit compliance or as otherwise
authorized by Sections 19-6-101 through 125, any substances or
parameters at any location.

(j)  Monitoring and records.
(1)  Samples and measurements taken for the purpose of

monitoring shall be representative of the monitored activity.
(2)  The permittee shall retain records of all monitoring

information, including all calibration and maintenance records
and all original strip chart recordings for continuous monitoring

instrumentation, copies of all reports required by this permit, the
certification required by Subsection R315-264-73(b)(9), and
records of all data used to complete the application for this
permit, for a period of at least 3 years from the date of the
sample, measurement, report, certification, or application.  This
period may be extended by request of the Director at any time. 
The permittee shall maintain records from all ground-water
monitoring wells and associated ground-water surface
elevations, for the active life of the facility, and for disposal
facilities for the post-closure care period as well.

(3)  Records for monitoring information shall include:
(i)  The date, exact place, and time of sampling or

measurements;
(ii)  The individual(s) who performed the sampling or

measurements;
(iii)  The date(s) analyses were performed;
(iv)  The individual(s) who performed the analyses;
(v)  The analytical techniques or methods used; and
(vi)  The results of such analyses.
(k)  Signatory requirements.  All applications, reports, or

information submitted to the Director shall be signed and
certified.  See Section R315-270-11.

(l)  Reporting requirements
(1)  Planned changes.  The permittee shall give notice to

the Director as soon as possible of any planned physical
alterations or additions to the permitted facility.

(2)  Anticipated noncompliance.  The permittee shall give
advance notice to the Director of any planned changes in the
permitted facility or activity which may result in noncompliance
with permit requirements.  For a new facility, the permittee may
not treat, store, or dispose of hazardous waste; and for a facility
being modified, the permittee may not treat, store, or dispose of
hazardous waste in the modified portion of the facility except as
provided in Section R315-270-42, until:

(i)  The permittee has submitted to the Director by certified
mail or hand delivery a letter signed by the permittee and a
registered professional engineer stating that the facility has been
constructed or modified in compliance with the permit; and

(ii)(A)  The Director has inspected the modified or newly
constructed facility and finds it is in compliance with the
conditions of the permit; or

(B)  Within 15 days of the date of submission of the letter
in Subsection R315-270-30(l)(2)(i), the permittee has not
received notice from the Director of the Director's intent to
inspect, prior inspection is waived and the permittee may
commence treatment, storage, or disposal of hazardous waste.

(3)  Transfers.  This permit is not transferable to any person
except after notice to the Director.  The Director may require
modification or revocation and reissuance of the permit to
change the name of the permittee and incorporate such other
requirements as may be necessary under Sections 19-6-101
through 125.  See Section R315-270-40.

(4)  Monitoring reports.  Monitoring results shall be
reported at the intervals specified elsewhere in this permit.

(5)  Compliance schedules.  Reports of compliance or
noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of this
permit shall be submitted no later than 14 days following each
schedule date.

(6)  Twenty-four hour reporting.
(i)  The permittee shall report any noncompliance which

may endanger health or the environment orally within 24 hours
from the time the permittee becomes aware of the
circumstances, including:

(A)  Information concerning release of any hazardous
waste that may cause an endangerment to public drinking water
supplies.

(B)  Any information of a release or discharge of hazardous
waste or of a fire or explosion from the HWM facility, which
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could threaten the environment or human health outside the
facility.

(ii)  The description of the occurrence and its cause shall
include:

(A)  Name, address, and telephone number of the owner or
operator;

(B)  Name, address, and telephone number of the facility;
(C)  Date, time, and type of incident;
(D)  Name and quantity of material(s) involved;
(E)  The extent of injuries, if any;
(F)  An assessment of actual or potential hazards to the

environment and human health outside the facility, where this is
applicable; and

(G)  Estimated quantity and disposition of recovered
material that resulted from the incident.

(iii)  A written submission shall also be provided within 5
days of the time the permittee becomes aware of the
circumstances.  The written submission shall contain a
description of the noncompliance and its cause; the period of
noncompliance including exact dates and times, and if the
noncompliance has not been corrected, the anticipated time it is
expected to continue; and steps taken or planned to reduce,
eliminate, and prevent reoccurrence of the noncompliance.  The
Director may waive the five day written notice requirement in
favor of a written report within 15 days.

(7)  Manifest discrepancy report: If a significant
discrepancy in a manifest is discovered, the permittee shall
attempt to reconcile the discrepancy.  If not resolved within 15
days, the permittee shall submit a letter report, including a copy
of the manifest, to the Director.  See Section R315-264-72.

(8)  Unmanifested waste report: This report shall be
submitted to the Director within 15 days of receipt of
unmanifested waste.  See Section R315-264-76

(9)  Biennial report: A biennial report shall be submitted
covering facility activities during odd numbered calendar years. 
See Section R315-264-75.

(10)  Other noncompliance.  The permittee shall report all
instances of noncompliance not reported under Subsections
R315-270-30(l)(4), (5), and (6), at the time monitoring reports
are submitted.  The reports shall contain the information listed
in Subsections R315-270-30(l)(6).

(11)  Other information.  Where the permittee becomes
aware that it failed to submit any relevant facts in a permit
application, or submitted incorrect information in a permit
application or in any report to the Director, it shall promptly
submit such facts or information.

(m)  Information repository.  The Director may require the
permittee to establish and maintain an information repository at
any time, based on the factors set forth in Subsection R315-124-
33(b).  The information repository shall be governed by the
provisions in Subsections R315-124-124-33(c) through (f).

R315-270-31.  Hazardous Waste Permit Program --
Requirements for Recording and Reporting of Monitoring
Results.

All permits shall specify:
(a)  Requirements concerning the proper use, maintenance,

and installation, when appropriate, of monitoring equipment or
methods, including biological monitoring methods when
appropriate;

(b)  Required monitoring including type, intervals, and
frequency sufficient to yield data which are representative of the
monitored activity including, when appropriate, continuous
monitoring;

(c)  Applicable reporting requirements based upon the
impact of the regulated activity and as specified in Rules R315-
264 and 266.  Reporting shall be no less frequent than specified
in the above regulations.

R315-270-32.  Hazardous Waste Permit Program --
Establishing Permit Conditions.

(a)  In addition to conditions required in all permits
(Section R315-270-30) the Director shall establish conditions,
as required on a case-by-case basis, in permits under Section
R315-270-50 (duration of permits), Subsection R315-270-33(a)
(schedules of compliance), and Section R315-270-31
(monitoring).

(b)(1)  Each permit shall include permit conditions
necessary to achieve compliance with Sections 19-6-101
through 125 and rules adopted thereunder, including each of the
applicable requirements specified in Rules R315-264, 266 , and
268.  In satisfying this provision, the Director may incorporate
applicable requirements of Rules R315-264, 266, and 268
directly into the permit or establish other permit conditions that
are based on these rules.

(2)  Each permit issued under Section 19-6-108 shall
contain terms and conditions as the Director determines
necessary to protect human health and the environment.

(3)  If, as the result of an assessment(s) or other
information, the Director determines that conditions are
necessary in addition to those required under 40 CFR parts 63,
subpart EEE, Rule R315-264 or 266 to ensure protection of
human health and the environment, he shall include those terms
and conditions in a permit for a hazardous waste combustion
unit.

(c)  An applicable requirement is a statutory or regulatory
requirement which takes effect prior to final administrative
disposition of a permit.  An applicable requirement is also any
requirement which takes effect prior to the modification or
revocation and reissuance of a permit, to the extent allowed in
Section R315-270-41.

(d)  New or reissued permits, and to the extent allowed
under Section R315-270-41, modified or revoked and reissued
permits, shall incorporate each of the applicable requirements
referenced in Section R315-270-32 and in Section R315-270-
31.

(e)  Incorporation.  All permit conditions shall be
incorporated either expressly or by reference.  If incorporated by
reference, a specific citation to the applicable regulations or
requirements shall be given in the permit.

R315-270-33.  Hazardous Waste Permit Program --
Schedules of Compliance.

(a)  The permit may, when appropriate, specify a schedule
of compliance leading to compliance with Sections 19-6-101
through 125 and rules adopted thereunder.

(1)  Time for compliance.  Any schedules of compliance
under Section R315-270-33 shall require compliance as soon as
possible.

(2)  Interim dates.  Except as provided in Subsection R315-
270-33(b)(1)(ii), if a permit establishes a schedule of
compliance which exceeds 1 year from the date of permit
issuance, the schedule shall set forth interim requirements and
the dates for their achievement.

(i)  The time between interim dates shall not exceed 1 year.
(ii)  If the time necessary for completion of any interim

requirement is more than 1 year and is not readily divisible into
stages for completion, the permit shall specify interim dates for
the submission of reports of progress toward completion of the
interim requirements and indicate a projected completion date.

(3)  Reporting.  The permit shall be written to require that
no later than 14 days following each interim date and the final
date of compliance, the permittee shall notify the Director in
writing, of its compliance or noncompliance with the interim or
final requirements.

(b)  Alternative schedules of compliance.  A permit
applicant or permittee may cease conducting regulated
activities; by receiving a terminal volume of hazardous waste
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and, for treatment and storage HWM facilities, closing pursuant
to applicable requirements; and, for disposal HWM facilities,
closing and conducting post-closure care pursuant to applicable
requirements; rather than continue to operate and meet permit
requirements as follows:

(1)  If the permittee decides to cease conducting regulated
activities at a given time within the term of a permit which has
already been issued:

(i)  The permit may be modified to contain a new or
additional schedule leading to timely cessation of activities; or

(ii)  The permittee shall cease conducting permitted
activities before noncompliance with any interim or final
compliance schedule requirement already specified in the
permit.

(2)  If the decision to cease conducting regulated activities
is made before issuance of a permit whose term shall include the
termination date, the permit shall contain a schedule leading to
termination which shall ensure timely compliance with
applicable requirements.

(3)  If the permittee is undecided whether to cease
conducting regulated activities, the Director may issue or modify
a permit to contain two schedules as follows:

(i)  Both schedules shall contain an identical interim
deadline requiring a final decision on whether to cease
conducting regulated activities no later than a date which
ensures sufficient time to comply with applicable requirements
in a timely manner if the decision is to continue conducting
regulated activities;

(ii)  One schedule shall lead to timely compliance with
applicable requirements;

(iii)  The second schedule shall lead to cessation of
regulated activities by a date which shall ensure timely
compliance with applicable requirements;

(iv)  Each permit containing two schedules shall include a
requirement that after the permittee has made a final decision
under Subsection R315-270-33(b)(3)(i) it shall follow the
schedule leading to compliance if the decision is to continue
conducting regulated activities, and follow the schedule leading
to termination if the decision is to cease conducting regulated
activities.

(4)  The applicant's or permittee's decision to cease
conducting regulated activities shall be evidenced by a firm
public commitment satisfactory to the Director, such as
resolution of the board of directors of a corporation.

R315-270-40.  Hazardous Waste Permit Program -- Transfer
of Permits.

(a)  A permit may be transferred by the permittee to a new
owner or operator only if the permit has been modified or
revoked and reissued, under Subsection R315-270-40(b) or
41(b)(2), to identify the new permittee and incorporate such
other requirements as may be necessary under the appropriate
Act.

(b)  Changes in the ownership or operational control of a
facility may be made as a Class 1 modification with prior written
approval of the Director in accordance with Section R315-270-
42.  The new owner or operator shall submit a revised permit
application no later than 90 days prior to the scheduled change. 
A written agreement containing a specific date for transfer of
permit responsibility between the current and new permittees
shall also be submitted to the Director.  When a transfer of
ownership or operational control occurs, the old owner or
operator shall comply with the requirements of Sections R315-
264-140 through 151 until the new owner or operator has
demonstrated that he or she is complying with the requirements
of Sections R315-264-140 through 151.  The new owner or
operator shall demonstrate compliance with Sections R315-264-
140 through 151 requirements within six months of the date of
the change of ownership or operational control of the facility. 

Upon demonstration to the Director by the new owner or
operator of compliance with Sections R315-264-140 through
151, the Director shall notify the old owner or operator that he
or she no longer needs to comply with Sections R315-264-140
through 151 as of the date of demonstration.

R315-270-41.  Hazardous Waste Permit Program --
Modification or Revocation and Reissuance of Permits.

When the Director receives any information; for example,
inspects the facility, receives information submitted by the
permittee as required in the permit, see Section R315-270-30,
receives a request for revocation and reissuance under Section
R315-124-5 or conducts a review of the permit file; the Director
may determine whether one or more of the causes listed in
Subsections R315-270-41(a) and (b) for modification, or
revocation and reissuance or both exist.  If cause exists, the
Director may modify or revoke and reissue the permit
accordingly, subject to the limitations of Subsection R315-270-
41(c), and may request an updated application if necessary. 
When a permit is modified, only the conditions subject to
modification are reopened.  If a permit is revoked and reissued,
the entire permit is reopened and subject to revision and the
permit is reissued for a new term.  See Subsection R315-124-
5(c)(2).  If cause does not exist under Section R315-270-41, the
Director shall not modify or revoke and reissue the permit,
except on request of the permittee.  If a permit modification is
requested by the permittee, the Director shall approve or deny
the request according to the procedures of Subsection R315-
270-42.  Otherwise, a draft permit shall be prepared and other
procedures in Rule R315-124 followed.

(a)  Causes for modification.  The following are causes for
modification, but not revocation and reissuance, of permits; the
following may be causes for revocation and reissuance, as well
as modification, when the permittee requests or agrees.

(1)  Alterations.  There are material and substantial
alterations or additions to the permitted facility or activity which
occurred after permit issuance which justify the application of
permit conditions that are different or absent in the existing
permit.

(2)  Information.  The Director has received information. 
Permits may be modified during their terms for this cause only
if the information was not available at the time of permit
issuance, other than revised regulations, guidance, or test
methods, and would have justified the application of different
permit conditions at the time of issuance.

(3)  New statutory requirements or regulations.  The
standards or regulations on which the permit was based have
been changed by statute, through promulgation of new or
amended standards or regulations, or by judicial decision after
the permit was issued.

(4)  Compliance schedules.  The Director determines good
cause exists for modification of a compliance schedule, such as
an act of God, strike, flood, or materials shortage or other events
over which the permittee has little or no control and for which
there is no reasonably available remedy.

(5)  Notwithstanding any other provision in Section R315-
270-41, when a permit for a land disposal facility is reviewed by
the Director under Subsection R315-270-50(d), the Director
shall modify the permit as necessary to assure that the facility
continues to comply with the currently applicable requirements
in Rules R315-124, 260 through 266, and 270.

(b)  Causes for modification or revocation and reissuance. 
The following are causes to modify or, alternatively, revoke and
reissue a permit:

(1)  Cause exists for termination under Section R315-270-
43, and the Director determines that modification or revocation
and reissuance is appropriate.

(2)  The Director has received notification; as required in
the permit, see Subsection R315-270-30(l)(3); of a proposed
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transfer of the permit.
(c)  Facility siting.  Suitability of the facility location will

not be considered at the time of permit modification or
revocation and reissuance unless new information or standards
indicate that a threat to human health or the environment exists
which was unknown at the time of permit issuance.

R315-270-42.  Hazardous Waste Permit Program -- Permit
Modification at the Request of the Permittee.

(a)  Class 1 modifications.
(1)  Except as provided in Subsection R315-270-42(a)(2),

the permittee may put into effect Class 1 modifications listed in
appendix I of Section R315-270-42 under the following
conditions:

(i)  The permittee shall notify the Director concerning the
modification by certified mail or other means that establish
proof of delivery within 7 calendar days after the change is put
into effect.  This notice shall specify the changes being made to
permit conditions or supporting documents referenced by the
permit and shall explain why they are necessary.  Along with the
notice, the permittee shall provide the applicable information
required by Sections R315-270-13 through 21, 62, and 63.

(ii)  The permittee shall send a notice of the modification
to all persons on the facility mailing list, maintained by the
Director in accordance with Subsection R315-124-10(c)(1)(ix),
and the appropriate units of State and local government, as
specified in Subsection R315-124-10(c)(1)(x).  This notification
shall be made within 90 calendar days after the change is put
into effect.  For the Class I modifications that require prior
Director approval, the notification shall be made within 90
calendar days after the Director approves the request.

(iii)  Any person may request the Director to review, and
the Director may for cause reject, any Class 1 modification.  The
Director shall inform the permittee by certified mail that a Class
1 modification has been rejected, explaining the reasons for the
rejection.  If a Class 1 modification has been rejected, the
permittee shall comply with the original permit conditions.

(2)  Class 1 permit modifications identified in appendix I
by an asterisk may be made only with the prior written approval
of the Director.

(3)  For a Class 1 permit modification, the permittee may
elect to follow the procedures in Subsection R315-270-42(b) for
Class 2 modifications instead of the Class 1 procedures.  The
permittee shall inform the Director of this decision in the notice
required in Subsection R315-270-42(b)(1).

(b)  Class 2 modifications.
(1)  For Class 2 modifications, listed in appendix I of

Section R315-270-42, the permittee shall submit a modification
request to the Director that:

(i)  Describes the exact change to be made to the permit
conditions and supporting documents referenced by the permit;

(ii)  Identifies that the modification is a Class 2
modification;

(iii)  Explains why the modification is needed; and
(iv)  Provides the applicable information required by

Sections R315-270-13 through 21, 62, and 63.
(2)  The permittee shall send a notice of the modification

request to all persons on the facility mailing list maintained by
the Director and to the appropriate units of State and local
government as specified in Subsections R315-124-10(c)(1)(ix)
and (x) and shall publish this notice in a major local newspaper
of general circulation.  This notice shall be mailed and published
within 7 days before or after the date of submission of the
modification request, and the permittee shall provide to the
Director evidence of the mailing and publication.  The notice
shall include:

(i)  Announcement of a 60-day comment period, in
accordance with Subsection R315-270-42(b)(5), and the name
and address of an Agency contact to whom comments shall be

sent;
(ii)  Announcement of the date, time, and place for a public

meeting held in accordance with Subsection R315-270-42(b)(4);
(iii)  Name and telephone number of the permittee's contact

person;
(iv)  Name and telephone number of an Agency contact

person;
(v)  Location where copies of the modification request and

any supporting documents can be viewed and copied; and
(vi)  The following statement:  "The permittee's compliance

history during the life of the permit being modified is available
from the Agency contact person."

(3)  The permittee shall place a copy of the permit
modification request and supporting documents in a location
accessible to the public in the vicinity of the permitted facility.

(4)  The permittee shall hold a public meeting no earlier
than 15 days after the publication of the notice required in
Subsection R315-270-42(b)(2) and no later than 15 days before
the close of the 60-day comment period.  The meeting shall be
held to the extent practicable in the vicinity of the permitted
facility.

(5)  The public shall be provided 60 days to comment on
the modification request.  The comment period shall begin on
the date the permittee publishes the notice in the local
newspaper.  Comments should be submitted to the Division
contact identified in the public notice.

(6)(i)  No later than 90 days after receipt of the notification
request, the Director shall:

(A)  Approve the modification request, with or without
changes, and modify the permit accordingly;

(B)  Deny the request;
(C)  Determine that the modification request shall follow

the procedures in Subsection R315-270-42(c) for Class 3
modifications for the following reasons:

(1)  There is significant public concern about the proposed
modification; or

(2)  The complex nature of the change requires the more
extensive procedures of Class 3.

(D)  Approve the request, with or without changes, as a
temporary authorization having a term of up to 180 days, or

(E)  Notify the permittee that the Director will decide on
the request within the next 30 days.

(ii)  If the Director notifies the permittee of a 30-day
extension for a decision, the Director shall, no later than 120
days after receipt of the modification request:

(A)  Approve the modification request, with or without
changes, and modify the permit accordingly;

(B)  Deny the request; or
(C)  Determine that the modification request shall follow

the procedures in Subsection R315-270-42(c) for Class 3
modifications for the following reasons:

(1)  There is significant public concern about the proposed
modification; or

(2)  The complex nature of the change requires the more
extensive procedures of Class 3.

(D)  Approve the request, with or without changes, as a
temporary authorization having a term of up to 180 days.

(iii)  If the Director fails to make one of the decisions
specified in Subsection R315-270-42(b)(6)(ii) by the 120th day
after receipt of the modification request, the permittee is
automatically authorized to conduct the activities described in
the modification request for up to 180 days, without formal
action by the Director.  The authorized activities shall be
conducted as described in the permit modification request and
shall be in compliance with all appropriate standards of Rule
R315-265.  If the Director approves, with or without changes,
or denies the modification request during the term of the
temporary or automatic authorization provided for in Section
R315-270-42(b)(6)(i), (ii), or (iii), such action cancels the
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temporary or automatic authorization.
(iv)(A)  In the case of an automatic authorization under

Subsection R315-270-42(b)(6)(iii), or a temporary authorization
under Subsection R315-270-42(b)(6)(i)(D) or (ii)(D), if the
Director has not made a final approval or denial of the
modification request by the date 50 days prior to the end of the
temporary or automatic authorization, the permittee shall within
seven days of that time send a notification to persons on the
facility mailing list, and make a reasonable effort to notify other
persons who submitted written comments on the modification
request, that:

(1)  The permittee has been authorized temporarily to
conduct the activities described in the permit modification
request, and

(2)  Unless the Director acts to give final approval or denial
of the request by the end of the authorization period, the
permittee shall receive authorization to conduct such activities
for the life of the permit.

(B)  If the owner/operator fails to notify the public by the
date specified in Subsection R315-270-42(b)(6)(iv)(A), the
effective date of the permanent authorization shall be deferred
until 50 days after the owner/operator notifies the public.

(v)  Except as provided in Subsection R315-270-
42(b)(6)(vii), if the Director does not finally approve or deny a
modification request before the end of the automatic or
temporary authorization period or reclassify the modification as
a Class 3, the permittee is authorized to conduct the activities
described in the permit modification request for the life of the
permit unless modified later under Section R315-270-41 or 42. 
The activities authorized under Subsection R315-270-42(b)
shall be conducted as described in the permit modification
request and shall be in compliance with all appropriate standards
of Rule R315-265.

(vi)  In making a decision to approve or deny a
modification request, including a decision to issue a temporary
authorization or to reclassify a modification as a Class 3, the
Director shall consider all written comments submitted during
the public comment period and shall respond in writing to all
significant comments in the Director's decision.

(vii)  With the written consent of the permittee, the Director
may extend indefinitely or for a specified period the time
periods for final approval or denial of a modification request or
for reclassifying a modification as a Class 3.

(7)  The Director may deny or change the terms of a Class
2 permit modification request under Subsection R315-270-
42(b)(6)(i) through (iii) for the following reasons:

(i)  The modification request is incomplete;
(ii)  The requested modification does not comply with the

appropriate requirements of Rule R315-264 or other applicable
requirements; or

(iii)  The conditions of the modification fail to protect
human health and the environment.

(8)  The permittee may perform any construction associated
with a Class 2 permit modification request beginning 60 days
after the submission of the request unless the Director
establishes a later date for commencing construction and
informs the permittee in writing before day 60.

(c)  Class 3 modifications.
(1)  For Class 3 modifications listed in appendix I of

Section R315-270-42, the permittee shall submit a modification
request to the Director that:

(i)  Describes the exact change to be made to the permit
conditions and supporting documents referenced by the permit;

(ii)  Identifies that the modification is a Class 3
modification;

(iii)  Explains why the modification is needed; and
(iv)  Provides the applicable information required by

Sections R315-270-13 through 22, 62, 63, and 66.
(2)  The permittee shall send a notice of the modification

request to all persons on the facility mailing list maintained by
the Director and to the appropriate units of State and local
government as specified in Subsection R315-124-10(c)(1)(ix)
and shall publish this notice in a major local newspaper of
general circulation.  This notice shall be mailed and published
within seven days before or after the date of submission of the
modification request, and the permittee shall provide to the
Director evidence of the mailing and publication.  The notice
shall include:

(i)  Announcement of a 60-day comment period, and a
name and address of the Director to whom comments shall be
sent;

(ii)  Announcement of the date, time, and place for a public
meeting on the modification request, in accordance with
Subsection R315-270-42(c)(4);

(iii)  Name and telephone number of the permittee's contact
person;

(iv)  Name and telephone number of a Division contact
person;

(v)  Location where copies of the modification request and
any supporting documents can be viewed and copied; and

(vi)  The following statement:  "The permittee's compliance
history during the life of the permit being modified is available
from the Division's contact person."

(3)  The permittee shall place a copy of the permit
modification request and supporting documents in a location
accessible to the public in the vicinity of the permitted facility.

(4)  The permittee shall hold a public meeting no earlier
than 15 days after the publication of the notice required in
Subsection R315-270-42(c)(2) and no later than 15 days before
the close of the 60-day comment period.  The meeting shall be
held to the extent practicable in the vicinity of the permitted
facility.

(5)  The public shall be provided at least 60 days to
comment on the modification request.  The comment period
shall begin on the date the permittee publishes the notice in the
local newspaper.  Comments should be submitted to the
Director.

(6)  After the conclusion of the 60-day comment period,
the Director shall grant or deny the permit modification request
according to the permit modification procedures of Rule R315-
124.  In addition, the Director shall consider and respond to all
significant written comments received during the 60-day
comment period.

(d)  Other modifications.
(1)  In the case of modifications not explicitly listed in

appendix I of Section R315-270-42, the permittee may submit
a Class 3 modification request to the Director, or the permittee
may request a determination by the Director that the
modification should be reviewed and approved as a Class 1 or
Class 2 modification.  If the permittee requests that the
modification be classified as a Class 1 or 2 modification, the
permittee shall provide the Director with the necessary
information to support the requested classification.

(2)  The Director shall make the determination described
in Subsection R315-270-42(d)(1) as promptly as practicable.  In
determining the appropriate class for a specific modification, the
Director shall consider the similarity of the modification to
other modifications codified in appendix I and the following
criteria:

(i)  Class 1 modifications apply to minor changes that keep
the permit current with routine changes to the facility or its
operation.  These changes do not substantially alter the permit
conditions or reduce the capacity of the facility to protect human
health or the environment.  In the case of Class 1 modifications,
the Director may require prior approval.

(ii)  Class 2 modifications apply to changes that are
necessary to enable a permittee to respond, in a timely manner,
to,
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(A)  Common variations in the types and quantities of the
wastes managed under the facility permit,

(B)  Technological advancements, and
(C)  Changes necessary to comply with new regulations,

where these changes can be implemented without substantially
changing design specifications or management practices in the
permit.

(iii)  Class 3 modifications substantially alter the facility or
its operation.

(e)  Temporary authorizations.
(1)  Upon request of the permittee, the Director may,

without prior public notice and comment, grant the permittee a
temporary authorization in accordance with Subsection R315-
270-42(e).  Temporary authorizations shall have a term of not
more than 180 days.

(2)(i)  The permittee may request a temporary authorization
for:

(A)  Any Class 2 modification meeting the criteria in
Subsection R315-270-42(e)(3)(ii), and

(B)  Any Class 3 modification that meets the criteria in
Subsection R315-270-42(e)(3)(ii)(A)or (B); or that meets the
criteria in Subsections R315-270-42(e)(3)(ii)(C) through (E)
and provides improved management or treatment of a hazardous
waste already listed in the facility permit.

(ii)  The temporary authorization request shall include:
(A)  A description of the activities to be conducted under

the temporary authorization;
(B)  An explanation of why the temporary authorization is

necessary; and
(C)  Sufficient information to ensure compliance with Rule

R315-264 standards.
(iii)  The permittee shall send a notice about the temporary

authorization request to all persons on the facility mailing list
maintained by the Director and to appropriate units of State and
local governments as specified in Subsection R315-124-
10(c)(ix).  This notification shall be made within seven days of
submission of the authorization request.

(3)  The Director shall approve or deny the temporary
authorization as quickly as practical.  To issue a temporary
authorization, the Director shall find:

(i)  The authorized activities are in compliance with the
standards of Rule R315-264.

(ii)  The temporary authorization is necessary to achieve
one of the following objectives before action is likely to be
taken on a modification request:

(A)  To facilitate timely implementation of closure or
corrective action activities;

(B)  To allow treatment or storage in tanks or containers, or
in containment buildings in accordance with Rule R315-268;

(C)  To prevent disruption of ongoing waste management
activities;

(D)  To enable the permittee to respond to sudden changes
in the types or quantities of the wastes managed under the
facility permit; or

(E)  To facilitate other changes to protect human health and
the environment.

(4)  A temporary authorization may be reissued for one
additional term of up to 180 days provided that the permittee has
requested a Class 2 or 3 permit modification for the activity
covered in the temporary authorization, and:

(i)  The reissued temporary authorization constitutes the
Director's decision on a Class 2 permit modification in
accordance with Subsection R315-270-42(b)(6)(i)(D) or (ii)(D),
or

(ii)  The Director determines that the reissued temporary
authorization involving a Class 3 permit modification request is
warranted to allow the authorized activities to continue while
the modification procedures of Subsection R315-270-42(c) are
conducted.

(f)  Public notice and appeals of permit modification
decisions.

(1)  The Director shall notify persons on the facility
mailing list and appropriate units of State and local government
within 10 days of any decision under Section R315-270-42 to
grant or deny a Class 2 or 3 permit modification request.  The
Director shall also notify such persons within 10 days after an
automatic authorization for a Class 2 modification goes into
effect under Subsection R315-270-42(b)(6)(iii) or (v).

(2)  The Director's decision to grant or deny a Class 2 or 3
permit modification request under Section R315-270-42 may be
appealed under the permit appeal procedures of Section R315-
124-19.

(3)  An automatic authorization that goes into effect under
Subsection R315-270-42(b)(6)(iii) or (v) may be appealed under
the permit appeal procedures of Section R315-124-19; however,
the permittee may continue to conduct the activities pursuant to
the automatic authorization unless and until a final
determination is made.

(g)  Newly regulated wastes and units.
(1)  The permittee is authorized to continue to manage

wastes listed or identified as hazardous under Rule R315-261,
or to continue to manage hazardous waste in units newly
regulated as hazardous waste management units, if:

(i)  The unit was in existence as a hazardous waste facility
with respect to the newly listed or characterized waste or newly
regulated waste management unit on the effective date of the
final rule listing or identifying the waste, or regulating the unit;

(ii)  The permittee submits a Class 1 modification request
on or before the date on which the waste or unit becomes
subject to the new requirements;

(iii)  The permittee is in compliance with the applicable
standards of Rules R315-265 and 266;

(iv)  The permittee also submits a complete Class 2 or 3
modification request within 180 days of the effective date of the
rule listing or identifying the waste, or subjecting the unit to
hazardous waste management standards;

(v)  In the case of land disposal units, the permittee
certifies that each such unit is in compliance with all applicable
requirements of Rule R315-265 for groundwater monitoring and
financial responsibility on the date 12 months after the effective
date of the rule identifying or listing the waste as hazardous, or
regulating the unit as a hazardous waste management unit.  If
the owner or operator fails to certify compliance with all these
requirements, the permittee shall lose authority to operate under
Section R315-270-42.

(2)  New wastes or units added to a facility's permit under
Subsection R315-270-42(g) do not constitute expansions for the
purpose of the 25 percent capacity expansion limit for Class 2
modifications.

(h)  Reserved.
(i)  Permit modification list.  The Director shall maintain

a list of all approved permit modifications and shall publish a
notice once a year in a State-wide newspaper that an updated list
is available for review.

(j)  Combustion facility changes to meet 40 CFR 63 MACT
standards.  The following procedures apply to hazardous waste
combustion facility permit modifications requested under
appendix I of Section R315-270-42, section L(9).

(1)  Facility owners or operators shall have complied with
the Notification of Intent to Comply (NIC) requirements of 40
CFR 63.1210 that were in effect prior to October 11, 2000, (See
40 CFR part 63 Section 63.1200-63.1499 revised as of July 1,
2000) in order to request a permit modification under Section
R315-270-42 for the purpose of technology changes needed to
meet the standards under 40 CFR 63.1203, 63.1204, and
63.1205.

(2)  Facility owners or operators shall comply with the
Notification of Intent to Comply (NIC) requirements of 40 CFR
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63.1210(b) and 63.1212(a) before a permit modification can be
requested under Section R315-270-42 for the purpose of
technology changes needed to meet the 40 CFR 63.1215,
63.1216, 63.1217, 63.1218, 63.1219, 63.1220, and 63.1221
standards promulgated on October 12, 2005.

(3)  If the Director does not approve or deny the request
within 90 days of receiving it, the request shall be deemed
approved.  The Director may, at the Director's discretion, extend
this 90 day deadline one time for up to 30 days by notifying the
facility owner or operator.

(k)  Waiver of permit conditions in support of transition to
the 40 CFR 63 MACT standards.

(1)  the permittee may request to have specific operating
and emissions limits waived by submitting a Class 1 permit
modification request under appendix I of Section R315-270-42,
section L(10).  The permittee shall:

(i)  Identify the specific RCRA permit operating and
emissions limits which the permittee is requesting to waive;

(ii)  Provide an explanation of why the changes are
necessary in order to minimize or eliminate conflicts between
the hazardous waste permit and MACT compliance; and

(iii)  Discuss how the revised provisions will be sufficiently
protective.

(iv)  The Director shall approve or deny the request within
30 days of receipt of the request.  The Director may, at the
Director's discretion, extend this 30 day deadline one time for up
to 30 days by notifying the facility owner or operator.

(2)  To request this modification in conjunction with
MACT performance testing where permit limits may only be
waived during actual test events and pretesting, as defined under
40 CFR 63.1207(h)(2)(i) and (ii), for an aggregate time not to
exceed 720 hours of operation, renewable at the discretion of the
Director, the permittee shall:

(i)  Submit a modification request to the Director at the
same time test plans are submitted to the Director; and

(ii)  The Director may elect to approve or deny the request
continent upon approval of the test plans.

Table

Appendix I to Section R315-270-42 -- Classification of Permit
Modification

                    Modifications                     Class

A.  General Permit Provisions
  1.  Administrative and informational changes            1
  2.  Correction of typographical errors                  1
  3.  Equipment replacement or upgrading with             1
     functionally equivalent components, e.g., pipes,
     valves, pumps, conveyors, controls
  4.  Changes in the frequency of or procedures for
     monitoring, reporting, sampling, or maintenance
     activities by the permittee:
     a.  To provide for more frequent monitoring,         1
        reporting, sampling, or maintenance
     b.  Other changes,                                   2
  5.  Schedule of compliance:
     a.  Changes in interim compliance dates,
         with prior 11
        approval of the Director
     b.  Extension of final compliance date               3
  6.  Changes in expiration date of permit to allow      11
     earlier permit termination, with prior approval
     of the Director
  7.  Changes in ownership or operational control of a   11
     facility, provided the procedures of Subsection
     R315-270-40(b) are followed
  8.  Changes to remove permit conditions that are no    11
     longer applicable, i.e., because the standards
     upon which they are based are no longer
     applicable to the facility.
  9.  Changes to remove permit conditions applicable     11
     to a unit excluded under the provisions of
     Section R315-261-4.
 10.  Changes in the expiration date of a permit         11
     issued to a facility at which all units are
     excluded under the provisions of Section

     R315-261-4.
B.  General Facility Standards
  1.  Changes to waste sampling or analysis methods
     a.  To conform with agency guidance or regulations  1
     b.  To incorporate changes associated with F039,    1
        multi-source leachate, sampling or analysis
        methods
     c.  To incorporate changes associated with         11
        underlying hazardous constituents in
        ignitable or corrosive wastes
     d.  Other changes                                   2
  2.  Changes to analytical quality assurance/control
     plan:
     a.  To conform with agency guidance or regulations  1
     b.  Other changes                                   2
  3.  Changes in procedures for maintaining the          1
      operating record
  4.  Changes in frequency or content of inspection      2
     schedules
  5.  Changes in the training plan:
     a.  That affect the type or decrease the amount of  2
        training given to employees
     b.  Other changes                                   1
  6.  Contingency plan:
     a.  Changes in emergency procedures, i.e., spill    2
        or release response procedures
     b.  Replacement with functionally equivalent        1
        equipment, upgrade, or relocate emergency
        equipment listed
     c.  Removal of equipment from emergency equipment   2
        list
     d.  Changes in name, address, or phone number of    1
        coordinators or other persons or agencies
        identified in the plan
  7.  Construction quality assurance plan:
     a.  Changes that the CQA officer certifies in the   1
        operating record will provide equivalent or
        better certainty that the unit components meet
        the design specifications
     b.  Other changes                                   2

Note:  When a permit modification, such as introduction of
 a new unit, requires a change in facility plans or other
 general facility standards, that change shall be reviewed
 under the same procedures as the permit modification.
C.  Ground-Water Protection
  1.  Changes to wells:
     a.  Changes in the number, location, depth, or      2
        design of upgradient or downgradient wells of
        permitted ground-water monitoring system
     b.  Replacement of an existing well that has been   1
        damaged or rendered inoperable, without change
        to location, design, or depth of the well
  2.  Changes in ground-water sampling or analysis      11
     procedures or monitoring schedule, with prior
     approval of the Director
  3.  Changes in statistical procedure for determining  11
     whether a statistically significant change in
     ground-water quality between upgradient and
     downgradient wells has occurred, with prior
     approval of the Director
  4.  Changes in point of compliance                    2
  5.  Changes in indicator parameters, hazardous
     constituents, or concentration limits, including
     ACLs:
     a.  As specified in the groundwater protection     3       
standard
     b.  As specified in the detection monitoring       2
        program
  6.  Changes to a detection monitoring program as      2
     required by Subsection R315-264-98(h), unless
     otherwise specified in this appendix
  7.  Compliance monitoring program:
     a.  Addition of compliance monitoring program as   3
        required by Sections R315-264-98(g)(4) and
        R315-264-99
     b.  Changes to a compliance monitoring program as  2
        required by Subsection R315-264-99(j),
        unless otherwise specified in this appendix
  8.  Corrective action program:
     a.  Addition of a corrective action program as     3
        required by Subsection R315-264-99(h)(2)
        and Section R315-264-100
     b.  Changes to a corrective action program as      2
        required by Subsection R315-264-100(h), unless
        otherwise
        specified in this appendix
D.  Closure
  1.  Changes to the closure plan:
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     a.  Changes in estimate of maximum extent of      11
        operations or maximum inventory of waste
        on-site at any time during the active life
        of the facility, with prior approval of the
        Director
     b.  Changes in the closure schedule for any unit, 11
        changes in the final closure schedule for
        the facility, or extension of the closure
        period, with prior approval of the Director
     c.  Changes in the expected year of final         11
        closure, where other permit conditions are
        not changed, with prior approval of the
        Director
     d.  Changes in procedures for decontamination of  11
        facility equipment or structures, with prior
        approval of the Director
     e.  Changes in approved closure plan resulting     2
        from unexpected events occurring during
        partial or final closure, unless otherwise
        specified in this appendix
     f.  Extension of the closure period to allow a     2
        landfill, surface impoundment or land
        treatment unit to receive non-hazardous
        wastes after final receipt of hazardous
        wastes under Subsections R315-264-113(d)
        and (e)
  2.  Creation of a new landfill unit as part of        3    
closure
  3.  Addition of the following new units to be used
     temporarily for closure activities:
     a.  Surface impoundments                           3
     b.  Incinerators                                   3
     c.  Waste piles that do not comply with            3
        Subsection R315-264-250(c)
     d.  Waste piles that comply with Subsection        2
        R315-264-250(c)
     e.  Tanks or containers, other than specified      2
        below
     f.  Tanks used for neutralization, dewatering,    11
        phase separation, or component separation,
        with prior approval of the Director
     g.  Staging piles                                  2
E.  Post-Closure
  1.  Changes in name, address, or phone number of      1
     contact in post-closure plan
  2.  Extension of post-closure care period             2
  3.  Reduction in the post-closure care period         3
  4.  Changes to the expected year of final closure,    1
     where other permit conditions are not changed
  5.  Changes in post-closure plan necessitated by      2
     events occurring during the active life of the
     facility, including partial and final closure
F.  Containers
  1.  Modification or addition of container units:
     a.  Resulting in greater than 25% increase in      3
        the facility's container storage capacity,
        except as provided in F(1)(c) and F(4)(a)
        below
     b.  Resulting in up to 25% increase in the         2
        facility's container storage capacity,
        except as provided in F(1)(c) and F(4)(a)
        below
     c.  Or treatment processes necessary to treat     11
        wastes that are restricted from land
        disposal to meet some or all of the
        applicable treatment standards or to treat
        wastes to satisfy (in whole or in part) the
        standard of "use of practically available
        technology that yields the greatest
        environmental benefit" contained in
        Subsection R315-268-8(a)(2)(ii), with prior
        approval of the Director.  This modification
        may also involve addition of new waste codes
        or narrative descriptions of wastes.  It is
        not applicable to dioxin-containing wastes,
        F020, 021, 022, 023, 026, 027, and 028
  2.
     a.  Modification of a container unit without       2
        increasing the capacity of the unit
     b.  Addition of a roof to a container unit         1
        without alteration of the containment system
  3.  Storage of different wastes in containers,
     except as provided in (F)(4) below:
     a.  That require additional or different           3
        management practices from those authorized
        in the permit
     b.  That do not require additional or different    2
        management practices from those authorized
        in the permit

Note:  See Subsection R315-270-42(g) for modification
  procedures to be used for the management of newly
  listed or identified wastes.
  4.  Storage or treatment of different wastes in
     containers:
     a.  That require addition of units or change in   11
        treatment process or management standards,
        provided that the wastes are restricted
        from land disposal and are to be treated
        to meet some or all of the applicable
        treatment standards, or that are to be
        treated to satisfy, in whole or in part,
        the standard of "use of practically
        available technology that yields the
        greatest environmental benefit." This
        modification is not applicable to
        dioxin-containing wastes, F020, 021, 022,
        023, 026, 027, and 028)
     b.  That do not require the addition of units     11
        or a change in the treatment process or
        management standards, and provided that the
        units have previously received wastes of
        the same type, e.g., incinerator scrubber
        water.  This modification is not applicable
        to dioxin-containing wastes, F020, 021,
        022, 023, 026, 027, and 028
G.  Tanks
  1.
     a.  Modification or addition of tank units         3
        resulting in greater than 25% increase in
        the facility's tank capacity, except as
        provided in G(1)(c), G(1)(d), and G(1)(e)
        below
     b.  Modification or addition of tank units         2
        resulting in up to 25% increase in the
        facility's tank capacity, except as
        provided in G(1)(d) and G(1)(e) below
     c.  Addition of a new tank that will operate       2
        for more than 90 days using any of the
        following physical or chemical treatment
        technologies: neutralization, dewatering,
        phase separation, or component separation
     d.  After prior approval of the Director,         11
        addition of a new tank that will operate
        for up to 90 days using any of the
        following physical or chemical treatment
        technologies: neutralization, dewatering,
        phase separation, or component separation
     e.  Modification or addition of tank units or     11
        treatment processes necessary to treat
        wastes that are restricted from land
        disposal to meet some or all of the
        applicable treatment standards or to treat
        wastes to satisfy, in whole or in part, the
        standard of "use of practically available
        technology that yields the greatest
        environmental benefit," with prior
        approval of the Director.  This modification
        may also involve addition of new waste codes.
        It is not applicable to dioxin-containing
        wastes, F020, 021, 022, 023, 026, 027,
        and 028
  2.  Modification of a tank unit or secondary          2
     containment system without increasing the
     capacity of the unit
  3.  Replacement of a tank with a tank that meets      1
     the same design standards and has a capacity
     within +/-10% of the replaced tank provided
       -The capacity difference is no more than 1500
        gallons,
       -The facility's permitted tank capacity
        is not increased, and
       -The replacement tank meets the same
        conditions in the permit.
  4.  Modification of a tank management practice        2
  5.  Management of different wastes in tanks:
     a.  That require additional or different           3
        management practices, tank design,
        different fire protection specifications,
        or significantly different tank treatment
        process from that authorized in the permit,
        except as provided in (G)(5)(c) below
     b.  That do not require additional or different    2
        management practices, tank design, different
        fire protection specifications, or
        significantly different tank treatment
        process than authorized in the permit,
        except as provided in (G)(5)(d)
     c.  That require addition of units or change      11
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        in treatment processes or management
        standards, provided that the wastes are
        restricted from land disposal and are to
        be treated to meet some or all of the
        applicable treatment standards or that are
        to be treated to satisfy, in whole or in
        part, the standard of "use of practically
        available technology that yields the
        greatest environmental benefit." The
        modification is not applicable to
        dioxin-containing wastes, F020, 021, 022,
        023, 026, 027, and 028
     d.  That do not require the addition of            1
        units or a change in the treatment process
        or management standards, and provided that
        the units have previously received wastes
        of the same type, e.g., incinerator scrubber
        water.  This modification is not applicable
        to dioxin-containing wastes, F020, 021,
        022, 023, 026, 027, and 028
Note:  See Subsection R315-270-42(g) for modification
  procedures to be used for the management of newly
  listed or identified wastes.
H.  Surface Impoundments
  1.  Modification or addition of surface               3
     impoundment units that result in increasing
     the facility's surface impoundment storage or
     treatment capacity
  2.  Replacement of a surface impoundment unit         3
  3.  Modification of a surface impoundment unit        2
     without increasing the facility's surface
      impoundment storage or treatment capacity and
     without modifying the unit's liner, leak
     detection system, or leachate collection
     system
  4.  Modification of a surface impoundment             2
     management practice0
  5.  Treatment, storage, or disposal of different
     wastes in surface impoundments:
     a.  That require additional or different           3
        management practices or different design
        of the liner or leak detection system than
        authorized in the permit
     b.  That do not require additional or different    2
        management practices or different design of
        the liner or leak detection system than
        authorized in the permit
     c.  That are wastes restricted from land           1
        disposal that meet the applicable treatment
        standards or that are treated to satisfy
        the standard of "use of practically
        available technology that yields the
        greatest environmental benefit," and
        provided that the unit meets the minimum
        technological requirements stated in
        Subsection R315-268-5(h)(2).  This
        modification is not applicable to
        dioxin-containing wastes, F020, 021, 022,
        023, 026, 027, and 028
     d.  That are residues from wastewater              1
        treatment or incineration, provided that
        disposal occurs in a unit that meets the
        minimum technological requirements stated in
        Subsection R315-268-5(h)(2), and provided
        further that the surface impoundment has
        previously received wastes of the same type,
        for example, incinerator scrubber water.
        This modification is not applicable to
        dioxin-containing wastes, F020, 021, 022,
        023, 026, 027, and 028
  6.  Modifications of unconstructed units to comply   11
     with Subsection R315-264-221(c) and 226(d), and
     Sections R315-264-222,  and 223
  7.  Changes in response action plan:
     a.  Increase in action leakage rate                3
     b.  Change in a specific response reducing its     3
        frequency or effectiveness
     c.  Other changes                                  2
Note: See Subsection R315-270-42(g) for modification
  procedures to be used for the management of newly
  listed or identified wastes,
I.  Enclosed Waste Piles.  For all waste piles except
 those complying with Subsection R315-264-250(c), modifications
 are treated the same as for a landfill.  The following
 modifications are applicable only to waste piles
 complying with Subsection R315-264-250(c).
  1.  Modification or addition of waste pile units:
     a.  Resulting in greater than 25% increase         3
        in the facility's waste pile storage or

        treatment capacity
     b.  Resulting in up to 25% increase in the         2
        facility's waste pile storage or treatment
        capacity
  2.  Modification of waste pile unit without           2
     increasing the capacity of the unit
  3.  Replacement of a waste pile unit with another     1
     waste pile unit of the same design and
     capacity and meeting all waste pile conditions
     in the permit
  4.  Modification of a waste pile management           2
     practice
  5.  Storage or treatment of different wastes in
     waste piles:
     a.  That require additional or different           3
        management practices or different design
        of the unit
     b.  That do not require additional or different    2
        management practices or different design
        of the unit
  6.  Conversion of an enclosed waste pile to a         2
     containment building unit
Note:  See Subsection R315-270-42(g) for modification
 procedures to be used for the management of newly
 listed or identified wastes.
J.  Landfills and Unenclosed Waste Piles
  1.  Modification or addition of landfill units        3
     that result in increasing the facility's
     disposal capacity
  2.  Replacement of a landfill                         3
  3.  Addition or modification of a liner, leachate     3
     collection system, leachate detection system,
     run-off control, or final cover system
  4.  Modification of a landfill unit without           2
     changing a liner, leachate collection system,
     leachate detection system, run-off control, or
     final cover system
  5.  Modification of a landfill management practice    2
  6.  Landfill different wastes:
     a.  That require additional or different           3
        management practices, different design of
        the liner, leachate collection system, or
        leachate detection system
     b.  That do not require additional or different    2
        management practices, different design of
        the liner, leachate collection system, or
        leachate detection system
     c.  That are wastes restricted from land           1
        disposal that meet the applicable treatment
        standards or that are treated to satisfy
        the standard of "use of practically
        available technology that yields the
        greatest environmental benefit," and
        provided that the landfill unit meets the
        minimum technological requirements stated
        in Subsection R315-268-5(h)(2).  This
        modification is not applicable to
        dioxin-containing wastes, F020, 021, 022,
        023, 026, 027, and 028
     d.  That are residues from wastewater              1
        treatment or incineration, provided that
        disposal occurs in a landfill unit that
        meets the minimum technological requirements
        stated in Subsection R315-268-5(h)(2), and
        provided further that the landfill has
        previously received wastes of the same type,
        for example, incinerator ash.  This
        modification is not applicable to
        dioxin-containing wastes, F020, 021, 022,
        023, 026, 027, and 028
  7.  Modifications of unconstructed units to comply   11
     with Subsection R315-264-251(c), Sections
     R315-264-252 and 253, Subsections R315-264-
     254(c) and R315-264-301(c), Section R315-264-
     302, Subsection R315-264-303(c), and Section
     R315-264-304
  8.  Changes in response action plan:
     a.  Increase in action leakage rate                3
     b.  Change in a specific response reducing its     3
        frequency or effectiveness
     c.  Other changes                                  2
Note:  See Subsection R315-270-42(g) for modification
  procedures to be used for the management of newly
  listed or identified wastes.,
K.  Land Treatment
  1.  Lateral expansion of or other modification of     3
     a land treatment unit to increase areal extent
  2.  Modification of run-on control system             2
  3.  Modify run-off control system                     3
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  4.  Other modifications of land treatment unit        2
     component specifications or standards required
     in permit
  5.  Management of different wastes in land
     treatment units:
     a.  That require a change in permit operating      3
        conditions or unit design specifications
     b.  That do not require a change in permit         2
        operating conditions or unit design
        specifications
Note:  See Subsection R315-270-42(g) for modification
  procedures to be used for the management of newly
  listed or identified wastes
  6.  Modification of a land treatment unit
     management practice to:
     a.  Increase rate or change method of waste        3
        application
     b.  Decrease rate of waste application             1
  7.  Modification of a land treatment unit             2
     management practice to change measures of pH
     or moisture content, or to enhance microbial
     or chemical reactions
  8.  Modification of a land treatment unit             3
     management practice to grow food chain crops,
     to add to or replace existing permitted crops
     with different food chain crops, or to modify
     operating plans for distribution of animal
     feeds resulting from such crops
  9.  Modification of operating practice due to         3
     detection of releases from the land treatment
     unit pursuant to Subsection R315-264-278(g)(2)
 10.  Changes in the unsaturated zone monitoring        3
     system, resulting in a change to the location,
     depth, number of sampling points, or replace
     unsaturated zone monitoring devices or
     components of devices with devices or
     components that have specifications different
     from permit requirements
 11.  Changes in the unsaturated zone monitoring        2
     system that do not result in a change to the
     location, depth, number of sampling points,
     or that replace unsaturated zone monitoring
     devices or components of devices with devices
     or components having specifications different
     from permit requirements
 12.  Changes in background values for hazardous        2
     constituents in soil and soil-pore liquid
 13.  Changes in sampling, analysis, or statistical     2
     procedure
 14.  Changes in land treatment demonstration           2
     program prior to or during the demonstration
 15.  Changes in any condition specified in the        11
     permit for a land treatment unit to reflect
     results of the land treatment demonstration,
     provided performance standards are met, and
     the Director's prior approval has been received
 16.  Changes to allow a second land treatment         11
     demonstration to be conducted when the results
     of the first demonstration have not shown the
     conditions under which the wastes can be
     treated completely, provided the conditions
     for the second demonstration are substantially
     the same as the conditions for the first
     demonstration and have received the prior
     approval of the Director
 17.  Changes to allow a second land treatment          3
     demonstration to be conducted when the results
     of the first demonstration have not shown the
     conditions under which the wastes can be
     treated completely, where the conditions for
     the second demonstration are not substantially
     the same as the conditions for the first
     demonstration
 18.  Changes in vegetative cover requirements for      2
     closure
L.  Incinerators, Boilers, and Industrial Furnaces:
  1.  Changes to increase by more than 25% any of       3
     the following limits authorized in the
     permit: A thermal feed rate limit, a
     feedstream feed rate limit, a chlorine/
     chloride feed rate limit, a metal feed rate
     limit, or an ash feed rate limit.  The Director
     shall require a new trial burn to substantiate
     compliance with the regulatory performance
     standards unless this demonstration can be
     made through other means
  2.  Changes to increase by up to 25% any of the       2
     following limits authorized in the permit: A
     thermal feed rate limit, a feedstream feed rate

     limit, a chlorine/chloride feed rate limit, a
     metal feed rate limit, or an ash feed rate
     limit.  The Director shall require a new trial
     burn to substantiate compliance with the
     regulatory performance standards unless this
     demonstration can be made through other means
  3.  Modification of an incinerator, boiler, or        3
     industrial furnace unit by changing the
     internal size or geometry of the primary or
     secondary combustion units, by adding a
     primary or secondary combustion unit, by
     substantially changing the design of any
     component used to remove HCl/Cl2, metals, or
     particulate from the combustion gases, or by
     changing other features of the incinerator,
     boiler, or industrial furnace that could
     affect its capability to meet the regulatory
     performance standards.  The Director shall
     require a new trial burn to substantiate
     compliance with the regulatory performance
     standards unless this demonstration can be
     made through other means
  4.  Modification of an incinerator, boiler, or        2
     industrial furnace unit in a manner that would
     not likely affect the capability of the unit
     to meet the regulatory performance standards
     but which would change the operating
     conditions or monitoring requirements
     specified in the permit.  The Director may
     require a new trial burn to demonstrate
     compliance with the regulatory performance
     standards
  5.  Operating requirements:
     a.  Modification of the limits specified in        3
        the permit for minimum or maximum
        combustion gas temperature, minimum
        combustion gas residence time, oxygen
        concentration in the secondary combustion
        chamber, flue gas carbon monoxide and
        hydrocarbon concentration, maximum
        temperature at the inlet to the particulate
        matter emission control system, or operating
        parameters for the air pollution control
        system.  The Director shall require a new
        trial burn to substantiate compliance with
        the regulatory performance standards unless
        this demonstration can be made through other
        means
     b.  Modification of any stack gas emission         3
        limits specified in the permit, or
        modification of any conditions in the
        permit concerning emergency shutdown or
        automatic waste feed cutoff procedures or
        controls
     c.  Modification of any other operating            2
        condition or any inspection or recordkeeping
        requirement specified in the permit
  6.  Burning different wastes:
     a.  If the waste contains a POHC that is more      3
        difficult to burn than authorized by the
        permit or if burning of the waste requires
        compliance with different regulatory
        performance standards than specified in
        the permit.  The Director shall require a new
        trial burn to substantiate compliance with
        the regulatory performance standards unless
        this demonstration can be made through
        other means
     b.  If the waste does not contain a POHC that      2
        is more difficult to burn than authorized
        by the permit and if burning of the waste
        does not require compliance with different
        regulatory performance standards than
        specified in the permit
Note: See Subsection R315-270-42(g) for
modification procedures to be used for the management
of newly listed or identified wastes
  7.  Shakedown and trial burn:
     a.  Modification of the trial burn plan or         2
        any of the permit conditions applicable
        during the shakedown period for determining
        operational readiness after construction,
        the trial burn period, or the period
        immediately following the trial burn
     b.  Authorization of up to an additional 720      11
        hours of waste burning during the
        shakedown period for determining
        operational readiness after construction,
        with the prior approval of the Director
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     c.  Changes in the operating requirements set     11
        in the permit for conducting a trial burn,
        provided the change is minor and has
        received the prior approval of the
        Director
     d.  Changes in the ranges of the operating        11
        requirements set in the permit to reflect
        the results of the trial burn, provided the
        change is minor and has received the prior
        approval of the Director
  8.  Substitution of an alternative type of            1
     nonhazardous waste fuel that is not specified
     in the permit
  9.  Technology changes needed to meet standards      11
     under 40 CFR part 63 (Subpart EEE-National
     Emission Standards for Hazardous Air
     Pollutants From Hazardous Waste Combustors),
     provided the procedures of Subsection R315-270-42(j) are
     followed.
 10.  Changes to RCRA permit provisions needed to
     support transition to 40 CFR part 63 (Subpart
     EEE-National Emission Standards for Hazardous
     Air Pollutants From Hazardous Waste Combustors),
     provided the procedures of Subsection R315-
     270-42(k) are followed.
M.  Containment Buildings.
  1.  Modification or addition of containment
     building units:
     a.  Resulting in greater than 25% increase         3
        in the facility's containment building
        storage or treatment capacity
     b.  Resulting in up to 25% increase in the         2
        facility's containment building storage or
        treatment capacity
  2.  Modification of a containment building unit       2
     or secondary containment system without
     increasing the capacity of the unit
  3.  Replacement of a containment building with a
     containment building that meets the same
     design standards provided:
     a.  The unit capacity is not increased             1
     b.  The replacement containment building meets     1
        the same conditions in the permit
  4.  Modification of a containment building            2
     management practice
  5.  Storage or treatment of different wastes in
     containment buildings:
     a.  That require additional or different           3
        management practices
     b.  That do not require additional or different    2
        management practices
N.  Corrective Action:
  1.  Approval of a corrective action management        3
     unit pursuant to Section R315-264-552
  2.  Approval of a temporary unit or time              2
     extension for a temporary unit pursuant to
     Section R315-264-553
  3.  Approval of a staging pile or staging pile        2
     operating term extension pursuant to
     Section R315-264-554
O.  Burden Reduction
  1.  Reserved
  2.  Development of one contingency plan based on      1
     Integrated Contingency Plan Guidance pursuant
     to Subsection R315-264-52(b)
  3.  Changes to recordkeeping and reporting            1
     requirements pursuant to: Subsections R315-
     264-56(i), R315-264-343(a)(2), R315-264-
     1061(b)(1),(d), R315-264-1062(a)(2), R315-264-
     196(f), R315-264-100(g), and R315-264-113(e)(5)
  4.  Changes to inspection frequency for tank          1
     systems pursuant to Subsection R315-264-195(b)
  5.  Changes to detection and compliance monitoring    1
     program pursuant to Subsections R315-264-98(d),
     (g)(2), and (g)(3), R315-264-99(f), and (g)

1Class 1 modifications requiring prior Agency approval.

R315-270-43.  Hazardous Waste Permit Program --
Termination of Permits.

(a)  The following are causes for terminating a permit
during its term, or for denying a permit renewal application:

(1)  Noncompliance by the permittee with any condition of
the permit;

(2)  The permittee's failure in the application or during the
permit issuance process to disclose fully all relevant facts, or the
permittee's misrepresentation of any relevant facts at any time;

or
(3)  A determination that the permitted activity endangers

human health or the environment and can only be regulated to
acceptable levels by permit modification or termination.

(b)  The Director shall follow the applicable procedures in
Rule R315-124 in terminating any permit under Section R315-
270-43.

R315-270-50.  Hazardous Waste Permit Program -- Duration
of Permits.

(a)  Hazardous Waste operation permits shall be effective
for a fixed term not to exceed 10 years.

(b)  Except as provided in Section R315-270-51, the term
of a permit shall not be extended by modification beyond the
maximum duration specified in Section R315-270-50.

(c)  The Director may issue any permit for a duration that
is less than the full allowable term under Section R315-270-50.

(d)  Each permit for a land disposal facility shall be
reviewed by the Director five years after the date of permit
issuance or reissuance and shall be modified as necessary, as
provided in Section R315-270-41.

R315-270-51.  Hazardous Waste Permit Program --
Continuation of Expiring Permits.

(a)  The conditions of an expired permit continue in force
until the effective date of a new permit if:

(1)  The permittee has submitted a timely application under
Section R315-270-14 and the applicable sections in Sections
R315-270-15 through 29 which is a complete application for a
new permit; and

(2)  The Director through no fault of the permittee, does
not issue a new permit with an effective date under Section
R315-124-15 on or before the expiration date of the previous
permit, for example, when issuance is impracticable due to time
or resource constraints.

(b)  Effect.  Permits continued under Section R315-270-51
remain fully effective and enforceable.

(c)  Enforcement.  When the permittee is not in compliance
with the conditions of the expiring or expired permit, the
Director may choose to do any or all of the following:

(1)  Initiate enforcement action based upon the permit
which has been continued;

(2)  Issue a notice of intent to deny the new permit under
Section R315-124-6.  If the permit is denied, the owner or
operator would then be required to cease the activities
authorized by the continued permit or be subject to enforcement
action for operating without a permit;

(3)  Issue a new permit under Rule R315-124 with
appropriate conditions; or

(4)  Take other actions authorized by these rules.
(d)  State continuation.  If a permittee has submitted a

timely and complete application under applicable State law and
regulations, the terms and conditions of an EPA-issued RCRA
permit continue in force beyond the expiration date of the
permit, but only until the effective date of the State's issuance or
denial of a State RCRA permit.

R315-270-60.  Hazardous Waste Permit Program -- Permits
by Rule.

Notwithstanding any other provision of Section R315-270-
60 or Rule R315-124, the following shall be deemed to have a
approved hazardous waste permit if the conditions listed are
met:

(a)  Reserved
(b)  Injection wells.  The owner or operator of an injection

well disposing of hazardous waste, if the owner or operator:
(1)  Has a permit for underground injection issued under

Rule R317-7 and 40 CFR 144 or 145; and
(2)  Complies with the conditions of that permit and the
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requirements of 40 CFR 144.14 and Section R317-7-11.
(3)  For UIC permits issued after November 8, 1984:
(i)  Complies with Section R315-264-101; and
(ii)  Where the UIC well is the only unit at a facility which

requires a hazardous waste permit, complies with Subsection
R315-270-14(d).

(c)  Publicly owned treatment works.  The owner or
operator of a POTW which accepts for treatment hazardous
waste, if the owner or operator:

(1)  Has an NPDES permit;
(2)  Complies with the conditions of that permit; and
(3)  Complies with the following regulations:
(i)  Section R315-264-11, Identification number;
(ii)  Section R315-264-71, Use of manifest system;
(iii)  Section R315-264-72, Manifest discrepancies;
(iv)  Section R315-264-73(a)  and (b)(1), Operating record;
(v)  Section R315-264-75, Biennial report;
(vi)  Section R315-264-76, Unmanifested waste report; and
(vii)  For NPDES permits issued after November 8, 1984,

Section R315-264-101.
(4)  If the waste meets all Federal, State, and local

pretreatment requirements which would be applicable to the
waste if it were being discharged into the POTW through a
sewer, pipe, or similar conveyance.

R315-270-61.  Hazardous Waste Permit Program --
Emergency Permits.

(a)  Notwithstanding any other provision of Rule R315-270
or Rule R315-124, in the event the Director finds an imminent
and substantial endangerment to human health or the
environment the Director may issue a temporary emergency
permit:

(1)  To a non-permitted facility to allow treatment, storage,
or disposal of hazardous waste; or

(2)  To a permitted facility to allow treatment, storage, or
disposal of a hazardous waste not covered by an effective
permit.

(b)  This emergency permit:
(1)  May be oral or written.  If oral, it shall be followed in

five days by a written emergency permit;
(2)  Shall not exceed 90 days in duration;
(3)  Shall clearly specify the hazardous wastes to be

received, and the manner and location of their treatment,
storage, or disposal;

(4)  May be terminated by the Director at any time without
process if the Director determines that termination is appropriate
to protect human health and the environment;

(5)  Shall be accompanied by a public notice published
under Subsection R315-124-10(c)(3) including:

(i)  Name and address of the office granting the emergency
authorization;

(ii)  Name and location of the permitted hazardous waste
management facility;

(iii)  A brief description of the wastes involved;
(iv)  A brief description of the action authorized and

reasons for authorizing it; and
(v)  Duration of the emergency permit; and
(6)  Shall incorporate, to the extent possible and not

inconsistent with the emergency situation, all applicable
requirements of Rule R315-270 and Rules R315-264 and 266.

R315-270-62.  Hazardous Waste Permit Program --
Hazardous Waste Incinerator Permits.

When an owner or operator of a hazardous waste
incineration unit becomes subject to hazardous waste permit
requirements after October 12, 2005, or when an owner or
operator of an existing hazardous waste incineration unit
demonstrates compliance with the air emission standards and
limitations in Subsection R307-214-2(39), i.e., by conducting a

comprehensive performance test and submitting a Notification
of Compliance under 40 CFR 63.1207(j)  and 63.1210(d),
which are incorporated by reference in Subsection R307-214-
2(39), documenting compliance with all applicable requirements
of Subsection R307-214-2(39), the requirements of Section
R315-270-62 do not apply, except those provisions the Director
determines are necessary to ensure compliance with Subsections
R315-264-345(a) and (c) if the owner or operator elects to
comply with Section R315-270-235(a)(1)(i) to minimize
emissions of toxic compounds from startup, shutdown, and
malfunction events.  Nevertheless, the Director may apply the
provisions of Section R315-270-62, on a case-by-case basis, for
purposes of information collection in accordance with
Subsections R315-270-10(k), 10(l), 32(b)(2), and 32(b)(3).

(a)  For the purposes of determining operational readiness
following completion of physical construction, the Director
shall establish permit conditions, including but not limited to
allowable waste feeds and operating conditions, in the permit to
a new hazardous waste incinerator.  These permit conditions
shall be effective for the minimum time required to bring the
incinerator to a point of operational readiness to conduct a trial
burn, not to exceed 720 hours operating time for treatment of
hazardous waste.  The Director may extend the duration of this
operational period once, for up to 720 additional hours, at the
request of the applicant when good cause is shown.  The permit
may be modified to reflect the extension according to Section
R315-270-42.

(1)  Applicants shall submit a statement, with part B of the
permit application, which suggests the conditions necessary to
operate in compliance with the performance standards of
Section R315-264-343 during this period.  This statement
should include, at a minimum, restrictions on waste
constituents, waste feed rates and the operating parameters
identified in Section R315-264-345.

(2)  The Director shall review this statement and any other
relevant information submitted with part B of the permit
application and specify requirements for this period sufficient to
meet the performance standards of Section R315-264-343.

(b)  For the purposes of determining feasibility of
compliance with the performance standards of Section R315-
264-343 and of determining adequate operating conditions
under Section R315-264-345, the Director shall establish
conditions in the permit for a new hazardous waste incinerator
to be effective during the trial burn.

(1)  Applicants shall propose a trial burn plan, prepared
under Subsection R315-270-62(b)(2) with a part B of the permit
application.

(2)  The trial burn plan shall include the following
information:

(i)  An analysis of each waste or mixture of wastes to be
burned which includes:

(A)  Heat value of the waste in the form and composition
in which it will be burned.

(B)  Viscosity (if applicable), or description of the physical
form of the waste.

(C)  An identification of any hazardous organic
constituents listed in Rule R315-261, appendix VIII, which are
present in the waste to be burned, except that the applicant need
not analyze for constituents listed in Rule R315-261, appendix
VIII, which would reasonably not be expected to be found in the
waste.  The constituents excluded from analysis shall be
identified, and the basis for the exclusion stated.  The waste
analysis shall rely on appropriate analytical techniques.

(D)  An approximate quantification of the hazardous
constituents identified in the waste, within the precision
produced by appropriate analytical methods.

(ii)  A detailed engineering description of the incinerator
for which the permit is sought including:

(A)  Manufacturer's name and model number of
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incinerator, if available.
(B)  Type of incinerator.
(C)  Linear dimensions of the incinerator unit including the

cross sectional area of combustion chamber.
(D)  Description of the auxiliary fuel system, type/feed.
(E)  Capacity of prime mover.
(F)  Description of automatic waste feed cut-off system(s).
(G)  Stack gas monitoring and pollution control equipment.
(H)  Nozzle and burner design.
(I)  Construction materials.
(J)  Location and description of temperature, pressure, and

flow indicating and control devices.
(iii)  A detailed description of sampling and monitoring

procedures, including sampling and monitoring locations in the
system, the equipment to be used, sampling and monitoring
frequency, and planned analytical procedures for sample
analysis.

(iv)  A detailed test schedule for each waste for which the
trial burn is planned including date(s), duration, quantity of
waste to be burned, and other factors relevant to the Director's
decision under Subsection R315-270-62(b)(5).

(v)  A detailed test protocol, including, for each waste
identified, the ranges of temperature, waste feed rate,
combustion gas velocity, use of auxiliary fuel, and any other
relevant parameters that will be varied to affect the destruction
and removal efficiency of the incinerator.

(vi)  A description of, and planned operating conditions
for, any emission control equipment which will be used.

(vii)  Procedures for rapidly stopping waste feed, shutting
down the incinerator, and controlling emissions in the event of
an equipment malfunction.

(viii)  Such other information as the Director reasonably
finds necessary to determine whether to approve the trial burn
plan in light of the purposes of Subsection R315-270-62(b)(2)
and the criteria in Subsection R315-270-62(b)(5).

(3)  The Director, in reviewing the trial burn plan, shall
evaluate the sufficiency of the information provided and may
require the applicant to supplement this information, if
necessary, to achieve the purposes of Subsection R315-270-
62(b)(2).

(4)  Based on the waste analysis data in the trial burn plan,
the Director shall specify as trial Principal Organic Hazardous
Constituents (POHCs), those constituents for which destruction
and removal efficiencies shall be calculated during the trial
burn.  These trial POHCs shall be specified by the Director
based on The Director's estimate of the difficulty of incineration
of the constituents identified in the waste analysis, their
concentration or mass in the waste feed, and, for wastes listed in
Sections R315-261-30 through 35, the hazardous waste organic
constituent or constituents identified in appendix VII of Rule
R315-261 as the basis for listing.

(5)  The Director shall approve a trial burn plan if he finds
that:

(i)  The trial burn is likely to determine whether the
incinerator performance standard required by Section R315-
264-343 can be met;

(ii)  The trial burn itself shall not present an imminent
hazard to human health or the environment;

(iii)  The trial burn will help the Director to determine
operating requirements to be specified under Section R315-264-
345; and

(iv)  The information sought in Subsection R315-270-
62(b)(5)(i) and (ii) cannot reasonably be developed through
other means.

(6)  The Director shall send a notice to all persons on the
facility mailing list as set forth in Subsection R315-124-
10(c)(1)(ix) and to the appropriate units of State and local
government as set forth in Subsection R315-124-10(c)(1)(x)
announcing the scheduled commencement and completion dates

for the trial burn.  The applicant may not commence the trial
burn until after the Director has issued such notice.

(i)  This notice shall be mailed within a reasonable time
period before the scheduled trial burn.  An additional notice is
not required if the trial burn is delayed due to circumstances
beyond the control of the facility or the permitting agency.

(ii)  This notice shall contain:
(A)  The name and telephone number of the applicant's

contact person;
(B)  The name and telephone number of the permitting

agency's contact office;
(C)  The location where the approved trial burn plan and

any supporting documents can be reviewed and copied; and
(D)  An expected time period for commencement and

completion of the trial burn.
(7)  During each approved trial burn, or as soon after the

burn as is practicable, the applicant shall make the following
determinations:

(i)  A quantitative analysis of the trial POHCs in the waste
feed to the incinerator.

(ii)  A quantitative analysis of the exhaust gas for the
concentration and mass emissions of the trial POHCs, oxygen
(O2) and hydrogen chloride (HCl).

(iii)  A quantitative analysis of the scrubber water, if any;
ash residues; and other residues, for the purpose of estimating
the fate of the trial POHCs.

(iv)  A computation of destruction and removal efficiency
(DRE), in accordance with the DRE formula specified in
Subsection R315-264-343(a).

(v)  If the HCl emission rate exceeds 1.8 kilograms of HCl
per hour, 4 pounds per hour, a computation of HCl removal
efficiency in accordance with Subsection R315-264-343(b).

(vi)  A computation of particulate emissions, in accordance
with Subsection R315-264-343(c).

(vii)  An identification of sources of fugitive emissions and
their means of control.

(viii)  A measurement of average, maximum, and minimum
temperatures and combustion gas velocity.

(ix)  A continuous measurement of carbon monoxide (CO)
in the exhaust gas.

(x)  Such other information as the Director may specify as
necessary to ensure that the trial burn will determine compliance
with the performance standards in Section R315-264-343 and
to establish the operating conditions required by Section R315-
264-345 as necessary to meet that performance standard.

(8)  The applicant shall submit to the Director a
certification that the trial burn has been carried out in
accordance with the approved trial burn plan, and shall submit
the results of all the determinations required in Subsection
R315-270-62(b)(6).  This submission shall be made within 90
days of completion of the trial burn, or later if approved by the
Director.

(9)  All data collected during any trial burn shall be
submitted to the Director following the completion of the trial
burn.

(10)  All submissions required by Subsection R315-270-
62(b) shall be certified on behalf of the applicant by the
signature of a person authorized to sign a permit application or
a report under Section R315-270-11.

(11)  Based on the results of the trial burn, the Director
shall set the operating requirements in the final permit according
to Section R315-264-345.  The permit modification shall
proceed according to Section R315-270-42.

(c)  For the purposes of allowing operation of a new
hazardous waste incinerator following completion of the trial
burn and prior to final modification of the permit conditions to
reflect the trial burn results, the Director may establish permit
conditions, including but not limited to allowable waste feeds
and operating conditions sufficient to meet the requirements of
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Section R315-264-345, in the permit to a new hazardous waste
incinerator.  These permit conditions shall be effective for the
minimum time required to complete sample analysis, data
computation and submission of the trial burn results by the
applicant, and modification of the facility permit by the
Director.

(1)  Applicants shall submit a statement, with part B of the
permit application, which identifies the conditions necessary to
operate in compliance with the performance standards of
Section R315-264-343 during this period.  This statement
should include, at a minimum, restrictions on waste constituents,
waste feed rates, and the operating parameters in Section R315-
264-345.

(2)  The Director shall review this statement and any other
relevant information submitted with part B of the permit
application and specify those requirements for this period most
likely to meet the performance standards of Section R315-264-
34 based on his engineering judgment.

(d)  For the purpose of determining feasibility of
compliance with the performance standards of Section R315-
264-343 and of determining adequate operating conditions
under Section R315-264-345, the applicant for a permit for an
existing hazardous waste incinerator shall prepare and submit a
trial burn plan and perform a trial burn in accordance with
Subsection R315-270-19(b) and Subsections R315-270-62(b)(2)
through (b)(5) and (b)(7) through (b)(10) or, instead, submit
other information as specified in Subsection R315-270-19(c). 
The Director shall announce the Director's intention to approve
the trial burn plan in accordance with the timing and distribution
requirements of Subsection R315-270-62(b)(6).  The contents
of the notice shall include: the name and telephone number of
a contact person at the facility; the name and telephone number
of a contact office at the permitting agency; the location where
the trial burn plan and any supporting documents can be
reviewed and copied; and a schedule of the activities that are
required prior to permit issuance, including the anticipated time
schedule for approval of the plan and the time period during
which the trial burn would be conducted.  Applicants submitting
information under Subsection R315-270-19(a) are exempt from
compliance with Sections R315-264-343 and 345 and, therefore,
are exempt from the requirement to conduct a trial burn. 
Applicants who submit trial burn plans and receive approval
before submission of a permit application shall complete the
trial burn and submit the results, specified in Subsection R315-
270-62(b)(7), with part B of the permit application.  If
completion of this process conflicts with the date set for
submission of the part B application, the applicant shall contact
the Director to establish a later date for submission of the part
B application or the trial burn results.  Trial burn results shall be
submitted prior to issuance of the permit.  When the applicant
submits a trial burn plan with part B of the permit application,
the Director shall specify a time period prior to permit issuance
in which the trial burn shall be conducted and the results
submitted.

R315-270-63.  Hazardous Waste Permit Program -- Permits
for Land Treatment Demonstrations Using Field Test or
Laboratory Analyses.

(a)  For the purpose of allowing an owner or operator to
meet the treatment demonstration requirements of Section R315-
264-272, the Director may issue a treatment demonstration
permit.  The permit shall contain only those requirements
necessary to meet the standards in Subsection R315-264-272(c). 
The permit may be issued either as a treatment or disposal
permit covering only the field test or laboratory analyses, or as
a two-phase facility permit covering the field tests, or laboratory
analyses, and design, construction operation and maintenance of
the land treatment unit.

(1)  The Director may issue a two-phase facility permit if

the Director finds that, based on information submitted in part
B of the application, substantial, although incomplete or
inconclusive, information already exists upon which to base the
issuance of a facility permit.

(2)  If the Director finds that not enough information exists
upon which the Director can establish permit conditions to
attempt to provide for compliance with all of the requirements
of Sections R315-264-270 through 283, he shall issue a
treatment demonstration permit covering only the field test or
laboratory analyses.

(b)  If the Director finds that a phased permit may be
issued, the Director shall establish, as requirements in the first
phase of the facility permit, conditions for conducting the field
tests or laboratory analyses.  These permit conditions shall
include design and operating parameters, including the duration
of the tests or analyses and, in the case of field tests, the
horizontal and vertical dimensions of the treatment zone;
monitoring procedures; post-demonstration clean-up activities;
and any other conditions which the Director finds may be
necessary under Subsection R315-264-272(c).  The Director
shall include conditions in the second phase of the facility
permit to attempt to meet all Sections R315-264-270 through
283 requirements pertaining to unit design, construction,
operation, and maintenance.  The Director shall establish these
conditions in the second phase of the permit based upon the
substantial but incomplete or inconclusive information
contained in the part B application.

(1)  The first phase of the permit shall be effective as
provided in Subsection R315-124-15(b).

(2)  The second phase of the permit shall be effective as
provided in Subsection R315-270-63(d).

(c)  When the owner or operator who has been issued a
two-phase permit has completed the treatment demonstration,
the owner or operator shall submit to the Director a certification,
signed by a person authorized to sign a permit application or
report under Section R315-270-11, that the field tests or
laboratory analyses have been carried out in accordance with the
conditions specified in phase one of the permit for conducting
such tests or analyses.  The owner or operator shall also submit
all data collected during the field tests or laboratory analyses
within 90 days of completion of those tests or analyses unless
the Director approves a later date.

(d)  If the Director determines that the results of the field
tests or laboratory analyses meet the requirements of Section
R315-264-272, the Director shall modify the second phase of
the permit to incorporate any requirements necessary for
operation of the facility in compliance with Sections R315-264-
270 through 283, based upon the results of the field tests or
laboratory analyses.

(1)  This permit modification may proceed under Section
R315-270-42, or otherwise shall proceed as a modification
under Subsection R315-270-41(a)(2).  If such modifications are
necessary, the second phase of the permit shall become effective
only after those modifications have been made.

(2)  If no modifications of the second phase of the permit
are necessary, the Director shall give notice of the final decision
to the permit applicant and to each person who submitted
written comments on the phased permit or who requested notice
of the final decision on the second phase of the permit.  The
second phase of the permit then will become effective as
specified in Subsection R315-124-15(b).

R315-270-65.  Hazardous Waste Permit Program --
Research, Development, and Demonstration Permits.

(a)  The Director may issue a research, development, and
demonstration permit for any hazardous waste treatment facility
which proposes to utilize an innovative and experimental
hazardous waste treatment technology or process for which
permit standards for such experimental activity have not been
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promulgated under Rules R315-264 or 266.  Any such permit
shall include such terms and conditions as will assure protection
of human health and the environment.  Such permits:

(1)  Shall provide for the construction of such facilities as
necessary, and for operation of the facility for not longer than
one year unless renewed as provided in Subsection R315-270-
64(d), and

(2)  Shall provide for the receipt and treatment by the
facility of only those types and quantities of hazardous waste
which the Director deems necessary for purposes of determining
the efficacy and performance capabilities of the technology or
process and the effects of such technology or process on human
health and the environment, and

(3)  Shall include such requirements as the Director deems
necessary to protect human health and the environment,
including, but not limited to, requirements regarding
monitoring, operation, financial responsibility, closure, and
remedial action, and such requirements as the Director deems
necessary regarding testing and providing of information to the
Director with respect to the operation of the facility.

(b)  For the purpose of expediting review and issuance of
permits under Section R315-270-65, the Director may,
consistent with the protection of human health and the
environment, modify or waive permit application and permit
issuance requirements in Rules R315-124 and 270 except that
there may be no modification or waiver of regulations regarding
financial responsibility, including insurance, or of procedures
regarding public participation.

(c)  The Director may order an immediate termination of all
operations at the facility at any time the Director determines that
termination is necessary to protect human health and the
environment.

(d)  Any permit issued under Section R315-270-65 may be
renewed not more than three times.  Each such renewal shall be
for a period of not more than 1 year.

R315-270-66.  Hazardous Waste Permit Program -- Permits
for Boilers and Industrial Furnaces Burning Hazardous
Waste.

When an owner or operator of a cement kiln, lightweight
aggregate kiln, solid fuel boiler, liquid fuel boiler, or
hydrochloric acid production furnace becomes subject to the
hazardous waste permit requirements after October 12, 2005 or
when an owner or operator of an existing cement kiln,
lightweight aggregate kiln, solid fuel boiler, liquid fuel boiler,
or hydrochloric acid production furnace demonstrates
compliance with the air emission standards and limitations in
Subsection R307-214-2(39), i.e., by conducting a
comprehensive performance test and submitting a Notification
of Compliance under 40 CFR 63.1207(j) and 63.1210(d) which
are incorporated by reference in R307-214-2(39) documenting
compliance with all applicable requirements of Subsection
R307-214-2(39), the requirements of Section R315-270-66 do
not apply.  The requirements of Section R315-270-66 do apply,
however, if the Director determines certain provisions are
necessary to ensure compliance with Subsections R315-266-
102(e)(1) and 102(e)(2)(iii)  if owners and operators elect to
comply with Subsection R315-270-235(a)(1)(i) to minimize
emissions of toxic compounds from startup, shutdown, and
malfunction events; or if you are an area source and elect to
comply with the Sections R315-266-105, 106, and 107
standards and associated requirements for particulate matter,
hydrogen chloride and chlorine gas, and non-mercury metals; or
the Director determines certain provisions apply, on a case-by-
case basis, for purposes of information collection in accordance
with Subsections R315-270-10(k), 10(l), 32(b)(2), and 32(b)(3).

(a)  General.  Owners and operators of new boilers and
industrial furnaces, those not operating under the interim status
standards of Section R315-266-103, are subject to Subsections

R315-270-66(b) through (f).  Boilers and industrial furnaces
operating under the interim status standards of Section R315-
266-103 are subject to Subsection R315-270-66(g).

(b)  Permit operating periods for new boilers and industrial
furnaces.  A permit for a new boiler or industrial furnace shall
specify appropriate conditions for the following operating
periods:

(1)  Pretrial burn period.  For the period beginning with
initial introduction of hazardous waste and ending with
initiation of the trial burn, and only for the minimum time
required to bring the boiler or industrial furnace to a point of
operational readiness to conduct a trial burn, not to exceed 720
hours operating time when burning hazardous waste, the
Director shall establish in the Pretrial Burn Period of the permit
conditions, including but not limited to, allowable hazardous
waste feed rates and operating conditions.  The Director may
extend the duration of this operational period once, for up to
720 additional hours, at the request of the applicant when good
cause is shown.  The permit may be modified to reflect the
extension according to Section R315-270-42.

(i)  Applicants shall submit a statement, with part B of the
permit application that suggests the conditions necessary to
operate in compliance with the standards of Sections R315-266-
104 through 107 during this period.  This statement should
include, at a minimum, restrictions on the applicable operating
requirements identified in Subsection R315-266-102(e).

(ii)  The Director shall review this statement and any other
relevant information submitted with part B of the permit
application and specify requirements for this period sufficient to
meet the performance standards of Sections R315-266-104
through 107.

(2)  Trial burn period.  For the duration of the trial burn,
the Director shall establish conditions in the permit for the
purposes of determining feasibility of compliance with the
performance standards of Sections R315-266-104 through 107
and determining adequate operating conditions under
Subsection R315-266-102(e).  Applicants shall propose a trial
burn plan, prepared under Subsection R315-270-66(c), to be
submitted with part B of the permit application.

(3)  Post-trial burn period.
(i)  For the period immediately following completion of the

trial burn, and only for the minimum period sufficient to allow
sample analysis, data computation, and submission of the trial
burn results by the applicant, and review of the trial burn results
and modification of the facility permit by the Director to reflect
the trial burn results, the Director shall establish the operating
requirements most likely to ensure compliance with the
performance standards of Sections R315-266-104 through 107.

(ii)  Applicants shall submit a statement, with part B of the
application that identifies the conditions necessary to operate
during this period in compliance with the performance standards
of Sections R315-266-104 through 107.  This statement should
include, at a minimum, restrictions on the operating
requirements provided by Subsection R315-266-102(e).

(iii)  The Director shall review this statement and any other
relevant information submitted with part B of the permit
application and specify requirements for this period sufficient to
meet the performance standards of Sections R315-266-104
through 107.

(4)  Final permit period.  For the final period of operation,
the Director shall develop operating requirements in
conformance with Subsection R315-266-102(e) that reflect
conditions in the trial burn plan and are likely to ensure
compliance with the performance standards of Sections R315-
266-104 through 107.  Based on the trial burn results, the
Director shall make any necessary modifications to the
operating requirements to ensure compliance with the
performance standards.  The permit modification shall proceed
according to Section R315-270-42.
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(c)  Requirements for trial burn plans.  The trial burn plan
shall include the following information.  The Director, in
reviewing the trial burn plan, shall evaluate the sufficiency of
the information provided and may require the applicant to
supplement this information, if necessary, to achieve the
purposes of Subsections R315-270-66(c)(1) through (9):

(1)  An analysis of each feed stream, including hazardous
waste, other fuels, and industrial furnace feed stocks, as fired,
that includes:

(i)  Heating value, levels of antimony, arsenic, barium,
beryllium, cadmium, chromium, lead, mercury, silver, thallium,
total chlorine/chloride, and ash;

(ii)  Viscosity or description of the physical form of the
feed stream;

(2)  An analysis of each hazardous waste, as fired,
including:

(i)  An identification of any hazardous organic constituents
listed in appendix VIII, of Rule R315-261, that are present in
the feed stream, except that the applicant need not analyze for
constituents listed in appendix VIII that would reasonably not
be expected to be found in the hazardous waste.  The
constituents excluded from analysis shall be identified and the
basis for this exclusion explained.  The waste analysis shall be
conducted in accordance with appropriate analytical techniques.

(ii)  An approximate quantification of the hazardous
constituents identified in the hazardous waste, within the
precision produced by appropriate analytical methods.

(iii)  A description of blending procedures, if applicable,
prior to firing the hazardous waste, including a detailed analysis
of the hazardous waste prior to blending, an analysis of the
material with which the hazardous waste is blended, and
blending ratios.

(3)  A detailed engineering description of the boiler or
industrial furnace, including:

(i)  Manufacturer's name and model number of the boiler or
industrial furnace;

(ii)  Type of boiler or industrial furnace;
(iii)  Maximum design capacity in appropriate units;
(iv)  Description of the feed system for the hazardous

waste, and, as appropriate, other fuels and industrial furnace
feedstocks;

(v)  Capacity of hazardous waste feed system;
(vi)  Description of automatic hazardous waste feed cutoff

system(s);
(vii)  Description of any air pollution control system; and
(viii)  Description of stack gas monitoring and any

pollution control monitoring systems.
(4)  A detailed description of sampling and monitoring

procedures including sampling and monitoring locations in the
system, the equipment to be used, sampling and monitoring
frequency, and planned analytical procedures for sample
analysis.

(5)  A detailed test schedule for each hazardous waste for
which the trial burn is planned, including date(s), duration,
quantity of hazardous waste to be burned, and other factors
relevant to the Director's decision under Subsection R315-270-
66(b)(2).

(6)  A detailed test protocol, including, for each hazardous
waste identified, the ranges of hazardous waste feed rate, and, as
appropriate, the feed rates of other fuels and industrial furnace
feedstocks, and any other relevant parameters that may affect the
ability of the boiler or industrial furnace to meet the
performance standards in Sections R315-266-104 through 107.

(7)  A description of, and planned operating conditions for,
any emission control equipment that will be used.

(8)  Procedures for rapidly stopping the hazardous waste
feed and controlling emissions in the event of an equipment
malfunction.

(9)  Such other information as the Director reasonably finds

necessary to determine whether to approve the trial burn plan in
light of the purposes of Section R315-270-66(c) and the criteria
in Subsection R315-270-66(b)(2).

(d)  Trial burn procedures.
(1)  A trial burn shall be conducted to demonstrate

conformance with the standards of Sections R315-266-104
through 107 under an approved trial burn plan.

(2)  The Director shall approve a trial burn plan if the
Director finds that:

(i)  The trial burn is likely to determine whether the boiler
or industrial furnace can meet the performance standards of
Sections R315-266-104 through 107;

(ii)  The trial burn itself shall not present an imminent
hazard to human health and the environment;

(iii)  The trial burn will help the Director to determine
operating requirements to be specified under Subsection R315-
266-102(e); and

(iv)  The information sought in the trial burn cannot
reasonably be developed through other means.

(3)  The Director shall send a notice to all persons on the
facility mailing list as set forth in Subsection R315-124-
10(c)(1)(ix) and to the appropriate units of State and local
government as set forth in Subsection R315-124-10(c)(1)(x)
announcing the scheduled commencement and completion dates
for the trial burn.  The applicant may not commence the trial
burn until after the Director has issued such notice.

(i)  This notice shall be mailed within a reasonable time
period before the trial burn.  An additional notice is not required
if the trial burn is delayed due to circumstances beyond the
control of the facility or the Director.

(ii)  This notice shall contain:
(A)  The name and telephone number of applicant's contact

person;
(B)  The name and telephone number of the Division;
(C)  The location where the approved trial burn plan and

any supporting documents can be reviewed and copied; and
(D)  An expected time period for commencement and

completion of the trial burn.
(4)  The applicant shall submit to the Director a

certification that the trial burn has been carried out in
accordance with the approved trial burn plan, and shall submit
the results of all the determinations required in Subsection
R315-270-66(c).  This submission shall be made within 90 days
of completion of the trial burn, or later if approved by the
Director.

(5)  All data collected during any trial burn shall be
submitted to the Director following completion of the trial burn.

(6)  All submissions required by Subsection R315-270-
66(d) shall be certified on behalf of the applicant by the
signature of a person authorized to sign a permit application or
a report under Section R315-270-11.

(e)  Special procedures for DRE trial burns.  When a DRE
trial burn is required under Subsection R315-266-104(a), the
Director shall specify, based on the hazardous waste analysis
data and other information in the trial burn plan, as trial
Principal Organic Hazardous Constituents (POHCs) those
compounds for which destruction and removal efficiencies shall
be calculated during the trial burn.  These trial POHCs shall be
specified by the Director based on information including the
Director's estimate of the difficulty of destroying the
constituents identified in the hazardous waste analysis, their
concentrations or mass in the hazardous waste feed, and, for
hazardous waste containing or derived from wastes listed in
Sections R315-261-30 through 35, the hazardous waste organic
constituent(s) identified in Appendix VII of Rule R315-261 as
the basis for listing.

(f)  Determinations based on trial burn.  During each
approved trial burn, or as soon after the burn as is practicable,
the applicant shall make the following determinations:
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(1)  A quantitative analysis of the levels of antimony,
arsenic, barium, beryllium, cadmium, chromium, lead, mercury,
thallium, silver, and chlorine/chloride, in the feed streams;
hazardous waste, other fuels, and industrial furnace feedstocks;

(2)  When a DRE trial burn is required under Subsection
R315-266-104(a):

(i)  A quantitative analysis of the trial POHCs in the
hazardous waste feed;

(ii)  A quantitative analysis of the stack gas for the
concentration and mass emissions of the trial POHCs; and

(iii)  A computation of destruction and removal efficiency
(DRE), in accordance with the DRE formula specified in
Subsection R315-266-104(a);

(3)  When a trial burn for chlorinated dioxins and furans is
required under Subsection R315-266-104(e), a quantitative
analysis of the stack gas for the concentration and mass emission
rate of the 2,3,7,8-chlorinated tetra-octa congeners of
chlorinated dibenzo-p-dioxins and furans, and a computation
showing conformance with the emission standard;

(4)  When a trial burn for particulate matter, metals, or
HCl/Cl2 is required under Section R315-266-105, or
Subsections R315-266-106(c) or (d), or SubsectionsR315-266-
107(b)(2) or (c), a quantitative analysis of the stack gas for the
concentrations and mass emissions of particulate matter, metals,
or hydrogen chloride (HCl) and chlorine (Cl2), and
computations showing conformance with the applicable
emission performance standards;

(5)  When a trial burn for DRE, metals, or HCl/Cl2 is
required under Subsections R315-266-104(a), 106(c) or (d), or
107(b)(2) or (c), a quantitative analysis of the scrubber water, if
any); ash residues; other residues; and products for the purpose
of estimating the fate of the trial POHCs, metals, and
chlorine/chloride;

(6)  An identification of sources of fugitive emissions and
their means of control;

(7)  A continuous measurement of carbon monoxide (CO),
oxygen, and where required, hydrocarbons (HC), in the stack
gas; and

(8)  Such other information as the Director may specify as
necessary to ensure that the trial burn shall determine
compliance with the performance standards in Sections R315-
266-104 through 107 and to establish the operating conditions
required by Subsection R315-266-102(e) as necessary to meet
those performance standards.

(g)  Interim status boilers and industrial furnaces.  For the
purpose of determining feasibility of compliance with the
performance standards of Sections R315-266-104 through 107
and of determining adequate operating conditions under Section
R315-266-103, applicants owning or operating existing boilers
or industrial furnaces operated under the interim status standards
of Section R315-266-103 shall either prepare and submit a trial
burn plan and perform a trial burn in accordance with the
requirements of Section R315-270-66 or submit other
information as specified in Subsection R315-270-22(a)(6).  The
Director shall announce the Director's intention to approve of
the trial burn plan in accordance with the timing and distribution
requirements of Subsection R315-270-66(d)(3).  The contents
of the notice shall include: the name and telephone number of
a contact person at the facility; the name and telephone number
of a contact office at the Division; the location where the trial
burn plan and any supporting documents can be reviewed and
copied; and a schedule of the activities that are required prior to
permit issuance, including the anticipated time schedule for
Director approval of the plan and the time periods during which
the trial burn would be conducted.  Applicants who submit a
trial burn plan and receive approval before submission of the
part B permit application shall complete the trial burn and
submit the results specified in Subsection R315-270-66(f) with
the part B permit application.  If completion of this process

conflicts with the date set for submission of the part B
application, the applicant shall contact the Director to establish
a later date for submission of the part B application or the trial
burn results.  If the applicant submits a trial burn plan with part
B of the permit application, the trial burn shall be conducted
and the results submitted within a time period prior to permit
issuance to be specified by the Director.

R315-270-68.  Hazardous Waste Permit Program --
Remedial Action Plans (RAPs).

Remedial Action Plans (RAPs) are special forms of permits
that are regulated under Sections R315-270-79 through 230.

R315-270-70.  Hazardous Waste Permit Program --
Qualifying for Interim Status.

(a)  Any person who owns or operates an "existing
hazardous waste management facility" or a facility in existence
on the effective date of statutory or regulatory amendments
under the State or Federal Act that render the facility subject to
the requirement to have a hazardous waste permit shall have
interim status and shall be treated as having been issued a
permit to the extent the owner or operator has:

(1)  Complied with the requirements of section 3010(a) of
RCRA pertaining to notification of hazardous waste activity or
the notification requirements of Rules R315-260 through 266,
268 and 270.

Comment: Some existing facilities may not be required to
file a notification under section 3010(a) of RCRA.  These
facilities may qualify for interim status by meeting Subsection
R315-270-70(a)(2).

(2)  Complied with the requirements of Section R315-270-
10 governing submission of part A applications;

(b)  Failure to qualify for interim status.  If the Director has
reason to believe upon examination of a part A application that
it fails to meet the requirements of Section R315-270-13, the
Director shall notify the owner or operator in writing of the
apparent deficiency.  Such notice shall specify the grounds for
the Director's belief that the application is deficient.  The owner
or operator shall have 30 days from receipt to respond to such
a notification and to explain or cure the alleged deficiency in the
owner or operator's part A application.  If, after such
notification and opportunity for response, the Director
determines that the application is deficient the Director may take
appropriate enforcement action.

(c)  Subsection R315-270-70(a) shall not apply to any
facility which has been previously denied a hazardous waste
permit or if authority to operate the facility under Federal or
State authority has been previously terminated.

R315-270-71.  Hazardous Waste Permit Program --
Operation During Interim Status.

(a)  During the interim status period the facility shall not:
(1)  Treat, store, or dispose of hazardous waste not

specified in part A of the permit application;
(2)  Employ processes not specified in part A of the permit

application; or
(3)  Exceed the design capacities specified in part A of the

permit application.
(b)  Interim status standards.  During interim status, owners

or operators shall comply with the interim status standards at
Rule R315-265.

R315-270-72.  Hazardous Waste Permit Program -- Changes
During Interim Status.

(a)  Except as provided in Subsection R315-270-72(b), the
owner or operator of an interim status facility may make the
following changes at the facility:

(1)  Treatment, storage, or disposal of new hazardous
wastes not previously identified in part A of the permit
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application and, in the case of newly listed or identified wastes,
addition of the units being used to treat, store, or dispose of the
hazardous wastes on the effective date of the listing or
identification if the owner or operator submits a revised part A
permit application prior to such treatment, storage, or disposal;

(2)  Increases in the design capacity of processes used at
the facility if the owner or operator submits a revised part A
permit application prior to such a change, along with a
justification explaining the need for the change, and the Director
approves the changes because:

(i)  There is a lack of available treatment, storage, or
disposal capacity at other hazardous waste management
facilities, or

(ii)  The change is necessary to comply with a Federal,
State, or local requirement.

(3)  Changes in the processes for the treatment, storage, or
disposal of hazardous waste or addition of processes if the
owner or operator submits a revised part A permit application
prior to such change, along with a justification explaining the
need for the change, and the Director approves the change
because:

(i)  The change is necessary to prevent a threat to human
health and the environment because of an emergency situation,
or

(ii)  The change is necessary to comply with a Federal,
State, or local requirement.

(4)  Changes in the ownership or operational control of a
facility if the new owner or operator submits a revised part A
permit application no later than 90 days prior to the scheduled
change.  When a transfer of operational control of a facility
occurs, the old owner or operator shall comply with the
requirements of Sections R315-265-140 through 150, until the
new owner or operator has demonstrated to the Director that the
owner or operator is complying with the requirements of
Sections R315-265-140 through 150.  The new owner or
operator shall demonstrate compliance with Sections R315-265-
140 through 150 within six months of the date of the change in
ownership or operational control of the facility.  Upon
demonstration to the Director by the new owner or operator of
compliance with Sections R315-265-140 through 150, the
Director shall notify the old owner or operator in writing that he
no longer needs to comply with Sections R315-265-140 through
150 as of the date of demonstration.  All other interim status
duties are transferred effective immediately upon the date of the
change in ownership or operational control of the facility.

(5)  Changes made in accordance with an interim status
corrective action order issued under Subsection 19-6-105(d) or
by EPA under section 3008(h) or other Federal authority, or by
a court in a judicial action brought by EPA or by an authorized
State.  Changes under Subsection R315-270-72(a)(5) are limited
to the treatment, storage, or disposal of solid waste from releases
that originate within the boundary of the facility.

(6)  Addition of newly regulated units for the treatment,
storage, or disposal of hazardous waste if the owner or operator
submits a revised part A permit application on or before the date
on which the unit becomes subject to the new requirements.

(b)  Except as specifically allowed under Subsection R315-
270-72(b), changes listed under Subsection R315-270-72(a)
may not be made if they amount to reconstruction of the
hazardous waste management facility.  Reconstruction occurs
when the capital investment in the changes to the facility
exceeds 50 percent of the capital cost of a comparable entirely
new hazardous waste management facility.  If all other
requirements are met, the following changes may be made even
if they amount to a reconstruction:

(1)  Changes made solely for the purposes of complying
with the requirements of Section R315-265-193 for tanks and
ancillary equipment.

(2)  If necessary to comply with Federal, State, or local

requirements, changes to an existing unit, changes solely
involving tanks or containers, or addition of replacement surface
impoundments that satisfy the standards of section 3004(o).

(3)  Changes that are necessary to allow owners or
operators to continue handling newly listed or identified
hazardous wastes that have been treated, stored, or disposed of
at the facility prior to the effective date of the rule establishing
the new listing or identification.

(4)  Changes during closure of a facility or of a unit within
a facility made in accordance with an approved closure plan.

(5)  Changes necessary to comply with an interim status
corrective action order issued under Subsection 19-6-105(d), or
by EPA under section 3008(h) or other Federal authority, or by
a court in a judicial proceeding brought by EPA or an
authorized State, provided that such changes are limited to the
treatment, storage, or disposal of solid waste from releases that
originate within the boundary of the facility.

(6)  Changes to treat or store, in tanks, containers, or
containment buildings, hazardous wastes subject to land
disposal restrictions imposed by Rule R315-268 or RCRA
section 3004, provided that such changes are made solely for the
purpose of complying with Rule R315-268 or RCRA section
3004.

(7)  Addition of newly regulated units under Subsection
R315-27-72(a)(6).

(8)  Changes necessary to comply with standards under 40
CFR part 63, Subpart EEE-National Emission Standards for
Hazardous Air Pollutants From Hazardous Waste Combustors,
which is incorporated by reference in Subsection R307-214-
2(39).

R315-270-73.  Hazardous Waste Permit Program --
Termination of Interim Status.

Interim status terminates when:
(a)  Final administrative disposition of a permit application,

except an application for a remedial action plan (RAP) under
Sections R315-270-79 through 230 is made.

(b)  Interim status is terminated as provided in Subsection
R315-270-10(e)(5).

(c)  For owners or operators of each land disposal facility
which has been granted interim status prior to November 8,
1984, on November 8, 1985, unless:

(1)  The owner or operator submits a part B application for
a permit for such facility prior to that date; and

(2)  The owner or operator certifies that such facility is in
compliance with all applicable ground-water monitoring and
financial responsibility requirements.

(d)  For owners or operators of each land disposal facility
which is in existence on the effective date of statutory or
regulatory amendments under the Federal Act, or Section 19-6-
108, that render the facility subject to the requirement to have
a hazardous waste permit and which is granted interim status,
twelve months after the date on which the facility first becomes
subject to such permit requirement unless the owner or operator
of such facility:

(1)  Submits a part B application for a hazardous waste
permit for such facility before the date 12 months after the date
on which the facility first becomes subject to such permit
requirement; and

(2)  Certifies that such facility is in compliance with all
applicable ground water monitoring and financial responsibility
requirements.

(e)  For owners or operators of any land disposal unit that
is granted authority to operate under Subsections R315-270-
72(a) (1), (2) or (3), on the date 12 months after the effective
date of such requirement, unless the owner or operator certifies
that such unit is in compliance with all applicable ground-water
monitoring and financial responsibility requirements.

(f)  For owners and operators of each incinerator facility
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which has achieved interim status prior to November 8, 1984,
interim status terminates on November 8, 1989, unless the
owner or operator of the facility submits a part B application for
a hazardous waste permit for an incinerator facility by
November 8, 1986.

(g)  For owners or operators of any facility, other than a
land disposal or an incinerator facility, which has achieved
interim status prior to November 8, 1984, interim status
terminates on November 8, 1992, unless the owner or operator
of the facility submits a part B application for a hazardous waste
permit for the facility by November 8, 1988.

R315-270-79.  Hazardous Waste Permit Program -- Why
Sections R315-79 through 230 Written In A Special Format?

Sections R315-270-79 through 230 are written in a special
format to make it easier to understand the regulatory
requirements.  Like other rules adopted the Board, this
establishes enforceable legal requirements.  For Sections R315-
270-79 through 230, "I" and "you" refer to the owner/operator.

R315-270-80.  Hazardous Waste Permit Program -- What is
a RAP?

(a)  A RAP is a special form of hazardous waste permit that
you, as an owner or operator, may obtain, instead of a permit
issued under Sections R315-270-3 through 66, to authorize you
to treat, store, or dispose of hazardous remediation waste, as
defined in Section R315-260-10, at a remediation waste
management site.  A RAP may only be issued for the area of
contamination where the remediation wastes to be managed
under the RAP originated, or areas in close proximity to the
contaminated area, except as allowed in limited circumstances
under Section R315-270-230.

(b)  The requirements in Sections R315-270-3 through 66
do not apply to RAPs unless those requirements for traditional
permits are specifically required under Sections R315-270-80
through 230.  The definitions in Section R315-270-2 apply to
RAPs.

(c)  Notwithstanding any other provision of Rule R315-270
or Rule R315-124, any document that meets the requirements in
Section R315-270-80 constitutes a hazardous waste permit
Section 19-6-108.

(d)  A RAP may be:
(1)  A stand-alone document that includes only the

information and conditions required by Sections R315-270-79
through 230; or

(2)  Part, or parts, of another document that includes
information and/or conditions for other activities at the
remediation waste management site, in addition to the
information and conditions required by Sections R315-270-79
through 230.

(e)  If you are treating, storing, or disposing of hazardous
remediation wastes as part of a cleanup compelled by Federal or
State cleanup authorities, your RAP does not affect your
obligations under those authorities in any way.

(f)  If you receive a RAP at a facility operating under
interim status, the RAP does not terminate your interim status.

R315-270-85.  Hazardous Waste Permit Program -- When
Do I Need a Rap?

(a)  Whenever you treat, store, or dispose of hazardous
remediation wastes in a manner that requires a permit under
Section R315-270-1, you shall either obtain:

(1)  A permit according to Sections R315-270-3 through
66; or

(2)  A RAP according to Sections R315-270-79 through
230.

(b)  Treatment units that use combustion of hazardous
remediation wastes at a remediation waste management site are
not eligible for RAPs under Sections R315-270-79 through 230.

(c)  You may obtain a RAP for managing hazardous
remediation waste at an already permitted hazardous waste
facility.  You shall have these RAPs approved as a modification
to your existing permit according to the requirements of Section
R315-270-41 or 42 instead of the requirements in Sections
R315-270-79 through 230.  When you submit an application for
such a modification, however, the information requirements in
Subsections R315-270-42(a)(1)(i), (b)(1)(iv), and (c)(1)(iv) do
not apply; instead, you shall submit the information required
under Section R315-270-110.  When your permit is modified
the RAP becomes part of the hazardous waste permit.  Therefore
when your permit, including the RAP portion, is modified,
revoked and reissued, terminated or when it expires, it will be
modified according to the applicable requirements in Sections
R315-270-40 through 42, revoked and reissued according to the
applicable requirements in Sections R315-270-41 and 43,
terminated according to the applicable requirements in Section
R315-270-43, and expire according to the applicable
requirements in Sections R315-270-50 and 51.

R315-270-90.  Hazardous Waste Permit Program -- Does My
Rap Grant Me Any Rights or Relieve Me of Any
Obligations?

The provisions of Section R315-270-4 apply to RAPs. 
Note: The provisions of Subsection R315-270-4(a) provide you
assurance that, as long as you comply with your RAP, the
Director shall consider you in compliance with the rules adopted
under Sections 19-6-101 through 125, and will not take
enforcement actions against you.  However, you should be
aware of four exceptions to this provision that are listed in
Section R315-270-4.

R315-270-95.  Hazardous Waste Permit Program -- How Do
I Apply for a Rap?

To apply for a RAP, you shall complete an application,
sign it, and submit it to the Director according to the
requirements in Sections R315-270-79 through 230.

R315-270-100.  Hazardous Waste Permit Program -- Who
Shall Obtain a Rap?

When a facility or remediation waste management site is
owned by one person, but the treatment, storage or disposal
activities are operated by another person, it is the operator's duty
to obtain a RAP, except that the owner shall also sign the RAP
application.

R315-270-105.  Hazardous Waste Permit Program -- Who
Shall Sign the Application and Any Required Reports for a
Rap?

Both the owner and the operator shall sign the RAP
application and any required reports according to Subsections
R315-270-11(a), (b), and (c).  In the application, both the owner
and the operator shall also make the certification required under
Subsection R315-270-11(d)(1).  However, the owner may
choose the alternative certification under Subsection R315-270-
11(d)(2) if the operator certifies under Subsection R315-270-
11(d)(1).

R315-270-110.  Hazardous Waste Permit Program -- What
Shall I Include in My Application for a Rap?

You shall include the following information in your
application for a RAP:

(a)  The name, address, and EPA identification number of
the remediation waste management site;

(b)  The name, address, and telephone number of the owner
and operator;

(c)  The latitude and longitude of the site;
(d)  The United States Geological Survey (USGS) or

county map showing the location of the remediation waste
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management site;
(e)  A scaled drawing of the remediation waste management

site showing:
(1)  The remediation waste management site boundaries;
(2)  Any significant physical structures; and
(3)  The boundary of all areas on-site where remediation

waste is to be treated, stored or disposed;
(f)  A specification of the hazardous remediation waste to

be treated, stored or disposed of at the facility or remediation
waste management site.  This shall include information on:

(1)  Constituent concentrations and other properties of the
hazardous remediation wastes that may affect how such
materials should be treated and/or otherwise managed;

(2)  An estimate of the quantity of these wastes; and
(3)  A description of the processes you will use to treat,

store, or dispose of this waste including technologies, handling
systems, design and operating parameters you will use to treat
hazardous remediation wastes before disposing of them
according to the LDR standards of Rule R315-268, as
applicable;

(g)  Enough information to demonstrate that operations that
follow the provisions in your RAP application will ensure
compliance with applicable requirements of Rules R315-264,
266, and 268;

(h)  Such information as may be necessary to enable the
Director to carry out his duties as is required for permits under
Subsection R315-270-14(b)(20);

(i)  Any other information the Director decides is necessary
for demonstrating compliance with Sections R315-270-79
through 230 or for determining any additional RAP conditions
that are necessary to protect human health and the environment.

R315-270-115.  Hazardous Waste Permit Program -- What
If I Want to Keep This Information Confidential?

Sections 63G-2-101 through 901 allows you to claim as
confidential any or all of the information you submit to the
Director under Sections R315-270-79 through 230.  You shall
assert any such claim by following the requirements of Section
63G-2-309.  If you do assert a claim at the time you submit the
information, the Director shall treat the information according
to the procedures in Sections 63G-2-101 through 901.  If you do
not assert a claim at the time you submit the information, the
Director may make the information available to the public
without further notice to you.  The Director shall deny any
requests for confidentiality of your name and/or address.

R315-270-120.  Hazardous Waste Permit Program -- To
Whom Shall I Submit My Rap Application?

You shall submit your application for a RAP to the
Director for approval.

R315-270-125.  Hazardous Waste Permit Program -- If I
Submit My Rap Application as Part of Another Document,
What Shall I Do?

If you submit your application for a RAP as a part of
another document, you shall clearly identify the components of
that document that constitute your RAP application.

R315-270-130.  Hazardous Waste Permit Program -- What
Is the Process for Approving or Denying My Application for
a Rap?

(a)  If the Director tentatively finds that your RAP
application includes all of the information required by Section
R315-270-110 and that your proposed remediation waste
management activities meet the regulatory standards, the
Director shall make a tentative decision to approve your RAP
application.  The Director shall then prepare a draft RAP and
provide an opportunity for public comment before making a
final decision on your RAP application, according to Sections

R315-270-79 through 230.
(b)  If the Director tentatively finds that your RAP

application does not include all of the information required by
Section R315-270-110 or that your proposed remediation waste
management activities do not meet the regulatory standards, the
Director may request additional information from you or ask
you to correct deficiencies in your application.  If you fail or
refuse to provide any additional information the Director
requests, or to correct any deficiencies in your RAP application,
the Director may make a tentative decision to deny your RAP
application.  After making this tentative decision, the Director
shall prepare a notice of intent to deny your RAP application
and provide an opportunity for public comment before making
a final decision on your RAP application, according to the
requirements in Sections R315-270-79 through 230.  The
Director may deny the RAP application either in its entirety or
in part.

R315-270-135.  Hazardous Waste Permit Program -- What
Shall the Director Include in a Draft Rap?

If the Director prepares a draft RAP, it shall include the:
(a)  Information required under Subsections R315-270-

110(a) through (f);
(b)  The following terms and conditions:
(1)  Terms and conditions necessary to ensure that the

operating requirements specified in your RAP comply with
applicable requirements of Rules R315-264, 266, and 268,
including any recordkeeping and reporting requirements.  In
satisfying this provision, the Director may incorporate,
expressly or by reference, applicable requirements of Rules
R315-264, 266, and 268 into the RAP or establish site-specific
conditions as required or allowed by Rules R315-264, 266, and
268;

(2)  Terms and conditions in Section R315-270-30;
(3)  Terms and conditions for modifying, revoking and

reissuing, and terminating your RAP, as provided in Section
R315-270-170; and

(4)  Any additional terms or conditions that the Director
determines are necessary to protect human health and the
environment, including any terms and conditions necessary to
respond to spills and leaks during use of any units permitted
under the RAP; and

(c)  If the draft RAP is part of another document, as
described in Subsection R315-270-80(d)(2), the Director shall
clearly identify the components of that document that constitute
the draft RAP.

R315-270-140.  Hazardous Waste Permit Program -- What
Else Shall the Director Prepare in Addition to the Draft Rap
or Notice of Intent to Deny?

Once the Director has prepared the draft RAP or notice of
intent to deny, he shall then:

(a)  Prepare a statement of basis that briefly describes the
derivation of the conditions of the draft RAP and the reasons for
them, or the rationale for the notice of intent to deny;

(b)  Compile an administrative record, including:
(1)  The RAP application, and any supporting data

furnished by the applicant;
(2)  The draft RAP or notice of intent to deny;
(3)  The statement of basis and all documents cited therein,

material readily available at the Division's office or published
material that is generally available need not be physically
included with the rest of the record, as long as it is specifically
referred to in the statement of basis; and

(4)  Any other documents that support the decision to
approve or deny the RAP; and

(c) Make information contained in the administrative
record available for review by the public upon request.
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R315-270-145.  Hazardous Waste Permit Program -- What
Are the Procedures for Public Comment on the Draft Rap or
Notice of Intent to Deny?

(a)  The Director shall:
(1)  Send notice to you of intent to approve or deny your

RAP application, and send you a copy of the statement of basis;
(2)  Publish a notice of intent to approve or deny your RAP

application in a major local newspaper of general circulation;
(3)  Broadcast intent to approve or deny your RAP

application over a local radio station; and
(4)  Send a notice of intent to approve or deny your RAP

application to each unit of local government having jurisdiction
over the area in which your site is located, and to each State
agency having any authority under State law with respect to any
construction or operations at the site.

(b)  The notice required by Subsection R315-270-145(a)
shall provide an opportunity for the public to submit written
comments on the draft RAP or notice of intent to deny within at
least 45 days.

(c)  The notice required by Subsection R315-270-145(a)
shall include:

(1)  The name and address of the office processing the RAP
application;

(2)  The name and address of the RAP applicant, and if
different, the remediation waste management site or activity the
RAP will regulate;

(3)  A brief description of the activity the RAP will
regulate;

(4)  The name, address and telephone number of a person
from whom interested persons may obtain further information,
including copies of the draft RAP or notice of intent to deny,
statement of basis, and the RAP application;

(5)  A brief description of the comment procedures, and
any other procedures by which the public may participate in the
RAP decision;

(6)  If a hearing is scheduled, the date, time, location and
purpose of the hearing;

(7)  If a hearing is not scheduled, a statement of procedures
to request a hearing;

(8)  The location of the administrative record, and times
when it will be open for public inspection; and

(9)  Any additional information the Director considers
necessary or proper.

(d)  If, within the comment period, the Director receives
written notice of opposition to his intention to approve or deny
your RAP application and a request for a hearing, the Director
shall hold an informal public hearing to discuss issues relating
to the approval or denial of your RAP application.  The Director
may also determine on his own initiative that an informal
hearing is appropriate.  The hearing shall include an opportunity
for any person to present written or oral comments.  Whenever
possible, the Director shall schedule this hearing at a location
convenient to the nearest population center to the remediation
waste management site and give notice according to the
requirements in Subsection R315-270-145(a).  This notice shall,
at a minimum, include the information required by Subsection
R315-270-145(c) and:

(1)  Reference to the date of any previous public notices
relating to the RAP application;

(2)  The date, time and place of the hearing; and
(3)  A brief description of the nature and purpose of the

hearing, including the applicable rules and procedures.

R315-270-150.  Hazardous Waste Permit Program -- How
Will the Director Make a Final Decision on My Rap
Application?

(a)  The Director shall consider and respond to any
significant comments raised during the public comment period,
or during any hearing on the draft RAP or notice of intent to

deny, and revise your draft RAP based on those comments, as
appropriate.

(b)  If the Director determines that your RAP includes the
information and terms and conditions required in Section R315-
270-135, then he will issue a final decision approving your RAP
and, in writing, notify you and all commenters on your draft
RAP that your RAP application has been approved.

(c)  If the Director determines that your RAP does not
include the information required in Section R315-270-135, then
he will issue a final decision denying your RAP and, in writing,
notify you and all commenters on your draft RAP that your RAP
application has been denied.

(d)  If the Director's final decision is that the tentative
decision to deny the RAP application was incorrect, he will
withdraw the notice of intent to deny and proceed to prepare a
draft RAP, according to the requirements in Sections R315-270-
79 through 230.

(e)  When the Director issues a final RAP decision, the
Director shall refer to the procedures for appealing the decision
under Section R315-270-155.

(f)  Before issuing the final RAP decision, the Director
shall compile an administrative record.  Material readily
available at the Division office or published materials which are
generally available and which are included in the administrative
record need not be physically included with the rest of the
record as long as it is specifically referred to in the statement of
basis or the response to comments.  The administrative record
for the final RAP shall include information in the administrative
record for the draft RAP, see Subsection R315-270-140(b), and:

(1)  All comments received during the public comment
period;

(2)  Tapes or transcripts of any hearings;
(3)  Any written materials submitted at these hearings;
(4)  The responses to comments;
(5)  Any new material placed in the record since the draft

RAP was issued;
(6)  Any other documents supporting the RAP; and
(7)  A copy of the final RAP.
(g)  The Director shall make information contained in the

administrative record available for review by the public upon
request.

R315-270-155.  Hazardous Waste Permit Program -- May
the Decision to Approve or Deny My Rap Application Be
Administratively Appealed?

(a)  Any commenter on the draft RAP or notice of intent to
deny, or any participant in any public hearing(s) on the draft
RAP, may appeal the Director's decision to approve or deny
your RAP application under Section R315-124-19.  Any person
who did not file comments, or did not participate in any public
hearing(s) on the draft RAP, may petition for administrative
review only to the extent of the changes from the draft to the
final RAP decision.  Appeals of RAPs may be made to the same
extent as for final permit decisions under Section R315-124-15
(or a decision under Section R315-270-29 to deny a permit for
the active life of a hazardous waste management facility or unit).

(b)  This appeal is a prerequisite to seeking judicial review
of these actions.

R315-270-160.  Hazardous Waste Permit Program -- When
Does My Rap Become Effective?

Your RAP becomes effective 30 days after the Director
notifies you and all commenters that your RAP is approved
unless:

(a)  The Director specifies a later effective date in his
decision;

(b)  You or another person has appealed your RAP under
R315-270-155 (if your RAP is appealed, and the request for
review is granted under Section R315-270-155, conditions of
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your RAP are stayed according to Section R315-124-16 of this
chapter); or

(c)  No commenters requested a change in the draft RAP,
in which case the RAP becomes effective immediately when it
is issued.

R315-270-165.  Hazardous Waste Permit Program -- When
May I Begin Physical Construction of New Units Permitted
Under the Rap?

You shall not begin physical construction of new units
permitted under the RAP for treating, storing or disposing of
hazardous remediation waste before receiving a finally effective
RAP.

R315-270-170.  Hazardous Waste Permit Program -- After
My Rap Is Issued, How May it Be Modified, Revoked and
Reissued, or Terminated?

In your RAP, the Director shall specify, either directly or
by reference, procedures for future modifications, revocations
and reissuance, or terminations of your RAP.  These procedures
shall provide adequate opportunities for public review and
comment on any modification, revocation and reissuance, or
termination that would significantly change your management
of your remediation waste, or that otherwise merits public
review and comment.  If your RAP has been incorporated into
a traditional hazardous waste permit, as allowed under
Subsection R315-270-85(c), then the RAP will be modified
according to the applicable requirements in Sections R315-270-
40 through 42, revoked and reissued according to the applicable
requirements in Sections R315-270-41 and 43, or terminated
according to the applicable requirements of Section R315-270-
43.

R315-270-175.  Hazardous Waste Permit Program -- for
What Reasons May the Director Choose to Modify My Final
Rap?

(a)  The Director may modify your final RAP on his own
initiative only if one or more of the following reasons listed in
Section R315-27-175 exist(s).  If one or more of these reasons
do not exist, then the Director shall not modify your final RAP,
except at your request.  Reasons for modification are:

(1)  You made material and substantial alterations or
additions to the activity that justify applying different
conditions;

(2)  The Director finds new information that was not
available at the time of RAP issuance and would have justified
applying different RAP conditions at the time of issuance;

(3)  The standards or regulations on which the RAP was
based have changed because of new or amended statutes, rules,
or by judicial decision after the RAP was issued;

(4)  If your RAP includes any schedules of compliance, the
Director may find reasons to modify your compliance schedule,
such as an act of God, strike, flood, or materials shortage or
other events over which you as the owner/operator have little or
no control and for which there is no reasonably available
remedy;

(5)  You are not in compliance with conditions of your
RAP;

(6)  You failed in the application or during the RAP
issuance process to disclose fully all relevant facts, or you
misrepresented any relevant facts at the time;

(7)  The Director has determined that the activity
authorized by your RAP endangers human health or the
environment and can only be remedied by modifying; or

(8)  You have notified the Director, as required in the RAP
under Subsection R315-270-30(l)(3)) of a proposed transfer of
a RAP.

(b)  Notwithstanding any other provision in Section R315-
270-175, when the Director reviews a RAP for a land disposal

facility under Section R315-270-195, he may modify the permit
as necessary to assure that the facility continues to comply with
the currently applicable requirements in Rules R315-124, 260
through 266 and 270.

(c)  The Director shall not reevaluate the suitability of the
facility location at the time of RAP modification unless new
information or standards indicate that a threat to human health
or the environment exists that was unknown when the RAP was
issued.

R315-270-180.  Hazardous Waste Permit Program -- for
What Reasons May the Director Choose to Revoke and
Reissue My Final Rap?

(a)  The Director may revoke and reissue your final RAP
on his own initiative only if one or more reasons for revocation
and reissuance exist(s).  If one or more reasons do not exist,
then the Director shall not modify or revoke and reissue your
final RAP, except at your request.  Reasons for modification or
revocation and reissuance are the same as the reasons listed for
RAP modifications in Subsections R315-270-175(a)(5) through
(8) if the Director determines that revocation and reissuance of
your RAP is appropriate.

(b)  The Director shall not reevaluate the suitability of the
facility location at the time of RAP revocation and reissuance,
unless new information or standards indicate that a threat to
human health or the environment exists that was unknown when
the RAP was issued.

R315-270-185.  Hazardous Waste Permit Program -- for
What Reasons May the Director Choose to Terminate My
Final Rap, or Deny My Renewal Application?

The Director may terminate your final RAP on his own
initiative, or deny your renewal application for the same reasons
as those listed for RAP modifications in Subsections R315-270-
175(a)(5) through (7) if the Director determines that termination
of your RAP or denial of your RAP renewal application is
appropriate.

R315-270-190.  Hazardous Waste Permit Program -- May
the Decision to Approve or Deny a Modification, Revocation
and Reissuance, or Termination of My Rap Be
Administratively Appealed?

(a)  Any commenter on the modification, revocation and
reissuance or termination, or any person who participated in any
hearing(s) on these actions, may appeal the Director's decision
to approve a modification, revocation and reissuance, or
termination of your RAP, according to Section R315-270-155. 
Any person who did not file comments or did not participate in
any public hearing(s) on the modification, revocation and
reissuance or termination, may petition for administrative
review only of the changes from the draft to the final RAP
decision.

(b)  Any commenter on the modification, revocation and
reissuance or termination, or any person who participated in any
hearing(s) on these actions, may informally appeal the Director's
decision to deny a request for modification, revocation and
reissuance, or termination.  Any person who did not file
comments, or did not participate in any public hearing(s) on the
modification, revocation and reissuance or termination may
petition for administrative review only of the changes from the
draft to the final RAP decision.

(c)  The process for informal appeals of RAPs is found in
Rule R305-7

R315-270-195.  Hazardous Waste Permit Program -- When
Will My RAP Expire?

RAPs shall be issued for a fixed term, not to exceed 10
years, although they may be renewed upon approval by the
Director in fixed increments of no more than ten years.  In
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addition, the Director shall review any RAP for hazardous waste
land disposal five years after the date of issuance or reissuance
and you or the Director shall follow the requirements for
modifying your RAP as necessary to assure that you continue to
comply with currently applicable requirements in Rules adopted
under Section 19-6-101 through 125.

R315-270-200.  Hazardous Waste Permit Program -- How
May I Renew My RAP if it Is Expiring?

If you wish to renew your expiring RAP, you shall follow
the process for application for and issuance of RAPs in Sections
R315-270-79 through 230.

R315-270-205.  Hazardous Waste Permit Program -- What
Happens If I Have Applied Correctly for a Rap Renewal But
Have Not Received Approval by the Time My Old Rap
Expires?

If you have submitted a timely and complete application for
a RAP renewal, but the Director, through no fault of yours, has
not issued a new RAP with an effective date on or before the
expiration date of your previous RAP, your previous RAP
conditions continue in force until the effective date of your new
RAP or RAP denial.

R315-270-210.  Hazardous Waste Permit Program -- What
Records Shall I Maintain Concerning My Rap?

You are required to keep records of:
(a)  All data used to complete RAP applications and any

supplemental information that you submit for a period of at least
3 years from the date the application is signed; and

(b)  Any operating and/or other records the Director
requires you to maintain as a condition of your RAP.

R315-270-215.  Hazardous Waste Permit Program -- How
Are Time Periods in the Requirements in Sections R315-27-
79 through 230 and My Rap Computed?

(a)  Any time period scheduled to begin on the occurrence
of an act or event shall begin on the day after the act or event. 
For example, if your RAP specifies that you shall close a staging
pile within 180 days after the operating term for that staging pile
expires, and the operating term expires on June 1, then June 2
counts as day one of your 180 days, and you would have to
complete closure by November 28.

(b)  Any time period scheduled to begin before the
occurrence of an act or event shall be computed so that the
period ends on the day before the act or event.  For example, if
you are transferring ownership or operational control of your
site, and wish to transfer your RAP, the new owner or operator
shall submit a revised RAP application no later than 90 days
before the scheduled change.  Therefore, if you plan to change
ownership on January 1, the new owner/operator shall submit
the revised RAP application no later than October 3, so that the
90th day would be December 31.

(c)  If the final day of any time period falls on a weekend
or legal holiday, the time period shall be extended to the next
working day.  For example, if you wish to appeal the Director's
decision to modify your RAP, then you shall file the appeal
within 30 days after the Director has issued the final RAP
decision.  If the 30th day falls on Sunday, then you may submit
your appeal by the Monday after.  If the 30th day falls on July
4th, then you may submit your appeal by July 5th.

(d)  Whenever a party or interested person has the right to
or is required to act within a prescribed period after the service
of notice or other paper upon him by mail, 3 days shall be added
to the prescribed term.  For example, if you wish to appeal the
Director's decision to modify your RAP, then you shall file the
appeal within 30 days after the Director has issued the final RAP
decision.  However, if the Director notifies you of his decision
by mail, then you may have 33 days to file.

R315-270-220.  Hazardous Waste Permit Program -- How
May I Transfer My Rap to a New Owner or Operator?

(a)  If you wish to transfer your RAP to a new owner or
operator, you shall follow the requirements specified in your
RAP for RAP modification to identify the new owner or
operator, and incorporate any other necessary requirements. 
These modifications do not constitute "significant"
modifications for purposes of Section R315-270-170.  The new
owner/operator shall submit a revised RAP application no later
than 90 days before the scheduled change along with a written
agreement containing a specific date for transfer of RAP
responsibility between you and the new permittees.

(b)  When a transfer of ownership or operational control
occurs, you as the old owner or operator shall comply with the
applicable requirements in Section R315-264-140 through 151
until the new owner or operator has demonstrated that he is
complying with the requirements in Section R315-264-140
through 151.  The new owner or operator shall demonstrate
compliance with Section R315-264-140 through 151 within six
months of the date of the change in ownership or operational
control of the facility or remediation waste management site. 
When the new owner/operator demonstrates compliance with
Section R315-264-140 through 151 to the Director, the Director
shall notify you that you no longer need to comply with Section
R315-264-140 through 151 as of the date of demonstration.

R315-270-230.  Hazardous Waste Permit Program -- May I
Perform Remediation Waste Management Activities Under
a Rap at a Location Removed From the Area Where the
Remediation Wastes Originated?

(a)  You may request a RAP for remediation waste
management activities at a location removed from the area
where the remediation wastes originated if you believe such a
location would be more protective than the contaminated area
or areas in close proximity.

(b)  If the Director determines that an alternative location,
removed from the area where the remediation waste originated,
is more protective than managing remediation waste at the area
of contamination or areas in close proximity, then the Director
may approve a RAP for this alternative location.

(c)  You shall request the RAP, and the Director shall
approve or deny the RAP, according to the procedures and
requirements in Sections R315-270-79 through 230.

(d)  A RAP for an alternative location shall also meet the
following requirements, which the Director shall include in the
RAP for such locations:

(1)  The RAP for the alternative location shall be issued to
the person responsible for the cleanup from which the
remediation wastes originated;

(2)  The RAP is subject to the expanded public
participation requirements in Sections R315-124-31, 32, and 33;

(3)  The RAP is subject to the public notice requirements
in Subsection R315-124-10(c);

(4)  The site permitted in the RAP may not be located
within 61 meters or 200 feet of a fault which has had
displacement in the Holocene time, you shall demonstrate
compliance with this standard through the requirements in
Subsection R315-270-14(b)(11), See definitions of terms in
Subsection R315-264-18(a);

(e)  These alternative locations are remediation waste
management sites, and retain the following benefits of
remediation waste management sites:

(1)  Exclusion from facility-wide corrective action under
Section R315-264-101; and

(2)  Application of Subsection R315-264-1(j) in lieu of
Sections R315-264-10 through 56.

R315-270-235.  Hazardous Waste Permit Program --
Integration with Maximum Achievable Control Technology
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(MACT) Standards -- Options For Incinerators, Cement
Kilns, Lightweight Aggregate Kilns, Solid Fuel Boilers,
Liquid Fuel Boilers and Hydrochloric Acid Production
Furnaces to Minimize Emissions From Startup, Shutdown,
and Malfunction Events.

(a)  Facilities with existing permits
(1)  Revisions to permit conditions after documenting

compliance with MACT.  The owner or operator of a hazardous
waste-permitted incinerator, cement kiln, lightweight aggregate
kiln, solid fuel boiler, liquid fuel boiler, or hydrochloric acid
production furnace may request that the Director address permit
conditions that minimize emissions from startup, shutdown, and
malfunction events under any of the following options when
requesting removal of permit conditions that are no longer
applicable according to Subsections R315-264-340(b) and
R315-266-100(b):

(i)  Retain relevant permit conditions.  Under this option,
the Director shall:

(A)  Retain permit conditions that address releases during
startup, shutdown, and malfunction events, including releases
from emergency safety vents, as these events are defined in the
facility's startup, shutdown, and malfunction plan required under
40 CFR 63.1206(c)(2), which is incorporated by reference in
Subsection R307-214-2(39); and

(B)  Limit applicability of those permit conditions only to
when the facility is operating under its startup, shutdown, and
malfunction plan.

(ii)  Revise relevant permit conditions.
(A)  Under this option, the Director shall:
(I)  Identify a subset of relevant existing permit

requirements, or develop alternative permit requirements, that
ensure emissions of toxic compounds are minimized from
startup, shutdown, and malfunction events, including releases
from emergency safety vents, based on review of information
including the source's startup, shutdown, and malfunction plan,
design, and operating history.

(II)  Retain or add these permit requirements to the permit
to apply only when the facility is operating under its startup,
shutdown, and malfunction plan.

(B)  Changes that may significantly increase emissions.
(I)  You shall notify the Director in writing of changes to

the startup, shutdown, and malfunction plan or changes to the
design of the source that may significantly increase emissions of
toxic compounds from startup, shutdown, or malfunction events,
including releases from emergency safety vents.  You shall
notify the Director of such changes within five days of making
such changes.  You shall identify in the notification
recommended revisions to permit conditions necessary as a
result of the changes to ensure that emissions of toxic
compounds are minimized during these events.

(II)  The Director may revise permit conditions as a result
of these changes to ensure that emissions of toxic compounds
are minimized during startup, shutdown, or malfunction events,
including releases from emergency safety vents either:

(IIi)  Upon permit renewal, or, if warranted;
(IIii)  By modifying the permit under Subsection R315-

270-41(a) or Section R315-270-42.
(iii)  Remove permit conditions.  Under this option:
(A)  The owner or operator shall document that the startup,

shutdown, and malfunction plan required under 40 CFR
63.1206(c)(2), which is incorporated by reference in Subsection
R307-214-2(39), has been approved by the Director of the
Division of Air Quality under 40 CFR 63.1206(c)(2)(ii)(B),
which is incorporated by reference in Subsection R307-214-
2(39); and

(B)  The Director shall remove permit conditions that are
no longer applicable according to Subsections R315-264-340(b)
and R315-266-100(b).

(2)  Addressing permit conditions upon permit reissuance. 

The owner or operator of an incinerator, cement kiln,
lightweight aggregate kiln, solid fuel boiler, liquid fuel boiler,
or hydrochloric acid production furnace that has conducted a
comprehensive performance test and submitted to the Director
of the Division of Air Quality a Notification of Compliance
documenting compliance with the standards of Subsection
R315-214-2(39), which adopts 40 CDR 63 subpart EEE by
reference, may request in the application to reissue the permit
for the combustion unit that the Director control emissions from
startup, shutdown, and malfunction events under any of the
following options:

(i)  RCRA option A.
(A)  Under this option, the Director shall:
(I)  Include, in the permit, conditions that ensure

compliance with Subsections R315-264-345(a) and 345(c) or
Subsections R315-266-102(e)(1) and 102(e)(2)(iii) to minimize
emissions of toxic compounds from startup, shutdown, and
malfunction events, including releases from emergency safety
vents; and

(II)  Specify that these permit requirements apply only
when the facility is operating under its startup, shutdown, and
malfunction plan; or

(ii)  RCRA option B.
(A)  Under this option, the Director shall:
(I)  Include, in the permit conditions, that ensure emissions

of toxic compounds are minimized from startup, shutdown, and
malfunction events, including releases from emergency safety
vents, based on review of information including the source's
startup, shutdown, and malfunction plan, design, and operating
history; and

(II)  Specify that these permit requirements apply only
when the facility is operating under its startup, shutdown, and
malfunction plan.

(B)  Changes that may significantly increase emissions.
(I)  You shall notify the Director in writing of changes to

the startup, shutdown, and malfunction plan or changes to the
design of the source that may significantly increase emissions of
toxic compounds from startup, shutdown, or malfunction events,
including releases from emergency safety vents.  You shall
notify the Director of such changes within five days of making
such changes.  You shall identify in the notification
recommended revisions to permit conditions necessary as a
result of the changes to ensure that emissions of toxic
compounds are minimized during these events.

(II)  The Director may revise permit conditions as a result
of these changes to ensure that emissions of toxic compounds
are minimized during startup, shutdown, or malfunction events,
including releases from emergency safety vents either:

(IIi)  Upon permit renewal, or, if warranted;
(IIii)  By modifying the permit under Subsection R315-

270-41(a) or Section R315-270-42; or
(iii)  CAA option.  Under this option:
(A)  The owner or operator shall document that the startup,

shutdown, and malfunction plan required under 40 CFR
63.1206(c)(2), which is incorporated by reference in Subsection
R307-214-2(39), has been approved by the Director of the
Division of Air Quality under 40 CFR 63.1206(c)(2)(ii)(B),
which is incorporated by reference in Subsection R307-214-
2(39); and

(B)  The Director shall omit from the permit conditions that
are not applicable under Subsections R315-264-340(b) and
R315-266-100(b).

(b)  Interim status facilities
(1)  Interim status operations.  In compliance with Section

R315-265-340 and Subsection R315-266-100(b), the owner or
operator of an incinerator, cement kiln, lightweight aggregate
kiln, solid fuel boiler, liquid fuel boiler, or hydrochloric acid
production furnace that is operating under the interim status
standards of Rule R315-265 or 266 may control emissions of
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toxic compounds during startup, shutdown, and malfunction
events under either of the following options after conducting a
comprehensive performance test and submitting to the Director
of the Division of Air Quality a Notification of Compliance
documenting compliance with the standards of Subsection
R307-214-2(39), which adopts 40 CFR 63 subpart EEE by
reference.

(i)  RCRA option.  Under this option, the owner or operator
continues to comply with the interim status emission standards
and operating requirements of Rules R315-265 or 266 relevant
to control of emissions from startup, shutdown, and malfunction
events.  Those standards and requirements apply only during
startup, shutdown, and malfunction events; or

(ii)  CAA option.  Under this option, the owner or operator
is exempt from the interim status standards of Rules R315-265
or 266 relevant to control of emissions of toxic compounds
during startup, shutdown, and malfunction events upon
submission of written notification and documentation to the
Director that the startup, shutdown, and malfunction plan
required under 40 CFR 63.1206(c)(2), which is incorporated by
reference in Subsection R307-214-2(39), has been approved by
the Director of the Division of Air Quality under 40 CFR
63.1206(c)(2)(ii)(B), which is incorporated by reference in
Subsection R307-214-2(39).

(2)  Operations under a subsequent RCRA permit.  When
an owner or operator of an incinerator, cement kiln, lightweight
aggregate kiln, solid fuel boiler, liquid fuel boiler, or
hydrochloric acid production furnace that is operating under the
interim status standards of Rules R315-265 or 266 submits a
RCRA permit application, the owner or operator may request
that the Director control emissions from startup, shutdown, and
malfunction events under any of the options provided by
Subsection R315-270-235(a)(2)(i), (a)(2)(ii), or (a)(2)(iii).

(c)  New units.  Hazardous waste incinerator, cement kiln,
lightweight aggregate kiln, solid fuel boiler, liquid fuel boiler,
or hydrochloric acid production furnace units that become
subject to hazardous waste permit requirements after October
12, 2005 shall control emissions of toxic compounds during
startup, shutdown, and malfunction events under either of the
following options:

(1)  Comply with the requirements specified in 40 CFR
63.1206(c)(2), which is incorporated by reference in Subsection
R307-214-2(39); or

(2)  Request to include in the hazardous waste permit,
conditions that ensure emissions of toxic compounds are
minimized from startup, shutdown, and malfunction events,
including releases from emergency safety vents, based on review
of information including the source's startup, shutdown, and
malfunction plan and design.  The Director shall specify that
these permit conditions apply only when the facility is operating
under its startup, shutdown, and malfunction plan.

KEY:  hazardous waste
August 31, 2017 19-6-105

19-6-106
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R317.  Environmental Quality, Water Quality.
R317-15.  Water Quality Certification.
R317-15-1.  Purpose.

This rule establishes procedures for applying for and
processing State Water Quality Certification pursuant to Section
401 of the federal Clean Water Act, 33 U.S.C. Sections 1251
through 1387 and consistent with the Utah Water Quality Act,
Title 19, Chapter 5.  The purpose of Certification is to ensure
that the federally permitted or licensed activities will be
conducted in a manner that will comply with applicable
discharge and water quality requirements in order to maintain
the chemical, physical, and biological integrity of waters of the
United States within the State.

R317-15-2.  Definitions.
In addition to the general definitions in Section R317-1-1,

the following definitions apply for purposes of this Rule R317-
15 only:

"Applicable discharge and water quality requirements"
mean requirements in the Utah Water Quality Act, Utah Code
Ann. Title 19, Chapter 5, and rules made thereunder that are
equivalent to the requirements of 33 U.S.C. Sections 1311,
1312, 1313, 1316 and 1317 and regulations promulgated
thereunder.

"Applicant" means a person who applies for a license or
permit issued by an agency of the federal government to conduct
an activity that is subject to Certification under Section 401.

"Blanket Certification" or "Blanket" means an exemption
from the requirement to obtain an individual Water Quality
Certification for certain activities deemed insignificant effect on
water quality and may be issued to Section 404 nationwide or
regional general permits.

"Licensing or permit agency" means an agency of the
federal government to which application is made for a license or
permit that is subject to Certification.

"Section 401" means Section 401 of the federal Clean
Water Act, 33 U.S.C. Sections 1251 to 1387.

"State Water Quality Certification" or "Certification"
means Certification by the director under Section 401 that a
proposed discharge will comply with applicable discharge and
water quality requirements.  A Certification may be a Blanket or
individual Certification that may contain conditions.

R317-15-3.  Applicability.
3.1.  Rule R317-15 applies to any applicant for a federal

permit or license that is subject to the requirements of Section
401.  Federal permits and licenses most frequently subject to
Certification in Utah include the following:

A.  permits from the United States Army Corps of
Engineers (USACE) pursuant to Section 404 of the federal
Clean Water Act, 33 U.S.C. Sections 1251 through 1387; and

B.  licenses from the Federal Energy Regulatory
Commission under the Federal Powers Act, 16 U.S.C. Section
1791, et seq.

This is not a complete list of federal permits or licenses
requiring Certification.

3.2.  Certification is required for activities under Section
404 of the federal Clean Water Act, 33 U.S.C. Section 1344. 
Sections 404 requires approval for the discharge of dredged or
fill materials into water of the United States.  However, there are
certain activities that are ordinarily exempt from Section 404
requirements, and which will not therefore require Certification
under this Rule R317-15.  Those activities include the discharge
of dredge or fill material: from normal farming and ranching
activities; from the construction or maintenance of farm or stock
ponds or irrigation ditches; from the maintenance of drainage
ditches; and from the construction or maintenance of farm roads. 
See Section 404(f), 33 U.S.C. Section 1344(f) for a complete list
of exempt activities.

3.3.  A Certification will ordinarily include conditions
necessary to comply with the requirements of the Utah Water
Quality Act, Title 19, Chapter 5, and rules made under that Act. 
However, nothing in this rule or a Certification exempts a
person from compliance with the Act, or rules made under that
Act.

R317-15-4.  Application Provisions.
4.1.  Unless otherwise determined by the director, the

application for Certification shall include the following
complete information and documentation:

A.  application date;
B.  name and address of the applicant;
C.  signature of the applicant.  A corporate application

must be signed by an officer of the corporation.  Any signature
required for application for Certification shall be provided as
described in 40 CFR Section 122.22(a);

D.  name, address, email address and phone number of a
contact for the application, e.g., the person to whom requests for
additional information should be addressed;

E.  list of names and address of landowners adjacent to the
project site;

F.  plan or drawings that include a plan view, cross section
view, and elevation view;

G.  associated existing or pending federal, state, and local
permits, including land use permits, with corresponding file
numbers;

H.  for proposed discharges:
1.  name(s) of the waters where the discharge may occur;
2.  precise latitude and longitude of the discharge

location(s) to 5th decimal place in decimal degrees and to the
tenth of a degree in degrees-minutes-seconds notation;

3.  beneficial use classifications of potentially affected
surface waters (see Section R317-2-13); and

4.  list any known causes of water impairment per Sections
303(d) and 314 of the federal Clean Water Act, 33 U.S.C.
Sections 1251 through 1387 and the names of any associated
local watershed management plans including TMDL studies;

I.  a description of the overall project including the
construction and operation of the facilities which may result in
discharge. Characterize the physical, chemical, biological,
thermal and other pertinent properties of the discharge;

J.  a description on how the discharges are compliant with
water quality standards of the receiving water including anti-
degradation requirements, beneficial use designations, narrative
standards and numeric criteria;

K.  a description of the methods and means being used or
proposed to monitor the quality and characteristics of the
discharge and the operation of the equipment or facilities
employed in control of the proposed discharge.  Provide a map
showing the location(s) of the monitoring point(s);

L.  supporting documentation submitted to federal agencies
(e.g., maps, plans, specifications, project dimensions, copies of
associated federal applications, biological and engineering
studies, reference information in FERC filings, Environmental
Assessment or Environmental Impact Statements, Alternative
Analyses), as applicable;

M.  an exhibit that identifies and describes other
requirements of State law applicable to the activity that have any
relationship to water quality, including requirements under:

1.  Section 19-5-114, spills or discharges of oil or other
substance;

2.  Section R317-2-12, Category 1 and Category 2 waters;
3.  Section R317-2-3 Antidegradation Policy (ADR);
4.  Utah Pollutant Discharge Elimination System (UPDES)

Storm Water General Permit for Construction Activities Permit
No. UTR300000; and

5.  UPDES General Permit for Construction Dewatering
Permit No. UTG070000.
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N.  estimated dates on which the activity will begin and end
and the date or dates on which the discharge(s) will take place;

O.  additional information regarding any unique features of
the project;

P.  any additional information as required by the director.
4.2.  If any information required by 4.1 is expected to be

developed in the course of the federal application process, the
applicant shall include a statement to that effect, and shall
provide the information when it is submitted to the federal
permitting or licensing agency.

4.3.  The director may prescribe a form for application for
a Certification.

4.4.  If an application for Certification is incomplete or is
otherwise deficient, the applicant will be notified and will be
given a deadline for the submittal of such information.  If the
information is not submitted timely and is necessary for reaching
a Certification decision, the Certification process will be
suspended pending the development of additional information.

4.5.  The owner or its duly authorized representative shall
notify the director in writing of changes which may affect the
application for Certification and Certification process.

4.6.  The applicant shall pay any applicable application fees
to the "Utah Division of Water Quality."  Contact the Division
for further information about the application fee.  The
application fee is not refundable or transferable to a separate
application.

4.7.  An application for Certification shall be made
simultaneously with the application to the federal licensing or
permit agency.  If application is not made in accordance with
this requirement, there may be delays and additional fees to
allow the collection and consideration of all pertinent
information.

R317-15-5.  Public Notice and Public Hearing.
5.1.  The director's draft Certification shall be subject to a

public notice and comment period.  The comment period shall
ordinarily be 30 days, but may be lengthened or shortened for
good cause.  For example:

A.  the period may be shortened if the application is of a
type that is routinely granted;

B.  the period may be shortened if the impacts of the
proposed activity are minor;

C.  the period may be shortened if the period for issuing a
Certification is shortened by the federal licensing or permitting
agency; or

D.  the period may be lengthened for a major activity.
5.2.  Every five years the USACE advertises the re-

evaluation of the general permits under Section 404 of the Clean
Water Act for reissuance with a public notice in the Federal
Register.  At that time, the Division is given the opportunity to
reevaluate State requirements for Certification application,
conditions and notification as well as how and if the general
permits will be recertified with a Blanket Certification.  Any
general permit denied Blanket Certification during this period
would require individual application to the Division for a
project by project Certification.

The director then issues a 30-day public notice announcing
which general permits will receive Certification and their
requirements for the next five years.  In an effort to support the
streamlined process of the Corps' general permit program, the
Division will not hold a project specific Certification public
notice for individual activities authorized by the Corps under the
general permits during the subsequent five years unless the
Division declined to certify specific general permits during the
re-evaluation process.

5.3.  When practicable, the public notice and comment
period and any public hearing for a draft Certification will
ordinarily be held jointly with federal agencies that are licensing
or permitting the proposed activity.

5.4.  If the certification is not public noticed by the federal
agency the Division will publish the public notice by one or
more of the following methods:

A.  Utah Department of Environmental Quality website; or
B.  any other means selected by the director that will

effectively solicit input from stakeholders representing State and
federal agencies, interests groups, and the general public.

5.5.  The director may, at the director's discretion, hold a
public hearing to take oral comments.

R317-15-6.  Director's Decision.
6.1.  Although the evaluation process may vary on a site-

specific basis, the director, in determining whether a proposed
discharge complies with applicable discharge and water quality
requirements, will ordinarily consider in the evaluation process
whether a proposed discharge:

A.  prevents or interferes with the attainment or
maintenance of applicable water quality standards in Section
R317-2 including:

1.  impairs the designated beneficial use classifications
(e.g., aquatic life, drinking water, recreation) in Section R317-2-
6;

2.  exceeds water quality criteria, either narrative or
numeric, in Section R317-2-7;

3.  fails to meet the antidegradation (ADR) requirements of
Section R317-2-3;

B.  causes a violation of the Utah Water Quality Act, Title
19, Chapter 5;

C.  are inconsistent with wasteloads and permitted load
allocations in listed TMDLs in Section R317-1-7;

D.  causes an exceedence of effluent limitations or control
regulations applicable under Rule R317-8; or

E.  otherwise causes a failure of compliance with
applicable discharge and water quality requirements.

6.2.  In considering whether there will be a discharge or
whether any discharge will comply with applicable discharge
and water quality requirements, the director may also consider
whether the applicant is currently in significant noncompliance
of the terms and conditions of any previously issued
Certification for another project or activity, and may deny
Certification based on the existence of any such outstanding
significant noncompliance.

6.3.  After review of the application for Certification the
director will either:

A.  issue a Certification;
B.  issue a Certification with specific conditions that must

be met in order for the applicant to be in compliance with
applicable law;

C.  deny the Certification and include reasons for denial;
or

D.  waive Certification if the director finds that the activity
will:

1.  cause minimal or no impacts to the quality of State
waters; or

2.  have a temporary and limited effect on water quality, as
provided in Subsection R317-2-3.5.b.4.

6.4.  If a person who is required to obtain a Certification
fails to do so, the director may, at his discretion, process an
application for Certification after-the-fact.  An application for
an after-the-fact Certifications will be reviewed under the same
standards as timely application for Certification.  The director
may require restoration, other actions, or both, as a condition of
Certification.  An after-the-fact applicant shall have the burden
of proving what the original baseline conditions were, and a
Certification may be denied in the absence of such proof.  After-
the-fact Certifications will not have retroactive effect. 
Enforcement action may be taken for failure to obtain a
Certification even if a person obtains an after-the-fact permit or
license from the federal agency.
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6.5.  A Certification is a Permit Order and may be
challenged as provided in Section 19-1-301.5 and R305-7.  A
recipient of a Certification shall comply with all conditions of
the Certification; any noncompliance is a violation of these rules
and is grounds for enforcement action.

R317-15-7.  Enforcement.
A Certification shall be considered an order under the Utah

Water Quality Act.

R317-15-8.  Transfer.
8.1.  The applicant shall give written notice to the director

of any transfer of the Certification, within 30 days after the
transfer.

8.2.  The notice shall include a written agreement between
the existing and new applicant establishing a specific date for
transfer of Certification responsibility, coverage and liability.

KEY:  Water Quality Certification, Section 401, 401
Certification, Clean Water Act
August 19, 2013 19-5
Notice of Continuation August 2, 2018 33 U.S.C. 1251-1387



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 117

R331.  Financial Institutions, Administration.
R331-20.  Designation of Adjudicative Proceedings as
Informal.
R331-20-1.  Authority, Scope, and Purpose.

(1)  This rule is issued pursuant to Section 63G-4-202 and
Subsection 7-1-301(15).

(2)  This rule applies to all proceedings before the
department.

(3)  This rule designates all proceedings before the
Department of Financial Institutions as informal hearings.

R331-20-2.  Rule.
In accordance with Section 63G-4-202 all proceedings

before the Department of Financial Institutions which are
subject to the requirements of the Utah Administrative
Procedures Act are designated informal proceedings.

KEY:  financial institutions, government hearings
1995 63G-4-202
Notice of Continuation August 23, 2018 7-1-301(15)
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R331.  Financial Institutions, Administration.
R331-21.  Rule Governing Establishment of and
Participation in Collective Investment Funds by Trust
Companies.
R331-21-1.  Authority, Scope, and Purpose.

(1)  This rule is issued pursuant to Sections 7-1-301 and 7-
5-13.

(2)  This rule applies to all trust companies conducting a
trust business subject to the jurisdiction of the department.

(3)  This rule authorizes the establishment of and
participation in collective investment funds by trust companies
subject to the jurisdiction of the department.

R331-21-2.  Definitions for Purposes of this Rule.
(1)  "Affiliate" means any company which controls, is

controlled by, or is under common control with a trust company,
and that is authorized to conduct a trust business by its
applicable state or federal regulator.

(2)  "Collective investment fund" means a fund established
and administered by a trust company or one of its affiliates, into
which a trust company and one or more of its affiliates pool trust
account funds for common investment.

(3)  "Commissioner" means the Commissioner of Financial
Institutions.

(4)  "Control" means "control" as defined in Section 7-1-
103.

(5)  "Department" means the Department of Financial
Institutions.

(6)  "Trust business" means "trust business" as defined in
Section 7-5-1(1)(b).

(7)  "Trust company" means any company authorized to
engage in a trust business in Utah pursuant to Sections 7-5 et
seq., or by federal law.

R331-21-3.  Establishment of Collective Investment Funds.
(1)  Any trust company authorized to engage in the trust

business in Utah may:
(a)  Establish collective investment funds that authorize

participation by fiduciary or trust accounts of the trust company,
its affiliates or both; and

(b)  Participate in collective investment funds established
by an affiliate of the trust company, if:

(i)  The affiliate is authorized under the laws of its
chartering authority to establish a collective investment fund in
which its affiliates may participate; and

(ii)  The plan establishing the collective investment funds
specifically authorize a participation by the trust company.

(2)  The common trust funds held by a trust company or its
affiliate must be maintained exclusively for collective
investment and reinvestment.

(3)  The plan establishing the collective investment fund
must be approved by the trust company's board of directors and
filed with the commissioner.  A copy of the plan shall be
available at the principal office of the trust company for public
inspection during business hours and upon request a copy of the
plan shall be furnished to any person who has a direct or indirect
legal interest in such plan.

(4)  No trust company shall have any non-fiduciary interest
in a collective investment fund.  This limitation includes lending
money to a fund, selling property to a fund, and purchasing
property from a fund.

(5)  The trust company shall maintain adequate accounting
records of the collective investment fund for periodic review by
the department and federal regulatory agencies.

KEY:  financial institutions, trusts
1995 7-1-301
Notice of Continuation August 23, 2018 7-5-13



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 119

R331.  Financial Institutions, Administration.
R331-24.  Accounting for Accrued Uncollected Income by
Banks and Industrial Loan Corporations.
R331-24-1.  Authority, Scope, and Purpose.

(1)  This rule is issued pursuant to Section 7-1-301(14).
(2)  This rule applies to all state chartered banks and

industrial loan corporations.
(3)  The purpose of this rule is to establish accounting

requirements for accrued uncollected income to help ensure
accurate accounting of the income of banks and industrial loan
corporations.

R331-24-2.  Definitions.
(1) "Accrual basis of accounting" means the accounting

method in which expenses are recorded when incurred, whether
paid or unpaid, and income is recorded when earned, whether or
not received.

(2)  "Business credit card" means a credit card extended to
a person for business purposes with a sponsoring company
directly or indirectly obligated for payment of any advances.

(3)  "Commissioner" means the Commissioner of Financial
Institutions.

(4)  "Consumer loan" means credit extended for household,
family, and personal expenditures, including credit cards, and
loans secured by one to four-family residential properties.

(5)(a) "Contractual commitment to advance funds" means:
(i) an obligation on the part of the bank or industrial loan

corporation to make payments to a third party contingent upon
default by the bank's or industrial loan corporation's customer in
the performance of an obligation under the terms of that
customer's contract with the third party or upon some other
stated condition, or

(ii) an obligation to guarantee or stand as surety for the
benefit of a third party.

(b) The term includes standby letters of credit, guarantees,
puts, and other similar arrangements.  A binding, written
commitment to lend is a "contractual commitment to advance
funds" if it and all other outstanding loans to the borrower are
within the bank's or industrial loan corporation's lending limit
on the date of the commitment.

(6)  "In process of collection" means collection of the debt
is proceeding in due course either through legal action,
including judgment enforcement procedures, or, in appropriate
circumstances, through collection efforts not involving legal
action which are reasonably expected to result in repayment of
the debt or in its restoration to a current status in the near future.

(7) "Loans and extensions of credit" means any direct or
indirect advance of funds in any manner whatsoever to a person. 
This is made on the basis of any obligation of that person to
repay the funds, or repayable from specific property pledged by
or on behalf of a person.  Loans and extensions of credit
includes:

(a)  A purchase under repurchase agreement of securities,
other assets, or obligations other than investment grade
securities in which the purchasing bank or industrial loan
corporation has a perfected security interest with regard to the
seller but not as an obligation of the underlying obligor of the
security;

(b)  An advance by means of an overdraft, cash item, or
otherwise;

(c)  A contractual commitment to advance funds;
(d)  An acquisition by discount, purchase, exchange, or

otherwise of any note, draft, or other evidence of indebtedness
upon which a person may be liable as maker, drawer, endorser,
guarantor, or surety;

(e)  A participation without recourse with regard to the
participating bank or industrial loan corporation, but not the
originating bank or industrial loan corporation; and

(f)  Existing loans, leases, or advances which have been

charged off on the books of the bank or industrial loan
corporation in whole or in part and which is legally enforceable,
including statutory bad debt under Section 7-3-25 or 7-8-15
respectively.

(8) "Loans or extensions of credit" does not include:
(a)  A receipt by a bank or an industrial loan corporation of

a check deposited in or delivered to the bank or industrial loan
corporation in the usual course of business, unless it results in
the carrying of a cash item for the granting of an overdraft, other
than an inadvertent overdraft in a limited amount that is
promptly repaid;

(b) An acquisition of a note, draft, bill of exchange, or
other evidence of indebtedness through a merger or
consolidation of financial institutions or a similar transaction by
which an institution acquires assets and assumes liabilities of
another institution, or foreclosure on collateral or similar
proceeding for the protection of the bank or industrial loan
corporation, provided that the indebtedness is not held for a
period of more than three years from the date of the acquisition,
unless permission to extend the period is granted by the
commissioner on the basis that holding the indebtedness beyond
three years is not detrimental to the safety and soundness of the
acquiring bank or industrial loan corporation;

(c)  An endorsement or guarantee for the protection of a
bank or industrial loan corporation of any loan or other asset
previously acquired by the bank or industrial loan corporation
in good faith, or any indebtedness to a bank or industrial loan
corporation for the purpose of protecting the bank or industrial
loan corporation against loss or of giving financial assistance to
it;

(d)  Non-interest bearing deposits to the credit of the bank
or industrial loan corporation;

(e)  The giving of immediate credit to a bank or industrial
loan corporation upon uncollected items received in the
ordinary course of business;

(f)  The purchase of investment grade securities subject to
repurchase agreement in which the purchasing bank or industrial
loan corporation has a perfected security interest, or where the
securities are purchased from the state or any political
subdivision thereof;

(g)  The sale of federal funds; or
(h)  Loans or extensions of credit which have become

unenforceable by reason of discharge in bankruptcy or are no
longer legally enforceable for other reasons.

(9)  "Standby letter of credit" means any letter of credit, or
similar arrangement however named or described, that
represents an obligation to the beneficiary on the part of the
issuer:

(a)  To repay money borrowed by or advanced to or for the
account of the account party; or

(b)  To make payment on account of any indebtedness
undertaken by the account party; or

(c)  To make payment on account of any default by the
account party in the performance of an obligation.

(10)  "Well-secured" means a debt that is secured by:
(a)  Collateral in the form of liens on or pledges of real or

personal property, including securities, that have a realizable
value sufficient to discharge the debt in full, including accrued
interest; or

(b)  The guarantee of a financially responsible party.

R331-24-3.  Accounting for Accrued Uncollected Income.
(1)  General Rule:
A bank or industrial loan corporation that uses the accrual

basis of accounting to prepare its financial statements shall, at
each regularly scheduled board meeting, review all earned but
uncollected income and determine the portion of it that is
uncollectible.  This determination shall be in accordance with
generally accepted accounting principles.  At a minimum, the
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following events should stop the accrual of income:
(a)  The accrual of interest income shall cease when any

loan or extension of credit is contractually 90 days delinquent.
(i) For a monthly installment account, four payments

delinquent is the equivalent of 90 days delinquent.
(ii)  For a single-payment commercial account that calls for

interest-only payments prior to maturity, the 90-day period
commences with the interest-only due date.

(b)  No further income may be recognized for a
precomputed loan, lease, or discounted contract when it
becomes 90 days delinquent.

(c)  In restructuring a loan or extension of credit, a bank or
industrial loan corporation may only capitalize or add to the new
principal balance up to 90 days' interest, unless the board of
directors specifically approves otherwise in writing at its next
regularly scheduled meeting.  If, at that meeting, the board fails
to approve the capitalization of additional interest, the loan or
extension of credit is considered to be more than 90 days
delinquent, and the accrual of interest income shall cease.

(2)  Exemptions:
Subsection (1) does not limit the accrual of interest income:
(a)  for any consumer loan that is in the process of

collection;
(b)  for any business credit card balance that is in the

process of collection;
(c)  for loans or other debt instruments acquired at a

discount (because there is uncertainty as to the amounts or
timing of future cash flow) from an unaffiliated third party (such
as another institution or the receiver of a failed institution),
including those that the seller had maintained in nonaccrual
status, and that met the amortization criteria specified in the
AICPA Bulletin No. 6.

(d)  for loans secured by a 1-to-4 family residential
property.  Nevertheless, such loans should be subject to other
alternative methods of evaluation to assure the financial
institution's net income is not materially overstated.

(e)  for any other loan or lease that is both well-secured and
in the process of collection;

(f)  to the extent the commissioner provides an additional
exemption from Subsection (1) by express, prior, written
approval;

(3)  Notwithstanding this rule, all extensions of credit are
subject to Sections 7-3-25 and 7-8-15.

R331-24-4.  Penalty for Violation.
Failure of management and the board of directors to make

the review and determinations required by this rule, in good
faith and in accordance with generally accepted accounting
principles, constitutes grounds for supervisory sanction under
Sections 7-1-307 and 7-1-308.

KEY:  financial institutions
November 3, 1998 7-1-301(14)
Notice of Continuation August 23, 2018
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R381.  Health, Child Care Center Licensing Committee.
R381-60.  Hourly Child Care Centers.
R381-60-1.  Legal Authority and Purpose.

(1)  This rule is enacted and enforced in accordance with
Utah Code, Title 26, Chapter 39.

(2)  This rule establishes the foundational standards
necessary to protect the health and safety of children in hourly
child care centers and defines the general procedures and
requirements to obtain and maintain a license to provide child
care.

R381-60-2.  Definitions.
(1)  "Applicant" means a person or business who has

applied for a new or a renewal of a license, certificate, or
exemption from Child Care Licensing.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Background Finding" means information in a
background check that may result in a denial from Child Care
Licensing.

(4)  "Background Check Denial" means that an individual
has failed the background check and is prohibited from being
involved with a child care program.

(5)  "Barrier" means an enclosing structure such as a fence,
wall, bars, railing, or solid panel to prevent accidental or
deliberate movement through or access to something.

(6)  "Body Fluid" means blood, urine, feces, vomit, mucus,
and/or saliva.

(7)  "Business Days/Hours" means the days of the week and
times the facility is open for business.

(8)  "Capacity" means the maximum number of children for
whom care can be provided at any given time.

(9)  "Caregiver-to-Child Ratio" means the number of
caregivers responsible for a specific number of children.

(10)  "CCL" means the Child Care Licensing Program in
the Department of Health that is delegated with the
responsibility to enforce the Utah Child Care Licensing Act.

(11)  "Child Care" means continuous care and supervision
of 5 or more qualifying children that is:

(a)  in place of care ordinarily provided by a parent in the
parent's home,

(b)  for less than 24 hours a day, and
(c)  for direct or indirect compensation.
(12)  "Child Care Center Licensing Committee" means the

Child Care Center Licensing Committee created in the Utah
Child Care Licensing Act.

(13)  "Child Care Program" means a person or business that
offers child care.

(14)  "Choking Hazard" means an object or a removable
part on an object with a diameter of less than 1-1/4 inch and a
length of less than 2-1/4 inches that could be caught in a child's
throat blocking their airway and making it difficult or
impossible to breathe.

(15)  "Conditional Status" means that the provider is at risk
of losing their child care license because compliance with
licensing rules has not been maintained.

(16)  "Covered Individual" means any of the following
individuals involved with a child care program:

(a)  an owner;
(b)  a director;
(c)  a member of the governing body;
(d)  an employee;
(e)  a caregiver;
(f)  a volunteer, except a parent of a child enrolled in the

child care program;
(g)  an individual age 12 years or older who resides in the

facility; and
(h)  anyone who has unsupervised contact with a child in

care.

(17)  "CPSC" means the Consumer Product Safety
Commission.

(18)  "Department" means the Utah Department of Health.
(19)  "Designated Play Surface" means any accessible

elevated surface for standing, walking, crawling, sitting or
climbing; or an accessible flat surface at least 2 by 2 inches in
size and having an angle less than 30 degrees from horizontal.

(20)  "Director" means a person who meets the director
qualifications in this rule, and who assumes the child care
program's day-to-day responsibilities for compliance with Child
Care Licensing rules.

(21)  "Emotional Abuse" means behavior that could harm
a child's emotional development, such as threatening,
intimidating, humiliating, demeaning, criticizing, rejecting,
using profane language, and/or using inappropriate physical
restraint.

(22)  "Entrapment Hazard" means an opening greater than
3-1/2 by 6-1/4 inches and less than 9 inches in diameter where
a child's body could fit through but the child's head could not fit
through, potentially causing a child's entrapment and
strangulation.

(23)  "Facility" means a child care program or the premises
approved by the Department to be used for child care.

(24)  "Group" means the children who are supervised by
one or more caregivers in an individual room or in an area
within a room that is defined by furniture or other partition.

(25)  "Group Size" means the number of children in a
group.

(26)  "Guest" means an individual who is not a covered
individual and is at the child care facility with the provider's
permission.

(27)  "Health Care Provider" means a licensed health
professional, such as a physician, dentist, nurse practitioner, or
physician's assistant.

(28)  "Homeless" means anyone who lacks a fixed, regular,
and adequate nighttime residence as described in the McKinney-
Vento Act. McKinney-Vento Homeless Assistance Act (Title
IX, Part A of ESSA)

(29)  "Inaccessible" means out of reach of children by
being:

(a)  locked, such as in a locked room, cupboard, or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf that is at least 36

inches above the floor; or
(e)  in a bathroom, at least 36 inches above any surface

from where a child could stand or climb.
(30)  "Infant" means a child who is younger than 12

months of age.
(31)  "Infectious Disease" means an illness that is capable

of being spread from one person to another.
(32)  "Involved with Child Care" means to do any of the

following at or for a child care program licensed by the
Department:

(a)  provide child care;
(b)  volunteer at a child care program;
(c)  own, operate, direct, or be employed at a child care

program;
(d)  reside at a facility where child care is provided; or
(e)  be present at a facility while care is being provided,

except for authorized guests or parents who are dropping off a
child, picking up a child, or attending a scheduled event at the
child care facility.

(33)  "License" means a license issued by the Department
to provide child care services.

(34)  "Licensee" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(35)  "LIS Supported Finding" means background check
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information from the Licensing Information System (LIS)
database for child abuse and neglect, maintained by the Utah
Department of Human Services.

(36)  "McKinney-Vento Act" means a federal law that
requires protections and services for children and youth who are
homeless including those with disabilities. McKinney-Vento
Homeless Assistance Act (Title IX, Part A of ESSA)

(37)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription including
herbal remedies, vitamins, and mineral supplements.

(38)  "Parent" means the parent or legal guardian of a child
in care.

(39)  "Person" means an individual or a business entity.
(40)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(41)  "Play Equipment Platform" means a flat surface on a

piece of stationary play equipment intended for more than one
child to stand on, and upon which the children can move freely.

(42)  "Preschooler" means a child age 2 through 4 years
old.

(43)  "Protective Barrier" means a structure such as bars,
lattice, or a panel that is around an elevated platform and is
intended to prevent accidental or deliberate movement through
or access to something.

(44)  "Protective Cushioning" means a shock-absorbing
surface under and around play equipment that reduces the
severity of injuries from falls.

(45)  "Provider" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(46)  "Qualifying Child" means:
(a)  a child who is younger than 13 years old and is the

child of a person other than the child care provider or caregiver,
(b)  a child with a disability who is younger than 18 years

old and is the child of a person other than the provider or
caregiver, or

(c)  a child who is younger than 4 years old and is the child
of the provider or a caregiver.

(47)  "Related Child" means a child for whom a provider is
the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

(48)  "Sanitize" means to use a chemical product to remove
soil and bacteria from a surface or object.

(49)  "School-Age Child" means a child age 5 through 12
years old.

(50)  "Sexual Abuse" means abuse as defined in Utah
Code, Title 76-5-404(1).

(51)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct as defined in Utah Code, Title 76-5b-
103(10).

(52)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, playpen, or bed.

(53)  "Stationary Play Equipment" means equipment such
as a climber, slide, swing, merry-go-round, or spring rocker that
is meant to stay in one location when a child uses it. Stationary
play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse that sits on the ground or floor and has no

attached equipment, such as a slide, swing, or climber.
(54)  "Strangulation Hazard" means something on which a

child's clothes or drawstrings could become caught, or
something in which a child could become entangled such as:

(a)  a protruding bolt end that extends more than 2 threads
beyond the face of the nut;

(b)  hardware that forms a hook or leaves a gap or space
between components such as a protruding S-hook; or

(c)  a rope, cord, or chain that is attached to a structure and

is long enough to encircle a child's neck.
(55)  "Substitute" means a person who assumes a

caregiver's duties when the caregiver is not present.
(56)  "Toddler" means a child aged 12 through 23 months.
(57)  "Unrelated Child" means a child who is not a "related

child" as defined in R381-60-2(46).
(58)  "Unsupervised Contact" means being with, caring for,

communicating with, or touching a child in the absence of a
caregiver or other employee who is at least 18 years old and has
passed a Child Care Licensing background check.

(59)  "Use Zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(60)  "Volunteer" means an individual who receives no
form of direct or indirect compensation for their service.

(61)  "Working Days" means the days of the week the
Department is open for business.

R381-60-3.  License Required.
(1)  A person or persons shall be licensed as an hourly

child care center if they provide care:
(a)  in the absence of the child's parent;
(b)  in a place other than the provider's home or the child's

home;
(c)  for 5 or more children;
(d)  for 4 or more hours per day, and no child is cared for

on a regular schedule;
(e)  for each individual child for less than 24 hours per day,
(f)  on an ongoing basis for 4 or more weeks in a year, and
(g)  for direct or indirect compensation.
(2)  The Department may not license, nor is a license

required for:
(a)  a person who cares for related children only, or
(b)  a person who provides care on a sporadic basis only.
(3)  According to Foster Care Services rule R501-12-

4(8)(f), a provider may not be licensed to provide child care in
a facility that is also licensed to offer foster or respite care
services, or another licensed or certified human services
program.

R381-60-4.  License Application, Renewal, Changes, and
Variances.

(1)  An applicant for a new child care license shall submit
to the Department:

(a)  an online application;
(b)  a copy of a current local fire clearance or a statement

from the local fire authority that a fire inspection is not required;
(c)  a copy of a current local health department kitchen

clearance for a facility providing food service or a statement
from the local health department that a kitchen inspection is not
required;

(d)  a copy of a current local business license or a statement
from the city that a business license is not required;

(e)  a copy of the educational credentials of the person who
will be the director as required in R381-60-7(4);

(f)  a copy of a completed Department health and safety
plan form;

(g)  CCL background checks for all covered individuals as
required in R381-60-8;

(h)  a current copy of the Department's new provider
training certificate of attendance; and

(i)  all required fees, which are nonrefundable.
(2)  The applicant shall pass a Department's inspection of

the facility before a new license or a renewal is issued.
(3)  If the local fire authority states that a fire inspection is

not required, a Department's CCL inspection for a new license
or a renewal of a license shall include compliance with the
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following:
(a)  address numbers and/or letters shall be readable from

the street;
(b)  address numbers and/or letters shall be at least 4 inches

in height and 1/2 inch thick;
(c)  exit doors shall operate properly and shall be well

maintained;
(d)  obstructions in exits, aisles, corridors, and stairways

shall be removed;
(e)  exit doors shall be unlocked from the inside during

business hours;
(f)  exits shall be clearly identified;
(g)  there shall be unobstructed fire extinguishers that are

of an X minimum rate and appropriate to the type of hazard,
currently charged and serviced, and mounted not more than 5
feet above the floor;

(h)  there shall be working smoke detectors that are
properly installed on each level of the building; and

(i)  boiler, mechanical, and electrical panel rooms shall not
be used for storage.

(4)  If the provider serves food and the local health
department states that a kitchen inspection is not required, a
Department's CCL inspection for a new license or a renewal of
a license shall include compliance with the following:

(a)  the refrigerator shall be clean, in good repair, and
working at or below 41 degrees Fahrenheit;

(b)  there shall be a working thermometer in the
refrigerator;

(c)  there shall be a working stem thermometer available to
check cook and hot hold temperatures;

(d)  cooks shall have a current food handler's permit
available on-site for review by the Department;

(e)  cooks shall use hair restraints and wear clean outer
clothing;

(f)  according to Food Code 2-103-11, only necessary staff
shall be present in the kitchen;

(g)  reusable food holders, utensils, and food preparation
surfaces shall be washed, rinsed, and sanitized with an approved
sanitizer before each use;

(h)  chemicals shall be stored away from food and food
service items;

(i)  food shall be properly stored, kept to the proper
temperature, and in good condition; and

(j)  there shall be a working handwashing sink in the
kitchen and handwashing instructions posted by the sink.

(5)  If the applicant does not complete the application
process within 6 months of first submitting any portion of the
application, the Department may deny the application and to be
licensed, the applicant shall reapply.  This includes resubmitting
all required documentation, repaying licensing fees, and passing
another inspection of the facility.

(6)  The Department may deny an application for a license
if, within the 5 years preceding the application date, the
applicant held a license or a certificate that was:

(a)  closed under an immediate closure;
(b)  revoked;
(c)  closed as a result of a settlement agreement resulting

from a notice of intent to revoke, a notice of revocation, or a
notice of immediate closure;

(d)  voluntarily closed after an inspection of the facility
found rule violations that would have resulted in a notice of
intent to revoke or a notice of revocation had the provider not
closed voluntarily; or

(e)  voluntarily closed having unpaid fees or civil money
penalties issued by the Department.

(7)  Each child care license expires at midnight on the last
day of the month shown on the license, unless the license was
previously revoked by the Department, or voluntarily closed by
the provider.

(8)  Within 30 to 90 days before a current license expires,
the provider shall submit for renewal:

(a)  an online renewal request,
(b)  applicable renewal fees,
(c)  any previous unpaid fees,
(d)  a copy of a current business license,
(e)  a copy of a current fire inspection report, and
(f)  a copy of a current kitchen inspection report.
(9)  A provider who fails to renew their license by the

expiration date may have an additional 30 days to complete the
renewal process if they pay a late fee.

(10)  The Department may not renew a license for a
provider who is no longer caring for children.

(11)  The provider shall submit a complete application for
a new license at least 30 days before any of the following
changes occur:

(a)  a change of the child care facility's location, or
(b)  a change that transfers 50 percent or more ownership

or controlling interest to a new individual or entity.
(12)  The provider shall submit a complete application to

amend an existing license at least 30 days before any of the
following changes:

(a)  an increase or decrease of licensed capacity, including
any change to the amount of usable indoor or outdoor space
where child care is provided;

(b)  a change in the name of the program;
(c)  a change in the regulation category of the program;
(d)  a change in the name of the provider;
(e)  an addition or loss of a director; or
(f)  a change in ownership that does not require a new

license.
(13)  The Department may amend a license after verifying

that the applicant is in compliance with all applicable rules and
required fees have been paid.  The expiration date of the
amended license remains the same as the previous license.

(14)  A license is not assignable or transferable and shall
only be amended by the Department.

(15)  If an applicant or provider cannot comply with a rule
but can meet the intent of the rule in another way, they may
apply for a variance to that rule by submitting a request to the
Department.

(16)  The Department may:
(a)  require additional information before acting on the

variance request, and
(b)  impose health and safety requirements as a condition

of granting a variance.
(17)  The provider shall comply with the existing rule until

a variance is approved.
(18)  If a variance is approved, the provider shall keep a

copy of the written approval on-site for review by parents and
the Department.

(19)  The Department may grant variances for up to 12
months.

(20)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the rule as

stated in their approved variance;
(b)  the provider fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the basis

for the variance.

R381-60-5.  Rule Violations and Penalties.
(1)  The Department may place a program's child care

license on a conditional status for the following causes:
(a)  chronic, ongoing noncompliance with rules;
(b)  unpaid fees; or
(c)  a serious rule violation that places children's health or

safety in immediate jeopardy.
(2)  The Department shall establish the length of the
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conditional status and set the conditions that the child care
provider shall satisfy to remove the conditional status.

(3)  The Department may increase monitoring of the
program that is on conditional status to verify compliance with
rules.

(4)  The Department may deny or revoke a license if the
child care provider:

(a)  fails to meet the conditions of a license on conditional
status;

(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  misrepresents information by intentionally altering a

license or any other document issued by the Department;
(e)  refuses to allow authorized representatives of the

Department access to the facility to ensure compliance with
rules;

(f)  refuses to submit or make available to the Department
any written documentation required to verify compliance with
rules;

(g)  commits a serious rule violation that results in death or
serious harm to a child, or that places a child at risk of death or
serious harm; or

(h)  has committed an illegal act that would exclude a
person from having a license.

(5)  Within 10 working days of receipt of a revocation
notice, the provider shall submit to the Department the names
and mailing addresses of the parents of each enrolled child so
the Department can notify the parents of the revocation.

(6)  The Department may order the immediate closure of a
facility if conditions create a clear and present danger to any
child in care and may require immediate action to protect their
health or safety.

(7)  Upon receipt of an immediate closure notice, the
provider shall give the Department the names and mailing
addresses of the parents of each enrolled child so the
Department can notify the parents of the immediate closure.

(8)  If there is a severe injury or the death of a child in care,
the Department may order the child care provider to suspend
services and/or prohibit new enrollments, pending a review by
the Child Fatality Review Committee or a determination of the
probable cause of death or injury by a medical professional.

(9)  If a person is providing care for more than 4 unrelated
children without the appropriate license, the Department may:

(a)  issue a cease and desist order, or
(b)  allow the person to continue operation if:
(i)  the person was unaware of the need for a license,
(ii)  conditions do not create a clear and present danger to

the children in care, and
(iii)  the person agrees to apply for the appropriate license

within 30 calendar days of notification by the Department.
(10)  If a person providing care without the appropriate

license agrees to apply for a license but does not submit an
application and all required application documents within 30
days, the Department may issue a cease and desist order.

(11)  A violation of any rule is punishable by an
administrative civil money penalty of up to $5,000 per day as
provided in Utah Code, Section 26-39-601.

(12)  Assessment of any civil money penalty does not
prevent the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a license.

(13)  Assessment of any administrative civil money penalty
under this section does not prevent court-ordered or other
equitable remedies.

(14)  The Department may deny an application or revoke
a license for failure to pay any required fees, including fees for
applications, late fees, returned checks, license changes,
additional inspections, conditional monitoring inspections,

background checks, civil money penalties, and other fees
assessed by the Department.

(15)  An applicant or provider may appeal any Department
decision within 15 working days of being informed in writing of
the decision.

R381-60-6.  Administration and Children's Records.
(1)  The provider shall:
(a)  be at least 21 years of age,
(b)  pass a CCL background check, and
(c)  complete the new provider training offered by the

Department.
(2)  If the owner is not a sole proprietor, the business entity

shall submit to the Department the name(s) and contact
information of the individual(s) who shall legally represent them
and who shall comply with the requirements stated in R381-60-
6(1).

(3)  The provider shall not engage in or allow conduct that
endangers children in care; or is contrary to the health, morals,
welfare, and safety of the public.

(4)  The provider shall have knowledge of and comply with
all federal, state, and local laws, ordinances, and rules, and shall
be responsible for the operation and management of a child care
program.

(5)  The provider shall comply with licensing rules at all
times when a child in care is present.

(6)  The provider shall post the original child care license
on the facility premises in a place readily visible and accessible
to the public.

(7)  The provider shall post a copy of the Department's
Parent Guide at the facility for parent review during business
hours.

(8)  The provider shall inform parents and the Department
of any changes to the program's telephone number and other
contact information within 48 hours of the change.

(9)  The provider shall establish, follow, and ensure that all
staff and volunteers follow a written health and safety plan that
is:

(a)  completed on the Department's required form,
(b)  submitted to the Department for initial approval and

any time changes are made to the plan,
(c)  reviewed and updated as needed,
(d)  signed and dated at least annually, and
(e)  available for review by parents, staff, and the

Department during business hours.
(10) The provider shall:
(a) have liability insurance, or
(b) inform parents in writing that the provider does not

have liability insurance.
(11)  The provider shall ensure that each parent completes

an admission and health assessment form for their child before
the child is admitted into the child care program.

(12)  The admission and health assessment form shall
include the following information:

(a)  child's name;
(b)  child's date of birth;
(c)  parent's name, address, and phone number, including

a daytime phone number;
(d)  names of people authorized by the parent to pick up

the child;
(e)  name, address, and phone number of a person to be

contacted in case of an emergency if the provider is unable to
contact the parent;

(f)  any special health instructions for the caregiver; and
(g)  certification that all immunizations are current.
(13)  The admission and health assessment form shall:
(a)  be signed by the parent; and
(b)  kept on-site for review by the Department.
(14)  Each child's information shall be kept confidential
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and shall not be released without written parental permission.

R381-60-7.  Personnel and Training Requirements.
(1)  The provider shall ensure that all employees and

volunteers are supervised, qualified, and trained to:
(a)  meet the needs of the children as required by rule, and
(b)  be in compliance with all licensing rules.
(2)  The provider shall ensure that the center has a qualified

director as required by licensing rules.
(3)  The director shall:
(a)  be at least 21 years of age;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  complete the new director training offered by the

Department within 60 working days of assuming director duties;
(e)  have knowledge of and follow all applicable laws and

rules; and
(f)  complete at least 10 hours of child care training each

year, based on the facility's license date.
(4)  New directors shall have one of the following

educational credentials:
(a)  any bachelor's or higher education degree, and at least

60 clock hours of approved Utah Early Childhood Career
Ladder courses in child development, social/emotional
development, and the child care environment; or 60 clock hours
of equivalent training as approved by the Department;

(b)  at least 12 college credit hours of child development
courses;

(c)  a currently valid national certification such as a
Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other equivalent credential as approved by the
Department;

(d)  at least a Level 9 from the Utah Early Childhood
Career Ladder system; or

(e)  a National Administrator Credential (NAC) and at least
60 clock hours of approved Utah Early Childhood Career
Ladder courses in child development, social/emotional
development, and the child care environment; or 60 clock hours
of equivalent training as approved by the Department.

(5)  The director shall arrange for a designee who shall
have authority to act on behalf of the director in the director's
absence.

(6)  The director designee shall:
(a)  be at least 21 years of age;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 10 hours of child care training each

year, based on the facility's license date.
(7)  The director or the director designee shall be present

at the facility whenever the center is open for care.
(8)  The provider shall have on-site for review by the

Department documentation of having employees who are on call
and, when needed, can arrive at the facility within 20 minutes.

(9)  Caregivers shall:
(a)  be at least 16 years old;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

caring for children;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 10 hours of child care training each

year, based on the facility's license date.
(10)  Substitutes shall:

(a)  be at least 18 years old;
(b)  pass a CCL background check;
(c)  be capable of providing care, supervising children, and

handling emergencies in the caregiver's absence;
(d)  receive at least 2.5 hours of preservice training before

caring for children; and
(e)  complete at least 1/2 hour of child care training for

each month they work 40 hours or more.
(11)  All other employees such as drivers, cooks, and clerks

shall:
(a)  pass a CCL background check,
(b)  receive at least 2.5 hours of preservice training before

beginning job duties,
(c)  have knowledge of and follow all applicable laws and

rules, and
(d)  not have unsupervised contact with any child in care

if the employee is younger than 16 years of age.
(12)  Volunteers shall:
(a)  pass a CCL background check, and
(b)  not have unsupervised contact with any child in care

if the volunteer is younger than 18 years of age.
(13)  Guests:
(a)  shall not have unsupervised contact with any child in

care,
(b)  shall wear a guest nametag, and
(c)  are not required to pass a CCL background check.
(14)  Student interns who are registered and participating

in a high school or college child care course:
(a)  are not required to pass a CCL background check,
(b)  shall not have unsupervised contact with any child in

care, and
(c)  shall wear a guest nametag.
(15)  Parents of children in care:
(a)  shall not have unsupervised contact with any child in

care except their own, and
(b)  do not need a CCL background check unless involved

with child care in the center.
(16)  Household members who are:
(a)  12 to 17 years old shall pass a CCL background check;
(b)  18 years of age or older shall pass a CCL background

check that includes fingerprints; and
(c)  younger than 18 years of age shall not have

unsupervised contact with any child in care including during
offsite activities and transportation.

(17)  Individuals who provide IEP or IFSP services such as
physical, occupational, or speech therapists:

(a)  are not required to have a CCL background check as
long as the child's parent has given permission for services to
take place at the center, and

(b)  shall provide proper identification before having access
to the facility or a child at the facility.

(18)  Members from law enforcement or from Child
Protective Services:

(a)  are not required to have a CCL background check, and
(b)  shall provide proper identification before having access

to the facility or a child at the facility.
(19)  Preservice training shall include the following:
(a)  job description and duties;
(b)  current Department rule sections R381-60-7 through

24;
(c)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(d)  prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(e)  prevention of shaken baby syndrome and abusive head
trauma, and coping with crying babies;

(f)  prevention of sudden infant death syndrome (SIDS)
and the use of safe sleeping practices;
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(g)  recognizing the signs of homelessness and available
assistance;

(h)  a review of the information in each child's health
assessment in the caregiver's assigned group; and

(i)  an introduction and orientation to the children in care.
(20)  Documentation of each individual's preservice

training shall be kept on-site for review by the Department and
include the following:

(a)  training topics,
(b)  date of the training, and
(c)  total hours or minutes of training.
(21)  Annual child care training shall include the following

topics:
(a)  current Department rule sections R381-60-7 through

24;
(b)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(c)  the prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(d)  principles of child growth and development, including
brain development;

(e)  positive guidance and interactions with children;
(f)  prevention of shaken baby syndrome and abusive head

trauma, and coping with crying babies;
(g)  prevention of sudden infant death syndrome (SIDS)

and use of safe sleeping practices; and
(h)  recognizing the signs of homelessness and available

assistance.
(22)  At least 5 of the 10 hours of annual child care training

shall be face-to-face instruction.
(23)  Individuals who are required to receive annual child

care training and who begin employment partway through the
facility's license year shall complete a proportionate number of
training hours including the face-to-face instruction.

(24)  Documentation of each individual's annual child care
training shall be kept on-site for review by the Department and
include the following:

(a)  training topic,
(b)  date of the training,
(c)  whether the training was face-to-face or non-face-to-

face instruction,
(d)  name of the person or organization that presented the

training, and
(e)  total hours or minutes of training.
(25)  Whenever there are children at the center, there shall

be at least one caregiver present who can demonstrate English
literacy skills needed to care for children and respond to
emergencies.

(26)  At least one staff member with a current Red Cross,
American Heart Association, or equivalent first aid and
infant/child CPR certification shall be present when children are
in care:

(a)  at the facility,
(b)  in each vehicle transporting children, and
(c)  at each offsite activity.
(27)  CPR certification shall include hands-on testing.
(28)  The following records for each covered individual

shall be kept on-site for review by the Department:
(a)  the date of initial employment or association with the

program;
(b)  a current first aid and CPR certification, if required in

rule; and
(c)  a six-week record of the times worked each day.

R381-60-8.  Background Checks.
(1)  Before a new covered individual becomes involved

with child care in the program, the provider shall:
(a)  have the individual submit an online background check

form,
(b)  authorize the individual's background check form,
(c)  pay all required fees, and
(d)  receive written notice from CCL that the individual

passed the background check.
(2)  The provider shall ensure that an online background

check form is submitted and authorized, and that background
check fees are paid within 10 working days from when a child
who resides in the facility turns 12 years old.

(3)  The provider shall ensure that a CCL background
check for each individual age 18 years or older includes
fingerprints and fingerprints fees.

(4)  The fingerprints shall be prepared by a local law
enforcement agency or an agency approved by local law
enforcement.

(5)  If fingerprints are submitted through Live Scan
(electronically), the agency taking the fingerprints shall follow
the Department's guidelines.

(6)  Fingerprints are not required if the covered individual
has:

(a)  previously submitted fingerprints to CCL for a Next
Generation, national criminal history check;

(b)  resided in Utah continuously since the fingerprints
were submitted; and

(c)  kept their CCL background check current.
(7)  Background checks are valid for 1 year and shall be

renewed before the last day of the month listed on the covered
individual's background check card.

(8)  At least 2 weeks before the end of the renewal month
that is written on a covered individual's background check card,
the provider shall:

(a)  have the individual submit an online CCL background
check form and fingerprints if not previously submitted,

(b)  authorize the individual's background check form
through the provider portal, and

(c)  pay all required fees.
(9)  The following background findings may deny a

covered individual from being involved with child care:
(a)  LIS supported findings,
(b)  the individual's name appears on the Utah or national

sex offender registry,
(c)  any felony convictions,
(d)  any Misdemeanor A convictions, or
(e)  Misdemeanor B and C convictions for the reasons

listed in R381-60-8(10).
(10)  The following convictions, regardless of severity,

may result in a background check denial:
(a)  unlawful sale or furnishing alcohol to minors;
(b)  sexual enticing of a minor;
(c)  cruelty to animals, including dogfighting;
(d)  bestiality;
(e)  lewdness, including lewdness involving a child;
(f)  voyeurism;
(g)  providing dangerous weapons to a minor;
(h)  a parent providing a firearm to a violent minor;
(i)  a parent knowing of a minor's possession of a

dangerous weapon;
(j)  sales of firearms to juveniles;
(k)  pornographic material or performance;
(l)  sexual solicitation;
(m)  prostitution and related crimes;
(n)  contributing to the delinquency of a minor;
(o)  any crime against a person;
(p)  a sexual exploitation act;
(q)  leaving a child unattended in a vehicle; and
(r)  driving under the influence (DUI) while a child is

present in the vehicle.
(11)  A covered individual with a Class A misdemeanor

background finding not listed in R381-60-8(10) may be
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involved with child care when:
(a)  10 or more years have passed since the Class A

misdemeanor offense, and
(b)  there is no other conviction for the individual in the

past 10 years.
(12)  A covered individual with a Class A misdemeanor

background finding not listed in R381-60-8(10)  may be
involved with child care for up to 6 months if:

(a)  5 to 9 years have passed since the offense,
(b)  there is no other conviction since the Class A

misdemeanor offense,
(c)  the individual provides to the Department

documentation of an active petition for expungement, and
(d)  the provider ensures that the individual does not have

unsupervised contact with any child in care.
(13)  If a petition for expungement is denied, the covered

individual shall no longer be involved with child care.
(14)  A covered individual shall not be denied if the only

background finding is a conviction or plea of no contest to a
nonviolent drug offense that occurred 10 or more years before
the CCL background check was conducted.

(15)  The Department may rely on the criminal background
check findings as conclusive evidence of the arrest warrant,
arrest, charge, or conviction; and the Department may revoke,
suspend, or deny a license or employment based on that
evidence.

(16)  If the provider has a background check denial, the
Department may suspend or deny their license until the reason
for the denial is resolved.

(17)  If a covered individual fails to pass a CCL
background check, including that the individual has been
convicted, has pleaded no contest, or is currently subject to a
plea in abeyance or diversion agreement for a felony or
misdemeanor, the provider shall prohibit that individual from
being employed by the child care program or residing at the
facility until the reason for the denial is resolved.

(18)  If a covered individual is denied a license or
employment based upon the criminal background check and
disagrees with the information provided by the Department of
Public Safety, the covered individual may appeal the
information as provided in Utah Code, Sections 77-18-10
through 77-18-14 and 77-18a-1.

(19)  If a covered individual disagrees with a supported
finding on the Department of Human Services Licensing
Information System (LIS):

(a)  the individual cannot appeal the supported finding to
the Department of Health, and

(b)  the covered individual may appeal the finding to the
Department of Human Services and follow the process
established by the Department of Human Services.

(20)  Within 48 hours of becoming aware of a covered
individual's arrest warrant, felony or misdemeanor arrest,
charge, conviction, or supported LIS finding, the provider and
the covered individual shall notify the Department. Failure to
notify the Department within 48 hours may result in disciplinary
action, including revocation of the license.

(21)  The Executive Director of the Department of Health
may overturn a background check denial when the Executive
Director determines that the nature of the background finding or
mitigating circumstances do not pose a risk to children.

R381-60-9.  Facility.
(1)  There shall be at least 35 square feet of indoor space

for each child in care, including the provider's and employees'
children.

(2)  Indoor space per child may include floor space used for
furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children,

(b)  for the care of children, or
(c)  to store classroom materials.
(3)  The following areas are not included when measuring

indoor space for children's use:
(a)  bathrooms,
(b)  closets and staff lockers,
(c)  hallways,
(d)  lobbies and entryways,
(e)  kitchens, and
(f)  staff offices.
(4)  The maximum allowed capacity for a child care facility

may be limited by local ordinances.
(5)  The number of children in care at any given time shall

not exceed the capacity identified on the license.
(6)  The provider shall ensure that any building or play

structure on the premises constructed before 1978 that has
peeling, flaking, chalking, or failing paint is tested for lead.  If
lead-based paint is found, the provider shall contact their local
health department within 5 working days and follow required
procedures for remediation of the lead hazard.

(7)  Each room and indoor area that is used by children
shall be ventilated by mechanical ventilation, or by windows
that open and have screens.

(8)  All rooms and areas shall have adequate light intensity
for the safety of the children and the type of activity being
conducted.

(9)  The provider shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(10)  There shall be a working telephone at the facility, in
each vehicle while transporting children, and during offsite
activities.

(11)  There shall be a working handwashing sink used
exclusively for handwashing.

(12)  For preschoolers and toddlers who are toilet trained,
there shall be 1 working toilet and 1 working sink for every 15
children in the center.  For school-age children, there shall be 1
working toilet and 1 working sink for every 25 children in the
center.

(13)  A bathroom that provides privacy shall be available
for use by school-age children.

(14)  If there is an outdoor area used by children, the area
shall:

(a)  be safely accessible to children;
(b)  have at least 40 square feet of space for each child

using the area at one time; and
(c)  be enclosed within a fence, wall, or solid natural

barrier that is at least 4 feet high and that has no gap 5 by 5
inches or greater in or under it.

(15)  When children are outdoors:
(a)  children shall be in the enclosed area except during

offsite activities, and
(b)  there shall be shade available to protect the children

from excessive sun and heat.
(16)  If there is a swimming pool on the premises that is

not emptied after each use:
(a)  the provider shall meet applicable state and local laws

and ordinances related to the operation of a swimming pool and
maintain the pool in a safe manner; and

(b)  when not in use, the pool shall be enclosed within at
least a 4-foot-high fence or solid barrier that is kept locked and
that separates the pool from any other areas on the premises, or
covered with an approved enclosure that meets the ASTM
F1346 standard.

(17)  The provider shall maintain buildings and outdoor
areas in good repair and safe condition including:

(a)  ceilings, walls, and floor coverings;
(b)  lighting, bathroom, and other fixtures;
(c)  draperies, blinds, and other window coverings;
(d)  indoor and outdoor play equipment;
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(e)  furniture, toys, and materials accessible to the children;
and

(f)  entrances, exits, steps, and walkways including keeping
them free of ice, snow, and other hazards.

(18)  Accessible raised decks or balconies that are 5 feet or
higher, and open basement stairwells that are 5 feet or deeper
shall have protective barriers that are at least 3 feet high.

(19)  If the facility is subdivided, any part of the building
is rented out, or any area of the facility is shared including the
outdoor area, the entire facility shall be inspected and covered
individuals in the facility shall comply with all rules, except
when all of the following conditions are met:

(a)  there is a separate entrance for the child care program;
(b)  there are no connecting interior doorways that can be

used by unauthorized individuals; and
(c)  there is no shared access to the outdoor area used for

child care, or a qualified caregiver is present when children are
using a shared outdoor area of the facility.

R381-60-10.  Ratios and Group Size.
(1)  As listed in Table 1, the provider shall:
(a)  maintain at least the number of caregivers and not

exceed the number of children in the caregiver-to-child ratio,
and

(b)  not exceed maximum group sizes.

TABLE 1

Caregiver-to-Child Ratios

   # of        # of
Caregivers   Children                Limits for Mixed Ages

1              12 per group         No children younger than age
2
1              8 per group          2 children younger than age 2
1              6 in the facility    3 children younger than age 2
2              24 per group         No children younger than age
2
2              16 per group         4 children younger than age 2

(2)  Children in care shall include the provider's and
caregivers' own children younger than age 4 years old.

(3)  The provider's and caregivers' own children age 4 years
and older, shall not be counted in the caregiver-to-child ratios
and group sizes when the parent of the child is working at the
center.

(4)  If more than 2 infants or toddlers are included in a
mixed-age group, and the group has more than 6 children, there
shall be at least 2 caregivers with the group unless there are 6 or
fewer children in the facility.

(5)  When caring for children younger than age 2 years old
in single-age groups:

(a)  there shall be no more than 4 children with 1 caregiver,
and

(b)  these children shall be cared for in an area that is
physically separated from older children.

(6)  If there is only 1 caregiver in the facility and no
children younger than 2 years old are present, the provider can
be temporarily out of ratio if:

(a)  a second caregiver arrives within 20 minutes from
when the 13th child arrived, and

(b)  the total number of children present does not exceed
16.

(7)  Caregivers who are 16 or 17 years old may be included
in the caregiver-to-child ratio, but shall not have unsupervised
contact with any child in care.

(8)  Volunteers may be included in the caregiver-to-child
ratio if they:

(a)  are at least 16 years old,
(b)  receive at least 2.5 hours of preservice training before

counting in the caregiver-to-child ratio, and

(c)  complete at least 1/2 hour of child care training for
each month they volunteer 40 hours or more.

(9)  Student interns who are registered in a high school or
college child care course may count in the caregiver-to-child
ratio when requirements in R381-60-7(14)(a)-(c) are met.

(10)  Guests shall not count in caregiver-to-child ratio.

R381-60-11.  Child Supervision and Security.
(1)  The provider shall ensure that caregivers provide and

maintain active supervision of each child at all times.
(2)  Active supervision shall include:
(a)  for children younger than 5 years of age, the caregiver

shall be physically present in the room or area with the children;
(b)  for school-age children, the caregiver shall be able to

hear the children and be close enough to intervene;
(c)  caregivers shall know the number of children in their

care at all times;
(d)caregivers' attention shall be focused on the children and

not on caregivers' personal interests;
(e)  caregivers shall be aware of the entire group of

children even when interacting with a smaller group or an
individual child; and

(f)  caregivers shall position themselves so all children in
their assigned group are actively supervised.

(3)  When video cameras and mirrors are used to supervise
napping children:

(a)  the napping room shall be adjacent to a non-napping
room;

(b)  there shall be a staff member in the non-napping room;
(c)  cameras or mirrors shall be positioned so that every

child can be seen;
(d)  the staff member shall be able to see and hear each

child;
(e)  there shall be an open door without a barrier, such as

a gate, between the napping room and the non-napping room;
and

(f)  children who wake up shall be moved to the non-
napping room.

(4)  A blanket or other item shall not be placed over
sleeping equipment in such a way that prevents the caregiver
from seeing the sleeping child.

(5)  Whenever a child is in care, the child's parent shall
have access to their child and the areas used to care for their
child.

(6)  To maintain security and supervision of children, the
provider shall ensure that:

(a)  each child is signed in and out;
(b)  only parents or persons with written authorization from

the parent may sign out a child;
(c)  photo identification is required if the individual signing

the child in or out is unknown to the provider;
(d)  persons signing children in and out use identifiers,

such as a signature, initials, or electronic code;
(e)  the sign-in and sign-out records include the date and

time each child arrives and leaves; and
(f)  there is written permission from their parents if school-

age children sign themselves in and out.
(7)  In an emergency, the caregiver shall accept the parent's

verbal authorization to release a child when the caregiver can
confirm the identity of:

(a)  the person giving verbal authorization, and
(b)  the person picking up the child.
(8)  A six-week record of each child's daily attendance,

including sign-in and sign-out records, shall be kept on-site for
review by the Department.

R381-60-12.  Child Guidance and Interaction.
(1)  The provider shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 129

(2)  The provider shall inform parents, children, and those
who interact with the children of the center's behavioral
expectations and how any misbehavior will be handled.

(3)  Individuals who interact with the children shall guide
children's behavior by using positive reinforcement, redirection,
and by setting clear limits that promote children's ability to
become self-disciplined.

(4)  Caregivers shall use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others, or from destroying property.

(5)  Interactions with the children shall not include:
(a)  any form of corporal punishment or any action that

produces physical pain or discomfort such as hitting, spanking,
shaking, biting, or pinching;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds gentle, passive restraint;

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding food, rest, or toileting; or
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.
(6)  Any person who witnesses or suspects that a child has

been subjected to abuse, neglect, or exploitation shall
immediately notify Child Protective Services or law
enforcement as required in Utah Code Section 62A-4a-403 and
Section 62A-4a-411.

R381-60-13.  Child Safety and Injury Prevention.
(1)  The building, outdoor area, toys, and equipment shall

be used in a safe manner and as intended by the manufacturer to
prevent injury to children.

(2)  Poisonous and harmful plants shall be inaccessible to
children.

(3)  Sharp objects, edges, corners, or points that could cut
or puncture skin shall be inaccessible to children.

(4)  Choking hazards shall be inaccessible to children to
children younger than 3 years of age.

(5)  Strangulation hazards such as ropes, cords, chains, and
wires attached to a structure and long enough to encircle a
child's neck shall be inaccessible to children.

(6)  Tripping hazards such as unsecured flooring, rugs with
curled edges, or cords in walkways shall be inaccessible to
children.

(7)  For children younger than 5 years of age, empty plastic
bags large enough for a child's head to fit inside, latex gloves,
and balloons shall be inaccessible to children.

(8)  Standing water that measures 2 inches or deeper and 5
by 5 inches or greater in diameter shall be inaccessible to
children.

(9)  Toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials shall be:

(a)  inaccessible to children,
(b)  used according to manufacturer instructions, and
(c)  stored in containers labeled with their contents.
(10)  Items and substances that could burn a child or start

a fire shall be inaccessible, such as:
(a)  matches or cigarette lighters;
(b)  open flames;
(c)  hot wax or other substances; and
(d)  when in use, portable space heaters, wood burning

stoves, and fireplaces of all types.
(11)  Children shall be protected from items that cause

electrical shock such as:
(a)  live electrical wires; and
(b)  for children younger than 5 years of age, electrical

outlets and surge protectors without protective caps or safety
devices when not in use.

(12)  Unless used and stored in compliance with the Utah
Concealed Weapons Act or as otherwise allowed by law,

firearms such as guns, muzzles loaders, rifles, shotguns, hand
guns, pistols, and automatic guns shall:

(a)  be locked in a cabinet or area with a key, combination
lock, or fingerprint lock; and

(b)  stored unloaded and separate from ammunition.
(13)  Weapons such as paintball guns, BB guns, airsoft

guns, sling shots, arrows, and mace shall be inaccessible to
children.

(14)  Alcohol, illegal substances, and sexually explicit
material shall be inaccessible, and shall not be used on the
premises, during offsite activities, or in center vehicles any time
a child is in care.

(15)  An outdoor source of drinking water, such as
individually labeled water bottles, a pitcher of water and
individual cups, or a working water fountain shall be available
to each child whenever the outside temperature is 75 degrees or
higher.

(16)  Areas accessible to children shall be free of heavy or
unstable objects that children could pull down on themselves,
such as furniture, unsecured televisions, and standing ladders.

(17)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(18)  Highchairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(19)  Infant walkers with wheels shall be inaccessible to
children.

(20)  In compliance with the Utah Indoor Clean Air Act,
tobacco, e-cigarettes, e-juice, e-liquids, and similar products
shall be inaccessible and not used:

(a)  in the facility or any other building when a child is in
care,

(b)  in any vehicle that is being used to transport a child in
care,

(c)  within 25 feet of any entrance to the facility or other
building occupied by a child in care, or

(d)  in any outdoor area or within 25 feet of any outdoor
area occupied by a child in care.

R381-60-14.  Emergency Preparedness and Response.
(1)  The provider shall post the center's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the center or in an area
clearly visible to anyone needing the information.

(2)  The provider shall keep first-aid supplies in the center,
including at least antiseptic, bandages, and tweezers.

(3)  The provider shall conduct fire evacuation drills
monthly.  Drills shall include a complete exit of all children,
staff, and volunteers from the building.

(4)  The provider shall document each fire drill, including:
(a)  the date and time of the drill,
(b)  the number of children participating,
(c)  the name of the person supervising the drill,
(d)  the total time to complete the evacuation, and
(e)  any problems encountered.
(5)  The provider shall conduct drills for disasters other

than fires at least once every 6 months.
(6)  The provider shall document each disaster drill,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power or water outage, or tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(7)  The provider shall vary the days and times on which

fire and other disaster drills are held.
(8)  The provider shall keep documentation of the previous

12 months of fire and disaster drills on-site for review by the
Department.
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(9)  In case of an emergency or disaster, the provider and
employees shall follow procedures as outlined in the center's
health and safety plan unless otherwise instructed by emergency
personnel.

(10)  The provider shall give parents a written report of
every incident, accident, or injury involving their child:

(a)  the caregivers involved, the center director or director
designee, and the person picking up the child shall sign the
report on the day of occurrence; and

(b)  if school-age children sign themselves out of the
center, a copy of the report shall be sent to the parent on the day
of the occurrence or given to the parent the next day the child
attends the program.

(11)  If a child is injured and the injury appears serious but
not life-threatening, the child's parent shall be contacted
immediately.

(12)  In the case of a life-threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb:

(a)  emergency personnel shall be called immediately;
(b)  after emergency personnel are called, then the parent

shall be contacted; and
(c)  if the parent cannot be reached, staff shall try to contact

the child's emergency contact person.
(13)  If a child is injured while in care and receives medical

attention, or for a child fatality, the provider shall:
(a)  submit a completed accident report form to the

Department within the next business day of the incident; or
(b)  contact the Department within the next business day

and submit a completed accident report form within 5 business
days of the incident.

(14)  The provider shall keep a six-week record of every
incident, accident, and injury report on-site for review by the
Department.

R381-60-15.  Health and Infection Control.
(1)  The building, furnishings, equipment, and outdoor area

shall be kept clean and sanitary including:
(a)  walls, and flooring shall be clean and free of spills, dirt,

and grime;
(b)  areas and equipment used for the storage, preparation,

and service of food shall be clean and sanitary;
(c)  surfaces used by children shall be free of rotting food

or a build-up of food;
(d)  the building and grounds shall be free of a build-up of

litter, trash, and garbage; and
(e)  the facility shall be free of animal feces.
(2)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
pests.

(3)  All toys and materials including those used by infants
and toddlers shall be cleaned:

(a)  at least weekly or more often if needed,
(b)  after being put in a child's mouth and before another

child plays with the toy, and
(c)  after being contaminated by a body fluid.
(4)  Fabric toys and items such as stuffed animals, cloth

dolls, pillow covers, and dress-up clothes shall be machine
washable and washed weekly, and as needed.

(5)  Highchair trays shall be cleaned and sanitized before
each use.

(6)  Water play tables or tubs shall be cleaned and sanitized
daily, if used by the children.

(7)  Bathroom surfaces including toilets, sinks, faucets, and
counters shall be cleaned and sanitized each day.

(8)  Potty chairs shall be cleaned and sanitized after each
use.

(9)  Toilet paper shall be accessible to children and kept in
a dispenser.

(10)  The provider shall post handwashing procedures that

are readily visible from each handwashing sink and shall ensure
that the procedures are followed.

(11)  Staff and volunteers shall wash their hands
thoroughly with liquid soap and running water at required times
including:

(a)  before handling or preparing food or bottles,
(b)  before and after eating meals and snacks or feeding a

child,
(c)  after using the toilet or helping a child use the toilet,
(d)  after contact with a body fluid,
(e)  when coming in from outdoors, and
(f)  after cleaning up or taking out garbage.
(12)  Caregivers shall teach children how to wash their

hands thoroughly and shall oversee handwashing whenever
possible.

(13)  The provider shall ensure that children wash their
hands thoroughly with liquid soap and running water at required
times including:

(a)  before and after eating meals and snacks,
(b)  after using the toilet,
(c)  after contact with a body fluid,
(d)  before using a water play table or tub, and
(e)  when coming in from outdoors.
(14)  Only single-use towels from a covered dispenser or

an electric hand dryer may be used to dry hands.
(15)  Personal hygiene items, such as toothbrushes, combs,

and hair accessories, shall not be shared and shall be stored so
they do not touch each other, or they shall be sanitized between
each use.

(16)  Pacifiers, bottles, and nondisposable drinking cups
shall:

(a)  be labeled with each child's name or individually
identified; and

(b)  not shared, or washed and sanitized before being used
by another child.

(17)  A child's clothing shall be promptly changed if the
child has a toileting accident.

(18)  Children's clothing that is wet or soiled from a body
fluid shall:

(a)  not be rinsed or washed at the center,
(b)  be placed in a leakproof container that is labeled with

the child's name, and
(c)  be returned to the parent, or
(d)  thrown away with parent consent.
(19)  Staff shall take precautions when cleaning floors,

furniture, and other surfaces contaminated by blood, urine,
feces, or vomit. Except for diaper changes and toileting
accidents, staff shall:

(a)  wear waterproof gloves;
(b)  clean the surface using a detergent solution;
(c)  rinse the surface with clean water;
(d)  sanitize the surface;
(e)  throw away in a leakproof plastic bag the disposable

materials, such as paper towels, that were used to clean up the
body fluid;

(f)  wash and sanitize any nondisposable materials used to
clean up the body fluid, such as cleaning cloths, mops, or
reusable rubber gloves, before reusing them; and

(g)  wash their hands after cleaning up the body fluid.
(20)  When any child or employee has an infectious

disease, an unusual or serious illness, or a sudden onset of an
illness, the provider shall notify the local health department on
the day the illness is discovered.

(21)  The provider shall post a notice at the center when
any staff member or child has an infectious disease or parasite.
The notice shall:

(a)  not disclose any personal identifiable information,
(b)  be posted in a conspicuous place where it can be seen

by all parents,
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(c)  be posted and dated on the same day that the disease or
parasite is discovered, and

(d)  remain posted for at least 5 days.
(22)  To prevent contamination of food, the spread of

foodborne illnesses, and other diseases, individuals with an
infectious disease or showing symptoms such as diarrhea, fever,
and vomit shall not prepare or serve foods.

R381-60-16.  Food and Nutrition.
If food service is provided:
(1)  The provider shall ensure that each child age 2 years

and older who is in care for 3 hours or more is offered a meal or
snack at least once every 3 hours.

(2)  When food for children's meals and/or snacks is
supplied by the provider the meal service shall meet local health
department food service regulations.

(3)  The person who serves food to children shall:
(a)  be aware of the children in their assigned group who

have food allergies or sensitivities, and
(b)  ensure that the children are not served the food or drink

they are allergic or sensitive to.
(4)  Children's food shall be served on dishes, napkins, or

sanitary highchair trays, except an individual finger food, such
as a cracker, that may be placed directly in a child's hand. Food
shall not be placed on a bare table.

(5)  Food and drink brought in by parents for their child's
use shall be:

(a)  labeled with the child's name,
(b)  refrigerated if needed, and
(c)  consumed only by that child.

R381-60-17.  Medications.
(1)  Nonrefrigerated medications shall be stored at least 48

inches above the floor or shall be locked.
(2)  Refrigerated medications shall be stored at least 36

inches above the floor or shall be locked, and if liquid, they
shall be stored in a separate leakproof container.

(3)  All over-the-counter and prescription medications
supplied by parents shall:

(a)  be labeled with the child's full name,
(b)  be kept in the original or pharmacy container,
(c)  have the original label, and
(d)  have child-safety caps.
(4)  The provider shall have a written medication

permission form completed and signed by the parent before
administering any medication supplied by the parent for their
child.

(5)  The medication permission form shall include:
(a)  the name of the child,
(b)  the name of the medication,
(c)  written instructions for administration, and
(d)  the parent signature and the date signed.
(6)  The instructions for administering the medication shall

include:
(a)  the dosage,
(b)  how the medication will be given,
(c)  the times and dates to administer the medication, and
(d)  the disease or condition being treated.
(7)  If the provider supplies an over-the-counter medication

for children's use, the medication shall not be administered to
any child without previous parental consent for each instance it
is given. The consent shall be:

(a)  prior written consent; or
(b)  verbal consent if the date and time of the consent is

documented, and is signed by the parent upon picking up their
child.

(8)  The caregiver administering the medication shall:
(a)  wash their hands,
(b)  check the medication label to confirm the child's name

if the parent supplied the medication,
(c)  check the medication label or the package to ensure

that a child is not given a dosage larger than that recommended
by the health care professional or manufacturer, and

(d)  administer the medication.
(9)  Immediately after administering a medication, the

caregiver giving the medication shall record the following
information:

(a)  the date, time, and dosage of the medication given;
(b)  any errors in administration or adverse reactions; and
(c)  their signature or initials.
(10)  The provider shall report a child's adverse reaction to

a medication or error in administration to the parent
immediately upon recognizing the reaction or error, or after
notifying emergency personnel if the reaction is life-threatening.

(11)  If the provider chooses not to administer medication
as instructed by the parent, the provider shall notify the parent
of their refusal to administer the medication before the time the
medication needs to be given.

(12)  The provider shall keep a six-week record of
medication permission and administration forms on-site for
review by the Department.

R381-60-18.  Activities.
(1)  The provider shall offer daily activities that support

each child's healthy physical, social, emotional, cognitive, and
language development.

(2)  If an approved outdoor area is available, daily
activities shall include outdoor play as weather and air quality
allow.

(3)  Physical development activities shall include light,
moderate, and vigorous physical activity for a daily total of at
least 15 minutes for every 2 hours children spend in the
program.

(4)  Toys, materials, and equipment needed to support
children's healthy development shall be available to the
children.

(5)  Except for occasional special events, the children's
primary screen time activity on media such as television, cell
phones, tablets, and computers shall:

(a)  not be allowed for children 0 to 17 months old;
(b)  be limited for children 18 months to 4 years old to 1

hour per day, or 5 hours per week with a maximum screen time
of 2 hours per activity; and

(c)  be planned to address the needs of children 5 to 12
years old.

(6)  If swimming activities are offered or if wading pools
are used:

(a)  the provider shall obtain parental permission before
each child in care uses the pool;

(b)  caregivers shall stay at the pool supervising whenever
a child is in the pool or has access to the pool, and whenever a
wading pool has water in it;

(c)  diapered children shall wear swim diapers whenever
they are in the pool;

(d)  wading pools shall be emptied and sanitized after use
by each group of children;

(e)  if the pool is over 4 feet deep, there shall be a lifeguard
on duty who is certified by the Red Cross or other approved
certification program any time children have access to the pool;
and

(f)  lifeguards and pool personnel shall not count toward
the caregiver-to-child ratio.

(7)  If offsite activities are offered:
(a)  the provider shall obtain written parental consent

before each activity;
(b)  the required caregiver-to-child ratio and supervision

shall be maintained during the entire activity;
(c)  first aid supplies, including at least antiseptic, band-
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aids, and tweezers shall be available;
(d)  children shall wear or carry with them the name and

phone number of the center;
(e)  children's names shall not be used on nametags, t-

shirts, or in other visible ways; and
(f)  there shall be a way for caregivers and children to wash

their hands with soap and water, or if there is no source of
running water, caregivers and children shall clean their hands
with wet wipes and hand sanitizer.

(8)  On every offsite activity, caregivers shall take the
written emergency information and releases for each child in the
group. The information shall include:

(a)  the child's name,
(b)  the parent's name and phone number,
(c)  the name and phone number of a person to notify in

case of an emergency if the parent cannot be contacted,
(d)  the names of people authorized by the parents to pick

up the child, and
(e)  current emergency medical treatment and emergency

medical transportation releases.

R381-60-19.  Play Equipment.
(1)  The provider shall ensure that children using play

equipment use it safely and in the manner intended by the
manufacturer.

(2)  The highest designated play surface on stationary play
equipment used by infants or toddlers shall not exceed 3 feet in
height.

(3)  Swings used by infants or toddlers shall have enclosed
seats.

(4)  Stationary play equipment shall have a surrounding use
zone that extends from the outermost edge of the equipment.
With the exception of swings, stationary play equipment that is:

(a)  used by infants or toddlers shall have at least a 3-foot
use zone if any designated play surface is higher than 18 inches,

(b)  used by preschoolers shall have at least a 6-foot use
zone if any designated play surface is higher than 20 inches, and

(c)  used by school-age children shall have at least a 6-foot
use zone if any designated play surface is higher than 30 inches.

(5)  The use zone in the front and rear of a single-axis,
enclosed swing shall extend at least twice the distance of the
swing pivot point to the swing seat.

(6)  The use zone in the front and rear of a single-axis
swing shall extend at least twice the distance of the swing pivot
point to the ground.

(7)  The use zone for a multi-axis swing, such as a tire
swing, shall extend:

(a)  at least the measurement of the suspending rope or
chain plus 3 feet, if the swing is used by infants or toddlers; or

(b)  at least the measurement of the suspending rope or
chain plus 6 feet, if the swing is used by preschoolers or school-
age children.

(8)  The use zone for a merry-go-round shall extend:
(a)  at least 3 feet in all directions from its outermost edge

if the merry-go-round is used by infants or toddlers, or
(b)  at least 6 feet in all directions from its outermost edge

if the merry-go-round is used by preschoolers or school-age
children.

(9)  The use zone for a spring rocker shall extend:
(a)  at least 3 feet from the outermost edge of the rocker

when at rest; or
(b)  at least 6 feet from the outermost edge of the rocker

when at rest if the seat is higher than 20 inches, and the rocker
is used by preschoolers or school-age children.

(10)  The following use zones shall not overlap the use
zone of any other piece of play equipment:

(a)  the use zone in front of a slide;
(b)  the use zone in the front and rear of any single-axis

swing, including a single-axis enclosed swing;

(c)  the use zone of a multi-axis swing; and
(d)  the use zone of a merry-go-round if the platform

diameter measures 20 inches or more.
(11)  Unless prohibited in R381-100-19(10), the use zones

of play equipment may overlap when:
(a)  the equipment is used by infants or toddlers, and there

is at least 3 feet between the pieces of equipment; or
(b)  the equipment is used by preschoolers or school-age

children and there is at least 6 feet between the pieces of
equipment if the designated play surface is 30 inches or lower,
or there is at least 9 feet between the pieces of equipment if the
designated play surface is higher than 30 inches.

(12)  Stationary play equipment without moving parts
children sit or stand on shall not be placed on concrete, asphalt,
dirt, a bare floor, or any other hard surface, but may be placed
on grass or other cushioning, if the highest designated play
surface measures between:

(a)  6 to 18 inches if used by infants or toddlers,
(b)  6 to 20 inches if used by preschoolers, and
(c)  6 to 30 inches if used by school-age children.
(13)  Protective cushioning shall cover the entire surface of

each required use zone and its depth or thickness shall be
determined by the highest designated play surface of the
equipment.

(14)  If sand, gravel, or shredded tires are used as
protective cushioning, the depth of the material shall meet the
CPSC guidelines in Table 2.

(a)  the provider shall ensure that the cushioning is
periodically checked for compaction and loosened to the depth
listed in Table 2 if compacted; and

(b)  if the material cannot be loosened due to extreme
weather conditions, the provider shall not allow children to play
on the equipment until the material can be loosened to the
required depth.

TABLE 2

Depths of Protective Cushioning Required
for Sand, Gravel, and Shredded Tires

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point  Fine   Coarse  Fine    Medium    Shredded
                   Sand    Sand   Gravel   Gravel   Tires

4' high or less     6"      6"       6"      6"       6"
Over 4' up to 5'    6"      6"       6"      6"       6"
Over 5' up to 6'    6"      9"       6"      9"       6"
Over 6' up to 7'    9"     not       9"     not       6"
                           allowed          allowed
Over 7' up to 8'    9"     not       9"     not       6"         
                            allowed          allowed
Over 8' up to 9'    9"     not       9"     not       6"
                           allowed          allowed
Over 9' up to 10'  not     not       9"     not       6"
                   allowed allowed          allowed
Over 10' up to 11' not     not      not     not       6"
                   allowed allowed  allowed allowed
Over 11' up to 12' not     not      not     not       6"
                   allowed allowed  allowed allowed

(15)  If shredded wood products are used as protective
cushioning:

(a)  the provider shall keep on-site for review by the
Department documentation from the manufacturer that the wood
product meets ASTM Specification F1292,

(b)  there shall be adequate drainage under the material,
and

(c)  the depth of the shredded wood shall meet the CPSC
guidelines in Table 3.

TABLE 3

Depths of Protective Cushioning Required
for Shredded Wood Products
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Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point    Engineered    Wood   Double Shredded
                     Wood Fibers   Chips     Bark Mulch

4' high or less         6"          6"         6"
Over 4' up to 5'        6"          6"         6"
Over 5' up to 6'        6"          6"         6"
Over 6' up to 7'        9"          6"         9"
Over 7' up to 8'        9"          9"         9"
Over 8' up to 9'        9"          9"         9"
Over 9' up to 10'       9"          9"         9"
Over 10' up to 11'      9"          9"         9"
Over 11'                9"         not        not
                                  allowed    allowed

(16)  If a unitary cushioning is used, the provider shall
ensure that the material meets the standard established in ASTM
Specification F1292.  The provider shall maintain on-site for
review by the Department documentation from the manufacturer
that the material meets these specifications.

(17)  If a unitary cushioning is used, the provider shall
ensure that the cushioning material is securely installed, so that
it cannot become displaced when children jump, run, walk, land,
or move on it, or be moved by children picking it up.

(18)  A play equipment platform that is more than:
(a)  18 inches above the floor or ground and used by infants

or toddlers shall have a protective barrier that is at least 24
inches high,

(b)  30 inches above the floor or ground and used by
preschoolers shall have a protective barrier that is at least 29
inches high, and

(c)  48 inches above the floor or ground and used by
school-age children shall have a protective barrier that is at least
38 inches high.

(19)  There shall be no gap greater than 3-1/2 inches in or
under a required protective barrier on a play equipment
platform.

(20)  Stationary play equipment shall be stable and securely
anchored.

(21)  There shall be no trampolines on the premises that are
accessible to any child in care.

(22)  There shall be no entrapment hazards on or within the
use zone of any piece of stationary play equipment.

(23)  There shall be no strangulation hazards on or within
the use zone of any piece of stationary play equipment.

(24)  There shall be no crush, shearing, or sharp edge
hazards on or within the use zone of any piece of stationary play
equipment.

(25)  There shall be no tripping hazards such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

R381-60-20.  Transportation.
If transportation services are offered:
(1)  For each child being transported, the provider shall

have a transportation permission form:
(a)  signed by the parent, and
(b)  on-site for review by the Department.
(2)  Each vehicle used for transporting children shall:
(a)  be enclosed with a roof or top,
(b)  be equipped with safety restraints,
(c)  have a current vehicle registration,
(d)  be maintained in a safe and clean condition, and
(e)  contain first aid supplies, including at least antiseptic,

band-aids, and tweezers.
(3)  The safety restraints in each vehicle that transports

children shall:
(a)  be appropriate for the age and size of each child who

is transported, as required by Utah law;
(b)  be properly installed; and

(c)  be in safe condition and working order.
(4)  The driver of each vehicle who is transporting children

shall:
(a)  be at least 18 years old;
(b)  have and carry with them a current, valid driver's

license for the type of vehicle being driven;
(c)  have with them the written emergency contact

information for each child being transported;
(d)  ensure that each child being transported is in an

individual safety restraint that is used according to Utah law;
(e)  ensure that the inside vehicle temperature is between

60-85 degrees Fahrenheit;
(f)  never leave a child in the vehicle unattended by an

adult;
(g)  ensure that children stay seated while the vehicle is

moving;
(h)  never leave the keys in the ignition when not in the

driver's seat; and
(i)  ensure that the vehicle is locked during transport.
(5)  When the provider walks or uses public transportation

to transport children to or from the facility, the provider shall
ensure that:

(a)  each child being transported has a completed
transportation permission form signed by their parent,

(b)  a caregiver goes with the children and actively
supervises them,

(c)  the caregiver-to-child ratio is maintained, and
(d)  caregivers take each child's written emergency contact

information and releases with them.

R381-60-21.  Animals.
(1)  The provider shall inform parents of the kinds of

animals allowed at the facility.
(2)  There shall be no animal on the premises that:
(a)  is naturally aggressive;
(b)  has a history of dangerous, attacking, or aggressive

behavior; or
(c)  has a history of biting even one person.
(3)  Animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(4)  There shall be no animal or animal equipment in food
preparation or eating areas.

(5)  Children younger than 5 years of age shall not assist
with the cleaning of animals or animal cages, pens, or
equipment.

(6)  If school-age children help in the cleaning of animals
or animal equipment, the children shall wash their hands
immediately after cleaning the animal or equipment.

(7)  Children and staff shall wash their hands immediately
after playing with or touching reptiles and amphibians.

(8)  Dogs, cats, and ferrets that are housed at the facility
shall have current rabies vaccinations.

(9)  The provider shall keep current animal vaccination
records on-site for review by the Department.

R381-60-22.  Rest and Sleep.
If sleeping equipment is used for rest and sleep time:
(1)  A separate crib, cot, mat, or other sleeping equipment

shall be used for each child during nap times.
(2)  Sleeping equipment shall be kept in good repair,

including mats and mattresses that shall have smooth,
waterproof surfaces.

(3)  Each crib shall:
(a)  have a tight-fitting mattress;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
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cannot sit up without assistance;
(d)  not have strings, cords, ropes, or other entanglement

hazards on the crib or within reach of the child; and
(e)  meet CPSC standards.
(4)  When in use, sleeping equipment such as cribs, cots,

and mats shall be placed at least 2 feet apart.
(5)  Sleeping equipment shall not block exits.
(6)  Sleeping equipment shall be cleaned and sanitized

before each use.

R381-60-23.  Diapering.
If the provider accepts children who wear diapers:
(1)  The provider shall post diapering procedures at each

diapering station and ensure that they are followed.
(2)  Caregivers shall ensure that each child's diaper is:
(a)  checked at least once every 2 hours,
(b)  promptly changed when wet or soiled, and
(c)  checked as soon as a sleeping child awakens.
(3)  Caregivers shall change children's diapers at a

diapering station.  Diapers shall not be changed on surfaces used
for any other purpose.

(4)  The diapering surface shall be smooth, waterproof, and
in good repair.

(5)  Each diapering station shall be equipped with railings
to prevent a child from falling when being diapered.

(6)  Caregivers shall not leave children unattended on the
diapering surface.

(7)  Caregivers shall clean and sanitize the diapering
surface after each diaper change, or use a disposable, waterproof
diapering surface that is thrown away after each diaper change.

(8)  Caregivers shall wash their hands after each diaper
change.

(9)  Caregivers shall place wet and soiled disposable
diapers:

(a)  in a container that has a disposable plastic lining and
a tight-fitting lid,

(b)  directly in an outdoor garbage container that has a
tight-fitting lid, or

(c)  in a container that is inaccessible to children.
(10)  Indoor containers where wet and soiled diapers are

placed shall be cleaned and sanitized each day.
(11)  If cloth diapers are used:
(a)  they shall not be rinsed at the facility; and
(b)  they shall be placed directly into a leakproof container

that is inaccessible to any child and labeled with the child's
name, or placed in a leakproof diapering service container.

R381-60-24.  Infant and Toddler Care.
If the provider cares for infants or toddlers:
(1)  Each awake infant and toddler shall receive positive

physical and verbal interaction with a caregiver at least once
every 20 minutes.

(2)  To stimulate their healthy development, the provider
shall ensure that infants receive daily interactions with adults;
including on the ground interaction and closely supervised time
spent in the prone position for infants less than 6 months of age.

(3)  Caregivers shall respond promptly to infants and
toddlers who are in emotional distress due to conditions such as
hunger, fatigue, a wet or soiled diaper, fear, teething, or illness.

(4)  For their healthy development, safe toys shall be
available for infants and toddlers. There shall be enough toys
accessible to each infant and toddler in the group to engage in
play.

(5)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(6)  An awake infant or toddler shall not be confined for
more than 30 minutes in any piece of equipment, such as a
swing, high chair, crib, playpen, or other similar piece of
equipment.

(7)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(8)  Infants and toddlers shall not have access to objects
made of styrofoam.

(9)  Each infant and toddler shall be allowed to eat and
sleep on their own schedule.

(10)  Baby food, formula, or breast milk that is brought
from home for an individual child's use shall be:

(a)  labeled with the child's name;
(b)  labeled with the date and time of preparation or

opening of the container, such as a jar of baby food;
(c)  kept refrigerated if needed; and
(d)  discarded within 24 hours of preparation or opening,

except for unprepared powdered formula or dry food.
(11)  If an infant is unable to sit upright and hold their own

bottle, a caregiver shall hold the infant during bottle feeding. 
Bottles shall not be propped.

(12)  The caregiver shall swirl and test warm bottles for
temperature before feeding to children.

(13)  Formula and milk, including breast milk, shall be
discarded after feeding or within 2 hours of starting a feeding.

(14)  Caregivers shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter, and shall cut solid foods for
toddlers into pieces no larger than 1/2 inch in diameter.

(15)  Infants shall sleep in equipment designed for sleep
such as a crib, bassinet, porta-crib or play pen. An infant shall
not be placed to sleep on a mat, cot, pillow, bouncer, swing, car
seat, or other similar piece of equipment unless the provider has
written permission from the infant's parent.

(16)  Infants shall be placed on their backs for sleeping
unless there is documentation from a health care provider
requiring a different sleep position.

(17)  Soft toys, loose blankets, or other objects shall not be
placed in cribs while in use by sleeping infants.

KEY:  child care, child care facilities, hourly child care
centers
August 10, 2018 26-39-203(1)(a)
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R381.  Health, Child Care Center Licensing Committee.
R381-70.  Out of School Time Child Care Programs.
R381-70-1.  Legal Authority and Purpose.

(1)  This rule is enacted and enforced in accordance with
Utah Code, Title 26, Chapter 39.

(2)  This rule establishes the foundational standards
necessary to protect the health and safety of children in out-of-
school-time programs and defines the general procedures and
requirements to obtain and maintain a license.

R381-70-2.  Definitions.
(1)  "Applicant" means a person or business who has

applied for a new or a renewal of a license, certificate, or
exemption from Child Care Licensing.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Background Finding" means information in a
background check that may result in a denial from Child Care
Licensing.

(4)  "Background Check Denial" means that an individual
has failed the background check and is prohibited from being
involved with a program licensed by Child Care Licensing.

(5)  "Barrier" means an enclosing structure such as a fence,
wall, bars, railing, or solid panel to prevent accidental or
deliberate movement through or access to something.

(6)  "Body Fluid" means blood, urine, feces, vomit, mucus,
and/or saliva.

(7)  "Business Days/Hours" means the days of the week and
times the facility is open for business.

(8)  "Capacity" means the maximum number of children
allowed in the program at any given time.

(9)  "CCL" means the Child Care Licensing Program in the
Department of Health that is delegated with the responsibility to
enforce the Utah Child Care Licensing Act.

(10)  "Child Care Center Licensing Committee" means the
Child Care Center Licensing Committee created in the Utah
Child Care Licensing Act.

(11)  "Conditional Status" means that the provider is at risk
of losing their program's license because compliance with
licensing rules has not been maintained.

(12)  "Covered Individual" means any of the following
individuals involved with the program:

(a)  an owner;
(b)  a director;
(c)  a member of the governing body;
(d)  an employee;
(f)  a volunteer, except a parent of a child enrolled in the

program; and
(h)  anyone who has unsupervised contact with a child in

the program.
(13)  "CPSC" means the Consumer Product Safety

Commission.
(14)  "Department" means the Utah Department of Health.
(15)  "Designated Play Surface" means any accessible

elevated surface for standing, walking, crawling, sitting or
climbing; or an accessible flat surface at least 2 by 2 inches in
size and having an angle less than 30 degrees from horizontal.

(16)  "Director" means a person who meets the director
qualifications in this rule, and who assumes the program's day-
to-day responsibilities for compliance with Child Care Licensing
rules.

(17)  "Emotional Abuse" means behavior that could harm
a child's emotional development, such as threatening,
intimidating, humiliating, demeaning, criticizing, rejecting,
using profane language, and/or using inappropriate physical
restraint.

(18)  "Entrapment Hazard" means an opening greater than
3-1/2 by 6-1/4 inches and less than 9 inches in diameter where
a child's body could fit through but the child's head could not fit

through, potentially causing a child's entrapment and
strangulation.

(19)  "Facility" means a program or the premises approved
by the Department and licensed by Child Care Licensing.

(20)  "Group" means the children who are assigned to and
supervised by one or more staff members.

(21)  "Group Size" means the number of children in a
group.

(22)  "Guest" means an individual who is not a covered
individual and is at the facility with the provider's permission.

(23)  "Health Care Provider" means a licensed health
professional, such as a physician, dentist, nurse practitioner, or
physician's assistant.

(24)  "Homeless" means anyone who lacks a fixed, regular,
and adequate nighttime residence as described in the McKinney-
Vento Act. McKinney-Vento Homeless Assistance Act (Title
IX, Part A of ESSA)

(25)  "Inaccessible" means out of reach of children by
being:

(a)  locked, such as in a locked room, cupboard, or drawer;
(b)  secured with a safety device;
(c)  behind a properly secured safety gate;
(d)  located in a cupboard or on a shelf that is at least 48

inches above the floor; or
(e)  in a bathroom, locked or secured with a safety device.
(26)  "Infectious Disease" means an illness that is capable

of being spread from one person to another.
(27)  "Involved with Children" means to do any of the

following at or for an out-of-school-time program licensed by
Child Care Licensing:

(a)  supervise or be assigned to work with children in the
program;

(b)  volunteer at an out-of-school-time program;
(c)  own, operate, direct, or be employed at an out-of-

school-time program;
(d)  reside at a facility where an out-of-school-time

program operates; or
(e)  be present at a facility while an out-of-school-time

program operates, except for authorized guests or parents who
are dropping off a child, picking up a child, or attending a
scheduled event at the program's facility.

(28)  "License" means a license issued by the Department
to provide out-of-school-time program services.

(29)  "Licensee" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(30)  "LIS Supported Finding" means background check
information from the Licensing Information System (LIS)
database for child abuse and neglect, maintained by the Utah
Department of Human Services.

(31)  "McKinney-Vento Act" means a federal law that
requires protections and services for children and youth who are
homeless including those with disabilities. McKinney-Vento
Homeless Assistance Act (Title IX, Part A of ESSA)

(32)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription including
herbal remedies, vitamins, and mineral supplements.

(33)  "Parent" means the parent or legal guardian of a child
in the program.

(34)  "Person" means an individual or a business entity.
(35)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(36)  "Play Equipment Platform" means a flat surface on a

piece of stationary play equipment intended for more than one
child to stand on, and upon which the children can move freely.

(37)  "Protective Barrier" means a structure such as bars,
lattice, or a panel that is around an elevated platform and is
intended to prevent accidental or deliberate movement through
or access to something.

(38)  "Protective Cushioning" means a shock-absorbing



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 136

surface under and around play equipment that reduces the
severity of injuries from falls.

(39)  "Provider" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(40)  "Qualifying Child" means:
(a)  a child who is between 5 and 13 years old and is the

child of a person other than the provider or a staff member, and
(b)  a child with a disability who is between 5 and 18 years

old and is the child of a person other than the provider or a staff
member.

(41)  "Related Child" means a child for whom a provider is
the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

(42)  "Sanitize" means to use a chemical product to remove
soil and bacteria from a surface or object.

(43)  "School-Age Child" means a child age 5 through 12
years old.

(44)  "Services" means the supervision and response to the
needs of 5 or more qualifying children:

(a)  in the absence of the children's parents,
(b)  in a place other than the provider's home or the child's

home,
(c)  for less than 24 hours a day, and
(d)  for direct or indirect compensation.
(45)  "Sexual Abuse" means abuse as defined in Utah

Code, Title 76-5-404(1).
(46)  "Sexually Explicit Material" means any depiction of

sexually explicit conduct as defined in Utah Code, Title 76-5b-
103(10).

(47)  "Staff-to-Child Ratio" means the number of staff
responsible for a specific number of children.

(48)  "Stationary Play Equipment" means equipment such
as a climber, slide, swing, merry-go-round, or spring rocker that
is meant to stay in one location when a child uses it. Stationary
play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse that sits on the ground or floor and has no

attached equipment, such as a slide, swing, or climber.
(49)  "Strangulation Hazard" means something on which a

child's clothes or drawstrings could become caught or something
in which a child could become entangled such as:

(a)  a protruding bolt end that extends more than 2 threads
beyond the face of the nut;

(b)  hardware that forms a hook or leaves a gap or space
between components such as a protruding S-hook; or

(c)  a rope, cord, or chain that is attached to a structure and
is long enough to encircle a child's neck.

(50)  "Substitute" means an individual who temporarily
assumes the responsibilities to supervise and work with the
children when the assigned staff member is not present.

(51)  "Unrelated Child" means a child who is not a "related
child" as defined in R381-70-2(40).

(52)  "Unsupervised Contact" means being with, caring for,
communicating with, or touching a child in the absence of a
staff member who is at least 18 years old and has passed a Child
Care Licensing background check.

(53)  "Use Zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(54)  "Volunteer" means an individual who receives no
form of direct or indirect compensation for their service.

(55)  "Working Days" means the days of the week the
Department is open for business.

R381-70-3.  License Required.
(1)  A person or persons shall be licensed as an out-of-

school-time program if they provide services:
(a)  in the absence of the child's parent;
(b)  in a place other than the provider's home or the child's

home;
(c)  for 5 or more qualifying children;
(d)  for each individual child for less than 24 hours per day;
(e)  on an ongoing basis, on 3 or more days a week and for

30 or more days in a calendar year;
(f)  either for 2 or more hours per day on days when school

is in session for the child receiving services and 4 or more hours
per day on days when school is not in session for the children
receiving services, or the provider offers services for 4 or more
hours per day on days when school is not in session for the
children receiving services;

(g)  to children who are at least 5 years of age; and
(h)  for direct or indirect compensation.
(2)  The Department may not license, nor is a license

required for:
(a)  a person who serves related children only, or
(b)  a person who provides services on a sporadic basis

only.
(3)  According to Foster Care Services rule R501-12-

4(8)(f), a provider may not be licensed to provide child services
in a facility that is also licensed to offer foster or respite care
services, or another licensed or certified human services
program.

R381-70-4.  License Application, Renewal, Changes, and
Variances.

(1)  An applicant for a new license shall submit to the
Department:

(a)  an online application;
(b)  a copy of a current local fire clearance or a statement

from the local fire authority that a fire inspection is not required;
(c)  a copy of a current local health department kitchen

clearance for a facility providing food service or a statement
from the local health department that a kitchen inspection is not
required;

(d)  a copy of a current local business license or a statement
from the city that a business license is not required;

(e)  a copy of the educational credentials of the person who
will be the director as required in R381-70-7(4);

(f)  a copy of a completed Department health and safety
plan;

(g)  CCL background checks for all covered individuals as
required in R381-70-8;

(h)  a current copy of the Department's new provider
training certificate of attendance; and

(i)  all required fees, which are nonrefundable.
(2)  The applicant shall pass a Department's inspection of

the facility before a new license or a renewal is issued.
(3)  If the local fire authority states that a fire inspection is

not required, a Department's CCL inspection for a new license
or a renewal of a license shall include compliance with the
following:

(a)  address numbers and/or letters shall be readable from
the street;

(b)  address numbers and/or letters shall be at least 4 inches
in height and 1/2 inch thick;

(c)  exit doors shall operate properly and shall be well
maintained;

(d)  obstructions in exits, aisles, corridors, and stairways
shall be removed;

(e)  exit doors shall be unlocked from the inside during
business hours;

(f)  exits shall be clearly identified;
(g)  there shall be unobstructed fire extinguishers that are
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of an X minimum rate and appropriate to the type of hazard,
currently charged and serviced, and mounted not more than 5
feet above the floor;

(h)  there shall be working smoke detectors that are
properly installed on each level of the building; and

(i)  boiler, mechanical, and electrical panel rooms shall not
be used for storage.

(4)  If the provider serves food and the local health
department states that a kitchen inspection is not required, a
Department's CCL inspection for a new license or a renewal of
a license shall include compliance with the following:

(a)  the refrigerator shall be clean, in good repair, and
working at or below 41 degrees Fahrenheit;

(b)  there shall be a working thermometer in the
refrigerator;

(c)  there shall be a working stem thermometer available to
check cook and hot hold temperatures;

(d)  cooks shall have a current food handler's permit
available on-site for review by the Department;

(e)  cooks shall use hair restraints and wear clean outer
clothing;

(f)  according to Food Code 2-103-11, only necessary staff
shall be present in the kitchen;

(g)  reusable food holders, utensils, and food preparation
surfaces shall be washed, rinsed, and sanitized with an approved
sanitizer before each use;

(h)  chemicals shall be stored away from food and food
service items;

(i)  food shall be properly stored, kept to the proper
temperature, and in good condition; and

(j)  there shall be a working handwashing sink in the
kitchen and handwashing instructions posted by the sink.

(5)  If the applicant does not complete the application
process within 6 months of first submitting any portion of the
application, the Department may deny the application and to be
licensed, the applicant shall reapply. This includes resubmitting
all required documentation, repaying licensing fees, and passing
another inspection of the facility.

(6)  The Department may deny an application for a license
if, within the 5 years preceding the application date, the
applicant held a license or a certificate that was:

(a)  closed under an immediate closure;
(b)  revoked;
(c)  closed as a result of a settlement agreement resulting

from a notice of intent to revoke, a notice of revocation, or a
notice of immediate closure; or

(d)  voluntarily closed after an inspection of the facility
found rule violations that would have resulted in a notice of
intent to revoke or a notice of revocation had the provider not
closed voluntarily; or

(e)  voluntarily closed having unpaid fees or civil money
penalties issued by the Department.

(7)  Each license expires at midnight on the last day of the
month shown on the license, unless the license was previously
revoked by the Department, or voluntarily closed by the
provider.

(8)  Within 30 to 90 days before a current license expires,
the provider shall submit for renewal:

(a)  an online renewal request,
(b)  applicable renewal fees,
(c)  any previous unpaid fees,
(d)  a copy of a current business license,
(e)  a copy of a current fire inspection report, and
(f)  a copy of a current kitchen inspection report.
(9)  A provider who fails to renew their license by the

expiration date may have an additional 30 days to complete the
renewal process if they pay a late fee.

(10)  The Department may not renew a license for a
provider who is no longer providing services.

(11)  The provider shall submit a complete application for
a new license at least 30 days before any of the following
changes occur:

(a)  a change of the facility's location, or
(b)  a change that transfers 50 percent or more ownership

or controlling interest to a new individual or entity.
(12)  The provider shall submit a complete application to

amend an existing license at least 30 days before any of the
following changes:

(a)  an increase or decrease of licensed capacity, including
any change to the amount of usable indoor or outdoor space
where services are provided;

(b)  a change in the name of the program;
(c)  a change in the regulation category of the program;
(d)  a change in the name of the provider;
(e)  an addition or loss of a director; or
(f)  a change in ownership that does not require a new

license.
(13)  The Department may amend a license after verifying

that the applicant is in compliance with all applicable rules and
required fees have been paid.  The expiration date of the
amended license remains the same as the previous license.

(14)  A license is not assignable or transferable and shall
only be amended by the Department.

(15)  If an applicant or provider cannot comply with a rule
but can meet the intent of the rule in another way, they may
apply for a variance to that rule by submitting a request to the
Department.

(16)  The Department may:
(a)  require additional information before acting on the

variance request, and
(b)  impose health and safety requirements as a condition

of granting a variance.
(17)  The provider shall comply with the existing rule until

a variance is approved.
(18)  If a variance is approved, the provider shall keep a

copy of the written approval on-site for review by parents and
the Department.

(19)  The Department may grant variances for up to 12
months.

(20)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the rule as

stated in their approved variance;
(b)  the provider fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the basis

for the variance.

R381-70-5.  Rule Violations and Penalties.
(1)  The Department may place a program's license on a

conditional status for the following causes:
(a)  chronic, ongoing noncompliance with rules;
(b)  unpaid fees; or
(c)  a serious rule violation that places children's health or

safety in immediate jeopardy.
(2)  The Department shall establish the length of the

conditional status and set the conditions that the provider shall
satisfy to remove the conditional status.

(3)  The Department may increase monitoring of the
program that is on conditional status to verify compliance with
rules.

(4)  The Department may deny or revoke a license if the
provider:

(a)  fails to meet the conditions of a license on conditional
status;

(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  misrepresents information by intentionally altering a
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license or any other document issued by the Department;
(e)  refuses to allow authorized representatives of the

Department access to the facility to ensure compliance with
rules;

(f)  refuses to submit or make available to the Department
any written documentation required to verify compliance with
rules;

(g)  commits a serious rule violation that results in death or
serious harm to a child, or that places a child at risk of death or
serious harm; or

(h)  has committed an illegal act that would exclude a
person from having a license.

(5)  Within 10 working days of receipt of a revocation
notice, the provider shall submit to the Department the names
and mailing addresses of the parents of each enrolled child so
the Department can notify the parents of the revocation.

(6)  The Department may order the immediate closure of a
facility if conditions create a clear and present danger to any
child and may require immediate action to protect their health or
safety.

(7)  Upon receipt of an immediate closure notice, the
provider shall give the Department the names and mailing
addresses of the parents of each enrolled child so the
Department can notify the parents of the immediate closure.

(8)  If there is a severe injury or the death of a child who is
participating in the program, the Department may order the
provider to suspend services and/or prohibit new enrollments,
pending a review by the Child Fatality Review Committee or a
determination of the probable cause of death or injury by a
medical professional.

(9)  If a person is providing out-of-school-time services for
more than 4 unrelated children without the appropriate license,
the Department may:

(a)  issue a cease and desist order, or
(b)  allow the person to continue operation if:
(i)  the person was unaware of the need for a license,
(ii)  conditions do not create a clear and present danger to

the children being served, and
(iii)  the person agrees to apply for the appropriate license

within 30 calendar days of notification by the Department.
(10)  If a person providing out-of-school-time program

services without the appropriate license agrees to apply for a
license but does not submit an application and all required
application documents within 30 days, the Department shall
issue a cease and desist order.

(11)  A violation of any rule is punishable by an
administrative civil money penalty of up to $5,000 per day as
provided in Utah Code, Section 26-39-601.

(12)  Assessment of any civil money penalty does not
prevent the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a license

(13)  Assessment of any administrative civil money penalty
under this section does not prevent court-ordered or other
equitable remedies.

(14)  The Department may deny an application or revoke
a license for failure to pay any required fees, including fees for
applications, late fees, returned checks, license changes,
additional inspections, conditional monitoring inspections,
background checks, civil money penalties, and other fees
assessed by the Department.

(15)  An applicant or provider may appeal any Department
decision within 15 working days of being informed in writing of
the decision.

R381-70-6.  Administration and Children's Records.
(1)  The provider shall:
(a)  be at least 21 years of age,
(b)  pass a CCL background check, and

(c)  complete the new provider training offered by the
Department.

(2)  If the owner is not a sole proprietor, the business entity
shall submit to the Department the name(s) and contact
information of the individual(s) who shall legally represent them
and who shall comply with the requirements stated in R381-70-
6(1).

(3)  The provider shall not engage in or allow conduct that
endangers children being served; or is contrary to the health,
morals, welfare, and safety of the public.

(4)  The provider shall have knowledge of and comply with
all federal, state, and local laws, ordinances, and rules, and shall
be responsible for the operation and management of an out-of-
school-time program.

(5)  The provider shall comply with licensing rules at all
times when a qualifying child is present.

(6)  The provider shall post the original license on the
facility premises in a place readily visible and accessible to the
public.

(7)  The provider shall post a copy of the Department's
Parent Guide at the facility for parent review during business
hours.

(8)  The provider shall inform parents and the Department
of any changes to the program's telephone number and other
contact information within 48 hours of the change.

(9)  The provider shall establish, follow, and ensure that all
staff and volunteers follow a written health and safety plan that
is:

(a)  completed on the Department's required form;
(b)  submitted to the Department for initial approval and

any time changes are made to the plan;
(c)  reviewed and updated as needed;
(d)  signed and dated at least annually; and
(e)  available for review by parents, staff, and the

Department during business hours.
(10)  The provider shall:
(a)  have liability insurance, or
(b)  inform parents in writing that the provider does not

have liability insurance.
(11)  The provider shall ensure that each parent completes

an admission and health assessment form for their child before
the child is admitted into the program.

(12)  The admission and health assessment form shall
include the following information:

(a)  child's name;
(b)  child's date of birth;
(c)  parent's name, address, and phone number, including

a daytime phone number;
(d)  names of people authorized by the parent to pick up

the child;
(e)  name, address, and phone number of a person to be

contacted in case of an emergency if the provider is unable to
contact the parent;

(f)  if available, the name, address, and phone number of an
out-of-area emergency contact person for the child;

(g)  current emergency medical treatment and emergency
transportation releases with the parent's signature;

(h)  any known allergies of the child;
(i)  any known food sensitivities of the child;
(j)  any chronic medical conditions that the child may have;
(k)  instructions for special or nonroutine daily health

needs of the child;
(l)  current ongoing medications that the child may be

taking; and
(m)  any other special health instructions for the staff.
(13)  The admission and health assessment form shall:
(a)  be reviewed, updated, and signed or initialed by the

parent at least annually; and
(b)  kept on-site for review by the Department.
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(14)  Each child's information shall be kept confidential
and shall not be released without written parental permission.

R381-70-7.  Personnel and Training Requirements.
(1)  The provider shall ensure that all employees and

volunteers are supervised, qualified, and trained to:
(a)  meet the needs of the children as required by rule, and
(b)  be in compliance with all licensing rules.
(2)  The provider shall ensure that the program has a

qualified director as required by licensing rules.
(3)  The director shall:
(a)  be at least 21 years of age;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  complete the new director training offered by the

Department within 60 working days of assuming director duties;
(e)  have knowledge of and follow all applicable laws and

rules; and
(f)  complete at least 10 hours of training each year, based

on the facility's license date.
(4)  New directors shall have one of the following

educational credentials:
(a)  any bachelor's or higher education degree, and at least

60 clock hours of approved Utah Early Childhood Career
Ladder courses in child development, social/emotional
development, and the child care environment; or 60 clock hours
of equivalent training as approved by the Department;

(b)  at least 12 college credit hours of child development
courses, elementary education, or related field;

(c)  a currently valid national certification such as a
Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other equivalent credential as approved by the
Department;

(d)  at least a Level 9 from the Utah Early Childhood
Career Ladder system; or

(e)  a National Administrator Credential (NAC) and at least
60 clock hours of approved Utah Early Childhood Career
Ladder courses in child development, social/emotional
development, and the child care environment; or 60 clock hours
of equivalent training as approved by the Department.

(5)  The director shall be on duty at the facility for at least
50% of the time the program is open for business and have
sufficient freedom from other responsibilities to manage the
program and respond to emergencies.

(6)  The director shall arrange for a designee who shall
have authority to act on behalf of the director in the director's
absence.

(7)  The director designee shall:
(a)  be at least 21 years of age;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 10 hours of training each year, based

on the facility's license date.
(8)  The director or the director designee shall be present

at the facility whenever the program is open for business.
(9)  Staff working with the children shall:
(a)  be at least 16 years old;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

working with children;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 10 hours of training each year, based

on the facility's license date.
(10)  Substitutes shall:
(a)  be at least 18 years old;
(b)  pass a CCL background check;
(c)  be capable of providing out-of-school-time program

services, including supervising children, and handling
emergencies in the staff member's absence;

(d)  receive at least 2.5 hours of preservice training before
working with children; and

(e)  complete at least 1/2 hour of child related training for
each month they work 40 hours or more.

(11)  All other staff such as drivers, cooks, and clerks shall:
(a)  pass a CCL background check,
(b)  receive at least 2.5 hours of preservice training before

beginning job duties,
(c)  have knowledge of and follow all applicable laws and

rules, and
(d)  not have unsupervised contact with any child in in the

program if the employee is younger than 16 years of age.
(12)  Volunteers shall:
(a)  pass a CCL background check, and
(b)  not have unsupervised contact with any child in the

program if the volunteer is younger than 18 years of age.
(13)  Guests:
(a)  shall not have unsupervised contact with any child in

the program,
(b)  shall wear a guest nametag, and
(c)  are not required to pass a CCL background check.
(14)  Student interns who are registered and participating

in a high school or college child care course:
(a)  are not required to pass a CCL background check,
(b)  shall not have unsupervised contact with any child in

the program, and
(c)  shall wear a guest nametag.
(15)  Parents of children enrolled in the program:
(a)  shall not have unsupervised contact with any child in

the program except their own, and
(b)  do not need a CCL background check unless involved

with children in the program.
(16)  Household members who are:
(a)  12 to 17 years old shall pass a CCL background check;
(b)  18 years of age or older shall pass a CCL background

check that includes fingerprints; and
(c)  younger than 18 years of age shall not have

unsupervised contact with any child in the program including
during offsite activities and transportation.

(17)  Individuals who provide IEP or IFSP services such as
physical, occupational, or speech therapists:

(a)  are not required to have a CCL background check as
long as the child's parent has given permission for services to
take place at the facility; and

(b)  shall provide proper identification before having access
to the facility or a child at the facility.

(18)  Members from law enforcement or from Child
Protective Services:

(a)  are not required to have a CCL background check, and
(b)  shall provide proper identification before having access

to the facility or a child at the facility.
(19)  Preservice training shall include the following:
(a)  job description and duties;
(b)  current Department rule sections R381-70-7 through

21;
(c)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(d)  prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(e)  recognizing the signs of homelessness and available
assistance;
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(f)  a review of the information in each child's health
assessment in the staff member's assigned group; and

(g)  an introduction and orientation to the children being
served.

(20)  Documentation of each individual's preservice
training shall be kept on-site for review by the Department and
include the following:

(a)  training topics,
(b)  date of the training, and
(c)  total hours or minutes of training.
(21)  Annual training shall include the following topics:
(a)  current Department rule sections R381-70-7 through

21;
(b)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(c)  the prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(d)  principles of child growth and development, including
brain development;

(e)  positive guidance and interactions with children; and
(f)  recognizing the signs of homelessness and available

assistance.
(22)  At least half of the annual training hours shall be face-

to-face instruction.
(23)  Individuals who are required to receive annual

training and who begin employment partway through the
facility's license year shall complete a proportionate number of
training hours including the face-to-face instruction.

(24)  Documentation of each individual's annual training
shall be kept on-site for review by the Department and include
the following:

(a)  training topic,
(b)  date of the training,
(c)  whether the training was face-to-face or non-face-to-

face instruction,
(d)  name of the person or organization that presented the

training, and
(e)  total hours or minutes of training.
(25)  Whenever there are children at the facility, there shall

be at least one staff member present who can demonstrate
English literacy skills needed to work with the children and
respond to emergencies.

(26)  At least one staff member with a current Red Cross,
American Heart Association, or equivalent first aid and
infant/child CPR certification shall be present when children are
receiving services:

(a)  at the facility,
(b)  in each vehicle transporting children, and
(c)  at each offsite activity.
(27)  CPR certification shall include hands-on testing.
(28)  The following records for each covered individual

shall be kept on-site for review by the Department:
(a)  the date of initial employment or association with the

program;
(b)  a current first aid and CPR certification, if required in

rule; and
(c)  a six-week record of the times worked each day.

R381-70-8.  Background Checks.
(1)  Before a new covered individual becomes involved

with child care in the program, the provider shall:
(a)  have the individual submit an online background check

form,
(b)  authorize the individual's background check form,
(c)  pay all required fees, and
(d)  receive written notice from CCL that the individual

passed the background check.
(2)  The provider shall ensure that an online background

check form is submitted and authorized, and that background
check fees are paid within 10 working days from when a child
who resides in the facility turns 12 years old.

(3)  The provider shall ensure that a CCL background
check for each individual age 18 years or older includes
fingerprints and fingerprints fees.

(4)  The fingerprints shall be prepared by a local law
enforcement agency or an agency approved by local law
enforcement.

(5)  If fingerprints are submitted through Live Scan
(electronically), the agency taking the fingerprints shall follow
the Department's guidelines.

(6)  Fingerprints are not required if the covered individual
has:

(a)  previously submitted fingerprints to CCL for a Next
Generation, national criminal history check;

(b)  resided in Utah continuously since the fingerprints
were submitted; and

(c)  kept their CCL background check current.
(7)  Background checks are valid for 1 year and shall be

renewed before the last day of the month listed on the covered
individual's background check card.

(8)  At least 2 weeks before the end of the renewal month
that is written on a covered individual's background check card,
the provider shall:

(a)  have the individual submit an online CCL background
check form and fingerprints if not previously submitted,

(b)  authorize the individual's background check form
through the provider portal, and

(c)  pay all required fees.
(9)  The following background findings may deny a

covered individual from being involved with children:
(a)  LIS supported findings,
(b)  the individual's name appears on the Utah or national

sex offender registry,
(c)  any felony convictions,
(d)  any Misdemeanor A convictions, or
(e)  Misdemeanor B and C convictions for the reasons

listed in R381-70-8(10).
(10)  The following convictions, regardless of severity,

may result in a background check denial:
(a)  unlawful sale or furnishing alcohol to minors;
(b)  sexual enticing of a minor;
(c)  cruelty to animals, including dogfighting;
(d)  bestiality;
(e)  lewdness, including lewdness involving a child;
(f)  voyeurism;
(g)  providing dangerous weapons to a minor;
(h)  a parent providing a firearm to a violent minor;
(i)  a parent knowing of a minor's possession of a

dangerous weapon;
(j)  sales of firearms to juveniles;
(k)  pornographic material or performance;
(l)  sexual solicitation;
(m)  prostitution and related crimes;
(n)  contributing to the delinquency of a minor;
(o)  any crime against a person;
(p)  a sexual exploitation act;
(q)  leaving a child unattended in a vehicle; and
(r)  driving under the influence (DUI) while a child is

present in the vehicle.
(11)  A covered individual with a Class A misdemeanor

background finding not listed in R381-70-8(10) may be
involved with children when:

(a)  10 or more years have passed since the Class A
misdemeanor offense, and

(b)  there is no other conviction for the individual in the
past 10 years.

(12)  A covered individual with a Class A misdemeanor
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background finding not listed in R381-70-8(10) may be
involved with children for up to 6 months if:

(a)  5 to 9 years have passed since the offense,
(b)  there is no other conviction since the Class A

misdemeanor offense,
(c)  the individual provides to the Department

documentation of an active petition for expungement, and
(d)  the provider ensures that the individual does not have

unsupervised contact with any child in the program.
(13)  If a petition for expungement is denied, the covered

individual shall no longer be involved with children.
(14)  A covered individual shall not be denied if the only

background finding is a conviction or plea of no contest to a
nonviolent drug offense that occurred 10 or more years before
the CCL background check was conducted.

(15)  The Department may rely on the criminal background
check findings as conclusive evidence of the arrest warrant,
arrest, charge, or conviction; and the Department may revoke,
suspend, or deny a license or employment based on that
evidence.

(16)  If the provider has a background check denial, the
Department may suspend or deny their license until the reason
for the denial is resolved.

(17)  If a covered individual fails to pass a CCL
background check, including that the individual has been
convicted, has pleaded no contest, or is currently subject to a
plea in abeyance or diversion agreement for a felony or
misdemeanor, the provider shall prohibit that individual from
being employed by the child care program or residing at the
facility until the reason for the denial is resolved.

(18)  If a covered individual is denied a license or
employment based upon the criminal background check and
disagrees with the information provided by the Department of
Public Safety, the covered individual may appeal the
information as provided in Utah Code, Sections 77-18-10
through 77-18-14 and 77-18a-1.

(19)  If a covered individual disagrees with a supported
finding on the Department of Human Services Licensing
Information System (LIS):

(a)  the individual cannot appeal the supported finding to
the Department of Health; and

(b)  the covered individual may appeal the finding to the
Department of Human Services and follow the process
established by the Department of Human Services.

(20)  Within 48 hours of becoming aware of a covered
individual's arrest warrant, felony or misdemeanor arrest,
charge, conviction, or supported LIS finding, the provider and
the covered individual shall notify the Department.  Failure to
notify the Department within 48 hours may result in disciplinary
action, including revocation of the license.

(21)  The Executive Director of the Department of Health
may overturn a background check denial when the Executive
Director determines that the nature of the background finding or
mitigating circumstances do not pose a risk to children.

R381-70-9.  Facility.
(1)  There shall be at least 35 square feet of indoor space

for each child receiving services, including the provider's and
employees' children.

(2)  Indoor space per child may include floor space used for
furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children,
(b)  for the children, or
(c)  to store classroom materials.
(3)  The following areas are not included when measuring

indoor space for children's use:
(a)  bathrooms,
(b)  closets and staff lockers,

(c)  hallways,
(d)  lobbies and entryways,
(e)  kitchens, and
(f)  staff offices.
(4)  The maximum allowed capacity for a facility may be

limited by local ordinances.
(5)  The number of children being served at any given time

shall not exceed the capacity identified on the license.
(6)  The provider shall ensure that any building or play

structure on the premises constructed before 1978 that has
peeling, flaking, chalking, or failing paint is tested for lead.  If
lead-based paint is found, the provider shall contact their local
health department within 5 working days and follow required
procedures for remediation of the lead hazard.

(7)  Each room and indoor area that is used by children
shall be ventilated by mechanical ventilation, or by windows
that open and have screens.

(8)  Windows and glass doors within 36 inches from the
floor or ground shall be made of safety or tempered glass, or
have a protective guard.

(9)  All rooms and areas that are used by children shall
have adequate light intensity for the safety of the children and
the type of activity being conducted.

(10)  The provider shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(11)  There shall be a working telephone at the facility, in
each vehicle while transporting children, and during offsite
activities.

(12)  Bathrooms that provide privacy shall be available for
use by the children.

(13)  There shall be at least 2 working toilets and 2
working handwashing sinks accessible to the children.

(14)  If there are more than 50 children in attendance, there
shall be 1 additional working toilet and 1 additional working
handwashing sink for each additional group of 1 to 25 children.

(15)  Hand sanitizer shall be available to children if there
is not a handwashing sink in the room.

(16)  There shall be an outdoor area that is safely accessible
to children.

(17)  The outdoor area shall have at least 40 square feet of
space for each child using the area at one time.

(18)  The total square footage of the outdoor area shall
accommodate at least one-third of the approved capacity at one
time or shall be at least 1600 square feet.

(19)  The outdoor area shall be enclosed within a fence,
wall, or solid natural barrier that is at least 4 feet high.

(20)  Whenever there are children in the outdoor area, there
shall be shade available to protect them from excessive sun and
heat.

(21)  If there is a swimming pool on the premises that is
not emptied after each use:

(a)  the provider shall meet applicable state and local laws
and ordinances related to the operation of a swimming pool and
maintain the pool in a safe manner; and

(b)  when not in use, the pool shall be enclosed within at
least a 4-foot-high fence or solid barrier that is kept locked and
that separates the pool from any other areas on the premises, or
covered with an approved enclosure that meets the ASTM
F1346 standard.

(22)  The provider shall maintain buildings and outdoor
areas in good repair and safe condition including:

(a)  ceilings, walls, and floor coverings;
(b)  lighting, bathroom, and other fixtures;
(c)  draperies, blinds, and other window coverings;
(d)  indoor and outdoor play equipment;
(e)  furniture, toys, and materials accessible to the children;

and
(f)  entrances, exits, steps, and walkways including keeping

them free of ice, snow, and other hazards.
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(23)  Accessible raised decks or balconies that are 5 feet or
higher, and open basement stairwells that are 5 feet or deeper
shall have protective barriers that are at least 3 feet high.

(24)  If the facility is subdivided, any part of the building
is rented out, or any area of the facility is shared including the
outdoor area, the entire facility shall be inspected and covered
individuals in the facility shall comply with all rules, except
when all of the following conditions are met:

(a)  there is a separate entrance for the program;
(b)  there are no connecting interior doorways that can be

used by unauthorized individuals; and
(c)  there is no shared access to the outdoor area used for

the program, or a qualified staff member is present when
children are using a shared outdoor area of the facility.

R381-70-10.  Ratios and Group Size.
(1)  The provider shall maintain the staff-to-child ratio of

at least one staff member for every 20 children.
(2)  The provider shall not exceed the maximum group size

of 40 children per group.
(3)  There shall be at least 2 staff members present when

there are more than 8 children on the premises.
(4)  The provider's or an employee's child is not counted in

the staff-to-child ratio when the parent of the child is working at
the facility, but the child is counted in the group size.

(5)  Staff who are 16 or 17 years old may be included in the
staff-to-child ratio, but shall not have unsupervised contact with
any child being served.

(6)  Volunteers may be included in the staff-to-child ratio
if they:

(a)  are at least 16 years old,
(b)  receive at least 2.5 hours of preservice training before

counting in the staff-to-child ratio, and
(c)  complete at least 1 hour of child related training for

each month they volunteer 40 hours or more.
(7)  Student interns who are registered in a high school or

college child care course may count in the staff-to-child ratio
when requirements in R381-70-7(14)(a)-(c) are met.

(8)  Guests shall not count in staff-to-child ratios.

R381-70-11.  Child Supervision and Security.
(1)  The provider shall ensure that staff provide and

maintain active supervision of each child at all times.
(2)  Active supervision shall include:
(a)  staff shall be able to hear the children and be close

enough to intervene,
(b)  staff shall know the number of children in their

assigned group at all times;
(c)  staff's attention shall be focused on the children and not

on staff's personal interests;
(d)  staff shall be aware of the entire group of children even

when interacting with a smaller group or an individual child;
and

(e)  staff shall position themselves so all children in their
assigned group are actively supervised.

(3)  Whenever a child is participating in program services,
the child's parent shall have access to their child and the areas
used to serve their child.

(4)  To maintain security and supervision of children, the
provider shall ensure that:

(a)  each child is signed in and out;
(b)  only parents or persons with written authorization from

the parent may sign out a child;
(c)  photo identification is required if the individual signing

the child in or out is unknown to the provider;
(d)  persons signing children in and out use identifiers,

such as a signature, initials, or electronic code;
(e)  the sign-in and sign-out records include the date and

time each child arrives and leaves; and

(f)  there is written permission from their parents if
children sign themselves in and out.

(5)  In an emergency, program staff shall accept the parent's
verbal authorization to release a child when the staff can
confirm the identity of:

(a)  the person giving verbal authorization, and
(b)  the person picking up the child.
(6)  A six-week record of each child's daily attendance,

including sign-in and sign-out records, shall be kept on-site for
review by the Department.

R381-70-12.  Child Guidance and Interaction.
(1)  The provider shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in the program.
(2)  The provider shall inform parents, children, and those

who interact with the children of the program's behavioral
expectations and how any misbehavior will be handled.

(3)  Individuals who interact with the children shall guide
children's behavior by using positive reinforcement, redirection,
and by setting clear limits that promote children's ability to
become self-disciplined.

(4)  Staff shall use gentle, passive restraint with children
only when it is needed to stop children from injuring themselves
or others, or from destroying property.

(5)  Interactions with the children shall not include any of
the following:

(a)  any form of corporal punishment or any action that
produces physical pain or discomfort such as hitting, spanking,
shaking, biting, or pinching;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds gentle, passive restraint;

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding food, rest, or toileting; or
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.
(6)  Any person who witnesses or suspects that a child has

been subjected to abuse, neglect, or exploitation shall
immediately notify Child Protective Services or law
enforcement as required in Utah Code Section 62A-4a-403 and
Section 62A-4a-411.

R381-70-13.  Child Safety and Injury Prevention.
(1)  The building, outdoor area, toys, and equipment shall

be used in a safe manner and as intended by the manufacturer to
prevent injury to children.

(2)  Poisonous and harmful plants shall be inaccessible to
children.

(3)  Razors and other similar blades shall be inaccessible
to children.

(4)  Strangulation hazards such as ropes, cords, chains, and
wires attached to a structure and long enough to encircle a
child's neck shall be inaccessible to children.

(5)  Tripping hazards such as unsecured flooring, rugs with
curled edges, or cords in walkways shall be inaccessible to
children.

(6)  Exits shall be free of any blocking objects.
(7)  Standing water that measures 2 inches or deeper and 5

by 5 inches or greater in diameter shall be inaccessible to
children.

(8)  Toxic or hazardous chemicals such as insecticides,
lawn products, and flammable materials shall be:

(a)  inaccessible to children,
(b)  used according to manufacturer instructions, and
(c)  stored in containers labeled with their contents.
(9)  Items and substances that could burn a child or start a

fire shall be inaccessible, such as:
(a)  matches or cigarette lighters;
(b)  open flames;
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(c)  hot wax or other substances; and
(d)  when in use, portable space heaters, wood burning

stoves, and fireplaces of all types.
(10)  Children shall be protected from items that cause

electrical shock such as live electrical wires.
(11)  Unless used and stored in compliance with the Utah

Concealed Weapons Act or as otherwise allowed by law,
firearms such as guns, muzzles loaders, rifles, shotguns, hand
guns, pistols, and automatic guns shall:

(a)  be locked in a cabinet or area with a key, combination
lock, or fingerprint lock; and

(b)  stored unloaded and separate from ammunition.
(12)  Weapons such as paintball guns, BB guns, airsoft

guns, sling shots, arrows, and mace shall be inaccessible to
children.

(13)  Alcohol, illegal substances, and sexually explicit
material shall be inaccessible, and shall not be used on the
premises, during offsite activities, or in program vehicles any
time a child is present.

(14)  An outdoor source of drinking water, such as
individually labeled water bottles, a pitcher of water and
individual cups, or a working water fountain shall be available
to each child whenever the outside temperature is 75 degrees or
higher.

(15)  Areas accessible to children shall be free of heavy or
unstable objects that children could pull down on themselves,
such as furniture, unsecured televisions, and standing ladders.

(16)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(17)  In compliance with the Utah Indoor Clean Air Act,
tobacco, e-cigarettes, e-juice, e-liquids, and similar products
shall be inaccessible and not used:

(a)  in the facility or any other building where a child is
being served,

(b)  in any vehicle that is transporting a child in the
program,

(c)  within 25 feet of any entrance to the facility or other
building occupied by a child being served, or

(d)  in any outdoor area or within 25 feet of any outdoor
area occupied by a child being served.

R381-70-14.  Emergency Preparedness and Response.
(1)  The provider shall post the facility's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the facility or in an area
clearly visible to anyone needing the information.

(2)  The provider shall keep first-aid supplies in the facility,
including at least antiseptic, bandages, and tweezers.

(3)  The provider shall conduct fire evacuation drills
monthly.  Drills shall include a complete exit of all children,
staff, and volunteers from the building.

(4)  The provider shall document each fire drill, including:
(a)  the date and time of the drill,
(b)  the number of children participating,
(c)  the name of the person supervising the drill,
(d)  the total time to complete the evacuation, and
(e)  any problems encountered.
(5)  The provider shall conduct drills for disasters other

than fires at least once every 6 months.
(6)  The provider shall document each disaster drill,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power or water outage, or tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(7)  The provider shall vary the days and times on which

fire and other disaster drills are held.

(8)  The provider shall keep documentation of the previous
12 months of fire and disaster drills on-site for review by the
Department.

(9)  In case of an emergency or disaster, the provider and
employees shall follow procedures as outlined in the program's
health and safety plan unless otherwise instructed by emergency
personnel.

(10)  The provider shall give parents a written report of
every incident, accident, or injury involving their child:

(a)  The staff involved, the program director or director
designee, and the person picking up the child shall sign the
report on the day of occurrence; or

(b)  If children sign themselves out of the program, a copy
of the report shall be sent to the parent on the day following the
occurrence.

(11)  If a child is injured and the injury appears serious but
not life-threatening, the child's parent shall be contacted
immediately.

(12)  In the case of a life-threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb:

(a)  emergency personnel shall be called immediately;
(b)  after emergency personnel are called, then the parent

shall be contacted; and
(c)  if the parent cannot be reached, staff shall try to contact

the child's emergency contact person.
(13)  If a child is injured while in care and receives medical

attention, or for a child fatality, the provider shall:
(a)  submit a completed accident report form to the

Department within the next business day of the incident; or
(b)  contact the Department within the next business day

and submit a completed accident report form within 5 business
days of the incident.

(14)  The provider shall keep a six-week record of every
incident, accident, and injury report on-site for review by the
Department.

R381-70-15.  Health and Infection Control.
(1)  The building, furnishings, equipment, and outdoor area

shall be kept clean and sanitary including:
(a)  walls, and flooring shall be clean and free of spills,

dirt, and grime;
(b)  areas and equipment used for the storage, preparation,

and service of food shall be clean and sanitary;
(c)  surfaces used by children shall be free of rotting food

or a build-up of food;
(d)  the building and grounds shall be free of a build-up of

litter, trash, and garbage; and
(e)  the facility shall be free of animal feces.
(2)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
pests.

(3)  Fabric toys and items such as stuffed animals, cloth
dolls, pillow covers, and dress-up clothes shall be machine
washable and washed weekly, and as needed.

(4)  Water play tables or tubs shall be cleaned and sanitized
daily, if used by the children.

(5)  Bathroom surfaces including toilets, sinks, faucets, and
counters shall be cleaned and sanitized each day.

(6)  Toilet paper shall be accessible to children and kept in
a dispenser.

(7)  The provider shall post handwashing procedures that
are readily visible from each handwashing sink and shall ensure
that the procedures are followed.

(8)  Staff and volunteers shall wash their hands thoroughly
with liquid soap and running water at required times including:

(a)  before handling or preparing food,
(b)  before and after eating meals and snacks,
(c)  after using the toilet or helping a child use the toilet,
(d)  after contact with a body fluid,
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(e)  when coming in from outdoors, and
(f)  after cleaning up or taking out garbage.
(9)  Staff shall teach children how to wash their hands

thoroughly and shall oversee handwashing whenever possible.
(10)  The provider shall ensure that children wash their

hands thoroughly with liquid soap and running water at required
times including:

(a)  before and after eating meals and snacks,
(b)  after using the toilet,
(c)  after contact with a body fluid,
(d)  before using a water play table or tub, and
(e)  when coming in from outdoors.
(11)  Only single-use towels from a covered dispenser or an

electric hand dryer may be used to dry hands.
(12)  Personal hygiene items, such as toothbrushes, combs,

and hair accessories, shall not be shared and shall be stored so
they do not touch each other, or they shall be sanitized between
each use.

(13)  A child's clothing shall be promptly changed if the
child has a toileting accident.

(14)  Children's clothing that is wet or soiled from a body
fluid shall:

(a)  not be rinsed or washed at the facility,
(b)  be placed in a leakproof container that is labeled with

the child's name, and
(c)  be returned to the parent, or
(d)  thrown away with parent consent.
(15)  Staff shall take precautions when cleaning floors,

furniture, and other surfaces contaminated by blood, urine,
feces, or vomit. Except for toileting accidents, staff shall:

(a)  wear waterproof gloves;
(b)  clean the surface using a detergent solution;
(c)  rinse the surface with clean water;
(d)  sanitize the surface;
(e)  throw away in a leakproof plastic bag the disposable

materials, such as paper towels, that were used to clean up the
body fluid;

(f)  wash and sanitize any nondisposable materials used to
clean up the body fluid, such as cleaning cloths, mops, or
reusable rubber gloves, before reusing them; and

(g)  wash their hands after cleaning up the body fluid.
(16)  A child who is ill with an infectious disease may not

be present at the facility except when the child shows signs of
illness after arriving at the program.

(17)  When a child becomes ill while at the program:
(a)  the provider shall contact the child's parent or, if the

parent cannot be reached, an individual listed as the emergency
contact to immediately pick up the child; and

(b)  if the child is ill with an infectious disease, the child
shall be made comfortable in a safe, supervised area that is
separated from the other children until the parent arrives.

(18)  When any child or employee has an infectious
disease, an unusual or serious illness, or a sudden onset of an
illness, the provider shall notify the local health department on
the day the illness is discovered.

(19)  The provider shall post a notice at the facility when
any staff member or child has an infectious disease or parasite. 
The notice shall:

(a)  not disclose any personal identifiable information,
(b)  be posted in a conspicuous place where it can be seen

by all parents,
(c)  be posted and dated on the same day that the disease or

parasite is discovered, and
(d)  remain posted for at least 5 days.

R381-70-16.  Food and Nutrition.
(1)  On days when services are provided for 3 or more

hours, the provider shall ensure that each child is offered a meal
or snack at least once every 3 hours.

(2)  When food for children's meals and/or snacks is
supplied by the provider:

(a)  the meal service shall meet local health department
food service regulations;

(b)  the foods that are served shall meet the nutritional
requirements of the USDA Child and Adult Care Food Program
(CACFP) whether or not the provider participates in the
CACFP;

(c)  the provider shall use the CACFP menus, the standard
Department-approved menus, or menus approved by a registered
dietician.  Dietitian approval shall be noted and dated on the
menus, and shall be current within the past 5 years;

(d)  the current week's menu shall be posted for review by
parents and the Department; and

(e)  programs that are not participating or in good standing
with the CACFP shall keep a six-week record of foods served at
each meal and snack.

(3)  The person who serves food to children shall:
(a)  be aware of the children in their assigned group who

have food allergies or sensitivities, and
(b)  ensure that the children are not served the food or

drink they are allergic or sensitive to.
(4)  Children's food shall be served on dishes, napkins,

except an individual finger food, such as a cracker, that may be
placed directly in a child's hand.  Food shall not be placed on a
bare table.

(5)  Food and drink brought in by parents for their child's
use shall be:

(a)  labeled with the child's name,
(b)  refrigerated if needed, and
(c)  consumed only by that child.

R381-70-17.  Medications.
(1)  Nonrefrigerated medications shall be stored at least 48

inches above the floor or shall be locked.
(2)  Refrigerated medications shall be stored at least 36

inches above the floor or shall be locked, and if liquid, they
shall be stored in a separate leakproof container.

(3)  All over-the-counter and prescription medications
supplied by parents shall:

(a)  be labeled with the child's full name,
(b)  be kept in the original or pharmacy container,
(c)  have the original label, and
(d)  have child-safety caps.
(4)  The provider shall have a written medication

permission form completed and signed by the parent before
administering any medication supplied by the parent for their
child.

(5)  The medication permission form shall include:
(a)  the name of the child,
(b)  the name of the medication,
(c)  written instructions for administration, and
(d)  the parent signature and the date signed.
(6)  The instructions for administering the medication shall

include:
(a)  the dosage,
(b)  how the medication will be given,
(c)  the times and dates to administer the medication, and
(d)  the disease or condition being treated.
(7)  If the provider supplies an over-the-counter medication

for children's use, the medication shall not be administered to
any child without previous parental consent for each instance it
is given.  The consent shall be:

(a)  prior written consent; or
(b)  verbal consent if the date and time of the consent is

documented, and is signed by the parent upon picking up their
child.

(8)  The staff member administering the medication shall:
(a)  wash their hands,
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(b)  check the medication label to confirm the child's name
if the parent supplied the medication,

(c)  check the medication label or the package to ensure
that a child is not given a dosage larger than that recommended
by the health care professional or manufacturer, and

(d)  administer the medication.
(9)  Immediately after administering a medication, the staff

member giving the medication shall record the following
information:

(a)  the date, time, and dosage of the medication given;
(b)  any errors in administration or adverse reactions; and
(c)  their signature or initials.
(10)  The provider shall report a child's adverse reaction to

a medication or error in administration to the parent immediately
upon recognizing the reaction or error, or after notifying
emergency personnel if the reaction is life-threatening.

(11)  If the provider chooses not to administer medication
as instructed by the parent, the provider shall notify the parent
of their refusal to administer the medication before the time the
medication needs to be given.

(12)  The provider shall keep a six-week record of
medication permission and administration forms on-site for
review by the Department.

R381-70-18.  Activities.
(1)  The provider shall offer daily activities that support

each child's healthy physical, social, emotional, cognitive, and
language development.

(2)  Daily activities shall include outdoor play as weather
and air quality allow.

(3)  Physical development activities shall include light,
moderate, and vigorous physical activity for a daily total of at
least 15 minutes for every 2 hours children spend in the
program.

(4)  The provider shall post a daily activity schedule that
includes:

(a)  activities that support children's healthy development;
and

(b)  the times activities occur including at least meal, snack,
and outdoor play times.

(5)  Toys, materials, and equipment needed to support
children's healthy development shall be available to the children.

(6)  Except for occasional special events, the children's
primary screen time activity on media such as television, cell
phones, tablets, and computers shall be planned to address the
needs of children.

(7)  If swimming activities are offered:
(a)  the provider shall obtain parental permission before

each child uses the pool;
(b)  staff shall stay at the pool supervising whenever a child

is in the pool or has access to the pool;
(c)  if the pool is over 4 feet deep, there shall be a lifeguard

on duty who is certified by the Red Cross or other approved
certification program any time children have access to the pool;
and

(d)  lifeguards and pool personnel shall not count toward
the staff-to-child ratio.

(8)  If offsite activities are offered:
(a)  the provider shall obtain written parental consent

before each activity;
(b)  the required staff-to-child ratio and supervision shall

be maintained during the entire activity;
(c)  first aid supplies, including at least antiseptic, band-

aids, and tweezers shall be available;
(d)  children shall wear or carry with them the name and

phone number of the program;
(e)  children's names shall not be used on nametags, t-

shirts, or in other visible ways; and
(f)  there shall be a way for staff and children to wash their

hands with soap and water, or if there is no source of running
water, staff and children shall clean their hands with wet wipes
and hand sanitizer.

(9)  On every offsite activity, staff shall take the written
emergency information and releases for each child in the group.
The information shall include:

(a)  the child's name,
(b)  the parent's name and phone number,
(c)  the name and phone number of a person to notify in

case of an emergency if the parent cannot be contacted,
(d)  the names of people authorized by the parents to pick

up the child, and
(e)  current emergency medical treatment and emergency

medical transportation releases.

R381-70-19.  Play Equipment.
(1)  The provider shall ensure that children using play

equipment use it safely and in the manner intended by the
manufacturer.

(2)  With the exception of swings, stationary play
equipment with any designated play surface higher than 30
inches shall have at least a 6-foot use zone measured from the
outermost edge of the equipment.

(3)  The use zone in the front and rear of a single-axis
swing shall extend at least twice the distance of the swing pivot
point to the ground.

(4)  The use zone for the sides of a single-axis swing shall
extend at least 6 feet from the outermost edge of the swing.

(5)  The use zone for a multi-axis swing, such as a tire
swing, shall extend at least the measurement of the suspending
rope or chain plus 6 feet.

(6)  The use zone for a merry-go-round shall extend at least
6 feet in all directions from its outermost edge.

(7)  The use zone for a spring rocker shall extend at least
6 feet from the outermost edge of the rocker when at rest if the
seat is higher than 20 inches.

(8)  The following use zones shall not overlap the use zone
of any other piece of play equipment:

(a)  the use zone in front of a slide,
(b)  the use zone in the front and rear of any single-axis

swing,
(c)  the use zone of a multi-axis swing, and
(d)  the use zone of a merry-go-round if the platform

diameter measures 20 inches or more.
(9)  Unless prohibited in R381-70-19(8), the use zones of

play equipment may overlap when:
(a)  there is at least 6 feet between the pieces of equipment

if the designated play surface is 30 inches or lower, or (b) there
is at least 9 feet between the pieces of equipment if the
designated play surface is higher than 30 inches.

(10)  Stationary play equipment without moving parts
children sit or stand on shall not be placed on concrete, asphalt,
dirt, a bare floor, or any other hard surface, but may be placed
on grass or other cushioning, if the highest designated play
surface measures between 6 to 30 inches.

(11)  Protective cushioning shall cover the entire surface of
each required use zone and its depth or thickness shall be
determined by the highest designated play surface of the
equipment.

(12)  If sand, gravel, or shredded tires are used as
protective cushioning, the depth of the material shall meet the
CPSC guidelines in Table 1.

(a)  the provider shall ensure that the cushioning is
periodically checked for compaction and loosened to the depth
listed in Table 1 if compacted; and

(b)  if the material cannot be loosened due to extreme
weather conditions, the provider shall not allow children to play
on the equipment until the material can be loosened to the
required depth.
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TABLE 1

Depths of Protective Cushioning Required
for Sand, Gravel, and Shredded Tires

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point  Fine   Coarse  Fine    Medium    Shredded
                   Sand    Sand   Gravel   Gravel   Tires

4' high or less     6"      6"       6"      6"       6"
Over 4' up to 5'    6"      6"       6"      6"       6"
Over 5' up to 6'    6"      9"       6"      9"       6"
Over 6' up to 7'    9"     not       9"     not       6"
                           allowed          allowed
Over 7' up to 8'    9"     not       9"     not       6"
                           allowed          allowed
Over 8' up to 9'    9"     not       9"     not       6"
                           allowed          allowed
Over 9' up to 10'  not     not       9"     not       6"
                   allowed allowed          allowed
Over 10' up to 11' not     not      not     not       6"
                   allowed allowed  allowed allowed
Over 11' up to 12' not     not      not     not       6"
                   allowed allowed  allowed allowed

(13)  If shredded wood products are used as protective
cushioning:

(a)  the provider shall keep on-site for review by the
Department documentation from the manufacturer that the wood
product meets ASTM Specification F1292,

(b)  there shall be adequate drainage under the material,
and

(c)  the depth of the shredded wood shall meet the CPSC
guidelines in Table 2.

TABLE 2

Depths of Protective Cushioning Required
for Shredded Wood Products

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point    Engineered    Wood   Double Shredded
                     Wood Fibers   Chips     Bark Mulch
4' high or less         6"          6"         6"
Over 4' up to 5'        6"          6"         6"
Over 5' up to 6'        6"          6"         6"
Over 6' up to 7'        9"          6"         9"
Over 7' up to 8'        9"          9"         9"
Over 8' up to 9'        9"          9"         9"
Over 9' up to 10'       9"          9"         9"
Over 10' up to 11'      9"          9"         9"
Over 11'                9"         not        not
                                  allowed    allowed

(14)  If a unitary cushioning is used, the provider shall
ensure that the material meets the standard established in ASTM
Specification F1292.  The provider shall maintain on-site for
review by the Department documentation from the manufacturer
that the material meets these specifications.

(15)  If a unitary cushioning is used, the provider shall
ensure that the cushioning material is securely installed, so that
it cannot become displaced when children jump, run, walk, land,
or move on it, or be moved by children picking it up.

(16)  A play equipment platform that is more than 48
inches above the floor or ground shall have a protective barrier
that is at least 38 inches high.

(17)  There shall be no gap greater than 3-1/2 inches in or
under a required protective barrier on a play equipment
platform.

(18)  Stationary play equipment shall be stable and securely
anchored.

(19)  There shall be no trampolines on the premises that are
accessible to any child in the program.

(20)  There shall be no entrapment hazards on or within the
use zone of any piece of stationary play equipment.

(21)  There shall be no strangulation hazards on or within

the use zone of any piece of stationary play equipment.
(22)  There shall be no crush, shearing, or sharp edge

hazards on or within the use zone of any piece of stationary play
equipment.

(23)  There shall be no tripping hazards such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

R381-70-20.  Transportation.
If transportation services are offered:
(1)  For each child being transported, the provider shall

have a transportation permission form:
(a)  signed by the parent, and
(b)  on-site for review by the Department.
(2)  Each vehicle used for transporting children shall:
(a)  be enclosed with a roof or top,
(b)  be equipped with safety restraints,
(c)  have a current vehicle registration,
(d)  be maintained in a safe and clean condition, and
(e)  contain first aid supplies, including at least antiseptic,

band-aids, and tweezers.
(3)  The safety restraints in each vehicle that transports

children shall:
(a)  be appropriate for the age and size of each child who

is transported, as required by Utah law;
(b)  be properly installed; and
(c)  be in safe condition and working order.
(4)  The driver of each vehicle who is transporting children

shall:
(a)  be at least 18 years old;
(b)  have and carry with them a current, valid driver's

license for the type of vehicle being driven;
(c)  have with them the written emergency contact

information for each child being transported;
(d)  ensure that each child being transported is in an

individual safety restraint that is used according to Utah law;
(e)  ensure that the inside vehicle temperature is between

60-85 degrees Fahrenheit;
(f)  never leave a child in the vehicle unattended by an

adult;
(g)  ensure that children stay seated while the vehicle is

moving;
(h)  never leave the keys in the ignition when not in the

driver's seat; and
(i)  ensure that the vehicle is locked during transport.
(5)  When the provider walks or uses public transportation

to transport children to or from the facility, the provider shall
ensure that:

(a)  each child being transported has a completed
transportation permission form signed by their parent,

(b)  a staff member goes with the children and actively
supervises them,

(c)  the staff-to-child ratio is maintained, and
(d)  staff take each child's written emergency contact

information and releases with them.

R381-70-21.  Animals.
(1)  The provider shall inform parents of the kinds of

animals allowed at the facility.
(2)  There shall be no animal on the premises that:
(a)  is naturally aggressive;
(b)  has a history of dangerous, attacking, or aggressive

behavior; or
(c)  has a history of biting even one person.
(3)  Animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(4)  There shall be no animal or animal equipment in food
preparation or eating areas.
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(5)  If children help in the cleaning of animals or animal
equipment, the children shall wash their hands immediately after
cleaning the animal or equipment.

(6)  Children and staff shall wash their hands immediately
after playing with or touching reptiles and amphibians.

(7)  Dogs, cats, and ferrets that are housed at the facility
shall have current rabies vaccinations.

(8)  The provider shall keep current animal vaccination
records on-site for review by the Department.

KEY:  child care facilities, child care, child care centers, out
of school time child care programs
August 10, 2018 26-39-203(1)(a)
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R381.  Health, Child Care Center Licensing Committee.
R381-100.  Child Care Centers.
R381-100-1.  Legal Authority and Purpose.

(1)  This rule is enacted and enforced in accordance with
Utah Code, Title 26, Chapter 39.

(2)  This rule establishes the foundational standards
necessary to protect the health and safety of children in child
care centers and defines the general procedures and
requirements to obtain and maintain a license to provide child
care.

R381-100-2.  Definitions.
(1)  "Applicant" means a person or business who has

applied for a new or a renewal of a license, certificate, or
exemption from Child Care Licensing.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Background Finding" means information in a
background check that may result in a denial from Child Care
Licensing.

(4)  "Background Check Denial" means that an individual
has failed the background check and is prohibited from being
involved with a child care program.

(5)  "Barrier" means an enclosing structure such as a fence,
wall, bars, railing, or solid panel to prevent accidental or
deliberate movement through or access to something.

(6)  "Body Fluid" means blood, urine, feces, vomit, mucus,
and/or saliva.

(7)  "Business Days/Hours" means the days of the week and
times the facility is open for business.

(8)  "Capacity" means the maximum number of children for
whom care can be provided at any given time.

(9)  "Caregiver-to-Child Ratio" means the number of
caregivers responsible for a specific number of children.

(10)  "CCL" means the Child Care Licensing Program in
the Department of Health that is delegated with the
responsibility to enforce the Utah Child Care Licensing Act.

(11)  "Child Care" means continuous care and supervision
of 5 or more qualifying children that is:

(a)  in place of care ordinarily provided by a parent in the
parent's home,

(b)  for less than 24 hours a day, and
(c)  for direct or indirect compensation.
(12)  "Child Care Center Licensing Committee" means the

Child Care Center Licensing Committee created in the Utah
Child Care Licensing Act.

(13)  "Child Care Program" means a person or business that
offers child care.

(14)  "Choking Hazard" means an object or a removable
part on an object with a diameter of less than 1-1/4 inch and a
length of less than 2-1/4 inches that could be caught in a child's
throat blocking their airway and making it difficult or
impossible to breathe.

(15)  "Conditional Status" means that the provider is at risk
of losing their child care license because compliance with
licensing rules has not been maintained.

(16)  "Covered Individual" means any of the following
individuals involved with a child care program:

(a)  an owner;
(b)  a director;
(c)  a member of the governing body;
(d)  an employee;
(e)  a caregiver;
(f)  a volunteer, except a parent of a child enrolled in the

child care program;
(g)  an individual age 12 years or older who resides in the

facility; and
(h)  anyone who has unsupervised contact with a child in

care.

(17)  "CPSC" means the Consumer Product Safety
Commission.

(18)  "Department" means the Utah Department of Health.
(19)  "Designated Play Surface" means any accessible

elevated surface for standing, walking, crawling, sitting or
climbing; or an accessible flat surface at least 2 by 2 inches in
size and having an angle less than 30 degrees from horizontal.

(20)  "Director" means a person who meets the director
qualifications in this rule, and who assumes the child care
program's day-to-day responsibilities for compliance with Child
Care Licensing rules.

(21)  "Emotional Abuse" means behavior that could harm
a child's emotional development, such as threatening,
intimidating, humiliating, demeaning, criticizing, rejecting,
using profane language, and/or using inappropriate physical
restraint.

(22)  "Entrapment Hazard" means an opening greater than
3-1/2 by 6-1/4 inches and less than 9 inches in diameter where
a child's body could fit through but the child's head could not fit
through, potentially causing a child's entrapment and
strangulation.

(23)  "Facility" means a child care program or the premises
approved by the Department to be used for child care.

(24)  "Group" means the children who are supervised by
one or more caregivers in an individual room or in an area
within a room that is defined by furniture or other partition.

(25)  "Group Size" means the number of children in a
group.

(26)  "Guest" means an individual who is not a covered
individual and is at the child care facility with the provider's
permission.

(27)  "Health Care Provider" means a licensed health
professional, such as a physician, dentist, nurse practitioner, or
physician's assistant.

(28)  "Homeless" means anyone who lacks a fixed, regular,
and adequate nighttime residence as described in the McKinney-
Vento Act.  McKinney-Vento Homeless Assistance Act (Title
IX, Part A of ESSA)

(29)  "Inaccessible" means out of reach of children by
being:

(a)  locked, such as in a locked room, cupboard, or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf that is at least 36

inches above the floor; or
(e)  in a bathroom, at least 36 inches above any surface

from where a child could stand or climb.
(30)  "Infant" means a child who is younger than 12

months of age.
(31)  "Infectious Disease" means an illness that is capable

of being spread from one person to another.
(32)  "Involved with Child Care" means to do any of the

following at or for a child care program licensed by the
Department:

(a)  provide child care;
(b)  volunteer at a child care program;
(c)  own, operate, direct, or be employed at a child care

program;
(d)  reside at a facility where child care is provided; or
(e)  be present at a facility while care is being provided,

except for authorized guests or parents who are dropping off a
child, picking up a child, or attending a scheduled event at the
child care facility.

(33)  "License" means a license issued by the Department
to provide child care services.

(34)  "Licensee" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(35)  "LIS Supported Finding" means background check
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information from the Licensing Information System (LIS) 
database for child abuse and neglect, maintained by the Utah
Department of Human Services.

(36)  "McKinney-Vento Act" means a federal law that
requires protections and services for children and youth who are
homeless including those with disabilities.  McKinney-Vento
Homeless Assistance Act (Title IX, Part A of ESSA)

(37)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription including
herbal remedies, vitamins, and mineral supplements.

(38)  "Parent" means the parent or legal guardian of a child
in care.

(39)  "Person" means an individual or a business entity.
(40)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(41)  "Play Equipment Platform" means a flat surface on a

piece of stationary play equipment intended for more than one
child to stand on, and upon which the children can move freely.

(42)  "Preschooler" means a child age 2 through 4 years
old.

(43)  "Protective Barrier" means a structure such as bars,
lattice, or a panel that is around an elevated platform and is
intended to prevent accidental or deliberate movement through
or access to something.

(44)  "Protective Cushioning" means a shock-absorbing
surface under and around play equipment that reduces the
severity of injuries from falls.

(45)  "Provider" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(46)  "Qualifying Child" means:
(a)  a child who is younger than 13 years old and is the

child of a person other than the child care provider or caregiver,
(b)  a child with a disability who is younger than 18 years

old and is the child of a person other than the provider or
caregiver, or

(c)  a child who is younger than 4 years old and is the child
of the provider or a caregiver.

(47)  "Related Child" means a child for whom a provider is
the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

(48)  "Sanitize" means to use a chemical product to remove
soil and bacteria from a surface or object.

(49)  "School-Age Child" means a child age 5 through 12
years old.

(50)  "Sexual Abuse" means abuse as defined in Utah
Code, Title 76-5-404(1).

(51)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct as defined in Utah Code, Title 76-5b-
103(10).

(52)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, playpen, or bed.

(53)  "Stationary Play Equipment" means equipment such
as a climber, slide, swing, merry-go-round, or spring rocker that
is meant to stay in one location when a child uses it.  Stationary
play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse that sits on the ground or floor and has no

attached equipment, such as a slide, swing, or climber.
(54)  "Strangulation Hazard" means something on which a

child's clothes or drawstrings could become caught, or
something in which a child could become entangled such as:

(a)  a protruding bolt end that extends more than 2 threads
beyond the face of the nut;

(b)  hardware that forms a hook or leaves a gap or space
between components such as a protruding S-hook; or

(c)  a rope, cord, or chain that is attached to a structure and

is long enough to encircle a child's neck.
(55)  "Substitute" means a person who assumes a

caregiver's duties when the caregiver is not present.
(56)  "Toddler" means a child age 12 through 23 months.
(57)  "Unrelated Child" means a child who is not a "related

child" as defined in R381-100-2(46).
(58)  "Unsupervised Contact" means being with, caring for,

communicating with, or touching a child in the absence of a
caregiver or other employee who is at least 18 years old and has
passed a Child Care Licensing background check.

(59)  "Use Zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(60)  "Volunteer" means an individual who receives no
form of direct or indirect compensation for their service.

(61)  "Working Days" means the days of the week the
Department is open for business.

R381-100-3.  License Required.
(1)  A person or persons shall be licensed as a child care

center if they provide care:
(a)  in the absence of the child's parent,
(b)  in a place other than the provider's home or the child's

home,
(c)  for 5 or more children,
(d)  for 4 or more hours per day,
(e)  for each individual child for less than 24 hours per day,
(f)  on an ongoing basis for 4 or more weeks in a year, and
(g)  for direct or indirect compensation.
(2)  The Department may not license, nor is a license

required for:
(a)  a person who cares for related children only, or
(b)  a person who provides care on a sporadic basis only.
(3)  According to Foster Care Services rule R501-12-

4(8)(f), a provider may not be licensed to provide child care in
a facility that is also licensed to offer foster or respite care
services, or another licensed or certified human services
program.

R381-100-4.  License Application, Renewal, Changes, and
Variances.

(1)  An applicant for a new child care license shall submit
to the Department:

(a)  an online application;
(b)  a copy of a current local fire clearance or a statement

from the local fire authority that a fire inspection is not required;
(c)  a copy of a current local health department kitchen

clearance for a facility providing food service or a statement
from the local health department that a kitchen inspection is not
required;

(d)  a copy of a current local business license or a statement
from the city that a business license is not required;

(e)  a copy of the educational credentials of the person who
will be the director as required in R381-100-7(4);

(f)  a copy of a completed Department health and safety
plan form;

(g)  CCL background checks for all covered individuals as
required in R381-100-8;

(h)  a current copy of the Department's new provider
training certificate of attendance; and

(i)  all required fees, which are nonrefundable.
(2)  The applicant shall pass a Department's inspection of

the facility before a new license or a renewal is issued.
(3)  If the local fire authority states that a fire inspection is

not required, a Department's CCL inspection for a new license
or a renewal of a license shall include compliance with the
following:
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(a)  address numbers and/or letters shall be readable from
the street;

(b)  address numbers and/or letters shall be at least 4 inches
in height and 1/2 inch thick;

(c)  exit doors shall operate properly and shall be well
maintained;

(d)  obstructions in exits, aisles, corridors, and stairways
shall be removed;

(e)  exit doors shall be unlocked from the inside during
business hours;

(f)  exits shall be clearly identified;
(g)  there shall be unobstructed fire extinguishers that are

of an X minimum rate and appropriate to the type of hazard,
currently charged and serviced, and mounted not more than 5
feet above the floor;

(h)  there shall be working smoke detectors that are
properly installed on each level of the building; and

(i)  boiler, mechanical, and electrical panel rooms shall not
be used for storage.

(4)  If the provider serves food and the local health
department states that a kitchen inspection is not required, a
Department's CCL inspection for a new license or a renewal of
a license shall include compliance with the following:

(a)  the refrigerator shall be clean, in good repair, and
working at or below 41 degrees Fahrenheit;

(b)  there shall be a working thermometer in the
refrigerator;

(c)  there shall be a working stem thermometer available to
check cook and hot hold temperatures;

(d)  cooks shall have a current food handler's permit
available on-site for review by the Department;

(e)  cooks shall use hair restraints and wear clean outer
clothing;

(f)  according to Food Code 2-103-11, only necessary staff
shall be present in the kitchen;

(g)  reusable food holders, utensils, and food preparation
surfaces shall be washed, rinsed, and sanitized with an approved
sanitizer before each use;

(h)  chemicals shall be stored away from food and food
service items;

(i)  food shall be properly stored, kept to the proper
temperature, and in good condition; and

(j)  there shall be a working handwashing sink in the
kitchen and handwashing instructions posted by the sink.

(5)  If the applicant does not complete the application
process within 6 months of first submitting any portion of the
application, the Department may deny the application and to be
licensed, the applicant shall reapply.  This includes resubmitting
all required documentation, repaying licensing fees, and passing
another inspection of the facility.

(6)  The Department may deny an application for a license
if, within the 5 years preceding the application date, the
applicant held a license or a certificate that was:

(a)  closed under an immediate closure;
(b)  revoked;
(c)  closed as a result of a settlement agreement resulting

from a notice of intent to revoke, a notice of revocation, or a
notice of immediate closure;

(d)  voluntarily closed after an inspection of the facility
found rule violations that would have resulted in a notice of
intent to revoke or a notice of revocation had the provider not
closed voluntarily; or

(e)  voluntarily closed having unpaid fees or civil money
penalties issued by the Department.

(7)  Each child care license expires at midnight on the last
day of the month shown on the license, unless the license was
previously revoked by the Department, or voluntarily closed by
the provider.

(8)  Within 30 to 90 days before a current license expires,

the provider shall submit for renewal:
(a)  an online renewal request,
(b)  applicable renewal fees,
(c)  any previous unpaid fees,
(d)  a copy of a current business license,
(e)  a copy of a current fire inspection report, and
(f)  a copy of a current kitchen inspection report.
(9)  A provider who fails to renew their license by the

expiration date may have an additional 30 days to complete the
renewal process if they pay a late fee.

(10)  The Department may not renew a license for a
provider who is no longer caring for children.

(11)  The provider shall submit a complete application for
a new license at least 30 days before any of the following
changes occur:

(a)  a change of the child care facility's location, or
(b)  a change that transfers 50 percent or more ownership

or controlling interest to a new individual or entity.
(12)  The provider shall submit a complete application to

amend an existing license at least 30 days before any of the
following changes:

(a)  an increase or decrease of licensed capacity, including
any change to the amount of usable indoor or outdoor space
where child care is provided;

(b)  a change in the name of the program;
(c)  a change in the regulation category of the program;
(d)  a change in the name of the provider;
(e)  an addition or loss of a director; or
(f)  a change in ownership that does not require a new

license.
(13)  The Department may amend a license after verifying

that the applicant is in compliance with all applicable rules and
required fees have been paid.  The expiration date of the
amended license remains the same as the previous license.

(14)  A license is not assignable or transferable and shall
only be amended by the Department.

(15)  If an applicant or provider cannot comply with a rule
but can meet the intent of the rule in another way, they may
apply for a variance to that rule by submitting a request to the
Department.

(16)  The Department may:
(a)  require additional information before acting on the

variance request, and
(b)  impose health and safety requirements as a condition

of granting a variance.
(17)  The provider shall comply with the existing rule until

a variance is approved.
(18)  If a variance is approved, the provider shall keep a

copy of the written approval on-site for review by parents and
the Department.

(19)  The Department may grant variances for up to 12
months.

(20)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the rule as

stated in their approved variance;
(b)  the provider fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the basis

for the variance.

R381-100-5.  Rule Violations and Penalties.
(1)  The Department may place a program's child care

license on a conditional status for the following causes:
(a)  chronic, ongoing noncompliance with rules;
(b)  unpaid fees; or
(c)  a serious rule violation that places children's health or

safety in immediate jeopardy.
(2)  The Department shall establish the length of the

conditional status and set the conditions that the child care
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provider shall satisfy to remove the conditional status.
(3)  The Department may increase monitoring of the

program that is on conditional status to verify compliance with
rules.

(4)  The Department may deny or revoke a license if the
child care provider:

(a)  fails to meet the conditions of a license on conditional
status;

(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  misrepresents information by intentionally altering a

license or any other document issued by the Department;
(e)  refuses to allow authorized representatives of the

Department access to the facility to ensure compliance with
rules;

(f)  refuses to submit or make available to the Department
any written documentation required to verify compliance with
rules;

(g)  commits a serious rule violation that results in death or
serious harm to a child, or that places a child at risk of death or
serious harm; or

(h)  has committed an illegal act that would exclude a
person from having a license.

(5)  Within 10 working days of receipt of a revocation
notice, the provider shall submit to the Department the names
and mailing addresses of the parents of each enrolled child so
the Department can notify the parents of the revocation.

(6)  The Department may order the immediate closure of a
facility if conditions create a clear and present danger to any
child in care and may require immediate action to protect their
health or safety.

(7)  Upon receipt of an immediate closure notice, the
provider shall give the Department the names and mailing
addresses of the parents of each enrolled child so the
Department can notify the parents of the immediate closure.

(8)  If there is a severe injury or the death of a child in care,
the Department may order the child care provider to suspend
services and/or prohibit new enrollments, pending a review by
the Child Fatality Review Committee or a determination of the
probable cause of death or injury by a medical professional.

(9)  If a person is providing care for more than 4 unrelated
children without the appropriate license, the Department may:

(a)  issue a cease and desist order, or
(b)  allow the person to continue operation if:
(i)  the person was unaware of the need for a license,
(ii)  conditions do not create a clear and present danger to

the children in care, and
(iii)  the person agrees to apply for the appropriate license

within 30 calendar days of notification by the Department.
(10)  If a person providing care without the appropriate

license agrees to apply for a license but does not submit an
application and all required application documents within 30
days, the Department may issue a cease and desist order.

(11)  A violation of any rule is punishable by an
administrative civil money penalty of up to $5,000 per day as
provided in Utah Code, Section 26-39-601.

(12)  Assessment of any civil money penalty does not
prevent the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a license.

(13)  Assessment of any administrative civil money penalty
under this section does not prevent court-ordered or other
equitable remedies.

(14)  The Department may deny an application or revoke
a license for failure to pay any required fees, including fees for
applications, late fees, returned checks, license changes,
additional inspections, conditional monitoring inspections,
background checks, civil money penalties, and other fees

assessed by the Department.
(15)  An applicant or provider may appeal any Department

decision within 15 working days of being informed in writing of
the decision.

R381-100-6.  Administration and Children's Records.
(1)  The provider shall:
(a)  be at least 21 years of age,
(b)  pass a CCL background check, and
(c)  complete the new provider training offered by the

Department.
(2)  If the owner is not a sole proprietor, the business entity

shall submit to the Department the name(s) and contact
information of the individual(s) who shall legally represent them
and who shall comply with the requirements stated in R381-
100-6(1).

(3)  The provider shall not engage in or allow conduct that
endangers children in care; or is contrary to the health, morals,
welfare, and safety of the public.

(4)  The provider shall have knowledge of and comply with
all federal, state, and local laws, ordinances, and rules, and shall
be responsible for the operation and management of a child care
program.

(5)  The provider shall comply with licensing rules at all
times when a child in care is present.

(6)  The provider shall post the original child care license
on the facility premises in a place readily visible and accessible
to the public.

(7)  The provider shall post a copy of the Department's
Parent Guide at the facility for parent review during business
hours.

(8)  The provider shall inform parents and the Department
of any changes to the program's telephone number and other
contact information within 48 hours of the change.

(9)  The provider shall establish, follow, and ensure that all
staff and volunteers follow a written health and safety plan that
is:

(a)  completed on the Department's required form,
(b)  submitted to the Department for initial approval and

any time changes are made to the plan,
(c)  reviewed and updated as needed,
(d)  signed and dated at least annually, and
(e)  available for review by parents, staff, and the

Department during business hours.
(10)  The provider shall:
(a)  have liability insurance, or
(b)  inform parents in writing that the provider does not

have liability insurance.
(11)  The provider shall ensure that each parent completes

an admission and health assessment form for their child before
the child is admitted into the child care program.

(12)  The admission and health assessment form shall
include the following information:

(a)  child's name;
(b)  child's date of birth;
(c)  parent's name, address, and phone number, including

a daytime phone number;
(d)  names of people authorized by the parent to pick up

the child;
(e)  name, address, and phone number of a person to be

contacted in case of an emergency if the provider is unable to
contact the parent;

(f)  if available, the name, address, and phone number of an
out-of-area emergency contact person for the child;

(g)  current emergency medical treatment and emergency
transportation releases with the parent's signature;

(h)  any known allergies of the child;
(i)  any known food sensitivities of the child;
(j)  any chronic medical conditions that the child may have;
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(k)  instructions for special or nonroutine daily health care
of the child;

(l)  current ongoing medications that the child may be
taking; and

(m)  any other special health instructions for the caregiver.
(13)  The admission and health assessment form shall:
(a)  be reviewed, updated, and signed or initialed by the

parent at least annually; and
(b)  kept on-site for review by the Department.
(14)  Before admitting any child younger than 5 years of

age into the child care program, including the provider's and
employees' own children, the provider shall obtain the following
documentation from the child's parent:

(a)  current immunizations, as required by Utah law;
(b)  a medical schedule to receive required immunizations;
(c)  a legal exemption; or
(d)  a 90-day exemption for children who are homeless.
(15)  For each child younger than 5 years of age, including

the provider's and employees' own children, the provider shall
keep their current immunization records on-site for review by
the Department.

(16)  The provider shall submit the annual immunization
report to the Immunization Program in the Utah Department of
Health by the date specified by the Department.

(17)  Each child's information shall be kept confidential
and shall not be released without written parental permission.

R381-100-7.  Personnel and Training Requirements.
(1)  The provider shall ensure that all employees and

volunteers are supervised, qualified, and trained to:
(a)  meet the needs of the children as required by rule, and
(b)  be in compliance with all licensing rules.
(2)  The provider shall ensure that the center has a qualified

director as required by licensing rules.
(3)  The director shall:
(a)  be at least 21 years of age;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  complete the new director training offered by the

Department within 60 working days of assuming director duties;
(e)  have knowledge of and follow all applicable laws and

rules; and
(f)  complete at least 20 hours of child care training each

year, based on the facility's license date.
(4)  New directors shall have one of the following

educational credentials:
(a)  any bachelor's or higher education degree, and at least

60 clock hours of approved Utah Early Childhood Career
Ladder courses in child development, social/emotional
development, and the child care environment; or 60 clock hours
of equivalent training as approved by the Department;

(b)  at least 12 college credit hours of child development
courses;

(c)  a currently valid national certification such as a
Certified Childcare Professional (CCP) issued by the National
Child Care Association, a Child Development Associate (CDA)
issued by the Council for Early Childhood Professional
Recognition, or other equivalent credential as approved by the
Department;

(d)  at least a Level 9 from the Utah Early Childhood
Career Ladder system; or

(e)  a National Administrator Credential (NAC) and at least
60 clock hours of approved Utah Early Childhood Career
Ladder courses in child development, social/emotional
development, and the child care environment; or 60 clock hours
of equivalent training as approved by the Department.

(5)  The director shall be on duty at the facility for at least
20 hours per week during operating hours and have sufficient

freedom from other responsibilities to manage the center and
respond to emergencies.

(6)  The director shall arrange for a designee who shall
have authority to act on behalf of the director in the director's
absence.

(7)  The director designee shall:
(a)  be at least 21 years of age;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 20 hours of child care training each

year, based on the facility's license date.
(8)  The director or the director designee shall be present

at the facility whenever the center is open for care.
(9)  Caregivers shall:
(a)  be at least 16 years old;
(b)pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

caring for children;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 20 hours of child care training each

year, based on the facility's license date.
(10)  Substitutes shall:
(a)  be at least 18 years old;
(b)  pass a CCL background check;
(c)  be capable of providing care, supervising children, and

handling emergencies in the caregiver's absence;
(d)  receive at least 2.5 hours of preservice training before

caring for children; and
(e)  complete at least 1.5 hours of child care training for

each month they work 40 hours or more.
(11)  All other employees such as drivers, cooks, and clerks

shall:
(a)  pass a CCL background check,
(b)  receive at least 2.5 hours of preservice training before

beginning job duties,
(c)  have knowledge of and follow all applicable laws and

rules, and
(d)  not have unsupervised contact with any child in care

if the employee is younger than 16 years of age.
(12)  Volunteers shall:
(a)  pass a CCL background check, and
(b)  not have unsupervised contact with any child in care

if the volunteer is younger than 18 years of age.
(13)  Guests:
(a)  shall not have unsupervised contact with any child in

care,
(b)  shall wear a guest nametag, and
(c)  are not required to pass a CCL background check.
(14)  Student interns who are registered and participating

in a high school or college child care course:
(a)  are not required to pass a CCL background check,
(b)  shall not have unsupervised contact with any child in

care, and
(c)  shall wear a guest nametag.
(15)  Parents of children in care:
(a)  shall not have unsupervised contact with any child in

care except their own, and
(b)  do not need a CCL background check unless involved

with child care in the center.
(16)  Household members who are:
(a)  12 to 17 years old shall pass a CCL background check;
(b)  18 years of age or older shall pass a CCL background

check that includes fingerprints; and
(c)  younger than 18 years of age shall not have

unsupervised contact with any child in care including during
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offsite activities and transportation.
(17)  Individuals who provide IEP or IFSP services such as

physical, occupational, or speech therapists:
(a)  are not required to have a CCL background check as

long as the child's parent has given permission for services to
take place at the center, and

(b)  shall provide proper identification before having access
to the facility or a child at the facility.

(18)  Members from law enforcement or from Child
Protective Services:

(a)  are not required to have a CCL background check, and
(b)  shall provide proper identification before having access

to the facility or a child at the facility.
(19)  Preservice training shall include the following:
(a)  job description and duties;
(b)  current Department rule sections R381-100-7 through

24;
(c)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(d)  prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(e)  prevention of shaken baby syndrome and abusive head
trauma, and coping with crying babies;

(f)  prevention of sudden infant death syndrome (SIDS) and
the use of safe sleeping practices;

(g)  recognizing the signs of homelessness and available
assistance;

(h)  a review of the information in each child's health
assessment in the caregiver's assigned group; and

(i)  an introduction and orientation to the children in care.
(20)  Documentation of each individual's preservice

training shall be kept on-site for review by the Department and
include the following:

(a)  training topics,
(b)  date of the training, and
(c)  total hours or minutes of training.
(21)  Annual child care training shall include the following

topics:
(a)  current Department rule sections R381-100-7 through

24;
(b)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(c)  the prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(d)  principles of child growth and development, including
brain development;

(e)  positive guidance and interactions with children;
(f)  prevention of shaken baby syndrome and abusive head

trauma, and coping with crying babies;
(g)  prevention of sudden infant death syndrome (SIDS)

and use of safe sleeping practices; and
(h)  recognizing the signs of homelessness and available

assistance.
(22)  At least 10 of the 20 hours of annual child care

training shall be face-to-face instruction.
(23)  Individuals who are required to receive annual child

care training and who begin employment partway through the
facility's license year shall complete a proportionate number of
training hours including the face-to-face instruction.

(24)  Documentation of each individual's annual child care
training shall be kept on-site for review by the Department and
include the following:

(a)  training topic,
(b)  date of the training,
(c)  whether the training was face-to-face or non-face-to-

face instruction,
(d)  name of the person or organization that presented the

training, and
(e)  total hours or minutes of training.
(25)  Whenever there are children at the center, there shall

be at least one caregiver present who can demonstrate English
literacy skills needed to care for children and respond to
emergencies.

(26)  At least one staff member with a current Red Cross,
American Heart Association, or equivalent first aid and
infant/child CPR certification shall be present when children are
in care:

(a)  at the facility,
(b)  in each vehicle transporting children, and
(c)  at each offsite activity.
(27)  CPR certification shall include hands-on testing.
(28)  The following records for each covered individual

shall be kept on-site for review by the Department:
(a)  the date of initial employment or association with the

program;
(b)  a current first aid and CPR certification, if required in

rule; and
(c)  a six-week record of the times worked each day.

R381-100-8.  Background Checks.
(1)  Before a new covered individual becomes involved

with child care in the program, the provider shall:
(a)  have the individual submit an online background check

form,
(b)  authorize the individual's background check form,
(c)  pay all required fees, and
(d)  receive written notice from CCL that the individual

passed the background check.
(2)  The provider shall ensure that an online background

check form is submitted and authorized, and that background
check fees are paid within 10 working days from when a child
who resides in the facility turns 12 years old.

(3)  The provider shall ensure that a CCL background
check for each individual age 18 years or older includes
fingerprints and fingerprints fees.

(4)  The fingerprints shall be prepared by a local law
enforcement agency or an agency approved by local law
enforcement.

(5)  If fingerprints are submitted through Live Scan
(electronically), the agency taking the fingerprints shall follow
the Department's guidelines.

(6)  Fingerprints are not required if the covered individual
has:

(a)  previously submitted fingerprints to CCL for a Next
Generation, national criminal history check;

(b)  resided in Utah continuously since the fingerprints
were submitted; and

(c)  kept their CCL background check current.
(7)  Background checks are valid for 1 year and shall be

renewed before the last day of the month listed on the covered
individual's background check card.

(8)  At least 2 weeks before the end of the renewal month
that is written on a covered individual's background check card,
the provider shall:

(a)  have the individual submit an online CCL background
check form and fingerprints if not previously submitted,

(b)  authorize the individual's background check form
through the provider portal, and

(c)  pay all required fees.
(9)  The following background findings may deny a

covered individual from being involved with child care:
(a)  LIS supported findings,
(b)  the individual's name appears on the Utah or national

sex offender registry,
(c)  any felony convictions,
(d)  any Misdemeanor A convictions, or
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(e)  Misdemeanor B and C convictions for the reasons
listed in R381-100-8(10).

(10)  The following convictions, regardless of severity, may
result in a background check denial:

(a)  unlawful sale or furnishing alcohol to minors;
(b)  sexual enticing of a minor;
(c)  cruelty to animals, including dogfighting;
(d)  bestiality;
(e)  lewdness, including lewdness involving a child;
(f)  voyeurism;
(g)  providing dangerous weapons to a minor;
(h)  a parent providing a firearm to a violent minor;
(i)  a parent knowing of a minor's possession of a

dangerous weapon;
(j)  sales of firearms to juveniles;
(k)  pornographic material or performance;
(l)  sexual solicitation;
(m)  prostitution and related crimes;
(n)  contributing to the delinquency of a minor;
(o)  any crime against a person;
(p)  a sexual exploitation act;
(q)  leaving a child unattended in a vehicle; and
(r)  driving under the influence (DUI) while a child is

present in the vehicle.
(11)  A covered individual with a Class A misdemeanor

background finding not listed in R381-100-8(10) may be
involved with child care when:

(a)  10 or more years have passed since the Class A
misdemeanor offense, and

(b)  there is no other conviction for the individual in the
past 10 years.

(12)  A covered individual with a Class A misdemeanor
background finding not listed in R381-100-8(10) may be
involved with child care for up to 6 months if:

(a)  5 to 9 years have passed since the offense,
(b)  there is no other conviction since the Class A

misdemeanor offense,
(c)  the individual provides to the Department

documentation of an active petition for expungement, and
(d)  the provider ensures that the individual does not have

unsupervised contact with any child in care.
(13)  If a petition for expungement is denied, the covered

individual shall no longer be involved with child care.
(14)  A covered individual shall not be denied if the only

background finding is a conviction or plea of no contest to a
nonviolent drug offense that occurred 10 or more years before
the CCL background check was conducted.

(15)  The Department may rely on the criminal background
check findings as conclusive evidence of the arrest warrant,
arrest, charge, or conviction; and the Department may revoke,
suspend, or deny a license or employment based on that
evidence.

(16)  If the provider has a background check denial, the
Department may suspend or deny their license until the reason
for the denial is resolved.

(17)  If a covered individual fails to pass a CCL
background check, including that the individual has been
convicted, has pleaded no contest, or is currently subject to a
plea in abeyance or diversion agreement for a felony or
misdemeanor, the provider shall prohibit that individual from
being employed by the child care program or residing at the
facility until the reason for the denial is resolved.

(18)  If a covered individual is denied a license or
employment based upon the criminal background check and
disagrees with the information provided by the Department of
Public Safety, the covered individual may appeal the
information as provided in Utah Code, Sections 77-18-10
through 77-18-14 and 77-18a-1.

(19)  If a covered individual disagrees with a supported

finding on the Department of Human Services Licensing
Information System (LIS):

(a)  the individual cannot appeal the supported finding to
the Department of Health, and

(b)  the covered individual may appeal the finding to the
Department of Human Services and follow the process
established by the Department of Human Services.

(20)  Within 48 hours of becoming aware of a covered
individual's arrest warrant, felony or misdemeanor arrest,
charge, conviction, or supported LIS finding, the provider and
the covered individual shall notify the Department.  Failure to
notify the Department within 48 hours may result in disciplinary
action, including revocation of the license.

(21)  The Executive Director of the Department of Health
may overturn a background check denial when the Executive
Director determines that the nature of the background finding or
mitigating circumstances do not pose a risk to children.

R381-100-9.  Facility.
(1)  There shall be at least 35 square feet of indoor space

for each child in care, including the provider's and employees'
children.

(2)  Indoor space per child may include floor space used
for furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children,
(b)  for the care of children, or
(c)  to store classroom materials.
(3)  The following areas are not included when measuring

indoor space for children's use:
(a)  bathrooms,
(b)  closets and staff lockers,
(c)  hallways,
(d)  lobbies and entryways,
(e)  kitchens, and
(f)  staff offices.
(4)  The maximum allowed capacity for a child care facility

may be limited by local ordinances.
(5)  The number of children in care at any given time shall

not exceed the capacity identified on the license.
(6)  The provider shall ensure that any building or play

structure on the premises constructed before 1978 that has
peeling, flaking, chalking, or failing paint is tested for lead.  If
lead-based paint is found, the provider shall contact their local
health department within 5 working days and follow required
procedures for remediation of the lead hazard.

(7)  Each room and indoor area that is used by children
shall be ventilated by mechanical ventilation, or by windows
that open and have screens.

(8)  Windows and glass doors within 36 inches from the
floor or ground shall be made of safety or tempered glass, or
have a protective guard.

(9)  All rooms and areas shall have adequate light intensity
for the safety of the children and the type of activity being
conducted.

(10)  The provider shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(11)  There shall be a working telephone at the facility, in
each vehicle while transporting children, and during offsite
activities.

(12)  There shall be a working handwashing sink in each
classroom or next to each classroom in buildings constructed
after 1 July 1997.

(13)  Each area where infants or toddlers are cared for shall
meet one of the following criteria:

(a)  There shall be 2 working sinks in the room.  One sink
shall be used exclusively for the preparation of food and bottles
and handwashing before food preparation, and the other sink
shall be used only for handwashing after diapering and nonfood
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activities.
(b)  There shall be 1 working sink that is used only for

handwashing in the room, and all bottle and food preparation
shall be done in the kitchen and brought to the infant and
toddler area by a non-diapering staff member.

(14)  For preschoolers and toddlers who are toilet trained,
there shall be 1 working toilet and 1 working sink for every
fifteen children in the center.  For school-age children, there
shall be 1 working toilet and 1 working sink for every 25
children in the center.

(15)  A bathroom that provides privacy shall be available
for use by school-age children.

(16)  There shall be an outdoor area that is safely accessible
to children.

(17)  The outdoor area shall have at least 40 square feet of
space for each child using the area at one time.

(18)  The total square footage of the outdoor area shall
accommodate at least one-third of the approved capacity at one
time or shall be at least 1600 square feet.

(19)  The outdoor area shall be enclosed within a fence,
wall, or solid natural barrier that is at least 4 feet high.

(20)  When children are outdoors, they shall be in the
enclosed area except during offsite activities.

(21)  There shall be no gap 5 by 5 inches or greater in or
under the fence or barrier.

(22)  Whenever there are children in the outdoor area, there
shall be shade available to protect them from excessive sun and
heat.

(23)  If there is a swimming pool on the premises that is not
emptied after each use:

(a)  the provider shall meet applicable state and local laws
and ordinances related to the operation of a swimming pool and
maintain the pool in a safe manner; and

(b)  when not in use, the pool shall be enclosed within at
least a 4-foot-high fence or solid barrier that is kept locked and
that separates the pool from any other areas on the premises, or
covered with an approved enclosure that meets the ASTM
F1346 standard.

(24)  The provider shall maintain buildings and outdoor
areas in good repair and safe condition including:

(a)  ceilings, walls, and floor coverings;
(b)  lighting, bathroom, and other fixtures;
(c)  draperies, blinds, and other window coverings;
(d)  indoor and outdoor play equipment;
(e)  furniture, toys, and materials accessible to the children;

and
(f)  entrances, exits, steps, and walkways including keeping

them free of ice, snow, and other hazards.
(25)  Accessible raised decks or balconies that are 5 feet or

higher, and open basement stairwells that are 5 feet or deeper
shall have protective barriers that are at least 3 feet high.

(26)  If the facility is subdivided, any part of the building
is rented out, or any area of the facility is shared including the
outdoor area, the entire facility shall be inspected and covered
individuals in the facility shall comply with all rules, except
when all of the following conditions are met:

(a)  there is a separate entrance for the child care program;
(b)  there are no connecting interior doorways that can be

used by unauthorized individuals; and
(c)  there is no shared access to the outdoor area used for

child care, or a qualified caregiver is present when children are
using a shared outdoor area of the facility.

R381-100-10.  Ratios and Group Size.
(1)  As listed in Table 1 for single-age groups of children,

the provider shall:
(a)  maintain at least the number of caregivers and not

exceed the number of children in the caregiver-to-child ratio,
and

(b)  not exceed the group sizes.

TABLE 1

Caregiver-to-Child Ratios and Group Sizes

                        # of        # of
Ages of Children      Caregivers   Children   Group Size

birth - 23 months         1           4          8
2 years old               1           7          14
3 years old               1           12         24
4 years old               1           15         30
School-age                1           20         40

(2)  As listed in Tables 2-13 for mixed-age groups of
children, the provider shall:

(a)  maintain at least the number of caregivers and not
exceed the number of children in the caregiver-to-child ratio,
and

(b)  not exceed the group sizes.

TABLE 2

Older Toddlers and Two-year-olds

# Caregivers Required     Age       # Children Present

           1          18 to 23 months    1-3
                           2             1-6
                        Total children: up to 7

           2          18 to 23 months    1-6
                           2             1-13
                        Total children: up to 14

TABLE 3

Two-year-olds and Three-year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                           3             1-9
                        Total children: up to 10

           2               2             1-13
                           3             1-19
                        Total children: up to 20

TABLE 4

Two-year-olds and Four-year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                           4             1-10
                        Total children: up to 11

           2               2             1-13
                           4             1-21
                        Total children: up to 22

TABLE 5

Two-year-olds and Five-twelve Year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                          5-12           1-13
                        Total children: up to 14

           2               2             1-13
                          5-12           1-27
                        Total children: up to 28

TABLE 6

Three-year-olds and Four-year-olds
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# Caregivers Required     Age       # Children Present

           1               3             1-11
                           4             1-13
                        Total children: up to 14

           2               3             1-23
                           4             1-27
                        Total children: up to 28

TABLE 7

Three-year-olds and Five-to-twelve-year-olds

# Caregivers Required     Age       # Children Present

           1               3             1-11
                          5-12           1-15
                        Total children: up to 16

           2               3             1-23
                          5-12           1-31
                        Total children: up to 32

TABLE 8

Four-year-olds and Five-to-twelve-year-olds

# Caregivers Required     Age       # Children Present

           1               4             1-14
                          5-12           1-17
                        Total children: up to 18

           2               4             1-29
                          5-12           1-35
                        Total children: up to 36

TABLE 9

Two-year-olds, Three-year-olds, and Four-year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                           3             1-9
                           4             1-9
                        Total children: up to 11

           2               2             1-13
                           3             1-20
                           4             1-20
                        Total children: up to 22

TABLE 10

Two-year-olds, Three-year-olds, and Five-to-twelve-year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                           3             1-11
                          5-12           1-11
                        Total children: up to 13

           2               2             1-13
                           3             1-24
                          5-12           1-24
                        Total children: up to 26

TABLE 11

Two-year-olds, Four-year-olds, and Five-to-twelve-year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                           4             1-12
                          5-12           1-12
                        Total: up to 14

           2               2             1-13
                           4             1-26

                          5-12           1-26
                        Total children: up to 28

TABLE 12

Three-year-olds, Four-year-olds, and Five-to-twelve-year-olds

# Caregivers Required     Age       # Children Present

           1               3             1-11
                           4             1-14
                          5-12           1-14
                        Total: up to 16

           2               3             1-23
                           4             1-30
                          5-12           1-30
                        Total children: up to 32

TABLE 13

Two-year-olds, Three-year-olds, Four-year-olds,
and Five-to-twelve-year-olds

# Caregivers Required     Age       # Children Present

           1               2             1-6
                           3             1-11
                           4             1-11
                          5-12           1-11
                        Total children: up to 14
           2               2             1-13
                           3             1-25
                           4             1-25
                          5-12           1-25
                        Total children: up to 28

(3)  Infants and toddlers may be included in mixed-age
groups only when 8 or fewer children are present in the group.

(4)  If more than 2 children who are younger than 24
months old are included in a mixed-age group, and the group
has more than 4 children, there shall be at least 2 caregivers
with the group.

(5)  During nap time only, the caregiver-to-child ratio may
double if:

(a)  all children in the group are at least 18 months old,
(b)  all children in the group are in a restful and nonactive

state, and
(c)  the caregiver supervising the napping children is able

to contact another on-site caregiver without leaving the children
unattended.

(6)  There shall be at least 2 caregivers present when there
is only one group of children on the premises and that group has
more than 8 children, or more than 2 infants or toddlers.

(7)  The provider's or an employee's child age 4 years or
older is not counted in the caregiver-to-child ratio when the
parent of the child is working at the facility, but the child shall
be counted in the group size.

(8)  Caregivers who are 16 or 17 years old may be included
in the caregiver-to-child ratio, but shall not have unsupervised
contact with any child in care.

(9)  Volunteers may be included in the caregiver-to-child
ratio if they:

(a)  are at least 16 years old,
(b)  receive at least 2.5 hours of preservice training before

counting in the caregiver-to-child ratio, and
(c)  complete at least 1.5 hours of child care training for

each month they volunteer 40 hours or more.
(10)  Student interns who are registered in a high school or

college child care course may count in the caregiver-to-child
ratio when requirements in R381-100-7(14)(a)-(c) are met.

(11)  Guests shall not count in caregiver-to-child ratios.
(12)  A center that has been constructed, licensed, and

continuously operated since 1 January 2004 is
exempt from maximum group size requirements if:
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(a)  the caregiver-to-child ratio is maintained, and
(b)  the required square footage for each group of children

is maintained.

R381-100-11.  Child Supervision and Security.
(1)  The provider shall ensure that caregivers provide and

maintain active supervision of each child at all times.
(2)  Active supervision shall include:
(a)  for children younger than 5 years of age, the caregiver

shall be physically present in the room or area with the children;
(b)  for school-age children, the caregiver shall be able to

hear the children and be close enough to intervene;
(c)  caregivers shall know the number of children in their

care at all times;
(d)  caregivers' attention shall be focused on the children

and not on caregivers' personal interests;
(e)  caregivers shall be aware of the entire group of children

even when interacting with a smaller group or an individual
child; and

(f)  caregivers shall position themselves so all children in
their assigned group are actively supervised.

(3)  When video cameras and mirrors are used to supervise
napping children:

(a)  the napping room shall be adjacent to a non-napping
room;

(b)  there shall be a staff member in the non-napping room;
(c)  cameras or mirrors shall be positioned so that every

child can be seen;
(d)  the staff member shall be able to see and hear each

child;
(e)  there shall be an open door without a barrier, such as

a gate, between the napping room and the non-napping room;
and

(f)  children who wake up shall be moved to the non-
napping room.

(4)  A blanket or other item shall not be placed over
sleeping equipment in such a way that prevents the caregiver
from seeing the sleeping child.

(5)  Whenever a child is in care, the child's parent shall
have access to their child and the areas used to care for their
child.

(6)  To maintain security and supervision of children, the
provider shall ensure that:

(a)  each child is signed in and out;
(b)  only parents or persons with written authorization from

the parent may sign out a child;
(c)  photo identification is required if the individual signing

the child in or out is unknown to the provider;
(d)  persons signing children in and out use identifiers,

such as a signature, initials, or electronic code;
(e)  the sign-in and sign-out records include the date and

time each child arrives and leaves; and
(f)  there is written permission from their parents if school-

age children sign themselves in and out.
(7)  In an emergency, the caregiver shall accept the parent's

verbal authorization to release a child when the caregiver can
confirm the identity of:

(a)  the person giving verbal authorization, and
(b)  the person picking up the child.
(8)  A six-week record of each child's daily attendance,

including sign-in and sign-out records, shall be kept on-site for
review by the Department.

R381-100-12.  Child Guidance and Interaction.
(1)  The provider shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  The provider shall inform parents, children, and those

who interact with the children of the center's behavioral
expectations and how any misbehavior will be handled.

(3)  Individuals who interact with the children shall guide
children's behavior by using positive reinforcement, redirection,
and by setting clear limits that promote children's ability to
become self-disciplined.

(4)  Caregivers shall use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others, or from destroying property.

(5)  Interactions with the children shall not include:
(a)  any form of corporal punishment or any action that

produces physical pain or discomfort such as hitting, spanking,
shaking, biting, or pinching;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds gentle, passive restraint;

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding food, rest, or toileting; or
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.
(6)  Any person who witnesses or suspects that a child has

been subjected to abuse, neglect, or exploitation shall
immediately notify Child Protective Services or law
enforcement as required in Utah Code Section 62A-4a-403 and
Section 62A-4a-411.

R381-100-13.  Child Safety and Injury Prevention.
(1)  The building, outdoor area, toys, and equipment shall

be used in a safe manner and as intended by the manufacturer to
prevent injury to children.

(2)  Poisonous and harmful plants shall be inaccessible to
children.

(3)  Sharp objects, edges, corners, or points that could cut
or puncture skin shall be inaccessible to children.

(4)  Choking hazards shall be inaccessible to children to
children younger than 3 years of age.

(5)  Strangulation hazards such as ropes, cords, chains, and
wires attached to a structure and long enough to encircle a
child's neck shall be inaccessible to children.

(6)  Tripping hazards such as unsecured flooring, rugs with
curled edges, or cords in walkways shall be inaccessible to
children.

(7)  For children younger than 5 years of age, empty plastic
bags large enough for a child's head to fit inside, latex gloves,
and balloons shall be inaccessible to children.

(8)  Standing water that measures 2 inches or deeper and 5
by 5 inches or greater in diameter shall be inaccessible to
children.

(9)  Toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials shall be:

(a)  inaccessible to children,
(b)  used according to manufacturer instructions, and
(c)  stored in containers labeled with their contents.
(10)  Items and substances that could burn a child or start

a fire shall be inaccessible, such as:
(a)  matches or cigarette lighters;
(b)  open flames;
(c)  hot wax or other substances; and
(d)  when in use, portable space heaters, wood burning

stoves, and fireplaces of all types.
(11)  Children shall be protected from items that cause

electrical shock such as:
(a)  live electrical wires; and
(b)  for children younger than 5 years of age, electrical

outlets and surge protectors without protective caps or safety
devices when not in use.

(12)  Unless used and stored in compliance with the Utah
Concealed Weapons Act or as otherwise allowed by law,
firearms such as guns, muzzles loaders, rifles, shotguns, hand
guns, pistols, and automatic guns shall:

(a)  be locked in a cabinet or area with a key, combination
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lock, or fingerprint lock; and
(b)  stored unloaded and separate from ammunition.
(13)  Weapons such as paintball guns, BB guns, airsoft

guns, sling shots, arrows, and mace shall be inaccessible to
children.

(14)  Alcohol, illegal substances, and sexually explicit
material shall be inaccessible, and shall not be used on the
premises, during offsite activities, or in center vehicles any time
a child is in care.

(15)  An outdoor source of drinking water, such as
individually labeled water bottles, a pitcher of water and
individual cups, or a working water fountain shall be available
to each child whenever the outside temperature is 75 degrees or
higher.

(16)  Areas accessible to children shall be free of heavy or
unstable objects that children could pull down on themselves,
such as furniture, unsecured televisions, and standing ladders.

(17)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(18)  Highchairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(19)  Infant walkers with wheels shall be inaccessible to
children.

(20)  In compliance with the Utah Indoor Clean Air Act,
tobacco, e-cigarettes, e-juice, e-liquids, and similar products
shall be inaccessible and not used:

(a)  in the facility or any other building when a child is in
care,

(b)  in any vehicle that is being used to transport a child in
care,

(c)  within 25 feet of any entrance to the facility or other
building occupied by a child in care, or

(d)  in any outdoor area or within 25 feet of any outdoor
area occupied by a child in care.

R381-100-14.  Emergency Preparedness and Response.
(1)  The provider shall post the center's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near each telephone in the center or in an area
clearly visible to anyone needing the information.

(2)  The provider shall keep first-aid supplies in the center,
including at least antiseptic, bandages, and tweezers.

(3)  The provider shall conduct fire evacuation drills
monthly.  Drills shall include a complete exit of all children,
staff, and volunteers from the building.

(4)  The provider shall document each fire drill, including:
(a)  the date and time of the drill,
(b)  the number of children participating,
(c)  the name of the person supervising the drill,
(d)  the total time to complete the evacuation, and
(e)  any problems encountered.
(5)  The provider shall conduct drills for disasters other

than fires at least once every 6 months.
(6)  The provider shall document each disaster drill,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power or water outage, or tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the name of the person supervising the drill; and
(e)  any problems encountered.
(7)  The provider shall vary the days and times on which

fire and other disaster drills are held.
(8)  The provider shall keep documentation of the previous

12 months of fire and disaster drills on-site for review by the
Department.

(9)  In case of an emergency or disaster, the provider and
employees shall follow procedures as outlined in the center's
health and safety plan unless otherwise instructed by emergency

personnel.
(10)  The provider shall give parents a written report of

every incident, accident, or injury involving their child:
(a)  the caregivers involved, the center director or director

designee, and the person picking up the child shall sign the
report on the day of occurrence; and

(b)  if school-age children sign themselves out of the
center, a copy of the report shall be sent to the parent on the day
following the occurrence.

(11)  If a child is injured and the injury appears serious but
not life-threatening, the child's parent shall be contacted
immediately.

(12)  In the case of a life-threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb:

(a)  emergency personnel shall be called immediately;
(b)  after emergency personnel are called, then the parent

shall be contacted; and
(c)  if the parent cannot be reached, staff shall try to contact

the child's emergency contact person.
(13)  If a child is injured while in care and receives medical

attention, or for a child fatality, the provider shall:
(a)  submit a completed accident report form to the

Department within the next business day of the incident; or
(b)  contact the Department within the next business day

and submit a completed accident report form within 5 business
days of the incident.

(14)  The provider shall keep a six-week record of every
incident, accident, and injury report on-site for review by the
Department.

R381-100-15.  Health and Infection Control.
(1)  The building, furnishings, equipment, and outdoor area

shall be kept clean and sanitary including:
(a)  walls, and flooring shall be clean and free of spills,

dirt, and grime;
(b)  areas and equipment used for the storage, preparation,

and service of food shall be clean and sanitary;
(c)  surfaces used by children shall be free of rotting food

or a build-up of food;
(d)  the building and grounds shall be free of a build-up of

litter, trash, and garbage; and
(e)  the facility shall be free of animal feces.
(2)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
pests.

(3)  All toys and materials including those used by infants
and toddlers shall be cleaned:

(a)  at least weekly or more often if needed,
(b)  after being put in a child's mouth and before another

child plays with the toy, and
(c)  after being contaminated by a body fluid.
(4)  Fabric toys and items such as stuffed animals, cloth

dolls, pillow covers, and dress-up clothes shall be machine
washable and washed weekly, and as needed.

(5)  Highchair trays shall be cleaned and sanitized before
each use.

(6)  Water play tables or tubs shall be cleaned and sanitized
daily, if used by the children.

(7)  Bathroom surfaces including toilets, sinks, faucets, and
counters shall be cleaned and sanitized each day.

(8)  Potty chairs shall be cleaned and sanitized after each
use.

(9)  Toilet paper shall be accessible to children and kept in
a dispenser.

(10)  The provider shall post handwashing procedures that
are readily visible from each handwashing sink and shall ensure
that the procedures are followed.

(11)  Staff and volunteers shall wash their hands
thoroughly with liquid soap and running water at required times
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including:
(a)  before handling or preparing food or bottles,
(b)  before and after eating meals and snacks or feeding a

child,
(c)  after using the toilet or helping a child use the toilet,
(d)  after contact with a body fluid,
(e)  when coming in from outdoors, and
(f)  after cleaning up or taking out garbage.
(12)  Caregivers shall teach children how to wash their

hands thoroughly and shall oversee handwashing whenever
possible.

(13)  The provider shall ensure that children wash their
hands thoroughly with liquid soap and running water at required
times including:

(a)  before and after eating meals and snacks,
(b)  after using the toilet,
(c)  after contact with a body fluid,
(d)  before using a water play table or tub, and
(e)  when coming in from outdoors.
(14)  Only single-use towels from a covered dispenser or an

electric hand dryer may be used to dry hands.
(15)  Personal hygiene items, such as toothbrushes, combs,

and hair accessories, shall not be shared and shall be stored so
they do not touch each other, or they shall be sanitized between
each use.

(16)  Pacifiers, bottles, and nondisposable drinking cups
shall:

(a)  be labeled with each child's name or individually
identified; and

(b)  not shared, or washed and sanitized before being used
by another child.

(17)  A child's clothing shall be promptly changed if the
child has a toileting accident.

(18)  Children's clothing that is wet or soiled from a body
fluid shall:

(a)  not be rinsed or washed at the center,
(b)  be placed in a leakproof container that is labeled with

the child's name, and
(c)  be returned to the parent, or
(d)  thrown away with parent consent.
(19)  Staff shall take precautions when cleaning floors,

furniture, and other surfaces contaminated by blood, urine,
feces, or vomit.  Except for diaper changes and toileting
accidents, staff shall:

(a)  wear waterproof gloves;
(b)  clean the surface using a detergent solution;
(c)  rinse the surface with clean water;
(d)  sanitize the surface;
(e)  throw away in a leakproof plastic bag the disposable

materials, such as paper towels, that were used to clean up the
body fluid;

(f)  wash and sanitize any nondisposable materials used to
clean up the body fluid, such as cleaning cloths, mops, or
reusable rubber gloves, before reusing them; and

(g)  wash their hands after cleaning up the body fluid.
(20)  A child who is ill with an infectious disease may not

be cared for at the center except when the child shows signs of
illness after arriving at the center.

(21)  When a child becomes ill while in care:
(a)  the provider shall contact the child's parent or, if the

parent cannot be reached, an individual listed as the emergency
contact to immediately pick up the child; and

(b)  if the child is ill with an infectious disease, the child
shall be made comfortable in a safe, supervised area that is
separated from the other children until the parent arrives.

(22)  When any child or employee has an infectious
disease, an unusual or serious illness, or a sudden onset of an
illness, the provider shall notify the local health department on
the day the illness is discovered.

(23)  The provider shall post a notice at the center when
any staff member or child has an infectious disease or parasite. 
The notice shall:

(a)  not disclose any personal identifiable information,
(b)  be posted in a conspicuous place where it can be seen

by all parents,
(c)  be posted and dated on the same day that the disease or

parasite is discovered, and
(d)  remain posted for at least 5 days.
(24)  To prevent contamination of food, the spread of

foodborne illnesses, and other diseases:
(a)  individuals who prepare food in the kitchen shall not

change diapers or help in toileting children;
(b)  caregivers who care for diapered children shall only

prepare food for the children in their care, and they shall not
prepare food outside of the room used by the diapered children
or prepare food for other children and adults in the facility; and

(c)  individuals with an infectious disease or showing
symptoms such as diarrhea, fever, and vomit shall not prepare
or serve foods.

R381-100-16.  Food and Nutrition.
(1)The provider shall ensure that each child age 2 years and

older is offered a meal or snack at least once every 3 hours.
(2)  When food for children's meals and/or snacks is

supplied by the provider:
(a)  the meal service shall meet local health department

food service regulations;
(b)  the foods that are served shall meet the nutritional

requirements of the USDA Child and Adult Care Food Program
(CACFP) whether or not the provider participates in the
CACFP;

(c)  the provider shall use the CACFP menus, the standard
Department-approved menus, or menus approved by a registered
dietician.  Dietitian approval shall be noted and dated on the
menus, and shall be current within the past 5 years;

(d)  the current week's menu shall be posted for review by
parents and the Department; and

(e)  providers who are not participating or in good standing
with the CACFP shall keep a six-week record of foods served at
each meal and snack.

(3)  The person who serves food to children shall:
(a)  be aware of the children in their assigned group who

have food allergies or sensitivities, and
(b)  ensure that the children are not served the food or

drink they are allergic or sensitive to.
(4)  Children's food shall be served on dishes, napkins, or

sanitary highchair trays, except an individual finger food, such
as a cracker, that may be placed directly in a child's hand.  Food
shall not be placed on a bare table.

(5)  Food and drink brought in by parents for their child's
use shall be:

(a)  labeled with the child's name,
(b)  refrigerated if needed, and
(c)  consumed only by that child.

R381-100-17.  Medications.
(1)  Nonrefrigerated medications shall be stored at least 48

inches above the floor or shall be locked.
(2)  Refrigerated medications shall be stored at least 36

inches above the floor or shall be locked, and if liquid, they
shall be stored in a separate leakproof container.

(3)  All over-the-counter and prescription medications
supplied by parents shall:

(a)  be labeled with the child's full name,
(b)  be kept in the original or pharmacy container,
(c)  have the original label, and
(d)  have child-safety caps.
(4)  The provider shall have a written medication
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permission form completed and signed by the parent before
administering any medication supplied by the parent for their
child.

(5)  The medication permission form shall include:
(a)  the name of the child,
(b)  the name of the medication,
(c)  written instructions for administration, and
(d)  the parent signature and the date signed.
(6)  The instructions for administering the medication shall

include:
(a)  the dosage,
(b)  how the medication will be given,
(c)  the times and dates to administer the medication, and
(d)  the disease or condition being treated.
(7)  If the provider supplies an over-the-counter medication

for children's use, the medication shall not be administered to
any child without previous parental consent for each instance it
is given.  The consent shall be:

(a)  prior written consent; or
(b)  verbal consent if the date and time of the consent is

documented, and is signed by the parent upon picking up their
child.

(8)  The caregiver administering the medication shall:
(a)  wash their hands,
(b)  check the medication label to confirm the child's name

if the parent supplied the medication,
(c)  check the medication label or the package to ensure

that a child is not given a dosage larger than that recommended
by the health care professional or manufacturer, and

(d)  administer the medication.
(9)  Immediately after administering a medication, the

caregiver giving the medication shall record the following
information:

(a)  the date, time, and dosage of the medication given;
(b)  any errors in administration or adverse reactions; and
(c)  their signature or initials.
(10)  The provider shall report a child's adverse reaction to

a medication or error in administration to the parent immediately
upon recognizing the reaction or error, or after notifying
emergency personnel if the reaction is life-threatening.

(11)  If the provider chooses not to administer medication
as instructed by the parent, the provider shall notify the parent
of their refusal to administer the medication before the time the
medication needs to be given.

(12)  The provider shall keep a six-week record of
medication permission and administration forms on-site for
review by the Department.

R381-100-18.  Activities.
(1)  The provider shall offer daily activities that support

each child's healthy physical, social, emotional, cognitive, and
language development.

(2)  Daily activities shall include outdoor play as weather
and air quality allow.

(3)  Physical development activities shall include light,
moderate, and vigorous physical activity for a daily total of at
least 15 minutes for every 2 hours children spend in the
program.

(4)  For each preschool and school-age group, the provider
shall post a daily schedule that includes:

(a)  activities that support children's healthy development,
and

(b)  the times activities occur including at least meal, snack,
nap or rest, and outdoor play times.

(5)  Toys, materials, and equipment needed to support
children's healthy development shall be available to the children.

(6)  Except for occasional special events, the children's
primary screen time activity on media such as television, cell
phones, tablets, and computers shall:

(a)  not be allowed for children 0 to 17 months old;
(b)  be limited for children 18 months to 4 years old to 1

hour per day, or 5 hours per week with a maximum screen time
of 2 hours per activity; and

(c)  be planned to address the needs of children 5 to 12
years old.

(7)  If swimming activities are offered or if wading pools
are used:

(a)  the provider shall obtain parental permission before
each child in care uses the pool;

(b)  caregivers shall stay at the pool supervising whenever
a child is in the pool or has access to the pool, and whenever a
wading pool has water in it;

(c)  diapered children shall wear swim diapers whenever
they are in the pool;

(d)  wading pools shall be emptied and sanitized after use
by each group of children;

(e)  if the pool is over 4 feet deep, there shall be a lifeguard
on duty who is certified by the Red Cross or other approved
certification program any time children have access to the pool;
and

(f)  lifeguards and pool personnel shall not count toward
the caregiver-to-child ratio.

(8)  If offsite activities are offered:
(a)  the provider shall obtain written parental consent

before each activity;
(b)  the required caregiver-to-child ratio and supervision

shall be maintained during the entire activity;
(c)  first aid supplies, including at least antiseptic, band-

aids, and tweezers shall be available;
(d)  children shall wear or carry with them the name and

phone number of the center;
(e)  children's names shall not be used on nametags, t-

shirts, or in other visible ways; and
(f)  there shall be a way for caregivers and children to wash

their hands with soap and water, or if there is no source of
running water, caregivers and children shall clean their hands
with wet wipes and hand sanitizer.

(9)  On every offsite activity, caregivers shall take the
written emergency information and releases for each child in the
group.  The information shall include:

(a)  the child's name,
(b)  the parent's name and phone number,
(c)  the name and phone number of a person to notify in

case of an emergency if the parent cannot be contacted,
(d)  the names of people authorized by the parents to pick

up the child, and
(e)  current emergency medical treatment and emergency

medical transportation releases.

R381-100-19.  Play Equipment.
(1)  The provider shall ensure that children using play

equipment use it safely and in the manner intended by the
manufacturer.

(2)  The highest designated play surface on stationary play
equipment used by infants or toddlers shall not exceed 3 feet in
height.

(3)  Swings used by infants or toddlers shall have enclosed
seats.

(4)  Stationary play equipment shall have a surrounding use
zone that extends from the outermost edge of the equipment. 
With the exception of swings, stationary play equipment that is:

(a)  used by infants or toddlers shall have at least a 3-foot
use zone if any designated play surface is higher than 18 inches,

(b)  used by preschoolers shall have at least a 6-foot use
zone if any designated play surface is higher than 20 inches, and

(c)  used by school-age children shall have at least a 6-foot
use zone if any designated play surface is higher than 30 inches.

(5)  The use zone in the front and rear of a single-axis,
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enclosed swing shall extend at least twice the distance of the
swing pivot point to the swing seat.

(6)  The use zone in the front and rear of a single-axis
swing shall extend at least twice the distance of the swing pivot
point to the ground.

(7)  The use zone for a multi-axis swing, such as a tire
swing, shall extend:

(a)  at least the measurement of the suspending rope or
chain plus 3 feet, if the swing is used by infants or toddlers; or

(b)  at least the measurement of the suspending rope or
chain plus 6 feet, if the swing is used by preschoolers or school-
age children.

(8)  The use zone for a merry-go-round shall extend:
(a)  at least 3 feet in all directions from its outermost edge

if the merry-go-round is used by infants or toddlers, or
(b)  at least 6 feet in all directions from its outermost edge

if the merry-go-round is used by preschoolers or school-age
children.

(9)  The use zone for a spring rocker shall extend:
(a)  at least 3 feet from the outermost edge of the rocker

when at rest; or
(b)  at least 6 feet from the outermost edge of the rocker

when at rest if the seat is higher than 20 inches, and the rocker
is used by preschoolers or school-age children.

(10)  The following use zones shall not overlap the use
zone of any other piece of play equipment:

(a)  the use zone in front of a slide;
(b)  the use zone in the front and rear of any single-axis

swing, including a single-axis enclosed swing;
(c)  the use zone of a multi-axis swing; and
(d)  the use zone of a merry-go-round if the platform

diameter measures 20 inches or more.
(11)  Unless prohibited in R381-100-19(10), the use zones

of play equipment may overlap when:
(a)  the equipment is used by infants or toddlers, and there

is at least 3 feet between the pieces of equipment; or
(b)  the equipment is used by preschoolers or school-age

children and there is at least 6 feet between the pieces of
equipment if the designated play surface is 30 inches or lower,
or there is at least 9 feet between the pieces of equipment if the
designated play surface is higher than 30 inches.

(12)  Stationary play equipment without moving parts
children sit or stand on shall not be placed on concrete, asphalt,
dirt, a bare floor, or any other hard surface, but may be placed
on grass or other cushioning, if the highest designated play
surface measures between:

(a)  6 to 18 inches if used by infants or toddlers,
(b)  6 to 20 inches if used by preschoolers, and
(c)  6 to 30 inches if used by school-age children.
(13)  Protective cushioning shall cover the entire surface of

each required use zone and its depth or thickness shall be
determined by the highest designated play surface of the
equipment.

(14)  If sand, gravel, or shredded tires are used as
protective cushioning, the depth of the material shall meet the
CPSC guidelines in Table 14.

(a)  the provider shall ensure that the cushioning is
periodically checked for compaction and loosened to the depth
listed in Table 14 if compacted; and

(b)  if the material cannot be loosened due to extreme
weather conditions, the provider shall not allow children to play
on the equipment until the material can be loosened to the
required depth.

TABLE 14

Depths of Protective Cushioning Required
for Sand, Gravel, and Shredded Tires

Highest Designated
Play Surface,

Climbing Bar, or
Swing Pivot Point  Fine   Coarse  Fine    Medium    Shredded
                   Sand    Sand   Gravel   Gravel   Tires

4' high or less    6"      6"       6"      6"       6"
Over 4' up to 5'   6"      6"       6"      6"       6"
Over 5' up to 6'   6"      9"       6"      9"       6"
Over 6' up to 7'   9"      not      9"      not      6"
                           allowed          allowed
Over 7' up to 8'   9"      not      9"      not      6"
                           allowed          allowed
Over 8' up to 9'   9"      not      9"      not      6"
                           allowed          allowed
Over 9' up to 10'  not     not      9"      not      6"
                   allowed allowed          allowed
Over 10' up to 11' not     not      not     not      6"
                   allowed allowed  allowed allowed
Over 11' up to 12' not     not      not     not      6"
                   allowed allowed  allowed allowed

(15)  If shredded wood products are used as protective
cushioning:

(a)  the provider shall keep on-site for review by the
Department documentation from the manufacturer that the wood
product meets ASTM Specification F1292,

(b)  there shall be adequate drainage under the material,
and

(c)  the depth of the shredded wood shall meet the CPSC
guidelines in Table 15.

TABLE 15

Depths of Protective Cushioning Required
for Shredded Wood Products

Highest Designated
Play Surface,
Climbing Bar, or
Swing Pivot Point    Engineered    Wood   Double Shredded
                     Wood Fibers   Chips     Bark Mulch

4' high or less         6"          6"         6"
Over 4' up to 5'        6"          6"         6"
Over 5' up to 6'        6"          6"         6"
Over 6' up to 7'        9"          6"         9"
Over 7' up to 8'        9"          9"         9"
Over 8' up to 9'        9"          9"         9"
Over 9' up to 10'       9"          9"         9"
Over 10' up to 11'      9"          9"         9"
Over 11'                9"         not         not
                                   allowed     allowed

(16)  If a unitary cushioning is used, the provider shall
ensure that the material meets the standard established in ASTM
Specification F1292.  The provider shall maintain on-site for
review by the Department documentation from the manufacturer
that the material meets these specifications.

(17)  If a unitary cushioning is used, the provider shall
ensure that the cushioning material is securely installed, so that
it cannot become displaced when children jump, run, walk, land,
or move on it, or be moved by children picking it up.

(18)  A play equipment platform that is more than:
(a)  18 inches above the floor or ground and used by

infants or toddlers shall have a protective barrier that is at least
24 inches high,

(b)  30 inches above the floor or ground and used by
preschoolers shall have a protective barrier that is at least 29
inches high, and

(c)  48 inches above the floor or ground and used by
school-age children shall have a protective barrier that is at least
38 inches high.

(19)  There shall be no gap greater than 3-1/2 inches in or
under a required protective barrier on a play equipment
platform.

(20)  Stationary play equipment shall be stable and securely
anchored.

(21)  There shall be no trampolines on the premises that are
accessible to any child in care.

(22)  There shall be no entrapment hazards on or within the
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use zone of any piece of stationary play equipment.
(23)  There shall be no strangulation hazards on or within

the use zone of any piece of stationary play equipment.
(24)  There shall be no crush, shearing, or sharp edge

hazards on or within the use zone of any piece of stationary play
equipment.

(25)  There shall be no tripping hazards such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

R381-100-20.  Transportation.
If transportation services are offered:
(1)  For each child being transported, the provider shall

have a transportation permission form:
(a)  signed by the parent, and
(b)  on-site for review by the Department.
(2)  Each vehicle used for transporting children shall:
(a)  be enclosed with a roof or top,
(b)  be equipped with safety restraints,
(c)  have a current vehicle registration,
(d)  be maintained in a safe and clean condition, and
(e)  contain first aid supplies, including at least antiseptic,

band-aids, and tweezers.
(3)  The safety restraints in each vehicle that transports

children shall:
(a)  be appropriate for the age and size of each child who

is transported, as required by Utah law;
(b)  be properly installed; and
(c)  be in safe condition and working order.
(4)  The driver of each vehicle who is transporting children

shall:
(a)  be at least 18 years old;
(b)  have and carry with them a current, valid driver's

license for the type of vehicle being driven;
(c)  have with them the written emergency contact

information for each child being transported;
(d)  ensure that each child being transported is in an

individual safety restraint that is used according to Utah law;
(e)  ensure that the inside vehicle temperature is between

60-85 degrees Fahrenheit;
(f)  never leave a child in the vehicle unattended by an

adult;
(g)  ensure that children stay seated while the vehicle is

moving;
(h)  never leave the keys in the ignition when not in the

driver's seat; and
(i)  ensure that the vehicle is locked during transport.
(5)  When the provider walks or uses public transportation

to transport children to or from the facility, the provider shall
ensure that:

(a)  each child being transported has a completed
transportation permission form signed by their parent,

(b)  a caregiver goes with the children and actively
supervises them,

(c)  the caregiver-to-child ratio is maintained, and
(d)  caregivers take each child's written emergency contact

information and releases with them.

R381-100-21.  Animals.
(1)  The provider shall inform parents of the kinds of

animals allowed at the facility.
(2)  There shall be no animal on the premises that:
(a)  is naturally aggressive;
(b)  has a history of dangerous, attacking, or aggressive

behavior; or
(c)  has a history of biting even one person.
(3)  Animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(4)  There shall be no animal or animal equipment in food
preparation or eating areas.

(5)  Children younger than 5 years of age shall not assist
with the cleaning of animals or animal cages, pens, or
equipment.

(6)  If school-age children help in the cleaning of animals
or animal equipment, the children shall wash their hands
immediately after cleaning the animal or equipment.

(7)  Children and staff shall wash their hands immediately
after playing with or touching reptiles and amphibians.

(8)  Dogs, cats, and ferrets that are housed at the facility
shall have current rabies vaccinations.

(9)  The provider shall keep current animal vaccination
records on-site for review by the Department.

R381-100-22.  Rest and Sleep.
(1)  The provider shall offer children in care a daily

opportunity for rest or sleep in an environment with subdued
lighting, a low noise level, and freedom from distractions.

(2)  Nap or rest times shall not be scheduled for more than
2 hours daily.

(3)  A separate crib, cot, mat, or other sleeping equipment
shall be used for each child during nap times.

(4)  Sleeping equipment shall be kept in good repair,
including mats and mattresses that shall have smooth,
waterproof surfaces.

(5)  Each crib shall:
(a)  have a tight-fitting mattress;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
cannot sit up without assistance;

(d)  not have strings, cords, ropes, or other entanglement
hazards on the crib or within reach of the child; and

(e)  meet CPSC standards.
(6)  When in use, sleeping equipment such as cribs, cots,

and mats shall be placed at least 2 feet apart.
(7)  Sleeping equipment shall not block exits.
(8)  During nap time, a sheet and blanket or acceptable

alternative shall be made available to each child 12 months or
older.  These items shall be:

(a)  clearly assigned to one child,
(b)  stored separately from other children's bedding, and
(c)  laundered as needed, but at least once a week, and

before use by another child.
(9)  Sleeping equipment that is clearly assigned to and used

by an individual child shall be cleaned and sanitized as needed
and at least weekly.

(10)  Sleeping equipment that is not clearly assigned to and
used by an individual child shall be cleaned and sanitized before
each use.

(11)  The provider shall store sleeping equipment so that:
(a)  the surfaces children sleep on do not touch each other,

or
(b)  the provider shall clean and sanitize sleeping

equipment before each use.

R381-100-23.  Diapering.
If the provider accepts children who wear diapers:
(1)  The provider shall post diapering procedures at each

diapering station and ensure that they are followed.
(2)  Caregivers shall ensure that each child's diaper is:
(a)  checked at least once every 2 hours,
(b)  promptly changed when wet or soiled, and
(c)  checked as soon as a sleeping child awakens.
(3)  Caregivers shall change children's diapers at a

diapering station.  Diapers shall not be changed on surfaces used
for any other purpose.
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(4)  The diapering surface shall be smooth, waterproof, and
in good repair.

(5)  Each diapering station shall be equipped with railings
to prevent a child from falling when being diapered.

(6)  Caregivers shall not leave children unattended on the
diapering surface.

(7)  Caregivers shall clean and sanitize the diapering
surface after each diaper change, or use a disposable, waterproof
diapering surface that is thrown away after each diaper change.

(8)  Caregivers shall wash their hands after each diaper
change.

(9)  Caregivers shall place wet and soiled disposable
diapers:

(a)  in a container that has a disposable plastic lining and
a tight-fitting lid,

(b)  directly in an outdoor garbage container that has a
tight-fitting lid, or

(c)  in a container that is inaccessible to children.
(10)  Indoor containers where wet and soiled diapers are

placed shall be cleaned and sanitized each day.
(11)  If cloth diapers are used:
(a)  they shall not be rinsed at the facility; and
(b)  they shall be placed directly into a leakproof container

that is inaccessible to any child and labeled with the child's
name, or placed in a leakproof diapering service container.

R381-100-24.  Infant and Toddler Care.
If the provider cares for infants or toddlers:
(1)  Each awake infant and toddler shall receive positive

physical and verbal interaction with a caregiver at least once
every 20 minutes.

(2)  To stimulate their healthy development, the provider
shall ensure that infants receive daily interactions with adults;
including on the ground interaction and closely supervised time
spent in the prone position for infants less than 6 months of age.

(3)  Infant and toddler areas shall not be used to pass
through or access other indoor and outdoor areas.

(4)  Infants and toddlers shall play in the same enclosed
outdoor space with older children only when there are 8 or
fewer children in the group.

(5)  Caregivers shall respond promptly to infants and
toddlers who are in emotional distress due to conditions such as
hunger, fatigue, a wet or soiled diaper, fear, teething, or illness.

(6)  For their healthy development, safe toys shall be
available for infants and toddlers.  There shall be enough toys
accessible to each infant and toddler in the group to engage in
play.

(7)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(8)  An awake infant or toddler shall not be confined for
more than 30 minutes in any piece of equipment, such as a
swing, high chair, crib, playpen, or other similar piece of
equipment.

(9)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(10)  Infants and toddlers shall not have access to objects
made of styrofoam.

(11)  Each infant and toddler shall be allowed to eat and
sleep on their own schedule.

(12)  Baby food, formula, or breast milk that is brought
from home for an individual child's use shall be:

(a)  labeled with the child's name;
(b)  labeled with the date and time of preparation or

opening of the container, such as a jar of baby food;
(c)  kept refrigerated if needed; and
(d)  discarded within 24 hours of preparation or opening,

except for unprepared powdered formula or dry food.
(13)  If an infant is unable to sit upright and hold their own

bottle, a caregiver shall hold the infant during bottle feeding. 
Bottles shall not be propped.

(14)  The caregiver shall swirl and test warm bottles for
temperature before feeding to children.

(15)  Formula and milk, including breast milk, shall be
discarded after feeding or within 2 hours of starting a feeding.

(16)  Caregivers shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter, and shall cut solid foods for
toddlers into pieces no larger than 1/2 inch in diameter.

(17)  Infants shall sleep in equipment designed for sleep
such as a crib, bassinet, porta-crib or play pen.  An infant shall
not be placed to sleep on a mat, cot, pillow, bouncer, swing, car
seat, or other similar piece of equipment unless the provider has
written permission from the infant's parent.

(18)  Infants shall be placed on their backs for sleeping
unless there is documentation from a health care provider
requiring a different sleep position.

(19)  Soft toys, loose blankets, or other objects shall not be
placed in cribs while in use by sleeping infants.

(20)  Caregivers shall document each infant's eating and
sleeping patterns each day.  The record shall:

(a)  be completed within an hour of each feeding or nap,
and

(b)  include the infant's name, the food and beverages
eaten, and the times the infant slept.

(21)  Within an hour of each infant or toddler's diaper
change, caregivers shall record:

(a)  the infant or toddler's name,
(b)  the time of the diaper change, and
(c)  whether the diaper was dry, wet, soiled, or both.
(22)  The provider shall maintain on-site for review by the

Department a six-week record of:
(a)  the eating and sleeping patterns for each infant; and
(b)  the diaper changes for each infant and toddler.

KEY:  child care facilities, child care, child care centers
August 10, 2018 26-39-203(1)(a)
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R392.  Health, Disease Control and Prevention,
Environmental Services.
R392-600.  Illegal Drug Operations Decontamination
Standards.
R392-600-1.  Authority and Purpose.

(1)  This rule is authorized under Section 19-6-906.
(2)  This rule sets decontamination and sampling standards

and best management practices for the inspection and
decontamination of property contaminated by illegal drug
operations.

R392-600-2.  Definitions.
The following definitions apply in this rule:
(1)  "Background concentration" means the level of a

contaminant in soil, groundwater or other media up gradient
from a facility, practice or activity that has not been affected by
the facility, practice or activity; or other facility, practice or
activity.

(2)  "Decontamination specialist" means an individual who
has met the standards for certification as a decontamination
specialist and has a currently valid certificate issued by the
Waste Management and Radiation Control, as defined under
Utah Code Subsection 19-6-906(2).

(3)  "Chain-of-custody protocol" means a procedure used
to document each person that has had custody or control of an
environmental sample from its source to the analytical
laboratory, and the time of possession of each person.

(4)  "Characterize" means to determine the quality or
properties of a material by sampling and testing to determine the
concentration of contaminants, or specific properties of the
material such as flammability or corrosiveness.

(5)  "Combustible" means vapor concentration from a
liquid that has a flash point greater than 100 degrees F.

(6)  "Composite sample" means the combination of up to
3 individual wipe (grab) samples into one submission for
analysis by a laboratory.  The composite sample result will be
the average or standardized result in units of micrograms of
methamphetamine per 100 square centimeters.

(7)  "Confirmation sampling" means collecting samples by
a certified decontamination specialist during a preliminary
assessment or upon completion of decontamination activities.
Only confirmation sampling can be used to confirm that
contamination is below the decontamination standards outlined
in this rule.

(8)  "Contaminant" means a hazardous material.
(9)  "Contamination" or "contaminated" means: a) polluted

by hazardous materials that cause property to be unfit for human
habitation or use due to immediate or long-term health hazards;
or b) that a property is polluted by hazardous materials as a
result of the use, production, or presence of methamphetamine
in excess of decontamination standards adopted by the
Department of Health under Section 26-51-201, as defined
under Utah Code Subsection 19-6-902 (3).

(10)  "Corrosive" means a material such as acetic acid,
acetic anhydride, acetyl chloride, ammonia (anhydrous),
ammonium hydroxide, benzyl chloride, dimethylsulfate,
formaldehyde, formic acid, hydrogen chloride/hydrochloric acid,
hydrobromic acid, hydriodic acid, hydroxylamine, methylamine,
methylene chloride (dichloromethane, methylene dichloride),
methyl methacrylate, nitroethane, oxalylchloride,perchloric acid,
phenylmagnesium bromide, phosphine, phosphorus oxychloride,
phosphorus pentoxide, sodium amide (sodamide), sodium metal,
sodium hydroxide, sulfur trioxide, sulfuric acid, tetrahydrofuran,
thionyl chloride or any other substance that increases or
decreases the pH of a material and may cause degradation of the
material.

(11)  "Decontamination" means treatment or removal of
contamination by a decontamination specialist or owner of
record to reduce concentrations of contaminants below the

decontamination standards.
(12)  "Decontamination standards" means the levels or

concentrations of contaminants that must be met to demonstrate
that contamination is not present or that decontamination has
successfully removed the contamination.

(13)  "Delineate" means to determine the nature and extent
of contamination by sampling, testing, or investigating.

(14)  "Easily cleanable" means an object and its surface
that can be cleaned by detergent solution applied to its surface
in a way that would reasonably be expected to remove dirt from
the object when rinsed and to be able to do so without damaging
the object or its surface finish.

(15)  "Ecstasy" means 3,4-methylenedioxy-
methamphetamine (MDMA).

(16)  "EPA" means the United States Environmental
Protection Agency.

(17)  "EPA Method 8015B" means the EPA approved
method for determining the concentration of various non-
halogenated volatile organic compounds and semi-volatile
organic compounds by gas chromatography/flame ionization
detector.

(18)  "EPA Method 6010B" means the EPA approved
method for determining the concentration of various heavy
metals by inductively coupled plasma.

(19)  "EPA Method 8260B" means the EPA approved
method for determining the concentration of various volatile
organic compounds by gas chromatograph/mass spectrometer.

(20)  "FID" means flame ionization detector.
(21)  "Flammable" means vapor concentration from a

liquid that has a flash point less than 100 degree F.
(22) "Grab Sample" means one sample collected from a

single, defined area or media at a given time and location.
(23)  "Hazardous materials" has the same meaning as

"hazardous or dangerous materials" as defined in Section 58-
37d-3; and includes any illegally manufactured controlled
substances.

(24)  "Hazardous waste" means toxic materials to be
discarded as directed in 40 CFR 261.3.

(25)  "HEPA" means high-efficiency particulate air and
indicates the efficiency of an air filter or air filtration system.

(26)  "Impacted groundwater" means water present beneath
ground surface that contains concentrations of a contaminant
above the UGWQS.

(27)  "Impacted soil" means soil that contains
concentrations of a contaminant above background or EPA
residential Risk Based Screening Concentrations as contained
in the document listed in R392-600-8.

(28)  "LEL/O2" means lower explosive limit/oxygen.
(29)  "Negative pressure enclosure" means an air-tight

enclosure using a local exhaust and HEPA filtration system to
maintain a lower air pressure in the work area than in any
adjacent area and to generate a constant flow of air from the
adjacent areas into the work area.

(30)  "Non-porous" means resistant to penetration of
liquids, gases, powders and includes non-permeable substance
or materials, that are sealed such as, concrete floors, wood
floors, ceramic tile floors, vinyl tile floors, sheet vinyl floors,
painted drywall or sheet rock walls or ceilings, doors,
appliances, bathtubs, toilets, mirrors, windows, counter-tops,
sinks, sealed wood, metal, glass, plastic, and pipes.

(31)  "Non-confirmation sampling" means collecting
samples by any party other than a certified decontamination
specialist.

(32)  "Owner of record" means (a) The owner of property
as shown on the records of the county recorder in the county
where the property is located; and (b) may include an
individual, financial institution, company, corporation, or other
entity.

(33)  "Personal protective equipment" means various types
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of clothing such as suits, gloves, hats, and boots, or apparatus
such as facemasks or respirators designed to prevent inhalation,
skin contact, or ingestion of hazardous chemicals.

(34)  "PID" means photo ionization detector.
(35)  "Porous" means material easily penetrated or

permeated by gases, liquids, or powders such as carpets,
draperies, bedding, mattresses, fabric covered furniture, pillows,
drop ceiling or other fiber-board ceiling panels, cork paneling,
blankets, towels, clothing, and cardboard or any other material
that is worn or not properly sealed.

(36)  "Preliminary assessment" means an evaluation of a
property to define all areas that are contaminated and delineate
the extent of contamination.  The preliminary assessment
consists of an on-site evaluation conducted by the
decontamination specialist or owner of record to gather
information to demonstrate that contamination is not present
above the decontamination standards or to enable development
of a workplan outlining the most appropriate method to
decontaminate the property.

(37)  "Properly disposed" means to discard at a licensed
facility in accordance with all applicable laws and not reused or
sold.

(38)  "Property" means: (a) any property, site, structure,
part of a structure, or the grounds, surrounding a structure; and
(b) includes single-family residences, outbuildings, garages,
units of multiplexes, condominiums, apartment buildings,
warehouses, hotels, motels, boats, motor vehicles, trailers,
manufactured housing, shops, or booths.

(39)  "Return air housing" means the main portion of an air
ventilation system where air from the livable space returns to the
air handling unit for heating or cooling.

(40)  "Sample location" means the actual place where an
environmental sample was obtained, including designation of
the room, the surface (wall, ceiling, appliance, etc), and the
direction and distance from a specified fixed point (corner, door,
light switch, etc).

(41)  "Services" means the activities performed by
decontamination specialist in the course of decontaminating
residual contamination from the manufacturing of illegal drugs
or from the storage of chemicals used in manufacturing illegal
drugs and includes not only the removal of any contaminants but
inspections and sampling.

(42)  "Toxic" means hazardous materials in sufficient
concentrations that they can cause local or systemic detrimental
effects to people.

(43)  "UGWQS" means the Utah Ground Water Quality
Standards established in R317-6-2.

(44)  "VOA" means volatile organic analyte.
(45)  "VOCs" means volatile organic compounds or

organic chemicals that can evaporate at ambient temperatures
used in the manufacture illegal drugs such as acetone,
acetonitrile, aniline, benzene, benzaldehyde, benzyl chloride,
carbon tetrachloride, chloroform, cyclohexanone, dioxane,
ethanol, ethyl acetate, ethyl ether, Freon 11, hexane,
isopropanol, methanol, methyl alcohol, methylene chloride,
naphtha, nitroethane, petroleum ether, petroleum distillates,
pyridine, toluene, o-toluidine, and any other volatile organic
chemical that may be used to manufacture illegal drugs.

(46)  "Waste" means refuse, garbage, or other discarded
material, either solid or liquid.

R392-600-3.  Preliminary Assessment Procedures.
(1)  The local health department shall notify owner of

record of test results reported to the local health department
indicating that a property is potentially contaminated.

(a)  If the test results were from non-confirmation
sampling, the owner of record may obtain confirmation
sampling, performed by a certified decontamination specialist,
within 10 days of receipt of the notice and provide the local

health department with the confirmation sampling test results.
(b)  If the test results were from confirmation sampling, the

local health department shall direct the owner of record to
decontaminate the property as outlined in the following
sections.

(2)  The decontamination specialist or owner of record
shall determine the nature and extent of damage and
contamination of the property from illegal drug operations by
performing a preliminary assessment prior to decontamination
activities.  Contamination may be removed prior to approval of
the work plan as necessary to abate an imminent threat to human
health or the environment. If there was a fire or an explosion in
the contaminated portion of the property that appears to have
compromised its structural integrity, the decontamination
specialist or owner of record shall obtain a structural assessment
of the contaminated portion of the property prior to initiating the
preliminary assessment.

(3)  To conduct the preliminary assessment, the
decontamination specialist or owner of record shall:

(a)  request and review copies of any law enforcement,
state agency or other report regarding illegal drug activity or
suspected illegal drug activity at the property;

(b)  evaluate all information obtained regarding the nature
and extent of damage and contamination;

(c)  determine the method of illegal drug manufacturing
used;

(d)  determine the chemicals involved in the illegal drug
operation;

(e)  determine specific locations where processing and
illegal drug activity took place or was suspected and where
hazardous materials were stored and disposed;

(f)  use all available information to delineate areas of
contamination;

(g)  develop procedures to safely enter the property in order
to conduct a preliminary assessment;

(h)  wear appropriate personal protective equipment for the
conditions assessed;

(i)  visually inspect all portions of the property, including
areas outside of any impacted structure to document where
stained materials or surfaces are visible, drug production took
place, hazardous materials were stored, and burn pits or illegal
drug operation trash piles may have been or are currently
present;

(j)  determine whether the property contains a septic system
on-site and if there has been a release to the system as a result
of the illegal drug operations;

(k)  determine the locations of the ventilation system
components in the areas of contamination;

(l)  conduct and document appropriate testing for corrosive,
flammable, combustible, and toxic atmospheres during the
initial entry in the contaminated portion of the property using
instruments such as a LEL/O2 meter, pH paper, PID, FID, or
equivalent equipment; and

(m)  if decontamination is not anticipated due to the lack
of supporting evidence of decontamination, obtain confirmation
samples to demonstrate compliance with the decontamination
standards using the methodology specified in this rule.

(4)  If the preliminary assessment does not reveal the
presence of contamination above the decontamination standards
specified in this rule, the decontamination specialist or owner of
record may request that the property be removed from the list of
contaminated properties as specified in 19-6-903 provided that:

(a)  a final report documenting the preliminary assessment
is submitted to the local health department by the owner of
record and decontamination specialist if one was involved in
conducting the preliminary assessment; and

(b)  the local health department concurs with the
recommendations contained in the report specified in (a).

(5)  If the preliminary assessment reveals the presence of
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contamination, the decontamination specialist or owner of
record shall proceed according to R392-600-4 through R392-
600-7.  The contaminated portions of the property shall be kept
secure against un-authorized access until the work plan has been
submitted, any required permit is issued, and the property has
been decontaminated to the standards established in this rule.

R392-600-4.  Work Plan.
(1)  Prior to performing decontamination of the property,

the decontamination specialist or owner of record shall prepare
a written work plan that contains:

(a)  complete identifying information of the property, such
as street address, mailing address, owner of record, legal
description, county tax or parcel identification number, or
vehicle identification number if a mobile home, trailer or boat;

(b)  if applicable, the certification number of the
decontamination specialist who will be performing
decontamination services on the contaminated portion of the
property;

(c)  copies of the decontamination specialist's current
certification;

(d)  photographs of the property;
(e)  a description of the areas of contamination, and areas

that are considered not contaminated, including any information
that may be available regarding locations where illegal drug
processing was performed, hazardous materials were stored and
stained materials and surfaces were observed;

(f)  a description of contaminants that may be present on
the property;

(g)  results of any testing conducted for corrosive,
flammable, combustible, and toxic atmospheres during the
initial entry in the contaminated portion of the property, such as
by a LEL/O2 meter, pH paper, PID, FID, or equivalent
equipment;

(h)  a description of the personal protective equipment to
be used while in or on the contaminated portion of the property;

(i)  the health and safety procedures that will be followed
in performing the decontamination of the contaminated portion
of the property;

(j)  a detailed summary of the decontamination to be
performed based on the findings and conclusions of the
Preliminary Assessment, which summary shall include:

(i)  all surfaces, materials or articles to be removed;
(ii)  all surfaces, materials and articles to be cleaned on-

site;
(iii)  all procedures to be employed to remove or clean the

contamination, including areas of contamination as well as those
areas that are not contaminated;

(iv)  all locations where decontamination will commence;
(v)  all containment and negative pressure enclosure plans;

and
(vi)  personnel decontamination procedures to be employed

to prevent the spread of contamination;
(k)  the shoring plan, if an assessment of the structural

integrity was conducted and it was determined that shoring was
necessary, including a written description or drawing that shows
the structural supports required to safely occupy the building
during decontamination;

(l)  a complete description of the proposed post-
decontamination confirmation sampling locations, parameters,
techniques and quality assurance requirements;

(m)  the names of all individuals who gathered samples, the
analytical laboratory performing the testing, and a copy of the
standard operating procedures for the analytical method used by
the analytical laboratory;

(n)  a description of disposal procedures and the anticipated
disposal facility;

(o)  a schedule outlining time frames to complete the
decontamination process; and

(p)  all available information relating to the contamination
and the property based on the findings and conclusions of the
preliminary assessment.

(2)  Prior to implementing the work plan, it must first be:
(a)  approved in writing by the owner of record and, if one

is involved, the decontamination specialist who will execute the
work plan; and

(b)  submitted to the local health department with
jurisdiction over the county in which the property is located.

(3)  The owner of record, and any decontamination
specialist involved in executing the work plan shall retain the
work plan for a minimum of three years after completion of the
work plan and the removal of the property from the
contaminated-properties list.

(4)  All information required to be included in the work
plan shall be keyed to or contain a reference to the appropriate
subsection of this rule.

R392-600-5.  Decontamination Procedures.
(1)  The decontamination specialists, and owner of record

shall comply with all applicable federal, state, municipal, and
local laws, rules, ordinances, and regulations in
decontaminating the property.

(2)  The decontamination specialist or owner of record
shall be present on the property during all decontamination
activities.

(3)  The decontamination specialist or owner of record
shall conduct the removal of the contamination from the
property, except for porous materials from areas not
contaminated that may be cleaned as outlined in sub-section
R392-600-5(11).

(4)  The decontamination specialist or owner of record
shall see that doors or other openings from areas requiring
decontamination shall be partitioned from all other areas with at
least 4-mil plastic sheeting or equivalent before beginning
decontamination to prevent contamination of portions of the
property that have not been impacted by illegal drug operations.

(5)  Ventilation Cleaning Procedures.
(a)  Air registers shall be removed and cleaned as outlined

in subsection R392-600-5(11).
(b)  All air register openings shall be covered by temporary

filter media.
(c)  A fan-powered HEPA filter collection machine shall be

connected to the ductwork to develop negative air pressure in
the ductwork.

(d)  Air lances, mechanical agitators, or rotary brushes shall
be inserted into the ducts through the air register openings to
loosen all dirt, dust and other materials.

(e)  The air handler units, including the return air housing,
coils, fans, systems, and drip pan shall be cleaned as required in
subsection R392-600-5(11).

(f)  All porous linings or filters in the ventilation system
shall be removed and properly disposed.

(g)  The ventilation system shall be sealed off at all
openings with at least 4-mil plastic sheeting, or other barrier of
equivalent strength and effectiveness, to prevent
recontamination until the contaminated portion of the property
meets the decontamination standards in R392-600-6(2) and (3).

(6)  Procedures for Contaminated Areas.
(a)  All stained materials from the illegal drug operations

shall be removed and properly disposed, unless the
decontamination specialist or owner of record determines that
cleaning and testing can be performed and can demonstrate
based on results of confirmation sampling and testing that the
materials meet the decontamination standards contained in
subsections R392-600-6(2) and (3).

(b)  All non-porous surfaces such as floors, walls, ceilings,
mirrors, window, doors, appliances, and non-fabric furniture
may be cleaned to the point of stain removal and left in place or
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removed and properly disposed.  After on-site cleaning, the
decontamination specialist shall test all surfaces to verify
compliance with the decontamination standards contained in
R392-600-6(2) and (3).

(c)  All exposed concrete surfaces shall be thoroughly
cleaned as outlined in R392-600-5(11) and tested to meet the
decontamination standards contained in R392-600-6(2) and (3)
or may be removed and properly disposed.

(d)  All appliances shall be removed and properly disposed,
unless the decontamination specialist or owner of record
determines that cleaning and testing can be performed and can
demonstrate based on results of confirmation sampling and
testing that the materials meet the decontamination standards
contained in subsections R392-600-6(2) and (3).  Only smooth
and easily cleanable surfaces may be decontaminated on site and
only in accordance subsection R392-600-5(11).  After on-site
cleaning, the decontamination specialist shall test all surfaces to
verify compliance with the decontamination standards contained
in R392-600-6(2) and (3).  For appliances such as ovens that
have insulation, a 100 square centimeter portion of the
insulation shall also be tested.  If the insulation does not meet
the decontamination standards contained in R392-600-6(2) and
(3), the insulated appliances shall be removed and properly
disposed.

(e)  Porous materials with no evidence of staining or
contamination may be cleaned by HEPA vacuuming and one of
the following methods:

(i)  Steam cleaning:  Hot water and detergent shall be
injected into the porous materials under pressure to agitate and
loosen any contamination.  The water and detergent solution
shall then be extracted from the porous material by a wet
vacuum.

(ii)  Detergent and water solution:  porous materials shall
be washed in a washing machine with detergent and water for at
least 15 minutes.  The porous materials shall be rinsed with
water.  This procedure shall be repeated at least two additional
times using new detergent solution and rinse water.

(f)  Doors or other openings to areas with no visible
contamination shall be partitioned from all other areas with at
least 4-mil plastic sheeting or equivalent after being cleaned to
avoid re-contamination.

(g)  Spray-on acoustical ceilings shall be left undisturbed,
and shall be sampled and tested for asbestos and for
contamination to determine whether ceilings meet the
decontamination standards contained in R392-600-6(2) and (3),
and if in need of removal, whether asbestos remediation
protocols are applicable.  If the materials exceed the standards,
the decontamination specialist or owner of record shall properly
remove and dispose of them.

(7)  Structural Integrity and Security Procedures.
If, as a result of the decontamination, the structural

integrity or security of the property is compromised, the
decontamination specialist or owner of record shall take
measures to remedy the structural integrity and security of the
property.

(8)  Procedures for Plumbing, Septic, Sewer, and Soil.
(a)  All plumbing inlets to the septic or sewer system,

including sinks, floor drains, bathtubs, showers, and toilets,
shall be visually assessed for any staining or other observable
residual contamination.  All plumbing traps shall be assessed for
VOC concentrations with a PID or FID in accordance with
Section R392-600-6(6).  All plumbing traps shall be assessed
for mercury vapors in accordance with Section R392-600-6(9)
by using a mercury vapor analyzer unless the results of the
preliminary assessment indicate that contamination was unlikely
to have occurred.  If VOC concentrations or mercury vapor
concentrations exceed the decontamination standards contained
in R392-600-6(2) and (3), the accessible plumbing and traps
where the excess levels are found shall be removed and properly

disposed, or shall be cleaned and tested to meet the
decontamination standards contained in R392-600-6(2) and (3).

(b)  The decontamination specialist or owner of record
shall obtain documentation from the local health department or
the local waste water company describing the sewer disposal
system for the dwelling and include it in the final report.  If the
dwelling is connected to an on-site septic system, a sample of
the septic tank liquids shall be obtained and tested for VOC
concentrations unless the results of the preliminary assessment
indicate that contamination was unlikely to have occurred.

(c)  If VOCs are not found in the septic tank sample or are
found at concentrations less than UGWQS and less than 700
micrograms per liter for acetone, no additional work is required
in the septic system area, unless requested by the owner of the
property.

(d)  If VOCs are found in the septic tank at concentrations
exceeding the UGWQS or exceeding 700 micrograms per liter
for acetone the following applies:

(i)  The decontamination specialist or owner of record shall
investigate the septic system discharge area for VOCs, lead, and
mercury unless there is clear evidence that mercury or lead was
not used in the manufacturing of illegal drugs at the illegal drug
operation;

(ii)  The horizontal and vertical extent of any VOCs,
mercury, and lead detected in the soil samples shall be
delineated relative to background or EPA residential risk based
screening concentrations contained in the document listed in
R392-600-8.

(iii)  If any of the VOCs, mercury, and lead used in the
illegal drug operations migrated down to groundwater level, the
decontamination specialist or owner of record shall delineate the
vertical and horizontal extent of the groundwater contamination.

(iv)  After complete characterization of the release, the
decontamination specialist or owner of record shall remediate
the impacted soils to concentrations below background or EPA
residential risk based screening concentrations as contained in
the document listed in R392-600-8 and any impacted
groundwater to concentrations below the UGWQS and below
700 micrograms per liter for acetone.

(v)  The contents of the septic tank shall be removed and
properly disposed.

(e)  The decontamination specialist or owner of record
shall also notify the Utah Department of Environmental Quality,
Division of Water Quality, if a release has occurred as a result
of illegal drug operations to a single family septic system or a
multiple family system serving less than 20 people.

(f)  All sampling and testing pursuant to this section shall
be performed in accordance with EPA sampling and testing
protocol.

(9)  Procedures for burn areas, trash piles and bulk wastes.
(a)  The decontamination specialist or owner of record

shall characterize, remove, and properly dispose of all bulk
wastes remaining from the activities of the illegal drug
operations or other wastes impacted by compounds used by the
illegal drug operations.

(b)  The decontamination specialist or owner of record
shall examine the property for evidence of burn areas, burn or
trash pits, debris piles, and stained areas suggestive of
contamination.  The decontamination specialist or owner of
record shall test any burn areas, burn or trash pits, debris piles
or stained areas with appropriate soil sampling and testing
equipment, such as a LEL/O2 meter, pH paper, PID, FID,
mercury vapor analyzer, or equivalent equipment to determine
if the area is contaminated.

(c)  If the burn areas, burn or trash pits, debris piles, or
stained areas are not in a part of the property that has otherwise
been determined to be contaminated, the decontamination
specialist shall recommend to the owner of the property that
these areas be investigated.
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(d)  If the burn areas, burn or trash pits, debris piles or
stained areas are part of the contaminated portion of the
property, the decontamination specialist or owner of record shall
investigate and remediate these areas.

(e)  The decontamination specialist or owner of record shall
investigate burn areas, burn or trash pits, debris piles, or stained
areas for the VOCs used by the illegal drug operations and lead
and mercury, unless there is clear evidence that mercury or lead
was not used in the manufacturing of illegal drugs at the illegal
drug operations.

(f)  The decontamination specialist or owner of record shall
delineate the horizontal and vertical extent of any VOCs, lead,
or mercury detected in the soil samples relative to background
concentrations or EPA residential risk based screening
concentrations as contained in the document listed in R392-600-
8.

(g)  If any of the compounds used by the illegal drug
operation migrated into groundwater, the decontamination
specialist or owner of record shall delineate the vertical and
horizontal extent of the groundwater contamination relative to
the UGWQS and relative to the maximum contaminant level of
700 micrograms per liter for acetone.

(h)  After complete characterization of the release, the
decontamination specialist or owner of record shall remediate
contaminated soils to background or EPA residential risk based
screening concentrations as contained in the document listed in
R392-600-8, and contaminated groundwater to concentrations
at or below the UGWQS and at or below 700 micrograms per
liter for acetone.

(i)  All sampling and testing conducted under this section
shall be performed in accordance with current EPA sampling
and testing protocol.

(10)  Decontamination procedures for motor vehicles.
If an illegal drug operation is encountered in a motor

vehicle, the decontamination specialist or owner of record shall
conduct a Preliminary Assessment in the manner described in
this rule to determine if the vehicle is contaminated.  If it is
determined that the motor vehicle is contaminated and the
vehicle cannot be cleaned in a manner consistent with this rule,
the motor vehicle may no longer be occupied. The vehicle shall
also be properly disposed.

(11)  Cleaning Procedure.
For all items, surfaces or materials that are identified as

easily cleanable and for which the work plan indicates they will
be decontaminated on site, the decontamination specialist or
owner of record shall wash them with a detergent and water
solution and then thoroughly rinse them.  This procedure shall
be repeated at least two additional times using new detergent
solution and rinse water.  The decontamination specialist or
owner of record shall test all surfaces where decontamination on
site has been attempted to verify compliance with the
decontamination standards in R392-600-6(2) and (3).

(12)  Waste Characterization and Disposal Procedures.
The Hazardous Waste Rules of R315-1 through R315-101,

the Solid Waste Rules of R315-301 through R315-320 and the
Illegal Drug Operations Decontamination Standards regulate the
management and disposal of hazardous waste and contaminated
debris generated during decontamination of an illegal drug
operations.  The decontamination specialist and owner of record
shall comply with these rules and meet the following criteria.

(a)  No waste, impacted materials or contaminated debris
from the decontamination of illegal drug operations may be
removed from the site or waste stream for recycling or reuse
without the written approval of the local Health Department.

(b)  All items removed from the illegal drug operations and
waste generated during decontamination work shall be properly
disposed.

(c)  All liquid waste, powders, pressurized cylinders and
equipment used during the production of illegal drugs shall be

properly characterized by sampling or testing prior to making a
determination regarding disposal or the waste shall simply be
considered hazardous waste and properly disposed, except the
waste shall not be deemed to be household hazardous waste.

(d)  All impacted materials and contaminated debris that
are not determined by the decontamination specialist or owner
of record to be a hazardous waste may be considered a solid
waste and properly disposed.

(e)  All Infectious Waste shall be managed in accordance
with Federal, State and local requirements.

(f)  The disturbance, removal and disposal of asbestos must
be done in compliance with all Federal, State, and local
requirements including the requirements for Asbestos
Certification, Asbestos Work Practices and Implementation of
Toxic Substances Control Act, Utah Administrative Code R307-
801.

(g)  The removal and disposal of lead based paint must be
done in compliance with all Federal, State, and local
requirements including the requirements for Lead-Based Paint
Accreditation, Certification and Work Practice Standards, Utah
Administrative Code R307-840.

(h)  The decontamination specialist and owner of record
shall comply with all Federal, State, Municipal, County or City
codes, ordinances and regulations pertaining to waste storage,
manifesting, record keeping, waste transportation and disposal.

R392-600-6.  Confirmation Sampling and Decontamination
Standards.

(1)  The decontamination specialist shall conduct
confirmation sampling after decontamination to verify that
concentrations are below the decontamination standards prior to
the submittal of a final report.  Samples are not required if a
contaminated surface has been removed and replaced, unless
there is evidence that the area has been re-contaminated.  All
decontaminated areas and materials, areas not contaminated, and
surfaces that have not been removed shall be sampled for
compliance with the standards in Table 1.

(2)  If the decontamination standards are not achieved, the
decontamination specialist or owner of record shall perform
additional decontamination and the decontamination specialist
shall re-sample to confirm the surface or area meets the
decontamination standards specified in Table 1.

TABLE 1

COMPOUND            DECONTAMINATION STANDARD

Red Phosphorus      Removal of stained material or
                    cleaned as specified in this rule such
                    that there is no remaining visible
                    residue.
Iodine Crystals     Removal of stained material or
                    cleaned as specified in this rule such
                    that there is no remaining visible
                    residue.

Methamphetamine     Less than or equal to 1.0 microgram
                    Methamphetamine per 100 square
                    centimeters

VOCs in Air         Less than or equal to 1 ppm

Corrosives          Surface pH between 6 and 8

Ecstasy             Less than or equal to 0.1 microgram
                    Ecstasy per 100 square centimeters

(3)  The decontamination specialist or owner of record
shall also conduct sampling and testing for all of the metals
listed in Table 2 unless there is clear evidence that these metals
were not used in the illegal drug operations.  If Table 2
contaminants are present, the decontamination specialist or
owner of record shall decontaminate the affected areas and the
decontamination specialist shall sample until they meet the
decontamination standards in Table 2.
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TABLE 2

COMPOUND             DECONTAMINATION STANDARD

Lead                 Less than or equal to 4.3 micrograms Lead
                     per 100 square centimeters

Mercury              Less than or equal to 3.0 micrograms
                     Mercury per cubic meter of air

(4)  Confirmation sampling procedures.
(a)  All sample locations shall be photographed.
(b)  All samples shall be obtained from areas representative

of the materials or surfaces being tested.  Samples shall be
collected from materials or surfaces using wipe samples and
shall be biased toward areas where contamination is suspected
or confirmed or was known to be present prior to
decontamination.

(c)  All samples shall be obtained, preserved, and handled
and maintained under chain-of-custody protocol in accordance
with industry standards for the types of samples and analytical
testing to be conducted.

(d)  The individual conducting the sampling shall wear a
new pair of gloves to obtain each sample.

(e)  All reusable sampling equipment shall be
decontaminated prior to sampling.

(f)  All testing equipment shall be properly equipped and
calibrated for the types of compounds to be analyzed.

(g)  Cotton gauze, 3" x 3" 12-ply or 4" x 4" 8-ply, in sterile
packages, shall be used for all wipe sampling. The cotton gauze
shall be wetted with analytical grade methanol for the wipe
sampling. The cotton gauze shall be blotted or wiped at least
five times in two perpendicular directions within each sampling
area.

(h)  After sampling, each wipe sample shall be placed in a
new clean sample container and capped tightly.  Recommended
containers are 50-mL polypropylene disposable centrifuge tubes
or 40-mL VOA glass vials.  Plastic bags shall not be used.  The
sample container shall be properly labeled with at least the site
or project identification number, date, time, and actual sample
location.  The sample container shall be refrigerated until
delivered to an analytical laboratory.

(i)  Each sample shall be analyzed for methamphetamine,
ephedrine, pseudoephedrine, and ecstasy depending upon the
type of illegal drug operations using NIOSH Manual of
Analytical Method (NMAM) 9106, 9109 or 9111 or equivalent
method approved by the Utah Department of Health.

(5)  Confirmation sampling.
(a)  Grab samples or composite samples are allowed for

confirmation sampling of contaminated areas.
(b)  Three 10 cm. x 10 cm. areas (100 square centimeters)

shall be wipe sampled from each room of the property where
illegal drug operations occurred, hazardous materials were
stored and where staining or contamination are or were present. 
The three samples shall be obtained from a nonporous section
of the floor, one wall, and the ceiling in each room or any other
location where contamination is suspected.

(c)  Three 10 cm. x 10 cm. areas (100 square centimeters)
shall be wipe sampled from different areas of the ventilation
system, unless the system serves more than one unit or structure. 
If the system serves more than one unit or structure, samples
shall be collected from a representative distribution of the
system as well as the corresponding areas that it serves until the
contamination is delineated, decontaminated, and determined to
be below the decontamination standards established in this rule.

(d)  If there is a kitchen, three 10 cm. x 10 cm. areas (100
square centimeters) shall be wipe sampled from the surfaces
most likely to be contaminated including the counter top, sink,
or stove top, and from the floor in front of the stove top or any
other location where contamination is suspected.

(e)  If there is a bathroom, three 10 cm. x 10 cm. areas (100

square centimeters) shall be wipe sampled from the surfaces
most likely to be contaminated including the counter top, sink,
toilet, or the shower/bath tub and any other location where
contamination is suspected.

(f)  If there are any appliances, one 10 cm. x 10 cm. area
(100 square centimeters) shall be wipe sampled from the
exposed portion of each appliance.  If multiple appliances are
present, each wipe sample may be a composite of up to three
100 square centimeter areas on three separate appliances,
provided that the surfaces most likely to be contaminated are
tested.

(g)  If there is any other enclosed space where illegal drug
operations occurred, hazardous materials were stored, or where
staining or contamination is present, three 10 cm. x 10 cm. areas
(100 square centimeters) shall be wipe sampled from the
surfaces most likely to be contaminated.

(h)  Each wipe sample shall be placed in a new clean
sample container and capped tightly.  Recommended containers
are 50-mL polypropylene disposable centrifuge tubes or 40-mL
VOA glass vials.  Plastic bags shall not be used.

(6)  VOC sampling and testing procedures.
(a)  A properly calibrated PID or FID capable of detecting

VOCs shall be used for testing.  The background concentration
of VOCs shall be obtained by testing three exterior areas outside
the areas of contamination and in areas with no known or
suspected sources of VOCs.  All VOC readings shall be
recorded for each sample location.

(b)  At least three locations in areas of contamination shall
be tested for VOC readings.  The testing equipment probe shall
be held in the sample location for at least 30 seconds to obtain
a reading.

(c)  All accessible plumbing traps shall be tested for VOCs
by holding the testing equipment probe in the plumbing pipe
above the trap for at least 60 seconds.

(7)  Testing procedures for corrosives.
(a)  Surface pH measurements shall be made using

deionized water and pH test strips with a visual indication for a
pH between 6 and 8.  The pH reading shall be recorded for each
sample location.

(b)  For horizontal surfaces, deionized water shall be
applied to the surface and allowed to stand for at least three
minutes.  The pH test strip shall then be placed in the water for
a minimum of 30 seconds and read.

(c)  For vertical surfaces, a cotton gauze, 3" x 3" 12-ply or
4" x 4" 8-ply, in sterile packages, shall be wetted with deionized
water and wiped over a 10 cm. x 10 cm. area at least five times
in two perpendicular directions.  The cotton gauze shall then be
placed into a clean sample container and covered with clean
deionized water.  The cotton gauze and water shall stand in the
container for at least three minutes prior to testing.  The pH test
strip shall then be placed in the water for a minimum of 30
seconds and read.

(d)  pH testing shall be conducted on at least three
locations in each room within the areas of contamination.

(8)  Lead Sampling and Testing Procedures.
(a)  Unless there is clear evidence that lead was not used in

the manufacturing of methamphetamine, or ecstasy at the illegal
drug operations, lead sampling shall be conducted as follows:

(i)  Cotton gauze, 3" x 3" 12-ply or 4" x 4" 8-ply, in sterile
packages shall be used for wipe sampling.  The cotton gauze
shall be wetted with analytical grade 3 per cent nanograde nitric
acid for the wipe sampling.  The cotton gauze shall be blotted or
wiped at least five times in two perpendicular directions within
each sampling area.

(ii)  Three 10 cm. x 10 cm. areas (100 square centimeters)
shall be sampled in each room within the areas of
contamination; and

(b)  After sampling, each wipe sample shall be placed in a
new clean sample container and capped tightly.  The sample
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container shall be properly labeled with at least the site or
project identification number, date, time, and actual sample
location.  The sample container shall be delivered to an
analytical laboratory that uses EPA Method 6010B or an
equivalent method approved by the Utah Department of Health.

(c)  The sample shall be analyzed for lead using EPA
Method 6010B or equivalent.

(9)  Mercury Sampling and Testing Procedures.
(a)  A properly calibrated mercury vapor analyzer shall be

used for evaluating the decontaminated areas for the presence of
mercury.  All mercury readings shall be recorded for each
sample location.

(b)  At least three locations in each room within the areas
of contamination shall be tested for mercury vapor readings. 
The testing equipment probe shall be held in the sample location
for at least 30 seconds to obtain a reading.

(c)  All accessible plumbing traps shall be tested for
mercury by holding the testing equipment probe in the plumbing
pipe above the trap for at least 60 seconds.

(10)  Septic tank sampling and testing procedures.
(a)  All sampling and testing shall be performed in

accordance with current EPA sampling and testing protocol.
(b)  The liquid in the septic tank shall be sampled with a

new clean bailer or similar equipment.
(c)  The liquid shall be decanted or poured with minimal

turbulence into three new VOA vials properly prepared by the
analytical laboratory.

(d)  The VOA vials shall be filled so that there are no air
bubbles in the sealed container. If air bubbles are present, the
vial must be emptied and refilled.

(i)  The sample vials shall be properly labeled with at least
the date, time, and sample location.

(ii)  The sample vials shall be refrigerated until delivered
to the analytical laboratory.

(iii)  The sample shall be analyzed using EPA Method 8260
or equivalent.

(11)  Confirmation sampling by Local Health Departments.
The local health department may also conduct confirmation

sampling after decontamination is completed and after the final
report is submitted to verify that the property has been
decontaminated to the standards outlined in this rule.

R392-600-7.  Final Report.
(1)  A final report shall be:
(a)  prepared by the decontamination specialist or owner of

record upon completion of the decontamination activities;
(b)  submitted to the owner of the decontaminated property

and the local health department of the county in which the
property is located; and

(c)  retained by the decontamination specialist and owner
of record for a minimum of three years.

(2)  The final report shall include the following information
and documentation:

(a)  complete identifying information of the property, such
as street address, mailing address, owner of record, legal
description, county tax or parcel identification number, or
vehicle identification number if a mobile home or motorized
vehicle;

(b)  the name and certification number of the
decontamination specialist who performed the decontamination
services on the property;

(c)  a detailed description of the decontamination activities
conducted at the property, including any cleaning performed in
areas not contaminated;

(d)  a description of all deviations from the approved work
plan;

(e)  photographs documenting the decontamination services
and showing each of the sample locations,

(f)  a drawing or sketch of the areas of contamination that

depicts the sample locations and areas that were
decontaminated;

(g)  a description of the sampling procedure used for each
sample;

(h)  a copy of the testing results from testing all samples,
including testing for VOCs, corrosives, and if applicable, lead
and mercury, and testing performed by an analytical laboratory;

(i)  a written discussion interpreting the test results for all
analytical testing on all samples;

(j)  a copy of any asbestos sampling and testing results;
(k)  a copy of the analytical laboratory test quality

assurance data on all samples and a copy of the chain-of-
custody protocol documents;

(l)  a summary of the waste characterization work, any
waste sampling and testing results, and transportation and
disposal documents, including bills of lading, weight tickets,
and manifests for all materials removed from the property;

(m)  a summary of the decontamination specialist or owner
of record's observation and testing of the property for evidence
of burn areas, burn or trash pits, debris piles, or stained areas;

(n) a written discussion and tables summarizing the
confirmation sample results with a comparison to the
decontamination standards outlined in this rule; and

(o)  an affidavit from the decontamination specialist and
owner of record that the property has been decontaminated to
the standards outlined in this rule.

(3)  All information required to be included in the final
report shall be keyed to or contain a reference to the appropriate
subsection of this rule.

R392-600-8.  Reference.
The document: U.S. Environmental Protection Agency.

Region 9: Superfund Preliminary Remediation Goals (PRG)
Table, October 2004, is incorporated by reference.

KEY:  illegal drug operations, methamphetamine
decontamination
August 24, 2018 19-6-906



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 171

R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-8.  Exemptions From Child Care Licensing.
R430-8-1.  Legal Authority and Purpose.

(1)  This rule is enacted and enforced in accordance with
Utah Code, Title 26, Chapter 39.

(2)  This rule defines what constitutes child care that is
excluded from all or some of the regulatory requirements of the
Utah Department of Health, Child Care Licensing Program.

R430-8-2.  Definitions.
(1)  "Background Finding" means information that may

result in an individual failing to pass a background check from
Child Care Licensing.

(2)  "Background Check Denial" means that an individual
has failed to pass the background check and is prohibited from
being involved with a child care program.

(3)  "Calendar Week" means from Sunday through
Saturday.

(4)  "CCL" means the Child Care Licensing Program in the
Department of Health that is delegated with the responsibility to
enforce the Utah Child Care Licensing Act.

(5)  "Child Care" means continuous care and supervision
of 5 or more qualifying children that is:

(a)  in place of care ordinarily provided by a parent in the
parent's home,

(b)  for less than 24 hours a day, and
(c)  for direct or indirect compensation.
(6)  "Child Care Program" means a person or business that

offers child care.
(7)  "Covered Individual" means any of the following

individuals involved with a child care program:
(a)  an owner;
(b)  a director;
(c)  a member of the governing body;
(d)  an employee;
(e)  a caregiver;
(f)  a volunteer, except a parent of a child enrolled in the

child care program;
(g)  an individual age 12 years or older who resides in the

facility; and
(h)  anyone who has unsupervised contact with a child in

care.
(8)  "Department" means the Utah Department of Health.
(9)  "Facility" means a child care program or the premises

used for child care.
(10)  "Involved with Child Care" means to do any of the

following at or for a child care program:
(a)  provide child care;
(b)  volunteer at a child care program;
(c)  own, operate, direct, or be employed at a child care

program;
(d)  reside at a facility where child care is provided; or
(e)  be present at a facility while care is being provided,

except for authorized guests or parents who are dropping off a
child, picking up a child, or attending a scheduled event at the
child care facility.

(11)  "LIS Supported Finding" means background check
information from the Licensing Information System (LIS)
database for child abuse and neglect, maintained by the Utah
Department of Human Services.

(12)  "Parochial Education Institution" means an institution
that meets all of the following criteria:

(a)  operates as a substitute for, and gives the equivalent of,
instruction required in public schools for any grade from first
through twelfth grade;

(b)  has a governing board that actively supervises and
directs the educational curriculum used by the institution and
exercises oversight over the health and safety of the children in

the program;
(c)  is owned and operated by a religious institution that is

registered with the federal government as 501(c)(3) religious
organization;

(d)  is not directly funded at public expense;
(e)  does not receive:
(i)  child care subsidy funds, directly or indirectly, from the

Department of Workforce Services; or
(ii)  child care food program funds, directly or indirectly,

from the State Office of Education; and
(f)  does not provide instruction in the home in lieu of

instruction required in public schools for any grade from first
through twelfth grade.

(13)  "Private Education Institution" means an institution
that meets all of the following criteria:

(a)  operates as a substitute for, and gives the equivalent of,
instruction required in public schools for any grade from first
through twelfth grade;

(b)  has a governing board that actively supervises and
directs the educational curriculum used by the institution, and
exercises oversight over the health and safety of the children in
the program;

(c)  is not directly funded at public expense;
(d)  does not receive:
(i)  child care subsidy funds, directly or indirectly, from the

Department of Workforce Services; or
(ii)  child care food program funds, directly or indirectly,

from the State Office of Education; and
(e)  does not provide instruction in the home in lieu of

instruction required in public schools for any grade from first
through twelfth grade.

(14)  "Public School" means a school, including a charter
school, that is directly funded at public expense and is regulated
by a board of education governed by Title 53A, Chapter 3,
Local School Boards.

(15)  "Qualifying Child" means:
(a)  a child who is younger than 13 years old and is the

child of a person other than the child care provider or caregiver,
(b)  a child with a disability who is younger than 18 years

old and is the child of a person other than the provider or
caregiver, or

(c)  a child who is younger than 4 years old and is the child
of the provider or a caregiver.

(16)  "Related Child" means a child for whom a provider
is the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

(17)  "Relative Care" means care provided to a qualifying
child by or in the home of the parent, legal guardian, step-
parent, grandparent, step-grandparent, great-grandparent,
sibling, step-sibling, aunt, uncle, step-aunt, step-uncle, great-
aunt, or great-uncle.

(18)  "Volunteer" means an individual who receives no
form of direct or indirect compensation for their service.

R430-8-3.  License or Certificate and Background Check Not
Required.

(1)  The following types of care do not require a child care
license or certificate from, or the submission of background
check documents to, the Department:

(a)  Care provided on no more than two days during any
calendar week;

(b)  Care provided in the home of the provider for less than
four hours per day, or for fewer than five children in the home
at one time;

(c)  Care provided in the home of the provider on a
sporadic basis only;

(d)  Care provided by a facility or program owned or
operated by an agency of the United States government;
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(e)  a group counseling provided by a mental health
therapist, as defined in Section 58-60-102, who is licensed to
practice in this state;

(f)  a health care facility licensed pursuant to Title 26,
Chapter 21, Health Care Facility Licensing and Inspection Act;
or

(g)  care provided at a residential support program that is
licensed by the Department of Human Services.

R430-8-4.  Background Check and Public Notice Required.
(1)  The following types of care do not require a child care

license or certificate from the Department, but do require the
provider to meet the background check and public notice
requirements outlined in this rule:

(a)  Care provided to a qualifying child as part of a course
of study at or a program administered by an educational
institution that is regulated by the boards of education of this
state, a private education institution that provides education in
lieu of that provided by the public education system, or by a
parochial education institution;

(b)  Care provided to a qualifying child by a public or
private institution of higher education, if the care is provided in
connection with a course of study or program, relating to the
education or study of children, that is provided to students of the
institution of higher education;

(c)  Care provided to a qualifying child at a public school
by an organization other than the public school, if:

(i)  the care is provided under contract with the public
school or on school property; or

(ii)  the public school accepts responsibility and oversight
for the care provided by the organization;

(d)  Care provided to a qualifying child as part of a summer
camp that operates on federal land pursuant to a federal permit;

(e)  Care provided by an organization that:
(i)  qualifies for tax exempt status under Section 501(c)(3)

of the Internal Revenue Code;
(ii)  provides care pursuant to a written agreement with:
(A)  a municipality, as defined in Section 10-1-104, that

provides oversight for the program; or
(B)  a county that provides oversight for the program; and
(iii)  provides care to a child who is over the age of four

and under the age of 13;
(f)  Care provided to a qualifying child at a facility where:
(i)  the parent or guardian of the qualifying child is at all

times physically present in the building where the care is
provided and the parent or guardian is near enough to reach the
child within five minutes if needed,

(ii)  the duration of the care is less than four hours for an
individual qualifying child in any one day,

(iii)  the care is provided on a sporadic basis,
(iv)  the care does not include diapering a qualifying child,

and
(v)  the care does not include preparing or serving meals to

a qualifying child.
(2)  Providers listed in this subsection shall submit

annually to the Department an application for verification of
license exempt status, on the form provided by the Department.

(3)  Providers listed in this subsection shall post, in a
conspicuous location near the entrance of the provider's facility,
a notice prepared by the Department that:

(a)  states that the facility is exempt from licensure and
certification; and

(b)  provides the department's contact information for
submitting a complaint.

(4)  Substantiated complaint allegations against providers
listed in this subsection will be posted by the Department on the
Child Care Licensing website.

R430-8-5.  Background Check Requirements and Appeals.

(1)  The requirements of this subsection apply to all
facilities listed in subsection R430-8-4(1) above.

(2)  The provider shall submit to the Department
background checks and fees for all covered individuals as
defined in R430-8-2(7).

(3)  Before a new covered individual becomes involved
with child care in the program, the provider shall:

(a)  have the individual submit an online background check
form,

(b)  authorize the individual's background check form,
(c)  pay all required fees, and
(d)  receive written notice from CCL that the individual

passed the background check.
(4)  The provider shall ensure that a CCL background

check for each individual age 18 years or older includes
fingerprints for a Next Generation, national criminal history
check and fingerprints fees.

(5)  The fingerprints shall be prepared by a local law
enforcement agency or an agency approved by local law
enforcement.

(6)  If fingerprints are submitted through Live Scan
(electronically), the agency taking the fingerprints shall follow
the Department's guidelines.

(7)  Fingerprints are not required if the covered individual
has:

(a)  previously submitted fingerprints to CCL for a Next
Generation, national criminal history check;

(b)  resided in Utah continuously since the fingerprints
were submitted; and

(c)  kept their CCL background check current.
(8)  Background checks are valid for 1 year and shall be

renewed before the last day of the month listed on the covered
individual's background check card issued by the Department.

(9)  At least 2 weeks before the end of the month that is
written on a covered individual's background check card, the
provider shall:

(a)  have the individual submit an online CCL background
check form,

(b)  authorize the individual's background check form, and
(c)  pay all required fees.
(10)  The following background findings may deny a

covered individual from being involved with child care:
(a)  LIS supported findings,
(b)  the individual's name appears on the Utah or national

sex offender registry,
(c)  any felony convictions,
(d)  any Misdemeanor A convictions, or
(e)  Misdemeanor B and C convictions for the reasons

listed in R430-8-6(10).
(11)  The following convictions, regardless of severity,

may result in a background check denial:
(a)  unlawful sale or furnishing alcohol to minors;
(b)  sexual enticing of a minor;
(c)  cruelty to animals, including dogfighting;
(d)  bestiality;
(e)  lewdness, including lewdness involving a child;
(f)  voyeurism;
(g)  providing dangerous weapons to a minor;
(h)  a parent providing a firearm to a violent minor;
(i)  a parent knowing of a minor's possession of a

dangerous weapon;
(j)  sales of firearms to juveniles;
(k)  pornographic material or performance;
(l)  sexual solicitation;
(m)  prostitution and related crimes;
(n)  contributing to the delinquency of a minor;
(o)  any crime against a person;
(p)  a sexual exploitation act;
(q)  leaving a child unattended in a vehicle; and
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(r)  driving under the influence (DUI) while a child is
present in the vehicle.

(12)  A covered individual with a Class A misdemeanor
background finding not listed in R430-8-6(11) may be involved
with child care when:

(a)  10 or more years have passed since the Class A
misdemeanor offense, and

(b)  there is no other conviction for the individual in the
past 10 years.

(13)  A covered individual with a Class A misdemeanor
background finding not listed in R430-8-6(11) may be involved
with child care for up to 6 months if:

(a)  5 to 9 years have passed since the offense,
(b)  there is no other conviction since the Class A

misdemeanor offense,
(c)  the individual provides to the Department

documentation of an active petition for expungement, and
(d)  the provider ensures that the individual does not have

unsupervised contact with any child in care.
(14)  If a petition for expungement is denied, the covered

individual shall no longer be involved with child care.
(15)  A covered individual shall not be denied if the only

background finding is a conviction or plea of no contest to
nonviolent drug offenses that occurred 10 or more years before
the CCL background check was conducted.

(16)  The Department may rely on the criminal background
check findings as conclusive evidence of the arrest warrant,
arrest, charge, or conviction; and the Department may revoke,
suspend, or deny a license or employment based on that
evidence.

(17)  If the provider has a background check denial, the
Department may suspend or deny their exemption approval until
the reason for the denial is resolved.

(18)  If a covered individual fails to pass a CCL
background check, including that the individual has been
convicted, has pleaded no contest, or is currently subject to a
plea in abeyance or diversion agreement for a felony or
misdemeanor, the provider shall prohibit that individual from
being employed by the child care program or residing at the
facility until the reason for the denial is resolved.

(19)  If a covered individual is denied a license or
employment based upon the criminal background check and
disagrees with the information provided by the Department of
Public Safety, the covered individual may appeal the
information as provided in Utah Code, Sections 77-18-10
through 77-18-14 and 77-18a-1.

(20)  If a covered individual disagrees with a supported
finding on the Department of Human Services Licensing
Information System (LIS):

(a)  the individual cannot appeal the supported finding to
the Department of Health, and

(b)  the covered individual may appeal the finding to the
Department of Human Services and follow the process
established by the Department of Human Services.

(21)  The Executive Director of the Department of Health
may overturn a background check denial when the Executive
Director determines that the nature of the background finding or
mitigating circumstances do not pose a risk to children.

(22)  An applicant or exempt provider may appeal any
Department decision within 15 working days of being informed
in writing of the decision.

R430-8-6.  Voluntary Licensure.
(1)  A child care provider who is not required to be

licensed or certified under this rule may voluntarily receive a
license and agree to be subject to all of the terms and conditions
of the license, except for the following:

(a)  relative care only as defined in R430-8-2(17); and
(b)  care provided in the home of the provider on a sporadic

basis only.

KEY:  child care facilities
August 10, 2018 26-39
Notice of Continuation April 25, 2014
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-50.  Residential Certificate Child Care.
R430-50-1.  Legal Authority and Purpose.

(1)  This rule is enacted and enforced in accordance with
Utah Code, Title 26, Chapter 39.

(2)  This rule establishes the foundational standards
necessary to protect the health and safety of children in
residential child care facilities and defines the general
procedures and requirements to obtain and maintain a certificate
to provide residential child care.

R430-50-2.  Definitions.
(1)  "Applicant" means a person or business who has

applied for a new or a renewal of a license, certificate, or
exemption from Child Care Licensing.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Background Finding" means information in a
background check that may result in a denial from Child Care
Licensing.

(4)  "Background Check Denial" means that an individual
has failed the background check and is prohibited from being
involved with a child care facility.

(5)  "Barrier" means an enclosing structure such as a fence,
wall, bars, railing, or solid panel to prevent accidental or
deliberate movement through or access to something.

(6)  "Body Fluid" means blood, urine, feces, vomit, mucus,
and/or saliva.

(7)  "Business Days/Hours" means the days of the week and
times the facility is open for business.

(8)  "Capacity" means the maximum number of children for
whom care can be provided at any given time.

(9)  "Caregiver-to-Child Ratio" means the number of
caregivers responsible for a specific number of children.

(10)  "CCL" means the Child Care Licensing Program in
the Department of Health that is delegated with the
responsibility to enforce the Utah Child Care Licensing Act.

(11)  "Child Care" means continuous care and supervision
of 5 or more qualifying children, that is:

(a)  in place of care ordinarily provided by a parent in the
parent's home,

(b)  for less than 24 hours a day, and
(c)  for direct or indirect compensation.
(12)  "Child Care Hours" means the days and times during

which the provider is open for business.
(13)  "Child Care Program" means a person or business that

offers child care.
(14)  "Choking Hazard" means an object or a removable

part on an object with a diameter of less than 1-1/4 inch and a
length of less than 2-1/4 inches that could be caught in a child's
throat blocking their airway and making it difficult or
impossible to breathe.

(15)  "Conditional Status" means that the provider is at risk
of losing their child care certificate because compliance with
licensing rules has not been maintained.

(16)  "Covered Individual" means any of the following
individuals involved with a child care facility:

(a)  an owner;
(b)  an employee;
(c)  a caregiver;
(d)  a volunteer, except a parent of a child enrolled in the

child care program;
(e)  an individual age 12 years or older who resides in the

facility; and
(f)  anyone who has unsupervised contact with a child in

care.
(17)  "CPSC" means the Consumer Product Safety

Commission.

(18)  "Department" means the Utah Department of Health.
(19)  "Designated Play Surface" means any accessible

elevated surface for standing, walking, crawling, sitting or
climbing; or an accessible flat surface at least 2 by 2 inches in
size and having an angle less than 30 degrees from horizontal.

(20)  "Emotional Abuse" means behavior that could harm
a child's emotional development, such as threatening,
intimidating, humiliating, demeaning, criticizing, rejecting,
using profane language, and/or using inappropriate physical
restraint.

(21)  "Entrapment Hazard" means an opening greater than
3-1/2 by 6-1/4 inches and less than 9 inches in diameter where
a child's body could fit through but the child's head could not fit
through, potentially causing a child's entrapment and
strangulation.

(22)  "Facility" means a child care program or the premises
approved by the Department to be used for child care.

(23)  "Group" means the children who are supervised by
one or more caregivers in an individual room or in an area
within a room that is defined by furniture or other partition.

(24)  "Group Size" means the number of children in a
group.

(25)  "Guest" means an individual who is not a covered
individual and is on the premises with the provider's permission.

(26)  "Health Care Provider" means a licensed health
professional, such as a physician, dentist, nurse practitioner, or
physician's assistant.

(27)  "Homeless" means anyone who lacks a fixed, regular,
and adequate nighttime residence as described in the McKinney-
Vento Act.  McKinney-Vento Homeless Assistance Act (Title
IX, Part A of ESSA)

(28)  "Inaccessible" means out of reach of children by
being:

(a)  locked, such as in a locked room, cupboard, or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf that is at least 36

inches above the floor; or
(e)  in a bathroom, at least 36 inches above any surface

from where a child could stand or climb.
(29)  "Infant" means a child who is younger than 12

months of age.
(30)  "Infectious Disease" means an illness that is capable

of being spread from one person to another.
(31)  "Involved with Child Care" means to do any of the

following at or for a child care facility certified by the
Department:

(a)  provide child care;
(b)  volunteer at a child care facility;
(c)  own, operate, direct, or be employed at a child care

facility;
(d)  reside at a facility where child care is provided; or
(e)  be present at a facility while care is being provided,

except for authorized guests or parents who are dropping off a
child, picking up a child, or attending a scheduled event at the
child care facility.

(32)  "LIS Supported Finding" means background check
information from the Licensing Information System (LIS)
database for child abuse and neglect, maintained by the Utah
Department of Human Services.

(33)  "McKinney-Vento Act" means a federal law that
requires protections and services for children and youth who are
homeless including those with disabilities. McKinney-Vento
Homeless Assistance Act (Title IX, Part A of ESSA)

(34)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription including
herbal remedies, vitamins, and mineral supplements.

(35)  "Parent" means the parent or legal guardian of a child
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in care.
(36)  "Person" means an individual or a business entity.
(37)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(38)  "Preschooler" means a child age 2 through 4 years

old.
(39)  "Provider" means the legally responsible person or

business that holds a valid certificate from Child Care
Licensing.

(40)  "Qualifying Child" means:
(a)  a child who is younger than 13 years old and is the

child of a person other than the child care provider or caregiver,
(b)  a child with a disability who is younger than 18 years

old and is the child of a person other than the provider or
caregiver, or

(c)  a child who is younger than 4 years old and is the child
of the provider or a caregiver.

(41)  "Residential Child Care" means care that takes place
in a child care provider's home.

(42)  "Related Child" means a child for whom a provider is
the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

(43)  "Sanitize" means to use a chemical product to remove
soil and bacteria from a surface or object.

(44)  "School-Age Child" means a child age 5 through 12
years old.

(45)  "Sexual Abuse" means abuse as defined in Utah
Code, Title 76-5-404(1).

(46)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct as defined in Utah Code, Title 76-5b-
103(10).

(47)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, playpen, or bed.

(48)  "Stationary Play Equipment" means equipment such
as a climber, slide, swing, merry-go-round, or spring rocker that
is meant to stay in one location when a child uses it. Stationary
play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse that sits on the ground or floor and has no

attached equipment, such as a slide, swing, or climber.
(49)  "Strangulation Hazard" means something on which a

child's clothes or drawstrings could become caught, or
something in which a child could become entangled such as:

(a)  a protruding bolt end that extends more than 2 threads
beyond the face of the nut;

(b)  hardware that forms a hook or leaves a gap or space
between components such as an open S-hook; or

(c)  a rope, cord, or chain that is attached to a structure and
is long enough to encircle a child's neck.

(50)  "Substitute" means a person who assumes a
caregiver's duties when the caregiver is not present.

(51)  "Toddler" means a child age 12 through 23 months.
(52)  "Unrelated Child" means a child who is not a "related

child" as defined in R430-50-2(41).
(53)  "Unsupervised Contact" means being with, caring for,

communicating with, or touching a child in the absence of a
caregiver or other employee who is at least 18 years old and has
passed a Child Care Licensing background check.

(54)  "Use Zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(55)  "Volunteer" means an individual who receives no
form of direct or indirect compensation for their service.

(56)  "Working Days" means the days of the week the

Department is open for business.

R430-50-3.  Certificate Required.
(1)  A person or persons shall be certified as a residential

child care provider under this rule if they provide child care:
(a)  in the home where they reside;
(b)  in the absence of the child's parent;
(c)  for 5 to 8 unrelated children;
(d)  for 4 or more hours per day;
(e)  on a regularly scheduled, ongoing basis; and
(f)  for direct or indirect compensation.
(2)  The Department may not certify, nor is a certificate is

required for:
(a)  a person who cares for related children only; or
(b)  a person who provides care on a sporadic basis only.
(3)  According to Foster Care Services rule R501-12-

4(8)(f), a provider may not be certified to provide child care in
a facility that is also licensed to offer foster or respite care
services, or another licensed or certified human services
program.

R430-50-4.  Certificate Application, Renewal, Changes, and
Variances.

(1)  An applicant for a new child care certificate shall
submit to the Department:

(a)  an online application;
(b)  a copy of a current local fire clearance or a statement

from the local fire authority that a fire inspection is not required;
(c)  a copy of a current local health department kitchen

clearance for a facility providing food service or a statement
from the local health department that a kitchen inspection is not
required;

(d)  a copy of a current local business license or a statement
from the city that a business license is not required;

(e)  a copy of a completed Department health and safety
plan form;

(f)  CCL background checks for all covered individuals as
required in R430-50-8;

(g)  a current copy of the Department's new provider
training certificate of attendance;

(h)  all required fees, which are nonrefundable; and
(i)  a signed Affidavit of Lawful Presence form provided by

the Department.
(2)  The applicant shall pass a Department's inspection of

the facility before a new certificate or a renewal is issued.
(3)  If the local fire authority states that a fire inspection is

not required, a Department's CCL inspection for a new
certificate or a renewal of a certificate shall include compliance
with the following:

(a)  address numbers and/or letters shall be readable from
the street;

(b)  address numbers and/or letters shall be at least 4 inches
in height and 1/2 inch thick;

(c)  exit doors shall operate properly and shall be well
maintained;

(d)  obstructions in exits, aisles, corridors, and stairways
shall be removed;

(e)  there shall be unobstructed fire extinguishers that are
of an X minimum rate and appropriate to the type of hazard,
currently charged and serviced, and mounted not more than 5
feet above the floor;

(f)  there shall be working smoke detectors that are
properly installed on each level of the building; and

(g)  boiler, mechanical, and electrical panel rooms shall not
be used for storage.

(4)  If the local health department states that a kitchen
inspection is not required, a Department's CCL inspection for a
new certificate or a renewal of a certificate shall include
compliance with the following:
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(a)  the refrigerator shall be clean, in good repair, and
working at or below 41 degrees Fahrenheit;

(b)  there shall be a working thermometer in the
refrigerator;

(c)  there shall be a working stem thermometer available to
check cook and hot hold temperatures;

(d)  cooks shall have a current food handler's permit
available on-site for review by the Department;

(e)  reusable food holders, utensils, and food preparation
surfaces shall be washed, rinsed, and sanitized with an approved
sanitizer before each use;

(f)  chemicals shall be stored away from food and food
service items;

(g)  food shall be properly stored, kept to the proper
temperature, and in good condition; and

(h)  there shall be a working handwashing sink in the
kitchen.

(5)  If the applicant does not complete the application
process within 6 months of first submitting any portion of the
application, the Department may deny the application and to be
certified, the applicant shall reapply.  This includes resubmitting
all required documentation, repaying licensing fees, and passing
another inspection of the facility.

(6)  The Department may deny an application for a
certificate if, within the 5 years preceding the application date,
the applicant held a license or a certificate that was:

(a)  closed under an immediate closure;
(b)  revoked;
(c)  closed as a result of a settlement agreement resulting

from a notice of intent to revoke, a notice of revocation, or a
notice of immediate closure;

(d)  voluntarily closed after an inspection of the facility
found rule violations that would have resulted in a notice of
intent to revoke or a notice of revocation had the provider not
closed voluntarily; or

(e)  voluntarily closed having unpaid fees or civil money
penalties issued by the Department.

(7)  Each child care certificate expires at midnight on the
last day of the month shown on the certificate, unless the
certificate was previously revoked by the Department, or
voluntarily closed by the provider.

(8)  Within 30 to 90 days before a current certificate
expires, the provider shall submit for renewal:

(a)  an online renewal request,
(b)  applicable renewal fees,
(c)  any previous unpaid fees,
(d)  a copy of a current business license,
(e)  a copy of a current fire inspection report, and
(f)  a copy of a current kitchen inspection report.
(9)  A provider who fails to renew their certificate by the

expiration date may have an additional 30 days to complete the
renewal process if they pay a late fee.

(10)  The Department may not renew a certificate for a
provider who is no longer caring for children.

(11)  The provider shall submit a complete application for
a new certificate at least 30 days before a change of the child
care facility's location.

(12)  The provider shall submit a complete application to
amend an existing certificate at least 30 days before any of the
following changes:

(a)  an increase or decrease of capacity, including any
change to the amount of usable space where child care is
provided;

(b)  a change in the name of the program;
(c)  a change in the regulation category of the program;
(d)  a change in the name of the provider; or
(e)  a transfer of business ownership to a spouse or to any

other household member.
(13)  The Department may amend a certificate after

verifying that the applicant is in compliance with all applicable
rules and required fees have been paid. The expiration date of
the amended certificate remains the same as the previous
certificate.

(14)  A certificate is not assignable or transferable and shall
only be amended by the Department.

(15)  If an applicant or provider cannot comply with a rule
but can meet the intent of the rule in another way, they may
apply for a variance to that rule by submitting a request to the
Department.

(16)  The Department may:
(a)  require additional information before acting on the

variance request, and
(b)  impose health and safety requirements as a condition

of granting a variance.
(17)  The provider shall comply with the existing rule until

a variance is approved.
(18)  If a variance is approved, the provider shall keep a

copy of the written approval on-site for review by parents and
the Department.

(19)  The Department may grant variances for up to 12
months.

(20)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the rule as

stated in their approved variance;
(b)  the provider fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the basis

for the variance.

R430-50-5.  Rule Violations and Penalties.
(1)  The Department may place a program's child care

certificate on a conditional status for the following causes:
(a)  chronic, ongoing noncompliance with rules;
(b)  unpaid fees; or
(c)  a serious rule violation that places children's health or

safety in immediate jeopardy.
(2)  The Department shall establish the length of the

conditional status and set the conditions that the child care
provider shall satisfy to remove the conditional status.

(3)  The Department may increase monitoring of the
program that is on conditional status to verify compliance with
rules.

(4)  The Department may deny or revoke a certificate if the
child care provider:

(a)  fails to meet the conditions of a certificate on
conditional status;

(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  misrepresents information by intentionally altering a

certificate or any other document issued by the Department;
(e)  refuses to allow authorized representatives of the

Department access to the facility to ensure compliance with
rules;

(f)  refuses to submit or make available to the Department
any written documentation required to verify compliance with
rules;

(g)  commits a serious rule violation that results in death or
serious harm to a child, or that places a child at risk of death or
serious harm; or

(h)  has committed an illegal act that would exclude a
person from having a certificate.

(5)  Within 10 working days of receipt of a revocation
notice, the provider shall submit to the Department the names
and mailing addresses of the parents of each enrolled child so
the Department can notify the parents of the revocation.

(6)  The Department may order the immediate closure of a
facility if conditions create a clear and present danger to any
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child in care and may require immediate action to protect their
health or safety.

(7)  Upon receipt of an immediate closure notice, the
provider shall give the Department the names and mailing
addresses of the parents of each enrolled child so the
Department can notify the parents of the immediate closure.

(8)  If there is a severe injury or the death of a child in care,
the Department may order the child care provider to suspend
services and/or prohibit new enrollments, pending a review by
the Child Fatality Review Committee or a determination of the
probable cause of death or injury by a medical professional.

(9)  If a person is providing care for more than 4 unrelated
children without the appropriate certificate, the Department
may:

(a)  issue a cease and desist order, or
(b)  allow the person to continue operation if:
(i)  the person was unaware of the need for a certificate or

a license,
(ii)  conditions do not create a clear and present danger to

the children in care, and
(iii)  the person agrees to apply for the appropriate

certificate or license within 30 calendar days of notification by
the Department.

(10)  If a person providing care without the appropriate
certificate agrees to apply for a certificate but does not submit an
application and all required application documents within 30
days, the Department may issue a cease and desist order.

(11)  A violation of any rule is punishable by an
administrative civil money penalty of up to $5,000 per day as
provided in Utah Code, Section 26-39-601.

(12)  Assessment of any civil money penalty does not
prevent the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a certificate.

(13)  Assessment of any administrative civil money penalty
under this section does not prevent court-ordered or other
equitable remedies.

(14)  The Department may deny an application or revoke
a certificate for failure to pay any required fees, including fees
for applications, late fees, returned checks, certificate changes,
additional inspections, conditional monitoring inspections,
background checks, civil money penalties, and other fees
assessed by the Department.

(15)  An applicant or provider may appeal any Department
decision within 15 working days of being informed in writing of
the decision.

R430-50-6.  Administration and Children's Records.
(1)  The provider shall:
(a)  be at least 18 years of age;
(b)  pass a CCL background check;
(c)  demonstrate lawful presence in the United States;
(d)  complete the new provider training offered by the

Department; and
(e)  complete at least 10 hours of child care training each

year, based on the facility's certificate date.
(2)  The provider shall not engage in or allow conduct that

endangers children in care; or is contrary to the health, morals,
welfare, and safety of the public.

(3)  The provider shall have knowledge of and comply with
all federal, state, and local laws, ordinances, and rules, and shall
be responsible for the operation and management of a child care
program.

(4)  The provider shall comply with licensing rules at all
times when a child in care is present.

(5)  The provider shall post the original child care
certificate on the facility premises in a place readily visible and
accessible to the public.

(6)  The provider shall post a copy of the Department's

Parent Guide at the facility for parent review during business
hours, or give each parent a copy of the guide at enrollment.

(7)  The provider shall inform parents and the Department
of any changes to the program's telephone number and other
contact information within 48 hours of the change.

(8)  The provider shall establish, follow, and ensure that all
staff and volunteers follow a written health and safety plan that
is:

(a)  completed on the Department's required form;
(b)  submitted to the Department for initial approval and

any time changes are made to the plan;
(c)  reviewed and updated as needed;
(d)  signed and dated at least annually; and
(e)  available for review by parents, staff, and the

Department during business hours.
(9)  The provider shall:
(a)  have liability insurance, or
(b)  inform parents in writing that the provider does not

have liability insurance.
(10)  The provider shall ensure that each parent completes

an admission and health assessment form for their child before
the child is admitted into the child care program.

(11)  The admission and health assessment form shall
include the following information:

(a)  child's name;
(b)  child's date of birth;
(c)  parent's name, address, and phone number, including

a daytime phone number;
(d)  names of people authorized by the parent to pick up

the child;
(e)  name, address, and phone number of a person to be

contacted in case of an emergency if the provider is unable to
contact the parent;

(f)  if available, the name, address, and phone number of an
out-of-area emergency contact person for the child;

(g)  current emergency medical treatment and emergency
transportation releases with the parent's signature;

(h)  any known allergies of the child;
(i)  any known food sensitivities of the child;
(j)  any chronic medical conditions that the child may have;
(k)  instructions for special or nonroutine daily health care

of the child;
(l)  current ongoing medications that the child may be

taking; and
(m)  any other special health instructions for the caregiver.
(12)  The admission and health assessment form shall:
(a)  be reviewed, updated, and signed or initialed by the

parent at least annually; and
(b)  kept on-site for review by the Department.
(13)  Before admitting any child younger than 5 years of

age into the child care program, including the provider's and
employees' own children, the provider shall obtain the following
documentation from the child's parent:

(a)  current immunizations, as required by Utah law;
(b)  a medical schedule to receive required immunizations;
(c)  a legal exemption; or
(d)  a 90-day exemption for children who are homeless.
(14)  For each child younger than 5 years of age, including

the provider's and employees' own children, the provider shall
keep their current immunization records on-site for review by
the Department.

(15)  The provider shall submit the annual immunization
report to the Immunization Program in the Utah Department of
Health by the date specified by the Department.

(16)  Each child's information shall be kept confidential
and shall not be released without written parental permission.

R430-50-7.  Personnel and Training Requirements.
(1)  The provider shall ensure that all employees and
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volunteers are supervised, qualified, and trained to:
(a)  meet the needs of the children as required by rule, and
(b)  be in compliance with all licensing rules.
(2)  Each week, the provider shall be present at the home

at least 50% of the time that any child is in care; and whenever
a child is in care, the provider, a caregiver who is at least 18
years old, or a substitute with authority to act on behalf of the
provider shall be present.

(3)  Caregivers shall:
(a)  be at least 18 years old;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 10 hours of child care training each

year, based on the facility's certificate date.
(4)  Substitutes shall:
(a)  be at least 18 years old;
(b)  pass a CCL background check;
(c)  be capable of providing care, supervising children, and

handling emergencies in the provider's absence;
(d)  receive at least 2.5 hours of preservice training before

beginning job duties; and
(e)  complete at least 1/2 hour of child care training for

each month they work 40 hours or more.
(5)  All other employees such as drivers, cooks, and clerks

shall:
(a)  pass a CCL background check,
(b)  receive at least 2.5 hours of preservice training before

beginning job duties,
(c)  have knowledge of and follow all applicable laws and

rules, and
(d)  not have unsupervised contact with any child in care if

the employee is younger than 16 years of age.
(6)  Volunteers shall:
(a)  pass a CCL background check, and
(b)  not have unsupervised contact with any child in care if

the volunteer is younger than 18 years of age.
(7)  Guests:
(a)  shall not have unsupervised contact with any child in

care, and
(b)  are not required to pass a CCL background check when

they remain in the home for not more than 2 weeks.
(8)  Any individual who stays in the home for more than 2

weeks shall be considered a household member and shall be
required to pass a CCL background check.

(9)  Parents of children in care:
(a)  shall not have unsupervised contact with any child in

care except their own, and
(b)  do not need a CCL background check unless involved

with child care in the facility.
(10)  Household members who are:
(a)  12 to 17 years old shall pass a CCL background check;
(b)  18 years of age or older shall pass a CCL background

check that includes fingerprints; and
(c)  younger than 18 years of age shall not have

unsupervised contact with any child in care including during
offsite activities and transportation.

(11)  Individuals who provide IEP or IFSP services such as
physical, occupational, or speech therapists:

(a)  are not required to have a CCL background check as
long as the child's parent has given permission for services to
take place at the facility, and

(b)  shall provide proper identification before having access
to the facility or a child at the facility.

(12)  Members from law enforcement or from Child
Protective Services:

(a)  are not required to have a CCL background check, and

(b)  shall provide proper identification before having access
to the facility or a child at the facility.

(13)  Preservice training shall include the following:
(a)  job description and duties;
(b)  current Department rule sections R430-50-7 through

24;
(c)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(d)  prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(e)  prevention of shaken baby syndrome and abusive head
trauma, and coping with crying babies;

(f)  prevention of sudden infant death syndrome (SIDS)
and the use of safe sleeping practices;

(g)  recognizing the signs of homelessness and available
assistance;

(h)  a review of the information in each child's health
assessment; and

(i)  an introduction and orientation to the children in care.
(14)  Annual child care training shall include the following

topics:
(a)  current Department rule sections R430-50-7 through

24;
(b)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(c)  the prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(d)  principles of child growth and development, including
brain development;

(e)  positive guidance and interactions with children;
(f)  prevention of shaken baby syndrome and abusive head

trauma, and coping with crying babies;
(g)  prevention of sudden infant death syndrome (SIDS)

and use of safe sleeping practices; and
(h)  recognizing the signs of homelessness and available

assistance.
(15)  At least 5 of the 10 hours of annual child care training

shall be face-to-face instruction.
(16)  Documentation of each individual's annual child care

training shall be kept on-site for review by the Department and
include the following:

(a)  training topic,
(b)  date of the training,
(c)  whether the training was face-to-face or non-face-to-

face instruction,
(d)  name of the person or organization that presented the

training, and
(e)  total hours or minutes of training.
(17)  At least one staff member with a current Red Cross,

American Heart Association, or equivalent first aid and
infant/child CPR certification shall be present when children are
in care:

(a)  at the facility,
(b)  in each vehicle transporting children, and
(c)  at each offsite activity.
(18)  CPR certification shall include hands-on testing.
(19)  Documentation of current first aid and CPR

certification for each covered individual required by rule to have
it shall be kept on-site for review by the Department.

R430-50-8.  Background Checks.
(1)  Before a new covered individual becomes involved

with child care in the program, the provider shall:
(a)  have the individual submit an online background check

form,
(b)  authorize the individual's background check form,
(c)  pay all required fees, and
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(d)  receive written notice from CCL that the individual
passed the background check.

(2)  The provider shall ensure that an online background
check form is submitted and authorized, and that background
check fees are paid within 10 working days from when a child
who resides in the facility turns 12 years old.

(3)  The provider shall ensure that a CCL background
check for each individual age 18 years or older includes
fingerprints and fingerprints fees.

(4)  The fingerprints shall be prepared by a local law
enforcement agency or an agency approved by local law
enforcement.

(5) If fingerprints are submitted through Live Scan
(electronically), the agency taking the fingerprints shall follow
the Department's guidelines.

(6)  Fingerprints are not required if the covered individual
has:

(a)  previously submitted fingerprints to CCL for a Next
Generation, national criminal history check;

(b)  resided in Utah continuously since the fingerprints
were submitted; and

(c)  kept their CCL background check current.
(7)  Background checks are valid for 1 year and shall be

renewed before the last day of the month listed on the covered
individual's background check card.

(8)  At least 2 weeks before the end of the renewal month
that is written on a covered individual's background check card,
the provider shall:

(a)  have the individual submit an online CCL background
check form and fingerprints if not previously submitted,

(b)  authorize the individual's background check form
through the provider portal, and

(c)  pay all required fees.
(9)  The following background findings shall deny a

covered individual from being involved with child care:
(a)  LIS supported findings,
(b)  the individual's name appears on the Utah or national

sex offender registry,
(c)  any felony convictions,
(d)  any Misdemeanor A convictions, or
(e)  Misdemeanor B and C convictions for the reasons

listed in R430-50-8(10).
(10)  The following convictions, regardless of severity, may

result in a background check denial:
(a)  unlawful sale or furnishing alcohol to minors;
(b)  sexual enticing of a minor;
(c)  cruelty to animals, including dogfighting;
(d)  bestiality;
(e)  lewdness, including lewdness involving a child;
(f)  voyeurism;
(g)  providing dangerous weapons to a minor;
(h)  a parent providing a firearm to a violent minor;
(i)  a parent knowing of a minor's possession of a

dangerous weapon;
(j)  sales of firearms to juveniles;
(k)  pornographic material or performance;
(l)  sexual solicitation;
(m)  prostitution and related crimes;
(n)  contributing to the delinquency of a minor;
(o)  any crime against a person;
(p)  a sexual exploitation act;
(q)  leaving a child unattended in a vehicle; and
(r)  driving under the influence (DUI) while a child is

present in the vehicle.
(11)  A covered individual with a Class A misdemeanor

background finding not listed in R430-50-8(10) may be
involved with child care when:

(a)  10 or more years have passed since the Class A
misdemeanor offense, and

(b)  there is no other conviction for the individual in the
past 10 years.

(12)  A covered individual with a Class A misdemeanor
background finding not listed in R430-50-8(10) may be
involved with child care for up to 6 months if:

(a)  5 to 9 years have passed since the offense,
(b)  there is no other conviction since the Class A

misdemeanor offense,
(c)  the individual provides to the Department

documentation of an active petition for expungement, and
(d)  the provider ensures that the individual does not have

unsupervised contact with any child in care.
(13)  If a petition for expungement is denied, the covered

individual shall no longer be involved with child care.
(14)  A covered individual shall not be denied if the only

background finding is a conviction or plea of no contest to a
nonviolent drug offense that occurred 10 or more years before
the CCL background check was conducted.

(15)  The Department may rely on the criminal background
check findings as conclusive evidence of the arrest warrant,
arrest, charge, or conviction; and the Department may revoke,
suspend, or deny a certificate or employment based on that
evidence.

(16)  If the provider has a background check denial, the
Department may suspend or deny their certificate until the
reason for the denial is resolved.

(17)  If a covered individual fails to pass a CCL
background check, including that the individual has been
convicted, has pleaded no contest, or is currently subject to a
plea in abeyance or diversion agreement for a felony or
misdemeanor, the provider shall prohibit that individual from
being employed by the child care program or residing at the
facility until the reason for the denial is resolved.

(18)  If a covered individual is denied a certificate or
employment based upon the criminal background check and
disagrees with the information provided by the Department of
Public Safety, the covered individual may appeal the
information as provided in Utah Code, Sections 77-18-10
through 77-18-14 and 77-18a-1.

(19)  If a covered individual disagrees with a supported
finding on the Department of Human Services Licensing
Information System (LIS):

(a)  the individual cannot appeal the supported finding to
the Department of Health, and

(b)  the covered individual may appeal the finding to the
Department of Human Services and follow the process
established by the Department of Human Services.

(20)  Within 48 hours of becoming aware of a covered
individual's arrest warrant, felony or misdemeanor arrest,
charge, conviction, or supported LIS finding, the provider and
the covered individual shall notify the Department.  Failure to
notify the Department within 48 hours may result in disciplinary
action, including revocation of the certificate.

(21)  The Executive Director of the Department of Health
may overturn a background check denial when the Executive
Director determines that the nature of the background finding or
mitigating circumstances do not pose a risk to children.

R430-50-9.  Facility.
(1)  There shall be at least 35 square feet of indoor space

for each child in care, including the provider's children.
(2)  Indoor space per child may include floor space used

for furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children,
(b)  for the care of children, or
(c)  to store classroom materials.
(3)  The following areas are not included when measuring

indoor space for children's use:
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(a)  bathrooms,
(b)  closets,
(c)  hallways, and
(d)  entryways.
(4)  The maximum allowed capacity for a child care facility

may be limited by local ordinances.
(5)  The number of children in care at any given time shall

not exceed the capacity identified on the certificate.
(6)  The provider shall ensure that any building or play

structure on the premises constructed before 1978 that has
peeling, flaking, chalking, or failing paint is tested for lead. If
lead-based paint is found, the provider shall contact their local
health department within 5 working days and follow required
procedures for remediation of the lead hazard.

(7)  Each room and indoor area that is used by children
shall be ventilated by mechanical ventilation, or by windows
that open and have screens.

(8)  All rooms and areas that are used for child care shall
have adequate light intensity for the safety of the children and
the type of activity being conducted.

(9)  There shall be a working telephone in the home, in
each vehicle while transporting children, and during offsite
activities.

(10)  There shall be a working toilet and a working
handwashing sink accessible to each nondiapered child in care.

(11)  A bathroom that provides privacy shall be available
for use by school-age children.

(12)  If there is a swimming pool on the premises that is not
emptied after each use:

(a)  the provider shall meet applicable state and local laws
and ordinances related to the operation of a swimming pool and
maintain the pool in a safe manner; and

(b)  when not in use, the pool shall be enclosed within at
least a 4-foot-high fence or solid barrier that is kept locked and
that separates the pool from any other areas on the premises, or
enclosed with a locked, properly working safety cover that meets
ASTM Specification F1346-91.

(13)  A hot tub on the premises with water in it shall be
inaccessible to children by being:

(a)  kept locked with a properly working cover; or
(b)  enclosed within at least a 4-foot-high fence or solid

barrier that is kept locked and that separates the hot tub from
any other areas on the premises.

(14)  The provider shall maintain buildings and outdoor
areas in good repair and safe condition including:

(a)  ceilings, walls, and floor coverings;
(b)  lighting, bathroom, and other fixtures;
(c)  draperies, blinds, and other window coverings;
(d)  indoor and outdoor play equipment;
(e)  furniture, toys, and materials accessible to the children;
(f)  entrances, exits, steps, and walkways including keeping

them free of ice, snow and other hazards.
(15)  Accessible raised decks or balconies that are 5 feet or

higher, and open basement stairwells that are 5 feet or deeper
shall have protective barriers that are at least 3 feet high.

(16)  If the house is subdivided, any part of the house is
rented out, or any other area of the facility is shared including
the outdoor area, the entire facility shall be inspected and
covered individuals in the facility shall comply with rules,
except when all of the following conditions are met:

(a)  there is a signed rental/lease agreement between the
provider and the individual responsible for or living in the other
part of the house;

(b)  there is a separate mailing address;
(c)  there is a separate entrance for the child care program;
(d)  there are no connecting interior doorways that can be

used by unauthorized individuals; and
(e)  there is no shared access to the outdoor area used for

child care, or a qualified caregiver is present when children are

using a shared outdoor area of the facility.
(17)  If there is an outdoor area used by children, R430-50-

9(18) through R430-50-9(23) apply:
(18)  The outdoor area shall be safely accessible to

children.
(19)  The outdoor area shall have at least 40 square feet of

space for each child using the area at one time.
(20)  The outdoor area shall be enclosed within a fence,

wall, or solid natural barrier that is at least 4 feet high when the
facility is on a street or within half a mile of a street that:

(a)  has a speed of 25 miles per hour or higher, or
(b)  has more than 2 lanes of traffic.
(21)  The following hazards shall be separated from the

children's outdoor area with a fence, wall, or solid natural
barrier that is at least 4 feet high:

(a)  barbed wire that is within 30 feet of the children's play
area;

(b)  livestock on or within 50 yards of the property line;
(c)  dangerous machinery, such as farm equipment, on or

within 50 yards of the property line;
(d)  a drop-off of more than 5 feet on or within 50 yards of

the property line; or
(e)  a water hazard, such as a swimming pool, pond, ditch,

lake, reservoir, river, stream, creek, or animal watering trough,
on or within 100 yards of the property line.

(22)  There shall be no gap 5 by 5 inches or greater in or
under the fence.

(23)  Whenever there are children in the outdoor area, there
shall be shade available to protect them from excessive sun and
heat.

R430-50-10.  Ratios and Group Size.
(1)  The provider shall maintain at least 1 caregiver for up

to 8 children in care.
(2)  There shall be no more than 2 children younger than 2

years old in care including the provider's and employee's own
children.

(3)  The provider's or an employee's child age 4 years or
older shall not be counted in the caregiver-to-child ratio when
the parent of the child is working at the facility.

R430-50-11.  Child Supervision and Security.
(1)  The provider shall ensure that caregivers provide and

maintain active supervision of each child at all times:
(a)  a caregiver shall be inside the home when any child in

care is inside the home,
(b)  a caregiver shall be in the outdoor area when any child

younger than 5 years old is in the outdoor area,
(c)  caregivers shall know the number of children in their

care at all times, and
(d)  caregivers' attention shall be focused on the children

and not on the caregivers' own personal interests.
(2)  A caregiver may allow only school-age children to play

outdoors while the caregiver is indoors when:
(a)  the caregiver can hear the children playing outdoors;

and
(b)  the children are in an area completely enclosed within

a fence, wall, or solid natural barrier that is at least a 4 feet high.
(3)  A caregiver shall monitor each sleeping infant by:
(a)  placing each infant to sleep within the sight and

hearing of the caregiver, or
(b)  personally observing each sleeping infant at least once

every 15 minutes.
(4)  A child may participate in supervised offsite activities

without the provider if:
(a)  the provider has prior written permission from the

child's parent for the child's participation, and
(b)  the provider has clearly assigned the responsibility for

the child's whereabouts and supervision to a responsible adult
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who accepts that responsibility throughout the period of the
offsite activity.

(5)  Whenever a child is in care, the child's parent shall
have access to their child and the areas used to care for their
child.

(6)  To maintain security and supervision of children, the
provider shall ensure that:

(a)  each child is signed in and out;
(b)  only parents or persons with written authorization from

the parent may sign out a child;
(c)  photo identification is required if the individual signing

the child in or out is unknown to the provider;
(d)  persons signing children in and out use identifiers,

such as a signature, initials, or electronic code;
(e)  the sign-in and sign-out records include the date and

time each child arrives and leaves; and
(f)  there is written permission from their parents if school-

age children sign themselves in and out.
(7)  In an emergency, the caregiver shall accept the parent's

verbal authorization to release a child when the caregiver can
confirm the identity of:

(a)  the person giving verbal authorization, and
(b)  the person picking up the child.

R430-50-12.  Child Guidance and Interaction.
(1)  The provider shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  The provider shall inform parents, children, and those

who interact with the children of the program's behavioral
expectations and how any misbehavior will be handled.

(3)  Individuals who interact with the children shall guide
children's behavior by using positive reinforcement, redirection,
and by setting clear limits that promote children's ability to
become self-disciplined.

(4)  Caregivers shall use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others, or from destroying property.

(5)  Interactions with the children shall not include:
(a)  any form of corporal punishment or any action that

produces physical pain or discomfort such as hitting, spanking,
shaking, biting, or pinching;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds gentle, passive restraint;

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding food, rest, or toileting; or
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.
(6)  Any person who witnesses or suspects that a child has

been subjected to abuse, neglect, or exploitation shall
immediately notify Child Protective Services or law
enforcement as required in Utah Code Section 62A-4a-403 and
Section 62A-4a-411.

R430-50-13.  Child Safety and Injury Prevention.
(1)  The building, outdoor area, toys, and equipment shall

be used in a safe manner and as intended by the manufacturer to
prevent injury to children.

(2)  Poisonous and harmful plants shall be inaccessible to
children.

(3)  Sharp objects, edges, corners, or points that could cut
or puncture skin shall be inaccessible to children.

(4)  Choking hazards shall be inaccessible to children to
children younger than 3 years of age.

(5)  Strangulation hazards such as ropes, cords, chains, and
wires attached to a structure and long enough to encircle a
child's neck shall be inaccessible to children.

(6)  Tripping hazards such as unsecured flooring, rugs with
curled edges, or cords in walkways shall be inaccessible to

children.
(7)  For children younger than 5 years of age, empty plastic

bags large enough for a child's head to fit inside, latex gloves,
and balloons shall be inaccessible to children.

(8)  Standing water that measures 2 inches or deeper and 5
by 5 inches or greater in diameter shall be inaccessible to
children.

(9)  Toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials shall be:

(a)  inaccessible to children,
(b)  used according to manufacturer instructions, and
(c)  stored in containers labeled with their contents.
(10)  Items and substances that could burn a child or start

a fire shall be inaccessible, such as:
(a)  matches or cigarette lighters;
(b)  open flames;
(c)  hot wax or other substances; and
(d)  when in use, portable space heaters, wood burning

stoves, and fireplaces of all types.
(11)  Children shall be protected from items that cause

electrical shock such as:
(a)  live electrical wires; and
(b)  for children younger than 5 years of age, electrical

outlets and surge protectors without protective caps or safety
devices when not in use.

(12)  Unless used and stored in compliance with the Utah
Concealed Weapons Act or as otherwise allowed by law,
firearms such as guns, muzzles loaders, rifles, shotguns, hand
guns, pistols, and automatic guns shall:

(a)  be locked in a cabinet or area with a key, combination
lock, or fingerprint lock; and

(b)  stored unloaded and separate from ammunition.
(13)  Weapons such as paintball guns, BB guns, airsoft

guns, sling shots, arrows, and mace shall be inaccessible to
children.

(14)  Alcohol, illegal substances, and sexually explicit
material shall be inaccessible, and shall not be used on the
premises, during offsite activities, or in program vehicles any
time a child is in care.

(15)  An outdoor source of drinking water, such as
individually labeled water bottles, a pitcher of water and
individual cups, or a working water fountain shall be available
to each child whenever the outside temperature is 75 degrees or
higher.

(16)  Areas accessible to children shall be free of heavy or
unstable objects that children could pull down on themselves,
such as furniture, unsecured televisions, and standing ladders.

(17)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(18)  Highchairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(19)  Infant walkers with wheels shall be inaccessible to
children.

(20)  In compliance with the Utah Indoor Clean Air Act,
tobacco, e-cigarettes, e-juice, e-liquids, and similar products
shall be inaccessible and not used:

(a)  in the facility or any other building when a child is in
care,

(b)  in any vehicle that is being used to transport a child in
care,

(c)  within 25 feet of any entrance to the facility or other
building occupied by a child in care, or

(d)  in any outdoor area or within 25 feet of any outdoor
area occupied by a child in care.

R430-50-14.  Emergency Preparedness and Response.
(1)  The provider shall post the home's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near a telephone in the home or in an area
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clearly visible to anyone needing the information.
(2)  The provider shall conduct fire evacuation drills at

least once every 6 months. Drills shall include a complete exit
of all children, staff, and volunteers from the home.

(3)  The provider shall conduct drills for disasters other
than fires at least once every 12 months.

(4)  The provider shall vary the days and times on which
fire and other disaster drills are held.

(5)  In case of an emergency or disaster, the provider and
all employees shall follow procedures as outlined in the facility's
health and safety plan unless otherwise instructed by emergency
personnel.

(6)  If the provider must leave the premises due to an
emergency, the provider may use an emergency substitute who
was not named in the facility's health and safety plan.

(7)  The emergency substitute:
(a)  shall be at least 18 years old;
(b)  is not required to have a CCL background check; and
(c)  is not required to meet the training, first aid, and CPR

requirements of this rule.
(8)  Before the provider may leave the children in the care

of the emergency substitute, the provider shall first obtain a
signed, written statement from the individual that they:

(a)  have not been convicted of a felony or misdemeanor;
(b)  do not have a substantiated background finding; and
(c)  are not being investigated for abuse or neglect by any

federal, state, or local government agency.
(9)  The emergency substitute's written background

statement shall be submitted to the Department for review
within 5 working days after the occurrence.

(10)  During the term of the emergency, the emergency
substitute may be counted in the caregiver-to-child ratio.

(11)  The provider shall make reasonable efforts to
minimize the time that the emergency substitute has
unsupervised contact with the children in care, and the amount
of time shall not be more than 24 hours per emergency incident.

(12)  The provider shall give parents a written report of
every serious incident, accident, or injury involving their child:

(a)  The caregivers involved, the provider, and the person
picking up the child shall sign the report on the day of
occurrence.

(b)  If school-age children sign themselves out of the
facility, a copy of the report shall be sent to the parent on the
day following the occurrence.

(13)  If a child is injured and the injury appears serious but
not life-threatening, the child's parent shall be contacted
immediately.

(14)  In the case of a life-threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb:

(a)  emergency personnel shall be called immediately;
(b)  after emergency personnel are called, then the parent

shall be contacted;
(c)  if the parent cannot be reached, staff shall try to contact

the child's emergency contact person.
(15)  If a child is injured while in care and receives medical

attention, or for a child fatality, the provider shall:
(a)  submit a completed accident report form to the

Department within the next business day of the incident; or
(b)  contact the Department within the next business day

and submit a completed accident report form within 5 business
days of the incident.

R430-50-15.  Health and Infection Control.
(1)  The building, furnishings, equipment, and outdoor area

shall be kept clean and sanitary including:
(a)  walls, and flooring shall be clean and free of spills, dirt,

and grime;
(b)  areas and equipment used for the storage, preparation,

and service of food shall be clean and sanitary;

(c)  surfaces used by children shall be free of rotting food
or a build-up of food;

(d)  the building and grounds shall be free of a build-up of
litter, trash, and garbage; and

(e)  the facility shall be free of animal feces.
(2)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
pests.

(3)  All toys and materials including those used by infants
and toddlers shall be cleaned:

(a)  at least weekly or more often if needed,
(b)  after being put in a child's mouth and before another

child plays with the toy, and
(c)  after being contaminated by a body fluid.
(4)  Fabric toys and items such as stuffed animals, cloth

dolls, pillow covers, and dress-up clothes shall be machine
washable and washed weekly, and as needed.

(5)  Highchair trays shall be cleaned and sanitized before
each use.

(6)  Water play tables or tubs shall be cleaned and sanitized
daily, if used by the children.

(7)  Bathroom surfaces including toilets, sinks, faucets, and
counters shall be cleaned and sanitized each day.

(8)  Potty chairs shall be cleaned and sanitized after each
use.

(9)  Toilet paper shall be accessible to children and kept in
a dispenser.

(10)  Only single-use paper towels or individually labeled
cloth towels shall be used to dry a child's hands.

(11)  If cloth towels are used, they shall not be shared by
children, caregivers, or volunteers.

(12)  Staff and volunteers shall wash their hands
thoroughly with soap and running water at required times
including:

(a)  before handling or preparing food or bottles,
(b)  before and after eating meals and snacks or feeding a

child,
(c)  after using the toilet or helping a child use the toilet,
(d)  after contact with a body fluid,
(e)  when coming in from outdoors, and
(f)  after cleaning up or taking out garbage.
(13)  Caregivers shall teach children how to wash their

hands thoroughly and shall oversee handwashing whenever
possible.

(14)  The provider shall ensure that children wash their
hands thoroughly with soap and running water at required times
including:

(a)  before and after eating meals and snacks,
(b)  after using the toilet,
(c)  after contact with a body fluid,
(d)  before using a water play table or tub, and
(e)  when coming in from outdoors.
(15)  Personal hygiene items, such as toothbrushes, combs,

and hair accessories, shall not be shared and shall be stored so
they do not touch each other, or they shall be sanitized between
each use.

(16)  A child's clothing shall be promptly changed if the
child has a toileting accident.

(17)  Staff shall take precautions when cleaning floors,
furniture, and other surfaces contaminated by blood, urine,
feces, and vomit. Except for diaper changes and toileting
accidents, staff shall:

(a)  wear waterproof gloves;
(b)  clean the surface using a detergent solution;
(c)  rinse the surface with clean water;
(d)  sanitize the surface;
(e)  throw away in a leakproof plastic bag the disposable

materials, such as paper towels, that were used to clean up the
body fluid;
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(f)  wash and sanitize any nondisposable materials used to
clean up the body fluid, such as cleaning cloths, mops, or
reusable rubber gloves, before reusing them; and

(g)  wash their hands after cleaning up the body fluid.
(18)  A child who becomes ill with an infectious disease

while in care shall be made comfortable in a safe, supervised
area that is separated from the other children.

(19)  If a child becomes ill while in care, the provider shall
contact the child's parent as soon as the illness is observed or
suspected.

(20)  The parents of every child in care shall be informed
when any child, employee, or person in the home has an
infectious disease or parasite. Parents shall be notified on the
day the illness is discovered.

(21)  When any child or employee has an infectious
disease, an unusual or serious illness, or a sudden onset of an
illness, the provider shall notify the local health department on
the day the illness is discovered.

R430-50-16.  Food and Nutrition.
(1)  The provider shall ensure that each child age 2 years

and older is offered a meal or snack at least once every 3 hours.
(2)  When food for children's meals and/or snacks is

supplied by the provider:
(a)  the meal service shall meet local health department

food service regulations;
(b)  the foods that are served shall meet the nutritional

requirements of the USDA Child and Adult Care Food Program
(CACFP)  whether or not the provider participates in the
CACFP;

(c)  the provider shall use the CACFP menus, the standard
Department-approved menus, or menus approved by a registered
dietician. Dietitian approval shall be noted and dated on the
menus, and shall be current within the past 5 years;

(d)  the current week's menu shall be posted for review by
parents and the Department; and

(e)  providers who are not participating or in good standing
with the CACFP shall keep a six-week record of foods served at
each meal and snack.

(3)  The person who serves food to children shall:
(a)  be aware of the children in their assigned group who

have food allergies or sensitivities, and
(b)  ensure that the children are not served the food or drink

they are allergic or sensitive to.
(4)  Children's food shall be served on dishes, napkins, or

sanitary highchair trays, except an individual finger food, such
as a cracker, that may be placed directly in a child's hand. Food
shall not be placed on a bare table.

(5)  Food and drink brought in by parents for their child's
use shall be:

(a)  labeled with the child's name or individually identified,
(b)  refrigerated if needed, and
(c)  consumed only by that child.

R430-50-17.  Medications.
(1)  All medications shall be inaccessible to children.
(2)  All liquid refrigerated medications shall be stored in a

separate leakproof container.
(3)  All over-the-counter and prescription medications

supplied by parents shall:
(a)  be labeled with the child's full name,
(b)  be kept in the original or pharmacy container,
(c)  have the original label, and
(d)  have child-safety caps.
(4)  The provider shall have a written medication

permission form completed and signed by the parent before
administering any medication supplied by the parent for their
child.

(5)  The medication permission form shall include:

(a)  the name of the child,
(b)  the name of the medication,
(c)  written instructions for administration, and
(d)  the parent signature and the date signed.
(6)  The instructions for administering the medication shall

include:
(a)  the dosage,
(b)  how the medication will be given,
(c)  the times and dates to administer the medication, and
(d)  the disease or condition being treated.
(7)  If the provider supplies an over-the-counter medication

for children's use, the medication shall not be administered to
any child without previous parental consent for each instance it
is given.  The consent shall be:

(a)  prior written consent; or
(b)  verbal consent if the date and time of the consent is

documented, and is signed by the parent upon picking up their
child.

(8)  The caregiver administering the medication shall:
(a)  wash their hands,
(b)  check the medication label to confirm the child's name

if the parent supplied the medication,
(c)  check the medication label or the package to ensure

that a child is not given a dosage larger than that recommended
by the health care professional or manufacturer, and

(d)  administer the medication.
(9)  Immediately after administering a medication, the

caregiver giving the medication shall record the following
information:

(a)  the date, time, and dosage of the medication given;
(b)  any errors in administration or adverse reactions; and
(c)  their signature or initials.
(10)  The provider shall report a child's adverse reaction to

a medication or error in administration to the parent
immediately upon recognizing the reaction or error, or after
notifying emergency personnel if the reaction is life-threatening.

(11)  If the provider chooses not to administer medication
as instructed by the parent, the provider shall notify the parent
of their refusal to administer the medication before the time the
medication needs to be given.

(12)  The provider shall keep a six-week record of
medication permission and administration forms on-site for
review by the Department.

R430-50-18.  Activities.
(1)  The provider shall offer daily activities that support

each child's healthy physical, social, emotional, cognitive, and
language development.

(2)  Physical development activities shall include light,
moderate, and vigorous physical activity for a daily total of at
least 15 minutes for every 2 hours children spend in the
program.

(3)  Toys, materials, and equipment needed to support
children's healthy development shall be available to the
children.

(4)  Except for occasional special events, the children's
primary screen time activity on media such as television, cell
phones, tablets, and computers shall:

(a)  not be allowed for children 0 to 17 months old;
(b)  be limited for children 18 months to 4 years old to 1

hour per day, or 5 hours per week with a maximum screen time
of 2 hours per activity; and

(c)  be planned to address the needs of children 5 to 12
years old.

(5)  If swimming activities are offered or if wading pools
are used:

(a)  the provider shall obtain parental permission before
each child in care uses the pool;

(b)  caregivers shall stay at the pool supervising whenever
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a child is in the pool or has access to the pool, and whenever a
wading pool has water in it;

(c)  diapered children shall wear swim diapers whenever
they are in the pool;

(d)  wading pools shall be emptied and sanitized after use
by each group of children;

(e)  if the pool is over 4 feet deep, there shall be a lifeguard
on duty who is certified by the Red Cross or other approved
certification program any time children have access to the pool;
and

(f)  lifeguards and pool personnel shall not count toward
the caregiver-to-child ratio.

(6)  If offsite activities are offered:
(a)  the provider shall obtain written parental consent

before each activity;
(b)  the required caregiver-to-child ratio and supervision

shall be maintained during the entire activity;
(c)  first aid supplies, including at least antiseptic, band-

aids, and tweezers shall be available;
(d)  children's names shall not be used on nametags, t-

shirts, or in other visible ways; and
(e)  there shall be a way for caregivers and children to wash

their hands with soap and water, or if there is no source of
running water, caregivers and children shall clean their hands
with wet wipes and hand sanitizer.

(7)  On every offsite activity, caregivers shall take the
written emergency information and releases for each child in the
group.

R430-50-19.  Play Equipment.
(1)  The provider shall ensure that children using play

equipment use it safely and in the manner intended by the
manufacturer.

(2)  There shall be no entrapment hazards on or within the
use zone of any piece of stationary play equipment.

(3)  There shall be no strangulation hazards on or within
the use zone of any piece of stationary play equipment.

(4)  There shall be no crush, shearing, or sharp edge
hazards on or within the use zone of any piece of stationary play
equipment.

(5)  There shall be no tripping hazards such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

(6)  Cushioning for stationary play equipment shall cover
the entire surface of each required use zone.

(7)  If ASTM cushioning is used, the provider shall keep
on-site for review by the Department the documentation from
the manufacturer that the material meets ASTM Specification
F1292.

(8)  Stationary play equipment with a designated play
surface that measures 6 inches or higher shall not be placed on
a hard surface such as concrete, asphalt, dirt, or the bare floor,
but may be placed on grass or other cushioning.

(9)  Except for trampolines, stationary play equipment that
is 18 inches or higher shall:

(a)  have a 3-foot use zone that is free of hard objects or
surfaces and that extends from the outermost edge of the
equipment; and

(b)  be stable and securely anchored.
(10)  A trampoline shall be considered accessible to

children in care unless the trampoline:
(a)  is enclosed behind at least a 3-foot high, locked fence

or barrier;
(b)  has no jumping mat;
(c)  is placed upside down, or
(d)  is enclosed within at least a 6-foot-high safety net that

is locked.
(11)  An accessible trampoline without a safety net

enclosure shall be placed at least 6 feet away from any structure

or object onto which a child could fall, including play
equipment, trees, and fences.

(12)  An accessible trampoline with a safety net enclosure
shall be place at least 3 feet away from any structure or object
onto which a child could fall, including play equipment, trees,
and fences if the net:

(a)  is properly installed and used as specified by the
manufacturer,

(b)  is in good repair, and
(c)  is at least 6 feet tall.
(13)  An accessible trampoline shall be placed over grass,

6-inch-deep cushioning, or ASTM-approved cushioning. 
Cushioning shall extend at least 6 feet from the outermost edge
of the trampoline frame, or at least 3 feet from the outermost
edge of the trampoline frame if a net is used as specified in
R430-50-19(12).

(14)  There shall be no ladders or other objects within the
use zone of an accessible trampoline that a child could use to
climb on the trampoline.

(15)  An accessible trampoline shall have shock-absorbing
pads that completely cover its springs, hooks, and frame.

(16)  Before a child in care uses a trampoline, the child's
parent shall sign a Department-approved permission form that
the provider keeps on-site for review by the Department.

(17)  When a trampoline is being used by a child in care:
(a)  a caregiver shall be at the trampoline supervising,
(b)  only one person at a time shall use a trampoline,
(c)  no child in care shall be allowed to do somersaults or

flips on the trampoline,
(d)  no one shall be allowed to play under the trampoline

when it is in use, and
(e)  only school age children in care shall be allowed to use

the trampoline.

R430-50-20.  Transportation.
If transportation services are offered:
(1)  For each child being transported, the provider shall

have a transportation permission form:
(a)  signed by the parent, and
(b)  on-site for review by the Department.
(2)  Each vehicle used for transporting children shall:
(a)  be enclosed with a roof or top,
(b)  be equipped with safety restraints,
(c)  have a current vehicle registration,
(d)  be maintained in a safe and clean condition, and
(e)  contain first aid supplies, including at least antiseptic,

band-aids, and tweezers.
(3)  The safety restraints in each vehicle that transports

children shall:
(a)  be appropriate for the age and size of each child who

is transported, as required by Utah law;
(b)  be properly installed; and
(c)  be in safe condition and working order.
(4)  The driver of each vehicle who is transporting children

shall:
(a)  be at least 18 years old;
(b)  have and carry with them a current, valid driver's

license for the type of vehicle being driven;
(c)  have with them the written emergency contact

information for each child being transported;
(d)  ensure that each child being transported is in an

individual safety restraint that is used according to Utah law;
(e)  ensure that the inside vehicle temperature is between

60-85 degrees Fahrenheit;
(f)  never leave a child in the vehicle unattended by an

adult;
(g)  ensure that children stay seated while the vehicle is

moving;
(h)  never leave the keys in the ignition when not in the



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 185

driver's seat; and
(i)  ensure that the vehicle is locked during transport.
(5)  When the provider walks or uses public transportation

to transport children to or from the facility, the provider shall
ensure that:

(a)  each child being transported has a completed
transportation permission form signed by their parent,

(b)  a caregiver goes with the children and actively
supervises them,

(c)  the caregiver-to-child ratio is maintained, and
(d)  caregivers take each child's written emergency contact

information and releases with them.

R430-50-21.  Animals.
(1)  The provider shall inform parents of the kinds of

animals allowed at the facility.
(2)  There shall be no animal on the premises that:
(a)  is naturally aggressive;
(b)  has a history of dangerous, attacking, or aggressive

behavior; or
(c)  has a history of biting even one person.
(3)  Animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(4)  There shall be no animal or animal equipment in food
preparation or eating areas during food preparation or eating
times.

(5)  Children younger than 5 years of age shall not assist
with the cleaning of animals or animal cages, pens, or
equipment.

(6)  If school-age children help in the cleaning of animals
or animal equipment, the children shall wash their hands
immediately after cleaning the animal or equipment.

(7)  Children and staff shall wash their hands immediately
after playing with or touching reptiles and amphibians.

(8)  Dogs, cats, and ferrets that are housed at the facility
shall have current rabies vaccinations.

(9)  The provider shall keep current animal vaccination
records on-site for review by the Department.

R430-50-22.  Rest and Sleep.
(1)  The provider shall offer children in care a daily

opportunity for rest or sleep in an environment with subdued
lighting, a low noise level, and freedom from distractions.

(2)  Each crib used by children shall:
(a)  have a tight-fitting mattress;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
cannot sit up without help;

(d)  not have strings, cords, ropes, or other entanglement
hazards on the crib or within reach of the child; and

(e)  meet CPSC standards.
(3)  Sleeping equipment may not block exits.
(4)  Sleeping equipment and bedding items that are clearly

assigned to and used by an individual child shall be cleaned and
sanitized as needed and at least weekly.

(5)  Sleeping equipment and bedding items that are not
clearly assigned to and used by an individual child shall be
cleaned and sanitized before each use.

R430-50-23.  Diapering.
If the provider accepts children who wear diapers:
(1)  Caregivers shall ensure that each child's diaper is:
(a)  checked at least once every 2 hours,
(b)  promptly changed when wet or soiled, and
(c)  checked as soon as a sleeping child awakens.
(2)  The diapering area shall not be located in a food

preparation or eating area.
(3)  Children shall not be diapered directly on the floor, or

on any surface used for another purpose.
(4)  The diapering surface shall be smooth, waterproof, and

in good repair.
(5)  Caregivers shall clean and sanitize the diapering

surface after each diaper change, or use a disposable, waterproof
diapering surface that is thrown away after each diaper change.

(6)  Caregivers shall wash their hands after each diaper
change.

(7)  Caregivers shall place wet and soiled disposable
diapers:

(a)  in a container that has a disposable plastic lining and
a tight-fitting lid,

(b)  directly in an outdoor garbage container that has a
tight-fitting lid, or

(c)  in a container that is inaccessible to children.
(8)  Indoor containers where wet and soiled diapers are

placed shall be cleaned and sanitized each day.
(9)  If cloth diapers are used:
(a)  they shall not be rinsed at the facility; and
(b)  they shall be placed directly into a leakproof container

that is inaccessible to any child and labeled with the child's
name, or placed in a leakproof diapering service container.

R430-50-24.  Infant and Toddler Care.
If the provider cares for infants or toddlers:
(1)  Each awake infant and toddler shall receive positive

physical and verbal interaction with a caregiver at least once
every 20 minutes.

(2)  To stimulate their healthy development, the provider
shall ensure that infants receive daily interactions with adults;
including on the ground interaction and closely supervised time
spent in the prone position for infants younger than 6 months of
age.

(3)  Caregivers shall respond promptly to infants and
toddlers who are in emotional distress due to conditions such as
hunger, fatigue, a wet or soiled diaper, fear, teething, or illness.

(4)  For their healthy development, safe toys shall be
available for infants and toddlers. There shall be enough toys
accessible to each infant and toddler in the group to engage in
play.

(5)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(6)  An awake infant or toddler shall not be confined for
more than 30 minutes in any piece of equipment, such as a
swing, high chair, crib, playpen, or other similar piece of
equipment.

(7)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(8)  Infants and toddlers shall not have access to objects
made of styrofoam.

(9)  Each infant and toddler shall be allowed to eat and
sleep on their own schedule.

(10)  Baby food, formula, or breast milk that is brought
from home for an individual child's use shall be:

(a)  labeled with the child's name;
(b)  kept refrigerated if needed; and
(c)  discarded within 24 hours of preparation or opening,

except for unprepared powdered formula or dry food.
(11)  If an infant is unable to sit upright and hold their own

bottle, a caregiver shall hold the infant during bottle feeding. 
Bottles shall not be propped.

(12)  The caregiver shall swirl and test warm bottles for
temperature before feeding to children.

(13)  Formula and milk, including breast milk, shall be
discarded after feeding or within 2 hours of starting a feeding.

(14)  Caregivers shall cut solid foods for infants into pieces
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no larger than 1/4 inch in diameter, and shall cut solid foods for
toddlers into pieces no larger than 1/2 inch in diameter.

(15)  Infants shall sleep in equipment designed for sleep
such as a crib, bassinet, porta-crib or play pen. An infant shall
not be placed to sleep on a mat, cot, pillow, bouncer, swing, car
seat, or other similar piece of equipment unless the provider has
written permission from the infant's parent.

(16)  Infants shall be placed on their backs for sleeping
unless there is documentation from a health care provider
requiring a different sleep position.

(17)  Soft toys, loose blankets, or other objects shall not be
placed in cribs while in use by sleeping infants.

KEY:  child care facilities, residential certification
August 10, 2018 26-39
Notice of Continuation May 9, 2018
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R430.  Health, Family Health and Preparedness, Child Care
Licensing.
R430-90.  Licensed Family Child Care.
R430-90-1.  Legal Authority and Purpose.

(1)  This rule is enacted and enforced in accordance with
Utah Code, Title 26, Chapter 39.

(2)  This rule establishes the foundational standards
necessary to protect the health and safety of children in
residential child care facilities and defines the general
procedures and requirements to obtain and maintain a license to
provide child care.

R430-90-2.  Definitions.
(1)  "Applicant" means a person or business who has

applied for a new or a renewal of a license, certificate, or
exemption from Child Care Licensing.

(2)  "ASTM" means American Society for Testing and
Materials.

(3)  "Background Finding" means information in a
background check that may result in a denial from Child Care
Licensing.

(4)  "Background Check Denial" means that an individual
has failed the background check and is prohibited from being
involved with a child care facility.

(5)  "Barrier" means an enclosing structure such as a fence,
wall, bars, railing, or solid panel to prevent accidental or
deliberate movement through or access to something.

(6)  "Body Fluid" means blood, urine, feces, vomit, mucus,
and/or saliva.

(7)  "Business Days/Hours" means the days of the week and
times the facility is open for business.

(8)  "Capacity" means the maximum number of children for
whom care can be provided at any given time.

(9)  "Caregiver-to-Child Ratio" means the number of
caregivers responsible for a specific number of children.

(10)  "CCL" means the Child Care Licensing Program in
the Department of Health that is delegated with the
responsibility to enforce the Utah Child Care Licensing Act.

(11)  "Child Care" means continuous care and supervision
of 5 or more qualifying children, that is:

(a)  in place of care ordinarily provided by a parent in the
parent's home,

(b)  for less than 24 hours a day, and
(c)  for direct or indirect compensation.
(12)  "Child Care Hours" means the days and times during

which the provider is open for business.
(13)  "Child Care Program" means a person or business that

offers child care.
(14)  "Choking Hazard" means an object or a removable

part on an object with a diameter of less than 1-1/4 inch and a
length of less than 2-1/4 inches that could be caught in a child's
throat blocking their airway and making it difficult or
impossible to breathe.

(15)  "Conditional Status" means that the provider is at risk
of losing their child care license because compliance with
licensing rules has not been maintained.

(16)  "Covered Individual" means any of the following
individuals involved with a child care facility:

(a)  an owner;
(b)  an employee;
(c)  a caregiver;
(d)  a volunteer, except a parent of a child enrolled in the

child care program;
(e)  an individual age 12 years or older who resides in the

facility; and
(f)  anyone who has unsupervised contact with a child in

care.
(17)  "CPSC" means the Consumer Product Safety

Commission.

(18)  "Department" means the Utah Department of Health.
(19)  "Designated Play Surface" means any accessible

elevated surface for standing, walking, crawling, sitting or
climbing; or an accessible flat surface at least 2 by 2 inches in
size and having an angle less than 30 degrees from horizontal.

(20)  "Emotional Abuse" means behavior that could harm
a child's emotional development, such as threatening,
intimidating, humiliating, demeaning, criticizing, rejecting,
using profane language, and/or using inappropriate physical
restraint.

(21)  "Entrapment Hazard" means an opening greater than
3-1/2 by 6-1/4 inches and less than 9 inches in diameter where
a child's body could fit through but the child's head could not fit
through, potentially causing a child's entrapment and
strangulation.

(22)  "Facility" means a child care program or the premises
approved by the Department to be used for child care.

(23)  "Group" means the children who are supervised by
one or more caregivers in an individual room or in an area
within a room that is defined by furniture or other partition.

(24)  "Group Size" means the number of children in a
group.

(25)  "Guest" means an individual who is not a covered
individual and is on the premises with the provider's permission.

(26)  "Health Care Provider" means a licensed health
professional, such as a physician, dentist, nurse practitioner, or
physician's assistant.

(27)  "Homeless" means anyone who lacks a fixed, regular,
and adequate nighttime residence as described in the McKinney-
Vento Act.  McKinney-Vento Homeless Assistance Act (Title
IX, Part A of ESSA)

(28)  "Inaccessible" means out of reach of children by
being:

(a)  locked, such as in a locked room, cupboard, or drawer;
(b)  secured with a child safety device, such as a child

safety cupboard lock or doorknob device;
(c)  behind a properly secured child safety gate;
(d)  located in a cupboard or on a shelf that is at least 36

inches above the floor; or
(e)  in a bathroom, at least 36 inches above any surface

from where a child could stand or climb.
(29)  "Infant" means a child who is younger than 12

months of age.
(30)  "Infectious Disease" means an illness that is capable

of being spread from one person to another.
(31)  "Involved with Child Care" means to do any of the

following at or for a child care facility licensed by the
Department:

(a)  provide child care;
(b)  volunteer at a child care facility;
(c)  own, operate, direct, or be employed at a child care

facility;
(d)  reside at a facility where child care is provided; or
(e)  be present at a facility while care is being provided,

except for authorized guests or parents who are dropping off a
child, picking up a child, or attending a scheduled event at the
child care facility.

(32)  "License" means a license issued by the Department
to provide child care services.

(33)  "Licensee" means the legally responsible person or
business that holds a valid license from Child Care Licensing.

(34)  "LIS Supported Finding" means background check
information from the Licensing Information System (LIS)
database for child abuse and neglect, maintained by the Utah
Department of Human Services.

(35)  "McKinney-Vento Act" means a federal law that
requires protections and services for children and youth who are
homeless including those with disabilities.  McKinney-Vento
Homeless Assistance Act (Title IX, Part A of ESSA).
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(36)  "Over-the-Counter Medication" means medication
that can be purchased without a written prescription including
herbal remedies, vitamins, and mineral supplements.

(37)  "Parent" means the parent or legal guardian of a child
in care.

(38)  "Person" means an individual or a business entity.
(39)  "Physical Abuse" means causing nonaccidental

physical harm to a child.
(40)  "Preschooler" means a child age 2 through 4 years

old.
(41)  "Provider" means the legally responsible person or

business that holds a valid license from Child Care Licensing.
(42)  "Qualifying Child" means:
(a)  a child who is younger than 13 years old and is the

child of a person other than the child care provider or caregiver,
(b)  a child with a disability who is younger than 18 years

old and is the child of a person other than the provider or
caregiver, or

(c)  a child who is younger than 4 years old and is the child
of the provider or a caregiver.

(43)  "Residential Child Care" means care that takes place
in a child care provider's home.

(44)  "Related Child" means a child for whom a provider is
the parent, legal guardian, step-parent, grandparent, step-
grandparent, great-grandparent, sibling, step-sibling, aunt, step-
aunt, great-aunt, uncle, step-uncle, or great-uncle.

(45)  "Sanitize" means to use a chemical product to remove
soil and bacteria from a surface or object.

(46)  "School-Age Child" means a child age 5 through 12
years old.

(47)  "Sexual Abuse" means abuse as defined in Utah
Code, Title 76-5-404(1).

(48)  "Sexually Explicit Material" means any depiction of
sexually explicit conduct as defined in Utah Code, Title 76-5b-
103(10).

(49)  "Sleeping Equipment" means a cot, mat, crib,
bassinet, porta-crib, playpen, or bed.

(50)  "Stationary Play Equipment" means equipment such
as a climber, slide, swing, merry-go-round, or spring rocker that
is meant to stay in one location when a child uses it.  Stationary
play equipment does not include:

(a)  a sandbox;
(b)  a stationary circular tricycle;
(c)  a sensory table; or
(d)  a playhouse that sits on the ground or floor and has no

attached equipment, such as a slide, swing, or climber.
(51)  "Strangulation Hazard" means something on which a

child's clothes or drawstrings could become caught, or
something in which a child could become entangled such as:

(a)  a protruding bolt end that extends more than 2 threads
beyond the face of the nut;

(b)  hardware that forms a hook or leaves a gap or space
between components such as an open S-hook; or

(c)  a rope, cord, or chain that is attached to a structure and
is long enough to encircle a child's neck.

(52)  "Substitute" means a person who assumes a
caregiver's duties when the caregiver is not present.

(53)  "Toddler" means a child age 12 through 23 months.
(54)  "Unrelated Child" means a child who is not a "related

child" as defined in R430-90-2(43).
(55)  "Unsupervised Contact" means being with, caring for,

communicating with, or touching a child in the absence of a
caregiver or other employee who is at least 18 years old and has
passed a Child Care Licensing background check.

(56)  "Use Zone" means the area beneath and surrounding
a play structure or piece of equipment that is designated for
unrestricted movement around the equipment, and onto which
a child falling from or exiting the equipment could be expected
to land.

(57)  "Volunteer" means an individual who receives no
form of direct or indirect compensation for their service.

(58)  "Working Days" means the days of the week the
Department is open for business.

R430-90-3.  License Required.
(1)  A person or persons shall be licensed under this rule if

they provide child care:
(a)  in the home where they reside;
(b)  in the absence of the child's parent;
(c)  for 5 to 16 unrelated children;
(d)  for 4 or more hours per day;
(e)  on a regularly scheduled, ongoing basis; and
(f)  for direct or indirect compensation.
(2)  The Department may not license, nor is a license

required for:
(a)  a person who cares for related children only; or
(b)  a person who provides care on a sporadic basis only.
(3)  According to Foster Care Services rule R501-12-

4(8)(f), a provider may not be licensed to provide child care in
a facility that is also licensed to offer foster or respite care
services, or another licensed or certified human services
program.

R430-90-4.  License Application, Renewal, Changes, and
Variances.

(1)  An applicant for a new child care license shall submit
to the Department:

(a)  an online application;
(b)  a copy of a current local fire clearance or a statement

from the local fire authority that a fire inspection is not required;
(c)  a copy of a current local health department kitchen

clearance for a facility providing food service or a statement
from the local health department that a kitchen inspection is not
required;

(d)  a copy of a current local business license or a statement
from the city that a business license is not required;

(e)  a copy of a completed Department health and safety
plan form;

(f)  CCL background checks for all covered individuals as
required in R430-90-8;

(g)  a current copy of the Department's new provider
training certificate of attendance;

(h)  all required fees, which are nonrefundable; and
(i)  a signed Affidavit of Lawful Presence form provided by

the Department.
(2)  The applicant shall pass a Department's inspection of

the facility before a new license or a renewal is issued.
(3)  If the local fire authority states that a fire inspection is

not required, a Department's CCL inspection for a new license
or a renewal of a license shall include compliance with the
following:

(a)  address numbers and/or letters shall be readable from
the street;

(b)  address numbers and/or letters shall be at least 4 inches
in height and 1/2 inch thick;

(c)  exit doors shall operate properly and shall be well
maintained;

(d)  obstructions in exits, aisles, corridors, and stairways
shall be removed;

(e)  there shall be unobstructed fire extinguishers that are
of an X minimum rate and appropriate to the type of hazard,
currently charged and serviced, and mounted not more than 5
feet above the floor;

(f)  there shall be working smoke detectors that are
properly installed on each level of the building; and

(g)  boiler, mechanical, and electrical panel rooms shall not
be used for storage.

(4)  If the local health department states that a kitchen
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inspection is not required, a Department's CCL inspection for a
new license or a renewal of a license shall include compliance
with the following:

(a)  the refrigerator shall be clean, in good repair, and
working at or below 41 degrees Fahrenheit;

(b)  there shall be a working thermometer in the
refrigerator;

(c)  there shall be a working stem thermometer available to
check cook and hot hold temperatures;

(d)  cooks shall have a current food handler's permit
available on-site for review by the Department;

(e)  reusable food holders, utensils, and food preparation
surfaces shall be washed, rinsed, and sanitized with an approved
sanitizer before each use;

(f)  chemicals shall be stored away from food and food
service items;

(g)  food shall be properly stored, kept to the proper
temperature, and in good condition; and

(h)  there shall be a working handwashing sink in the
kitchen.

(5)  If the applicant does not complete the application
process within 6 months of first submitting any portion of the
application, the Department may deny the application and to be
licensed, the applicant shall reapply.  This includes resubmitting
all required documentation, repaying licensing fees, and passing
another inspection of the facility.

(6)  The Department may deny an application for a license
if, within the 5 years preceding the application date, the
applicant held a license or certificate that was:

(a)  closed under an immediate closure;
(b)  revoked;
(c)  closed as a result of a settlement agreement resulting

from a notice of intent to revoke, a notice of revocation, or a
notice of immediate closure;

(d)  voluntarily closed after an inspection of the facility
found rule violations that would have resulted in a notice of
intent to revoke or a notice of revocation had the provider not
closed voluntarily; or

(e)  voluntarily closed having unpaid fees or civil money
penalties issued by the Department.

(7)  Each child care license expires at midnight on the last
day of the month shown on the license, unless the license was
previously revoked by the Department, or voluntarily closed by
the provider.

(8)  Within 30 to 90 days before a current license expires,
the provider shall submit for renewal:

(a)  an online renewal request,
(b)  applicable renewal fees,
(c)  any previous unpaid fees,
(d)  a copy of a current business license,
(e)  a copy of a current fire inspection report, and
(f)  a copy of a current kitchen inspection report.
(9)  A provider who fails to renew their license by the

expiration date may have an additional 30 days to complete the
renewal process if they pay a late fee.

(10)  The Department may not renew a license for a
provider who is no longer caring for children.

(11)  The provider shall submit a complete application for
a new license at least 30 days before a change of the child care
facility's location.

(12)  The provider shall submit a complete application to
amend an existing license at least 30 days before any of the
following changes:

(a)  an increase or decrease of licensed capacity, including
any change to the amount of usable indoor or outdoor space
where child care is provided;

(b)  a change in the name of the program;
(c)  a change in the regulation category of the program;
(d)  a change in the name of the provider; or

(e)  a transfer of business ownership to a spouse or to any
other household member.

(13)  The Department may amend a license after verifying
that the applicant is in compliance with all applicable rules and
required fees have been paid.  The expiration date of the
amended license remains the same as the previous license.

(14)  A license is not assignable or transferable and shall
only be amended by the Department.

(15)  If an applicant or provider cannot comply with a rule
but can meet the intent of the rule in another way, they may
apply for a variance to that rule by submitting a request to the
Department.

(16)  The Department may:
(a)  require additional information before acting on the

variance request, and
(b)  impose health and safety requirements as a condition

of granting a variance.
(17)  The provider shall comply with the existing rule until

a variance is approved.
(18)  If a variance is approved, the provider shall keep a

copy of the written approval on-site for review by parents and
the Department.

(19)  The Department may grant variances for up to 12
months.

(20)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the rule as

stated in their approved variance;
(b)  the provider fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the basis

for the variance.

R430-90-5.  Rule Violations and Penalties.
(1)  The Department may place a program's child care

license on a conditional status for the following causes:
(a)  chronic, ongoing noncompliance with rules;
(b)  unpaid fees; or
(c)  a serious rule violation that places children's health or

safety in immediate jeopardy.
(2)  The Department shall establish the length of the

conditional status and set the conditions that the child care
provider shall satisfy to remove the conditional status.

(3)  The Department may increase monitoring of the
program that is on conditional status to verify compliance with
rules.

(4)  The Department may deny or revoke a license if the
child care provider:

(a)  fails to meet the conditions of a license on conditional
status;

(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  misrepresents information by intentionally altering a

license or any other document issued by the Department;
(e)  refuses to allow authorized representatives of the

Department access to the facility to ensure compliance with
rules;

(f)  refuses to submit or make available to the Department
any written documentation required to verify compliance with
rules;

(g)  commits a serious rule violation that results in death or
serious harm to a child, or that places a child at risk of death or
serious harm; or

(h)  has committed an illegal act that would exclude a
person from having a license.

(5)  Within 10 working days of receipt of a revocation
notice, the provider shall submit to the Department the names
and mailing addresses of the parents of each enrolled child so
the Department can notify the parents of the revocation.
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(6)  The Department may order the immediate closure of a
facility if conditions create a clear and present danger to any
child in care and may require immediate action to protect their
health or safety.

(7)  Upon receipt of an immediate closure notice, the
provider shall give the Department the names and mailing
addresses of the parents of each enrolled child so the
Department can notify the parents of the immediate closure.

(8)  If there is a severe injury or the death of a child in care,
the Department may order the child care provider to suspend
services and/or prohibit new enrollments, pending a review by
the Child Fatality Review Committee or a determination of the
probable cause of death or injury by a medical professional.

(9)  If a person is providing care for more than 4 unrelated
children without the appropriate license, the Department may:

(a)  issue a cease and desist order, or
(b)  allow the person to continue operation if:
(i)  the person was unaware of the need for a license,
(ii)  conditions do not create a clear and present danger to

the children in care, and
(iii)  the person agrees to apply for the appropriate license

within 30 calendar days of notification by the Department.
(10)  If a person providing care without the appropriate

license agrees to apply for a license but does not submit an
application and all required application documents within 30
days, the Department may issue a cease and desist order.

(11)  A violation of any rule is punishable by an
administrative civil money penalty of up to $5,000 per day as
provided in Utah Code, Section 26-39-601.

(12)  Assessment of any civil money penalty does not
prevent the Department from also taking action to deny, place
on conditional status, revoke, immediately close, or refuse to
renew a license.

(13)  Assessment of any administrative civil money penalty
under this section does not prevent court-ordered or other
equitable remedies.

(14)  The Department may deny an application or revoke
a license for failure to pay any required fees, including fees for
applications, late fees, returned checks, license changes,
additional inspections, conditional monitoring inspections,
background checks, civil money penalties, and other fees
assessed by the Department.

(15)  An applicant or provider may appeal any Department
decision within 15 working days of being informed in writing of
the decision.

R430-90-6.  Administration and Children's Records.
(1)  The provider shall:
(a)  be at least 18 years of age;
(b)  pass a CCL background check;
(c)  demonstrate lawful presence in the United States;
(d)  complete the new provider training offered by the

Department; and
(e)  complete at least 20 hours of child care training each

year, based on the facility's license date.
(2)  The provider shall not engage in or allow conduct that

endangers children in care; or is contrary to the health, morals,
welfare, and safety of the public.

(3)  The provider shall have knowledge of and comply with
all federal, state, and local laws, ordinances, and rules, and shall
be responsible for the operation and management of a child care
program.

(4)  The provider shall comply with licensing rules at all
times when a child in care is present.

(5)  The provider shall post the original child care license
on the facility premises in a place readily visible and accessible
to the public.

(6)  The provider shall post a copy of the Department's
Parent Guide at the facility for parent review during business

hours, or give each parent a copy of the guide at enrollment.
(7)  The provider shall inform parents and the Department

of any changes to the program's telephone number and other
contact information within 48 hours of the change.

(8)  The provider shall establish, follow, and ensure that all
staff and volunteers follow a written health and safety plan that
is:

(a)  completed on the Department's required form;
(b)  submitted to the Department for initial approval and

any time changes are made to the plan;
(c)  reviewed and updated as needed;
(d)  signed and dated at least annually; and
(e)  available for review by parents, staff, and the

Department during business hours.
(9)  The provider shall:
(a)  have liability insurance, or
(b)  inform parents in writing that the provider does not

have liability insurance.
(10)  The provider shall ensure that each parent completes

an admission and health assessment form for their child before
the child is admitted into the child care program.

(11)  The admission and health assessment form shall
include the following information:

(a)  child's name;
(b)  child's date of birth;
(c)  parent's name, address, and phone number, including

a daytime phone number;
(d)  names of people authorized by the parent to pick up

the child;
(e)  name, address, and phone number of a person to be

contacted in case of an emergency if the provider is unable to
contact the parent;

(f)  if available, the name, address, and phone number of an
out-of-area emergency contact person for the child;

(g)  current emergency medical treatment and emergency
transportation releases with the parent's signature;

(h)  any known allergies of the child;
(i)  any known food sensitivities of the child;
(j)  any chronic medical conditions that the child may have;
(k)  instructions for special or nonroutine daily health care

of the child;
(l)  current ongoing medications that the child may be

taking; and
(m)  any other special health instructions for the caregiver.
(12)  The admission and health assessment form shall:
(a)  be reviewed, updated, and signed or initialed by the

parent at least annually; and
(b)  kept on-site for review by the Department.
(13)  Before admitting any child younger than 5 years of

age into the child care program, including the provider's and
employees' own children, the provider shall obtain the following
documentation from the child's parent:

(a)  current immunizations, as required by Utah law;
(b)  a medical schedule to receive required immunizations;
(c)  a legal exemption; or
(d)  a 90-day exemption for children who are homeless.
(14)  For each child younger than 5 years of age, including

the provider's and employees' own children, the provider shall
keep their current immunization records on-site for review by
the Department.

(15)  The provider shall submit the annual immunization
report to the Immunization Program in the Utah Department of
Health by the date specified by the Department.

(16)  Each child's information shall be kept confidential
and shall not be released without written parental permission.

R430-90-7.  Personnel and Training Requirements.
(1)  The provider shall ensure that all employees and

volunteers are supervised, qualified, and trained to:
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(a)  meet the needs of the children as required by rule, and
(b)  be in compliance with all licensing rules.
(2)  Each week, the provider shall be present at the home

at least 50% of the time that any child is in care; and whenever
a child is in care, the provider, a caregiver who is at least 18
years old, or a substitute with authority to act on behalf of the
provider shall be present.

(3)  Caregivers shall:
(a)  be at least 16 years old;
(b)  pass a CCL background check;
(c)  receive at least 2.5 hours of preservice training before

beginning job duties;
(d)  have knowledge of and follow all applicable laws and

rules; and
(e)  complete at least 20 hours of child care training each

year, based on the facility's license date.
(4)  Substitutes shall:
(a)  be at least 18 years old;
(b)  pass a CCL background check;
(c)  be capable of providing care, supervising children, and

handling emergencies in the provider's absence;
(d)  receive at least 2.5 hours of preservice training before

beginning job duties; and
(e)  complete at least 1.5 hours of child care training for

each month they work 40 hours or more.
(5)  All other employees such as drivers, cooks, and clerks

shall:
(a)  pass a CCL background check,
(b)  receive at least 2.5 hours of preservice training before

beginning job duties,
(c)  have knowledge of and follow all applicable laws and

rules, and
(d)  not have unsupervised contact with any child in care if

the employee is younger than 16 years of age.
(6)  Volunteers shall:
(a)  pass a CCL background check, and
(b)  not have unsupervised contact with any child in care if

the volunteer is younger than 18 years of age.
(7)  Guests:
(a)  shall not have unsupervised contact with any child in

care, and
(b)  are not required to pass a CCL background check when

they remain in the home for not more than 2 weeks.
(8)  Any individual who stays in the home for more than 2

weeks shall be considered a household member and shall be
required to pass a CCL background check.

(9)  Parents of children in care:
(a)  shall not have unsupervised contact with any child in

care except their own, and
(b)  do not need a CCL background check unless involved

with child care in the facility.
(10)  Household members who are:
(a)  12 to 17 years old shall pass a CCL background check;
(b)  18 years of age or older shall pass a CCL background

check that includes fingerprints; and
(c)  younger than 18 years of age shall not have

unsupervised contact with any child in care including during
offsite activities and transportation.

(11)  Individuals who provide IEP or IFSP services such as
physical, occupational, or speech therapists:

(a)  are not required to have a CCL background check as
long as the child's parent has given permission for services to
take place at the facility, and

(b)  shall provide proper identification before having access
to the facility or a child at the facility.

(12)  Members from law enforcement or from Child
Protective Services:

(a)  are not required to have a CCL background check, and
(b)  shall provide proper identification before having access

to the facility or a child at the facility.
(13)  Preservice training shall include the following:
(a)  job description and duties;
(b)  current Department rule sections R430-90-7 through

24;
(c)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(d)  prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(e)  prevention of shaken baby syndrome and abusive head
trauma, and coping with crying babies;

(f)  prevention of sudden infant death syndrome (SIDS) 
and the use of safe sleeping practices;

(g)  recognizing the signs of homelessness and available
assistance;

(h)  a review of the information in each child's health
assessment; and

(i)  an introduction and orientation to the children in care.
(14)  Documentation of each individual's preservice

training shall be kept on-site for review by the Department and
include the following:

(a)  training topics,
(b)  date of the training, and
(c)  total hours or minutes of training.
(15)  Annual child care training shall include the following

topics:
(a)  current Department rule sections R430-90-7 through

24;
(b)  the Department-approved health and safety plan that

includes preparing for and responding to emergencies;
(c)  the prevention, signs and symptoms of child abuse and

neglect, including child sexual abuse, and legal reporting
requirements;

(d)  principles of child growth and development, including
brain development;

(e)  positive guidance and interactions with children;
(f)  prevention of shaken baby syndrome and abusive head

trauma, and coping with crying babies;
(g)  prevention of sudden infant death syndrome (SIDS)

and use of safe sleeping practices; and
(h)  recognizing the signs of homelessness and available

assistance.
(16)  At least 10 of the 20 hours of annual child care

training shall be face-to-face instruction.
(17)  Individuals who are required to receive annual child

care training and who begin employment partway through the
facility's license year shall complete a proportionate number of
training hours including the face-to-face instruction.

(18)  Documentation of each individual's annual child care
training shall be kept on-site for review by the Department and
include the following:

(a)  training topic,
(b)  date of the training,
(c)  whether the training was face-to-face or non-face-to-

face instruction,
(d)  name of the person or organization that presented the

training, and
(e)  total hours or minutes of training.
(19)  Whenever there are children present, there shall be at

least one caregiver present who can demonstrate English literacy
skills needed to care for children and respond to emergencies.

(20)  At least one staff member with a current Red Cross,
American Heart Association, or equivalent first aid and
infant/child CPR certification shall be present when children are
in care:

(a)  at the facility,
(b)  in each vehicle transporting children, and
(c)  at each offsite activity.
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(21)  CPR certification shall include hands-on testing.
(22)  The following records for each covered individual

shall be kept on-site for review by the Department:
(a)  the date of initial employment or association with the

program;
(b) a current first aid and CPR certification, if required in

rule; and
(c) a six-week record of the times worked each day.

R430-90-8.  Background Checks.
(1)  Before a new covered individual becomes involved

with child care in the program, the provider shall:
(a)  have the individual submit an online background check

form,
(b)  authorize the individual's background check form,
(c)  pay all required fees, and
(d)  receive written notice from CCL that the individual

passed the background check.
(2)  The provider shall ensure that an online background

check form is submitted and authorized, and that background
check fees are paid within 10 working days from when a child
who resides in the facility turns 12 years old.

(3)  The provider shall ensure that a CCL background
check for each individual age 18 years or older includes
fingerprints and fingerprints fees.

(4)  The fingerprints shall be prepared by a local law
enforcement agency or an agency approved by local law
enforcement.

(5)  If fingerprints are submitted through Live Scan
(electronically), the agency taking the fingerprints shall follow
the Department's guidelines.

(6)  Fingerprints are not required if the covered individual
has:

(a)  previously submitted fingerprints to CCL for a Next
Generation, national criminal history check;

(b)  resided in Utah continuously since the fingerprints
were submitted; and

(c)  kept their CCL background check current.
(7)  Background checks are valid for 1 year and shall be

renewed before the last day of the month listed on the covered
individual's background check card.

(8)  At least 2 weeks before the end of the renewal month
that is written on a covered individual's background check card,
the provider shall:

(a)  have the individual submit an online CCL background
check form and fingerprints if not previously submitted,

(b)  authorize the individual's background check form
through the provider portal, and

(c)  pay all required fees.
(9)  The following background findings shall deny a

covered individual from being involved with child care:
(a)  LIS supported findings,
(b)  the individual's name appears on the Utah or national

sex offender registry,
(c)  any felony convictions,
(d)  any Misdemeanor A convictions, or
(e)  Misdemeanor B and C convictions for the reasons

listed in R430-90-8(10).
(10)  The following convictions, regardless of severity, may

result in a background check denial:
(a)  unlawful sale or furnishing alcohol to minors;
(b)  sexual enticing of a minor;
(c)  cruelty to animals, including dogfighting;
(d)  bestiality;
(e)  lewdness, including lewdness involving a child;
(f)  voyeurism;
(g)  providing dangerous weapons to a minor;
(h)  a parent providing a firearm to a violent minor;
(i)  a parent knowing of a minor's possession of a

dangerous weapon;
(j)  sales of firearms to juveniles;
(k)  pornographic material or performance;
(l)  sexual solicitation;
(m)  prostitution and related crimes;
(n)  contributing to the delinquency of a minor;
(o)  any crime against a person;
(p)  a sexual exploitation act;
(q)  leaving a child unattended in a vehicle; and
(r)  driving under the influence (DUI) while a child is

present in the vehicle.
(11)  A covered individual with a Class A misdemeanor

background finding not listed in R430-90-8(10) may be
involved with child care when:

(a)  10 or more years have passed since the Class A
misdemeanor offense, and

(b)  there is no other conviction for the individual in the
past 10 years.

(12)  A covered individual with a Class A misdemeanor
background finding not listed in R430-90-8(10) may be
involved with child care for up to 6 months if:

(a)  5 to 9 years have passed since the offense,
(b)  there is no other conviction since the Class A

misdemeanor offense,
(c)  the individual provides to the Department

documentation of an active petition for expungement, and
(d)  the provider ensures that the individual does not have

unsupervised contact with any child in care.
(13)  If a petition for expungement is denied, the covered

individual shall no longer be involved with child care.
(14)  A covered individual shall not be denied if the only

background finding is a conviction or plea of no contest to a
nonviolent drug offense that occurred 10 or more years before
the CCL background check was conducted.

(15)  The Department may rely on the criminal background
check findings as conclusive evidence of the arrest warrant,
arrest, charge, or conviction; and the Department may revoke,
suspend, or deny a license or employment based on that
evidence.

(16)  If the provider has a background check denial, the
Department may suspend or deny their license until the reason
for the denial is resolved.

(17)  If a covered individual fails to pass a CCL
background check, including that the individual has been
convicted, has pleaded no contest, or is currently subject to a
plea in abeyance or diversion agreement for a felony or
misdemeanor, the provider shall prohibit that individual from
being employed by the child care program or residing at the
facility until the reason for the denial is resolved.

(18)  If a covered individual is denied a license or
employment based upon the criminal background check and
disagrees with the information provided by the Department of
Public Safety, the covered individual may appeal the
information as provided in Utah Code, Sections 77-18-10
through 77-18-14 and 77-18a-1.

(19)  If a covered individual disagrees with a supported
finding on the Department of Human Services Licensing
Information System (LIS):

(a)  the individual cannot appeal the supported finding to
the Department of Health, and

(b)  the covered individual may appeal the finding to the
Department of Human Services and follow the process
established by the Department of Human Services.

(20)  Within 48 hours of becoming aware of a covered
individual's arrest warrant, felony or misdemeanor arrest,
charge, conviction, or supported LIS finding, the provider and
the covered individual shall notify the Department.  Failure to
notify the Department within 48 hours may result in disciplinary
action, including revocation of the license.
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(21)  The Executive Director of the Department of Health
may overturn a background check denial when the Executive
Director determines that the nature of the background finding or
mitigating circumstances do not pose a risk to children.

R430-90-9.  Facility.
(1)  There shall be at least 35 square feet of indoor space

for each child in care, including the provider's and employees'
children.

(2)  Indoor space per child may include floor space used for
furniture, fixtures, or equipment if the furniture, fixture, or
equipment is used:

(a)  by children,
(b)  for the care of children, or
(c)  to store classroom materials.
(3)  The following areas are not included when measuring

indoor space for children's use:
(a)  bathrooms,
(b)  closets,
(c)  hallways, and
(d)  entryways.
(4)  The maximum allowed capacity for a child care facility

may be limited by local ordinances.
(5)  The number of children in care at any given time shall

not exceed the capacity identified on the license.
(6)  The provider shall ensure that any building or play

structure on the premises constructed before 1978 that has
peeling, flaking, chalking, or failing paint is tested for lead.  If
lead-based paint is found, the provider shall contact their local
health department within 5 working days and follow required
procedures for remediation of the lead hazard.

(7)  Each room and indoor area that is used by children
shall be ventilated by mechanical ventilation, or by windows
that open and have screens.

(8)  All rooms and areas that are used for child care shall
have adequate light intensity for the safety of the children and
the type of activity being conducted.

(9)  The provider shall maintain the indoor temperature
between 65 and 82 degrees Fahrenheit.

(10)  There shall be a working telephone in the home, in
each vehicle while transporting children, and during offsite
activities.

(11)  There shall be a working toilet and a working
handwashing sink accessible to each nondiapered child in care.

(12)  A bathroom that provides privacy shall be available
for use by school-age children.

(13)  There shall be an outdoor area that is safely accessible
to children.

(14)  The outdoor area shall have at least 40 square feet of
space for each child using the area at one time.

(15)  The outdoor area shall be enclosed within a fence,
wall, or solid natural barrier that is at least 4 feet high when the
facility is on a street or within half a mile of a street that:

(a)  has a speed of 25 miles per hour or higher, or
(b)  has more than 2 lanes of traffic.
(16)  The following hazards shall be separated from the

children's outdoor area with a fence, wall, or solid natural
barrier that is at least 4 feet high:

(a)  barbed wire that is within 30 feet of the children's play
area;

(b)  livestock on or within 50 yards of the property line;
(c)  dangerous machinery, such as farm equipment, on or

within 50 yards of the property line;
(d)  a drop-off of more than 5 feet on or within 50 yards of

the property line; or
(e)  a water hazard, such as a swimming pool, pond, ditch,

lake, reservoir, river, stream, creek, or animal watering trough,
on or within 100 yards of the property line.

(17)  There shall be no gap 5 by 5 inches or greater in or

under the fence.
(18)  Whenever there are children in the outdoor area, there

shall be shade available to protect them from excessive sun and
heat.

(19)  If there is a swimming pool on the premises that is
not emptied after each use:

(a)  the provider shall meet applicable state and local laws
and ordinances related to the operation of a swimming pool and
maintain the pool in a safe manner; and

(b)  when not in use, the pool shall be enclosed within at
least a 4-foot-high fence or solid barrier that is kept locked and
that separates the pool from any other areas on the premises, or
enclosed with a locked, properly working safety cover that
meets ASTM Specification F1346-91.

(20)  A hot tub on the premises with water in it shall be
inaccessible to children by being:

(a)  kept locked with a properly working cover; or
(b)  enclosed within at least a 4-foot-high fence or solid

barrier that is kept locked and that separates the hot tub from
any other areas on the premises.

(21)  The provider shall maintain buildings and outdoor
areas in good repair and safe condition including:

(a)  ceilings, walls, and floor coverings;
(b)  lighting, bathroom, and other fixtures;
(c)  draperies, blinds, and other window coverings;
(d)  indoor and outdoor play equipment;
(e)  furniture, toys, and materials accessible to the children;
(f)  entrances, exits, steps, and walkways including keeping

them free of ice, snow and other hazards.
(22)  Accessible raised decks or balconies that are 5 feet or

higher, and open basement stairwells that are 5 feet or deeper
shall have protective barriers that are at least 3 feet high.

(23)  If the house is subdivided, any part of the house is
rented out, or any other area of the facility is shared including
the outdoor area, the entire facility shall be inspected and
covered individuals in the facility shall comply with rules,
except when all of the following conditions are met:

(a)  there is a signed rental/lease agreement between the
provider and the individual responsible for or living in the other
part of the house;

(b)  there is a separate mailing address;
(c)  there is a separate entrance for the child care program;
(d)  there are no connecting interior doorways that can be

used by unauthorized individuals; and
(e)  there is no shared access to the outdoor area used for

child care, or a qualified caregiver is present when children are
using a shared outdoor area of the facility.

R430-90-10.  Ratios and Group Size.
(1)  The provider shall maintain at least 1 caregiver for up

to 8 children in care, and at least 2 caregivers for 9 to 16
children in care.

(2)  The provider's or an employee's child age 4 years or
older is not counted in the caregiver-to-child ratio when the
parent of the child is working at the facility, but the child shall
be counted in the group size.

(3)  When caring for children younger than 2 years old:
(a)  there shall be no more than 2 children younger than 2

years old with 1 caregiver;
(b)  there shall be no more than 4 children younger than 2

years old with 2 caregivers; and
(c)  if there are 6 or fewer children in care, there may be up

to 3 children younger than 2 years old with 1 caregiver.
(4)  The provider shall not exceed the group sizes found in

Table 1 and Table 2.

TABLE 1

MAXIMUM GROUP SIZE WITH 1 PROVIDER
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# of Provider's      Maximum Allowed          Total # of Children
and Caregivers'      # of Children in         Through age 12 Years
Own Children         Care, Including the      Present in the Home
Ages 4-12 Years      Provider's and           During Child Care
Present During       Caregivers' Own          Hours
Child Care Hours     Children Younger than
                     4 years old

0-4 Children         8 children               12 Children
5 Children           7 children               12 Children
6 Children           6 children               12 Children
7 Children           5 children               12 Children
8 Children           4 children               12 Children
9 Children           3 children               12 Children
10 Children          2 children               12 Children
11 Children          1 child                  12 Children

TABLE 2

MAXIMUM GROUP SIZE WITH 2 CAREGIVERS

# of Provider's      Maximum Allowed          Total # of Children
and Caregivers'      # of Children in         Through age 12 Years
Own Children         Care, Including the      Present in the Home
Ages 4-12 Years      Provider's and           During Child Care
Present During       Caregivers' Own          Hours
Child Care Hours     Children Younger than
                     4 years old

0-8 Children         16 children              24 Children
9   Children         15 children              24 Children
10  Children         14 children              24 Children
11  Children         13 children              24 Children
12  Children         12 children              24 Children
13  Children         11 children              24 Children
14  Children         10 children              24 Children
15  Children          9 children              24 Children
16  Children          8 children              24 Children
17  Children          7 children              24 Children
18  Children          6 children              24 Children
19  Children          5 children              24 Children
20  Children          4 children              24 Children
21  Children          3 children              24 Children
22  Children          2 children              24 Children
23  Children          1 child                 24 Children

(5)  Caregivers who are 16 or 17 years old may be included
in the caregiver-to-child ratio only when there is a caregiver who
is at least 18 years on the premises.

(6)  Volunteers may be included in the caregiver-to-child
ratio if they:

(a)  are at least 16 years old,
(b)  receive at least 2.5 hours of preservice training before

counting in the caregiver-to-child ratio, and
(c)  complete at least 1.5 hours of child care training for

each month they volunteer 40 hours or more.
(7)  Guests shall not count in the caregiver-to-child ratio.

R430-90-11.  Child Supervision and Security.
(1)  The provider shall ensure that caregivers provide and

maintain active supervision of each child at all times:
(a)  a caregiver shall be inside the home when any child in

care is inside the home,
(b)  a caregiver shall be in the outdoor area when any child

younger than 5 years old is in the outdoor area,
(c)  caregivers shall know the number of children in their

care at all times, and
(d)  caregivers' attention shall be focused on the children

and not on the caregivers' own personal interests.
(2)  A caregiver may allow only school-age children to play

outdoors while the caregiver is indoors when:
(a)  the caregiver can hear the children playing outdoors;

and
(b)  the children are in an area completely enclosed within

a fence, wall, or solid natural barrier that is at least a 4 feet high.
(3)  A caregiver shall monitor each sleeping infant by:
(a)  placing each infant to sleep within the sight and

hearing of the caregiver, or

(b)  personally observing each sleeping infant at least once
every 15 minutes.

(4)  A child may participate in supervised offsite activities
without the provider if:

(a)  the provider has prior written permission from the
child's parent for the child's participation, and

(b)  the provider has clearly assigned the responsibility for
the child's whereabouts and supervision to a responsible adult
who accepts that responsibility throughout the period of the
offsite activity.

(5)  Whenever a child is in care, the child's parent shall
have access to their child and the areas used to care for their
child.

(6)  To maintain security and supervision of children, the
provider shall ensure that:

(a)  each child is signed in and out;
(b)  only parents or persons with written authorization from

the parent may sign out a child;
(c)  photo identification is required if the individual signing

the child in or out is unknown to the provider;
(d)  persons signing children in and out use identifiers,

such as a signature, initials, or electronic code;
(e)  the sign-in and sign-out records include the date and

time each child arrives and leaves; and
(f)  there is written permission from their parents if school-

age children sign themselves in and out.
(7)  In an emergency, the caregiver shall accept the parent's

verbal authorization to release a child when the caregiver can
confirm the identity of:

(a)  the person giving verbal authorization, and
(b)  the person picking up the child.
(8)  A six-week record of each child's daily attendance,

including sign-in and sign-out records, shall be kept on-site for
review by the Department.

R430-90-12.  Child Guidance and Interaction.
(1)  The provider shall ensure that no child is subjected to

physical, emotional, or sexual abuse while in care.
(2)  The provider shall inform parents, children, and those

who interact with the children of the program's behavioral
expectations and how any misbehavior will be handled.

(3)  Individuals who interact with the children shall guide
children's behavior by using positive reinforcement, redirection,
and by setting clear limits that promote children's ability to
become self-disciplined.

(4)  Caregivers shall use gentle, passive restraint with
children only when it is needed to stop children from injuring
themselves or others, or from destroying property.

(5)  Interactions with the children shall not include:
(a)  any form of corporal punishment or any action that

produces physical pain or discomfort such as hitting, spanking,
shaking, biting, or pinching;

(b)  restraining a child's movement by binding, tying, or
any other form of restraint that exceeds gentle, passive restraint;

(c)  shouting at children;
(d)  any form of emotional abuse;
(e)  forcing or withholding food, rest, or toileting; or
(f)  confining a child in a closet, locked room, or other

enclosure such as a box, cupboard, or cage.
(6)  Any person who witnesses or suspects that a child has

been subjected to abuse, neglect, or exploitation shall
immediately notify Child Protective Services or law
enforcement as required in Utah Code Section 62A-4a-403 and
Section 62A-4a-411.

R430-90-13.  Child Safety and Injury Prevention.
(1)  The building, outdoor area, toys, and equipment shall

be used in a safe manner and as intended by the manufacturer to
prevent injury to children.
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(2)  Poisonous and harmful plants shall be inaccessible to
children.

(3)  Sharp objects, edges, corners, or points that could cut
or puncture skin shall be inaccessible to children.

(4)  Choking hazards shall be inaccessible to children to
children younger than 3 years of age.

(5)  Strangulation hazards such as ropes, cords, chains, and
wires attached to a structure and long enough to encircle a
child's neck shall be inaccessible to children.

(6)  Tripping hazards such as unsecured flooring, rugs with
curled edges, or cords in walkways shall be inaccessible to
children.

(7)  For children younger than 5 years of age, empty plastic
bags large enough for a child's head to fit inside, latex gloves,
and balloons shall be inaccessible to children.

(8)  Standing water that measures 2 inches or deeper and 5
by 5 inches or greater in diameter shall be inaccessible to
children.

(9)  Toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials shall be:

(a)  inaccessible to children,
(b)  used according to manufacturer instructions, and
(c)  stored in containers labeled with their contents.
(10)  Items and substances that could burn a child or start

a fire shall be inaccessible, such as:
(a)  matches or cigarette lighters;
(b)  open flames;
(c)  hot wax or other substances; and
(d)  when in use, portable space heaters, wood burning

stoves, and fireplaces of all types.
(11)  Children shall be protected from items that cause

electrical shock such as:
(a)  live electrical wires; and
(b)  for children younger than 5 years of age, electrical

outlets and surge protectors without protective caps or safety
devices when not in use.

(12)  Unless used and stored in compliance with the Utah
Concealed Weapons Act or as otherwise allowed by law,
firearms such as guns, muzzles loaders, rifles, shotguns, hand
guns, pistols, and automatic guns shall:

(a)  be locked in a cabinet or area with a key, combination
lock, or fingerprint lock; and

(b)  stored unloaded and separate from ammunition.
(13)  Weapons such as paintball guns, BB guns, airsoft

guns, sling shots, arrows, and mace shall be inaccessible to
children.

(14)  Alcohol, illegal substances, and sexually explicit
material shall be inaccessible, and shall not be used on the
premises, during offsite activities, or in program vehicles any
time a child is in care.

(15)  An outdoor source of drinking water, such as
individually labeled water bottles, a pitcher of water and
individual cups, or a working water fountain shall be available
to each child whenever the outside temperature is 75 degrees or
higher.

(16)  Areas accessible to children shall be free of heavy or
unstable objects that children could pull down on themselves,
such as furniture, unsecured televisions, and standing ladders.

(17)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(18)  Highchairs shall have T-shaped safety straps or
devices that are used whenever a child is in the chair.

(19)  Infant walkers with wheels shall be inaccessible to
children.

(20)  In compliance with the Utah Indoor Clean Air Act,
tobacco, e-cigarettes, e-juice, e-liquids, and similar products
shall be inaccessible and not used:

(a)  in the facility or any other building when a child is in
care,

(b)  in any vehicle that is being used to transport a child in
care,

(c)  within 25 feet of any entrance to the facility or other
building occupied by a child in care, or

(d)  in any outdoor area or within 25 feet of any outdoor
area occupied by a child in care.

R430-90-14.  Emergency Preparedness and Response.
(1)  The provider shall post the home's street address and

emergency numbers, including ambulance, fire, police, and
poison control, near a telephone in the home or in an area
clearly visible to anyone needing the information.

(2)  The provider shall keep first-aid supplies in the home,
including at least antiseptic, band-aids, and tweezers.

(3)  The provider shall conduct fire evacuation drills
quarterly.  Drills shall include a complete exit of all children,
staff, and volunteers from the home.

(4)  The provider shall document each fire drill, including:
(a)  the date and time of the drill,
(b)  the number of children participating,
(c)  the total time to complete the evacuation, and
(d)  any problems encountered.
(5)  The provider shall conduct drills for disasters other

than fires at least once every 12 months.
(6)  A provider shall document each disaster drill,

including:
(a)  the type of disaster, such as earthquake, flood,

prolonged power outage, or tornado;
(b)  the date and time of the drill;
(c)  the number of children participating;
(d)  the total time to complete the evacuation; and
(e)  any problems encountered.
(7)  The provider shall vary the days and times on which

fire and other disaster drills are held.
(8)  The provider shall keep documentation of the previous

12 months of quarterly fire drills and annual disaster drills on-
site for review by the Department.

(9)  In case of an emergency or disaster, the provider and
all employees shall follow procedures as outlined in the facility's
health and safety plan unless otherwise instructed by emergency
personnel.

(10)  If the provider must leave the premises due to an
emergency, the provider may use an emergency substitute who
was not named in the facility's health and safety plan.

(11)  The emergency substitute:
(a)  shall be at least 18 years old;
(b)  is not required to have a CCL background check; and
(c)  is not required to meet the training, first aid, and CPR

requirements of this rule.
(12)  Before the provider may leave the children in the care

of the emergency substitute, the provider shall first obtain a
signed, written statement from the individual that they:

(a)  have not been convicted of a felony or misdemeanor;
(b)  do not have a substantiated background finding; and
(c)  are not being investigated for abuse or neglect by any

federal, state, or local government agency.
(13)  The emergency substitute's written background

statement shall be submitted to the Department for review
within 5 working days after the occurrence.

(14)  During the term of the emergency, the emergency
substitute may be counted in the caregiver-to-child ratio.

(15)  The provider shall make reasonable efforts to
minimize the time that the emergency substitute has
unsupervised contact with the children in care, and the amount
of time shall not be more than 24 hours per emergency incident.

(16)  The provider shall give parents a verbal report of
every minor incident, accident, or injury involving their child on
the day of the occurrence.

(17)  The provider shall give parents a written report of



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 196

every serious incident, accident, or injury involving their child:
(a)  The caregivers involved, the provider, and the person

picking up the child shall sign the report on the day of
occurrence.

(b)  If school-age children sign themselves out of the
facility, a copy of the report shall be sent to the parent on the
day following the occurrence.

(18)  If a child is injured and the injury appears serious but
not life-threatening, the child's parent shall be contacted
immediately.

(19)  In the case of a life-threatening injury to a child, or an
injury that poses a threat of the loss of vision, hearing, or a limb:

(a)  emergency personnel shall be called immediately;
(b)  after emergency personnel are called, then the parent

shall be contacted;
(c)  if the parent cannot be reached, staff shall try to contact

the child's emergency contact person.
(20)  If a child is injured while in care and receives medical

attention, or for a child fatality, the provider shall:
(a)  submit a completed accident report form to the

Department within the next business day of the incident; or
(b)  contact the Department within the next business day

and submit a completed accident report form within 5 business
days of the incident.

(21)  The provider shall keep a six-week record of every
serious incident, accident, and injury report on-site for review
by the Department.

R430-90-15.  Health and Infection Control.
(1)  The building, furnishings, equipment, and outdoor area

shall be kept clean and sanitary including:
(a)  walls, and flooring shall be clean and free of spills, dirt,

and grime;
(b)  areas and equipment used for the storage, preparation,

and service of food shall be clean and sanitary;
(c)  surfaces used by children shall be free of rotting food

or a build-up of food;
(d)  the building and grounds shall be free of a build-up of

litter, trash, and garbage; and
(e)  the facility shall be free of animal feces.
(2)  The provider shall take safe and effective measures to

prevent and eliminate the presence of insects, rodents, and other
pests.

(3)  All toys and materials including those used by infants
and toddlers shall be cleaned:

(a)  at least weekly or more often if needed,
(b)  after being put in a child's mouth and before another

child plays with the toy, and
(c)  after being contaminated by a body fluid.
(4)  Fabric toys and items such as stuffed animals, cloth

dolls, pillow covers, and dress-up clothes shall be machine
washable and washed weekly, and as needed.

(5)  Highchair trays shall be cleaned and sanitized before
each use.

(6)  Water play tables or tubs shall be cleaned and sanitized
daily, if used by the children.

(7)  Bathroom surfaces including toilets, sinks, faucets, and
counters shall be cleaned and sanitized each day.

(8)  Potty chairs shall be cleaned and sanitized after each
use.

(9)  Toilet paper shall be accessible to children and kept in
a dispenser.

(10)  Only single-use paper towels or individually labeled
cloth towels shall be used to dry a child's hands.

(11)  If cloth towels are used:
(a)  they shall not be shared by children, caregivers, or

volunteers; and
(b)  towels shall be washed daily.
(12)  Staff and volunteers shall wash their hands

thoroughly with soap and running water at required times
including:

(a)  before handling or preparing food or bottles,
(b)  before and after eating meals and snacks or feeding a

child,
(c)  after using the toilet or helping a child use the toilet,
(d)  after contact with a body fluid,
(e)  when coming in from outdoors, and
(f)  after cleaning up or taking out garbage.
(13)  Caregivers shall teach children how to wash their

hands thoroughly and shall oversee handwashing whenever
possible.

(14)  The provider shall ensure that children wash their
hands thoroughly with soap and running water at required times
including:

(a)  before and after eating meals and snacks,
(b)  after using the toilet,
(c)  after contact with a body fluid,
(d)  before using a water play table or tub, and
(e)  when coming in from outdoors.
(15)  Personal hygiene items, such as toothbrushes, combs,

and hair accessories, shall not be shared and shall be stored so
they do not touch each other, or they shall be sanitized between
each use.

(16)  Pacifiers, bottles, and nondisposable drinking cups
shall:

(a)  be labeled with each child's name or individually
identified; and

(b)  not shared, or washed and sanitized before being used
by another child.

(17)  A child's clothing shall be promptly changed if the
child has a toileting accident.

(18)  If a child's clothing is wet or soiled from a body fluid,
the provider shall ensure that:

(a)  the clothing is washed and dried, or
(b)  the clothing is placed in a leakproof container that is

labeled with the child's name and returned to the parent.
(19)  Staff shall take precautions when cleaning floors,

furniture, and other surfaces contaminated by blood, urine,
feces, and vomit.  Except for diaper changes and toileting
accidents, staff shall:

(a)  wear waterproof gloves;
(b)  clean the surface using a detergent solution;
(c)  rinse the surface with clean water;
(d)  sanitize the surface;
(e)  throw away in a leakproof plastic bag the disposable

materials, such as paper towels, that were used to clean up the
body fluid;

(f)  wash and sanitize any nondisposable materials used to
clean up the body fluid, such as cleaning cloths, mops, or
reusable rubber gloves, before reusing them; and

(g)  wash their hands after cleaning up the body fluid.
(20)  A child who becomes ill with an infectious disease

while in care shall be made comfortable in a safe, supervised
area that is separated from the other children.

(21)  If a child becomes ill while in care, the provider shall
contact the child's parent as soon as the illness is observed or
suspected.

(22)  The parents of every child in care shall be informed
when any child, employee, or person in the home has an
infectious disease or parasite.  Parents shall be notified on the
day the illness is discovered.

(23)  When any child or employee has an infectious
disease, an unusual or serious illness, or a sudden onset of an
illness, the provider shall notify the local health department on
the day the illness is discovered.

R430-90-16.  Food and Nutrition.
(1)The provider shall ensure that each child age 2 years and
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older is offered a meal or snack at least once every 3 hours.
(2)  When food for children's meals and/or snacks is

supplied by the provider:
(a)  the meal service shall meet local health department

food service regulations;
(b)  the foods that are served shall meet the nutritional

requirements of the USDA Child and Adult Care Food Program
(CACFP)  whether or not the provider participates in the
CACFP;

(c)  the provider shall use the CACFP menus, the standard
Department-approved menus, or menus approved by a registered
dietician.  Dietitian approval shall be noted and dated on the
menus, and shall be current within the past 5 years;

(d)  the current week's menu shall be posted for review by
parents and the Department; and

(e)  providers who are not participating or in good standing
with the CACFP shall keep a six-week record of foods served at
each meal and snack.

(3)  The person who serves food to children shall:
(a)  be aware of the children in their assigned group who

have food allergies or sensitivities, and
(b)  ensure that the children are not served the food or drink

they are allergic or sensitive to.
(4)  Children's food shall be served on dishes, napkins, or

sanitary highchair trays, except an individual finger food, such
as a cracker, that may be placed directly in a child's hand.  Food
shall not be placed on a bare table.

(5)  Food and drink brought in by parents for their child's
use shall be:

(a)  labeled with the child's name or individually identified,
(b)  refrigerated if needed, and
(c)  consumed only by that child.

R430-90-17.  Medications.
(1)  All medications shall be inaccessible to children.
(2)  All liquid refrigerated medications shall be stored in a

separate leakproof container.
(3)  All over-the-counter and prescription medications

supplied by parents shall:
(a)  be labeled with the child's full name,
(b)  be kept in the original or pharmacy container,
(c)  have the original label, and
(d)  have child-safety caps.
(4)  The provider shall have a written medication

permission form completed and signed by the parent before
administering any medication supplied by the parent for their
child.

(5)  The medication permission form shall include:
(a)  the name of the child,
(b)  the name of the medication,
(c)  written instructions for administration, and
(d)  the parent signature and the date signed.
(6)  The instructions for administering the medication shall

include:
(a)  the dosage,
(b)  how the medication will be given,
(c)  the times and dates to administer the medication, and
(d)  the disease or condition being treated.
(7)  If the provider supplies an over-the-counter medication

for children's use, the medication shall not be administered to
any child without previous parental consent for each instance it
is given.  The consent shall be:

(a)  prior written consent; or
(b)  verbal consent if the date and time of the consent is

documented, and is signed by the parent upon picking up their
child.

(8)  The caregiver administering the medication shall:
(a)  wash their hands,
(b)  check the medication label to confirm the child's name

if the parent supplied the medication,
(c)  check the medication label or the package to ensure

that a child is not given a dosage larger than that recommended
by the health care professional or manufacturer, and

(d)  administer the medication.
(9)  Immediately after administering a medication, the

caregiver giving the medication shall record the following
information:

(a)  the date, time, and dosage of the medication given;
(b)  any errors in administration or adverse reactions; and
(c)  their signature or initials.
(10)  The provider shall report a child's adverse reaction to

a medication or error in administration to the parent
immediately upon recognizing the reaction or error, or after
notifying emergency personnel if the reaction is life-threatening.

(11)  If the provider chooses not to administer medication
as instructed by the parent, the provider shall notify the parent
of their refusal to administer the medication before the time the
medication needs to be given.

(12)  The provider shall keep a six-week record of
medication permission and administration forms on-site for
review by the Department.

R430-90-18.  Activities.
(1)  The provider shall offer daily activities that support

each child's healthy physical, social, emotional, cognitive, and
language development.

(2)  Daily activities shall include outdoor play as weather
and air quality allow.

(3)  Physical development activities shall include light,
moderate, and vigorous physical activity for a daily total of at
least 15 minutes for every 2 hours children spend in the
program.

(4)  For children 2 years old and older, the provider shall
post a daily schedule that includes:

(a)  activities that support children's healthy development;
and

(b)  the times activities occur including at least meal,
snack, nap or rest, and outdoor play times.

(5)  Toys, materials, and equipment needed to support
children's healthy development shall be available to the
children.

(6)  Except for occasional special events, the children's
primary screen time activity on media such as television, cell
phones, tablets, and computers shall:

(a)  not be allowed for children 0 to 17 months old;
(b)  be limited for children 18 months to 4 years old to 1

hour per day, or 5 hours per week with a maximum screen time
of 2 hours per activity; and

(c)  be planned to address the needs of children 5 to 12
years old.

(7)  If swimming activities are offered or if wading pools
are used:

(a)  the provider shall obtain parental permission before
each child in care uses the pool;

(b)  caregivers shall stay at the pool supervising whenever
a child is in the pool or has access to the pool, and whenever a
wading pool has water in it;

(c)  diapered children shall wear swim diapers whenever
they are in the pool;

(d)  wading pools shall be emptied and sanitized after use
by each group of children;

(e)  if the pool is over 4 feet deep, there shall be a lifeguard
on duty who is certified by the Red Cross or other approved
certification program any time children have access to the pool;
and

(f)  lifeguards and pool personnel shall not count toward
the caregiver-to-child ratio.

(8)  If offsite activities are offered:
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(a)  the provider shall obtain written parental consent
before each activity;

(b)  the required caregiver-to-child ratio and supervision
shall be maintained during the entire activity;

(c)  first aid supplies, including at least antiseptic, band-
aids, and tweezers shall be available;

(d)  children's names shall not be used on nametags, t-
shirts, or in other visible ways; and

(e)  there shall be a way for caregivers and children to wash
their hands with soap and water, or if there is no source of
running water, caregivers and children shall clean their hands
with wet wipes and hand sanitizer.

(9)  On every offsite activity, caregivers shall take the
written emergency information and releases for each child in the
group.  The information shall include:

(a)  the child's name,
(b)  the parent's name and phone number,
(c)  the name and phone number of a person to notify in

case of an emergency if the parent cannot be contacted,
(d)  the names of people authorized by the parents to pick

up the child, and
(e)  current emergency medical treatment and emergency

medical transportation releases.

R430-90-19.  Play Equipment.
(1)  The provider shall ensure that children using play

equipment use it safely and in the manner intended by the
manufacturer.

(2)  There shall be no entrapment hazards on or within the
use zone of any piece of stationary play equipment.

(3)  There shall be no strangulation hazards on or within
the use zone of any piece of stationary play equipment.

(4)  There shall be no crush, shearing, or sharp edge
hazards on or within the use zone of any piece of stationary play
equipment.

(5)  There shall be no tripping hazards such as concrete
footings, tree stumps, tree roots, or rocks within the use zone of
any piece of stationary play equipment.

(6)  Cushioning for stationary play equipment shall cover
the entire surface of each required use zone.

(7)  If ASTM cushioning is used, the provider shall keep
on-site for review by the Department the documentation from
the manufacturer that the material meets ASTM Specification
F1292.

(8)  Stationary play equipment with a designated play
surface that measures 6 inches or higher shall not be placed on
a hard surface such as concrete, asphalt, dirt, or the bare floor,
but may be placed on grass or other cushioning.

(9)  Except for trampolines, stationary play equipment that
is 18 inches or higher shall:

(a)  have a 3-foot use zone that is free of hard objects or
surfaces and that extends from the outermost edge of the
equipment; and

(b)  be stable and securely anchored.
(10)  A trampoline shall be considered accessible to

children in care unless the trampoline:
(a)  is enclosed behind at least a 3-foot high, locked fence

or barrier;
(b)  has no jumping mat;
(c)  is placed upside down, or
(d)  is enclosed within at least a 6-foot-high safety net that

is locked.
(11)  An accessible trampoline without a safety net

enclosure shall be placed at least 6 feet away from any structure
or object onto which a child could fall, including play
equipment, trees, and fences.

(12)  An accessible trampoline with a safety net enclosure
shall be place at least 3 feet away from any structure or object
onto which a child could fall, including play equipment, trees,

and fences if the net:
(a)  is properly installed and used as specified by the

manufacturer,
(b)  is in good repair, and
(c)  is at least 6 feet tall.
(13)  An accessible trampoline shall be placed over grass,

6-inch-deep cushioning, or ASTM-approved cushioning. 
Cushioning shall extend at least 6 feet from the outermost edge
of the trampoline frame, or at least 3 feet from the outermost
edge of the trampoline frame if a net is used as specified in
R430-90-19(12).

(14)  There shall be no ladders or other objects within the
use zone of an accessible trampoline that a child could use to
climb on the trampoline.

(15)  An accessible trampoline shall have shock-absorbing
pads that completely cover its springs, hooks, and frame.

(16)  Before a child in care uses a trampoline, the child's
parent shall sign a Department-approved permission form that
the provider keeps on-site for review by the Department.

(17)  When a trampoline is being used by a child in care:
(a)  a caregiver shall be at the trampoline supervising,
(b)  only one person at a time shall use a trampoline,
(c)  no child in care shall be allowed to do somersaults or

flips on the trampoline,
(d)  no one shall be allowed to play under the trampoline

when it is in use, and
(e)  only school age children in care shall be allowed to use

the trampoline.

R430-90-20.  Transportation.
If transportation services are offered:
(1)  For each child being transported, the provider shall

have a transportation permission form:
(a)  signed by the parent, and
(b)  on-site for review by the Department.
(2)  Each vehicle used for transporting children shall:
(a)  be enclosed with a roof or top,
(b)  be equipped with safety restraints,
(c)  have a current vehicle registration,
(d)  be maintained in a safe and clean condition, and
(e)  contain first aid supplies, including at least antiseptic,

band-aids, and tweezers.
(3)  The safety restraints in each vehicle that transports

children shall:
(a)  be appropriate for the age and size of each child who

is transported, as required by Utah law;
(b)  be properly installed; and
(c)  be in safe condition and working order.
(4)  The driver of each vehicle who is transporting children

shall:
(a)  be at least 18 years old;
(b)  have and carry with them a current, valid driver's

license for the type of vehicle being driven;
(c)  have with them the written emergency contact

information for each child being transported;
(d)  ensure that each child being transported is in an

individual safety restraint that is used according to Utah law;
(e)  ensure that the inside vehicle temperature is between

60-85 degrees Fahrenheit;
(f)  never leave a child in the vehicle unattended by an

adult;
(g)  ensure that children stay seated while the vehicle is

moving;
(h)  never leave the keys in the ignition when not in the

driver's seat; and
(i)  ensure that the vehicle is locked during transport.
(5)  When the provider walks or uses public transportation

to transport children to or from the facility, the provider shall
ensure that:
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(a)  each child being transported has a completed
transportation permission form signed by their parent,

(b)  a caregiver goes with the children and actively
supervises them,

(c)  the caregiver-to-child ratio is maintained, and
(d)  caregivers take each child's written emergency contact

information and releases with them.

R430-90-21.  Animals.
(1)  The provider shall inform parents of the kinds of

animals allowed at the facility.
(2)  There shall be no animal on the premises that:
(a)  is naturally aggressive;
(b)  has a history of dangerous, attacking, or aggressive

behavior; or
(c)  has a history of biting even one person.
(3)  Animals at the facility shall be clean and free of

obvious disease or health problems that could adversely affect
children.

(4)  There shall be no animal or animal equipment in food
preparation or eating areas during food preparation or eating
times.

(5)  Children younger than 5 years of age shall not assist
with the cleaning of animals or animal cages, pens, or
equipment.

(6)  If school-age children help in the cleaning of animals
or animal equipment, the children shall wash their hands
immediately after cleaning the animal or equipment.

(7)  Children and staff shall wash their hands immediately
after playing with or touching reptiles and amphibians.

(8)  Dogs, cats, and ferrets that are housed at the facility
shall have current rabies vaccinations.

(9)  The provider shall keep current animal vaccination
records on-site for review by the Department.

R430-90-22.  Rest and Sleep.
(1)  The provider shall offer children in care a daily

opportunity for rest or sleep in an environment with subdued
lighting, a low noise level, and freedom from distractions.

(2)  Nap or rest times shall not be scheduled for more than
2 hours daily.

(3)  Each crib used by children shall:
(a)  have a tight-fitting mattress;
(b)  have slats spaced no more than 2-3/8 inches apart;
(c)  have at least 20 inches from the top of the mattress to

the top of the crib rail, or at least 12 inches from the top of the
mattress to the top of the crib rail if the child using the crib
cannot sit up without help;

(d)  not have strings, cords, ropes, or other entanglement
hazards on the crib or within reach of the child; and

(e)  meet CPSC standards.
(4)  Sleeping equipment may not block exits.
(5)  Sleeping equipment and bedding items that are clearly

assigned to and used by an individual child shall be cleaned and
sanitized as needed and at least weekly.

(6)  Sleeping equipment and bedding items that are not
clearly assigned to and used by an individual child shall be
cleaned and sanitized before each use.

R430-90-23.  Diapering.
If the provider accepts children who wear diapers:
(1)  Caregivers shall ensure that each child's diaper is:
(a)  checked at least once every 2 hours,
(b)  promptly changed when wet or soiled, and
(c)  checked as soon as a sleeping child awakens.
(2)  The diapering area shall not be located in a food

preparation or eating area.
(3)  Children shall not be diapered directly on the floor, or

on any surface used for another purpose.

(4)  The diapering surface shall be smooth, waterproof, and
in good repair.

(5)  Caregivers shall clean and sanitize the diapering
surface after each diaper change, or use a disposable, waterproof
diapering surface that is thrown away after each diaper change.

(6)  Caregivers shall wash their hands after each diaper
change.

(7)  Caregivers shall place wet and soiled disposable
diapers:

(a)  in a container that has a disposable plastic lining and
a tight-fitting lid,

(b)  directly in an outdoor garbage container that has a
tight-fitting lid, or

(c)  in a container that is inaccessible to children.
(8)  Indoor containers where wet and soiled diapers are

placed shall be cleaned and sanitized each day.
(9)  If cloth diapers are used:
(a)  they shall not be rinsed at the facility; and
(b)  they shall be placed directly into a leakproof container

that is inaccessible to any child and labeled with the child's
name, or placed in a leakproof diapering service container.

R430-90-24.  Infant and Toddler Care.
If the provider cares for infants or toddlers:
(1)  Each awake infant and toddler shall receive positive

physical and verbal interaction with a caregiver at least once
every 20 minutes.

(2)  To stimulate their healthy development, the provider
shall ensure that infants receive daily interactions with adults;
including on the ground interaction and closely supervised time
spent in the prone position for infants younger than 6 months of
age.

(3)  Caregivers shall respond promptly to infants and
toddlers who are in emotional distress due to conditions such as
hunger, fatigue, a wet or soiled diaper, fear, teething, or illness.

(4)  For their healthy development, safe toys shall be
available for infants and toddlers.  There shall be enough toys
accessible to each infant and toddler in the group to engage in
play.

(5)  Mobile infants and toddlers shall have freedom of
movement in a safe area.

(6)  An awake infant or toddler shall not be confined for
more than 30 minutes in any piece of equipment, such as a
swing, high chair, crib, playpen, or other similar piece of
equipment.

(7)  Only one infant or toddler shall occupy any one piece
of equipment at any time, unless the equipment has individual
seats for more than one child.

(8)  Infants and toddlers shall not have access to objects
made of styrofoam.

(9)  Each infant and toddler shall be allowed to eat and
sleep on their own schedule.

(10)  Baby food, formula, or breast milk that is brought
from home for an individual child's use shall be:

(a)  labeled with the child's name;
(b)  kept refrigerated if needed; and
(c)  discarded within 24 hours of preparation or opening,

except for unprepared powdered formula or dry food.
(11)  If an infant is unable to sit upright and hold their own

bottle, a caregiver shall hold the infant during bottle feeding. 
Bottles shall not be propped.

(12)  The caregiver shall swirl and test warm bottles for
temperature before feeding to children.

(13)  Formula and milk, including breast milk, shall be
discarded after feeding or within 2 hours of starting a feeding.

(14)  Caregivers shall cut solid foods for infants into pieces
no larger than 1/4 inch in diameter, and shall cut solid foods for
toddlers into pieces no larger than 1/2 inch in diameter.

(15)  Infants shall sleep in equipment designed for sleep
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such as a crib, bassinet, porta-crib or play pen.  An infant shall
not be placed to sleep on a mat, cot, pillow, bouncer, swing, car
seat, or other similar piece of equipment unless the provider has
written permission from the infant's parent.

(16)  Infants shall be placed on their backs for sleeping
unless there is documentation from a health care provider
requiring a different sleep position.

(17)  Soft toys, loose blankets, or other objects shall not be
placed in cribs while in use by sleeping infants.

KEY:  child care facilities, licensed family child care
August 10, 2018 26-39
Notice of Continuation May 9, 2018
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R432.  Health, Family Health and Preparedness, Licensing.
R432-1.  General Health Care Facility Rules.
R432-1-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-1-2.  Purpose.
The purpose of this rule is to define the standard terms for

all licensed health care facilities and agencies.

R432-1-3.  Definitions.
(1)  Terms used in this rule are defined in Section 26-21-2. 

In addition:
(2)  "AWOL/Elopement" means absence without leave; an

unauthorized departure from the facility.
(3)  "Abortion" is defined in Section 76-7-301(1).
(4)  "Abuse" is defined in 62A-3-301 as:
(a)  attempting to cause, or intentionally or knowingly

causing physical harm, or intentionally placing another in fear
of imminent physical harm;

(b)  physical injury caused by criminally negligent acts or
omissions;

(c)  unlawful detention or unreasonable confinement;
(d)  gross lewdness;
(e)  deprivation of life sustaining treatment, except:
(i)  as provided in Title 75, Chapter 2, Part 11, Personal

Choice and Living Will Act; or
(ii)  when informed consent, as defined in Section 76-5-

111, has been obtained.
(5)  "Act" means the Health Facility Licensure and

Inspection Act, Title 26, Chapter 21.
(6)  "Active Treatment" means the habilitative program of

care for ICF/MR patients described in 42 CFR Part 483 (1983)
that addresses training in daily living, self-help, and social
skills; activities; recreation; appropriate staffing level; special
resident programs; program evaluation; nursing services;
documented resident surveys and progress; and social services.

(7)  "Activities of Daily Living" ("ADL") means those
personal functional activities required for an individual for
continued well-being; including eating/nutrition, mobility,
dressing, bathing, toileting, and behavior management.  ADLs
are divided into the following levels:

(a)  "Independent" means the resident can perform the ADL
without help.

(b)  "Assistance" means the resident can perform some part
of an activity, but cannot do it entirely alone.

(c)  "Dependent" means the resident cannot perform any
part of an activity; it must be done entirely by someone else.

(8)  "Administering" means the direct application of a
prescription drug or device, whether by injection, inhalation,
ingestion, or by any other means, to the body of a human patient
or research subject by another person.

(9)  "Affiliation" means a relationship, usually signified by
a written agreement, between two organizations, under the terms
of which one organization agrees to provide specified services
and personnel to meet the needs of the other, usually on a
scheduled basis.

(10)  "Aftercare" means post-institution services designed
to help a patient maintain or improve on the gains made during
inpatient treatment.

(11)  "Aide or Attendant" means a person employed to
assist in activities of daily living and in the direct personal care
of patients.

(12)  "ADAAG" means the Americans with Disability Act
Accessibility Guidelines, 28 CFR 36, Appendix A, July 1993.

(13)  "Ambulatory" means a person who is capable of
achieving mobility sufficient to exit his residence without
assistance of another person.

(14)  "Annual Report" means a document containing
annual statistical information from a licensed health facility or

agency.
(15)  "Assessment" means a process of observing, testing

and evaluating a patient in order to obtain information.
(16)  "Bathing Facility" means a bathtub or shower.
(17)  "Bed Capacity" means the maximum number of beds

which the facility is licensed to offer for patient care.
(18)  "Behavior Management" means a planned, systematic

application of methods and findings of behavioral science with
the intent of reducing observable negative behaviors.

(19)  "Birthing Room" means a room and environment
designed, equipped and arranged to provide for the care of a
woman and newborn and to accommodate her support person(s)
during the process of vaginal birth.

(20)  "Certificate of Completion" means a document issued
by the Utah Board of Education to a person who completes an
approved course of study not leading to a diploma; to a person
who passes a challenge exam for that same course of study; or
to a person whose out-of-state credentials and certificate are
acceptable to the Board.

(21)  "Certified" means a health facility or agency which
holds a current license issued by the Department, and which
also meets the standards established for participation in
federally funded programs, such as Medicare.

(22)  "Certified Nurse Aide" means a nursing assistant who
has completed a federally approved training program and
proved competency through testing, thereby he is entitled to be
employed in a licensed health care facility or agency.

(23)  "Certified Registered Nurse Anesthetist" means a
registered nurse who is licensed by the Utah Department of
Commerce under Title 58 Chapter 31b.

(24)  "Certified Nurse Midwife" means an individual
licensed to practice by the Utah Department of Commerce under
Title 58, Chapter 44a.

(25)  "Certified Social Worker" means an individual
licensed by the Utah Department Commerce under Title 58,
Chapter 60.

(26)  "Chronic Noncompliance" means a violation of the
same licensing administrative rule which is documented in the
last three inspections.  Inspections may include follow-up
inspections if the violation is re-cited or any inspection that is
documented by the Department, an accrediting organization or
a federal agency.

(27)  "Clinical Note" means a dated, written notation by a
member of the health team which indicates contact with a
patient and describes any of the following: signs and symptoms
of dysfunction, treatment given or medication administered, the
patient's reaction, changes in physical or emotional condition,
or services provided.

(28)  "Clinical Staff" means the physicians and certified
providers appointed by the governing authority to practice
within the health facility or agency.

(29)  "Consultant" means an individual who provides
professional services either upon request or on the basis of a
prearranged schedule, usually on a contract basis, who is neither
a member of the employed staff of the facility or agency, nor
whose services are provided within the terms of an affiliation
agreement.

(30)  "Continuous Noncompliance" means three or more
violations of a single licensing rule requirement occurring
within a 12-month time period.

(31)  "Contract Services" means services purchased by a
health facility or agency under a contract with an individual or
a provider whose personnel are not salaried employees of the
facility or agency.

(32)  "Control Station" means a central office or area for
charting, drug preparation, and other patient-care tasks normally
performed at a nursing station.

(33)  "Critical Care Unit" means a special physical and
functional unit for the segregation, concentration and close or
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continuous nursing observation and care of patients who are
critically, seriously, or acutely ill.

(34)  "Day Treatment" means training and habilitation
services delivered outside the patient's place of residence which
are intended to aid the vocational, pre-vocational, and self-
sufficiency skill development of an ICF/MR patient.  These
services must meet active treatment requirements and must be
coordinated and integrated with the active treatment program of
the facility or agency.

(35)  "Dentist" means a person registered and currently
licensed by the Utah Department of Commerce under Title 58,
Chapter 69.

(36)  "Department" means the Utah Department of Health.
(37)  "Developmental Disability" means a severe, chronic

disability that meets all of the following conditions:
(a)  Is attributable to: cerebral palsy, epilepsy, autism; or

any other condition, other than mental illness, closely related to
mental retardation which results in impairment of general
intellectual functioning adaptive behavior, or requires treatment
or services similar to those required for mentally retarded
persons;

(b)  Is manifested before the person reaches the age of 22;
(c)  Is likely to continue indefinitely; and
(d)  Results in substantial functional limitations in three or

more of the following areas of major activity:
(i)  self-care;
(ii)  understanding and use of language;
(iii)  learning;
(iv)  mobility;
(v)  self-direction; or
(vi)  capacity for independent living.
(38)  "Dietitian" means a person who is certified pursuant

to Title 58, Chapter 49.
(39)  "Direct Services" means services provided by salaried

employees of a health facility or agency, as opposed to services
provided by contract.

(40)  "Direct Supervision" means the critical observation
and guidance by a qualified person of another person's activities
or course of action.

(41)  "Discharge" means the point at which the patient's
involvement with a facility or agency program is terminated and
the facility or agency program no longer maintains active
responsibility for the care of the patient.

(42)  "Distinct Part" means a discrete, physically definable
entity located within a structure constructed and equipped
according to applicable codes which:

(a)  provides within the structure the necessary unique
physical facilities, equipment, staff, and supplies to deliver all
basic services that are offered to and needed for the diagnosis,
therapy, and treatment of patients, and to comply with licensing
standards;

(b)  provides or arranges for necessary administrative and
non-unique, non-clinical, ancillary type services such as dietary,
laundry, housekeeping, business office and medical records; and

(c)  protects the rights of patients including freedom from
unwanted intrusion by visitors, guests, staff, and residents of
adjacent licensed facilities and use occupancies.

(43)  "Documentation" means written supportive
information, records, or references to verify information
required by law or rule.

(44)  "Drug History" means identifying all of the drugs
used by a patient, including prescribed and unprescribed drugs.

(45)  "Emergency" means any situation or event that
threatens or poses a threat to the occupants of the facility or
agency, or prohibits one or more occupants (staff, patient, or
visitor) from receiving services normally offered by the facility
or agency, or requires action not normally performed by the
facility or agency staff.

(46)  "Emotional or psychological abuse" means deliberate

conduct that is directed at a person through verbal or nonverbal
means and that causes the individual to suffer emotional distress
or to fear bodily injury, harm, or restraint.

(47)  "Environment" means the physical and emotional
atmosphere including architectural design, furnishings, color,
privacy, and safety, as well as other people.

(48)  "Executive Director" means the Executive Director of
the Utah Department of Health.

(49)  "Freestanding" means existing independently or
physically separated from another health care facility by fire
walls and doors and administrated by separate staff with
separate records.

(50)  "Free-standing Urgent Care Center," as distinguished
from a private physician's office or emergency room setting,
means a facility which provides out-patient health care service
(on an as-needed basis, without appointment) to the public for
diagnosis and treatment of medical conditions which do not
require hospitalization or emergency intervention for a life-
threatening or potentially permanently disabling condition. 
Diagnostic and therapeutic services provided by a free-standing
urgent care center include: a medical history physical
examination, assessment of health status and treatment for a
variety of medical conditions commonly offered in a physician's
office.

(51)  "Governing Authority or Governing Body" means the
board of trustees, owner, person or persons designated by the
owner with ultimate authority and responsibility, both moral and
legal, for the management, control, conduct and functioning of
the health care facility or agency.

(52)  "Governmental Unit" means the state, or any county,
municipality, or other political subdivision of any department,
division, board or other agency of any of the foregoing.

(53)  "Guardian" means a person legally responsible for the
care and management of a person who is considered by law to
be incompetent to manage his own affairs.

(54)  "Habilitation" means techniques and treatment which
actively build and develop new or alternative styles of
independent functioning and promote new behavior which
results in greater self-sufficiency and sense of well-being.

(55)  "Health Care Facility or Agency" means any facility
or agency licensed under the authority of the Health Facility
Committee and designated as such in Subsection 26-21-2(13).

(56)  "Health Services Supervisor" means a person with a
professional medical license or certificate, such as a nurse,
social worker, physical therapist, or psychologist, responsible
for the development, supervision, and implementation of a
written health care plan for each resident.

(57)  "Homemaker" means a person who cares for the
environment in the home through performance of duties such as
housekeeping, meal planning and preparation, laundry,
shopping and errands.

(58)  "Hospitalization" means an inpatient stay of at least
24 hours, or an overnight stay or emergency care, except a stay
at a freestanding ambulatory surgical center that meets the
requirements of R432-500.

(59)  "ICD-9-CM" means the International Classification
of Diseases, 9th revision, Clinical Modification, 1986.

(60)  "Imminent Danger" means a situation or condition
which presents a substantial likelihood of death or serious
physical or mental harm to a patient or resident in the facility or
agency.

(61)  "Inpatient Program" means treatment provided in a
suitably equipped setting that provides services to persons who
require care that warrants 24-hour supervision.

(62)  "Intake" means the administrative and assessment
process for admission to a program.

(63)  "Interdisciplinary Team" means a group of staff
members composed of representatives from different
professions, disciplines, or services.
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(64)  "Involuntary Medication" means medication which is
prescribed by the physician but not taken willingly by the
patient, and is administered due to compelling medical reasons.

(65)  "Joint Commission" means the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO).

(66)  "Lavatory" means a plumbing fixture designed and
equipped for handwashing purposes.

(67)  "License" means the certificate issued by the
Department of Health for the operation of the facility or agency. 
This document constitutes the authority to receive patients and
residents and to perform the services included within the scope
of the rule and as specified on the license.

(68)  "Licensed Practical Nurse (LPN)" means a person
registered and licensed by the Utah Department of Commerce
under Title 58, Chapter 31b.

(69)  "Licensed Practitioner" means a health professional
whose license allows diagnosis, treatment, and prescribing
practices within the scope of the license and established
protocols.

(70)  "Licensee" means the person or organization who is
granted a license to operate a health facility or agency and who
has ultimate authority and responsibility for the operation,
management, control, conduct, and functioning of the facility or
agency.

(71)  "Licensing Agency" means the Bureau of Licensing
of the Utah Department of Health.

(72)  "Licensure" means the process of obtaining official or
legal permission to operate a health facility or agency.

(73)  "Living Unit" means the area or part of a facility
where residents sleep and may include dining and other resident
activity areas.

(74)  "Low Risk Maternal Mother" means a woman who is
in good general health throughout pregnancy and birth and who
meets the criteria for low risk birth services as developed by the
clinical staff and approved by the governing board and licensing
agency for a Birthing Center.

(75)  "Maladaptive (negative) Behavior" means behavior
that is either self-injurious, or dangerous to others, or
environmentally destructive, demonstrating a reduction in or
lack of ability necessary to adjust to environmental demands.

(76)  "Medical Equipment and Supplies" means items used
for therapeutic or diagnostic purposes essential for patient care,
such as dressings, catheters, or syringes.

(77)  "Medical Staff" means, the organized body composed
of all specified professional personnel, appointed by the
governing body and granted privileges to practice in the facility
or agency.

(78)  "Medication" means any drug, chemical compound,
suspension, or preparation suitable for internal or external use
by persons for the treatment or prevention of disease or injury.

(79)  "Mental Retardation" means significantly subaverage
general intellectual functioning resulting in, or associated with,
concurrent impairments in adaptive behavior and manifested
during the developmental period.  Significantly subaverage
general intellectual functioning is operationally defined as a
score of two or more standard deviations below the mean on a
standardized general intelligence test.  Developmental period is
defined as the period between conception and the 18th birthday.

(80)  "Mental Disease" means any disease listed as a mental
disorder in the ICD-9-CM excluding the codes for senility or
organic brain syndrome (290 through 294.9 and 310 through
310.9), the codes for adjustment reaction (309); the codes for
psychic factors associated with diseases classified elsewhere
(316); and the codes for mental retardation (317 through 319). 
Codes 314 through 315.9 may also be excluded for individuals
suffering impairment of general intellectual functioning or
adaptive behavior similar to that of mentally retarded persons. 
Codes 309 and 316 are also excluded.

(81)  "Mobile" means a person who is able to take action

for self-preservation under emergency conditions with the
assistance of supportive equipment such as crutches, braces,
walkers, or wheelchairs, but without the assistance, except for
verbal instructions, from other persons.

(82)  "Neglect" means the same as 62A-3-301(10).
(83)  "New Construction" means any of the following:
(a)  New medical or health care facilities licensed under

these rules;
(b)  Addition(s) to an existing building;
(c)  Alteration(s) or modification(s) (other than strictly

repair and maintenance) costing more than $3,000 or that affect
the structure, electrical or mechanical system of a health care
facility.

(84)  "Non-Ambulatory" means unable to walk without
assistance of other persons.

(85)  "Nursing Care" means assistance provided to sick or
disabled individuals, by or under the direction of licensed
nursing personnel, for their health care needs.

(86)  "Nursing Home" means any facility licensed by the
Department as a nursing care facility that provides licensed
nursing care and related services to residents who need
continuous health care and supervision.

(87)  "Occupational Therapist" means a person currently
licensed by the Utah Department of Commerce under Title 58,
Chapter 42a.

(88)  "Oral Surgeon" means a person who has successfully
completed a postgraduate program in oral surgery accredited by
a nationally recognized accrediting body approved by the U.S.
Office of Education and is licensed by the Utah Department of
Commerce to practice dentistry.

(89)  "PRN medication" means medication which is
administered pro re nata.  Pro re nata means as needed.  The
time of medication administration is determined by the
resident's need.

(90)  "Parent Facility" means all free-standing health
facilities under a single ownership licensed under Section 26-
21-2 except home health agencies.  The parent facility includes:

(a)  the main structure, wings, or detached buildings where
a service within the scope of the facility's license is offered and
any detached building used for storage, heating or cooling
equipment located on the main grounds bounded by a city,
county or a state street or road, or a property line; and

(b)  any structure located outside the main facility grounds
connected to the main facility by a heating or cooling system or
by a covered walkway where a service is provided within the
scope of the parent facility's license.

(91)  "Patient" means a resident or person receiving care in
a health care facility or agency.  Patient, client or resident terms
are interchangeable meaning a person who is receiving needed
services.

(92)  "Patient Care Plan" means an integrated plan of care
developed for the patient.

(93)  "Pediatric Patients" means infants, children,
adolescents, and young adults up to the age of 18.

(94)  "Personal Care" means assistance provided to
residents in activities of daily living.

(95)  "Personal Care Aide" means a person who assists
patients or residents in the activities of daily living and
emergency first aid; and who may be supervised by a licensed
nurse.

(96)  "Personal Resource Funds" means monies received by
a patient from a variety of sources which the patient may spend
as needed or desired.

(97)  "Personnel" means individual(s) in training or
employed by the health care facility or agency.

(98)  "Pharmacist" means a person currently licensed by
the Utah Department of Commerce to practice pharmacology
pursuant to Title 58, Chapter 17b.

(99)  "Physical Therapist" means a person currently
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licensed by the Utah Department of Commerce to practice under
Title 58, Chapter 24b.

(100)  "Physician" means a person who is licensed to
practice medicine and surgery by the Utah Department of
Commerce under Section 58-67-301, the Utah Medical Practice
Act, or Section 58-68-301, Utah Osteopathic Medical Practice
Act, or a physician in the employment of the government of the
United States who is similarly qualified.

(101)  "Place of Residence" means the place a patient
makes his home.  This may be a house, an apartment, a relative's
home, housing for the elderly, a retirement home, an assisted
living facility, or a place other than a health care facility which
provides continuous nursing care.

(102)  "Plan of Care or Plan of Treatment" are
interchangeable terms which mean a written plan based on
assessment data or physician orders that identifies the patient's
needs, who shall provide needed services and how often,
treatment goals, and anticipated outcomes.

(103)  "Podiatrist" means a person registered and licensed
by the Utah Department of Commerce under Title 58, Chapter
5a.

(104)  "Policies and Procedures" means a set of rules
adopted by the governing body to govern the health care facility
or agency's operation.

(105)  "Practitioner" means a registered nurse, with
advanced or specialized training, who is licensed by Utah
Department of Commerce, Title 58, Chapter 31b.

(106)  "Prognosis" means a statement given as:
(a)  the likelihood of an individual achieving stated goals;
(b)  the degree of independence likely to be achieved; or
(c)  the length of time to achieve goals.
(107)  "Program" means a general term for an organized

system of services designed to address the treatment needs of the
patient.

(108)  "Protected Living Arrangement" means provision for
food, shelter, sleeping accommodations, and supervision of
activities of daily living for persons of any age who are unable
to independently maintain these basic needs and functions.

(109)  "Provider" means a supplier of goods or services.
(110)  "Public Agency" means an agency operated by a

state or local government.
(111)  "Public Health Center" means a publicly owned

facility for the provision of public health services, including
related facilities such as laboratories, clinics, and administrative
offices operated in connection with public health centers.

(112)  "Qualified Mental Retardation Professional
(QMRP)" means a person who has specialized training or one
year of experience in treating or working with the mentally
retarded including any one of the following: psychologist with
a master's degree from an accredited program; licensed
physician; educator with a bachelor's degree in education from
an accredited program; social worker with a bachelor's degree in
social work from an accredited program or a field other than
social work and at least three years of social work experience
under the supervision of a qualified social worker; licensed
physical or occupational therapist; licensed speech pathologist
or audiologist; registered nurse; therapeutic recreation specialist
who is a graduate of an accredited program and is licensed to
perform recreational therapy under the provisions of Title 58,
Chapter 40; Rehabilitation counselor who is certified by the
Committee on Rehabilitation Counselor Certification.

(113)  "Quality of Care" means the provision of patient
treatment, including medical or nursing care as well as
restorative therapies.

(114)  "Quality of Life" means how a patient experiences
the state of existing and functioning in the facility environment,
and is related to the human and humane processes involved in
normal human functioning, including rights and freedoms.

(115)  "Recovery," for birthing centers, means that period

or duration of time starting at birth and ending with the
discharge of a client from the birthing center, or the period of
time between the birth and the time a mother leaves the
premises of the birthing center.

(116)  "Recreational Therapist" means any person licensed
to perform recreational therapy under the provisions of Title 58,
Chapter 40.

(117)  "Referred Outpatient" means a person who is
receiving his medical diagnosis, treatment, or other health care
services from one or more sources outside the hospital, but who
receives from the hospital diagnostic tests or examinations
ordered by health care practitioners, legally permitted to order
such tests and examinations, and to whom the hospital reports
findings and results.

(118)  "Refurbish" means to clean or otherwise change the
appearance without making significant changes in the existing
physical structure of a facility.

(119)  "Registered Nurse" means any person who is
registered and licensed by the Utah Department of Commerce
to practice as a registered nurse under Title 58, Chapter 31b.

(120)  "Rehabilitation" means a program of care designed
to restore a patient to a former capacity.

(121)  "Relative" means spouse, parent, stepparent, son,
daughter, brother, sister, half-brother, half-sister, uncle, aunt,
niece, nephew, first cousin or any such person denoted by the
prefix "grand" or "great" or the spouse of any of the persons
specified in this definition, even if the marriage has been
terminated by death or dissolution.

(122)  "Remodel" means to reconstruct or to make
significant changes in the existing physical structure of a
facility.

(123)  "Representative" means a person employed by the
Department.

(124)  "Request for Hearing" means any clear expression
in writing by a provider requesting an opportunity to appeal a
Department action following R432-30.

(125)  "Resident Living" means residential services
provided by an ICF/MR facility.

(126)  "Responsible Person" means an individual, relative,
or close friend designated in writing by the resident, or a court-
appointed guardian or person with durable power of attorney,
who assists the resident and assumes responsibility for the
resident's well-being and for any care not provided by the
facility or agency.

(127)  "Restrictive Procedures" means a class of procedures
designed to reduce or eliminate maladaptive behaviors
including:

(a)  restricting an individual's movement;
(b)  restricting an individual's ability to obtain positive

reinforcement; and
(c)  restricting an individual's ability to participate in

programs.
(128)  "Safety Device" means a protective device used to

offer protection from inadvertent acts (such as falling out of
bed) as well as deliberate acts (such as removing a nasogastric
tube).

(129)  "Seclusion" means a procedure that isolates the
patient in a specific room or designated area to temporarily
remove the patient from the therapeutic community and reduce
external stimuli.

(130)  "Self Administration of Medication" means the act
by which a resident independently removes an individual dose
from a properly labeled container and takes that medication. 
The resident must know the medication type, dosage and
frequency of administration.

(131)  "Service Delivery Area" means any area in the
facility where a specific service or group of services is
organized, performed or carried out.  For example the dietary
services area includes the kitchen; patient care services delivery
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area includes patient rooms, corridors, and adjacent areas.
(132)  "Service Pattern" means a continuum of medical and

psychological needs expressed as a type and used in evaluation
for appropriate placement and treatment purposes.

(133)  "Social Service Worker (SSW)" means a person
currently licensed by the Utah Department of Commerce to
function as a social service worker under Title 58, Chapter 60.

(134)  "Social Worker, Certified (CSW)" means a person
currently licensed by the Utah Department of Commerce to
practice social work under Title 58, Chapter 60.

(135)  "Specialty Hospital" means a hospital which
provides specialized diagnostic, therapeutic, or rehabilitative
services in the recognized specialty or specialties for which the
hospital is licensed.

(136)  "Speech-Language Pathologist" means a person
licensed by the Utah Department of Commerce to practice
speech-language pathology pursuant to Title 58, Chapter 41.

(137)  "Substantial Noncompliance" means any occurrence
of a Class I violation, or the occurrence of one or more Class II
violations resulting in continuous noncompliance, or chronic
noncompliance with one or more rule requirements in the
administrative rules specific to the health care facility licensure
category.

(138)  "Summary Report" means a compilation of pertinent
facts from the clinical notes regarding a patient, usually
submitted to the patient's physician as part of a plan of
treatment.

(139)  "Supervision" means guidance of another person or
persons by a qualified person to assure that a service, function,
or activity is provided within the scope of a license, certificate,
job description, or instructions.

(140)  "Support Person" means the individual(s) selected
or chosen by a mother to provide emotional support and to assist
her during the process of labor and childbirth.

(141)  "Surgeon General" means the surgeon general of the
United States public health service.

(142)  "Therapist" means a professionally trained licensed
or registered person (such as a physical therapist, occupational
therapist, or speech therapist), who is skilled in applying
treatment techniques and procedures under the general direction
of a physician.

(143)  "Training and Habilitation Services" means services
intended to improve or aid the intellectual, sensorimotor, and
emotional development of a patient or resident.

R432-1-4.  Identification Badges.
(1)  Health care facilities and agencies shall ensure that the

following persons, shall wear an identification badge:
(a)  professional and non-professional employees who

provide direct care to patients; and
(b)  volunteers.
(2)  The identification badge shall include the following:
(a)  the person's first or last name; however, the badge does

not have to reveal the persons full name; and
(b)  the person's title or position, in terms generally

understood by the public.

KEY:  health care facilities
August 20, 2018 26-21-2
Notice of Continuation January 29, 2018
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R432.  Health, Family Health and Preparedness, Licensing.
R432-2.  General Licensing Provisions.
R432-2-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-2-2.  Purpose.
The purpose of this rule is to define the standards that

health care facilities and agencies must follow in order to obtain
a license.  No person or governmental unit acting severally or
jointly with any other person, or governmental unit shall
establish, conduct, or maintain a health facility in this state
without first obtaining a license from the Department.  Section
26-21-8.

R432-2-3.  Exempt Facilities.
The provisions of Section 26-21-7 apply for exempt

facilities.

R432-2-4.  Distinct Part.
Licensed health care facilities that wish to offer services

outside the scope of their license or services regulated by
another licensing rule, with the exception of federally
recognized Swing Bed Units, shall submit for Department
review a program narrative defining the levels of service to be
offered and the specific patient population to be served.  If the
program is determined to require a license, the facility must
meet the definition of a distinct part entity and all applicable
codes and standards and obtain a separate license.

R432-2-5.  Requirements for a Satellite Service Operation.
(1)  A "satellite operation" is a health care treatment service

that:
(a)  is administered by a parent facility within the scope of

the parent facility's current license,
(b)  is located further than 250 yards from the licensed

facility or other areas determined by the department to be a part
of the provider's campus,

(c)  does not qualify for licensing under Section 26-21-2,
and

(d)  is approved by the Department for inclusion under the
parent facility's license and identified as a remote service.

(2)  A licensed health care facility that wishes to offer a
satellite operation shall submit for Department review a program
narrative and one set of construction drawings.  The program
narrative shall define at least the following:

(a)  location of the remote facility (street address);
(b)  capacity of the remote facility;
(c)  license category of the parent facility;
(d)  service to be provided at the remote facility (must be

a service authorized under the parent facility license);
(e)  ancillary administrative and support services to be

provided at the remote facility; and
(f)  International Building Code occupancy classification

of the remote facility physical structure.
(3)  Upon receipt of the satellite service program narrative

and construction drawings, the Department shall make a
determination of the applicable licensing requirements including
the need for licensing the service.  The Department shall verify
at least the following items:

(a)  There is only a single health care treatment service
provided at the remote site and that it falls within the scope of
the parent facility license;

(b)  The remote facility physical structure complies with all
construction codes appropriate for the service provided;

(c)  All necessary administrative and support services for
the specified treatment service are available, on a continuous
basis during the hours of operation, to insure the health, safety,
and welfare of the clients.

(4)  If a facility qualifies as a single satellite service

treatment center the Department shall issue a separate license
identifying the facility as a "satellite service" of the licensed
parent facility.  This license shall be subject to all requirements
set forth in R432-2 of the Health Facility Rules.

(5)  A parent facility that wishes to offer more than one
health care service at the same remote site shall either obtain a
satellite service license for each service offered as described
above or obtain a license for the remote complex as a free-
standing health care facility.

(6)  A satellite facility is not permitted within the confines
of another licensed health care facility.

(7)  A licensed hospital is limited to one emergency
department satellite location.  If a healthcare corporation owns
and operates more than one hospital in the State of Utah;

(a)  it may have up to two emergency department satellite
locations associated with a licensed hospital; and

(b)  the health care corporation's total number of
emergency department satellite locations may not exceed the
total number of licensed hospitals it owns and operates in the
State of Utah.

R432-2-6.  Requirements for a Branch Location.
(1)  A "Branch Location" is a licensed Home Health,

Personal Care or Hospice agency location which:
(a)  is administered by a parent agency within the scope of

the parent agency's current license;
(b)  is located no further than 150 miles from the licensed

parent agency or within a designated geographical service area
as determined by the Department; and

(c)  is approved by the Department as a branch location
under the parent agency's license.

(2)  An applicant for a branch location license shall submit
a narrative of the program for Department review.  The narrative
shall include the following:

(a)  street address of the parent and branch;
(b)  license category of the parent agency;
(c)  service(s) to be provided at the branch location, which

must be a service authorized under the parent agency license;
and

(d)  ancillary administrative and support services to be
provided at the branch location.

(3)  Upon receipt of the branch location program narrative,
the Department shall make a determination of the applicable
licensing requirements including the need for licensing the
service.  The Department shall verify at least the following
items:

(a)  the service provided at the remote site falls within the
scope of the parent agency license; and

(b)  all necessary administrative and support services are
available, on a continuous basis during the hours of operation,
to insure the health, safety, and welfare of the clients.

(4)  If a location qualifies as a branch location the
Department shall issue a separate license identifying the agency
as a "Branch Location" of the licensed parent agency.  This
license shall be subject to all requirements set forth in R432-2
of the Health Facility Rules.

R432-2-7.  Applications for License Actions.
(1)  An applicant for a license shall file a Request for

Agency Action/License Application with the Utah Department
of Health on a form furnished by the Department.

(2)  Each applicant shall comply with all zoning, fire,
safety, sanitation, building and licensing laws, regulations,
ordinances, and codes of the city and county in which the
facility or agency is located.  The applicant shall obtain the
following clearances and submit them as part of the completed
application to the licensing agency:

(a)  A certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
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with local and state fire codes is required with initial and
renewal application, change of ownership, and at any time new
construction or substantial remodeling has occurred.

(b)  A satisfactory Food Services Sanitation Clearance
report by a local Health Department is required for facilities
providing food service at initial application and upon a change
of ownership.

(c)  Certificate of Occupancy from the local building
official at initial application, change of location and at the time
of any new construction or substantial remodeling.

(3)  As used in this section, an "owner" is any person or
entity:

(a)  ultimately responsible for operating a health care
facility; or

(b)  legally responsible for decisions and liabilities in a
business management sense or that bears the final responsibility
for operating decisions made in the capacity of a governing
body.

(4)  The applicant shall submit contact information for the
ownership of the legal entity including the names, email
addresses and mailing addresses.

(5)  The applicant shall provide the following written
assurances on all individuals listed in R432-2-7(4):

(a)  None of the persons has been convicted of a felony;
(b)  None of the persons has been found in violation of any

local, state, or federal law which arises from or is otherwise
related to the individual's relationship to a health care facility;
and

(c)  None of the persons who has currently or within the
five years prior to the date of application had previous interest
in a licensed health care facility that has been any of the
following:

(i)  subject of a patient care receivership action;
(ii)  closed as a result of a settlement agreement resulting

from a decertification action or a license revocation;
(iii)  involuntarily terminated from participation in either

Medicaid or Medicare programs; or
(iv)  convicted of patient abuse, neglect or exploitation

where the facts of the case prove that the licensee failed to
provide adequate protection or services for the person to prevent
such abuse.

R432-2-8.  License Fee.
In accordance with Subsection 26-21-6(1)(d), the applicant

shall submit a license fee with the completed application form. 
A current fee schedule is available from the Bureau of Health
Facility Licensing upon request.  Any late fees is assessed
according to the fee schedule.

R432-2-9.  Additional Information.
The Department may require additional information or

review other documents to determine compliance with licensing
rules. These include:

(1)  architectural plans and a description of the functional
program.

(2)  policies and procedures manuals.
(3)  verification of individual licenses, registrations or

certification required by the Utah Department of Commerce.
(4)  data reports including the submission of the annual

report at the Departments request.
(5)  documentation that sufficient assets are available to

provide services: staff, utilities, food supplies, and laundry for
at least a two month period of time.

R432-2-10.  Initial License Issuance or Denial.
(1)  The Department shall render a decision on an initial

license application within 60 days of receipt of a completed
application packet.

(2)  Upon verification of compliance with licensing

requirements the Department shall issue a provisional license.
(3)  The Department shall issue a written notice of agency

decision under the procedures for adjudicative proceedings
(R432-30) denying a license if the facility is not in compliance
with the applicable laws, rules, or regulations.  The notice shall
state the reasons for denial.

(4)  An applicant who is denied licensing may reapply for
initial licensing as a new applicant and shall be required to
initiate a new request for agency action as described in R432-2-
7.

(5)  The Department shall assess an administrative fee on
all denied license applications.  This fee shall be subtracted
from any fees submitted as part of the application packet and a
refund for the balance returned to the applicant.

R432-2-11.  License Contents and Provisions.
(1)  The license shall document the following:
(a)  the name of the health facility,
(b)  licensee,
(c)  type of facility,
(d)  approved licensed capacity including identification of

operational and secure unit beds,
(e)  street address of the facility,
(f)  issue and expiration date of license,
(g)  construction variance information, and
(h)  license number.
(2)  The license is not assignable or transferable.
(3)  Each license is the property of the Department. The

licensee shall return the license within five days following
closure of a health care facility or upon the request of the
Department.

(4)  The licensee shall post the license on the licensed
premises in a place readily visible and accessible to the public.

R432-2-12.  Expiration and Renewal.
(1)  Each standard license shall expire at midnight on the

day designated on the license as the expiration date, unless the
license is revoked or extended under subsection (2) or (4) by the
Department.

(2)  If a facility is operating under a conditional license for
a period extending beyond the expiration date of the current
license, the Department shall establish a new expiration date.

(3)  The licensee shall submit a Request for Agency
Action/License Application form, applicable fees, clearances,
and the annual report for the previous calendar year (if required
by the Department under R432-2-9) 15 days before the current
license expires.

(4)  A license shall expire on the date specified on the
license unless the licensee requests and is granted an extension
from the Department.

(5)  The Department shall renew a standard license upon
verification that the licensee and facility are in compliance with
all applicable license rules.

(6)  Facilities no longer providing patient care or client
services may not have their license renewed.

R432-2-13.  New License Required.
(1)  A prospective licensee shall submit a Request for

Agency Action/License Application, fees, and required
documentation for a new license at least 30 days before any of
the following proposed or anticipated changes occur:

(a)  occupancy of a new facility;
(b)  change of ownership; or
(c)  change in license category.
(2)  Before the Department may issue a change of

ownership license, the prospective licensee shall provide
documentation that:

(a)  all patient care records, personnel records, staffing
schedules, quality assurance committee minutes, in-service
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program records, and other documents required by applicable
rules remain in the facility and have been transferred to the
custody of the new licensee.

(b)  the existing policy and procedures manual or a new
manual has been adopted by the facility governing body before
change of ownership occurs.

(c)  new contracts for professional or other services not
provided directly by the facility have been secured.

(d)  new transfer agreements have been drafted and signed.
(e)  written documentation exists of clear ownership or

lease of the facility by the new owner.
(f)  the licensee shall provide the new owner with a written

accounting, prepared by an independent certified public
accountant, of all patient funds being transferred, and obtain a
written receipt for those funds from the new owner.

(g)  Nursing Care and Small Health Care Facilities shall
provide a certificate from the Division of Medicaid and Health
Financing's Bureau of Financial Services noting the current
owner has no outstanding monies owed to the division.

(3)  A prospective licensee is responsible for all
uncorrected rule violations and deficiencies including any
current plan of correction submitted by the previous licensee
unless a revised plan of correction, approved by the Department,
is submitted by the prospective licensee before the change of
ownership becomes effective.

(4)  If a license is issued to the new owner the previous
licensee shall return his license to the Department within five
days of the new owner's receipt of the license.

(5)  Upon verification that the facility is in compliance with
all applicable licensing rules, the Department shall issue a new
license effective the date compliance is determined as required
by R432-2-9.

R432-2-14.  Change in Licensing Status.
(1)  A licensee shall submit a Request for Agency

Action/License Application to amend or modify the license
status at least 30 days before any of the following proposed or
anticipated changes:

(a)  increase or decrease of licensed capacity;
(b)  change in name of facility;
(c)  occupancy of a replacement facility;
(d)  change of license classification; or
(e)  change in administrator.
(2)  An increase of licensed capacity may incur an

additional license fee if the increase exceeds the maximum
number of units in the fee category division of the existing
license.  This fee shall be the difference in license fee for the
existing and proposed capacity according to the license fee
schedule.

(3)  Upon verification that the licensee and facility are in
compliance with all applicable licensing rules, the Department
shall issue an amended or modified license effective the date
that the Department determines that the licensee is in
compliance.

R432-2-15.  Facility Ceases Operation.
(1)  A licensee that voluntarily ceases operation shall

complete the following:
(a)  notify the Department and the patients or their next of

kin at least 30 days before the effective date of closure.
(b)  make provision for the safe keeping of records.
(c)  return all patients' monies and valuables at the time of

discharge.
(d)  The licensee must return the license to the Department

within five days after the facility ceases operation.
(2)  If the Department revokes a facility's license or if it

issues an emergency closure order, the licensee shall document
for Department review the following:

(a)  the location and date of discharge for all residents,

(b)  the date that notice was provided to all residents and
responsible parties to ensure an orderly discharge and assistance
with placement; and

(c)  the date and time that the facility complied with the
closure order.

R432-2-16.  Provisional License.
(1)  A provisional license is an initial license issued to an

applicant for a probationary period of six months.
(2)  In granting a provisional license, the Department shall

determine that the facility has the potential to provide services
and be in full compliance with licensing rules during the six
month period.

(3)  A provisional license is nonrenewable.  The
Department may issue a provisional license for no longer than
six months.

(4)  If the licensee fails to meet terms and conditions of
licensing before the expiration date of the provisional license,
the license shall automatically expire.

R432-2-17.  Conditional License.
(1)  A conditional license is a remedial license issued to a

licensee if there is a determination of substandard quality of
care, immediate jeopardy or a pattern of violations which would
result in a ban on admissions at the facility or if the licensee is
found to have:

(a)  a Class I violation or a Class II violation that remains
uncorrected after the specified time for correction;

(b)  more than three cited repeat Class I or II violations
from the previous survey; or

(c)  fails to fully comply with administrative requirements
for licensing.

(2)  A standard license is revoked by the issuance of a
conditional license.

(3)  The Department may not issue a conditional license
after the expiration of a provisional license.

(4)  In granting a conditional license, the Department shall
be assured that the lack of full compliance does not harm the
health, safety, and welfare of the patients.

(5)  The Department shall establish the period of time for
the conditional license based on an assessment of the nature of
the existing violations and facts available at the time of the
decision.

(6)  The Department shall set conditions whereby the
licensee must comply with an accepted plan of correction.

(7)  If the licensee fails to meet the conditions before the
expiration date of the conditional license, the license shall
automatically expire.

R432-2-18.  Standard License.
(1)  A standard license is a license issued to a licensee if:
(a)  the licensee meets the conditions attached to a

provisional or conditional license;
(b)  the licensee corrects the identified rule violations; or
(c)  the licensee completes all licensing renewal

requirements as per R432-2-12.

R432-2-19.  Variances.
(1)  A health facility may submit a request for agency

action to obtain a variance from state rules at any time.
(a)  An applicant requesting a variance shall file a Request

for Agency Action/Variance Application with the Utah
Department of Health on forms furnished by the Department.

(b)  The Department may require additional information
from the facility before acting on the request.

(c)  The Department shall act upon each request for
variance in writing within 60 days of receipt of a completed
request.

(2)  A variance may be renewable or non-renewable. The
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licensee shall maintain a copy of the approved variance on file
in the facility and make the copy available to all interested
parties upon request.

(a)  The Department shall file the request and variance with
the license application.

(b)  The terms of a requested variance may be modified
upon agreement between the Department and the facility.

(c)  The Department may impose conditions on the granting
of a variance as it determines necessary to protect the health and
safety of the residents or patients.

(d)  The Department may limit the duration of any variance.
(3)  The Department shall issue a written notice of agency

decision denying a variance upon determination that the
variance is not justified.

(4)  The Department may revoke a variance if:
(a)  The variance adversely affects the health, safety, or

welfare of the residents.
(b)  The facility fails to comply with the conditions of the

variance as granted.
(c)  The licensee notifies the Department in writing that it

wishes to relinquish the variance and be subject to the rule
previously varied.

(d)  There is a change in the statute, regulations or rules.

R432-2-20.  Change In Ownership.
(1)  As used in this section, an "owner" is any person or

entity:
(a)  ultimately responsible for operating a health care

facility; or
(b)  legally responsible for decisions and liabilities in a

business management sense or that bears the final responsibility
for operating decisions made in the capacity of a governing
body.

(2)  The owner of the health care facility does not need to
own the real property or building where the facility operates.

(3)  A property owner is also an owner of the facility if he:
(a)  retains the right or participates in the operation or

business decisions of the enterprise;
(b)  has engaged the services of a management company to

operate the facility; or
(c)  takes over the operation of the facility.
(4)  A licensed provider whose ownership or controlling

ownership interest has changed must submit a Request for
Agency Action/License Application and fees to the department
30 days prior to the proposed change

(5)  Changes in ownership that require action under
subsection (4) include any arrangement that:

(a)  transfers the business enterprise or assets to another
person or firm, with or without the transfer of any real property
rights;

(b)  removes, adds, or substitutes an owner or part owner;
or

(c)  in the case of an incorporated owner:
(i)  is a merger with another corporation if the board of

directors of the surviving corporation differs by 20 percent or
more from the board of the original licensee; or

(ii)  creates a separate corporation, including a wholly
owned subsidiary, if the board of directors of the separate
corporation differs by 20 percent or more from the board of the
original licensee.

(6)  A person or entity that contracts with an owner to
manage the enterprise, subject to the owner's general approval
of operating decisions it makes is not an owner, unless the
parties have agreed that the managing entity is also an owner.

(7)  A transfer between departments of government
agencies for management of a government-owned health care
facility is not a change of ownership under this section.

KEY:  health care facilities

August 27, 2018 26-21-9
Notice of Continuation January 29, 2018 26-21-11

26-21-12
26-21-13
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R432.  Health, Family Health and Preparedness, Licensing.
R432-3.  General Health Care Facility Rules Inspection and
Enforcement.
R432-3-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-3-2.  Purpose.
This rule delineates the role and responsibility of the

Department and the licensing agency in the enforcement of rules
and regulations pertaining to health, safety, and welfare in all
licensed and unlicensed health facilities and agencies regulated
by Title 26, Chapter 21.  These provisions provide guidelines
and criteria to ensure that sanctions are applied consistently and
appropriately.

R432-3-3.  Deemed Status.
The Department may grant licensing deemed status to

facilities and agencies accredited by Federally approved
accreditation agencies in lieu of the licensing inspection by the
Department upon completion of the following by the facility or
agency:

(1)  As part of the license renewal process, the licensee
shall identify on the Request for Agency Action/Application its
desire to:

(a)  initiate deemed status,
(b)  continue deemed status, or
(c)  relinquish deemed status during the licensing year of

application.
(2)  This request shall constitute written authorization for

the Department to attend the accrediting agency exit conference.
(3)  Upon receipt from the accrediting agency, the facility

shall submit copies of the following:
(a)  accreditation certificate;
(b)  survey reports and recommendations;
(c)  progress reports of all corrective actions underway or

completed in response to accrediting body's action or
Department recommendations.

(4)  Regardless of deemed status, the Department may
assert regulatory responsibility and authority pursuant to
applicable state and federal statutes to include:

(a)  inspections,
(b)  complaint investigations,
(c)  verification of the violations of state law, rule, or

standard identified in a Department survey or, violations of state
law, rule, or standard identified in the accrediting body's survey
including:

(i)  facilities or agencies granted a provisional or
conditional accreditation by the accreditation agencies until a
full accreditation status is achieved,

(ii)  any facility or agency that does not have a current,
valid accreditation certificate, or

(iii)  construction, expansion, or remodeling projects
required to comply with standards for construction promulgated
in the rules by the Health Facility Committee.

(5)  The Department may annually conduct validation
inspections of facilities or agencies accredited for the purpose of
determining compliance with state licensing requirements.  If a
validation survey discloses a failure to comply with the
standards for licensing, the provisions relating to regular
inspections shall apply.

R432-3-4.  Access for Inspections.
(1)  The Department or its designee may, upon presentation

of proper identification, inspect each licensed health care facility
or agency as necessary to determine compliance with applicable
laws, rules and federal regulations.

(2)  Each licensed health care facility or agency must:
(a)  allow authorized representatives of the Department

immediate access to the facility or agency, including access to

all staff and patients; and
(b)  make available and permit photocopying of facility

records and documents by, or on behalf of, the Department as
necessary to ascertain compliance with applicable laws, rules
and federal regulations.  Copies become the responsibility and
property of the Department.

R432-3-5.  Statement of Findings.
(1)  Whenever the Department has reason to believe that a

health facility or agency is in violation of Title 26, Chapter 21
or any of the rules promulgated by the Health Facility
Committee, the Department shall serve a written Statement of
Findings to the licensee or his designee within the following
timeframe.

(a)  Statements for Class I are served immediately.
(b)  Statements for Class II violations are served within ten

working days.
(2)  Violations shall be classified as Class I or Class II

violations.
(a)  "Class I Violation" means any violation of a statute or

rule relating to the operation or maintenance of a health facility
or agency which presents imminent danger to patients or
residents of the facility or agency or which presents a clear
hazard to the public health.

(b)  "Class II Violation" means any violation of a statute or
rule relating to the operation or maintenance of a health facility
or agency which has a direct or immediate relationship to the
health, safety, or security of patients or residents in a health
facility or agency.

(3)  The Department may cite a facility or agency with one
or more rule or statute violations.  If the Department finds that
there are no violations, a letter shall be sent to the facility
acknowledging the inspection findings.

(4)  The Statement of Findings shall include:
(a)  the statute or rule violated;
(b)  a description of the violation;
(c)  the facts which constitute the violation; and
(d)  the classification of the violation.

R432-3-6.  Plan of Correction.
(1)  A health facility or agency shall submit within 14

calendar days of receipt of a Statement of Findings a Plan of
Correction outlining the following:

(a)  how the required corrections shall be accomplished;
(b)  who is the responsible person to monitor the correction

is accomplished; and
(c)  the date the facility or agency will correct the violation.
(2)  Within ten working days of receipt of the Plan of

Correction, the Department shall make a determination as to the
acceptability of the Plan of Correction.

(3)  If the Department rejects the Plan of Correction, the
Department shall notify the facility or agency of the reasons for
rejection and may request a revised Plan of Correction or issue
a Notice of Agency Action directing a Plan of Correction and
imposing a deadline for the correction.  If the Department
requests a revised Plan of Correction, the facility or agency shall
submit the revised Plan of Correction within 14 days of receipt
of the Department request.

(4)  If the facility or agency corrects the violation prior to
submitting the Plan of Correction, the facility or agency shall
submit a report of correction.

(5)  If violations remain uncorrected after the time
specified for completion in the Plan of Correction or if the
facility or agency fails to submit a Plan of Correction as
specified, the Department shall notify the facility or agency.

(6)  Any person aggrieved by the agency action shall have
the right to seek review under the provisions outlined in Rule
R432-30, Adjudicative Proceedings.

(7)  If a licensed health facility or agency is served with a
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Statement of Findings citing a Class I violation, the facility or
agency shall correct the situation, condition, or practice
constituting the Class I violation immediately, unless a fixed
period of time is determined by the Department and is specified
in the Plan of Correction.

(a)  The Department shall conduct a follow-up inspection
within 14 calendar days or within the agreed -upon correction
period to determine correction of Class I violations.

(b)  If a health facility or agency fails to correct a Class I
violation as outlined in the accepted Plan of Correction, the
Department may issue sanctions or penalties.

(8)  A facility or agency served with a Statement of
Findings citing a Class II violation shall correct the violation
within the time specified in the Plan of Correction or within a
time-frame approved by the Department which does not exceed
60 days unless justification is provided in the accepted Plan of
Correction.

(9)  The Department may issue a conditional license or
impose sanctions to the license or initiate a formal adjudicative
proceeding to close the facility or agency if a facility or agency
is cited with a Class II violation and fails to take required
corrective action as outlined in Rule R432-30.

(10)  The Department shall determine which sanction to
impose by considering the following:

(a)  the gravity of the violation;
(b)  the effort exhibited by the licensee to correct

violations;
(c)  previous facility or agency violations; and
(d)  other relevant facts.

R432-3-7.  Sanction Action on License.
(1)  The Department may initiate an action against a health

facility or agency pursuant to Section 26-21-11.  That action
may include the following sanctions:

(a)  denial or revocation of a license if the facility or agency
fails to comply with the rules established by the Committee, or
demonstrates conduct adverse to the public health, morals,
welfare, and safety of the people of the state;

(b)  restriction or prohibition on admissions to a health
facility or agency for:

(i)  any Class I deficiency,
(ii)  Class II deficiencies that have resulted in the

substandard quality of care of patients,
(iii)  repeat Class I or II deficiencies that demonstrate

continuous noncompliance or chronic noncompliance with the
rules, or

(iv)  permitting, aiding, or abetting the commission of any
illegal act in the facility or agency;

(c)  distribution of a notice of public disclosure to at least
one newspaper of general circulation or other media form stating
the violation of licensing rules or illegal conduct permitted by
the facility or agency and the Department action taken;

(d)  placement of Department employees or Department-
approved individuals as monitors in the facility or agency until
such time as corrective action is completed or the facility or
agency is closed;

(e)  assessment of the cost incurred by the Department in
placing the monitors to be reimbursed by the facility or agency;

(f)  during the correction period, placement of a temporary
manager to ensure the health and safety of the patients;

(g)  issuance of a civil money penalty pursuant to UCA 26-
23-6, not to exceed the sum of $10,000 per violation; or

(h)  issuance of a conditional license.
(2)  If the Department imposes a restriction or prohibition

on admissions to a health care facility or agency, the Department
shall send a written notice to the licensee.

(a)  The licensee shall post the copies of the notice on all
public entry doors to the licensed health care facility or agency.

(b)  The Department may impose the restriction or

prohibition if:
(i)  the health care facility or agency has previously

received a restriction or prohibition on admissions within the
previous 24 month period; or

(ii)  the health care facility or agency has failed to meet the
timeframes in the Plan of Correction which is the basis for the
restriction or prohibition on admissions; or

(iii)  circumstances in the facility or agency indicate actual
harm, a pattern of harm, or a serious and immediate threat to
patients.

R432-3-8.  Immediate Closure of Facility.
(1)  The Department may order the immediate closure of

any licensed or unlicensed health facility or agency when the
health, safety, or welfare of the patients or residents cannot be
assured pending a full formal adjudicative proceeding.

(2)  The provisions for an emergency adjudicative
proceeding as provided in section 63G-4-502 shall be followed.

(3)  If the Department determines to close a facility or
agency, it shall serve an order that the facility or agency is
ordered closed as of a given date.  The order shall:

(a)  state the reasons the facility is ordered closed;
(b)  cite the statute or rule violated; and
(c)  advise as to the commencement of a formal

adjudicative proceeding in accordance with this rule.
(4)  The Department may maintain an action in the name of

the state for injunction or other process against the health
facility or agency which disobeys a closure order as provided in
section 26-21-15.

(5)  The Department may assist in relocating patients or
residents to another licensed facility or agency.

(6)  The Department may pursue other lesser sanctions in
lieu of the closure order.

(7)  The Department may, in addition to emergency
closure, seek criminal penalties.

R432-3-11.  Alternative Remedies for Nursing Facilities.
(1)  The department conducts on-site inspections of nursing

facilities to determine compliance with state and federal nursing
home requirements.  When the department finds that a nursing
facility is out of compliance with requirements of participation,
the department may recommend to CMS or the state Medicaid
agency the imposition of remedies, including Federal civil
money penalties (CMP) to compel the facility to implement
corrective measures to achieve compliance.

(2)  For Medicare and/or Medicaid certified nursing
facilities the authority to apply the remedies described in this
section is defined in the federal Omnibus Budget Reconciliation
Act (OBRA) of 1987 (P.L. 100-203), which mandates
compliance with requirements for participation in the program. 
Section 1819(h) and 1919(h) of the Social Security Act specifies
remedies available to CMS or the state Medicaid agency when
a skilled nursing facility (SNF) or nursing facility (NF) is out of
compliance with the participation requirements.  The available
remedies are intended to compel facilities to prompt compliance
with participation requirements or be subject to termination
from the Medicare or Medicaid program.

(3)  This rule establishes criteria for the imposition of
remedies authorized by statute.

(4)  The department adopts and incorporates by reference
the regulations in 42 CFR, Part 488-Survey, Certification, and
Enforcement Procedures, as amended in the Federal Register for
October 4, 2016, 81 FR 68688.  Remedies available for non-
compliance with one or more participation requirements may
include:

(a)  temporary management;
(b)  denial of payment for new admissions;
(c)  transfer of residents;
(d)  closure of the facility and transfer of residents;
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(e)  directed plan of correction;
(f)  directed inservice training;
(g)  state monitoring; and
(h)  Civil Money Penalties.  Civil Money Penalties may be

imposed for either:
(i)  the number of days a facility is out of compliance with

one or more participation requirements; or
(ii)  for each instance that a facility is not in substantial

compliance.
(5)  Interest shall be assessed on the unpaid balance of the

Federal CMP, beginning on the due date.  The interest rate
charged shall be the average of the bond equivalent of the
weekly 90-day U.S. Treasury bill auction rates during the period
for which interest will be charged.

(6)  Federal CMP collected by the department must be
applied in accordance with Section 1819 and 1919 of the act for
the protection of the health and property of residents.

R432-3-11.  Annual Reporting Requirements.
(1)  A nursing care facility approved for a health facility

license under Section 26-21-23(2)(c) shall submit an annual
financial report within 90 days of the end of each calendar year.

(2)  the financial report shall contain:
(a)  total of all revenues received within the calendar year;
(b)  total of all Medicare inpatient revenue received within

the calendar year;
(c)  total of all Medicare Advantage revenue received

within the calendar year; and
(d)  Percentage of Medicare inpatient revenue including

Medicare Advantage revenue in relation to the total of all
revenues received within the calendar year.

(3)  The department shall review the submitted reports for
compliance with 26-21-23(7)(a).  The Department may perform
financial audits as part of the review.  If the department
determines a facility is not in compliance with 26-21-23(7)(a)a
CMP of $50,000 will be issued for the facility's failure to
comply.

KEY:  health care facilities
August 27, 2018 26-21-5
Notice of Continuation January 2296,- 2210-1184 through 26-21-16
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R432.  Health, Family Health and Preparedness, Licensing.
R432-6.  Assisted Living Facility General Construction.
R432-6-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 21. 
Sections numbered less than R432-6-99 apply to all assisted
living facilities.  Sections in the R432-6-100 series apply to
Type I assisted living facilities.  Sections in the R432-6-200
series apply to Type II assisted living facilities.

R432-6-2.  Purpose.
The purpose of this rule is to promote the health and

welfare of individuals receiving assisted living services through
the establishment and enforcement of construction standards.

R432-6-3.  Definitions.
(1)  Assisted Living Facility Type I is a residential facility

that provides assistance with activities of daily living and social
care to two or more ambulatory residents who require protected
living arrangements.

(2)  Assisted Living Facility Type II is a residential facility
that provides coordinated supportive personal and health care
services to two or more semi-independent residents.

(a)  "Semi-independent means a person who is:
(i)  physically disabled but able to direct his or her own

care; or
(ii)  cognitively impaired or physically disabled but able to

evacuate from the facility, or to a zone or area of safety, with the
physical assistance of one person.

(b)  "Resident Living Unit" means:
(i)  a one bedroom unit which may also include a bathroom

and additional living space; or
(ii)  a two bedroom unit which may also include a

bathroom and additional living space.
(c)  "Additional Living Space" means a living room, dining

area and kitchen, or a combination of these rooms or areas in a
resident living unit.

(3)  "Room" or "office" means a specific, separate, fully
enclosed space for the service.  If "room" or "office" is not used,
multiple services may be accommodated in one enclosed space.

(4)  Assisted Living Facilities Type I and Type II may be
classified as either large, small or limited capacity.

(a)  A large assisted living facility houses 17 or more
residents.

(b)  A small assisted living facility houses six to 16
residents.

(c)  A limited capacity assisted living facility houses up to
five residents.

R432-6-4.  General Requirements.
(1)  The licensee is responsible for assuring compliance

with R432-6.
(2)  If testing and certification compliance can only be

verified through written documentation, the documentation shall
be maintained in the facility for Department inspection.

(3)  If conflicts exist between applicable codes or if other
authorities having jurisdiction adopt more restrictive
requirements than contained in these rules, the most restrictive
requirement applies.

(4)  If the Department has concerns about compliance, the
licensee is responsible to demonstrate compliance.

R432-6-5.  Codes and Code Compliance.
(1)  The following codes and standards enforced by other

agencies or jurisdictions apply to assisted living facilities.  The
licensee shall obtain documentation of compliance for the
following codes and standards from the authority having
jurisdiction and submit the documentation to the Department:

(a)  Local zoning ordinances;
(b)  International Building Code;

(c)  International Plumbing Code;
(d)  International Fire Code;
(e)  International Mechanical Code; and
(f)  National Electrical Code, NFPA 70.
(2)  The licensee shall obtain a certificate of occupancy

from the local building official having jurisdiction.
(3)  The licensee shall obtain a certificate of fire clearance

from the Fire Marshal having jurisdiction.
(4)  The licensee shall submit a copy of the certificates to

the Department prior to resident utilization of newly constructed
facilities, additions or remodels of existing facilities.

(5)  Where portions of the building are required to be
accessible to persons with disabilities, they shall comply with
the Americans with Disabilities Act and Architectural Barriers
Act Accessibility Guidelines (ADA/ABA-AG).

R432-6-6.  Application of Codes for New and Existing
Buildings.

(1)  New construction, additions and remodels to existing
buildings shall comply with Department rules in effect on the
date the first drawings are received by the Department.

(2)  If the remodeled area or addition in any building, wing,
floor or service area of a building exceeds 50 percent of the total
square foot area of the building, wing, floor or service area, then
the entire building, wing, floor or service area shall be brought
into compliance with rules governing new construction which
are in effect on the date the first drawings are submitted to the
Department.

(3)  During remodeling, new construction or additions, the
safety level which existed prior to the start of work shall be
maintained.

(4)  Current licensed buildings shall conform to
Department construction rules in effect at the time of initial
facility licensure.

(5)  Buildings which are changing license classification
shall comply with requirements for new construction.

(6)  Buildings undergoing refurbishing shall comply with
the following:

(a)  All materials installed as part of a refurbishing project
shall comply with flame spread ratings required by the fire
marshal having jurisdiction.

(b)  The facility shall keep written documentation of
compliance with codes and standards.

R432-6-7.  Plans Review and Approval and Construction
Inspection.

(1)  Health facilities shall obtain Department approval
before occupying any newly constructed buildings or remodeled
systems, or areas in existing buildings.

(2)  Prior to submitting documents for plans review, the
facility architect and licensee must schedule a conference with
Department representatives to outline the required plans review
process.

(3)  The licensee shall submit the following for Department
review:

(a)  a functional program;
(b)  schematic drawings;
(c)  design development drawings; and
(d)  working drawings, including specifications.
(4)  The Department shall initiate its review when it

receives all required documents and fees.
(5)  Working drawings and specifications for new

construction, additions, or remodeling shall have the seal of a
Utah licensed architect affixed in compliance with Section 58-
3a-602.

(6)  Plans approved by the Department do not relieve the
licensee of responsibility for full compliance with R432-6.

(7)  Plan approval expires 12 months after the date of the
Department's approval letter, or latest plan review response
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letter if construction has not commenced.  After a 12 month
lapse the licensee must resubmit plans to the Department with
a new plan review paid.  A new letter of approval must be
obtained from the Department.

(8)  The Department shall issue an initial license, renewal
license, or modified license only after the Department has
determined the facility conforms with applicable licensure
construction rules and has obtained all required clearances and
certifications.

R432-6-8.  Functional Program.
(1)  The licensee must furnish to the Department a

functional program which includes the following:
(a)  the purpose and license category of the facility;
(b)  services offered, including a detailed description of

each service;
(c)  ancillary services required to support each function or

program;
(d)  services offered under contract by outside providers

and the required in-house facilities to support these services;
(e)  services shared with other health care licensure

categories or functions;
(f)  physical and mental condition of intended residents;
(g)  ambulatory condition of intended residents, such as

mobile or ambulatory;
(h)  special electrical requirements related to resident care;

and
(i)  communication systems and other special systems.
(2)  The functional program must include a description of

how essential core services will accommodate increased demand
if the building is designed for later expansion.

R432-6-9.  Drawings.
(1)  Drawings shall show all equipment necessary for the

operation of the facility, such as kitchen equipment, laundry
equipment, and similar equipment.

(2)  Schematic drawings, which may be single line, shall
contain the following information:

(a)  list of applicable building codes;
(b)  location of the building on the site and access to the

building for public, emergency, and service vehicles;
(c)  site drainage and any natural drainage channels which

traverse the site;
(d)  any unusual site conditions, including easements which

might affect the building or its appurtenances;
(e)  relationships of rooms and areas within departments;
(f)  number of resident beds; and
(g)  total building area or area of additions or remodeled

portions.
(3)  Design development drawings, drawn to scale, shall

contain the following information:
(a)  room dimensions and room square footage;
(b)  site plan, showing relationship to streets and vehicle

access;
(c)  location and size of public utilities; and
(d)  types of mechanical, electrical and auxiliary systems.
(4)  Working drawings shall include all the drawings

outlined above in R432-6-9(1) through (3).
(a)  The licensee shall provide one copy of completed

working drawings and specifications which shows all equipment
necessary for the operation of the facility such as kitchen,
laundry, and other equipment.

(b)  The Bureau of Licensing will keep the final drawings
for 12 months after final approval of the project.  Drawings may
then be returned to the owner upon request.

(5)  Within 30 days after receipt of required documentation
and fee, the Department shall provide to the licensee and the
project architect a written report of plans review outlining
necessary modifications required to comply with Department

rules.
(6)  If changes are necessary, the licensee shall submit

revised plans for review and final approval.

R432-6-10.  Construction Inspections.
(1)  The Department may conduct interim inspections.
(2)  Prior to resident utilization, the licensee shall schedule

a final inspection with the Department when the project is
complete and furnishings and equipment are in place.

R432-6-11.  Construction Without Plans Approval.
(1)  If construction is commenced without prior

Department plans approval, the Department may issue a license
and authorize resident utilization only after it has approved as-
built drawings and has conducted a construction inspection.

(2)  The licensee shall correct all non-compliant items and
pay the full plans review fee and inspection fee.

R432-6-12.  Buildings Without Plans.
(1)  If plans are not available for existing buildings

involved in initial licensing or license category change, the
licensee shall submit to the Department a functional program as
defined in subsection R432-6-8, and a report identifying
modifications to the building required to bring it into
compliance with construction rules for the requested licensure
category.

(2)  The Department shall review the functional program
and furnish to the licensee a letter of approval or rejection
within 30 days after receipt of the material.  The Department
may provide, at its option, a written report of modifications
required to comply with construction standards.

(3)  The licensee shall request and schedule a Department
inspection upon completion of the modifications.

(4)  Prior to a final Department inspection, the licensee
shall pay the inspection fee.

(5)  The Department shall issue a license when the building
is in compliance with all licensing rules.

R432-6-13.  Construction Phasing.
Projects involving remodeling or additions to an occupied

building shall be programmed and phased to minimize
detrimental effects to and disruption of residents and employees
of the facility by protecting against construction traffic, dust,
and dirt from the construction site.

R432-6-14.  Site Location.
(1)  The site shall be accessible to both visitor and service

vehicles.
(2)  Facilities shall be located to ensure that public utilities

are available.

R432-6-15.  Site Design.
The site design shall include the following:
(1)  Surrounding land for outdoor activities;
(2)  Paved roads for access to service docks and entrances;
(3)  Fire equipment access as required by the fire marshal;

and
(4)  Paved walkways for pedestrian traffic and from every

required exit to a dedicated public way.

R432-6-16.  Parking.
(1)  Parking requirements must comply with local zoning

ordinances.
(2)  Parking spaces for persons with disabilities shall be as

level as practical and conform to requirements for disabled
parking access as required by ADA/ABA-AG.

(a)  The extra width required for disabled parking may be
used as part of a common walkway.

(b)  Parking spaces for disabled persons shall be directly
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accessible to the facility without requiring the disabled person
to;

(i)  go behind parked cars; or
(ii)  cross vehicle traffic lanes, unless the accessible route

is clearly marked, and with signage to designate a crossing zone.

R432-6-17.  Elevators.
All large multi-level assisted living facilities shall have an

elevator which serves all levels.  At least one elevator serving all
levels shall accommodate a gurney with attendant and have
minimum inside cab dimensions of 5'8" wide by 8'5" deep and
a minimum clear door width of 3'8".

R432-6-18.  Special Design Features.
(1)  Building entrances in large facilities shall be at grade

level, clearly marked, and located to minimize the need for
residents to traverse other program areas.  A main facility
entrance shall be designated and accessible to persons with
disabilities.

(2)  Lobbies of multi-occupancy buildings may be shared
if the design precludes unrelated traffic within or through units
or suites of the licensed health care facility.

(3)  At least one building entrance shall be accessible to
persons with physical disabilities.  Entrances requiring ramps
with a slope in excess of 1:20 shall have steps as well as ramps.

(4)  In Large facilities where all resident units do not have
kitchens or toilet facilities, at least one drinking fountain or
water cooler, toilet, and handwashing fixture on each floor shall
be wheelchair accessible.

(5)  Each resident bedroom or sleeping room shall have a
wardrobe, closet, or locker for each resident occupying the unit. 
The closet, wardrobe or locker shall have a shelf and a hanging
rod, with minimum inside dimensions of 22 inches deep by 36
inches wide by 72 inches tall, suitable for hanging full-length
garments.

R432-6-19.  General Standards for Details.
(1)  Placement of drinking fountains, telephone booths, or

vending machines shall not restrict corridor traffic or reduce
required corridor width.

(2)  Doors and windows shall comply with the following
requirements:

(a)  Rooms which contain bathtubs, showers, or water
closets for resident use shall be equipped with doors and
hardware which permit emergency access.

(b)  Doors, except those to spaces such as small closets not
subject to occupancy, shall not swing into corridors in a manner
which will obstruct traffic or reduce corridor width.  Large
walk-in type closets are occupiable spaces.

(c)  Windows which open to the exterior shall be equipped
with insect screens.

(d)  Resident rooms and suites intended for 24-hour
occupancy shall have operable windows which open to the
exterior of the building or to a court open to the sky.

(e)  Doors, sidelights, borrowed lights, and windows glazed
to within 18 inches of the floor shall be constructed of safety
glass, wired glass, or plastic break-resistant material that creates
no dangerous cutting edges when broken.

(f)  Safety glass, wired glass, or plastic break-resistant
materials shall be used for wall openings in recreation rooms,
exercise rooms, and other activity areas unless prohibited in the
International Building Code.

(g)  Doors used for shower and bath enclosures shall be
made of safety glass or plastic glazing materials.

(3)  Trash chutes, laundry chutes, dumbwaiters, elevator
shafts, and other similar systems shall not allow movement of
contaminated air into clean areas.

(4)  Thresholds and expansion joint covers shall be flush
with the floor surface to facilitate use of wheelchairs and carts.

(5)  All lavatories must be equipped with hand drying
facilities.

(a)  Lavatories that are expected to serve more than one
resident shall have single use paper towel dispensing units or
cloth towel dispensing units that are enclosed to protect towels
from being soiled.  Double occupancy units are not required to
provide towel dispensing units if occupied by two related
persons.

(b)  Lavatories shall be anchored to withstand an applied
vertical load of not less than 250 pounds on the fixture front.

R432-6-20.  General Standards for Finishes.
(1)  Curtains and draperies shall be affixed to permanently

mounted tracks or rods.
(2)  Floors and walls shall be designed and constructed as

follows:
(a)  Floor materials shall be easily cleanable;
(b)  Floors in areas used for food preparation or food

assembly shall be water-resistant.  Floor surfaces, including tile
joints, shall be resistant to food acids.

(c)  In areas subject to frequent wet-cleaning, floor
materials shall not be physically affected by germicidal cleaning
solutions.

(d)  Floors in shower and bath areas, kitchens, and similar
work areas subject to traffic while wet shall have non slip
surfaces.

(e)  Floors and wall bases of kitchens, toilet rooms, bath
rooms, janitors' closets, and other areas subject to frequent wet
cleaning shall be homogeneous with coved bases and tightly
sealed seams.

(f)  Wall finishes shall be washable and, in the immediate
vicinity of plumbing fixtures, smooth and moisture-resistant.

(g)  Finish, trim, floor, and wall construction in dietary and
food preparation areas shall be free of insect and rodent
harboring spaces.

(h)  Floor and wall openings for pipes, ducts, conduits, and
joints of structural elements shall be tightly sealed to resist
passage of fire and smoke and minimize entry of pests.

(i)  Carpet and padding shall be stretched taut and be free
of loose edges.

(j)  Carpet pile shall be sufficiently dense so as not to
interfere with the operation of wheel chairs, walkers, wheeled
carts, and other wheeled equipment.

(k)  Carpet and other floor coverings shall comply with
provisions of ADA/ABA-AG.

(3)  Ceiling finishes shall be designed and constructed as
follows:

(a)  Finishes of all exposed ceilings and ceiling structures
in resident rooms and staff work areas shall be readily cleanable
with routine housekeeping equipment.

(b)  In large facilities, acoustical treatment for sound
control shall be provided in areas where sound control is
needed, including corridors in resident areas, dayrooms,
recreation rooms, dining areas, and waiting areas.

(c)  Finished ceilings may be omitted in mechanical and
equipment spaces, shops, general storage areas, and similar
spaces unless required for fire resistive purposes.

(4)  The following signs shall be provided:
(a)  general and circulation direction signs in corridors of

large assisted living facilities;
(b)  emergency evacuation directional signs for all

facilities; and
(c)  room identification signs on the corridor side of all

corridor doors.

R432-6-21.  Building Systems.
(1)  Facilities and equipment shall be provided for the

sanitary storage and treatment or disposal of all categories of
waste, including hazardous and infectious wastes if applicable,
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using techniques acceptable to the State Department of
Environmental Quality, and the local health department having
jurisdiction.

(2)  The following engineering service and equipment shall
be provided for effective service and maintenance functions:

(a)  rooms for mechanical equipment or electrical
equipment;

(b)  a storage room for building maintenance supplies;
(c)  yard equipment and supply storage areas located so that

equipment may be moved directly to the exterior of the building
without passing through building rooms or corridors;

(d)  central storage for supplies, equipment and
miscellaneous storage in large and small facilities; and

(e)  in large facilities, a separate maintenance room or
office.

(3) In small and large facilities a housekeeping room shall
be located on each floor of the assisted living facility.  In large
facilities this room shall have a floor receptor or service sink. 
All housekeeping rooms shall be mechanically exhausted.

(4)  Sound Control for large assisted living facilities must
be designed and constructed to meet the noise reduction criteria
as outlined in Table 1.

TABLE 1
Sound Transmission Limitations

                                        Airborne Sound
                                         Transmissions
                                             Class
                                      Partitions   Floors
Residents' room to residents' room        35         40
Public space to residents' room           40         40
Service areas to residents' room          45         45

(a)  Sound transmission class shall be determined by tests
in accordance with methods set forth in ASTM Standard E 90
and ASTM Standard E 413.  Where partitions do not extend to
the structure above, sound transmission through ceilings and
composite STC performance must be considered.

(b)  Public space includes lobbies, dining rooms, recreation
rooms, treatment rooms, and similar space.

(c)  Service areas include kitchens, elevators, elevator
machine rooms, laundries, garages, maintenance rooms, boilers
and mechanical equipment rooms, and similar spaces of high
noise.  Mechanical equipment located on the same floor or
above resident's rooms, offices, and similarly occupied space
shall be effectively isolated from the floor.

(d)  Recreation rooms, exercise rooms, equipment rooms
and similar spaces where impact noises may be generated may
not be located directly over residents' rooms.

R432-6-22.  Mechanical, Heating, Cooling and Ventilation
Systems.

(1)  The HVAC system design shall prevent large
temperature differentials, high velocity supply, excessive noise,
and air stagnation.

(2)  Air supply and exhaust in rooms for which no
minimum total air change rate is mandated by Table 2 may vary
to zero in response to room load.

(3)  Mechanical ventilation shall be provided independent
of thermostat-controlled demands.

(a)  Minimum total air change, room temperature, and
temperature control shall comply with standards in Table 2.

(b)  To maintain asepsis and odor control, airflow supply
and exhaust shall be controlled to ensure movement of air from
clean to less clean areas.

(c)  Rooms containing heat-producing equipment shall be
insulated and ventilated to prevent the floor surface above or the
walls of adjacent occupied areas from exceeding a temperature
of ten degrees Fahrenheit above ambient room temperature.

(d)  All rooms and occupiable areas in the facility shall
have provisions for ventilation.  Natural window ventilation may

be used for ventilation of nonsensitive areas and resident rooms
when weather conditions permit, but mechanical ventilation
shall be provided during periods of temperature extremes. 
Outside ventilation air shall be tempered to between room
temperature and the supply air temperature for the appropriate
heating or cooling mode.

(e)  The heating system shall be capable of maintaining
temperatures of 80 degrees F. in areas occupied by residents.

(f)  The cooling system shall be capable of maintaining
temperatures of 72 degrees F. in areas occupied by residents.

(g)  Equipment must be available to provide essential
heating during a loss of normal heating capability.  All
emergency heating devices shall be approved by the local fire
jurisdiction.

(h)  Fans serving exhaust systems shall be located at the
discharge end and shall be readily serviceable.  Exhaust fans
may be on the inlet side if individually ducted directly to the
outside.

(i)  Fresh air intakes shall be located at least 10 feet from
exhaust outlets of ventilating systems, combustion equipment
stacks, plumbing vents, or areas subject to vehicular exhaust or
other noxious fumes.

(j)  All ventilation, air conditioning systems and air
delivery equipment, including through wall units, shall be
equipped with filters as follows:

(i)  All areas for resident care, and those areas providing
direct service or clean supplies shall provide at least one filter
bed with a minimum of 30% efficiency.

(ii)  All administrative, bulk storage, soiled holding, food
preparation and laundries shall provide at least one filter bed
with a minimum of 25% efficiency.

(k)  Gravity exhaust may be used where conditions permit
for boiler rooms, central storage, and other nonresident areas.

(l)  The ventilation system shall be air tested and balanced
prior to the final Department construction inspection.  The
initial test results and air balancing report shall be maintained
for Department review.

TABLE 2
Ventilation Requirements

AREA          AIR         MINIMUM    MINIMUM      ALL AIR
DESIGNATION   MOVEMENT    AIR        TOTAL AIR    EXHAUSTED
              IN          CHANGES    CHANGES      OUTSIDE
              RELATION    OF         PER HOUR
              TO          OUTDOOR
              ADJACENT    AIR PER
              AREAS       HOUR TO
                          ROOM

Bath and      N           Optional    10           YES
Shower
Rooms

Clean         P           Optional     2           Optional
Linen
Storage

Dietary       V           Optional      2          Optional
Day
Storage

Food          E           2            10          YES
Preparation
Center

Janitors'     N           Optional     10          YES
Closets

Laundry       V           2            10          YES

Corridor      E           Optional      2          Optional

Grooming      N           2             2          YES
Area
Resident      E           Greater       2          Optional
Room                                               of one air
                                                   change or
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                                                   minimum 20 CFM/
                                                   person

Soiled        N           Optional     10          YES
Linen
holding

Toilet        N           Optional      10         YES
Rooms
Ware          N           Optional      10         YES
Washing

Common        E           2              2         Optional

Areas

E = Equal; N = Negative; P = Positive; V = Variable

(m)  The requirements of Table 2 do not apply to limited
capacity facilities.  Limited capacity facilities shall provide
exhaust for kitchens and bathrooms.

(n)  If an existing building bathroom or toilet room is not
exhausted to the outside, the licensee may submit a Request for
Agency Action Variance to the Table 2 requirements at the time
of initial licensing.

R432-6-23.  Plumbing.
(1)  Showers and tubs shall have non-slip or slip-resistant

surfaces.
(2)  Potable water supply systems shall comply with the

following requirements:
(a)  Water supply systems shall be designed with sufficient

pressure to operate all fixtures and equipment during maximum
demand.

(b)  Each water service main, branch main, riser, and
branch to a group of fixtures shall have a stop valve.  A stop
valve shall be provided for each fixture.  Panels shall be
provided for access to valves.

(c)  All fixtures used by residents shall be trimmed with
valves with cross, tee or single lever handles.

(3)  Hot water systems shall meet the following
requirements:

(a)  As a minimum, water-heating systems shall provide
supply capacity at temperatures and amounts indicated in Table
3.  Water temperature shall be measured at the point of use or
inlet to equipment.

TABLE 3
Hot Water Use

                             Resident
                             Care
                             Areas       Dietary     Laundry

Gallons per Hour per Bed       3           2            2
Temperature Centigrade        43          49           71
Temperature Fahrenheit       110         120          160

(b)  Distribution systems that exceed 50 linear feet and that
service resident care areas shall be under constant recirculation
to provide continuous hot water to each outlet.  The temperature
of hot water for lavatories, showers and bathing shall not exceed
120 degrees Fahrenheit.  Thermostatically controlled automatic
mixing valves may be used to maintain hot water at these
temperatures.

(c)  180 degrees Fahrenheit rinse water must be provided
at the dishwasher if an approved low temperature chemical rinse
is not utilized.

(d)  160 degrees Fahrenheit hot water must be available at
the laundry equipment as needed.

(4)  Quantities indicated for design demand of hot water are
for general reference minimums and shall not substitute for
accepted engineering design procedures using actual number
and types of fixtures to be installed.

(5)  Drainage system shall comply with the following
requirements:

(a)  Building sewers shall discharge into community
sewerage.  Where such a system is not available, the facility
shall treat its sewage in accordance with local requirements and
State Department of Environmental Quality requirements.

(b)  Where overhead drain piping is exposed, special
provisions shall be made to protect the space below from
contamination from leakage, condensation, and dust particles. 
Approval of special provisions in food preparation, food service
areas, and food storage areas shall be obtained from the local
health department.

(c)  Kitchen grease trap locations shall comply with local
health department rules.

(6)  Dishwashers and other kitchen food storage or cooking
appliances shall be National Sanitation Foundation, NSF,
approved and have the NSF seal affixed.  Residential NSF
certified appliances shall be acceptable.

R432-6-24.  Electrical.
(1)  In large assisted living facilities, panel boards serving

normal lighting and appliance circuits shall be located on the
same floor or on the same wing as the circuits served.  Panels
for emergency circuits, if provided, may serve the floors above
and below for general resident areas and administration.

(2)  Corridors shall be illuminated at night in accordance
with Table 4.  Corridor lighting shall be adjustable so that light
levels may be reduced at night and still provide a maximum
brightness ratio of 1:10.

(3)  Light intensity shall be at or above the minimum foot-
candle in accordance with Table 4.  Values in table 4 are
minimum maintained average illuminance measured at the task
plane.  Areas not shown in Table 4, including parking lots and
approaches to the building, shall have fixtures to provide light
levels as recommended in IES Recommended Practice RP-20-
1998, Lighting for Parking Facilities by the Illuminating
Engineering Society of North America, which is adopted and
incorporated by reference.

TABLE 4
Assisted Living Facilities Lighting Standards

Physical Plant Area                  Minimum Foot-candle

Corridors
  Day                                     15
  Night                                    7.5
Exits                                     15
Stairways                                 15
Res. Room
  General                                  7.5
  Reading/Mattress Level                  30
  Toilet area                             30
Lounge
  General                                  7.5
  Reading                                 30
Recreation                                30
Dining                                    20
Dining and Recreation                     30
Laundry                                   30

(4)  Each resident room shall have a duplex grounded
receptacle on every wall.  If a TV jack is included, there must be
an extra duplex receptacle on the wall with the TV jack.

(5)  Duplex grounded receptacles for general use shall be
installed no more than 50 feet apart in corridors, on either side,
and within 25 feet of corridor ends.

(6)  A night light shall be provided in each resident
bedroom and bathroom.

R432-6-25.  Food Service.
(1)  Food service facilities and equipment shall comply

with R392-100, the Utah Department of Health Food Service
Sanitation Rules.

(2)  Food service space and equipment shall be provided as
follows:
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(a)  storage area for food supplies, including a cold storage
area, for a seven-day supply of staple foods and a three-day
supply of perishable foods;

(b)  food preparation area;
(c)  an area to serve and distribute resident meals;
(d)  an area for receiving, scraping, sorting, and washing

soiled dishes and tableware;
(e)  a storage area for waste which is located next to an

outside facility exit for direct pickup; and
(f)  a space for meal planning.

R432-6-26.  Penalties.
The Department may assess a civil money penalty of up to

$10,000 and deny approval for patient utilization of new or
remodeled areas if a health care provider does not submit
architectural drawings to the Bureau of Licensing.  The
Department may assess a civil money penalty of up to $10,000
if the licensee fails to follow Department-approved architectural
plans.  The Department may assess a civil money penalty of up
to $1,000 per day for each day a new or renovated area is
occupied prior to licensing agency approval.

R432-6-100.  Type I Facilities.
The following sections in the 100 series apply to Type I

assisted living facilities.

R432-6-101.  Occupancy Type.
(1)  Large assisted living facilities shall comply with I-1,

International Building Code, requirements.
(2)  Small assisted living facilities shall comply with R-4,

International Building Code, requirements.
(3)  Limited capacity assisted living facilities shall comply

with R-3, International Building Code, requirements.

R432-6-102.  Common Areas.
(1)  A common room or rooms shall be provided for dining,

sitting, visiting, recreation, worship, and other activities.
(a)  Common rooms shall have sufficient space and

separation to promote and facilitate the activity without
interfering with concurrent activities or functions in the
building.

(i)  In a small facility the common rooms shall be at least
28 square feet per bed, but no less than a total of 225 square
feet.

(ii)  In a large facility the common rooms shall be at least
30 square feet per bed.  In a facility with 100 beds or more, the
common rooms minimum square footage per bed may be
reduced to 25.

(b)  Space shall be provided for necessary equipment and
storage of recreational equipment and supplies.

R432-6-103.  Resident Units.
(1)  Minimum room areas, exclusive of toilet rooms,

closets, lockers, wardrobes, alcoves, and vestibules, shall be 100
square feet in single-bed rooms and 80 square feet per bed in
multiple-bed rooms.

(a)  The areas noted above are minimums and do not
prohibit larger rooms.

(b)  Resident units may not have more than two beds per
unit

(2)  No room used for other purposes, such as a hall,
corridor, unfinished attic, garage, storage area, shed, or similar
detached building, may be used as a residents' sleeping room.

(3)  No bedroom may be used as a passageway to another
room, bath, or toilet other than those serving the bedroom.

(4)  Bedrooms shall open directly into a corridor or
common living area, but shall not open into a food preparation
area.

(5)  Unless furnished by the resident, the licensee shall

provide for each resident a bed, comfortable chair, a chest of
drawers and a reading lamp.

R432-6-104.  Toilet and Bathing Facilities.
(1)  Residents shall have privacy in toilet and bathrooms. 

Toilet and bathrooms shall be conveniently located.
(2)  Resident toilet, bathtub, shower rooms, and facilities

designed for use by persons with disabilities shall comply with
ADA/ABA-AG.

(3)  Grab bars configured to meet ADA/ABA-AG shall be
provided in all resident bathtubs and showers.  Grab bars
configured to meet ADA/ABA-AG shall be provided at the side
of each resident toilet facility.

(4)  Bars, including those which are an integral part of soap
dishes, towel bars, and other fixtures shall be anchored to
sustain a concentrated load of 250 pounds.

(5)  There shall be one toilet and lavatory on each floor for
each six occupants not otherwise served by toilet and lavatory
in the resident rooms.  A large type I assisted living facility shall
have separate and additional toilet and bathing facilities for live-
in family and staff.

(6)  There shall be at least one bathtub or shower for each
10 residents not otherwise served by bathing facilities in
resident rooms.  Separate and additional facilities shall be
provided for live-in family and staff.  In a multistory building,
there shall be at least one bathtub or shower which opens from
the corridor on each floor that contains resident bedrooms not
otherwise served.

(7)  Each central bathroom shall have a toilet and lavatory.
(8)  Toilet and bathing facilities shall not open directly into

food preparation areas.
(9)  All toilet, shower, and tub facilities shall have

impermeable walls and surfaces that can be easily cleaned and
sanitized.

(10)  If showers or bathtubs contain soap dishes or shelves,
they shall be recessed.

(11)  Each lavatory fixture shall have a mirror, except in
food preparation areas.

R432-6-105.  Service Areas.
There shall be adequate space and equipment for the

following service or functions.
(1)  Large assisted living facilities must provide the

following:
(a)  an administrator's office with equipment for keeping

records and supplies;
(b)  an employee toilet room, lockers, and lounges, in

addition to and separate from those required for the public;
(c)  a public reception or information area; and
(d)  housekeeping closets each with a floor receptor or

service sink.
(2)  The following required spaces apply to all type I

assisted living facilities:
(a)  A secure area for administrative activities and storage

for resident records;
(b)  a medication-storage area including a locked drug

cabinet;
(c)  a closet or compartment for the staff's personal effects;
(d)  a clean linen storage area;
(e)  a telephone for private use by residents or visitors;
(f)  at least one general use housekeeping closet accessible

from a general corridor on each wing or each floor; and
(g) storage space for housekeeping equipment and supplies

with a mechanical exhaust system.

R432-6-106.  Linen Services.
(1)  Each facility shall have space and equipment to store

and process clean and soiled linen as required for resident care. 
Laundry may be done within the facility, in a separate building,



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 219

on or off site, or in a commercial or shared laundry.
(2)  At least one washing machine, one clothes dryer, and

ironing equipment in good working order shall be available for
use by residents who wish to do their personal laundry.

R432-6-107.  Signal System.
(1)  A signal system is required for the following facilities:
(a)  a large facility;
(b)  a facility with bedrooms on more than one floor; and
(c)  when staff are not continuously present on the same

level as any resident.
(2)  The signal system shall be designed to:
(a)  operate from each resident's living unit, and from each

bathroom or toilet room;
(b)  transmit a visual or auditory signal or both to a

centrally staffed location, or produce an auditory signal at the
living unit loud enough to summon staff;

(c)  the signal system shall be designed to turn off only at
the resident calling station; and

(d)  identify the location of the resident summoning help.

R432-6-200.  Type II Facilities.
The following sections in the 200 series apply to Type II

assisted living facilities.

R432-6-201.  Occupancy Type.
(1)  Large assisted living facilities shall comply with I-2

International Building Code requirements and shall have, at a
minimum, 6 foot wide corridors.

(2)  Small assisted living facilities shall comply with I-1,
International Building Code, requirements and shall have, at a
minimum, six-foot wide corridors.

(3)  Limited capacity assisted living facilities that house
Type II assisted living residents shall comply with R-4,
International Building Code requirements and shall either have
an approved sprinkler system, or provide a staff to resident ratio
of one to one on a 24-hour basis.  Residents shall be housed on
floors at grade level.

R432-6-202.  Campus-Type Facilities.
(1)  If a campus-type facility has separate buildings, all of

the buildings shall be located on the same site within 150 feet of
each other.

(2)  Resident living units shall be connected to bathing
facilities and common areas by enclosed temperature controlled
corridors.

(3)  Recreation and dining spaces that are also utilized by
residents of other licensed health care facilities within the same
campus may be counted in determining common area space as
long as all applicable code and space requirements are met for
all licensed facilities and the shared space is accessible without
the need to pass through corridors or resident care areas of
another licensed facility.  The shared space may not account for
more than fifty percent of the total common square footage
required for any one licensed facility.

R432-6-203.  Resident Units.
(1)  Facility services shall be accessible from common

areas without compromising resident privacy.
(2)  Resident living units shall include room areas

exclusive of space for toilet rooms, closets, lockers, wardrobes,
alcoves, or vestibules as follows:

(a)  A single occupant unit without additional living space
shall be a minimum of 120 square feet.

(b)  A double occupant unit without additional living space
shall be a minimum of 200 square feet.

(c)  A single occupant bedroom in a unit with additional
living space shall be a minimum of 100 square feet.

(d)  A double occupant bedroom in a unit with additional

living space shall be a minimum of 160 square feet.
(3)  No space used for other purposes, such as a hall,

corridor, unfinished attic, garage, storage area, shed, or similar
detached building, may be used as a resident's bedroom.

(4)  Bedrooms may not be used as a passageway to another
room, bath, or toilet other than those serving the bedroom.

(5)  Each resident living unit shall open directly into a
corridor or common living area, but must not open into a food
preparation area.

(6)  A maximum of two residents may occupy a resident
living unit.

(7)  Unless furnished by the resident, the licensee shall
provide for each resident a bed, comfortable chair, a chest of
drawers and a reading lamp.

R432-6-204.  Toilet and Bathing Facilities.
(1)  If toilet and bathrooms are shared by more than one

resident, the facility shall provide individual privacy.
(2)  A minimum of fifty percent of all toilet rooms,

bathrooms and shower rooms shall be designed in compliance
with ADA/ABA-AG.

(3)  Public toilet rooms shall be accessible from a corridor,
and shall comply with ADA/ABA-AG.

(4)  If the living unit includes a private bathroom, the
bathroom shall contain a toilet and a lavatory.

(5)  If resident living units do not have a private bathroom,
the facility shall provide the following:

(a)  a toilet and lavatory for every four residents;
(b)  a bathtub or shower for every 10 residents designed to

accommodate a resident in a wheelchair and space to allow staff
to assist a resident in taking a shower; and

(c)  a bathroom with bathtub or shower, toilet and lavatory
which open from a corridor on each floor of a multiple story
facility.

(6)  If resident living units have private bathrooms that do
not allow staff assistance, then each floor or level shall provide
a bathroom equipped with a bathtub or shower, toilet, and
lavatory which opens from a corridor that provides wheelchair
clearances and allows for staff assistance in bathing.

(7)  Grab bars configured to meet ADA/ABA-AG shall be
provided in all resident bathtubs and showers.  Grab bars
configured to meet ADA/ABA-AG shall be provided at the side
of each resident toilet facility not designed for accessibility.

(8)  Toilet and bathing facilities may not open directly into
food preparation areas.

(9)  All toilet, shower, and tub facilities shall have
impermeable walls and surfaces that may be easily cleaned and
sanitized.

(10)  Showers and tubs shall contain recessed soap dishes.
(11)  Each lavatory fixture shall have a mirror. Mirrors

over lavatories located in food preparation areas are prohibited.
(12)  Bars, including those which are parts of soap dishes,

towel bars, and other fixtures shall be anchored to a wall and
withstand a concentrated load of 250 pounds.

R432-6-205.  Common Areas.
(1)  The facility shall provide a common room or rooms for

dining, sitting, visiting, recreation, worship, and other activities.
(a)  If concurrent activities are planned in a common room,

the room shall be arranged to promote and facilitate the
activities to minimize disruption through the use of physical
barriers for separation.

(b)  Space shall be provided for storing recreational
equipment and supplies.

(2)  The facility shall provide the following minimum space
for recreational activities:

(a)  in large facilities, 20 square feet per bed;
(b)  in small facilities, 20 square feet per bed, or a

minimum of 160 square feet total area whichever is greater;
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(c)  in a limited capacity facility, a minimum of 120 square
feet.

(3)  If a facility adds 40 square feet per bed to a bedroom
area square footage requirement, or adds 80 square feet of
recreation space in a separate living room within the resident
living unit, the square footage requirements for common
recreational space may be reduced by 20 square feet per licensed
bed in large and small facilities, not to exceed a reduction of 50
percent of the total common area square footage.

(4)  The facility shall provide the following space for
dining activities:

(a)  in large and small facilities, a minimum of 15 square
feet per licensed bed;

(b)  in limited capacity facilities, a minimum of 100 square
feet.

(5)  If a kitchen and a minimum of 30 square feet of dining
area space are provided in a resident unit in a large or small
facility, then the common dining area may be reduced by 15
square feet per licensed bed.  The maximum reduction shall be
50 percent of the total required dining area.

(6)  A separate private living room for family or informal
gatherings shall be provided in a large facility as part of the
common area space.  The private living room shall be a
minimum of 110 square feet.  If all resident living units include
additional living space, the facility is not required to provide a
separate private living room.

(7)  Corridors and public reception space may not be
included in the calculation for required square footage for dining
or recreation space.

(8)  The facility shall provide ten square feet per bed, or a
minimum area of 100 square feet, whichever is greater, for
outdoor recreation activities.

R432-6-206.  Resident Support Areas.
A large facility shall provide a nourishment station which

contains a work counter, a refrigerator, a sink, and cabinets for
storage.  The station may be located in a single purpose room,
dining room, or in a kitchen if staff has 24-hour access to the
area.

R432-6-207.  Administrative and General Service Areas.
(1)  There shall be space and equipment for the

administrative services as follows:
(a)  in large facilities, an administrative office of sufficient

size to store records and equipment;
(b)  in small and limited capacity facilities, a designated

area for administrative activities and record storage.
(2)  Storage shall be provided for securing staff belongings

as follows:
(a)  In large facilities, a room shall be provided to serve as

a staff lounge with staff lockers for storage.  A staff toilet room
shall also be provided.

(b)  In small and limited care facilities, a storage area shall
be identified to store staff belongings.

(3)  A large facility shall provide a public reception or
information area.

(4)  A telephone shall be provided for private use by
residents and visitors.

R432-6-208.  Special Design Features.
(1)  A signal system shall be provided to alert staff of a

resident's need for help.
(2)  The signal system shall be designed to:
(a)  operate from each resident's living unit and from each

bath room or toilet room;
(b)  transmit a visual and auditory signal to a 24-hour

staffed location, except a limited capacity facility signal system
shall produce an auditory signal to summon staff;

(c)  identify the location of the resident summoning help;

and
(d)  allow it to be turned off only at the source of the call.
(3)  Large and small facilities shall provide a thermostat

control in each resident living unit.  The Department shall grant
a variance upon request from the licensee to this requirement for
an existing building seeking initial licensure.

(4)  Plumbing shutoff valves shall be located on the main
water supply line and at each fixture.  In addition, large facilities
shall provide an accessible shutoff valve on each primary hot
and cold branch of the water line and shall provide a minimum
of two hot and two cold water zones.  The Department shall
grant a variance upon request from the licensee to this
requirement for an existing building seeking initial licensure.

(5)  Building entrances in large and small facilities shall be
at grade level, clearly marked, and located to minimize the need
for residents to traverse other program areas.  A main facility
entrance shall be designated and accessible to persons with
disabilities.

(6)  Special units intended to accommodate residents with
Alzheimers or Dementia shall comply with Section 4.2-2.2.3.2
of the Guidelines for Design and Construction of Health Care
Facilities, 2010 edition, which is adopted and incorporated by
reference.

R432-6-209.  General Standards for Details.
(1)  Each resident living unit entry door shall be

constructed as follows:
(a)  be 36 inches wide;
(b)  open inward into the resident living unit or designed

so that an outward swinging door does not restrict the corridor
width;

(c)  be lockable, but operable from the inside by single-
action lever; and

(d)  be individually keyed with the key under resident
control.

(2)  A master key shall be available for staff.
(3)  Door handles for all doors used by residents shall be

of the lever type and shall meet ADA/ABA-AG requirements. 
Building entrances and exit doors may have panic hardware.

(4)  Each door to toilet and bathing facilities shall comply
with ADA/ABA-AG and the following:

(a)  be equipped with hardware which permits emergency
access from the outside; and

(b)  open out or be double acting.
(5)  Handrails meeting the profile and gripability

requirements of ADA/ABA-AG shall be provided on both sides
of all resident corridors.  Handrail color shall contrast that of the
wall it is mounted on.

R432-6-210.  Linen Services.
(1)  Each facility shall have space and equipment to store

and process clean and soiled linen as required for resident care. 
Laundry may be done within the facility, in a building on or off-
site, or in a commercial or shared laundry.

(2)  If laundry is done off the site, the following shall be
provided:

(a)  a room for receiving and holding soiled linen until
ready for pickup or processing;

(b)  a central, clean linen storage room(s); and
(c)  a lavatory in each area where unbagged, soiled linen is

handled.
(3)  If a large or small facility processes its own laundry

on-site, the following shall be provided:
(a)  a laundry room for receiving, holding, washing, drying,

and sorting soiled linens, with the following:
(i)  a pre-wash sink at least 13 inches deep by 20 inches

wide;
(ii)  a separate hand washing sink;
(iii)  washer(s) and dryer(s); and
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(iv)  storage for laundry supplies;
(b)  arrangement of equipment that will permit an orderly

workflow and minimize cross-traffic that might mix clean and
soiled operations; and

(c)  a central, clean linen storage room(s);
(4)  If a limited capacity facility processes its own laundry

on-site, the following shall be provided:
(a)  a room to store and process both clean and soiled linen;
(b)  a washer and dryer; and
(c)  a utility sink in the laundry room.
(5)  Each facility shall provide a minimum of one washing

machine, one clothes dryer, and ironing equipment in good
working order for resident use.

KEY:  health care facilities
August 20, 2018 26-21-5
Notice of Continuation January 29, 2018 26-21-16
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R432.  Health, Family Health and Preparedness, Licensing.
R432-270.  Assisted Living Facilities.
R432-270-1.  Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-270-2.  Purpose.
This rule establishes the licensing and operational

standards for assisted living facilities Type I and Type II.
Assisted living is intended to enable persons experiencing
functional impairments to receive 24-hour personal and health-
related services in a place of residence with sufficient structure
to meet the care needs in a safe manner.

R432-270-3.  Definitions.
(1)  The terms used in these rules are defined in R432-1-3.
(2)  In addition:
(a)  "Assessment" means documentation of each resident's

ability or current condition in the following areas:
(i)  memory and daily decision making ability;
(ii)  ability to communicate effectively with others;
(iii)  physical functioning and ability to perform activities

of daily living;
(iv)  continence;
(v)  mood and behavior patterns;
(vi)  weight loss;
(vii)  medication use and the ability to self-medicate;
(viii)  special treatments and procedures;
(ix)  disease diagnoses that have a relationship to current

activities of daily living status, behavior status, medical
treatments, or risk of death;

(x)  leisure patterns and interests;
(xi)  assistive devices; and
(xii)  prosthetics.
(b)  "Activities of daily living (ADL)":
(i)  means those personal functional activities required for

an individual for continued well-being, including:
(A)  personal grooming, including oral hygiene and denture

care;
(B)  dressing;
(C)  bathing;
(D)  toileting and toilet hygiene;
(E)  eating/nutrition;
(F)  administration of medication; and
(G)  transferring, ambulation and mobility.
(ii)  are divided into the following levels:
(A)  "Independent" means the resident can perform the

ADL without help.
(B)  "Assistance" means the resident can perform some part

of an ADL, but cannot do it entirely alone.
(C)  "Dependent" means the resident cannot perform any

part of an ADL; it must be done entirely by someone else.
(c)  Certification in Cardiopulmonary Resuscitation (CPR)

refers to certification issued after completion of a course that is
consistent with the most current version of the American Heart
Association Guidelines for Health Care Provider CPR.

(d)  "Home-like" as used in statute and this rule means a
place of residence which creates an atmosphere supportive of
the resident's preferred lifestyle.  Home-like is also supported by
the use of residential building materials and furnishings.

(e)  "Hospice patient" means an individual who is admitted
to a hospice program or agency.

(f)  "Legal representative" means an individual who is
legally authorized to make health care decisions on behalf of
another individual.

(g)  "Monitoring device":
(i)  means a video surveillance camera or a microphone or

other device that captures audio; and
(ii)  does not include:
(A)  a device that is specifically intended to intercept wire,

electronic, or oral communication without notice to or the
consent of a party to the communication; or

(B)  a device that is connected to the Internet or that is set
up to transmit data via an electronic communication.

(h)  "Licensed health care professional" means a registered
nurse, physician assistant, advanced practice registered nurse, or
physician licensed by the Utah Department of Commerce who
has education and experience to assess and evaluate the health
care needs of the resident.

(i)  "Responsible person" means an individual who:
(i)  is designated in writing by a resident to receive

communication on behalf of the resident; or
(ii)  a legal representative.
(j)  "Self-direct medication administration" means the

resident can:
(i)  recognize medications offered by color or shape; and
(ii)  question differences in the usual routine of

medications.
(k)  "Service Plan" means a written plan of care for services

which meets the requirements of R432-270-13.
(l)  "Services" means activities which help the residents

develop skills to increase or maintain their level of psycho-
social and physical functioning, or which assist them in
activities of daily living.

(m)  "Significant change" means a major change in a
resident's status that is self-limiting or impacts on more than one
area of the resident's health status.

(n)  "Significant assistance" means the resident is unable to
perform any part of an ADL and is dependent upon staff or
others to accomplish the ADL as defined in R432-270-3(2)(b).

(o)  "Social care" means:
(i)  providing opportunities for social interaction in the

facility or in the community; or
(ii)  providing services to promote independence or a sense

of self-direction.
(p)  "Unit" means an individual living space, including

living and sleeping space, bathroom, and optional kitchen area.

R432-270-4.  Licensing.
(1)  A person that offers or provides care to two or more

unrelated individuals in a residential facility must be minimally
licensed as an assisted living facility if:

(a)  the individuals stay in the facility for more than 24
hours; and

(b)  the facility provides or arranges for the provision of
assistance with one or more activity of daily living for any of the
individuals.

(2)  An assisted living facility may be licensed as a Type I
facility if:

(a)  the individuals under care are capable of achieving
mobility sufficient to exit the facility without the assistance of
another person.

(3)  An assisted living facility must be licensed as a Type
II facility if the individuals under care are capable of achieving
mobility sufficient to exit the facility only with the limited
assistance of one person;.

(4)  A Type I assisted living facility shall provide social
care to the individuals under care.

(5)  A Type II assisted living facility shall provide care in
a home-like setting that provides an array of coordinated
supportive personal and health care services available 24 hours
per day to residents who need any of these services as required
by department rule.

(6)  Type I and II assisted living facilities must provide
each resident with a separate living unit.  Two residents may
share a unit upon written request of both residents.

(7)  An individual may continue to remain in an assisted
living facility provided:

(a)  the facility construction can meet the individual's
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needs;
(b)  the individual's physical and mental needs are

appropriate to the assisted living criteria; and
(c)  the facility provides adequate staffing to meet the

individual's needs.
(8)  Assisted living facilities may be licensed as large, small

or limited capacity facilities.
(a)  A large assisted living facility houses 17 or more

residents.
(b)  A small assisted living facility houses six to 16

residents.
(c)  A limited capacity assisted living facility houses two to

five residents.

R432-270-5.  Licensee.
(1)  The licensee must:
(a)  ensure compliance with all federal, state, and local

laws;
(b)  assume responsibility for the overall organization,

management, operation, and control of the facility;
(c)  establish policies and procedures for the welfare of

residents, the protection of their rights, and the general
operation of the facility;

(d)  implement a policy which ensures that the facility does
not discriminate on the basis of race, color, sex, religion,
ancestry, or national origin in accordance with state and federal
law;

(e)  secure and update contracts for required services not
provided directly by the facility;

(f)  respond to requests for reports from the Department;
and

(g)  appoint, in writing, a qualified administrator who shall
assume full responsibility for the day-to-day operation and
management of the facility.  The licensee and administrator may
be the same person.

(2)  The licensee shall implement a quality assurance
program to include a Quality Assurance Committee.  The
committee must:

(a)  consist of at least the facility administrator and a health
care professional, and

(b)  meet at least quarterly to identify and act on quality
issues.

(3)  If the licensee is a corporation or an association, it shall
maintain an active and functioning governing body to fulfill
licensee duties and to ensure accountability.

R432-270-6.  Administrator Qualifications.
(1)  The administrator shall have the following

qualifications:
(a)  be 21 years of age or older;
(b)  have knowledge of applicable laws and rules;
(c)  have the ability to deliver, or direct the delivery of,

appropriate care to residents;
(d)  successfully complete the criminal background

screening process defined in R432-35; and
(e)  for all Type II facilities, complete a Department

approved national certification program within six months of
hire.

(2)  In addition to R432-270-6(1) the administrator of a
Type I facility shall have an associate degree or two years
experience in a health care facility.

(3)  In addition to R432-270-6(1) the administrator of a
Type II small or limited-capacity assisted living facility shall
have one or more of the following:

(a)  an associate degree in a health care field;
(b)  two years or more management experience in a health

care field; or
(c)  one year's experience in a health care field as a licensed

health care professional.

(4)  In addition to R432-270-6(1) the administrator of a
Type II large assisted living facility must have one or more of
the following:

(a)  a State of Utah health facility administrator license;
(b)  a bachelor's degree in a health care field, to include

management training or one or more years of management
experience;

(c)  a bachelor's degree in any field, to include management
training or one or more years of management experience and
one year or more experience in a health care field; or

(d)  an associates degree and four years or more
management experience in a health care field.

R432-270-7.  Administrator Duties.
(1)  The administrator must:
(a)  be on the premises a sufficient number of hours in the

business day, and at other times as necessary, to manage and
administer the facility;

(b)  designate, in writing, a competent employee, 21 years
of age or older, to act as administrator when the administrator
is unavailable for immediate contact.  It is not the intent of this
subsection to permit a de facto administrator to replace the
designated administrator.

(2)  The administrator is responsible for the following:
(a)  recruit, employ, and train the number of licensed and

unlicensed staff needed to provide services;
(b)  verify all required licenses and permits of staff and

consultants at the time of hire or the effective date of contract;
(c)  maintain facility staffing records for the preceding 12

months;
(d)  admit and retain only those residents who meet

admissions criteria and whose needs can be met by the facility;
(e)  review at least quarterly every injury, accident, and

incident to a resident or employee and document appropriate
corrective action;

(f)  maintain a log indicating any significant change in a
resident's condition and the facility's action or response;

(g)  complete an investigation whenever there is reason to
believe that a resident has been subject to abuse, neglect, or
exploitation;

(h)  report all suspected abuse, neglect, or exploitation in
accordance with Section 62A-3-305, and document appropriate
action if the alleged violation is verified.

(i)  notify the resident's responsible person within 24 hours
of significant changes or deterioration of the resident's health,
and ensure the resident's transfer to an appropriate health care
facility if the resident requires services beyond the scope of the
facility's license;

(j)  conduct and document regular inspections of the
facility to ensure it is safe from potential hazards;

(k)  complete, submit, and file all records and reports
required by the Department;

(l)  participate in a quality assurance program; and
(m)  secure and update contracts for required professional

and other services not provided directly by the facility.
(3)  The administrator's responsibilities shall be included

in a written and signed job description on file in the facility.

R432-270-8.  Personnel.
(1)  Qualified competent direct-care personnel shall be on

the premises 24 hours a day to meet residents needs as
determined by the residents' assessment and service plans. 
Additional staff shall be employed as necessary to perform
office work, cooking, housekeeping, laundering and general
maintenance.

(2)  The services provided or arranged by the facility shall
be provided by qualified persons in accordance with the
resident's written service plan.

(3)  All personnel who provide personal care to residents
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in a Type I facility shall be at least 18 years of age or be a
certified nurse aide and shall have related experience in the job
assigned or receive on the job training.

(4)  Personnel who provide personal care to residents in a
Type II facility must be certified nurse aides or complete a state
certified nurse aide program within four months of the date of
hire.

(5)  Personnel shall be licensed, certified, or registered in
accordance with applicable state laws.

(6)  The administrator shall maintain written job
descriptions for each position, including job title, job
responsibilities, qualifications or required skills.

(7)  Facility policies and procedures must be available to
personnel at all times.

(8)  Each employee must receive documented orientation
to the facility and the job for which they are hired. Orientation
shall include the following:

(a)  job description;
(b)  ethics, confidentiality, and residents' rights;
(c)  fire and disaster plan;
(d)  policy and procedures;
(e)  reporting responsibility for abuse, neglect and

exploitation; and
(f)  dementia specific training including:
(i)  communicating with dementia patients and their

caregivers;
(ii)  communication methods and when they are

appropriate;
(iii)  types and stages of dementia including information on

the physical and cognitive declines as the disease progresses;
(iv)  person centered care principles; and
(v)  how to maintain safety in the dementia patient

environment.
(9)  Each employee shall receive documented in-service

training.  The training shall be tailored to annually include all of
the following subjects that are relevant to the employee's job
responsibilities:

(a)  principles of good nutrition, menu planning, food
preparation, and storage;

(b)  principles of good housekeeping and sanitation;
(c)  principles of providing personal and social care;
(d)  proper procedures in assisting residents with

medications;
(e)  recognizing early signs of illness and determining when

there is a need for professional help;
(f)  accident prevention, including safe bath and shower

water temperatures;
(g)  communication skills which enhance resident dignity;
(h)  first aid;
(i)  resident's rights and reporting requirements of Section

62A-3-201 to 312; and
(j)  Dementia/Alzheimer's specific training.
(10)  The facility administrator shall annually receive a

total of 4 hours of Dementia/Alzheimer's specific training.
(11)  An employee who reports suspected abuse, neglect,

or exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for that reason alone.

(12)  The facility shall establish a personnel health program
through written personnel health policies and procedures which
protect the health and safety of personnel, residents and the
public.

(13)  The facility must complete an employee placement
health evaluation to include at least a health inventory when an
employee is hired.  Facilities may use their own evaluation or a
Department approved form.

(a)  A health inventory shall obtain at least the employee's
history of the following:

(i)  conditions that may predispose the employee to
acquiring or transmitting infectious diseases; and

(ii)  conditions that may prevent the employee from
performing certain assigned duties satisfactorily.

(b)  The facility shall develop employee health screening
and immunization components of the personnel health program.

(c)  Employee skin testing by the Mantoux Method or other
FDA approved in-vitro serologic test and follow up for
tuberculosis shall be done in accordance with R388-804,
Special Measures for the Control of Tuberculosis.

(i)  The licensee shall ensure that all employees are skin-
tested for tuberculosis within two weeks of:

(A)  initial hiring;
(B)  suspected exposure to a person with active

tuberculosis; and
(C)  development of symptoms of tuberculosis.
(ii)  Skin testing shall be exempted for all employees with

known positive reaction to skin tests.
(d)  All infections and communicable diseases reportable

by law shall be reported to the local health department in
accordance with the Communicable Disease Rule, R386-702-3.

(14)  The facility shall develop and implement policies and
procedures governing an infection control program to protect
residents, family and personnel; which includes appropriate task
related employee infection control procedures and practices.

(15) The facility shall comply with the Occupational Safety
and Health Administration's Blood-borne Pathogen Standard.

R432-270-9.  Residents' Rights.
(1)  Assisted living facilities shall develop a written

resident's rights statement based on this section.
(2)  The administrator or designee shall give the resident a

written description of the resident's legal rights upon admission,
including the following:

(a)  a description of the manner of protecting personal
funds, in accordance with Section R432-270-20; and

(b)  a statement that the resident may file a complaint with
the state long term care ombudsman and any other advocacy
group concerning resident abuse, neglect, or misappropriation
of resident property in the facility.

(3)  The administrator or designee shall notify the resident
or the resident's responsible person at the time of admission, in
writing and in a language and manner that the resident or the
resident's responsible person understands, of the resident's rights
and of all rules governing resident conduct and responsibilities
during the stay in the facility.

(4)  The administrator or designee must promptly notify in
writing the resident or the resident's responsible person when
there is a change in resident rights under state law.

(5)  Resident rights include the following:
(a)  the right to be treated with respect, consideration,

fairness, and full recognition of personal dignity and
individuality;

(b)  the right to be transferred, discharged, or evicted by the
facility only in accordance with the terms of the signed
admission agreement;

(c)  the right to be free of mental and physical abuse, and
chemical and physical restraints;

(d)  the right to refuse to perform work for the facility;
(e)  the right to perform work for the facility if the facility

consents and if:
(i)  the facility has documented the resident's need or desire

for work in the service plan,
(ii)  the resident agrees to the work arrangement described

in the service plan,
(iii)  the service plan specifies the nature of the work

performed and whether the services are voluntary or paid, and
(iv)  compensation for paid services is at or above the

prevailing rate for similar work in the surrounding community;
(f)  the right to privacy during visits with family, friends,

clergy, social workers, ombudsmen, resident groups, and
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advocacy representatives;
(g)  the right to share a unit with a spouse if both spouses

consent, and if both spouses are facility residents;
(h)  the right to privacy when receiving personal care or

services;
(i)  the right to keep personal possessions and clothing as

space permits;
(j)  the right to participate in religious and social activities

of the resident's choice;
(k)  the right to interact with members of the community

both inside and outside the facility;
(l)  the right to send and receive mail unopened;
(m)  the right to have access to telephones to make and

receive private calls;
(n)  the right to arrange for medical and personal care;
(o)  the right to have a family member or responsible

person informed by the facility of significant changes in the
resident's cognitive, medical, physical, or social condition or
needs;

(p)  the right to leave the facility at any time and not be
locked into any room, building, or on the facility premises
during the day or night.  Assisted living Type II residents who
have been assessed to require a secure environment may be
housed in a secure unit, provided the secure unit is approved by
the fire authority having jurisdiction.  This right does not
prohibit the locking of facility entrance doors if egress is
maintained;

(q)  the right to be informed of complaint or grievance
procedures and to voice grievances and recommend changes in
policies and services to facility staff or outside representatives
without restraint, discrimination, or reprisal;

(r)  the right to be encouraged and assisted throughout the
period of a stay to exercise these rights as a resident and as a
citizen;

(s)  the right to manage and control personal funds, or to be
given an accounting of personal funds entrusted to the facility,
as provided in R432-270-20 concerning management of resident
funds;

(t)  the right, upon oral or written request, to access within
24 hours all records pertaining to the resident, including clinical
records;

(u)  the right, two working days after the day of the
resident's oral or written request, to purchase at a cost not to
exceed the community standard photocopies of the resident's
records or any portion thereof;

(v)  the right to personal privacy and confidentiality of
personal and clinical records;

(w)  the right to be fully informed in advance about care
and treatment and of any changes in that care or treatment that
may affect the resident's well-being; and

(x)  the right to be fully informed in a language and in a
manner the resident understands of the resident's health status
and health rights, including the following:

(i)  medical condition;
(ii)  the right to refuse treatment;
(iii)  the right to formulate an advance directive in

accordance with UCA Section 75-2a; and
(iv)  the right to refuse to participate in experimental

research.
(6)  The following items must be posted in a public area of

the facility that is easily accessible by residents:
(a)  the long term care ombudsmen's notification poster;
(b)  information on Utah protection and advocacy systems;

and
(c)  a copy of the resident's rights.
(7)  The facility shall have available in a public area of the

facility the results of the current survey of the facility and any
plans of correction.

(8)  A resident may organize and participate in resident

groups in the facility, and a resident's family may meet in the
facility with the families of other residents.

(a)  The facility shall provide private space for resident
groups or family groups.

(b)  Facility personnel or visitors may attend resident group
or family group meetings only at the group's invitation.

(c)  The administrator shall designate an employee to
provide assistance and to respond to written requests that result
from group meetings.

R432-270-10.  Admissions.
(1)  The facility shall have written admission, retention,

and transfer policies that are available to the public upon
request.

(2)  Before accepting a resident, the facility must obtain
sufficient information about the person's ability to function in
the facility through the following:

(a)  an interview with the resident and the resident's
responsible person; and

(b)  the completion of the resident assessment.
(3)  If the Department determines during inspection or

interview that the facility knowingly and willfully admits or
retains residents who do not meet license criteria, then the
Department may, for a time period specified, require that
resident assessments be conducted by an individual who is
independent from the facility.

(4)  A Type I facility:
(a)  shall accept and retain residents who meet the

following criteria:
(i)  are ambulatory or mobile and are capable of taking life

saving action in an emergency without the assistance of another
person;

(ii)  have stable health;
(iii)  require no assistance or only limited assistance in the

activities of daily living (ADL); and
(iv)  do not require total assistance from staff or others with

more than three ADLs.
(b)  may accept and retain residents who meet the

following criteria:
(i)  are cognitively impaired or physically disabled but able

to evacuate from the facility without the assistance of another
person; and

(ii)  require and receive intermittent care or treatment in the
facility from a licensed health care professional either through
contract or by the facility, if permitted by facility policy.

(5)  A Type II facility may accept and retain residents who
meet the following criteria:

(a)  require total assistance from staff or others in more
than three ADLs, provided that:

(i)  the staffing level and coordinated supportive health and
social services meet the needs of the resident; and

(ii)  the resident is capable of evacuating the facility with
the limited assistance of one person.

(b)  are physically disabled but able to direct their own
care; or

(c)  are cognitively impaired or physically disabled but able
to evacuate from the facility with the limited assistance of one
person.

(6)  Type I and Type II assisted living facilities shall not
admit or retain a person who:

(a)  manifests behavior that is suicidal, sexually or socially
inappropriate, assaultive, or poses a danger to self or others;

(b)  has active tuberculosis or other chronic communicable
diseases that cannot be treated in the facility or on an outpatient
basis; or may be transmitted to other residents or guests through
the normal course of activities; or

(c)  requires inpatient hospital, long-term nursing care or
24-hour continual nursing care that will last longer than 15
calendar days after the day on which the nursing care begins.
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(7)  Type I and Type II assisted living facilities shall not
deny an individual admission to the facility for the sole reason
that the individual or the individual's legal representative
requests to install or operate a monitoring device in the
individual's room in accordance with UCA Section 26-21-304.

(8)  The prospective resident or the prospective resident's
responsible person must sign a written admission agreement
prior to admission.  The admission agreement shall be kept on
file by the facility and shall specify at least the following:

(a)  room and board charges and charges for basic and
optional services;

(b)  provision for a 30-day notice prior to any change in
established charges;

(c)  admission, retention, transfer, discharge, and eviction
policies;

(d)  conditions under which the agreement may be
terminated;

(e)  the name of the responsible party;
(f)  notice that the Department has the authority to examine

resident records to determine compliance with licensing
requirements; and

(g)  refund provisions that address the following:
(i)  thirty-day notices for transfer or discharge given by the

facility or by the resident,
(ii)  emergency transfers or discharges,
(iii)  transfers or discharges without notice, and
(iv)  the death of a resident.
(9)  A type I assisted living facility may accept and retain

residents who have been admitted to a hospice program, under
the following conditions:

(a)  the facility keeps a copy of the physician's diagnosis
and orders for care;

(b)  the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c)  a facility may retain hospice patient residents who are
not capable of exiting the facility without assistance with the
following conditions:

(i)  the facility must assure that a worker or an individual
is assigned solely to each specific hospice patient and is on-site
to assist the resident in emergency evacuation 24 hours a day,
seven days a week;

(ii)  the facility must train the assigned worker or individual
to specifically assist in the emergency evacuation of the assigned
hospice patient resident;

(iii)  the worker or individual must be physically capable of
providing emergency evacuation assistance to the particular
hospice patient resident; and

(iv)  hospice residents who are not capable of exiting the
facility without assistance comprise no more than 25 percent of
the facility's resident census.

(10)  A type II assisted living facility may accept and retain
hospice patient residents under the following conditions:

(a)  the facility keeps a copy of the physician's diagnosis
and orders for care;

(b)  the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c)  if the hospice patient resident cannot evacuate the
facility without significant assistance, the facility must:

(i)  develop an emergency plan to evacuate the hospice
resident in the event of an emergency; and

(ii)  integrate the emergency plan into the resident's service
plan.

R432-270-11.  Transfer or Discharge Requirements.
(1)  A resident may be discharged, transferred, or evicted

for one or more of the following reasons:
(a)  The facility is no longer able to meet the resident's

needs because the resident poses a threat to health or safety to
self or others, or the facility is not able to provide required
medical treatment.

(b)  The resident fails to pay for services as required by the
admission agreement.

(c)  The resident fails to comply with written policies or
rules of the facility.

(d)  The resident wishes to transfer.
(e)  The facility ceases to operate.
(2)  Prior to a facility initiated transfer or discharge of a

resident, the facility shall serve a transfer or discharge notice
upon the resident and the resident's responsible person.

(a)  The notice shall be either hand-delivered or sent by
certified mail.

(b)  The notice shall be made at least 30 days before the
day on which the facility plans to transfer or discharge the
resident, unless;

(i)  notice for a shorter period of time is necessary to
protect:

(A)  the safety of individuals in the facility from
endangerment due to the medical or behavioral status of the
resident;

(B)  the health of the individuals in the facility from
endangerment due to the resident's continued residency;

(C)  an immediate transfer or discharge is required by the
resident's urgent medical needs; or

(D)  the resident has not resided in the facility for at least
30 days.

(3)  The notice of transfer or discharge shall:
(a)  be in writing with a copy placed in the resident file;
(b)  be phrased in a manner and in a language that is most

likely to be understood by the resident and the resident's
responsible person;

(c)  detail the reasons for transfer or discharge;
(d)  state the effective date of transfer or discharge;
(e)  state the location to which the resident will be

transferred or discharged, if known;
(f)  state that the resident may request a conference to

discuss the transfer or discharge; and
(g)  contain the following information:
(i)  the name, mailing address, email address and telephone

number of the State Long Term Care Ombudsman;
(ii)  for facility residents with developmental disabilities,

the mailing address and telephone number of the agency
responsible for the protection and advocacy of developmentally
disabled individuals established under part C of the
Developmental Disabilities Assistance and Bill of Rights Act;
and

(iii)  for facility residents who are mentally ill, the mailing
address and telephone number of the agency responsible for the
protection and advocacy of mentally ill individuals established
under the Protection and Advocacy for Mentally Ill Individuals
Act.

(4)  The facility shall:
(i)  update the transfer or discharge notice as soon as

practicable before the transfer or discharge if information in the
notice changes before the transfer or discharge;

(ii)  orally explain to the resident, the services available
through the ombudsman and the contact information for the
ombudsman;

(iii)  send a copy, in English, of the notice described in
Subsection (2) to the State Long Term Care Ombudsman:

(A)  on the same day on which the facility delivers the
notice described in Subsection (2) to the resident and the
resident's responsible person; and

(B)  provide the notice described in Subsection (2) at least
30 days before the day on which the resident is transferred or
discharged, unless notice for a shorter period of time is
necessary to protect the safety of individuals in the facility from
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endangerment due to the medical or behavioral status of the
resident.

(5)  The facility shall provide and document the provisions
of preparation and orientation, in a language and manner the
resident is most likely to understand, for a resident to ensure a
safe and orderly transfer or discharge from the facility.

(6)  The resident or the resident's responsible person may
contest a transfer or discharge.  If the transfer or discharge is
contested, the facility shall provide an informal conference,
except where undue delay might jeopardize the health, safety, or
well-being of the resident or others.

(a)  The resident or the resident's responsible person must
request the conference within five calendar days of the day of
receipt of notice of discharge to determine if a satisfactory
resolution can be reached.

(b)  Participants in the conference shall include the facility
representatives, the resident or the resident's responsible person,
and any others requested by the resident or the resident's
responsible person.

(7)  In the event of a facility closure, provide written
notification of the closure to the State Long Term Care
Ombudsman, each resident of the facility, and each resident's
responsible person.

(8)  The facility may not discharge a resident for the sole
reason that the resident or the resident's legal representative
requests to install or operate a monitoring device in the
individual's room in accordance with UCA Section 26-21-304.

R432-270-12.  Resident Assessment.
(1)  A signed and dated resident assessment shall be

completed on each resident prior to admission and at least every
six months thereafter.

(2)  In Type I and Type II facilities, the initial and six-
month resident assessment must be completed and signed by a
licensed health care professional.

(3)  The resident assessment must accurately reflect the
resident's status at the time of assessment.

(4)  The resident assessment must include a statement
signed by the licensed health care professional completing the
resident assessment that the resident meets the admission and
level of assistance criteria for the facility.

(5)  The facility shall use a resident assessment form that is
approved and reviewed by the Department to document the
resident assessments.

(6)  The facility shall revise and update each resident's
assessment when there is a significant change in the resident's
cognitive, medical, physical, or social condition and update the
resident's service plan to reflect the change in condition.

R432-270-13.  Service Plan.
(1)  Each resident must have an individualized service plan

that is consistent with the resident's unique cognitive, medical,
physical, and social needs, and is developed within seven
calendar days of the day the facility admits the resident.  The
facility shall periodically revise the service plan as needed.

(2)  The facility shall use the resident assessment to
develop, review, and revise the service plan for each resident.

(3)  The service plan shall include a written description of
the following:

(a)  what services are provided;
(b)  who will provide the services, including the resident's

significant others who may participate in the delivery of
services;

(c)  how the services are provided;
(d)  the frequency of services; and
(e)  changes in services and reasons for those changes.

R432-270-14.  Service Coordinator.
(1) If the administrator appoints a service coordinator, the

service coordinator must have knowledge, skills and abilities to
coordinate the service plan for each resident.

(2)  The duties and responsibilities of the service
coordinator must be defined by facility policy and included in
the designee's job description.

(3)  The service coordinator is responsible to document that
the resident or resident's designated responsible person is
encouraged to actively participate in developing the service
plan.

(4)  The administrator and designated service coordinator
are responsible to ensure that each resident's service plan is
implemented by facility staff.

R432-270-15.  Nursing Services.
(1)  The facility must develop written policies and

procedures defining the level of nursing services provided by
the facility.

(2)  A Type I assisted living facility must employ or
contract with a registered nurse to provide or delegate
medication administration for any resident who is unable to self-
medicate or self-direct medication management.

(3)  A Type II assisted living facility must employ or
contract with a registered nurse to provide or supervise nursing
services to include:

(a)  a nursing assessment on each resident;
(b)  general health monitoring on each resident; and
(c)  routine nursing tasks, including those that may be

delegated to unlicensed assistive personnel in accordance with
the Utah Nurse Practice Act R156-31B-701.

(4)  A Type I assisted living facility may provide nursing
care according to facility policy.  If a Type I assisted living
facility chooses to provide nursing services, the nursing services
must be provided in accordance with R432-270-15(3)(a)
through (c).

(5)  Type I and Type II assisted living facilities shall not
provide skilled nursing care, but must assist the resident in
obtaining required services.  To determine whether a nursing
service is skilled, the following criteria shall apply:

(a)  The complexity or specialized nature of the prescribed
services can be safely or effectively performed only by, or under
the close supervision of licensed health care professional
personnel.

(b)  Care is needed to prevent, to the extent possible,
deterioration of a condition or to sustain current capacities of a
resident.

(6)  At least one certified nurse aide must be on duty in a
Type II facility 24 hours per day.

R432-270-16.  Secure Units.
(1)  A Type II assisted living facility with approved secure

units may admit residents with a diagnosis of
Alzheimer's/dementia if the resident is able to exit the facility
with limited assistance from one person.

(2)  Each resident admitted to a secure unit must have an
admission agreement that indicates placement in the secure unit.

(a)  The secure unit admission agreement must document
that a wander risk management agreement has been negotiated
with the resident or resident's responsible person.

(b)  The secure unit admission agreement must identify
discharge criteria that would initiate a transfer of the resident to
a higher level of care than the assisted living facility is able to
provide.

(3)  There shall be at least one staff with documented
training in Alzheimer's/dementia care in the secure unit at all
times.

(4)  Each secure unit must have an emergency evacuation
plan that addresses the ability of the secure unit staff to evacuate
the residents in case of emergency.
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R432-270-17.  Arrangements for Medical or Dental Care.
(1)  The facility shall assist residents in arranging access for

ancillary services for medically related care including physician,
dentist, pharmacist, therapy, podiatry, hospice, home health, and
other services necessary to support the resident.

(2)  The facility shall arrange for care through one or more
of the following methods:

(a)  notifying the resident's responsible person;
(b)  arranging for transportation to and from the

practitioner's office; or
(c)  arrange for a home visit by a health care professional.
(3)  The facility must notify a physician or other health care

professional when the resident requires immediate medical
attention.

R432-270-18.  Activity Program.
(1)  Residents shall be encouraged to maintain and develop

their fullest potential for independent living through
participation in activity and recreational programs.

(2)  The facility shall provide opportunities for the
following:

(a)  socialization activities;
(b)  independent living activities to foster and maintain

independent functioning;
(c)  physical activities; and
(d)  community activities to promote resident participation

in activities away from the facility.
(3)  The administrator shall designate an activity

coordinator to direct the facility's activity program.  The activity
coordinator's duties include the following:

(a)  coordinate all recreational activities, including
volunteer and auxiliary activities;

(b)  plan, organize, and conduct the residents' activity
program with resident participation; and

(c)  develop and post monthly activity calendars, including
information on community activities, based on residents' needs
and interests.

(4)  The facility shall provide sufficient equipment,
supplies, and indoor and outdoor space to meet the recreational
needs and interests of residents.

(5)  The facility shall provide storage for recreational
equipment and supplies.  Locked storage must be provided for
potentially dangerous items such as scissors, knives, and toxic
materials.

R432-270-19.  Medication Administration.
(1)  A licensed health care professional must assess each

resident to determine what level and type of assistance is
required for medication administration.  The level and type of
assistance provided shall be documented on each resident's
assessment.

(2)  Each resident's medication program must be
administered by means of one of the methods described in (a)
through (f) in this section:

(a)  The resident is able to self-administer medications.
(i)  Residents who have been assessed to be able to self-

administer medications may keep prescription medications in
their rooms.

(ii)  If more than one resident resides in a unit, the facility
must assess each person's ability to safely have medications in
the unit.  If safety is a factor, a resident shall keep his
medication in a locked container in the unit.

(b)  The resident is able to self-direct medication
administration.  Facility staff may assist residents who self-
direct medication administration by:

(i)  reminding the resident to take the medication;
(ii)  opening medication containers; and
(iii)  reminding the resident or the resident's responsible

person when the prescription needs to be refilled.

(c)  Family members or a designated responsible person
may administer medications.  If a family member or designated
responsible person assists with medication administration, they
shall sign a waiver indicating that they agree to assume the
responsibility to fill prescriptions, administer medication, and
document that the medication has been administered.  Facility
staff may not serve as the designated responsible person.

(d)  For residents who are unable to self-administer or self-
direct medications, facility staff may administer medications
only after delegation by a licensed health care professional
under the scope of their practice.

(i)  If a licensed health care professional delegates the task
of medication administration to unlicensed assistive personnel,
the delegation shall be in accordance with the Nurse Practice
Act and R156-31B-701.

(ii)  The medications must be administered according to the
prescribing order.

(iii)  The delegating authority must provide and document
supervision, evaluation, and training of unlicensed assistive
personnel assisting with medication administration.

(iv)  The delegating authority or another registered nurse
shall be readily available either in person or by
telecommunication.

(e)  Residents may independently administer their own
personal injections if they have been assessed to be independent
in that process. This may be done in conjunction with the
administration of medication in methods (a) through (d) of this
section.

(f)  home health or hospice agency staff may provide
medication administration to facility residents exclusively, or in
conjunction with (a) through (e) of this section.

(3)  The facility must have a licensed health care
professional or licensed pharmacist review all resident
medications at least every six months.

(4)  Medication records shall include the following:
(a)  the resident's name;
(b)  the name of the prescribing practitioner;
(c)  medication name including prescribed dosage;
(d)  the time, dose and dates administered;
(e)  the method of administration;
(f)  signatures of personnel administering the medication;

and
(g)  the review date.
(5)  The licensed health care professional or licensed

pharmacist should document any change in the dosage or
schedule of medication in the medication record.  When changes
in the medication are documented by the facility staff the
licensed health care professional must co-sign within 72 hours. 
The licensed health care professional must notify all unlicensed
assistive personnel who administer medications of the
medication change.

(6)  The facility must have access to a reference for
possible reactions and precautions for all prescribed medications
in the facility.

(7)  The facility must notify the licensed health care
professional when medication errors occur.

(8)  Medication error incident reports shall be completed
when a medication error occurs or is identified.

(9)  Medication errors must be incorporated into the facility
quality improvement process.

(10)  Medications stored in a central storage area shall be:
(a)  locked to prevent unauthorized access; and
(b)  available for the resident to have timely access to the

medication.
(11)  Medications that require refrigeration shall be stored

separately from food items and at temperatures between 36 - 46
degrees Fahrenheit.

(12)  The facility must develop and implement policies
governing the;
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(a)  security and disposal of controlled substances by the
licensee or facility staff which shall be consistent with the
provisions of 21 CFR 1307.21; and

(b)  destruction and disposal of unused, outdated, or
recalled medications.

(13)  The facility shall document the return of resident's
medication to the resident or to the resident's responsible person
upon discharge.

R432-270-20.  Management of Resident Funds.
(1)  Residents have the right to manage and control their

financial affairs.  The facility may not require residents to
deposit their personal funds or valuables with the facility.

(2)  The facility need not handle residents' cash resources
or valuables.  However, upon written authorization by the
resident or the resident's responsible person, the facility may
hold, safeguard, manage, and account for the resident's personal
funds or valuables deposited with the facility, in accordance
with the following:

(a)  The licensee shall establish and maintain on the
residents' behalf a system that assures a full, complete, and
separate accounting according to generally accepted accounting
principles of each resident's personal funds entrusted to the
facility.  The system shall:

(i)  preclude any commingling of resident funds with
facility funds or with the funds of any person other than another
resident, and preclude facility personnel from using residents'
monies or valuables as their own;

(ii)  separate residents' monies and valuables intact and free
from any liability that the licensee incurs in the use of its own or
the facility's funds and valuables;

(iii)  maintain a separate account for resident funds for each
facility and not commingle such funds with resident funds from
another facility;

(iv)  for records of residents' monies which are maintained
as a drawing account, include a control account for all receipts
and expenditures and an account for each resident and
supporting receipts filed in chronological order;

(v)  keep each account with columns for debits, credits, and
balance; and

(vi)  include a copy of the receipt that it furnished to the
residents for funds received and other valuables entrusted to the
licensee for safekeeping.

(b)  The facility shall make individual financial records
available on request through quarterly statements to the resident
or the resident's legal representative.

(c)  The facility shall purchase a surety bond or otherwise
provide assurance satisfactory to the Department that all resident
personal funds deposited with the facility are secure.

(d)  The facility shall deposit, within five days of receipt,
all resident monies that are in excess of $150 in an interest-
bearing bank account, that is separate from any of the facility's
operating accounts, in a local financial institution.

(i)  Interest earned on a resident's bank account shall be
credited to the resident's account.

(ii)  In pooled accounts, there shall be a separate
accounting for each resident's share, including interest.

(e)  The facility shall maintain a resident's personal funds
that do not exceed $150 in a non-interest-bearing account,
interest-bearing account, or petty cash fund.

(f)  Upon discharge of a resident with funds or valuables
deposited with the facility, the facility shall that day convey the
resident's funds, and a final accounting of those funds, to the
resident or the resident's legal representative. Funds and
valuables kept in an interest-bearing account shall be accounted
for and made available within three working days.

(g)  Within 30 days following the death of a resident,
except in a medical examiner case, the facility shall convey the
resident's valuables and funds entrusted to the facility, and a

final accounting of those funds, to the individual administering
the resident's estate.

R432-270-21.  Facility Records.
(1)  The facility must maintain accurate and complete

records.  Records shall be filed, stored safely, and be easily
accessible to staff and the Department.

(2)  Records shall be protected against access by
unauthorized individuals.

(3)  The facility shall maintain personnel records for each
employee and shall retain such records for at least three years
following termination of employment.  Personnel records must
include the following:

(a)  employee application;
(b)  date of employment;
(c)  termination date;
(d)  reason for leaving;
(e)  documentation of CPR and first aid training;
(f)  health inventory;
(g)  food handlers permits;
(h)  TB skin test documentation; and
(i)  documentation of criminal background screening.
(4)  The facility must maintain in the facility a separate

record for each resident that includes the following:
(a)  the resident's name, date of birth, and last address;
(b)  the name, address, and telephone number of the person

who administers and obtains medications, if this person is not
facility staff;

(c)  the name, address, and telephone number of the
individual to be notified in case of accident or death;

(d)  the name, address, and telephone number of a
physician and dentist to be called in an emergency;

(e)  the admission agreement;
(f)  the resident assessment; and
(g)  the resident service plan.
(5)  Resident records must be retained for at least three

years following discharge.
(6)  There shall be written incident and injury reports to

document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of residents.  The reports shall be kept on file for at least
three years.

R432-270-22.  Food Services.
(1)  Facilities must have the capability to provide three

meals a day, seven days a week, to all residents, plus snacks.
(a)  The facility shall maintain onsite a one-week supply of

nonperishable food and a three day supply of perishable food as
required to prepare the planned menus.

(b)  There shall be no more than a 14 hour interval between
the evening meal and breakfast, unless a nutritious snack is
available in the evening.

(c)  The facility food service must comply with the
following:

(i)  All food shall be of good quality and shall be prepared
by methods that conserve nutritive value, flavor, and
appearance.

(ii)  The facility shall ensure food is palatable, attractively
served, and delivered to the resident at the appropriate
temperature.

(iii)  Powdered milk may only be used as a beverage, upon
the resident's request, but may be used in cooking and baking.

(2)  The facility shall provide adaptive eating equipment
and utensils for residents as needed.

(3)  A different menu shall be planned and followed for
each day of the week.

(a)  All menus must be approved and signed by a certified
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dietitian.
(b)  Cycle menus shall cover a minimum of three weeks.
(c)  The current week's menu shall be posted for residents'

viewing.
(d)  Substitutions to the menu that are actually served to the

residents shall be recorded and retained for three months for
review by the Department.

(4)  Meals shall be served in a designated dining area
suitable for that purpose or in resident rooms upon request by
the resident.

(5)  Residents shall be encouraged to eat their meals in the
dining room with other residents.

(6)  Inspection reports by the local health department shall
be maintained at the facility for review by the Department.

(7)  If the facility admits residents requiring therapeutic or
special diets, the facility shall have an approved dietary manual
for reference when preparing meals. Dietitian consultation shall
be provided at least quarterly and documented for residents
requiring therapeutic diets.

(8)  The facility shall employ food service personnel to
meet the needs of residents.

(a)  While on duty in food service, the cook and other
kitchen staff shall not be assigned concurrent duties outside the
food service area.

(b)  All personnel who prepare or serve food shall have a
current Food Handler's Permit.

(9)  Food service shall comply with the Utah Department
of Health Food Service Sanitation Regulations, R392-100.

(10)  If food service personnel also work in housekeeping
or provide direct resident care, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary food service.

R432-270-23.  Housekeeping Services.
(1)  The facility shall employ housekeeping staff to

maintain both the exterior and interior of the facility.
(2)  The facility shall designate a person to direct

housekeeping services.  This person shall:
(a)  post routine laundry, maintenance, and cleaning

schedules for housekeeping staff.
(b)  ensure all furniture, bedding, linens, and equipment are

clean before use by another resident.
(3)  The facility shall control odors by maintaining

cleanliness.
(4)  There shall be a trash container in every occupied

room.
(5)  All cleaning agents, bleaches, insecticides, or

poisonous, dangerous, or flammable materials shall be stored in
a locked area to prevent unauthorized access.

(6)  Housekeeping personnel shall be trained in preparing
and using cleaning solutions, cleaning procedures, proper use of
equipment, proper handling of clean and soiled linen, and
procedures for disposal of solid waste.

(7)  Bathtubs, shower stalls, or lavatories shall not be used
as storage places.

(8)  Throw or scatter rugs that present a tripping hazard to
residents are not permitted.

R432-270-24.  Laundry Services.
(1)  The facility shall provide laundry services to meet the

needs of the residents, including a sufficient supply of linens.
(2)  The facility shall inform the resident or the resident's

responsible person in writing of the facility's laundry policy for
residents' personal clothing.

(3)  Food may not be stored, prepared, or served in any
laundry area.

(4)  The facility shall make available for resident use at
least one washing machine and one clothes dryer.

R432-270-25.  Maintenance Services.
(1)  The facility shall conduct maintenance, including

preventive maintenance, according to a written schedule to
ensure that the facility equipment, buildings, fixtures, spaces,
and grounds are safe, clean, operable, in good repair and in
compliance with R432-6.

(a)  Fire rated construction and assemblies must be
maintained in accordance with R710-3, Assisted Living
Facilities.

(b)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(c)  Electrical systems, including appliances, cords,
equipment call lights, and switches shall be maintained to
guarantee safe functioning.

(d)  Air filters installed in heating, ventilation and air
conditioning systems must be inspected, cleaned or replaced in
accordance with manufacturer specifications.

(2)  A pest control program shall be conducted in the
facility buildings and on the grounds by a licensed pest control
contractor or a qualified employee, certified by the State, to
ensure the absence of vermin and rodents.  Documentation of
the pest control program shall be maintained for Department
review.

(3)  The facility shall document maintenance work
performed.

(4)  Hot water temperature controls shall automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents.  The facility shall maintain hot water
delivered to public and resident care areas at temperatures
between 105 - 120 degrees Fahrenheit.

R432-270-26.  Disaster and Emergency Preparedness.
(1)  The facility is responsible for the safety and well-being

of residents in the event of an emergency or disaster.
(2)  The licensee and the administrator are responsible to

develop and coordinate plans with state and local emergency
disaster authorities to respond to potential emergencies and
disasters.  The plan shall outline the protection or evacuation of
all residents, and include arrangements for staff response or
provisions of additional staff to ensure the safety of any resident
with physical or mental limitations.

(a)  Emergencies and disasters include fire, severe weather,
missing residents, death of a resident, interruption of public
utilities, explosion, bomb threat, earthquake, flood, windstorm,
epidemic, or mass casualty.

(b)  The emergency and disaster response plan shall be in
writing and distributed or made available to all facility staff and
residents to assure prompt and efficient implementation.

(c)  The licensee and the administrator must review and
update the plan as necessary to conform with local emergency
plans.  The plan shall be available for review by the Department.

(3)  The facility's emergency and disaster response plan
must address the following:

(a)  the names of the person in charge and persons with
decision-making authority;

(b)  the names of persons who shall be notified in an
emergency in order of priority;

(c)  the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies;

(d)  instructions on how to contain a fire and how to use
the facility alarm systems;

(e)  assignment of personnel to specific tasks during an
emergency;

(f)  the procedure to evacuate and transport residents and
staff to a safe place within the facility or to other prearranged
locations;

(g)  instructions on how to recruit additional help, supplies,
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and equipment to meet the residents' needs after an emergency
or disaster;

(h)  delivery of essential care and services to facility
occupants by alternate means;

(i)  delivery of essential care and services when additional
persons are housed in the facility during an emergency; and

(j)  delivery of essential care and services to facility
occupants when personnel are reduced by an emergency.

(4)  The facility must maintain safe ambient air
temperatures within the facility.

(a)  Emergency heating must have the approval of the local
fire department.

(b)  Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the residents in the facility.  The person in charge shall take
immediate action in the best interests of the residents.

(c)  The facility shall have, and be capable of
implementing, contingency plans regarding excessively high
ambient air temperatures within the facility that may exacerbate
the medical condition of residents.

(5)  Personnel and residents shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency.  The facility shall:

(a)  annually review the procedures with existing staff and
residents and carry out unannounced drills using those
procedures;

(b)  hold simulated disaster drills semi-annually;
(c)  hold simulated fire drills quarterly on each shift for

staff and residents in accordance with Rule R710-3; and
(d)  document all drills, including date, participants,

problems encountered, and the ability of each resident to
evacuate.

(6)  The administrator shall be in charge during an
emergency.  If not on the premises, the administrator shall make
every effort to report to the facility, relieve subordinates and
take charge.

(7)  The facility shall provide in-house all equipment and
supplies required in an emergency including emergency lighting,
heating equipment, food, potable water, extra blankets, first aid
kit, and radio.

(8)  The following information shall be posted in prominent
locations throughout the facility:

(a)  The name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b)  evacuation routes, location of fire alarm boxes, and fire
extinguishers.

R432-270-27.  First Aid.
(1)  There shall be one staff person on duty at all times who

has training in basic first aid, the Heimlich maneuver,
certification in cardiopulmonary resuscitation and emergency
procedures to ensure that each resident receives prompt first aid
as needed.

(2)  First aid training refers to any basic first aid course.
(3)  The facility must have a first aid kit available at a

specified location in the facility.
(4)  The facility shall have a current edition of a basic first

aid manual approved by the American Red Cross, the American
Medical Association, or a state or federal health agency.

(5)  The facility must have a clean up kit for blood borne
pathogens.

R432-270-28.  Pets.
(1)  The facility may allow residents to keep household pets

such as dogs, cats, birds, fish, and hamsters if permitted by local
ordinance and by facility policy.

(2)  Pets must be kept clean and disease-free.

(3)  The pets' environment shall be kept clean.
(4)  Small pets such as birds and hamsters shall be kept in

appropriate enclosures.
(5)  Pets that display aggressive behavior are not permitted

in the facility.
(6)  Pets that are kept at the facility or are frequent visitors

must have current vaccinations.
(7)  Upon approval of the administrator, family members

may bring residents' pets to visit.
(8)  Each facility with birds shall have procedures which

prevent the transmission of psittacosis.  Procedures shall ensure
the minimum handling and placing of droppings into a closed
plastic bag for disposal.

(9)  Pets are not permitted in central food preparation,
storage, or dining areas or in any area where their presence
would create a significant health or safety risk to others.

R432-270-29.  Respite Services.
(1)  Assisted Living facilities may offer respite services and

are not required to obtain a respite license from the Utah
Department of Health.

(2)  The purpose of respite is to provide intermittent, time
limited care to give primary caretakers relief from the demands
of caring for a person.

(3)  Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay.  Stays which exceed 14 days shall be considered a non-
respite assisted living facility admission, subject to the
requirements of R432-270.

(4)  The facility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(5)  The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(6)  The facility must complete a service agreement to serve
as the plan of care.  The service agreement shall identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(7)  The facility shall have written policies and procedures
approved by the Department prior to providing respite care. 
Policies and procedures must be available to staff regarding the
respite care clients which include:

(a)  medication administration;
(b)  notification of a responsible party in the case of an

emergency;
(c)  service agreement and admission criteria;
(d)  behavior management interventions;
(e)  philosophy of respite services;
(f)  post-service summary;
(g)  training and in-service requirement for employees; and
(h)  handling personal funds.
(8)  Persons receiving respite services shall be provided a

copy of the Resident Rights documents upon admission.
(9)  The facility shall maintain a record for each person

receiving respite services which includes:
(a)  a service agreement;
(b)  demographic information and resident identification

data;
(c)  nursing notes;
(d)  physician treatment orders;
(e)  records made by staff regarding daily care of the person

in service;
(f)  accident and injury reports; and
(g)  a post-service summary.
(10)  Retention and storage of respite records shall comply

with R432-270-21(1), (2), and (5).
(11)  If a person has an advanced directive, a copy shall be

filed in the respite record and staff shall be informed of the
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advanced directive.

R432-270-29b.  Adult Day Care Services.
(1)  Assisted Living Facilities Type I and II may offer adult

day care services and are not required to obtain a license from
Utah Department of Human Services. If facilities provide adult
day care services, they shall submit policies and procedures for
Department approval.

(2)  "Adult Day Care" means the care and support to three
or more functionally impaired adults through a comprehensive
program that provides a variety of social, recreational and
related support services in a licensed health care setting.

(3)  A qualified Director shall be designated by the
governing board to be responsible for the day to day program
operation.

(4)  The Director shall have written records on-site for each
consumer and staff person, to include the following:

(a.)  Demographic information;
(b.)  An emergency contact with name, address and

telephone number;
(c.)  Consumer health records, including the following:
(i)  record of medication including dosage and

administration;
(ii)  a current health assessment, signed by a licensed

practitioner; and
(iii)  level of care assessment.
(d.)  Signed consumer agreement and service plan.
(e)  Employment file for each staff person which includes:
(i)  health history;
(ii)  background clearance consent and release form;
(iii)  orientation completion, and
(iv)  in-service requirements.
(5)  The program shall have written eligibility, admission

and discharge policy to include the following:
(a)  Intake process;
(b)  Notification of responsible party;
(c)  Reasons for admission refusal which includes a written,

signed statement;
(d)  Resident rights notification; and
(e)  Reason for discharge or dismissal.
(6)  Before a program admits a consumer, a written

assessment shall be completed to evaluate current health and
medical history, immunizations, legal status, and social
psychological factors.

(7)  A written consumer agreement, developed with the
consumer, the responsible party and the Director or designee,
shall be completed, signed by all parties include the following:

(a)  Rules of the program;
(b)  Services to be provided and cost of service, including

refund policy; and
(c)  Arrangements regarding absenteeism, visits, vacations,

mail, gifts and telephone calls.
(8)  The Director, or designee, shall develop, implement

and review the individual consumer service plan.  The plan shall
include the specification of daily activities and services.  The
service plan shall be developed within three working days of
admission and evaluated semi-annually.

(9)  There shall be written incident and injury reports to
document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care.  Each report will be reviewed
by the Director and responsible party. The reports will be kept
on file.

(10)  There shall be a daily activity schedule posted and
implemented as designed.  (11)  Consumers shall receive direct
supervision at all times and be encouraged to participate in
activities.

(12)  There shall be a minimum of 50 square feet of indoor
floor space per consumer designated for adult day care during
program operational hours.

(a)  Hallways, office, storage, kitchens, and bathrooms
shall not be included in computation.

(b)  All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

(c)  There shall be at least one bathroom designated for
consumers use during business hours.  For facilities serving
more than 10 consumers, there shall be separate male and
female bathrooms designated for consumer use.

(13)  Staff supervision shall be provided continually when
consumers are present.

(a)  When eight or fewer consumers are present, one staff
person shall provide direct supervision.

(b)  When 9-16 consumers are present, two staff shall
provide direct supervision at all time.  The ratio of one staff per
eight consumers will continue progressively.

(c)  In all programs where one-half or more of the
consumers are diagnosed by a physician's assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

R432-270-30.  Penalties.
Any person who violates any provision of this rule may be

subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in Section 26-21-16.

KEY:  health care facilities
August 27, 2018 26-21-5
Notice of Continuation April 10, 2014 26-21-1
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R525.  Human Services, Substance Abuse and Mental
Health, State Hospital.
R525-3.  Medication Treatment of Patients.
R525-3-1.  Authority and Purpose.

(1)  This rule is adopted under the authority of Section
62A-15-105.

(2)  The purpose of this rule is to provide guidance on the
medication treatment of patients as required by Subsections
R432-101-14(3) and R432-101-24(3).

R525-3-2.  Medication as Part of Treatment.
Utah State Hospital (USH) offers medication as part of

treatment for patients.

R525-3-3.  Patients May Refuse Medication Treatment.
Patients have the right to refuse medication treatment.

R525-3-4.  Clinical Medication Review.
In the event that a patient refuses medication treatment,

USH staff shall constitute a medical review committee to
determine if medication treatment is clinically indicated as part
of the patient's treatment.

R525-3-5.  Patient/Legal Guardian Shall Attend Review.
The patient/legal guardian shall be afforded the opportunity

to attend the review and address the issue of medication
treatment.

R525-3-6.  Medication Review Committee to Render a
Decision.

The medication review committee shall render a decision
with respect to whether medication is a requirement of treatment
and shall inform the patient/legal guardian of that decision.

R525-3-7.  The Patient May Appeal the Decision.
The patient/legal guardian shall be afforded the opportunity

to appeal any decision and have the case reviewed by the
Hospital Clinical Director/designee.

R525-3-8.  Hospital Clinical Director/Designee Shall Review
the Case.

The Hospital Clinical Director/designee shall review the
appeal and render a decision with respect to whether or not the
patient is required to take medication as part of their treatment.

R525-3-9.  Periodic Reviews.
Patients medicated pursuant to a medication review are

periodically evaluated to determine if medication treatment
continues to be a requirement of their treatment.

R525-3-10.  Medication Treatment of Minors.
Medication treatment of minor children is conducted only

in agreement with the child and the parent/legal guardian.

R525-3-11.  Electroconvulsive Therapy.
Electroconvulsive therapy is provided upon consent of the

patient/legal guardian and may be provided by other hospitals
that are equipped and staffed to provide safe and effective
electroconvulsive therapy and recovery.

KEY:  medication treatment
February 21, 2012 62A-15-105
Notice of Continuation January 16, 2018 R432-101-14(3)

R432-101-24(3)



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 234

R590.  Insurance, Administration.
R590-160.  Adjudicative Proceedings.
R590-160-1.  Authority.

This rule is promulgated by the commissioner pursuant to
Subsections 31A-2-201(3)(a), 63G-4-102(6), 63G-4-203(1), and
applicable provisions of Title 63G, Chapter 4, Administrative
Procedures Act.

R590-160-2.  Purpose.
(1)  This rule establishes procedures governing the

designation and conduct of adjudicative proceedings before the
presiding officer.

(2)  Public hearings pursuant to Section 63G-3-302 are not
governed by this rule.

R590-160-3.  Definitions.
In addition to the definitions in Sections 31A-1-301 and

63G-4-103, the following definitions shall apply for the purpose
of this rule:

(1)  "Complainant" means the Department in any action
against a licensee or other person alleged to have committed a
violation of statute, rule, or order of the commissioner.

(2)  "Department" means the Utah Insurance Department.
(3)  "Existing Disability" means:
(a)  any suspension, revocation or limitation of a license or

certificate of authority; or
(b)  any limitation on a right to apply to the commissioner

for a license or certificate of authority.
(4)  "Intervenor" means any person, not a party, permitted

to intervene in a proceeding pursuant to Section 63G-4-207.
(5)  "Licensee" means any person who has been issued a

license or certificate under Title 31A, Insurance Code.
(6)  "Petitioner" means any person, other than the

Department, who commences an adjudicative proceeding and
seeks agency action.

(7)  "Pleading" means any paper or document filed, in
written or electronic form, in an adjudicative proceeding.

(8)  "Presiding officer" means the commissioner or a
presiding officer appointed by the commissioner

(9)  "Respondent" means any person against whom an
adjudicative proceeding is initiated.

R590-160-4.  Designations of Proceedings.
(1)  Any of the following proceedings may be commenced

as an informal adjudicative proceeding:
(a)  the Department's initial decision on an application for

a license or a certificate of authority;
(b)  the Department's decision on a petition to remove an

existing disability;
(c)  the Department's decision to disapprove a rate;
(d)  the Department's decision to disapprove a form;
(e)  when it appears to the Department that the matter may

have no issues;
(f)  when it appears to the Department that the matter

involves technical or minor violations of law; or
(g)  proceedings for the purpose of entering stipulated

findings of fact, conclusions of law and orders.
(2)  A complainant may commence an informal or formal

adjudicative proceeding pursuant to this rule.
(3)  Any petitioner may commence a formal adjudicative

proceeding pursuant to this rule.
(4)  The presiding officer shall conduct any informal or

formal adjudicative proceeding.
(5)  Any time before a final order is issued, the presiding

officer may, sua sponte or upon motion of any party, convert any
adjudicative proceeding from a formal to an informal
adjudicative proceeding or from an informal to a formal
adjudicative proceeding, provided the conversion is in the
public interest and does not unfairly prejudice the rights of any

party.

R590-160-5.  Rules Applicable to All Proceedings.
(1)  Liberal Construction.  These rules shall be liberally

construed to secure just, speedy and economical determination
of all issues.

(2)  Deviation from Rules.  The presiding officer may
permit a deviation from these rules if strict compliance is found
to be impracticable or unnecessary or for other good cause.

(3)  Computation of Time.  The time within which any act
shall be completed shall be computed by excluding the first day
and including the last day unless the last day is a Saturday,
Sunday or a legal holiday, and then the last day is excluded and
the period runs until the end of the next day that is not a
Saturday, Sunday, or a legal holiday.

(4)  Parties.
(a)  A party to a proceeding is:
(i)  any person authorized by statute or agency rule to

participate in the adjudicative proceeding pursuant to
Subsections 63G-4-201(1)(a) or (b);

(ii)  a complainant;
(iii)  a petitioner;
(iv)  a respondent; or
(v)  an intervenor.
(b)  Any participant in a proceeding shall be named in the

caption as Petitioner, Complainant, Respondent or Intervenor.
(5)  Appearances, Representation, and Pro Hac Vice.
(a)  Making an Appearance.  Any party enters an

appearance by filing an initial written response to a notice of
agency action at the beginning of the adjudicative proceeding,
providing the party's name, address, email, telephone number,
and the party's position or interest in the proceeding.

(b)  Representation of Parties.
(i)  An attorney who is an active member of the Utah State

Bar may represent any party.
(ii)  An individual who is a party to an adjudicative

proceeding may represent himself or herself.
(iii)  An officer duly authorized by corporate resolution

may represent a corporation that is duly registered with the
Department of Commerce, Division of Corporations and
Commercial Code, as required by law.

(iv)  A general partner may represent a partnership.
(v)  An authorized member or manager may represent a

limited liability company that is duly registered with the
Department of Commerce, Division of Corporations and
Commercial Code, as required by law.

(vi)  The legal, registered owner of a business conducted
under an assumed name, dba, shall be considered the legal party
in interest and that business may not be represented except
through the legal party in interest.

(c)  Pro Hac Vice.
(i)  An attorney licensed to practice in a jurisdiction outside

of Utah may represent any party in a particular matter before the
presiding officer without being admitted pro hac vice in Utah.

(ii)  An attorney, pro hac vice attorney, or other authorized
representative pursuant to R590-160-5(5)(b), if previous
appearance has not been entered, shall file a Notice of
Appearance with the presiding officer no later than five days
before any hearing at which the attorney or other authorized
representative shall appear.  The Notice of Appearance shall
contain:

(A)  the name, address, telephone number, fax number,
email address, bar identification number(s), and state(s) of
admission of the pro hac vice attorney, if applicable;

(B)  the name and docket number of the case in which the
applicant is appearing as the attorney of record;

(C)  a statement whether, in any state, the applicant is
currently suspended or disbarred from the practice of law, or has
been disciplined within the prior five years, or is the subject of
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any pending disciplinary proceeding; and
(D)  the name, address, Bar identification number,

telephone number, fax number and email of a member of the
Utah State Bar to serve as associate counsel.

(iii)  The presiding officer may require Utah counsel to
appear at any hearing.

(6)  Pleadings.
(a)  Pleadings Allowed.  Pleadings shall consist of

petitions, complaints, requests for hearing, responsive pleadings,
motions, stipulations, affidavits, memoranda, orders, or
documents in a proceeding.

(b)  Docket Number.  Upon the commencement of an
adjudicative proceeding, the commissioner shall assign a docket
number to the proceeding.

(c)  Title.  Pleadings shall be titled in substantially the
following form:

(i)  Centered heading:  BEFORE THE INSURANCE
COMMISSIONER OF THE STATE OF UTAH;

(ii)  Left side, identification of parties;
(iii)  Right side, identification of type of pleading;
(iv)  Right side, docket number.
(d)  Content of Pleadings.  Any pleading shall identify the

proceedings by title and docket number, if known, and shall
contain a clear and concise statement of the matter relied upon
as a basis for the pleading, together with an appropriate request
for relief when relief is sought.

(e)  Amendment to Pleading.  The presiding officer may
allow any pleading to be amended or corrected.  Any
amendment to any pleading shall be consistent with the Utah
Rules of Civil Procedure.

(f)  Signing of Pleading.  Any pleading shall be signed and
dated by the party or by the party's attorney or other authorized
representative and shall show the signer's address, telephone
number, and email.  The signature is a certification by the signer
that the signer has read the pleading and that, to the best of the
signer's knowledge and belief, there are good grounds to support
it.

(g)  Motions.
(i)  A proceeding seeking an order to secure compliance

may not be initiated by motion except for a Motion for Order to
Show Cause.

(ii)  Any motion, other than one made orally at a hearing,
shall be in writing and shall be filed and served on all parties as
provided in this rule.  The presiding officer may use discretion
to decide any motion with or without a hearing.  If either party
desires a hearing on its motion, the pleadings in support or in
opposition shall state that a hearing is requested and shall
provide the reasons therefor.  The filing of affidavits or
declarations in support of the motions or in opposition thereto
may be permitted or required by the presiding officer.  Oral
motions may be allowed at a hearing at the discretion of the
presiding officer.

(iii)  Any motion shall be filed and served at least ten days
prior to the date set for the hearing.

(7)  Filing and Service.
(a)  Any pleading shall be considered filed on the date it is

received by the Department.
(b)  Unless filed and served electronically pursuant to

R590-160-5.5, the pleading shall be filed with the Department
and a copy served upon all other parties to the proceeding.  The
presiding officer may direct that a copy of any pleading be made
available by the filer to any person requesting copies thereof
who the presiding officer determines may be affected by the
proceedings.

(c)  Service may be made upon any party or other person by
ordinary mail, by certified mail with return receipt requested, in
accordance with the Utah Rules of Civil Procedure, or by any
person specifically designated by the commissioner.  Service
upon a licensee, if by mail, shall be to the mailing address or

other address on file with the Department.
(d)  Any pleading required to be served by these rules shall

include a Certificate of Service in substantially the following
form:  The undersigned hereby certifies that on this date, a true
and correct copy of the (Pleading title) was served, emailed, or
mailed, postage prepaid, to the following:  name, street, city,
state, zip code, and email address. Dated this (blank) day of
(month), (year).  (signed).

(e)  When any party is represented by an attorney or other
authorized representative, service upon the attorney or
representative constitutes service upon the party.

(8)  Disqualification of Presiding Officer.
(a)  Any party to an adjudicative proceeding may move for

the disqualification of an assigned presiding officer by filing
with the commissioner an affidavit alleging facts sufficient to
support disqualification.

(b)  The commissioner shall determine the issue of
disqualification as a part of the record of the case and may
request and receive any additional evidence or testimony as
considered necessary to make this determination.  The
adjudicative proceeding may not proceed until the commissioner
makes this determination.  No appeal shall be taken from the
commissioner's order on the determination of disqualification
except as part of an appeal of a final agency action.

(i)  If the commissioner finds that a motion for
disqualification was filed without a reasonable basis or good
faith belief in the facts asserted, the commissioner may order
that the offending party be subject to the appropriate sanctions
as are authorized by statute or this rule.

(ii)  When a presiding officer is disqualified or it becomes
impractical for the presiding officer to continue, the
commissioner shall appoint another presiding officer.

(c)  A presiding officer may at any time voluntarily
disqualify himself or herself.

(9)  Ex Parte Contact Prohibited.  Except as to matters that
by law are subject to disposition on an ex parte basis, the
commissioner and the presiding officer shall not have ex parte
contact with any party or its representative, directly or indirectly
involved in any matter that is the subject of a pending
adjudicative proceeding unless all parties are given notice and
an opportunity to participate.

(10)  Standard of Proof.  Any issue of fact in an
adjudicative proceeding before the presiding officer shall be
decided upon the basis of a preponderance of the evidence
standard.

(11)  Burden of Proof.
(a)  A party who commences an adjudicative proceeding

has the burden to prove entitlement to the relief sought.
(b)  A party who asserts an affirmative defense to a request

for relief has the burden to prove entitlement to that defense.

R590-160-6.  Electronic Filing and Service of Pleadings in
Formal and Informal Proceedings.

(1)  Filing with or service on the presiding officer may be
accomplished by sending a copy of the pleading in PDF to
uidadmincases@utah.gov.

(2)  Filing with or service on the Department may be
accomplished by sending a copy of the pleading in PDF to the
Department's current email as provided in the subject
proceeding.

(3)  Filing with or service on:
(a)  a licensee may be accomplished by sending a copy of

the pleading in PDF to the current email provided by the
licensee pursuant to Subsection 31A-23a-412(1); or

(b)  a party's representative may be accomplished by
sending a copy of the pleading in PDF to the representative's
current email set forth in the representative's filed pleading.

(4)(a)  Any pleading electronically filed or served shall be
signed by a party or its representative and shall contain a signed
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certificate stating the date of electronic filing or service.
(b)  An electronically filed or served pleading may be

signed using any lawfully recognized signature, including an
electronic signature.

R590-160-7.  Rules Applicable to Formal Adjudicative
Proceedings.

(1)  Conduct of Hearing.  Any hearing in a formal
adjudicative proceeding shall be conducted pursuant to the
provisions of Section 63G-4-206.

(2)  Continuance.  If application is made within a
reasonable time prior to the date of hearing, upon proper notice
to the other parties, the presiding officer may grant a motion for
continuance or other change in the time and place of hearing,
upon good cause shown.  The presiding officer may also, for
good cause, continue a hearing in process if such continuance
will not substantially prejudice the rights of any party.

(3)  Public Hearings.  Unless ordered by the presiding
officer for good cause, any hearing shall be open to the public.

(4)  Telephonic Testimony.  The presiding officer may,
when the identity of a witness can be established with
reasonable assurance, take testimony telephonically.  If
telephonic testimony is taken, any party shall be permitted to
hear the testimony and examine or cross-examine the witness. 
The presiding officer has discretion whether telephonic
testimony may be allowed.  Any telephonic testimony shall be
given under oath.

(5)  Record of Hearing.
(a)  Recording.  The record of the proceeding shall be made

by an audio recording.  A duplicate copy of the recording, or
any portion thereof, shall be provided by the presiding officer at
the request and expense of any party, and at no cost to the
commissioner.

(b)  Transcript of Hearing.  Upon reasonable notice and at
the party's own expense, any party may request that a certified
shorthand reporter be present to record the proceeding.  If a
transcript is made, the original transcript of the proceeding shall
be filed with the presiding officer at no cost to the
commissioner.  Any party who wants a copy of the transcript
may purchase it from the reporter at the party's own expense

(6)  Subpoenas, Witness Fees and Payment.
(a)  Subpoenas.
(i)  On the presiding officer's command, or at the request of

any party the presiding officer may issue a subpoena to:
(A)  obtain or inspect documents;
(B)  inspect premises or tangible things; or
(C)  secure the attendance of a witness at a hearing or

deposition in a formal adjudicative proceeding.
(ii)  Any subpoena shall be issued and served in accordance

with the Utah Rules of Civil Procedure, Rule 45, Subpoena.
(b)  Witness Fees.  Each subpoenaed witness, other than

Department staff, who appears before the presiding officer shall
be entitled to receive the same fees and mileage allowed by law
to witnesses in a district court, to be paid by the party who
requests the subpoena.

(c)  Payment.
(i)  Any witness appearing at the request of the presiding

officer shall be entitled to payment from the funds appropriated
for the use of the Department.

(ii)  Any witness subpoenaed at the request of a party other
than the presiding officer may, at the time of service of the
subpoena, demand one day's witness fee and mileage in advance
and unless such fee is tendered, that witness shall not be
required to appear.

(7)  Discovery.  Discovery may be conducted by the parties'
agreement or pursuant to an order of the presiding officer.

(8)  Order.  The presiding officer shall issue a written,
signed order based upon evidence presented in the hearing.

R590-160-8.  Rules Applicable to Informal Adjudicative
Proceedings.

(1)  An informal adjudicative proceeding may be
commenced by the Department by issuing a Notice of Informal
Adjudicative Proceeding and Order as provided in R590-160-
4(1).  The Order shall be based upon the information contained
in the files of the Department, any declarant's testimony, and
information known to the presiding officer.  The Order shall
constitute a proposed order that shall become final 15 days after
service or mailing to the party unless a written request for a
hearing is received by the Department prior to the expiration of
15 days.

(2)  A respondent's failure to timely request a hearing in an
informal adjudicative proceeding will be considered a failure to
exhaust administrative remedies.

(3)  When a hearing is requested in an informal
adjudicative proceeding, a Notice of Prehearing Conference
shall be issued stating the matters to be decided and giving
notice of the date, time and place of the prehearing scheduling
conference to be held.

(4)  A hearing in an informal adjudicative proceeding may
be of record.

(5)  At a hearing in an informal adjudicative proceeding,
the presiding officer may receive testimony, proffers of
evidence, affidavits, declarations, and arguments relating to the
issues to be decided and may issue subpoenas requiring the
attendance of witnesses or the production of necessary evidence.

(6)  At the close of the informal adjudicative proceeding,
the presiding officer shall issue a written, signed order based
upon evidence in the Department's files and the evidence or
proffers of evidence received at the proceeding.  The order shall
be final on the date of the order.

R590-160-9.  Agency Review.
(1)  Agency review of an adjudicative proceeding, except

an informal proceeding that becomes final without a request for
a hearing pursuant to R590-160-7(1), shall be available to any
party to the proceeding by filing a petition for review with the
commissioner within 30 days of the date of the order.  Failure
to seek agency review shall be considered a failure to exhaust
administrative remedies.

(2)  A request for agency review shall be filed in
accordance with Section 63G-4-301.

(3)  The review shall be conducted by the commissioner or
the commissioner's designee.  The designee shall not be the
presiding officer who issued the decision under review.  If the
review is conducted by a designee, the designee shall
recommend a disposition to the commissioner who shall make
the final decision and shall sign the order.

(4)  Content of a Request for Agency Review.
(a)  The content of a request for agency review shall be in

accordance with Subsection 63G-4-301(1)(b) and include a
copy of the order, which is the subject of the request.

(b)  A party requesting agency review shall set forth any
factual or legal basis in support of that request.

(c)  The request for agency review may include:
(i)  supporting argument;
(ii)  citation to appropriate legal authority
(iii)  any reference to the relevant portion of the record

developed during the formal adjudicative proceeding under
review; or

(iv)  reference to the relevant portion of the Department's
files, and other evidence or proffers of evidence received during
the informal adjudicative proceeding under review.

(d)  If a party challenges a finding of fact in the order
subject to review, the party shall demonstrate:

(i)  based on the entire record, that the finding is not
supported by substantial evidence in the formal adjudicative
proceeding under review; or
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(ii)  based on the Department's files and declarant's
testimony, that the finding is not supported by substantial
evidence in the informal adjudicative proceeding under review.

(e)  If a party challenges a legal conclusion in the order
subject to review, the party shall support its argument with
citation to any relevant authority and also:

(i)  cite the portion of the record which is relevant to that
issue in the formal adjudicative proceeding under review; or

(ii)  cite the portion of the record which is relevant to that
issue based upon the evidence in the Department's files, facts
appearing in the Department's files and verified by a declarant
testimony, and facts presented in evidence or proffers of
evidence received in the informal adjudicative proceeding under
review.

(f)(i)  If the grounds for agency review include any
challenge to a determination of fact or conclusion of law as
unsupported by or contrary to the evidence, the party seeking
agency review shall:

(A)  order and cause a transcript of the recording relevant
to such finding or conclusion to be prepared in the formal
adjudicative proceeding under review, in accordance with R590-
160-6(5)(a) and (b); or

(B)  provide a statement in its request for agency review
that no transcript or recording is available in the informal
adjudicative proceeding under review.

(ii)  In a request for agency review under R590-160-
8(4)(e)(i)(A), the party seeking review shall certify that a
transcript has been ordered and shall notify the presiding officer
when the transcript is available for filing.

(iii)  The party seeking agency review shall bear the cost of
the transcript.

(iv)  The presiding officer may waive the requirement of
preparation of a written transcript and permit citation to the
recording of such adjudicative proceeding upon motion and a
reasonable showing that such citation would not be extensive
and the costs and period of time in preparation of a written
transcript would be unduly burdensome in relation thereto.

(5)  Request for Stay.
(a)  Upon the timely filing of a request for agency review,

the party seeking review may request that the effective date of
the order subject to review be stayed pending the completion of
review.

(b)  The Department may oppose the request for a stay in
writing within 10 days from the date the stay is requested.

(c)  In determining whether to grant a request for a stay, the
presiding officer shall review the request, any opposing
memorandum, the findings of fact, conclusions of law, and order
and determine whether a stay is in the best interest of the public. 
If it is determined to be in the best interest of the public to issue
a stay, the presiding officer may:

(i)  issue a stay, staying all or any part of the order pending
agency review, or

(ii)  issue a conditional stay by imposing terms, conditions
or restrictions on a party pending agency review.

(d)  The presiding officer may also enter an interim order
granting a stay pending a final decision on the request for a stay.

(6)  Memoranda.
(a)  The presiding officer may order or permit the parties to

file memoranda to assist in conducting agency review.  Any
memoranda shall be filed consistent with these rules or as
otherwise governed by any scheduling order.

(b)(i)  If a transcript is necessary to conduct agency review,
a supporting memorandum shall be filed no later than 15 days
after the filing of the transcript with the Department.

(ii)  If a transcript is unavailable or waived by the presiding
officer pursuant to R590-160-8(4)(f)(iv), any supporting
memoranda to the request for agency review shall be filed with
the request.

(c)  Any opposing memorandum shall be filed no later than

15 days after the filing of the supporting memorandum.
(d)  After the filing of an opposing memorandum, a reply

memorandum shall be filed no later than five days after the
filing of the opposing memorandum.

(7)  Oral Argument.
The request for agency review or the response thereto shall

state whether oral argument is sought in conjunction with
agency review.  The presiding officer may order or permit oral
argument if determined to be warranted to assist in conducting
agency review.

(8)  Standard of Review.
The standards for agency review correspond to the

standards for judicial review of formal adjudicative proceedings,
as set forth in Subsection 63G-4-403(4).

(9)  Order on Review.
(a)  The order on review shall comply with the

requirements of Subsection 63G-4-301(6).
(b)  An Order on Review may affirm, reverse, or amend, in

whole or in part, the previous order, or remand for further
adjudicative proceeding or hearing.

(10)  Failure to comply with R590-160-8 may result in
dismissal of the request for agency review.

R590-160-10.  Sanctions.
(1)  In any adjudicative proceeding the presiding officer

may, by order, impose sanctions upon any party, a party's
representative, any witness, or a witness's representative for
contemptuous or disobedient conduct, or for failure to comply
with this rule or any lawful order.

(2)(a)  The presiding officer may take reasonable steps to
control the conduct of an adjudicative proceeding.  The
presiding officer may impose a sanction against a party or a
witness who fails to comply with an order or with a requirement
of R590-160.

(b)  A sanction may include:
(i)  excluding evidence;
(ii)  dismissing claims;
(iii)  striking pleadings or portions of the pleadings;
(iv)  entering default judgments; or
(v)  ordering payment of costs, expenses and fees.

R590-160-11.  Severability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, that
invalidity shall not affect any other provision or application of
this rule, which can be given effect without the invalid provision
or application, and to this end the provisions of this rule are
declared to be severable.

KEY:  insurance
August 14, 2018 31A-2-201
Notice of Continuation September 30, 2013 63G-4-102

63G-4-203
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R590.  Insurance, Administration.
R590-164.  Uniform Health Billing Rule.
R590-164-1.  Authority.

This rule is promulgated by the Insurance Commissioner
pursuant to Subsection 31A-22-614.5 which authorizes the
commissioner to adopt uniform claim forms, billing codes, and
compatible systems of electronic billing.

R590-164-2.  Purpose.
The purpose of this rule is to designate uniform claim

forms, billing codes and compatible electronic data interchange
standards for use by health payers and providers.

R590-164-3.  Applicability and Scope.
(1)  This rule applies to health claims, health encounters,

and electronic data interchange between payers and providers.
(2)  Except as otherwise specifically provided, the

requirements of this rule apply to payers and providers.
(3)  This rule does not prohibit a payer from requesting

additional information required to determine eligibility of the
claim under the terms of the policy or certificate issued to the
claimant.

(4)  This rule does not prohibit a payer or provider from
using alternative forms or procedures specified in a written
contract between the payer and provider.

(5)  This rule does not exempt a payer or provider from
data reporting requirements under state or federal law or
regulation.

R590-164-4.  Definitions.
As used in this rule:
(1)  Uniform Claim Forms are defined as:
(a)  "UB-04" means the health insurance claim form

maintained by NUBC for use by institutional care providers.
(b)  "Form CMS 1500" means the health insurance claim

form maintained by NUCC for use by health care providers.
(c)  "J400" means the uniform dental claim form approved

by the American Dental Association for use by dentists.
(d)  "NCPDP" means the National Council for Prescription

Drug Program's Claim Form or its electronic counterpart.
(2)  Uniform Claim Codes are defined as:
(a)  "ASA Codes" means the codes contained in the ASA

Relative Value Guide developed and maintained by the
American Society of Anesthesiologists to describe anesthesia
services and related modifiers.

(b)  "CDT Codes" means the current dental terminology
prescribed by the American Dental Association.

(c)  "CPT Codes" means the current physicians procedural
terminology, published by the American Medical Association.

(d)  "DRG Codes" means Diagnosis Related Group codes. 
DRG's are universal grouping that are used to clarify the type of
inpatient care received.  The DRG code, along with a diagnosis
code and the length of the inpatient stay, are used to determine
payment and reimbursement for claims.

(e)  "HCPCS" means HCFA's Common Procedure Coding
System, a coding system that describes products, supplies,
procedures and health professional services and includes, the
American Medical Association's (AMA's) Physician Current
Procedural Terminology, codes, alphanumeric codes, and related
modifiers.  This includes:

(i)  "HCPCS Level 1 Codes" which are the AMA's CPT
codes and modifiers for professional services and procedures.

(ii)  "HCPCS Level 2 Codes" which are national
alphanumeric codes and modifiers for health care products and
supplies, as well as some codes for professional services not
included in the AMA's CPT codes.

(f)  "ICDCM Codes" means the diagnosis and procedure
codes in the International Classification of Diseases, clinical
modifications published by the U.S. Department of Health and

Human Services.
(g)  "NDC" means the National Drug Codes of the Food

and Drug Administration.
(h)  "UB04 Rate Codes" means the code structure and

instructions established for use by the National Uniform Billing
Committee.

(3)  "Electronic Data Interchange Standard" means the:
(a)  ASC X12N standard format developed by the

Accredited Standards Committee X12N Insurance
Subcommittee of the American National Standards Institute and
the ASC X12N implementation guides as modified by the Utah
Health Information Network (UHIN) Standards Committee;

(b)  other standards developed by the UHIN Standards
Committee at the request of the commissioner; and

(c)  as adopted by the commissioner by rule.
(4)  "HPID" means Health Plan Identifier.  HPID is the

national unique health plan identifier assigned to identify
individual health plans.

(5)  "NPI" means National Provider Identifier.  A NPI is a
unique ten digit identification number required by HIPAA for
all health care providers in th3e United States.  Providers must
use their NPI to identify themselves in all HIPAA transactions.

(6)  "Payer" means an insurer or third party administrator
that pays for, or reimburses for the costs of health care expense.

(7)  "Provider" means any person, partnership, association,
corporation or other facility or institution that renders or causes
to be rendered health care or professional services, and officers,
employees or agents of any of the above acting in the course and
scope of their employment.

(8)  "UHIN Standards Committee" means the Standards
Committee of the Utah Health Information Network.

(9)  "CMS" means the Centers for Medicare and Medicaid
Services of the U.S. Department of Health and Human Services. 
CMS replaced HCFA.

(10)  "HIPAA" means the federal Health Insurance
Portability and Accountability Act.

(11)  "NUBC" means the National Uniform Billing
Committee.

(12)  "NUCC" means the National Uniform Claim
Committee.

R590-164-5.  Paper Claim Transactions.
Payers shall accept and may require the applicable uniform

claim forms completed with the uniform claim codes.

R590-164-6.  Electronic Data Interchange Transactions.
(1)  The commissioner shall use the UHIN Standards

Committee to develop electronic data interchange standards for
use by payers and providers transacting health insurance
business electronically.  In developing standards for the
commissioner, the UHIN Standards Committee shall consult
with national standard setting entities including but not limited
to Centers for Medicare and Medicaid Services (CMS), the
National Uniform Claim Form Committee, ASC X12, NCPDP,
and the National Uniform Billing Committee.

(2)  Standards developed and adopted by the UHIN
Standards Committee shall not be required for use by payers and
providers, until adopted by the commissioner by rule.

(3)  Payers shall accept the applicable electronic data if
transmitted in accordance with the adopted electronic data
interchange standard.  Payers may reject electronic data if not
transmitted in accordance with the adopted electronic data
interchange standard.

(4)  The following HIPAA+ electronic data interchange
standards developed and adopted by the UHIN Standards
Committee and adopted by the commissioner are hereby
incorporated by reference with this rule and are available for
public inspection at the department during normal business
hours or at www.insurance.utah.gov.
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(a)  "999 Implementation Acknowledgement For Health
Care Insurance v3.4."  Purpose:  To detail the standard
transaction for the reporting of transmission receipt and
transaction or functional group X12 and implementation guide
error.  This standard adopts the use of the ASC X12 999
transaction.

(b)  "Administrative Transaction Acknowledgements
Standard v3.1."  Purpose:  To create a process for
acknowledging all electronic transactions between trading
partners based on the communication, syntax semantic and
business process specifications.

(c)  "Anesthesia Standard v3.1."  Purpose:  to standardize
the transmission of anesthesia data for health care services.  This
standard does not alter any contractual agreement between
providers and payers.

(d)  "Applied Behavioral Analysis, ABA, Billing Standard
V3.0."  Purpose:  To provide detail of the billing for the
transmission of ABA services.

(e)  "Benefits and Enrollment Standard v3.1."  Purpose:  To
detail the standard transactions for the transmission of health
care benefits enrollment and maintenance.

(f)  "Claim Acknowledgement Standard v3.2."  Purpose: 
To provide a standardized claim acknowledgement in response
to a claim submission. This transaction is used to report on the
status of a claim/encounter at the pre-adjudication processing
stage, for example, before the payer is legally required to keep
a history of the claim or encounter.

(g)  "Claim Status Inquiry and Response Standard v3.2." 
Purpose:  To detail the standard transactions for the transmission
of health care claim status inquiries and response. The
transaction is intended to allow the provider to reduce the need
for claim follow-up and facilitate the correction of claims.

(h)  "CMS 1500 Paper Claim Form Standard v3.3." 
Purpose:  To clearly describe the standard use of each Box, for
print images, and its crosswalk to the HIPAA 837
005010X222A1 Professional implementation guide.

(i)  "Coordination of Benefits Standard v3.2."  Purpose:  To
streamline the coordination of benefits process between payers
and providers or payer to payers. The standard is to define the
data to be exchanged for coordination of benefits and to increase
effective communications.

(j)  "Dental Claim Billing Standard -- J430 v3.2"  Purpose: 
To describe the standard use of each item number, for print
images, and its crosswalk to the HIPAA 837 005010x02241A1
dental implementation guide.  This standard adopts the ADA
dental Claim Form J340.

(k)  "Electronic Remittance Advice Standard v3.5." 
Purpose:  To detail the standard transactions for the transmission
of health care remittance advices.

(l)  "Eligibility Inquiry and Response Standard v3.2." 
Purpose:  To detail the standard transactions for the transmission
of health care eligibility inquiries and responses.

(m)  "Health Care Claim Encounter Standard v3.2." 
Purpose:  To detail the standard transactions for the transmission
of health care claims and encounters and associated transactions.

(n)  "Health Identification Card Standard v1.2."  Purpose: 
To standardize the patient health identification card information.
This identification card addresses the human-readable
appearance and machine-readable information used by the
healthcare industry to obtain eligibility.

(o)  "Health Plan Identifier, HPID, and Other Entity
Identifier, OEID, Standard v1.1."  Purpose:  The purpose of the
standard is to inform providers of the HIPD and OEID and their
usage within the administrative transactions.

(p)  "Home Health Standard v3.0."  Purpose:  To provide
a uniform standard of billing for home health care claims and
encounters.

(q)  ICD-10 Standard v1.2.  Purpose: To create the business
requirement for payers and providers to implement the

International Classification of Diseases 10th Revisions, ICD-10,
within the administrative transaction.

(r)  "Individual Name Standard v2.1."  Purpose: To provide
guidance for entering names into provider, payer or sponsor
systems for patients, enrollees, as well as all other people
associated with these records.

(s)  "National Provider Identifier Standard v3.0."  Purpose: 
To inform providers of the national provider identifier
requirements and the usage within the transactions.

(t)  "Pain Management Standard v3.1."  Purpose:  To
provide a uniform method of submitting pain management
claims, encounters, pre-authorizations, and notifications.

(u)  "Patient Identification Number Standard v3.0." 
Purpose:  To describe the standard for the patient identification
number.

(v)  "Premium Payment Standard v3.0."  Purpose:  To
detail the standard transactions for the transmission of premium
payments.

(w)  "Prior Authorization/Referral Standard v3.0." 
Purpose:  To provide general recommendations to payers and
providers about handling electronic prior authorization and
referrals.

(x)  "Required Unknown Values Standard v3.0."  Purpose: 
To provide guidance for the use of common data values that can
be used within the HIPAA transactions when a required data
element is not known by the provider, payer or sponsor for
patients, enrollees, as well as all other people associated with
these transactions. These data values should only be used when
the data is truly not available or known. These values should not
to be used to replace known data.

(y)  "Telehealth Standard v3.2."  Purpose:  To provide a
uniform standard of billing for health care claims and
encounters delivered via telehealth.

(z)  "Transparency Administration Performance Standard
v1.4,"  Purpose:  To establish performance measures that report
the average telephone answer time and claim turnaround time.

(aa)  "Transparency Denial Standard v1.4."  Purpose:  To
establish performance measures that report the number and cost
of an insurer's denied health claims and to provide guidance
pertaining to the reporting method and timeline.

(ab)  "UB04 Form Locator Elements Standard v3.0." 
Purpose: To clearly describe the use of each form locator in the
UB04 claim billing form and its crosswalk to the HIPAA 837
005010X223A2 institutional implementation guide.

R590-164-7.  Severability.
If any provision of this rule or the application to any person

or situation is held to be invalid, that invalidity shall not affect
any other provision or application of this rule which can be
given effect without the invalid provision or application, and to
this end the provisions of this rule are declared to be severable.

KEY:  insurance law
August 14, 2018 31A-22-614.5
Notice of Continuation March 10, 2015
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R590.  Insurance Administration.
R590-246.  Professional Employer Organization (PEO)
License Application Rule.
R590-246-1.  Authority.

This rule is promulgated pursuant to the general
rulemaking authority granted the insurance commissioner by
Subsection 31A-2-201(3)(a) and the specific authority granted
by Sections 31A-40-103 and 31A-40-302 through 31A-40-306.

R590-246-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish:
(a)  a licensing process;
(b)  license application forms; and
(c)  other requirements which the commissioner deems

necessary for the regulation of professional employer
organizations.

(2)  This rule applies to all professional employer
organization license applicants, all licensed professional
employer organizations, and any unlicensed person doing the
business of a professional employer organization in Utah.

R590-246-3.  Definitions.
(1)  The definitions in Sections 31A-1-301 and 31A-40-

102 apply to this rule.
(2)  "Fully insured" as used in 31A-40-208 means a health

benefit plan for which 100% of the liability has been assumed
by an insurance company or health maintenance organization
authorized to conduct business in Utah.

(a)  The health benefit plan may include a layer of financial
responsibility for claims assumed by the PEO as long as the
insurance company or health maintenance organization is
responsible for 100% of the PEO's liability in the event of non-
payment by the PEO.

(b)  The covered individual must be entitled to make a
claim for payment directly to the insurance company or health
maintenance organization.

(c)  A fully insured plan may have co-pay or deductible
requirements as required by contract.

R590-246-4.  Initial and Renewal Licensing Process.
(1)  All professional employer organization types must

comply with the appropriate statutory requirements and
complete and submit the appropriate initial or renewal license
application form and any supporting documents to the
commissioner.

(2)  The initial or renewal application form, and all
attachments must be submitted electronically via:

(a)  a PDF attachment to an email - the preferred method;
or

(b)  an electronic facsimile.
(3)  Renewal applications are due September 30th of each

year.
(4)(a)  Pay the initial license fee by check submitted to the

address shown at the bottom of the last page of the application
f o u n d  a t
www.insurance.utah.gov/insurers/ProfessionalEmployerOrga
nization.html. Checks not drawn on the professional employer
organization must be referenced to the organization.

(b)  Pay renewal fees in accordance with the instructions
issued with the renewal invoice.

(5)  A professional employer organization applicant that
was not registered with the Division of Professional Licensing,
Utah Department of Commerce prior to May 4, 2008, is a new
applicant and must:

(a)  submit a new application;
(b)  pay the license fee by check submitted to the address

on the Department's webpage at www.insurance.gov.  Checks
not drawn on the Professional Employer Organization must be
referenced to the organization.

(6)  Professional employer types for initial and renewal
licenses:

(a)  Professional Employer Organization - Not CERTIFIED
Through An Assurance Organization.

(i)  Comply with the requirements in Sections 31A-40-205,
31A-40-302 and 31A-40-305.

(ii)  Complete the Professional Employer Organization -
Not Certified Through An Assurance Organization license
application form posted on the Department's webpage at
www.insurance.utah.gov/insurers/ProfessionalEmployerOrga
nization.html.

(iii)  The requirement in 31A-40-302(2)(g) will be satisfied
by completing and submitting the UCAA Biographical Affidavit
form posted on the Department's webpage at
www.insurance.utah.gov/insurers/ProfessionalEmployerOrga
nization.html.

(b)  Professional Employer Organization - CERTIFIED
Through An Assurance Organization.

(i)  Comply with the requirements in Section 31A-40-303.
(ii)  Complete the Professional Employer Organization -

Certified Through An Assurance Organization license
application form posted on the Department's webpage at
www.insurance.utah.gov/insurers/ProfessionalEmployerOrga
nization.html.

(c)  Professional Employer Organization - Small Operation
License.

(i)  Comply with the requirements in Section 31A-40-304.
(ii)  Complete the Professional Employer Organization -

Small Operation License application form posted on the
D e p a r t m e n t ' s  w e b p a g e  a t
www.insurance.utah.gov/insurers/ProfessionalEmployerOrga
nization.html.

(d)  Professional Employer Organization Group.
(i)  Comply with the requirements in Section 31A-40-306.
(ii)  Complete the appropriate Professional Employer

Organization license application:
(A)  Professional Employer Organization - Not Certified

Through An Assurance Organization;
(B)  Professional Employer Organization - Certified

Through An Assurance Organization; or
(C)  Professional Employer Organization - Small Operation

License.

R590-246-5.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-246-6.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons and
circumstances are not effected.

KEY:  professional employer organization licensing
June 27, 2011 31A-2-201
Notice of Continuation August 3, 2018 31A-40-103

31A-40-302
31A-40-304
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R590.  Insurance, Administration.
R590-250.  PEO Assurance Organization Designation.
R590-250-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-40-
303(2) wherein the commissioner is given authority to designate
by rule one or more assurance organizations for certifying the
qualifications of a professional employer organization.

R590-250-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish a process by

which an assurance organization can be designated for certifying
the qualifications of a professional provider organization.

(2)  This rule applies to any assurance organization
certifying the qualifications of a professional employer
organization with operations in Utah.

R590-250-3.  Designation Process.
(1)  An assurance organization desiring to be designated by

the commissioner to certify professional employer organizations
in Utah shall:

(a)  apply by letter requesting designation by the
commissioner;

(b)  include in the letter or as an attachment to the letter:
(i)  an explanation of how the assurance organization will

certify each of the qualification criteria listed in Section 31A-40-
303 (3); and

(ii)  evidence that the assurance organization is licensed by
one or more states to certify the qualifications of a professional
employer organization.

(2)  The commissioner will designate approved assurance
organizations by rule.

R590-250-4.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-250-5.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons and
circumstances are not affected.

KEY:  insurance, assurance organization designation
August 25, 2008 31A-40-303(3)
Notice of Continuation August 3, 2018
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R590.  Insurance, Administration.
R590-251.  Preneed Life Insurance Minimum Standards For
Determining Reserve Liabilities And Nonforfeiture Values
Rule.
R590-251-1.  Authority.

This rule is promulgated by the commissioner of insurance
pursuant to Subsections 31A-2-201(3), 31A-17-402(1), and
31A-22-408(11).

R590-251-2.  Purpose and Scope.
(1)  The purposes of this rule for preneed life insurance

products are to:
(a)  establish minimum mortality standards for reserves and

non-forfeiture values; and
(b)  require the use of the 1980 Commissioners Standard

Ordinary (CSO) Life Valuation Table for use in determining:
(i)  reserve liabilities; and
(ii)  nonforfeiture values.
(2)  This rule applies to preneed insurance contracts, as

defined in Section R590-251-3, and to similar policies and
certificates as determined by the commissioner.

R590-251-3.  Definitions.
In addition to the definitions in 31A-1-301 the following

definitions shall apply for the purposes of this rule.
(1)(a)  "2001 CSO Mortality Table" means that mortality

table, consisting of separate rates of mortality for male and
female lives, developed by the American Academy of Actuaries
CSO Task Force from the Valuation Basic Mortality Table
developed by the Society of Actuaries Individual Life Insurance
Valuation Mortality Task Force, and adopted by the NAIC in
December 2002.

(b)  The 2001 CSO Mortality Table is included in the
Proceedings of the NAIC, 2nd Quarter 2002.

(c)  Unless the context indicates otherwise, the 2001 CSO
Mortality Table includes:

(i)  the ultimate form of that table;
(ii)  the select and ultimate form of that table;
(iii)  the smoker and nonsmoker mortality tables; and
(iv)  the composite mortality tables. It also includes both

the age-nearest-birthday and age-last-birthday bases of the
mortality tables.

(2)  "Ultimate 1980 CSO" means the Commissioners' 1980
Standard Ordinary Life Valuation Mortality Tables (1980 CSO)
without ten-year (10-year) selection factors, incorporated into
the 1980 amendments to the NAIC Standard Valuation Law
approved in December 1983.

(3)  Preneed insurance contract means any life insurance
policy or certificate that is issued in combination with, in
support of, with an assignment to, or as a guarantee for a
prearrangement agreement for goods and services to be provided
at the time of and immediately following the death of the
insured.

(a)  Goods and services may include, but are not limited to
embalming, cremation, body preparation, viewing or visitation,
coffin or urn, memorial stone, and transportation of the
deceased.

(b)  The status of the policy or contract as preneed
insurance is determined at the time of issue in accordance with
the policy form filing.

(4)  The tables identified in Subsections R590-251-3(1)
and R590-251-3(2) are hereby incorporated by reference within
this rule and are available for public inspection at the Insurance
Department during normal business hours.

R590-251-4.  Minimum Standards.
This section sets minimum standards for determining

reserve liabilities and nonforfeiture values for policies subject to
the rule.

(1)  Mortality. The mortality used in determining the
minimum standard for valuation and the minimum standard for
nonforfeiture values for both male and female insureds shall be
the Ultimate 1980 CSO.

(2)  Interest rates.
(a)  The interest rates used in determining the minimum

standard for valuation shall be the calendar year statutory
valuation interest rates as defined in 31A-17-506.

(b)  The interest rates used in determining the minimum
standard for nonforfeiture values shall be the calendar year
statutory nonforfeiture interest rates as defined in 31A-22-408.

(3)  Methods.
(a)  The method used in determining the minimum standard

for valuation shall be the method defined in 31A-17, Part 5,
Standard Valuation Law.

(b)  The method used in determining the minimum standard
for nonforfeiture values shall be the method defined in 31A-22-
408.

R590-251-5.  Transition Rules.
(1)  For policies subject to this rule issued before January

1, 2012, the 2001 CSO may be used as the minimum mortality
standard for valuation and minimum mortality standard for
nonforfeiture values for both male and female insureds.

(2)  If an insurer elects to use the 2001 CSO as a minimum
mortality standard for any policy subject to this rule issued
before January 1, 2012, the insurer shall provide, as a part of the
actuarial opinion memorandum submitted in support of the
company's asset adequacy testing, an annual written notification
to the domiciliary commissioner.  The notification shall include:

(a)  A complete list of all policy forms that use the 2001
CSO as a minimum mortality standard;

(b)  A certification signed by the appointed actuary stating
that the reserve methodology employed by the company in
determining reserve liabilities for the policies subject to this rule
and using the 2001 CSO as a minimum mortality standard,
develops adequate reserves; and

(c)  Supporting information regarding the adequacy of
reserves for policies subject to this rule and using the 2001 CSO
as a minimum mortality standard for reserve liabilities.

(3)  For the purpose of the certification required under
Subsection R590-251-5(2)(b), the policies subject to this rule
and using the 2001 CSO as a minimum mortality standard
cannot be aggregated with any other policies.

(4)  Policies subject to this rule issued on or after January
1, 2012, must use the Ultimate 1980 CSO in the calculation of
minimum reserve liabilities and minimum nonforfeiture values.

R590-251-6.  Effective Date.
This rule applies to policies issued on or after January 1,

2009.

R590-251-7.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under 31A-2-308.

R590-251-8.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-251-9.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons and
circumstances are not affected.

KEY:  preneed life insurance standards
August 25, 2008 31A-2-201
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R622.  Lieutenant Governor, Administration.
R622-1.  Adjudicative Proceedings.
R622-1-1.  Purpose.

A.  This rule provides the informal adjudicative procedures
for submission, review, and disposition of petitions for agency
declaratory rulings on the applicability of statutes, rules, and
orders governing or issued by the agency governing:

1.  Appeal and review of a decision by the Lieutenant
Governor's Office regarding elections, certifications, lobby
licensing, filing of documents.

B.  The informal procedures of this rule apply to all other
agency actions for which an adjudicative proceeding may be
required.

R622-1-2.  Authority.
This rule is required by Chapter 4 of Title 63G, the Utah

Administrative Procedures Act, and is enacted under the
authority of Chapter 3 of Title 63G, the Utah Administrative
Rulemaking Act.

R622-1-3.  Definitions.
A.  The terms used in this rule are defined in Section 63G-

4-103, except "agency" means Office of the Lieutenant
Governor.

B.  In addition:
1.  "order" means an agency action of particular

applicability that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more specific
persons, not a class of persons;

2.  "declaratory ruling" means an administrative
interpretation or explanation of rights, status, and other legal
relations under a statute, rule, or order; and

3.  "applicability" means a determination if a statute, rule,
or order should be applied, and if so, how the law stated should
be applied to the facts.

R622-1-4.  Petition Procedure.
A.  Any person or agency may petition for a declaratory

ruling.
B.  The petition shall be addressed and delivered to the

head of the agency.
C.  The agency shall stamp the petition with the date of

receipt.

R622-1-5.  Petition Form.
The petition shall:
1.  be clearly designated as a request for an agency

declaratory ruling;
2.  identify the statute, rule, or order to be reviewed;
3.  describe in detail the situation or circumstances in

which applicability is to be reviewed;
4.  describe the reason or need for the applicability review;
5.  include an address and telephone where the petitioner

can be reached during regular work days; and
6.  be signed by the petitioner.

R622-1-6.  Petition Review and Disposition.
A.  Petition Review
The agency head or designee shall promptly review and

consider the petition and may:
1.  meet with the petitioner;
2.  hold a public hearing on the petition;
3.  consult with counsel or the Attorney General; or
4.  take any action, consistent with law, that the agency, in

its judgment, deems necessary to provide the petition adequate
review and due consideration.

B.  Decision of Agency
The agency shall prepare the declaratory ruling without

unnecessary delay and shall send the petitioner a copy of the

ruling by certified mail, or shall send the petitioner notice of
progress in preparing the ruling, within 30 days of receipt of the
petition.

C.  Filing of Ruling
The agency shall retain the petition and a copy of the

declaratory ruling in its records.

R622-1-7.  Nature of Proceeding.
A.  Any proceeding conducted by the agency shall be

conducted as an informal adjudicative proceeding, as provided
for in Section 63-46b-4-5.  The agency head shall designate the
presiding officer of the adjudicative proceeding and shall
disclose that designation in the notice of adjudicative
proceeding.

B.  Notice
Not less than 20 days prior to any proposed agency action,

the agency shall file and serve notice of the adjudicative
proceeding upon the affected party, which notice shall be in
writing, shall designate the presiding officer, shall be signed by
the agency head and otherwise shall be prepared in accordance
with the requirements of Section 63G-4-201.

C.  Procedure
1.  No hearing shall be held unless the affected party

requests a hearing in writing not more than ten days after the
service of the notice of adjudicative proceeding.

2.  If a hearing is requested by the affected party, affected
party shall be permitted to testify, present evidence and
comment on the proposed agency action.  Prior to the hearing,
the affected party shall have access to information contained in
the agency's files relevant to the adjudicative proceeding but
discovery is prohibited and the agency may not issue subpoenas
or other discovery orders.

3.  All informal adjudicative proceedings shall be open to
all parties.

KEY:  administrative procedures, enforcement
(administrative)
1988 63-46b-1 et al.
Notice of Continuation August 9, 2018 67-1a-1 et al.
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R657.  Natural Resources, Wildlife Resources.
R657-3.  Collection, Importation, Transportation, and
Possession of Animals.
R657-3-1.  Purpose and Authority.

(1)  Under Title 23, Wildlife Resources Code of Utah and
in accordance with a memorandum of understanding with the
Department of Agriculture and Food, Department of Health, and
the Division of Wildlife Resources, this rule governs the
collection, importation, exportation, transportation, and
possession of animals and their parts.

(2)  Nothing in this rule shall be construed as superseding
the provisions set forth in Title 23, Wildlife Resources Code of
Utah.  Any provision of this rule setting forth a criminal
violation that overlaps a section of that title is provided in this
rule only as a clarification or to provide greater specificity
needed for the administration of the provisions of this rule.

(3)  In addition to this rule, the Wildlife Board may allow
the collection, importation, transportation, propagation and
possession of species of animal species under specific
circumstances as provided in Rules R657-4 through R657-6,
R657-9 through R657-11, R657-13, R657-14, R657-16, R657-
19, R657-20 through R657-22, R657-33, R657-37, R657-38,
R657-40, R657-41, R657-43, R657-44, R657-46 and R657-52
through R657-60.  Where a more specific provision has been
adopted, that provision shall control.

(4)  The importation, distribution, relocation, holding in
captivity or possession of coyotes and raccoons in Utah is
governed by the Agricultural and Wildlife Damage Prevention
Board and is prohibited under Section 4-23-11 and Rule R657-
14, except as permitted by the Utah Department of Agriculture
and Food.

(5)  This rule does not apply to division employees acting
within the scope of their assigned duties.

(6)  The English and scientific names used throughout this
rule for animals are, at the time of publication, the most widely
accepted names.  The English and the scientific names of
animals change, and the names used in this rule are to be
considered synonymous with names in earlier use and with
names that, at any time after publication of this rule, may
supersede those used herein.

R657-3-2.  Species Not Covered by This Rule.
The following species of animals are not governed by this

rule:
(1)  Alpaca (Lama pocos);
(2)  Ass or donkey (Equus asinus);
(3)  American bison, privately owned (Bos bison);
(4)  Camel (Camelus bactrianus and Camelus

dromedarius);
(5)  Cassowary (All species)(Casuarius);
(6)  Cat, domestic, including breeds that are recognized by

The International Cat Association as Preliminary New,
Advanced New, Non-championship, and Championship Breeds
(Felis catus);

(7)  Cattle (Bos taurus taurus);
(8)  Chicken (Gallus gallus);
(9)  Chinchilla (Chinchilla laniger);
(10)  Dog, domestic including hybrids between wild and

domestic species and subspecies (Canis familiaris);
(11)  Ducks distinguishable morphologically from wild

birds (Anatidae);
(12)  Elk, privately owned (Cervus elaphus canadensis);
(13)  Emu (Dromaius novaehollandiae);
(14)  Ferret or polecat, European (Mustela putorius);
(15)  Fowl (guinea) (Numida meleagris);
(16)  Fox, privately owned, domestically bred and raised

(Vulpes vulpes);
(17)  Geese, distinguishable morphologically from wild

geese (Anatidae);

(18)  "Gerbils" or Mongolian jirds (Meriones
unguiculatus);

(19)  Goat (Capra hircus);
(20)  Hamster (All species) (Mesocricetus spp.);
(21)  Hedgehog (white bellied)(Erinaceideae atelerix

albiventris)
(22)  Horse (Equus caballus);
(23)  Llama (Lama glama);
(24)  American Mink, privately owned, ranch-raised

(Neovison vision);
(25)  Mouse, house (Mus musculus);
(26)  Mule and hinny (hybrids of Equus caballus and

Equus asinus);
(27)  Ostrich (Struthio camelus);
(28)  Peafowl (Pavo cristatus);
(29)  Pig, guinea (Cavia porcellus);
(30)  Pigeon (Columba livia);
(31)  Rabbit, European (Oryctolagus cuniculus);
(32)  Rats, Norway and Black (Rattus norvegicus and

Rattus rattus);
(33)  Rhea (Rhea americana);
(34)  Sheep (Ovis aries);
(35)  Sugar glider (Petaurus breviceps);
(36)  Swine, domestic (Sus scrofa domesticus);
(37)  Tenrec (Tenrecidae);
(38)  Turkey, privately owned, pen-raised domestic

varieties (Meleagris gallopavo).  Domestic varieties means any
turkey or turkey egg held under human control and which is
imprinted on other poultry or humans and which does not have
morphological characteristics of wild turkeys;

(39)  Water buffalo (Bubalis arnee);
(40)  Yak (Bos mutus); and
(41)  Zebu, or "Brahma" (Bos taurus indicus)

R657-3-3.  Cooperative Agreements with Department of
Health and Department of Agriculture and Food -- Agency
Responsibilities.

(1)  The division, the Department of Agriculture and Food,
and the Department of Health work cooperatively through
memorandums of understanding to:

(a)  protect the health, welfare, and safety of the public;
(b)  protect the health, welfare, safety, and genetic integrity

of wildlife, including environmental and ecological impacts; and
(c)  protect the health, welfare, safety, and genetic integrity

of domestic livestock, poultry, and other animals.
(2)  The division is responsible for:
(a)  issuing certificates of registration for the collection,

possession, importation, and transportation of animals;
(b)  maintaining the integrity of wild and free-ranging

protected wildlife;
(c)  determining the species of animals that may be

imported, possessed, and transported within the state;
(d)  preventing the outbreak and controlling the spread of

disease-causing pathogens among aquatic animals in public
aquaculture facilities;

(e)  preventing the spread of disease-causing pathogens
from aquatic animals in, to be deposited in, or harvested from
public aquaculture facilities and private ponds to aquatic
wildlife, other animals, and humans;

(f)  preventing the spread of disease-causing pathogens
from aquatic animals to other aquatic animals transferred from
one site to another in the wild;

(g)  investigating and preventing the outbreak and
controlling the spread of disease-causing pathogens in terrestrial
wildlife;

(h)  preventing the spread of disease-causing pathogens
from terrestrial animals to other terrestrial animals transferred
from one site to another; and

(i)  enforcing laws and rules made by the Wildlife Board
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governing the collection, importation, transportation, and
possession of animals.

(3)(a)  The Utah Department of Agriculture and Food is
responsible for eliminating, reducing, and preventing the spread
of diseases among livestock, fish, poultry, wildlife, and other
animals by providing standards for:

(i)  the importation of livestock, fish, poultry, and other
animals, including wildlife, as provided in Section R58-1-4;

(ii)  the control of predators and depredating animals as
provided in Title 4, Chapter 23, Agriculture and Wildlife
Damage Prevention Act;

(iii)  enforcing laws and rules made by the Wildlife Board
governing species of animals which may be imported into the
state or possessed or transported within the state that are
applicable to aquaculture or fee fishing facilities;

(iv)  preventing the outbreak and controlling the spread of
disease-causing pathogens among aquatic animals in
aquaculture and fee fishing facilities; and

(v)  preventing the spread of disease-causing pathogens
from aquatic animals in, to be deposited in, or harvested from
aquaculture or fee fishing facilities to aquatic wildlife, or other
animals, and humans.

(b)  The Department of Agriculture and Food may
quarantine any infected domestic animal or area within the state
to prevent the spread of infectious or contagious disease as
provided in Title 4, Chapter 31, Section 17.

(c)  In addition to the authority and responsibilities listed
in Subsection (3)(a) and (b), the Department of Agriculture and
Food may make recommendations to the division concerning the
collection, importation, transportation, and possession of
animals if a disease is suspected of endangering livestock, fish,
poultry, or other domestic animals.

(4)  The Utah Department of Health is responsible for
promoting and protecting public health and welfare and may
make recommendations to the division concerning the
collection, importation, transportation, and possession of
animals if a disease or animal is suspected of endangering public
health or welfare.

R657-3-4.  Definitions.
(1)  Terms used for purposes of this rule are defined in

Section 23-13-2 and Subsection (2) through Subsection (33).
(2)(a) "Animal" means:
(i)  native, naturalized, and nonnative animals belonging to

a species that naturally occurs in the wild, including animals
captured from the wild or born or raised in captivity;

(ii)  hybrids of any native, naturalized, or nonnative species
or subspecies of animal, including hybrids between wild and
domestic species or subspecies; and

(iii)  viable embryos or gametes (eggs or sperm) of any
native, naturalized, or nonnative species or subspecies of
animals.

(b)  "Animal" does not include species listed in Subsection
R657-3-2, domestic species, or amphibians or reptiles as defined
in Rule R657-53.

(3)  "Aquaculture" means the controlled cultivation of
aquatic animals.

(4)(a)  "Aquaculture facility" means any tank, canal,
raceway, pond, off-stream reservoir, or other structure used for
aquaculture.  "Aquaculture facility" does not include any public
aquaculture facility or fee fishing facility.

(b)  Structures that are separated by more than 1/2 mile, or
structures that drain to or are modified to drain to, different
drainages, are considered separate aquaculture facilities
regardless of ownership.

(5)  "Aquatic animal" means a member of any species of
fish, mollusk, or crustacean, including their eggs or sperm.

(6)  "Captive-bred" means any privately owned animal,
which is born inside of and has spent its entire life in captivity

and is the offspring of privately owned animals that are born
inside of and have spent their entire life in captivity.

(7)  "Certificate of registration" means an official document
issued by the division authorizing the collection, importation,
transportation, and possession of an animal or animals.  A
certificate of registration number may be issued in order to
obtain an entry permit number and the entry permit number
must in turn be provided to the division before final approval
and issuance of the certificate of registration.

(8)  "Certificate of veterinary inspection" means an official
health authorization issued by an accredited veterinarian
required for the importation of animals, as provided in Rule
R58-1.

(9)  "CFR" means the Code of Federal Regulations.
(10)  "CITES" means the Convention on International

Trade in Endangered Species of Wild Fauna and Flora.
(a)  Appendix I of CITES protects threatened species from

all international commercial trade; and
(b)  Appendix II of CITES regulates trade in species not

threatened with extinction, but which may become threatened if
trade goes unregulated.

(c)  CITES appendices are published periodically by the
CITES Secretariat and may be viewed at http://www.cites.org/
which is incorporated herein by reference.

(11)  "Collect" means to take, catch, capture, salvage, or
kill any animal within Utah.

(12)  "Commercial use" means any activity through which
a person in possession of an animal:

(a)  receives any consideration for that animal or for a use
of that animal, including nuisance control and roadkill removal;
or

(b)  expects to recover all or any part of the cost of keeping
the animal through selling, bartering, trading, exchanging,
breeding, or other use, including displaying the animal for
entertainment, advertisement, or business promotion.

(13)  "Controlled species" means a species or subspecies of
animal that if taken from the wild, introduced into the wild, or
held in captivity, poses a possible significant detrimental impact
to wild populations, the environment, or human health or safety,
and for which a certificate of registration is required.

(14) "Domestic" means an animal that belongs to a species
which is notably different from its wild ancestors through
generations of selective breeding and taming in captivity by
humans for food, commodities, transportation, assistance, work,
protection, companionship, display and other beneficial
purposes.

(15)  "Educational use" means the possession and use of an
animal for conducting educational activities concerning wildlife.

(16)  "Entry permit number" means a number issued by the
state veterinarian's office to a veterinarian signing a certificate
of veterinary inspection.  The entry permit number must be
written on the certificate of veterinary inspection before the
importation of the animal.  This number must be provided to the
division prior to final approval and issuance of a certificate of
registration.  The entry permit is valid only for 30 days after its
issuance.

(17)  "Export" means to move or cause to move any animal
from Utah by any means.

(18)  "Fee fishing facility" means a body of water used for
holding or rearing fish to provide fishing for a fee or for
pecuniary consideration or advantage.

(19)  "Import" means to bring or cause an animal to be
brought into Utah by any means.

(20)(a)  "Marine aquatic animal" means a member of any
species of fish, mollusk, or crustacean that spends its entire life
cycle in a marine environment.

(b)  "Marine aquatic animal" does not include:
(i)  anadromous aquatic animal species;
(ii)  species that temporarily or permanently reside in
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brackish water; and
(iii)  species classified as invasive or nuisance by state or

federal law.
(21)  "Native species" means any species or subspecies of

animal that historically occurred in Utah and has not been
introduced by humans or migrated into Utah as a result of
human activity.

(22)  "Naturalized species" means any species or
subspecies of animal that is not native to Utah but has
established a wild, self-sustaining population in Utah.

(23)  "Noncontrolled species" means a species or
subspecies of animal that if taken from the wild, introduced into
the wild, or held in captivity poses no detrimental impact to wild
populations, the environment, or human health or safety, and for
which a certificate of registration is not required, unless
otherwise specified.

(24)(a)  "Nonnative species" means a species or subspecies
of animal that is not native to Utah.

(b)  "Nonnative species" does not include domestic animals
or naturalized species of animals.

(25)(a)  "Ornamental aquatic animal species" means any
species of fish, mollusk, or crustacean that is commonly cultured
and sold in the United States' aquarium industry for display.

(b)  "Ornamental aquatic animal species" does not include;
(i)  fresh water;
(A)  sport fish -- aquatic animal species commonly angled

or harvested for recreation or sport;
(B)  baitfish -- aquatic animal species authorized for use as

bait in R657-13-12, and any other species commonly used by
anglers as bait in sport fishing;

(C)  food fish -- aquatic animal species commonly cultured
or harvested from the wild for human consumption; or

(D)  native species; or
(ii)  aquatic animal species prohibited for importation or

possession by any state, federal, or local law; or
(iii)  aquatic animal species listed as prohibited or

controlled in Sections R657-3-22 and R657-3-23.
(26)  "Personal use" means the possession and use of an

animal for a hobby or for its intrinsic pleasure and where no
consideration for the possession or use of the animal is received
by selling, bartering, trading, exchanging, breeding, hunting or
any other use.

(27)  "Possession" means to physically retain or to exercise
dominion or control over an animal.

(28)  "Prohibited species" means a species or subspecies of
animal that if taken from the wild, introduced into the wild, or
held in captivity, poses a significant detrimental impact to wild
populations, the environment, or human health or safety, and for
which a certificate of registration shall only be issued in
accordance with this rule and any applicable federal laws.

(29)  "Public aquaculture facility" means a tank, canal,
raceway, pond, off-stream reservoir, or other structure used for
aquaculture by the division, U.S. Fish and Wildlife Service, a
school, or an institution of higher education.

(30)  "Resident Canada Goose" means Canada geese that
nest within Utah in urban environments during the months of
March, April, May or June.

(31)  "Scientific use" means the possession and use of an
animal for conducting scientific research that is directly or
indirectly beneficial to wildlife or the general public.

(32)  "Transport" means to move or cause to move any
animal within Utah by any means.

(33)  "Wildlife Registration Office" means the division
office in Salt Lake City responsible for processing applications
and issuing certificates of registration.

R657-3-5.  Liability.
(1)(a)  Any person who accepts a certificate of registration

assumes all liability and responsibility for the collection,

importation, transportation, possession and propagation of the
authorized animal and for any other activity authorized by the
certificate of registration.

(b)  To the extent provided under the Utah Governmental
Immunity Act, the division, Department of Agriculture and
Food, and Department of Health shall not be liable in any civil
action for:

(i)  any injury, disease, or damage caused by or to any
animal, person, or property as a result of any activity authorized
under this rule or a certificate of registration; or

(ii)  the issuance, denial, suspension, or revocation of or by
the failure or refusal to issue, deny, suspend, or revoke any
certificate of registration or similar authorization.

(2)  It is the responsibility of any person who obtains a
certificate of registration to read, understand and comply with
this rule and all other applicable federal, state, county, city, or
other municipality laws, regulations, and ordinances governing
animals.

R657-3-6.  Animal Welfare.
(1)  Any animal held in possession under the authority of

a certificate of registration shall be maintained under humane
and healthy conditions, including the humane handling, care,
confinement, transportation, and feeding, as provided in:

(a)  9 CFR Section 3 Subpart F, 2002 ed., which is adopted
and incorporated by reference;

(b)  Section 76-9-301; and
(c)  Section 7 CFR 2.17, 2.51, and 371.2(g), 2002 ed.,

which are incorporated by reference.
(2)  A person commits cruelty to animals under this section

if that person intentionally, knowingly, or with criminal
negligence, as defined in Section 76-2-103:

(a)  tortures or seriously overworks an animal; or
(b)  fails to provide necessary food, care, or shelter for any

animal in that person's custody.
(3)  Adequate measures must be taken for the protection of

the public when handling, confining, or transporting any animal.

R657-3-7.  Take of Nuisance Birds and Mammals.
(1)(a)  A person is not required to obtain a certificate of

registration or a federal permit to kill a bird belonging to a
species listed in Subsection (1)(b) that is committing or about
to commit depredations on ornamental or shade trees,
agricultural crops, livestock, or wildlife, or when concentrated
in such numbers and manner as to constitute a health hazard or
other nuisance, provided:

(i)  an attempt to control the birds using non-lethal methods
occurs prior to using lethal methods;

(ii)  applicable local, state and federal laws are strictly
complied with; and

(iii)  none of the birds killed, nor their plumage, are sold or
offered for sale.

(b)  The following bird species are subject to the provisions
of Subsection (1)(a):

(i)  black-billed magpie (Pica hudsonia);
(ii)  American crow (Corvus brachyrhynchos);
(iii)  bronzed cowbird (Molothrus aeneus);
(iv)  brown-headed cowbird (Molothrus ater); and
(v)  shiny cowbird (Molothrus bonariensis).
(c)  Nuisance birds removed under Subsection (1)(a):
(i)  must be taken over the threatened area;
(ii)  may not be taken with:
(A)  bait, explosives, or poisons; or
(B)  ammunition with lead or toxic projectiles, except when

fired from an air rifle, air pistol, or a 22 caliber rimfire firearm;
and

(iii)  must be disposed of at a landfill that accepts wildlife
carcasses, or burned or incinerated.

(d)(i)  Any person that takes a nuisance bird pursuant to
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Subsection (1)(a) must provide to the appropriate U.S. Fish and
Wildlife Service, Regional Migratory Bird Permit Office an
annual report for each species taken.

(ii)  Reports must be submitted by January 31st of the
following year, and include the following information:

(A)  name, address, phone number, and e-mail address of
the person taking the birds;

(B)  the species and number of birds taken;
(C)  the months in which the birds were taken;
(D)  the county or counties in which the birds were taken;

and
(E)  the general purpose for which the birds were taken,

such as protection of agriculture, human health and safety,
property, or natural resources.

(e)  This Subsection (1) incorporates Section 50 CFR
21.41, 21.42 and 21.43, 2007, ed., by reference.

(2)(a)  A person is not required to obtain a certificate of
registration or a federal permit to kill a house sparrow (Passer
domesticus), European starling (Sturnus vulgaris), or domestic
pigeon or rock pigeon (Columba livia) when found damaging
personal or real property, or when concentrated in such numbers
and manner as to constitute a health hazard or other nuisance,
provided:

(i)  an attempt to control the birds using non-lethal methods
occurs prior to using lethal methods;

(ii)  applicable local, state and federal laws are strictly
complied with; and

(iii)  none of the birds killed, nor their plumage, are sold or
offered for sale.

(b)  Nuisance birds removed under Subsection (2)(a):
(i)  must be taken over the threatened area;
(ii)  may not be taken with bait, explosives, or poisons; and
(iii)  must be disposed of at a landfill that accepts wildlife

carcasses, or burned or incinerated.
(3)  A person that takes a nuisance bird pursuant to

Subsection (1) shall:
(a)  allow any federal warden or state conservation officer

unrestricted access over the premises where the birds are killed;
and

(b)  furnish any information concerning the control
operations to the division or federal official upon request.

(4)  A person may kill nongame mammals as provided in
R657-19

R657-3-8.  Collection, Importation, and Possession of
Threatened and Endangered Species and Migratory Birds.

(1)  The following species are prohibited from collection,
possession, and importation into Utah without first obtaining a
certificate of registration from the division, a federal permit from
the U.S. Fish and Wildlife Service, and an entry permit number
from the Department of Agriculture and Food if importing:

(a)  any species which have been determined by the U.S.
Fish and Wildlife Service to be endangered or threatened
pursuant to the federal Endangered Species Act, as amended;
and

(b)  any species of migratory birds protected under the
Migratory Bird Treaty Act.

(2)  Federal laws and regulations apply to threatened and
endangered species and migratory birds in addition to state and
local laws.

(3)  Neither a federal permit nor a state certificate of
registration is required to destroy the nests and eggs of resident
Canada geese provided:

(a)  the landowner or agent qualifies, registers and complies
with all provisions of the Federal Nest and Egg Registry located
at www.fws.gov/permits/mbpermits/GooseEggRegistration.html.

(b)  The landowner reports to the state the date, location
(including county) and number of eggs and nests destroyed, by
October 1 of each year to the Wildlife Registration Coordinator.

R657-3-9.  Release of Animals to the Wild -- Capture or
Disposal of Escaped Wildlife.

(1)(a)  Except as provided in this rule, the rules and
regulations of the Wildlife Board, or Title 4, Chapter 37 of the
Utah Code, a person may not release to the wild or release into
any public or private waters any animal, including fish, without
first obtaining authorization from the division.

(b)  A violation of this section is punishable under Section
23-13-14.

(2)  The division may seize or dispose of any illegally held
animal.

(3)(a)  Any peace officer, division representative, or
authorized animal control officer may seize or dispose of any
live animal that escapes from captivity.

(b)  The division may retain custody of any recaptured
animal until the costs of recapture or care have been paid by its
owner or keeper.

R657-3-10.  Inspection of Animals, Facilities, and
Documentation.

(1)  A conservation officer or any other peace officer may
require any person engaged in activities regulated by this rule to
exhibit:

(a)  any documentation related to activities covered by this
rule, including certificates of registration, permits, certificates
of veterinary inspection, certification, bills of sale, or proof of
ownership or legal possession;

(b)  any animal; or
(c)  any device, apparatus, or facility used for activities

covered by this rule.
(2)  Inspection shall be made during business hours.

R657-3-11.  Certificate of Registration.
(1)(a)  Except as provided in Subsection (8) a person shall

obtain a certificate of registration before collecting, importing,
transporting, possessing or propagating any species of animal or
its parts classified as prohibited or controlled, except as
otherwise provided in this rule, statute or rules and orders of the
Wildlife Board.

(b)  A certificate of registration is not required:
(i)  to collect, import, transport, possess, or propagate any

species or subspecies of animal classified as noncontrolled;
(ii)  to export any species or subspecies of animal from

Utah, provided that the animal is held in legal possession; or
(iii)  to collect, transport or possess brine shrimp and brine

shrimp eggs for personal use, provided:
(A)  the brine shrimp and brine shrimp eggs are collected,

transported and possessed together with water in a container no
larger than one gallon;

(B)  no more than a one gallon container of brine shrimp
and brine shrimp eggs, including water, is collected during any
consecutive seven day period; and

(C)  the brine shrimp or brine shrimp eggs following
possession are not released live into the Great Salt Lake, Sevier
River or any of their tributary waters.

(c)  Applications for animals classified as prohibited shall
not be accepted by the division without providing written
justification describing how the applicant's proposed collection,
importation, or possession of the animal meets the criteria
provided in Subsections R657-3-20(1)(b) or R657-3-18(4)(b).

(2)(a)  Certificates of registration are not transferable and
expire December 31 of the year issued, except as otherwise
designated on the certificate of registration.

(b)  If the holder of a certificate of registration is a
representative of an institution, organization, business, or
agency, the certificate of registration shall expire effective upon
the date of the representative's discontinuation of association
with that entity.

(c)  Certificates of registration do not provide the holder
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any rights of succession and any certificate of registration issued
to a business or organization shall be void upon the termination
of the business or organization or upon bankruptcy or transfer
or death of the COR holder.

(3)(a)  The issuance of a certificate of registration
automatically incorporates within its terms the conditions and
requirements of this rule specifically governing the activity for
which the certificate of registration is issued.

(b)  Any person accepting a certificate of registration under
this rule acknowledges the necessity for periodic regulation and
monitoring by the division.

(4) In addition to this rule, the division may impose
specific requirements on the holder of the certificate of
registration necessary for the safe and humane handling and care
of the animal involved, including requirements for veterinary
care, cage or holding pen sizes and standards, feeding
requirements, social grouping requirements, and other
requirements considered necessary by the division for the health
and welfare of the animal or the public.

(5)(a)  Upon or before the expiration date of a certificate of
registration, the holder must apply for a renewal of the
certificate of registration to continue the activity.

(b)  The division may use the criteria provided in Section
R657-3-14 in determining whether to renew the certificate of
registration.

(c) It is unlawful for a person to possess an animal for
which a certificate of registration is required if that person;

(i) does not have a valid certificate of registration
authorizing possession of the animal; or

(ii) fails to submit a renewal application to the division
prior to the expiration of an existing certificate of registration
authorizing possession of the animal.

(d) If a renewal application is not submitted to the division
by the expiration date, live or dead animals held in possession
under the expired certificate of registration shall be considered
unlawfully held and may be seized by the division.

(e)  If a renewal application is submitted to the division
before the expiration date of the existing certificate of
registration, continued possession of the animal under the
expired certificate of registration shall remain lawful while the
renewal application is pending.

(6)  Failure to submit timely, accurate, or valid reports as
required under Section R657-3-16 or the terms of a certificate
of registration may disqualify a person from renewing an
existing certificate of registration or obtaining a new certificate
of registration.

(7)  A certificate of registration may be suspended as
provided in this rule, Section 23-19-9 and Rule R657-26.

(8)(a)  A certificate of registration is not required to import,
possess, or transfer a live marine aquatic animal classified as
noncontrolled, controlled or prohibited, provided the marine
aquatic animal is:

(i)  imported, possessed, or transferred for purposes of
immediate human consumption;

(ii)  possessed live no longer than 30 days from the date of
importation or the date of receipt, if acquired from an intrastate
source;

(iii)  held in a tank or aquaria with an effluent that
discharges into a sewage treatment system or other area that
does not drain into any surface water source;

(iv)  never released in any water source, including sewer
systems;

(v)  acquired from a lawful source and documentation of
purchase is retained; and

(vi)  imported and possessed in compliance with applicable
state and federal laws, including the importation requirements
in R657-3-25.

(b)  A certificate of registration is not required to import,
possess, or transfer a dead aquatic animal or its parts classified

as noncontrolled, controlled or prohibited, provided it is:
(i)  imported, possessed, or transferred for purposes of

immediate human consumption;
(ii)  acquired from a lawful source and documentation of

purchase is retained; and
(b)  imported and possessed in compliance with applicable

state and federal laws.

R657-3-12.  Application Procedures -- Fees.
(1)(a)  Initial and renewal applications for certificates of

registration are available from, and must be submitted to, the
Wildlife Registration Office in Salt Lake City or any regional
division office.

(b)  Applications may require a minimum of 45 days for
review and processing from the date the application is received.

(c)  Applications that are incomplete, completed
incorrectly, or submitted without the appropriate fee or other
required information may be returned to the applicant.

(2)(a)  Legal tender in the correct amount must accompany
the application.

(b)  The certificate of registration fee includes a
nonrefundable handling fee.

(c)  Upon request, applicable fees may be waived for
wildlife rehabilitation, educational or scientific activities, or for
state or federal agencies if, in the opinion of the division, the
activity will significantly benefit the division, wildlife, or
wildlife management.

R657-3-13.  Retroactive Effect on Possession.
A person lawfully possessing an animal prior to the

effective date of any species reclassification may receive a
certificate of registration from the division for the continued
possession of that animal where the animal's species
classification has changed hereunder from noncontrolled to
controlled or prohibited.  The certificate of registration shall be
obtained within six months of the reclassification.  If a
certificate of registration is not obtained possession of the
animal thereafter shall be unlawful.

R657-3-14.  Issuance Criteria.
(1)  The following factors shall be considered before the

division may issue or renew a certificate of registration for the
collection, importation, transportation, possession or
propagation of an animal:

(a)  the health, welfare, and safety of the public;
(b)  the health, welfare, safety, and genetic integrity of

wildlife, domestic livestock, poultry, and other animals;
(c)  ecological and environmental impacts;
(d)  the suitability of the applicant's holding facilities;
(e)  the experience of the applicant for the activity

requested; and
(f)  ecological or environmental impact on other states.
(2)  In addition to the criteria provided in Subsection (1),

the division shall use the following criteria for the issuance or
renewal of a certificate of registration for a scientific use of an
animal;

(a)  the validity of the objectives and design;
(b)  the likelihood the project will fulfill the stated

objectives;
(c)  the applicant's qualifications to conduct the research,

including education or experience;
(d)  the adequacy of the applicant's resources to conduct

the study; and
(e)  whether the scientific use is in the best interest of the

animal, wildlife management, education, or the advancement of
science without unnecessarily duplicating previously
documented scientific research.

(3)  In addition to the criteria provided in Subsection (1),
the division may use the following criteria for the issuance or
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renewal of a certificate of registration for an educational use of
an animal:

(a)  the objectives and structure of the educational program;
and

(b)  whether the applicant has written approval from the
appropriate official if the activity is conducted in a school or
other educational facility: and

(c)  whether the individual is in possession of the required
federal permits.

(4)  The division may deny issuing or renewing a certificate
of registration to any applicant, if:

(a)  the applicant has violated any provision of Title 23,
Utah Wildlife Resources Code, Administrative Code R657,
proclamation or guidebook, a certificate of registration, an order
of the Wildlife Board or any other law that when considered
with the functions and responsibilities of collecting, importing,
possessing or propagating an animal bears a reasonable
relationship to the applicant's ability to safely and responsibly
carry out such activities;

(b)  the applicant has previously been issued a certificate of
registration and failed to submit any report or information
required by this rule, the division, or the Wildlife Board;

(c)  the applicant misrepresented or failed to disclose
material information required in connection with the
application; or

(d)  holding the animal at the proposed location violates
federal, state, or local laws.

(5)  The collection or importation and subsequent
possession of an animal may be granted only upon a clear
demonstration that the criteria established in this section have
been met by the applicant.

(6)  The division, in making a determination under this
section, may consider any available facts or information that is
relevant to the issuance or renewal of the certificate of
registration, including independent inquiry or investigation to
verify information or substantiate the qualifications asserted by
the applicant.

(7)  If an application is denied, the division shall provide
the applicant with written notice of the reasons for denial.

(8)  An appeal of the denial of an application may be made
as provided in Section R657-3-37.

R657-3-15.  Amendment to Certificate of Registration.
(1)(a)  If circumstances materially change, requiring a

modification of the terms of the certificate of registration, the
holder may request an amendment by submitting written
justification and supporting information.

(b)  The division may amend the certificate of registration
or deny the request based on the criteria for initial and renewal
applications provided in Section R657-3-14, and, if the request
for an amendment is denied, shall provide the applicant with
written notice of the reasons for denial.

(c)  The division may charge a fee for amending the
certificate of registration.

(d)  An appeal of a request for an amendment may be made
as provided in Section R657-3-37.

(2)  The division reserves the right to amend any certificate
of registration for good cause upon notification to the holder and
written findings of necessity.

(3)(a)  Each holder of a certificate of registration shall
notify the division within 30 days of any change in mailing
address.

(b)  Animals or activities authorized by a certificate of
registration may not be held at any location not specified on the
certificate of registration without prior written permission from
the division.

R657-3-16.  Records and Reports.
(1)(a)  From the date of issuance or renewal of the

certificate of registration, the holder shall maintain complete and
accurate records of any taking, possession, transportation,
propagation, sale, purchase, barter, or importation authorized
pursuant to this rule or the certificate of registration.

(b)  Records must be kept current and shall include the
names, phone numbers, and addresses of persons to whom any
animal has been sold, bartered, or otherwise transferred or
received, and the dates of the transactions.

(c)  The records required under this section must be
maintained for two years from the expiration date of the
certificate of registration.

(2)  Reports of activity must be submitted to the Wildlife
Registration Office as specified on the certificate of registration.

(3)  Failure to submit the appropriate records and reports
may result in denial or suspension of a certificate of registration.

R657-3-17.  Collection, Importation or Possession for
Personal Use.

(1)  A person may collect, import or possess live or dead
animals or their parts for a personal use only as follows:

(a)  Certificates of registration are not issued for the
collection, importation or possession of any live or dead animals
or their parts classified as prohibited, except as provided in
R657-3-36 or the rules and guidebooks of the Wildlife Board.

(b)  A certificate of registration is required for collecting,
importing or possessing any live or dead animals or their parts
classified as controlled, except as otherwise provided by this
rule or the rules and guidebooks of the Wildlife Board.

(c)  A certificate of registration is not required for
collecting, importing or possessing live or dead animals or their
parts classified as noncontrolled.

(2)  Notwithstanding Subsection (1), a person may import
or possess any dead animal or its parts, except as provided in
Section R657-3-8, for personal use without obtaining a
certificate of registration, provided the animal was legally taken,
is held in legal possession, and a valid license, permit, tag,
certificate of registration, bill of sale, or invoice is available for
inspection upon request.

R657-3-18.  Collection, Importation or Possession of a Live
Animal for a Commercial Use.

(1)(a)  A person may not collect or possess a live animal
for a commercial use or commercial venture for financial gain,
unless otherwise provided in the rules and proclamations of the
Wildlife Board.

(b)  Use of brine shrimp for culturing ornamental aquatic
animal species is not a commercial use if the brine shrimp eggs
or cysts are not sold, bartered, or traded and no more than 200
pounds are collected annually.

(2)(a)  A person may import or possess a live animal or
parts thereof classified as non-controlled for a commercial use
or a commercial venture, except native or naturalized species of
animals may not be sold or traded unless they originate from a
captive-bred population.

(b)  Complete and accurate records for native or
naturalized species must be maintained and available for
inspection for two years from the date of transaction,
documenting the date, name, phone number, and address of the
person from whom the animal has been obtained.

(3)(a)  A person may not import, collect or possess a live
animal classified as controlled for a commercial use or
commercial venture, without first obtaining a certificate of
registration.

(b)  A certificate of registration will not be issued to sell or
trade a native or naturalized species of animal classified as
controlled unless it originates from a captive-bred population.

(c)  It is unlawful to transfer a live animal classified as
controlled to a person who does not have a certificate of
registration to possess the animal.
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(d)  Complete and accurate records must be maintained and
available for inspection for two years from the date of
transaction, documenting the date, name, phone number, and
address of the person from whom the animal has been obtained.

(e)  Complete and accurate records must be maintained and
available for inspection for two years from the date of transfer,
documenting the date, name, address and certificate of
registration number of the person receiving the animal.

(4)(a)  A certificate of registration will not be issued for
importing or possessing a live animal classified as prohibited for
a commercial use or commercial venture, except as provided in
Subsection (b) or R657-3-36.

(b)  The division may issue a certificate of registration to a
zoo, circus, amusement park, aviary, aquarium, or film company
to import, collect or possess live species of animals classified as
prohibited if, in the opinion of the division, the importation for
a commercial use is beneficial to wildlife or significantly
benefits the general public without material detriment to
wildlife.

(c)  The division's authority to issue a certificate of
registration to a zoo, circus, amusement park, aquarium, aviary
or film company under this Subsection is restricted to those
facilities that keep the prohibited species of animals in a park,
building, cage, enclosure or other structure for the primary
purpose of public exhibition, viewing, or filming.

(5)  An entry permit, and a certificate of veterinary
inspection are required by the Department of Agriculture to
import a live animal classified as noncontrolled, controlled or
prohibited.

R657-3-19.  Collection, Importation or Possession of Dead
Animals or Their Parts for a Commercial Use.

(1)  Pursuant to Sections 23-13-13 and 23-20-3, a person
may not collect, import or possess any dead animal or its parts
for a commercial use or commercial venture for financial gain,
unless otherwise provided in the rules and proclamations of the
Wildlife Board, or a memorandum of understanding with the
division.

(2)  The restrictions in Subsection (1) do not apply to the
following:

(a)  the commercial use of a dead coyote, jackrabbit,
muskrat, raccoon, or its parts;

(b)  a business entity that has obtained a certificate of
registration from the division to conduct nuisance wildlife
control or carcass removal; and

(c)  dead animals sold or traded for educational use.

R657-3-20.  Collection, Importation or Possession for
Scientific or Educational Use.

(1)  A person may collect, import or possess live or dead
animals or their parts for a scientific or educational use only as
follows:

(a)  Certificates of registration are not issued for collecting,
importing or possessing live or dead animals classified as
prohibited, except as provided in Subsection (b), or R657-3-36.

(b)  The division may issue a certificate of registration to a
university, college, governmental agency, bona fide nonprofit
institution, or a person involved in wildlife research to collect,
import or possess live or dead animals classified as prohibited
if, in the opinion of the division, the scientific or educational use
is beneficial to wildlife or significantly benefits the general
public without material detriment to wildlife.

(2)  A person shall obtain a certificate of registration before
collecting, importing or possessing live or dead animals or their
parts classified as controlled.

(3)  A certificate of registration is not required to collect,
import or possess live or dead animals classified as
noncontrolled.

R657-3-21.  Classification and Specific Rules for Birds.
(1)  The following birds are classified as noncontrolled for

collection, importation and possession:
(a)  Penguins, family Spheniscidae, (All species);
(b)  Megapodes (Mound-builders), family Megapodiidae

(All species);
(c)  Coturnix quail, family Phasianidae (Coturnix spp.);
(d)  Buttonquails, family Turnicidae (All species);
(e)  Turacos (including Plantain eaters and Go-away-birds),

family Musophagidae (All species);
(f)  Pigeons and Doves, family Columbidae (All species not

native to North America);
(g)  Parrots, family Psittacidae (All species not native to

North America);
(h)  Rollers, family Coraciidae (All species);
(i)  Motmots, family Momotidae (All species);
(j)  Hornbills, family Bucerotidae (All species);
(k)  Barbets, families Capitonidae and Rhamphastidae

(Capitoninae) (All species not native to North America;
(l)  Toucans, families Ramphastidae and Rhamphastidae

(Ramphastinae) (All species not native to North America;
(m)  Broadbills, family Eurylaimidae (All species);
(n)  Cotingas, family Cotingidae (All species);
(o)  Honeyeaters, Meliphagidae Family (All species);
(p)  Leafbirds and Fairy-bluebirds, family Irenidae (Irena

spp., Chloropsis spp., and Aegithina spp.);
(q)  Babblers, family Timaliidae (All species);
(r)  White-eyes, family Zosteropidae (All species);
(s)  Sunbirds, family Nectariniidae (All species);
(t)  Sugarbirds, family Promeropidae (All species)
(u)  Weaver finches, family Ploceidae (All species);
(v)  Estrildid finches (Waxbills, Mannikins, and Munias)

family Estrildidae, (Estrildidae) (Estrildinae) (All species); and
(w)  Vidua finches (Indigobirds and Whydahs) family

Viduidae, Estrildidae (Viduinae) (All species);
(x)  Finches and Canaries, family Fringillidae (All species

not native to North America);
(y)  Tanagers (including Swallow-tanager), family

Thraupidae (All species not native to North America); and
(z)  Icterids (Troupials, Blackbirds, Orioles, etc.), family

Icteridae (All species not native to North America, except
Central and South American Cowbirds).

(2)  The following birds are classified as noncontrolled for
collection and possession, and controlled for importation:

(a)  Cowbirds (Molothrus spp.) family Icteridae;
(b)  European Starling, family Sturnidae (Sturnus bulgaris);
(c)  House (English) Sparrow, family Passeridae (Passer

domesticus); and
(d)  Domestic Pigeon (Rock Dove) (Columba livia) family

Columbidae.
(3)  The following birds are classified as prohibited for

collection, importation and possession:
(a)  Ocellated turkey, family Phasianidae, (Meleagris

ocellata).
(4)  All species and subspecies of birds and their parts,

including feathers, not listed in Subsection (1) through
Subsection (3):

(a)  and not listed in Appendix I or II of CITES are
classified as prohibited for collection and controlled for
importation and possession;

(b)  and listed in Appendix I of CITES are classified as
prohibited for collection and importation and controlled for
possession;

(c)  and listed in Appendix II of CITES are classified as
prohibited for collection and controlled for importation and
possession.

(d)  destruction of resident Canada goose eggs and nests is
allowed provided the landowner complies with R657-3-8(3).

(5)  Destruction of resident Canada goose eggs and nests
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is allowed provided the landowner complies with R657-3-8(3).

R657-3-22.  Classification and Specific Rules for Crustaceans
and Mollusks.

(1)  Crustaceans are classified as follows:
(a)  Asiatic (Mitten) Crab, family Grapsidae (Eriocheir, All

species) are prohibited for collection, importation and
possession;

(b)  Brine shrimp, family Mysidae (All species) are
classified as controlled for collection, and noncontrolled for
importation and possession;

(c)  Crayfish, families Astacidae, Cambaridae and
Parastacidae (All species except Cherax quadricarinatus) are
prohibited for collection, importation and possession;

(d)  Pilose crayfish, (Pacificastacus gambelii) is prohibited
for collection, importation, and possession;

(e)  Daphnia, family Daphnidae (Daphnia lumholtzi) is
prohibited for collection, importation and possession;

(f)  Fishhook water flea, family Cercopagidae (Cercopagis
pengoi) is prohibited for collection, importation and possession;
and

(g)  Spiny water flea, family Cercopagidae (Bythotrephes
cederstroemii) is prohibited for collection, importation and
possession.

(h)  Stygobromus utahensis, family Crangonnyctidae is
prohibited for collection, importation and possession.

(2)  Mollusks are classified as follows:
(a)  Family Achatinidae (All species) is prohibited for

collection, importation and possession;
(b)  Brian Head mountainsnail, family Oreohelicidae

(Oreohelix parawanensis) is controlled for collection,
importation and possession;

(c)  Dark falsemussel, (Mytilopsis leucophaeta) family
Dreissenidae is controlled for collection, importation and
possession;

(d)  Deseret mountainsnail, family Oreohelicidae
(Oreohelixperipherica) is controlled for collection, importation
and possession;

(e)  Desert springsnail, (Pyrgulopsis deserta) family
Hydrobiidae is controlled for collection, importation and
possession;

(f)  Desert valvata, (Valvata utahensis) family Valvatidae
is prohibited for collection, importation and possession;

(g)  Eureka mountainsnail, (Oreohelix eurekensis) family
Oreohelicidae is controlled for collection, importation and
possession;

(h)  Fat-whorled pondsnail, (Stagnicola bonnevillensis)
family Lymnaeidae is controlled for collection, importation and
possession;

(i)  Fish Lake physa, (Physella microstriata) family
Physidae is controlled for collection, importation and
possession;

(j)  Fish Springs marshsnail, (Stagnicola pilsbryi) family
Lymnaeidae is prohibited for collection, importation and
possession;

(k)  Floater, (Anodonta spp. All species) family
Anodontidae is controlled for collection, importation and
possession;

(l)  Glossy valvata, (Valvata humeralis) family Valvatidae
is controlled for collection, importation and possession;

(m)  Kanab ambersnail, (Oxyloma kanabense) family
Succineidae is prohibited for collection, importation and
possession;

(n)  Lyrate mountainsnail, (Oreohelix haydeni) family
Oreohelicidae is controlled for collection, importation and
possession;

(o)  New Zealand mudsnail, (Potamopyrgus antipodarum)
family Hydrobiidae is prohibited for collection, importation and
possession;

(p)  Quagga mussel, (Dreissena bugenses) family
Dreissenidae is prohibited for collection, importation and
possession;

(q)  Red-rimmed melania, (Melanoides tuberculatus) family
Thiaridae is prohibited for collection, importation and
possession;

(r)  Springsnails or pyrgs (Prygulopsis spp,. All species)
family Hydrobiidae are controlled for collection, importation
and possession.

(s)  Southern tightcoil, (Ogaridiscus subrupicola) family
Zonitidae is controlled for collection, importation and
possession;

(t)  Spruce snail, (Microphysula ingersolli) family
Thysanophoridae is controlled for collection, importation and
possession;

(u)  Thickshell pondsnail, (Stagnicola utahensis) family
Lymnaeidae is prohibited for collection, importation and
possession;

(v)  Utah physa, (Physella utahensis) family Physidae is
controlled for collection, importation and possession;

(w)  Western pearlshell, (Margaritifera falcata) family
Margaritiferidae is prohibited for collection, importation and
possession;

(x)  Wet-rock physa, (Physella zionis) family Physidae is
controlled for collection, importation and possession;

(y)  Yavapai mountainsnail, (Oreohelix yavapai) family
Oreohelicidae is controlled for collection, importation and
possession; and

(z)  Zebra mussel, (Dreissena polymorpha) family
Dreissenidae is prohibited for collection, importation and
possession.

(3)  All native species and subspecies of crustaceans and
mollusks not listed in Subsection (1) and (2), excluding
ornamental aquatic animal species, are classified as controlled
for collection, importation and possession.

(4)  All nonnative species and subspecies of crustaceans
and mollusks not listed in Subsection (1) and (2), excluding
ornamental aquatic animal species, are classified as prohibited
for collection, importation and possession.

R657-3-23.  Classification and Specific Rules for Fish.
(1)  All species of fish listed in Subsections (2) through

(30) are classified as prohibited for collection, importation and
possession, except:

(a)  Koi, (Cyprinus carpio) family Cyprinidae is prohibited
for collection, and noncontrolled for importation and
possession;

(b)  all species and subspecies of ornamental aquatic
animal species not listed in Subsections (2) through (30) are
classified as prohibited for collection, and noncontrolled for
importation and possession; and

(c)  all native and nonnative species and subspecies of fish
that are not ornamental aquatic animal species and not listed in
Subsections (2) through (30) are classified as prohibited for
collection, and controlled for importation and possession.

(2)  Carp, including hybrids, family Cyprinidae (All
species, except Koi).

(3)  Catfish:
(a)  Blue catfish, (ictalurus furcatus) family Ictaluridae;
(b)  Flathead catfish, (Pylodictus olivaris) family

Ictaluridae;
(c)  Giant walking catfish (airsac), family Heteropneustidae

(All species);
(d)  Labyrinth catfish (walking), family Clariidae (All

species); and
(e)  Parasitic catfish (candiru, carnero) family

Trichomycteridae (All species).
(4)  Herring:
(a)  Alewife, (Alosa pseudoharengus) family Clupeidae;
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and
(b)  Gizzard shad, (Dorosoma cepedianum) family

Clupeidae.
(5)  Killifish, family Fundulidae (All species).
(6)  Pike killifish, (Belonesox belizanus) family

Poeciliidae.
(7)  Minnows:
(a)  Bonytail, (Gila elegans) family Cyprinidae;
(b)  Colorado pikeminnow, (Ptychocheilus lucius) family

Cyprinidae;
(c)  Creek chub, (Semotilus atromaculatus) family

Cyprinidae;
(d)  Emerald shiner, (Notropis athernoides) family

Cyprinidae;
(e)  Humpback chub, (Gila cypha) family Cyprinidae;
(f)  Least chub, (Iotichthys phlegethontis) family

Cyprinidae;
(g)  Northern leatherside chub, (Lepidomeda copei) family

Cyprinidae;
(h)  Red shiner, (Cyprinella lutrensis) family Cyprinidae;
(i)  Redside shiner, (Richardsonius balteatus) family

Cyprinidae;
(j)  Roundtail chub, (Gila robusta) family Cyprinidae;
(k)  Sand shiner, (Notropis stramineus) family Cyprinidae;
(l)  Southern leatherside chub, (Lepidomeda aliciae) family

Cyprinidae;
(m)  Utah chub, (Gila atraria) family Cyprinidae;
(n)  Virgin River chub, (Gila seminuda) family Cyprinidae;

and
(o)  Virgin spinedace, Cyprinidae Family (Lepidomeda

mollispinis).
(p)  Woundfin, (Plagopterus argentissimus) family

Cyprinidae.
(8)  Burbot, (Lota lota) family Lotidae.
(9)  Suckers:
(a)  Bluehead sucker, (Catostomus discobolus) family

Catostomidae;
(b)  Desert sucker, (Catostomus clarki) family

Catostomidae;
(c)  Flannelmouth sucker, (Catostomus latipinnis) family

Catostomidae;
(d)  June sucker, (Chasmistes liorus) family Catostomidae;
(e)  Razorback sucker, (Xyrauchen texanus) family

Catostomidae;
(f)  Utah sucker, (Catostomus ardens) family Catostomidae;

and
(g)  White sucker, (Catostomus commersoni) family

Catostomidae.
(10)  White perch, (Morone americana) family Moronidae.
(11)  Cutthroat trout, (Oncorhynchus clarki) (All

subspecies) family Salmonidae.
(12)  Bowfin, (All species) family Amiidae.
(13)  Bull shark, (Carcharhinus leucas) family

Carcharhinidae.
(14)  Drum (All freshwater species), family Sciaenidae.
(15)  Gar, (All species) family Lepidsosteidae
(16)  Jaguar guapote, (Cichlasoma managuense) family

Cichlidae.
(17)  Lamprey, (All species) family Petromyzontidae.
(18)  Mexican tetra, (Astyanax mexicanus, except blind

form) family Characidae.
(19)  Mooneye, (All species) family Hiodontidae.
(20)  Nile perch, (Lates, luciolates) (All species) family

Centropomidae.
(21)  Northern pike, (Esox lucius) family Esocidae.
(22)  Piranha, (Serrasalmus, All species) family

Characidae.
(23)  Round goby, (Neogobius melanostomus) family

Gobiidae.

(24)  Ruffe, (Gymnocephalus cernuus) family Percidae.
(25)  Snakehead, (All species) family Channidae.
(26)  Stickleback, (All species) family Gasterosteidae.
(27)  Stingray (All freshwater species) family Dasyatidae.
(28)  Swamp eel, (All species) family Synbranchidae.
(29)  Tiger fish or guavinus, (Hoplias malabaricus) family

Erythrinidae.
(30)  Tilapia, (Tilapia and Sarotherodon) (All species)

family Cichlidae.

R657-3-24.  Classification and Specific Rules for Mammals.
(1)  Mammals are classified as follows:
(a)  Monotremes (platypus and spiny anteaters), (All

species) families Ornithorhynchidae and Tachyglossidae are
prohibited for collection, and controlled for importation and
possession;

(b)  Marsupials are classified as follows:
(i)  Virginia opossum, (Didelphis virginiana) family

Didelphidae is noncontrolled for collection, prohibited for
importation and controlled for possession;

(ii)  Wallabies, wallaroos and kangaroos, (All species)
family Macropodidae are prohibited for collection, importation
and possession;

(c)  Bats and flying foxes (All families, All species) (order
Chiroptera), are prohibited for collection, importation and
possession;

(d)  Insectivores (all groups, All species) are controlled for
collection, importation and possession;

(e)  Hedgehogs (Erinaceidae) except white bellied
hedgehogs are controlled for collection, importation and
possession;

(f)  Shrews,(Sorex spp. and Notisorex spp.) family
Sorcidae are controlled for collection, importation and
possession;

(g)  Anteaters, sloths and armadillos (All families, All
species) (order Xenartha), are prohibited for collection, and
controlled for importation and possession;

(h)  Aardvark (Orycteropus afer) family Orycteropodidae
is prohibited for collection, and controlled for importation and
possession;

(i)  Pangolins or scaly anteaters (Manis spp.,) (order
Philodota) are prohibited for collection and importation, and
controlled for possession;

(j)  Tree shrews (All species) family Tupalidae are
prohibited for collection, and controlled for importation and
possession;

(k)  Lagomorphs (rabbits,hares and pikas) are classified as
follows:

(i)  Jackrabbits, (Lepus spp.) family Leporidae are
noncontrolled for collection, and controlled for importation and
possession;

(ii)  Cottontails, (Syvilagus spp.) family Leporidae are
prohibited for collection, and controlled for importation and
possession;

(iii)  Pygmy rabbit, (Brachylagus idahoensis) family
Leporidae is prohibited for collection, and controlled for
importation and possession;

(iv)  Snowshoe hare, (Lepus americanus) family Leporidae
is prohibited for collection, and controlled for importation and
possession;

(v)  Pika, (Ochotona princeps) family Ochotonidae is
controlled for collection, importation and possession;

(l)  Elephant shrews (All species) family Macroscelididae
are prohibited for collection, and controlled for importation and
possession;

(m)  Rodents (order Rodentia) are classified as follows:
(i)  Beaver, (Castor canadensis) family Castoridae is

controlled for collection, importation and possession;
(ii)  Muskrat, (Ondatra zibethicus) family Muridae are
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noncontrolled for collection, and controlled for importation and
possession;

(iii)  Deer mice and related species, (Peromyscus spp.)
family Muridae are controlled for collection, importation and
possession;

(iv)  Grasshopper mice, (Onychomys spp.) family Muridae
are controlled for collection, importation and possession;

(v)  Voles (All genera and species), family Muridae,
subfamily Microtinae are controlled for collection, importation
and possession;

(vi)  Western harvest mouse, (Reithrodontomys megalotis)
family Muridae is controlled for collection, importation and
possession;

(vii)  Woodrats, (Neotoma spp.) family Muridae are
controlled for collection, importation and possession;

(viii)  Nutria or coypu, (Myocastor coypus) family
Myocastoridae is noncontrolled for collection, prohibited for
importation and controlled for possession;

(ix)  Pocket gophers (All species, except the Idaho pocket
gopher (Thomomys idahoensis)) family Geomyidae are
noncontrolled for collection, and controlled for importation and
possession;

(x)  Pocket mice, (Perognathus spp. and Chaetodipus
intermedius) family Heteromyidae are controlled for collection,
importation and possession;

(xi)  Dark kangaroo mouse, (Microdipodops pallidus)
family Heteromyidae is controlled for collection, importation
and possession;

(xii)  Kangaroo rats, (Dipodomys spp.) family
Heteromyidae are controlled for collection, importation and
possession;

(xiii)  Abert's squirrel, (Sciurus aberti) family Sciuridae is
prohibited for collection, importation and possession;

(xiv)  Black-tailed prairie dog, (Cynomys ludovicianus)
family Sciuridae is controlled for collection, and prohibited for
importation and possession;

(xv)  Gunnison's prairie dog, (Cynomys gunnisoni) family
Sciuridae is controlled for collection, importation and
possession;

(xvi)  Utah prairie dog, (Cynomys parvidens) family
Sciuridae is controlled for lethal take, and prohibited for live
collection, importation and possession;

(xvii)  White-tailed prairie dog, (Cynomys leucurus) family
Sciuridae is controlled for collection, importation and
possession;

(xviii)  Chipmunks, All species except yellow-pine
chipmunk (Neotamias amoenus) family Sciuridae are
noncontrolled for collection, and controlled for importation and
possession;

(xix)  Yellow-pine chipmunk, (neotamias amoenus) family
Sciuridae is controlled for collection, importation and
possession;

(xx)  Northern flying squirrel, (Glaucomys sabrinus) family
Sciuridae is controlled for collection, importation and
possession;

(xxi)  Southern flying squirrel, (Glaucomys volans) family
Sciuridae is prohibited for collection, importation and
possession;

(xxii)  Fox squirrel or eastern fox squirrel (Sciurus niger)
family Sciuridae is prohibited for collection, importation, and
possession;

(xxiii)  Ground squirrel and rock squirrel, and antelope
squirrels (All species, All genera), family Sciuridae are
controlled for collection, importation and possession, except
nuisance squirrels which are noncontrolled for collection;

(xxiv)  Red squirrel, (Tamiasciurus hudsonicus) family
Sciuridae are controlled for collection, importation and
possession, except for nuisance animals, which are
noncontrolled for collection;

(xxv)  Yellow-bellied marmot, (Marmota flaviventris)
family Sciuridae is controlled for collection, importation and
possession;

(xxvi)  Western jumping mouse, (Zapus princeps) family
Zapodidae is controlled for collection, importation and
possession;

(xxvii)  Porcupine, (Erethizon dorsatum) family
Erethizontidae is controlled for collection, importation and
possession;

(xxviii)  Degus and other South American rodents, family
Octodontidae (All species) are prohibited for collection,
importation and possession;

(xxvix)  Dormice, families Gliridae and Selevinidae (All
species) are prohibited for collection, importation and
possession;

(xxx)  African pouched rats, family Muridae (All species)
are prohibited for collection, importation and possession;

(xxxi)  Jirds, (Meriones spp.) family Muridae are
prohibited for collection, importation and possession;

(xxxii)  Mice, (All species of Mus) family Muridae, except
Mus musculus are prohibited for collection, importation and
possession;

(xxxiii)  Spiny mice, (Acomys spp.) family Muridae are
prohibited for collection, importation and possession;

(xxxiv)  Hyraxes (All species) family Procaviidae are
prohibited for collection, and controlled for importation and
possession;

(xxxv)  Idaho pocket gopher, (Thomomys idahoensis)
family Geomyidae is controlled for collection, importation and
possession.

(n)  Hoofed mammals (Artiodactyla and Perissodactyla) are
classified as follows:

(i)  American bison or "buffalo" wild and free ranging,
(Bos bison) family Bovidae is prohibited for collection,
importation and possession;

(ii)  Collared peccary or javelina, (Tayassu tajacu) family
Tayassuidae is prohibited for collection, importation and
possession;

(iii)  Axis deer, (Cervus axis) family Cervidae is prohibited
for collection, importation and possession;

(iv)  Caribou, wild and free ranging, (Rangifer tarandus)
family Cervidae is prohibited for collection, importation and
possession;

(v)  Caribou, captive-bred, (Rangifer tarandus) family
Cervidae is prohibited for collection, and controlled for
importation and possession;

(vi)  Elk or red deer (Cervus elaphus), wild and free
ranging, family Cervidae is prohibited for collection,
importation and possession;

(vii)  Fallow deer, (Cervus dama), wild and free ranging,
family Cervidae is prohibited for collection, importation and
possession;

(viii)  Fallow deer, (Cervus dama) captive-bred, family
Cervidae is prohibited for collection, and controlled for
importation and possession;

(ix)  Moose, (Alces alces) family Cervidae is prohibited for
collection, importation and possession;

(x)  Mule deer, (Odocoileus hemionus) family Cervidae is
prohibited for collection, importation and possession;

(xi)  White-tailed deer (Odocoileus virginianus), family
Cervidae is prohibited for collection, importation and
possession;

(xii)  Rusa deer, (Cervus timorensis) family Cervidae is
prohibited for collection, importation and possession;

(xiii)  Sambar deer, (Cervus unicolor) family Cervidae is
prohibited for collection, importation and possession;

(xiv)  Sika deer, (Cervus nippon) family Cervidae is
prohibited for collection, importation and possession;

(xv)  Muskox, (Ovibos moschatus), wild and free ranging,
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family Bovidae is prohibited for collection, importation and
possession;

(xvi)  Muskox, (Ovibos moschatus), captive-bred, family
Bovidae is prohibited for collection, and controlled for
importation and possession;

(xvii)  Pronghorn, (Antilocapra americana) family
Antilocapridae is prohibited for collection, importation and
possession;

(xviii)  Barbary sheep or aoudad, (Ammotragus lervia)
family Bovidae is prohibited for collection, importation and
possession;

(xix)  Bighorn sheep (Ovis canadensis) (including
hybrids)family Bovidae are prohibited for collection,
importation and possession;

(xx)  Dall's and Stone's sheep (Ovis dalli) (including
hybrids) family Bovidae are prohibited for collection,
importation and possession;

(xxi)  Exotic wild sheep (including mouflon, Ovis
musimon; Asiatic or red sheep, Ovis orientalis;urial, Ovis
vignei;argali, Ovis ammon; and snow sheep, Ovis nivicola),
including hybrids, family Bovidae are prohibited for collection,
importation and possession;

(xxii)  Rocky Mountain goat, (Oreamnos americanus)
family Bovidae is prohibited for collection, importation and
possession;

(xxiii)  Ibex, (Capra ibex) family Bovidae is prohibited for
collection, importation and possession;

(xxiv)  Wild boar or pig (Sus scrofa), including hybrids, are
prohibited for collection, importation and possession;

(o)  Carnivores (Carnivora) are classified as follows:
(i)  Bears, (All species) family Ursidae are prohibited for

collection, importation and possession;
(ii)  Coyote, (Canis latrans) family Canidae is prohibited

for importation, and is controlled by the Utah Department of
Agriculture for collection and possession;

(iii)  Fennec, (Vulpes zerda) family Canidae is prohibited
for collection, importation and possession;

(iv)  Gray fox, (Urocyon cinereoargenteus) family Canidae
is prohibited for collection, importation and possession;

(v)  Kit fox, (Vulpes macotis) family Canidae is prohibited
for collection, importation and possession;

(vi)  Red fox, (Vulpes vulpes) family Canidae, as applied
to animals in the wild or taken from the wild, is noncontrolled
for lethal take and prohibited for live collection, possession, or
importation;

(vii)  Gray wolf, (Canis lupus) except hybrids with
domestic dogs, family Canidae is prohibited for collection,
importation and possession;

(viii)  Wild Cats (All species, including hybrids) family
Felidae are prohibited for collection, importation, and
possession;

(ix)  Bobcat, (Lynx rufus) wild and free ranging, family
Felidae is prohibited for collection, importation and possession;

(x)  Bobcat, (Lynx rufus) captive-bred, family Felidae is
prohibited for collection, and controlled for importation and
possession;

(xi)  Cougar, puma or mountain lion, (Puma concolor)
family Felidae is prohibited for collection, importation and
possession;

(xii)  Canada lynx, (Lynx lynx) wild and free ranging,
family Felidae is prohibited for collection, importation and
possession;

(xiii)  Eurasian lynx, (Lynx lynx) captive-bred, family
Felidae is prohibited for collection, and controlled for
importation and possession;

(xiv)  American badger, (Taxidea taxus) family Mustelidae
is prohibited for collection, importation and possession;

(xv)  Black-footed ferret, (Mustela nigripes) family
Mustelidae is prohibited for collection, importation or

possession;
(xvi)  Ermine, stout, or short-tailed weasel, (Mustela

erminea) family Mustelidae is prohibited for collection,
importation and possession;

(xvii)  Long-tailed weasel (Mustela frenata) family
Mustelidae is prohibited for collection, importation and
possession;

(xviii)  American marten, (Martes americana) wild and free
ranging, family Mustelidae is prohibited for collection,
importation and possession;

(xix)  American marten, (Martes americana) captive-bred,
family Mustelidae is prohibited for collection, controlled for
importation and possession;

(xx)  American mink, (Neovison vison) except domestic
forms, family Mustelidae is prohibited for collection,
importation and possession;

(xxi)  Northern river otter, (Lontra canadensis) family
Mustelidae is prohibited for collection, importation and
possession;

(xxii)  Striped skunk, (Mephitis mephitis) family
Mephitidae is prohibited for collection, importation, and
possession, except nuisance skinks, which are noncontrolled for
collection;

(xxiii)  Western spotted skunk, (Spilogale gracilis) family
Mephitidae is prohibited for collection, importation, and
possession;

(xxiv)  Wolverine ,(Gulo gulo) family Mustelidae is
prohibited for collection, importation and possession;

(xxv)  Coatis, (Nasua spp. and Nasuella spp.) family
Procyonidae are prohibited for collection, importation and
possession;

(xxvi)  Kinkajou, (Potos flavus) family Procyonidae is
prohibited for collection, importation and possession;

(xxvii)  Northern Raccoon, (Procyon lotor) family
Procyonidae is prohibited for importation, and controlled by the
Department of Agriculture for collection and possession;

(xxviii)  Ringtail, (Bassariscus astutus) family Procyonidae
is prohibited for collection, importation and possession;

(xxix)  Civets, genets and related forms, (All species)
family Viverridae are prohibited for collection, importation and
possession;

(p)  Primates are classified as follows:
(i)  Lemurs, (All species) family Lemuridae are prohibited

for collection, importation and possession;
(ii)  Dwarf and mouse lemurs, (All species) family

Cheirogaleidae are prohibited for collection, importation and
possession;

(iii)  Indri and sifakas, (All species) family Indriidae are
prohibited for collection, importation and possession;

(iv)  Aye aye, (Daubentonia madagasciensis) family
Daubentonidae is prohibited for collection, importation and
possession;

(v)  Bush babies, pottos and lorises, (All species) family
Lorisidae are prohibited for collection, importation and
possession;

(vi)  Tarsiers, (All species) family Tarsiidae are prohibited
for collection, importation and possession;

(vii)  New World monkeys, (All species) family Cebidae
are prohibited for collection, importation and possession;

(viii)  Marmosets and tamarins, (All species) family
Callitrichidae are prohibited for collection, importation and
possession;

(ix)  Old-world monkeys, (All species) which includes
baboons and macaques, family Cercopithecidae are prohibited
for collection, importation and possession;

(x)  Great apes (All species), which include gorillas,
chimpanzees and orangutans, family Hominidae are prohibited
for collection, importation and possession;

(xi)  Lesser apes (Siamang and gibbons, All species),
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family Hylobatidae are prohibited for collection, importation
and possession;

(2)  All species and subspecies of mammals and their parts,
not listed in Subsection (1):

(a)  and not listed in Appendix I or II of CITES are
classified as prohibited for collection and controlled for
importation and possession;

(b)  and listed in Appendix I of CITES are classified as
prohibited for collection and importation and controlled for
possession;

(c)  and listed in Appendix II of CITES are classified as
prohibited for collection and controlled for importation and
possession.

R657-3-25.  Importation of Animals into Utah.
(1)  As provided in Rule R58-1, the Department of

Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number before any live animal
may be imported into Utah.

(2)(a)  All live aquatic animals, including marine aquatic
animals, imported into Utah and not destined for an aquaculture
facility or fee fishing facility must be accompanied by the
following documentation:

(i)  common or scientific names of the aquatic animals;
(ii)  name and address of the consignor and consignee;
(iii)  origin of shipment;
(iv)  final destination;
(v)  number of aquatic animals shipped; and
(vi)  certificate of veterinary inspection, Utah entry permit

number issued by the Utah Department of Agriculture and Food,
and any other health certifications.

(b)  A person may import live fish destined for an
aquaculture facility or fee fishing facility only as provided by
Title 4, Chapter 37, Aquaculture Act and the rules promulgated
there under.

(3)  Subsection (2)(a) does not apply to dead fish or
crayfish caught in Lake Powell, Bear Lake, or Flaming Gorge
reservoirs under the authority of a valid fishing license and in
accordance with Rule R657-13 and the proclamation of the
Wildlife Board for taking fish and crayfish.

R657-3-26.  Transporting Live Animals Through Utah.
(1)  Any controlled or prohibited species of animal may be

transported through Utah without a certificate of registration if:
(a)  the animal remains in Utah no more than 72 hours; and
(b)  the animal is not sold, transferred, exhibited, displayed,

or used for a commercial venture while in Utah; and
(c)  the animal is a raptor used for falconry purposes in

compliance with the requirements in R657-20.
(2)  A certificate of veterinary inspection is required from

the state of origin as provided in Rule R58-1 and proof of legal
possession must accompany the animal.

(3)  If delays in transportation arise, an extension of the 72
hours may be requested by contacting the Wildlife Registration
Office in Salt Lake City.

(4)  None of the provisions in this section will be construed
to supersede R657-20-14 and R657-20-30.

R657-3-27.  Importing Animals into Utah for Processing.
(1)  A person shipping animals directly to a state or

federally regulated establishment for immediate euthanasia and
processing is not required to obtain a certificate of registration
or certificate of veterinary inspection provided the animals or
their parts are accompanied by a waybill or other proof of legal
ownership describing the animals, their source, and indicating
the destination.

(2)  Any water used to hold or transport fish may not be
emptied into a stream, lake, or other natural body of water.

R657-3-28.  Transfer of Possession.
(1)  A person may possess an animal classified as

prohibited or controlled only after applying for and obtaining a
certificate of registration from the division or Wildlife Board as
provided in this rule.

(2)  Any person who possesses an animal classified as
prohibited or controlled may transfer possession of that animal
only to a person who has first applied for and obtained a
certificate of registration for that animal from the division or
Wildlife Board.

(3)  The division may issue a certificate of registration
granting the transfer and possession of that animal only if the
applicant meets the issuance criteria provided in Section R657-
3-14.

(4)  A certificate of registration does not provide the holder
any rights of succession.

R657-3-29.  Propagation.
(1)  A person may propagate animals classified as

noncontrolled for possession.
(2)  A person may propagate animals classified as

controlled for possession only after obtaining a certificate of
registration from the division, or as otherwise authorized in
Sections R657-3-30, R657-3-31, and R657-3-32.

(3)  A person may not propagate animals classified as
prohibited for possession, except as authorized in Sections
R657-3-30, R657-3-31, R657-3-32, and R657-3-36.

R657-3-30.  Propagation of Raptors.
(1)  A person may propagate raptors only as provided in

this section, R657-20-30, and 50 CFR 21.30, 2011 which are
incorporated herein by reference.  All applicants for captive
breeding permits must become familiar with this rule and other
applicable state and federal regulations.

(2)  A person must apply for a federal raptor propagation
permit and a certificate of registration from the division to
propagate raptors.

(3)  If the applicant requests authority to use raptors taken
from the wild, the division's avian program coordinator must
determine the following:

(a)  whether issuance of the permit would have significant
effect on any wild population of raptors;

(b)  the length of time the wild caught raptor has been in
captivity;

(c)  whether suitable captive stock is available; and
(d)  whether wild stock is needed to enhance the genetic

variability of captive stock; and
(e)  whether a federal permit to use a wild caught raptor for

propagation has been issued.
(4)  Raptors may not be taken from the wild for captive

breeding, except as provided in Subsection (3) and R657-20-30.
(5)  A person must obtain authorization from the division

before importing raptors or raptor semen into Utah.  The
authorization shall be noted on the certificate of registration.

(6)  A person may sell a captive-bred raptor properly
marked with a band approved by the U.S. Fish and Wildlife
Service or issued by the U.S. Fish and Wildlife Service to a
resident raptor breeder or falconer who has a valid Utah
falconry certificate of registration or to a nonresident state and
federally licensed apprentice, general or master class falconer or
raptor breeder.

(7)  A permittee may not purchase, sell or barter any raptor
eggs, any raptors taken from the wild, any raptor semen
collected from the wild, or any raptors hatched from eggs taken
from the wild.

(8)  A raptor imported into Utah is required to have:
(a)  a certificate of veterinary inspection from the state,

tribe, country or territory of origin; and
(b)  an import authorization number issued through the
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Utah Department of Agriculture and Food.
(9)  A permittee may use raptors held in possession for

propagation in the sport of falconry only if such use is
designated on both the permittee's propagation permit and the
falconry certificate of registration.

(a)  Formal approval from the division is required to
transfer a raptor from a falconry certificate of registration to
propagation use that exceeds 8 months in duration.

(b)  A licensed raptor propagator may temporarily possess
and use a falconry raptor for propagation without division
approval, provided the propagator possesses;

(i)  a signed and dated statement from the falconer
authorizing the temporary possession; and

(ii)  a copy of the falconer's original FWS Form 3-186A for
that raptor.

(10)  Raptors considered unsuitable for release to the wild
from rehabilitation projects, and certified as not releasable by
the rehabilitator and a licensed veterinarian, may be placed with
a licensed propagator upon written request to the division from
the licensed propagator that is endorsed by the rehabilitator and
in concurrence with the U.S. Fish and Wildlife Service.

(11)  A copy of the propagator's annual report of activities
required by the U.S. Fish and Wildlife Service must be sent to
the division as specified on the certificate of registration.

(12)  None of the provisions in this section will be
construed to supersede R657-20-30.

R657-3-31.  Propagation of Bobcat, Lynx, and Marten.
(1)(a)  A person may propagate captive-bred bobcat, lynx

(Canada and/or Eurasian), or American marten only after
obtaining a certificate of registration from the division.

(b)  The certificate of registration must be renewed
annually.

(c)  Renewal of a certificate of registration will be subject
to submission of a report indicating:

(i)  the number of progeny produced;
(ii)  the animal's disposition; and
(iii)  a certificate of inspection by a licensed veterinarian

verifying that the animals are maintained under healthy and
nutritionally adequate conditions.

(2)(a)  Any person engaged in propagation must keep at
least one male and one female in possession.

(b)  Live bobcat, lynx, and American marten may not be
obtained from the wild for use in propagation.

(c)  Bobcat, lynx, and American marten held for
propagation shall not be maintained as pets and shall not be
declawed or defanged.

(3)  The progeny and descendants of any bobcat, lynx, or
American marten may be pelted or sold.

(4)(a)  If any bobcat, lynx, or American marten is sold live
to a person residing in Utah, the purchaser must have first
obtained a certificate of registration from the division and must
show proof of this fact to the seller.

(b)  The offense of selling or transferring a live bobcat,
lynx, or American marten to a person who has not obtained a
certificate of registration shall be punishable against both the
transferor and the transferee.

(5)(a)  Each pelt must have attached to it a permanent
possession tag before being sold, bartered, traded, or transferred
to another person.

(b)  Permanent possession tags may be obtained at any
regional division office and shall be affixed to the pelt by a
division employee.

(6)  The progeny of bobcat, lynx, or American marten may
not be released to the wild.

(7)  Nothing in this section shall be construed to allow a
person holding a certificate of registration for propagation to use
or possess a bobcat, lynx, or American marten for any purpose
other than propagation without express authorization on the

certificate of registration.

R657-3-32.  Propagation of Caribou, Fallow Deer, Musk-ox,
and Reindeer.

(1)(a)  A person may propagate captive-bred caribou,
fallow deer, musk-ox, or reindeer only after obtaining a
certificate of registration from the division.

(b)  The certificate of registration must be renewed
annually.

(c)  Renewal of a certificate of registration will be subject
to submission of a report indicating;

(i)  the disposition of each animal held in possession during
the year; and

(ii)  a certificate of inspection by a licensed veterinarian
verifying that the animals are maintained under healthy and
nutritionally adequate conditions.

(2)(a)  If any live caribou, fallow deer, musk-ox, or
reindeer is sold, traded, or given to another person as a gift in
Utah, the purchaser must have first obtained a certificate of
registration from the division and must show proof of this fact
to the seller.

(b)  The offense of selling or transferring a live caribou,
fallow deer, musk-ox, or reindeer to a person who has not
obtained a certificate of registration shall be punishable against
both the transferor and the transferee.

(3)  If, at any time, the division determines that the
possession or propagation of caribou, fallow deer, musk-ox, or
reindeer has a significantly detrimental effect to the health of
any population of wildlife, the division may:

(a)  terminate the authorization for propagation; and
(b)  require the removal or destruction of the animals at the

owner's expense.

R657-3-33.  Violations.
(1)  Any violation of this rule shall be punishable as

provided in Section 23-13-11.
(2)  Nothing in this rule shall be construed to supersede

any provision of Title 23, of Utah Code which establishes a
penalty greater than an infraction.  Any provision of this rule
which overlaps a provision of Title 23 is intended only as a
clarification or to provide greater specificity needed for the
administration of the provisions of this rule.

R657-3-34.  Division Responsibilities.
(1)  The division, in consultation with the Department of

Agriculture and Food and the Department of Health, will be
responsible for:

(a)  reviewing:
(i)  petitions to reclassify species and subspecies of

animals; and
(ii)  requests for variances to this rule; and
(b)  making recommendations to the Wildlife Board.
(2)  The division shall require a fee for the submission of

a request provided in Section R657-3-35 and R657-3-36.

R657-3-35.  Request for Species Reclassification.
(1)  A person may request to change the classification of a

species or subspecies of animal provided in this rule.
(2)  A request for reclassification must be made to the

division by submitting an application for reclassification.
(3)(a)  The application shall include:
(i)  the petitioner's name, address, and phone number;
(ii)  the species or subspecies for which the application is

made;
(iii)  the name of all interested parties known by the

petitioner;
(iv)  the current classification of the species or subspecies;
(v)  a statement of the facts and reasons forming the basis

for the reclassification; and
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(vi)  copies of scientific literature or other evidence
supporting the change in classification.

(b)  In addition to the information required under
Subsection (a), the applicant must provide any information
requested by the division necessary to formulate a
recommendation to the Wildlife Board.

(4)(a)  The division shall, within a reasonable time,
consider the request for reclassification and shall submit its
recommendation to the Wildlife Board.

(b)  The division shall send a copy of its recommendation
to the applicant and other interested parties specified on the
application.

(5)(a)  At the next available Wildlife Board meeting, the
Wildlife Board shall:

(i)  consider the division recommendation; and
(ii)  any information provided by the applicant or other

interested parties.
(b)  The Wildlife Board shall approve or deny the request

for reclassification based on the issuance criteria provided in
Section R657-3-14.

(6)  A change in species classification shall be made in
accordance with Title 63, Chapter 46a, Administrative
Rulemaking Act.

R657-3-36.  Request for Variance.
(1)  A person may request a variance to this rule for the

collection, importation, propagation, or possession of an animal
classified as prohibited under this rule by submitting a variance
request to the division.

(2)(a)  A variance request shall include the following:
(i)  the name, address, and phone number of the person

making the request;
(ii)  the species or subspecies of animal and associated

activities for which the request is made; and
(iii)  a statement of the facts and reasons forming the basis

for the variance.
(b)  In addition to the information required under

Subsection (a), the person making the request must provide any
information requested by the division necessary to formulate a
recommendation to the Wildlife Board.

(3)  The division shall, within a reasonable time, consider
the request and shall submit its recommendation to the Wildlife
Board.

(4)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(a)  consider the division recommendation; and
(b)  any information provided by the person making the

request.
(5)(a)  The Wildlife Board shall approve or deny the

request based on the issuance criteria provided in Section R657-
3-14.

(b)  If the request applies to a broad class of persons and
not to the unique circumstances of the applicant, the Wildlife
Board shall consider changing the species classification before
issuing a variance to this rule.

(6)(a)  If the request is approved, the Wildlife Board may
impose any restrictions on the person making the request
considered necessary for that person to maintain the standards
upon which the variance is made.

(b)  Any restrictions imposed on the person making the
request shall be included in writing on the certificate of
registration which shall be signed by the person making the
request before its issuance.

R657-3-37.  Appeal of Certificate of Registration Denial.
(1)  A person may appeal the division's denial of a

certificate of registration by submitting an appeal request
consistent with R657-2.

(2)  The request must be made within 30 days after the date

of the denial.

KEY:  wildlife, animal protection, import restrictions,
zoological animals
August 9, 2018 23-14-18
Notice of Continuation February 27, 2018 23-14-19

23-20-3
23-13-14

63G-7-101 et seq.
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R657.  Natural Resources, Wildlife Resources.
R657-41.  Conservation and Sportsman Permits.
R657-41-1.  Purpose and Authority.

(1)  Under the authority of Section 23-14-18 and 23-14-19,
this rule provides the standards and procedures for issuing:

(a)  conservation permits to conservation organizations for
auctionto the highest bidder at fund-raising events;

(b)  sportsman permits;
(c)  Special Antelope Island State Park Conservation

Permits to a conservation organization for auction to the highest
bidder at the annual wildlife exposition held pursuant to R657-
55; and

(d)  Special Antelope Island State Park Limited Entry
Permits to successful applicants through a general drawing
conducted by the division.

(2)  The division and conservation organizations shall use
all revenue derived from conservation permits under
Subsections R657-41-9(4) and (5)(b) for the benefit of species
for which conservation permits are issued, unless the division
and conservation organization mutually agree in writing that
there is a higher priority use for other species of protected
wildlife.

R657-41-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.

(2) In addition:
(a)  "Area Conservation Permit" means a permit issued for

a specific unit or hunt area for a conservation permit species,
and may include an extended season, or legal weapon choice, or
both, beyond the season, except area turkey permits are valid
during any season option and are valid in any open area during
general season hunt.

(i)  Area conservation permits issued for limited entry units
are not valid on cooperative wildlife management units
authorized for the same species of wildlife as the area
conservation permit.

(ii)  Notwithstanding Subsection (a), area conservation
permits issued for turkey are not valid during the youth general
season hunt unless the holder qualifies as a youth.

(b)  "Conservation Organization" means a nonprofit
chartered institution, foundation, or association founded for the
purpose of promoting the protection and preservation of one or
more conservation permit species and has established tax
exempt status under 26 U.S.C. Section 501(c)(3), as amended.

(c)  "Conservation Permit" means any harvest permit
authorized by the Wildlife Board and issued by the division for
purposes identified in Section R657-41-1.

(d)  "Conservation Permit Species" means the species for
which conservation permits may be issued and includes deer,
elk, pronghorn, moose, bison, mountain goat, Rocky Mountain
bighorn sheep, desert bighorn sheep, wild turkey, cougar, and
black bear.

(e)  "Multi-Year Conservation Permit" means a
conservation permit awarded to an eligible conservation
organization pursuant to R657-41-7 for three consecutive years
for auction to the highest bidder at fund-raising events.

(f)  "Retained Revenue" means 60% of the revenue raised
by a conservation organization from auctioning conservation
permits that the organization retains for eligible projects,
including interest earned thereon less standard banking fees
assessed on the account.

(g)  "Special Antelope Island State Park Conservation
Permit" means a permit authorized by the Wildlife Board to hunt
bighorn sheep or mule deer on Antelope Island State Park which
is issued pursuant to R657-41-12.

(h)  "Special Antelope Island State Park Limited Entry
Permit" means a permit authorized by the Wildlife Board to hunt
bighorn sheep or mule deer on Antelope Island State Park which
is issued by the division in a general drawing, requiring all

applicants to pay an application fee and the successful applicant
the cost of the permit.

(i)  "Sportsman Permit" means a permit which allows a
permittee to hunt during the applicable season dates specified in
Subsection (k), and which is authorized by the Wildlife Board
and issued by the division in a general drawing, requiring all
applicants to pay an application fee and the successful applicant
the cost of the permit.

(j)  "Single Year Conservation Permit" means a
conservation permit awarded to an eligible conservation
organization pursuant to R657-41-6 for one year for auction to
the highest bidder at fund-raising events.

(k)  "Statewide Conservation Permit" means a permit
issued for a conservation permit species that allows a permittee
to hunt:

(i)  big game species on any open unit with archery
equipment during the general archery season published in the
big game guidebooks for the unit beginning before September
1, and with any weapon from September 1 through December
31, except pronghorn and moose from September 1 through
November 15 and deer, elk from September 1 through January
15, and bison from August 1 through January 31;

(ii)  two turkeys on any open unit from April 1 through
May 31;

(iii)  bear on any open unit during the season authorized by
the Wildlife Board for that unit;

(iv)  cougar on any open unit during the season authorized
by the Wildlife Board for that unit and during the season dates
authorized by the Wildlife Board on any harvest objective unit
that has been closed by meeting its objective;

(v)  Antelope Island is not an open unit for hunting any
species of wildlife authorized by a conservation or sportsman
permit, except for the Special Antelope Island State Park
Conservation Permits and the Special Antelope Island State
Park Limited Entry Permits; and

(vi)  Rocky Mountain bighorn sheep on any open unit,
excluding the Box Elder, Pilot Mountain sheep unit, which is
closed to both the Sportsman permit holder and the Statewide
conservation permit holder every year.

(l)  "Permit voucher" or "voucher" means an authorization
issued by the division that entitles the designated holder to
purchase the hunting permit specified in the authorization.

R657-41-3.  Determining the Number of Conservation and
Sportsman Permits.

(1)  The number of conservation permits authorized by the
Wildlife Board shall be based on:

(a)  the species population trend, size, distribution, and
long-term health;

(b)  the hunting and viewing opportunity for the general
public, both short and long term; and

(c)  the potential revenue that will support protection and
enhancement of the species.

(2)  One statewide conservation permit may be authorized
for each conservation permit species.

(3)  A limited number of area conservation permits may be
authorized as follows:

(a)  the potential number of multi-year and single year
permits available for Rocky Mountain bighorn sheep and desert
bighorn sheep, assigned to a hunt area or combination of hunt
areas, will be calculated based on the number permits issued the
year prior to the permits being awarded using the following rule:

(i)  5-14 public permits = 1 conservation permit, 15-24
public permits = 2 conservation permits, 25-34 public permits
= 3 conservation permits, 35-44 permits = 4 conservation
permits, 45-54 public permits = 5 conservation permits, 55-64
= 6 conservation permits, 65-74 public permits = 7 conservation
permits and >75 public permits = 8 conservation permits.

(b)  the potential number of multi-year and single year
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permits available for the remaining conservation permit species,
for any unit or hunt area, will be calculated based on the number
permits issued the year prior to the permits being awarded using
the following rule:

(i)  11-30 public permits = 1 conservation permit, 31-50
public permits = 2 conservation permits, 51-70 public permits
= 3 conservation permits, 71-90 permits = 4 conservation
permits, 91-110 public permits = 5 conservation permits, 111-
130 = 6 conservation permits, 131-150 public permits = 7
conservation permits and >150 public permits = 8 conservation
permits.

(4)  The number of conservation permits may be reduced
if the number of public permits declines during the time period
for which multi-year permits were awarded.

(5)  The actual number of conservation and sportsman
permits available for use will be determined by the Wildlife
Board.

(6)  Area conservation permits shall be deducted from the
number of public drawing permits.

(7)  One sportsman permit shall be authorized for each
statewide conservation permit authorized.

(8)  All area conservation permits are eligible as multi-year
permits, except the division may designate some area
conservation permits as single year permits based on the
applications received for single year permits.

(9)  All statewide permits will be multi-year permits.

R657-41-4.  Eligibility for Conservation Permits.
(1)  Statewide and area conservation permits may be

awarded to eligible conservation organizations for auction to the
highest bidder at fund-raising events.

(2)  To be eligible for multi-year conservation permits, a
conservation organization must have generated in conservation
permit sales during the previous three-year period at least one
percent of the total revenue generated by all conservation
organizations in conservation permit sales during the same
period.  Conservation organizations eligible for multi-year
permits may not apply for single year permits, and conservation
organizations ineligible for multi-year permits may only apply
for single year permits.

(3)  Conservation organizations applying for single year
permits may not:

(a)  bid for or obtain conservation permits if any employee,
officer, or board of directors member of the conservation
organization is an employee, officer, or board of directors
member of any other conservation organization that is
submitting a bid for single year conservation permits; or

(b)  enter into any pre-bidding discussions, understandings
or agreements with any other conservation organization
submitting a bid for conservation permits regarding:

(i)  which permits will be sought by a bidder;
(ii)  what amounts will be bid for any permits; or
(iii)  trading, exchanging, or transferring any permits after

permits are awarded.

R657-41-5.  Applying for Conservation Permits.
(1)(a)  Conservation organizations may apply for

conservation permits by sending an application to the division.
(b)  Only one application per conservation organization

may be submitted.  Multiple chapters of the same conservation
organization may not apply individually.

(c)  Conservation organizations may apply for single year
conservation permits or multi-year conservation permits.  They
may not apply for both types of conservation permits.

(2)  The application must be submitted to the division by
September 1, unless otherwise specified on the division's
website, to be considered for the following year's conservation
permits.  Each application must include:

(a)  the name, address and telephone number of the

conservation organization;
(b)  a copy of the conservation organization's mission

statement;
(c)  verification of the conservation organization's tax

exempt status under 26 U.S.C. Section 501(c)(3), as amended;
and

(d)  the name of the president or other individual
responsible for the administrative operations of the conservation
organization;

(3)  If applying for single year conservation permits, a
conservation organization must also include in its application:

(a)  the proposed bid amount for each permit requested. 
The proposed bid amount is the revenue the organization
anticipates will be raised from auctioning a permit;

(b)  certification that there are no conflicts of interest or
collusion in submitting bids, as prohibited in R657-41-4(3);

(c)  acknowledgement that the conservation organization
recognizes that falsely certifying the absence of collusion may
result in cancellation of permits, disqualification from bidding
for five years or more, and the filing of criminal charges;

(d)  evidence that the application and bid has been
reviewed and approved by the board of directors of the bidding
conservation organization;

(e)  the type of permit, and the species for which the permit
is requested; and

(f)  any requested variances for an extended season or legal
weapon choice for area conservation permits.

(4)  An application that is incomplete or completed
incorrectly may be rejected.

(5)  The application of a conservation organization for
conservation permits may be denied for:

(a)  failing to fully report on the preceding year's
conservation permits;

(b)  violating any provision of this rule, Title 23 of the
Utah Code, Title R657 of the Utah Administrative Code, a
division guidebook, or an order of the Wildlife Board; or

(c)  violating any other law that bears a reasonable
relationship to the applicant's ability to responsibly and lawfully
handle conservation permits pursuant to this rule.

R657-41-6.  Awarding Single Year Conservation Permits.
(1)  The division shall recommend the conservation

organization to receive each single year conservation permit
based on:

(a)(i)  the bid amount pledged to the species; and
(ii)  the bid amount pledged to the species, adjusted, when

applicable, by:
(A)  the performance of the organization over the previous

two years in meeting proposed bids;
(B)  90% of the bid amount; and
(C)  the organizations maintaining a minimum two-year

average performance of 70% to be eligible for consideration of
permits.  Performance of the organization is the proportion of
the total revenue generated from permit sales, divided by 90%
of the bid amount for all permits, calculated annually and
averaged for the last two years.

(b)  If two or more conservation organizations are tied
using the criteria in Subsection (a), the following factors may be
used to award the single year conservation permit:

(i)  closeness of the organization's purpose to the species of
the permit; and

(ii)  geographic closeness of the organization to the
location of the permit.

(2)(a)  Between the time the division recommends that a
conservation permit be awarded to a conservation organization
and the time the Wildlife Board approves that recommendation,
a conservation organization may withdraw the application for
any given permit and assign it to or exchange it with another
conservation organization eligible to receive the permit without
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penalty, provided the bid amount upon which the permit
application was evaluated is not changed.

(b)  If a conservation organization withdraws its bid for a
conservation permit after being selected by the division to
receive it, and the bid is awarded to another organization at a
lower amount, the difference between the two bids will be
subtracted from the organization making the higher bid for
purposes of evaluating organization performance.

(3)  The Wildlife Board shall make the final assignment of
conservation permits.

(4)  The Wildlife Board may authorize a conservation
permit to a conservation organization other than the one
recommended by the division, after considering the:

(a)  division recommendation;
(b)  benefit to the species;
(c)  historical contribution of the organization to the

conservation of wildlife in Utah;
(d)  previous performance of the conservation organization;

and
(e)  overall viability and integrity of the conservation

permit program.
(5)  The total of all bids for permits awarded to any one

organization shall not exceed $20,000 the first year an
organization receives permits.

(6)  The number of permits awarded to any one
organization shall not increase by more than 100% from the
previous year.

R657-41-7.  Awarding Multi-Year Conservation Permits.
(1)  Distribution of multi-year conservation permits will be

based on a sequential selection process where each eligible
conservation organization is assigned a position or positions in
the selection order among the other participating organizations
and awarded credits with which to purchase multi-year permits
at an assigned value.  The selection process and other associated
details are as follows.

(2)  Multi-year permits will be awarded to eligible
conservation organizations for no more than three years.

(3)  The division will determine the number of permits
available as multi-year permits after subtracting the proposed
number of single year permits.

(a)  Season types for multi-year area conservation permits
for elk on any given hunt unit will be designated and assigned
in the following order:

(i)  first permit -- multi-season;
(ii)  second permit -- any-weapon;
(iii)  third permit -- any-weapon;
(iv)  fourth permit -- archery;
(v)  fifth permit -- muzzleloader;
(vi)  sixth permit -- multi-season;
(vii)  seventh permit -- any-weapon; and
(viii)  eighth permit -- any-weapon.
(b)  Season types for multi-year area conservation permits

for deer on any given hunt unit will be designated and assigned
in the following order:

(i)  first permit -- hunter's choice of season;
(ii)  second permit -- hunter's choice of season;
(iii)  third permit -- muzzleloader;
(iv)  fourth permit -- archery;
(v)  fifth permit -- any-weapon;
(vi)  sixth permit -- any-weapon;
(vii)  seventh permit -- muzzleloader; and
(viii)  eighth permit -- archery.
(c)  Notwithstanding the availability of multiple seasons, an

any-weapon permit opportunity offered in Subsections (3)(a)
and (b) is restricted to a single season, which the recipient of the
permit must designate prior to receiving the permit.

(4)  The division will assign a monetary value to each
multi-year permit based on the average return for the permit

during the previous three -year period.  If a history is not
available, the value will be estimated.

(5)  The division will determine the total annual value of
all multi-year permits.

(6)(a)  The division will calculate a market share for each
eligible conservation organization applying for multi-year
permits.

(b)  Market share will be calculated and determined based
on:

(i)  the conservation organization's previous three years
performance;

(ii)  all conservation permits (single and multi-year) issued
to a conservation organization.

(iii)  the percent of conservation permit revenue raised by
a conservation organization during the three-year period relative
to all conservation permit revenue raised during the same period
by all conservation organizations applying for multi-year
permits.

(7)  The division will determine the credits available to
spend by each group in the selection process based on their
market share multiplied by the total annual value of all multi-
year permits.

(8)  The division will establish a selection order for the
participating conservation organizations based on the relative
value of each groups market share as follows:

(a)  groups will be ordered based on their percent of market
share;

(b)  each selection position will cost a group 10% of the
total market share except the last selection by a group will cost
whatever percent a group has remaining;

(c)  no group can have more than three positions in the
selection order; and

(d)  the selection order will be established as follows:
(i)  the group with the highest market share will be

assigned the first position and ten percent will be subtracted
from their total market share;

(ii)  the group with the highest remaining market share will
be assigned the second position and ten percent will be
subtracted from their market share; and

(iii)  this procedure will continue until all groups have
three positions or their market share is exhausted.

(9)  At least one week prior to the multi-year permit
selection meeting, the division will provide each conservation
organization applying for multi-year permits the following
items:

(a)  a list of multi-year permits available with assigned
value;

(b)  documentation of the calculation of market share;
(c)  credits available to each conservation group to use in

the selection process;
(d)  the selection order; and
(e)  date, time and location of the selection meeting.
(10)  Between establishing the selection order and the

selection meeting, groups may trade or assign selection
positions, but once the selection meeting begins selection order
cannot be changed.

(11)  At the selection meeting, conservation organizations
will select permits from the available pool according to their
respective positions in the selection order.  For each permit
selected, the value of that permit will be deducted from the
conservation organization's available credits.  The selection
order will repeat itself until all available credits are used or all
available permits are selected.

(12)  Conservation organizations may continue to select a
single permit each time their turn comes up in the selection
order until all available credits are used or all available permits
are selected.

(13)  A conservation organization may not exceed its
available credits except a group may select their last permit for
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up to 10% of the permit value above their remaining credits.
(14)  Upon completion of the selection process, but prior

to the Wildlife Board meeting where the final assignment of
permits are made, conservation organizations may trade or
assign permits to other conservation organizations eligible to
receive multi-year permits.  The group receiving a permit retains
the permit for the purposes of marketing and determination of
market share for the entire multi-year period.

(15)  Variances for an extended season or legal weapon
choice may be obtained only on area conservation permits and
must be presented to the Wildlife Board prior to the final
assignment of the permit to the conservation organization.

(16)  Conservation organizations may not trade or transfer
multi-year permits to other organizations once assigned by the
Wildlife Board.

(17)  Conservation organizations failing to comply with the
reporting requirements in any given year during the multi-year
period may lose the multi-year conservation permits for the
balance of the multi-year award period.

(18)  If a conservation organization is unable to complete
the terms of auctioning assigned permits, the permits will be
returned to the regular public drawing process for the duration
of the multi-year allocation period.

R657-41-8.  Distributing Conservation Permits.
(1)  The division and conservation organization receiving

permits shall enter into a contract.
(2)(a)  Conservation organizations receiving the

opportunity to distribute permits must insure the permit
opportunities are marketed, auctioned, and distributed by lawful
means.

(3)(a)  The conservation organization must:
(i)  obtain at the event where the conservation permit

opportunity is auctioned the information and data requested by
the division, including the:

(A)  full name of the successful bidder;
(B)  date of the event where the permit opportunity is

auctioned; and
(C)  winning bid amount for that permit opportunity;
(ii)  submit the information required in Subsection (3)(a)(i)

to the division within 10 days of the event where the permit
opportunity is auctioned to the highest bidder; and

(iii)  complete the return receipt on a conservation permit
voucher and submit it to the division within 10 days of issuing
the voucher to the person designated by the successful bidder.

(b)  The division will not issue a conservation permit
unless:

(i)  a fully completed voucher for that permit is submitted;
and

(ii)  it has previously received from the conservation
organization the voucher's return receipt with all required
information included.

(4)  If the successful bidder or a person designated by the
successful bidder to receive a conservation permit voucher fails
to pay the conservation organization the winning bid amount
that secured the permit opportunity, the conservation
organization may remarket the permit opportunity using any
legal means and designate another person to receive the permit
opportunity.

(5)(a)  If, for any reason, the successful bidder elects not to
personally use a conservation permit opportunity, they may
assign that opportunity to another person, provided:

(i)  the conservation organization is notified of the
assignment;

(ii)  the original winning bid amount for the permit
opportunity is received in full by the conservation organization
and not decreased;

(iii)  the conservation organization handles and otherwise
uses the entire winning bid amount consistent with the

requirements in Section R657-41-9; and
(iv)  the successful bidder executes an affidavit verifying

they are not profiting from the assignment.
(A)  For purposes of Subsection (iv), "profiting" does not

include a reasonable fee for guiding services provided in
conjunction with the assigned permit opportunity.

(b)  If a person assigned a permit opportunity by the
successful bidder or a person possessing a permit voucher is
unable to use the permit opportunity for any reason, including
obtaining another Utah permit for the same species, the
conservation organization may remarket the permit opportunity
using any legal means and designate another person to receive
the opportunity, provided:

(i)  the conservation organization selects the new recipient
of the permit opportunity;

(ii)  the amount of money received by the division for the
permit opportunity is not decreased;

(iii)  the conservation organization relinquishes to the
division and otherwise uses all proceeds generated from the re-
designated permit opportunity consistent with the requirements
in Section R657-41-9;

(iv)  the conservation organization and the holder of the
permit opportunity execute an affidavit verifying neither is
profiting from transferring the right to the permit; and

(v)  the permit has not been issued by the division to the
first designated person.

(6)(a)  Except as otherwise provided under Subsections (4)
and (5), neither the conservation organization, successful
bidder, successful bidder's assignee, nor the holder of a
conservation permit voucher may offer for sale, sell, or transfer
the rights to that designation to any other person.

(7)  A person cannot obtain more than one conservation
permit for a single conservation permit species per year, except:

(a)  two elk permits may be obtained, provided one or both
are antlerless permits; and

(b)  turkey.
(8)  The person designated on a conservation permit

voucher must possess or obtain a current Utah hunting or
combination license to redeem the voucher for the
corresponding conservation permit.

R657-41-9.  Conservation Permit Funds and Reporting.
(1)  All permits must be auctioned or distributed by

September 1, annually.
(2)  Within 30 days of the last event, but no later than

September 1 annually, the conservation organization must
submit to the division:

(a)  a final report on the distribution of permits;
(b)  the total funds raised on each permit; and
(c)  the funds due to the division.
(3)(a)  Conservation permits shall not be issued to a person

possessing a conservation permit voucher unless the person
redeeming the voucher:

(i)  possesses a valid Utah hunting or combination license;
(ii)  remits to the division the applicable permit fee ; and
(iii)  is otherwise legally eligible to possess the particular

hunting permit.
(b)  If the conservation organization is paying the permit

fees for the permit recipient, the fees must be paid from the 10%
retained by the conservation organization as provided in
Subsection (5)(a).

(4)(a)  Conservation organizations shall remit to the
division by September 1 of each year 30% of the total revenue
generated by conservation permit sales in that year.

(b)  The permit revenue payable to the division under
Subsection (4)(a), is the property of the division and may not be
used by conservation organizations for projects or any other
purpose.

(c)  The permit revenue must be placed in a federally
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insured account promptly upon receipt and remain in the
account until remitted to the division on or before September 1
of each year.

(d)  The permit revenue payable to the division under this
subsection shall not be used by the conservation organization as
collateral or commingled in the same account with the
organization's operation and administration funds, so that the
separate identity of the permit revenue is not lost.

(e)  Failure to remit 30% of the total permit revenue to the
division by the September 1 deadline may result in criminal
prosecution under Title 76, Chapter 6, Part 4 of the Utah Code,
and may further disqualify the conservation organization from
obtaining any future conservation permits.

(5)  A conservation organization may retain 70% of the
permit revenue generated from auctioning conservation permits,
as follows:

(a)  10% of the permit revenue may be withheld and used
by the conservation organization for administrative expenses.

(b)  60% of the permit revenue and accrued interest,
excluding standard banking fees assessed on the account where
the permit revenue is deposited, may be retained and used by the
conservation organization only for eligible projects, as provided
in Subsections (i) through (ix).

(i)  eligible projects include habitat improvement, habitat
acquisition, transplants, targeted education efforts and other
projects providing a substantial benefit to species of wildlife for
which conservation permits are issued, unless the division and
conservation organization mutually agree in writing that there is
a higher priority use for other species of protected wildlife.

(ii)  retained revenue shall not be committed to or expended
on any eligible project without first obtaining the division
director's written concurrence.

(iii)  retained revenue shall not be used on any project that
does not provide a substantial and direct benefit to conservation
permit species or other protected wildlife located in Utah.

(iv)  cash donations to the Wildlife Habitat Account created
under Section 23-19-43, Division Species Enhancement Funds,
or the Conservation Permit Fund shall be considered an eligible
project and do not require the division director's approval,
provided the donation is made with instructions that it be used
for species of wildlife for which conservation permits are issued.

(v)  funds committed to approved, division projects will be
transferred to the division within 60 days of being invoiced by
the division.

(A)  if the division-approved project to which funds are
committed is completed under projected budget or is canceled,
funds committed to the project that are not used will be kept by
the division and credited back to the conservation organization
and will be made available for the group to use on other
approved projects during the current or subsequent year.

(vi)  retained revenue shall not be used on any project that
is inconsistent with division policy, including feeding programs,
depredation management, or predator control.

(vii)  retained revenue under this subsection must be placed
in a federally insured account.  All interest revenue earned
thereon must be accounted for and used consistent with the
requirements of this subsection.

(viii)  retained revenue shall not be used by the
conservation organization as collateral or commingled in the
same account with the organization's operation and
administration funds, so that the separate identity of the retained
revenue is not lost.

(ix)  retained revenue must be completely expended on
approved eligible projects or transferred to the division by
September 1, two years following the year in which the relevant
conservation permits are awarded to the conservation
organization by the Wildlife Board.  Failure to expend or
transfer to the division retained revenue by the September 1
deadline will disqualify the conservation organization from

obtaining any future conservation permits until the unspent
retained revenue is expended on an approved eligible project or
transferred to the division.

(x)  all records and receipts for projects under this
subsection must be retained by the conservation organization for
a period not less than five years, and shall be produced to the
division for inspection upon request.

(6)(a)  Conservation organizations accepting permits shall
be subject to annual audits on project expenditures and
conservation permit accounts.

(b)  The division shall perform annual audits on project
expenditures and conservation permit accounts.

R657-41-10.  Obtaining Sportsman Permits.
(1)  One sportsman permit is offered to residents through

a drawing for each of the following species:
(a)  desert bighorn (ram);
(b)  bison (hunter's choice);
(c)  buck deer;
(d)  bull elk;
(e)  Rocky Mountain bighorn (ram);
(f)  mountain goat (hunter's choice);
(g)  bull moose;
(h)  buck pronghorn;
(i)  black bear;
(j)  cougar; and
(k)  wild turkey.
(2)  The following information on sportsman permits is

provided in the guidebooks of the Wildlife Board for taking
protected wildlife:

(a)  hunt dates;
(b)  open units or hunt areas;
(c)  application procedures;
(d)  fees; and
(e)  deadlines.
(3)  A person must possess or obtain a current Utah

hunting or combination license to apply for or obtain a
sportsman permit.

R657-41-11.  Using a Conservation or Sportsman Permit.
(1)(a)  A conservation or sportsman permit allows the

recipient to take only one individual of the species for which the
permit is issued, except a statewide turkey conservation or
sportsman permit allows the holder to take two turkeys.

(b)  The species that may be taken shall be printed on the
permit.

(c)  The species may be taken in the area and during the
season specified on the permit.

(d)  The species may be taken only with the weapon
specified on the permit.

(2)  The recipient of a conservation or sportsman permit is
subject to all the provisions of Title 23, Wildlife Resources
Code, and the rules and guidebooks of the Wildlife Board for
taking and pursuing wildlife.

(3)  Bonus points shall not be awarded or utilized:
(a)  when applying for conservation or sportsman permits;

or
(b)  in obtaining conservation or sportsman permits.
(4)  Any person who obtains a conservation or sportsman

permit is subject to applicable waiting periods for purposes of
obtaining a permit for the same species through a division
drawing, as provided in Rules R657-62.

R657-41-12.  Special Antelope Island State Park Hunting
Permits.

(1)(a)  The Wildlife Board may authorize a hunt for
bighorn sheep and buck mule deer on Antelope Island State
Park, with one or more permits made available for each species
and designated as Special Antelope Island State Park
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Conservation Permits and an equal number of permits for each
species made available as Special Antelope Island State Park
Limited Entry Permits.

(b)  The division and the Division of Parks and Recreation,
through their respective policy boards, will enter into a
cooperative agreement for purposes of establishing:

(i)  the number of permits issued annually for bighorn
sheep and buck mule deer hunts on Antelope Island;

(ii)  season dates for each hunt;
(iii)  procedures and regulations applicable to hunting on

Antelope Island;
(iv)  protocols for issuing permits and conducting hunts for

antlerless deer on Antelope Island when populations require
management; and

(v)  procedures and conditions for transferring Special
Antelope Island State Park Conservation Permit revenue to the
Division of Parks and Recreation.

(c)  The cooperative agreement governing bighorn sheep
and mule deer hunting on Antelope Island and any subsequent
amendment thereto shall be presented to the Wildlife Board and
the Parks Board for approval prior to holding a drawing or
issuing hunting permits.

(2)(a)  Special Antelope Island State Park Limited Entry
Permits will be issued by the division through its annual bucks,
bulls, and once-in-a-lifetime drawing.

(i)  The mule deer Special Antelope Island State Park
Limited Entry Permit is a premium limited entry buck deer
permit and subject to the regulations governing such permits, as
provided in this rule, R657-5, and R657-62.

(ii)  The bighorn sheep Special Antelope Island State Park
Limited Entry Permit is a once-in-a-lifetime Rocky Mountain
bighorn sheep permit and subject to the regulations governing
such permits, as provided in this rule, R657-5, and R657-62.

(b)  To apply for a Special Antelope Island State Park
Limited Entry Permit, the applicant must:

(i)  pay the prescribed application handling fee;
(ii)  possess a current Utah hunting license or combination

license;
(iii)  not be subject to a waiting period under R657-62 for

the species of wildlife applied for; and
(iv)  otherwise be eligible to hunt the species of wildlife

designated on the application;
(c)  A person that obtains a Special Antelope Island State

Park Limited Entry Permit:
(i)  must pay the applicable permit fee;
(ii)  may take only one animal of the species and gender

designated on the permit;
(iii)  may hunt only with the weapon and during the season

prescribed on the permit;
(iv)  may hunt the specified species within the areas of

Antelope Island designated open by the Wildlife Board and the
rules and regulations of the Division of Parks and Recreation;
and

(v)  is subject to the:
(A)  provisions of Title 23, Wildlife Resources Code, and

the rules and guidebooks of the Wildlife Board for taking and
pursuing wildlife; and

(B)  statutes, rules, and regulations of the Division of Parks
and Recreation for hunting on Antelope Island.

(d)  Bonus points are awarded and utilized in applying for
and obtaining a Special Antelope Island State Park Limited
Entry Permit.

(e)  A person who has obtained a Special Antelope Island
State Park Limited Entry Permit is subject to all waiting periods
applicable to the particular species, as provided in R657-62.

(f)  A person cannot obtain a Special Antelope Island State
Park Limited Entry Permit for a bighorn sheep or mule deer and
any other permit for a male animal of the same species in the
same year.

(3)  Special Antelope Island State Park Conservation
Permits will be provided to the conservation group awarded the
wildlife expo permit series, as provided in R657-55, for auction
to the highest bidder at the wildlife exposition.

(a)  The division and conservation organization receiving
authority to auction Special Antelope Island State Park
Conservation Permits shall enter into a contract.

(b)  The conservation organization receiving authority to
auction the opportunity for Special Antelope Island State Park
Conservation Permits must insure the permits are marketed and
distributed by lawful means.

(4)(a)  The conservation organization must:
(i)  obtain at the event where the Special Antelope Island

State Park Conservation Permit is auctioned the information and
data requested by the division, including the:

(A)  full name of the successful bidder;
(B)  date of the event where the permit opportunity is

auctioned; and
(C)  winning bid amount for that permit opportunity.
(ii)  submit the information required in Subsection (4)(a)(i)

to the division within 10 days of the event where the permit
opportunity is auctioned to the highest bidder; and

(iii)  complete the return receipt on a permit voucher and
submit it to the division within 10 days of issuing the voucher
to the person designated by the successful bidder.

(b)  The division will not issue a Special Antelope Island
State Park Conservation Permit unless:

(i)  a fully completed voucher for that permit is submitted;
and

(ii)  it has previously received from the conservation
organization the voucher's return receipt with all required
information included.

(5)  If the successful bidder or the person designated by a
successful bidder to receive a Special Antelope Island State
Park Conservation Permit fails to pay the conservation
organization the winning bid amount, the conservation
organization may remarket the permit opportunity using any
legal means and designate another person to receive the permit
opportunity.

(6)(a)  If, for any reason, the successful bidder elects not to
personally use a Special Antelope Island State Park Permit
opportunity, they may assign that opportunity to another person,
provided:

(i)  the conservation organization is notified of the
assignment;

(ii)  the original winning bid amount for the permit
opportunity is received in full by the conservation organization
and not decreased;

(iii)  the conservation organization handles and otherwise
uses the entire winning bid amount consistent with the
requirements in Subsection (9); and

(iv)  the successful bidder executes an affidavit verifying
they are not profiting from the assignment.

(A)  For purposes of Subsection (iv), "profiting" does not
include a reasonable fee for guiding services provided in
conjunction with the assigned permit opportunity.

(b)  If a person assigned a Special Antelope Island State
Park Conservation Permit opportunity by the successful bidder
or a person possessing the permit voucher is unable to use the
permit opportunity for any reason, including obtaining another
Utah permit for the same species, the conservation organization
may remarket the permit opportunity using any legal means and
designate another person to receive the opportunity, provided:

(i)  the conservation organization selects the new recipient
of the permit opportunity;

(ii)  the amount of money received by the division for the
permit opportunity is not decreased;

(iii)  the conservation organization relinquishes to the
division all proceeds generated from the re-designated permit,
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as provided in Subsection (9);
(iv)  the conservation organization and the holder of the

permitopportunity execute an affidavit verifying neither is
profiting from transferring the right to the permit; and

(v)  the permit has not been issued by the division to the
first designated person.

(7)  Within 30 days of the exposition, but no later than May
1 annually, the conservation organization must submit to the
division:

(a)  a final report on the distribution of the Special
Antelope Island State Park Conservation Permits;

(b)  the total funds raised on each permit; and
(c)  the funds due to the division.
(8)(a)  Permits shall not be issued until the applicable

permit fees are paid to the division.
(b)  If the conservation organization is paying the permit

fees for the permit recipient, the fees must be paid from the 10%
retained by the conservation organization as provided in
Subsection (9)(b).

(9)(a)(i)  Conservation organizations shall remit to the
division 90% of the total revenue generated by the Special
Antelope Island State Park Conservation Permit sales in that
year.

(ii)  Failure to remit 90% of the total permit revenue to the
division by the September 1 deadline may result in criminal
prosecution under Title 76, Chapter 6, Part 4 of the Utah Code.

(b)  A conservation organization may retain 10% of the
revenue generated by the permits for administrative expenses.

(c)  Special Antelope Island State Park Conservation
Permits will be issued under this section and will not be limited
by the requirements of R657-41-3 through R657-41-8.

(d)  Upon receipt of the permit revenue from the
conservation organization, the division will transfer the revenue
to the Division of Parks and Recreation, as provided in the
cooperative agreement under Subsection (1)(b) between the two
divisions.

(10)(a)  Except as otherwise provided under Subsections
(5) and (6), neither the conservation organization, successful
bidder, successful bidder's assignee, nor the holder of a Special
Antelope Island State Park Conservation Permit voucher may
offer for sale, sell, or transfer the rights to that designation to
any other person.

(b)  A person cannot obtain a Special Antelope Island State
Park Conservation Permit for a bighorn sheep or mule deer and
any other permit for a male animal of the same species in the
same year.

(c)  The person designated to receive a Special Antelope
Island State Park Conservation Permit must possess or obtain a
current Utah hunting or combination license before being issued
the permit.

R657-41-13.  Failure to Comply.
Any conservation organization administratively or

criminally found in violation of this rule or the Wildlife
Resources Code may be suspended from participation in the
conservation permit program and required to surrender all
conservation permit vouchers.

KEY:  wildlife, wildlife permits, sportsman, conservation
permits
August 9, 2018 23-14-18
Notice of Continuation October 5, 2015 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-50.  Error Remedy.
R657-50-1.  Purpose and Authority.

(1)  Under the authority of Sections 23-14-19, 23-19-1, and
23-19-38 this rule is established to provide guidelines for
identifying and resolving errors involving:

(a)  rejection of a wildlife document application;
(b)  denial of a wildlife document;
(c)  incorrect issuance of a wildlife document;
(d)  applying for or receiving a wildlife document;
(e)  eligibility to apply for or receive a wildlife document;

or
(f)  loss or forfeiture of bonus points.
(2)  This rule provides standards and procedures in the

identification and resolution of division errors, third party errors
and applicant errors.

(3)  Nothing in this Section shall be construed, however, as
authorizing the Division to remedy or otherwise alter wildlife
document ineligibility resulting from a judicial or administrative
order suspending wildlife document privileges.

R657-50-2.  Policy.
(1)(a)  The division receives hundreds of thousands of

applications and issues tens of thousands of wildlife documents
each year through a variety of distribution methods, including:

(i)  drawings;
(ii)  over-the-counter sales;
(iii)  license agent sales; and
(iv)  online sales.
(b)  The application procedures and eligibility requirements

for wildlife documents are set forth in Utah Code, Title 23, and
Utah Administrative Code Rules, Title R657.

(c)  The public must comply with the procedures and
requirements set forth in the statutes and rules identified in
Subsection (1)(b).

(d)  The division recognizes, however, that errors may be
made by the division and other parties in eligibility, requesting,
processing and issuing wildlife documents, including forfeiture
of bonus points.  Therefore, procedures are needed for
evaluation, identification and resolution of errors.

(2)(a)  The division may notify petitioners of rejection
status for wildlife document applications completed incorrectly
as provided under the applicable application correction
procedures set forth in the respective statutes and rules
identified in Subsection (1)(b).

(b)  The division may use the data on file to correct
rejection status applications.  Ultimately, however, it is the
responsibility of the applicant to provide all necessary
information as required on the application.

(3)(a)  Consistent with the requirements in this rule, the
division may mitigate division, third party, and applicant errors
when issuing wildlife documents or determining bonus points
by:

(i)  extending a deadline;
(ii)  issuing a refund consistent with Sections 23-19-38 and

23-19-38.2;
(iii)  issuing the correct wildlife document;
(iv)  authorizing an incorrectly issued wildlife document;
(v)  restoring forfeited bonus or preference points; or
(vi)  accepting the surrender of a wildlife document and

restoring applicable bonus or preference points as authorized in
R657-42-4.

(b)  Any mitigation efforts shall be subject to the division's
determination that the applicant shall not receive an unfair
benefit from the mitigation.

(c)  The division may not mitigate errors caused in whole
or part by the applicant's knowing and willful violation of
statute, rule or proclamation.

(d)  This rule applies only to errors adversely affecting an

applicant that cannot be remedied through compliance with
existing processes and procedures set in statute, rule or
proclamation.

(e)  The division may refund any fee collected in error.

R657-50-3.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2,

and the applicable rules as provided in Section R657-50-1(b).
(2)  In addition:
(a)  "Applicant" means the person directly impacted by an

error adversely affecting the opportunity to obtain or use a
wildlife document.

(b)(i)  "Applicant error" means the applicant inadvertently
or negligently fails to comply with the procedures and
requirements to become eligible for, apply for, or obtain a
wildlife document.

(ii)  "Applicant error" includes the negligent acts and
omissions committed by an individual or entity acting in the
applicant's behalf.

(iii)  "Applicant error" does not include knowing and
willful noncompliance with division procedures and
requirements by the applicant or any individual or entity acting
in his or her behalf.

(c)  "Application" means a request made by the applicant
to receive a wildlife document whether through a drawing,
license agent, division employee, or online application.

(d)(i)  "Division error" means the division or its agent:
(A)  provides erroneous information to the applicant, which

the applicant relies upon to his or her detriment in obtaining, or
attempting to obtain a wildlife document;

(B)  fails to provide information to the applicant required
by law, policy, practice, or circumstance that directly leads to
the applicant's ineligibility, inability, or failure to apply for or
receive a wildlife document;

(C)  erroneously rejects a properly completed and accurate
wildlife document application;

(D)  incorrectly issues a wildlife document;
(E)  incorrectly denies issuing a wildlife document; or
(F)  experiences a computer, online, or other electronic

systems failure that prevents an applicant from applying for or
obtaining a wildlife document.

(ii)  "Division error" does not include any error made by
the division or its agents acting in reliance upon inaccurate or
false information provided by the applicant or any other
individual acting in the applicant's behalf.

(e)  "Landowner association operator" for purposes of this
rule, means:

(i)  a landowner association or any of its members eligible
to receive limited entry landowner permits as provided in Rule
R657-43; or

(ii)  Cooperative Wildlife Management Unit (CWMU)
landowner association or its designated operator as provided in
Rule R657-37.

(f)  "Landowner association operator error" means a
landowner association operator whose error or mistake results
in an incorrect voucher redemption.

(g)  "Rejection status" means the application will not be
considered for a wildlife document due to:

(i)  an applicant error on the application;
(ii)  the application lacking required information; or
(iii)  the applicant does not meet a specific requirement.
(h)  "Third party error" means the applicant is prepared and

capable of or has satisfied the procedures and requirements for
obtaining a wildlife document, but the opportunity is lost due to
an error by computer service, internet provider, mail carrier
services or financial institutions.

(i)  "Voucher" means a document issued by the division to
a landowner association member or landowner association
operator, to designate who may purchase a CWMU big game
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hunting permit or a limited entry landowner permit from a
division office.

(j)  "Wildlife document" means any license, permit, tag, or
certificate of registration issued by the division.

R657-50-4.  Division Error Procedures.
(1)  A division error, which results in the rejection or

incorrect processing of an application to obtain a wildlife
document through a drawing, may be handled as provided in
Subsections (a) through (d).

(a)  If the drawing has not been held, the division may
extend the application deadline and evaluate the application as
though filed timely.

(b)  If the drawing is over and the wildlife document
applied for is available, the division may issue the wildlife
document.

(c)  If the drawing is over and the wildlife document
applied for is not available, the division must follow the
procedures set forth in Subsection (7).

(d)  If an application is for one or more persons applying as
a group, the division may treat the remaining members of the
group the same as the applicant.

(2)  A division error, which results in an application denial
for wildlife documents other than those issued through a
drawing, may be resolved by extending the application deadline
and evaluating the application as though filed timely.

(3)  A division error, which results in an impermissible
surrender or exchange of a wildlife document may be resolved
by extending the deadline necessary to validate the surrender or
exchange, provided:

(a)  the applicant has not participated in the activity
authorized by the surrendered wildlife document; and

(b)  the applicant shall be substantially prejudiced if relief
under this section is not granted.

(4)  A division error, which results in the improper denial
of a wildlife document, may be resolved as provided in
Subsections (a) through (b).

(a)  If the wildlife document erroneously denied is
available, the division may issue the wildlife document.

(b)  If the wildlife document erroneously denied is not
available, the division must follow the procedures set forth in
Subsection (7).

(5)  A division error, which results in the erroneous
issuance of a wildlife document may be resolved as provided in
Subsections (a) through (b).

(a)  If the wildlife document requested by the applicant
prior to or at the time of the error is currently available, the
division may issue the wildlife document.

(b)  If the wildlife document requested by the applicant
prior to or at the time of the error is currently not available, the
division must follow the procedures set forth in Subsection (7).

(6)  A division error, which directly results in the
applicant's loss of bonus points or the imposition of a waiting
period, may be resolved by restoring part or all of the bonus
points and removing the waiting period.

(7)  Procedures for issuing wildlife documents otherwise
unavailable for distribution are as follows:

(a)  If the applicant would have received a wildlife
document absent an error, or if the applicant received a wildlife
document because of an error, the division shall determine if an
additional wildlife document beyond the applicable quota may
be issued without detriment to the particular wildlife species in
a specific hunt area.

(i)  If issuing the additional wildlife document is not
detrimental to the species in the hunt area, the division may
issue the wildlife document, except as provided in Subsection
(A).

(A)  Only the Wildlife Board may approve issuing an
additional permit for a once-in-a-lifetime hunt.

(B)  Additional CWMU permits may not be issued.
(ii)  If a wildlife document cannot be issued, the applicant

may be placed at the top of the alternate drawing list.
(iii)  If a wildlife document is not issued under Subsection

(i) or (ii), the division may issue a bonus point or preference
point, whichever is applicable.

(iv)  If a bonus point or preference point does not apply,
the division may issue a refund of the wildlife document and
handling fee.

(b)  If the applicant would not have received a wildlife
document in a drawing, absent an error, the division may issue
a bonus point or preference point, where applicable.

(c)  If the wildlife document was applied for through a
division drawing and the hunting season for that wildlife
document is over, the division may:

(i)  issue a bonus point or preference point for which the
application was submitted, where applicable; or

(ii)  issue a refund of the wildlife document and handling
fee where bonus points or preference points do not apply.

R657-50-5.  Third Party Errors.
(1)  The division shall not be held responsible for third

party errors, including those of a computer service, internet
provider, financial institution or postal service, however, the
division may mitigate a third party error as provided under this
section.

(2)(a)  The applicant must:
(i)  provide proof to the satisfaction of the division that the

error was due to a third party; and
(ii)  provide written documentation from the third party

verifying the error.
(3)  Third party errors which result in failure to apply,

rejection, or incorrect processing of an application to obtain a
wildlife document through a drawing may be handled as
provided in Subsections (a) through (c).

(a)  If the error is brought to the division's attention prior
to the drawing and there is sufficient time to complete the
processing of the application before the drawing for which the
application was submitted, the application may be included in
the drawing as though filed timely.

(b)  If the error is brought to the division's attention after
the drawing or there is not sufficient time to complete the
processing of the application before the drawing, and the
applicant's application is rejected because of the error, or the
applicant otherwise fails to obtain the wildlife document applied
for, the division may issue a bonus point or preference point for
the hunt applied for, where applicable.

(c)  A refund of handling fees shall not be made for third
party errors.

(4)  A third party error, which results in failure to apply,
rejection, or incorrect processing of an application for a wildlife
document issued outside the drawing process, may be handled
by extending the application deadline and evaluating the
application as though filed timely.

(5)  An application deadline extension under this section
may not be granted unless the applicant pays the prescribed
application late fee.

(6)  If an application is for one or more persons applying
as a group, the division may treat the remaining members of the
group the same as the applicant.

(7)  A third party error, which directly results in the
applicant's loss of bonus points or the imposition of a waiting
period, may be resolved by restoring part or all of the bonus
points and removing the waiting period.

R657-50-6.  Landowner Association Operator Errors.
(1)(a)  The division shall not be held responsible for

landowner association operator errors, however, the division
may mitigate a landowner association operator error as provided
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under this section.
(b)  The applicant must provide proof to the satisfaction of

the division that the error was due to a landowner association
operator.

(c)  If the applicant cannot prove to the satisfaction of the
division that the error was due to a landowner association
operator, the division will take no mitigating action.

(2)  A landowner association operator error, which results
in the incorrect processing of a voucher to obtain a wildlife
document, may be mitigated as provided in Rule R657-42-11(3).

R657-50-7.  Applicant Errors.
(1)  The division shall not be held responsible for applicant

errors.  However, the division may mitigate an applicant error as
provided under this section.

(2)(a)  The applicant must:
(i)  provide proof to the satisfaction of the division that the

error was due to a negligent act or omission of the applicant or
a person or entity acting in the applicant's behalf; and

(ii)  provide written documentation from the person or
entity, where applicable, acknowledging and verifying the error.

(3)  Applicant errors which result in failure to apply,
rejection, or incorrect processing of an application for a wildlife
document through a drawing may be handled as provided in
Subsections (a) and (b).

(a)  If the error is brought to the division's attention prior
to the drawing and there is sufficient time to complete the
processing of the application before the drawing for which the
application was submitted, the application may be included in
the drawing as though filed timely.

(b)  If the error is brought to the division's attention after
the drawing or there is not sufficient time to complete the
processing of the application before the drawing, and the
applicant's application is rejected because of the error, or the
applicant otherwise fails to obtain the wildlife document applied
for, the division may issue a bonus point or preference point for
the hunt applied for, where applicable.

(4)  An applicant error, which results in failure to apply,
rejection, or incorrect processing of an application for a wildlife
document issued outside the drawing process, may be handled
by extending the application deadline and evaluating the
application as though filed timely.

(5)  An application deadline extension under this section
may not be granted unless the applicant pays the prescribed
application late fee.

(6)  If an application is for one or more persons applying as
a group, the division may treat the remaining members of the
group the same as the applicant.

(7)  An applicant error which directly results in the
applicant's failure to earn a bonus point, loss or forfeiture of
bonus points or the imposition of a waiting period, may be
resolved by restoring part or all of the bonus points and
removing the waiting period, provided the request for relief is
submitted to the division within 180 days of the deadline for
filing an application that resulted in failing to earn or forfeiting
a bonus point or the imposition of a waiting period.

R657-50-8.  Limitations.
An error may be reviewed at any time, but a wildlife

document may not be issued or exchanged after the season
closure for the activity authorized by the particular wildlife
document.

R657-50-9.  Division.
(1)  The division may:
(i)  review complaints of errors on applications, vouchers,

wildlife documents, and fees;
(ii)  determine facts;
(iii)  apply the provisions of this rule; and

(iv)  recommend resolutions to the Director's Office or
Wildlife Board.

(2)  Any relief granted or decision made pursuant to this
rule shall be reviewed and approved by the division
Director/designee.

KEY:  wildlife, permits
August 9, 2018 23-14-19
Notice of Continuation March 13, 2017 23-19-1

23-19-38
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R657.  Natural Resources, Wildlife Resources.
R657-53.  Amphibian and Reptile Collection, Importation,
Transportation and Possession.
R657-53-1.  Purpose and Authority.

(1)  Under Title 23, Wildlife Resources Code of Utah, this
rule governs the collection, importation, transportation,
possession, and propagation of amphibians and reptiles.

(2)  Nothing in this rule shall be construed as superseding
the provisions set forth in Title 23, Wildlife Resources Code of
Utah.  Any provision of this rule setting forth a criminal
violation that overlaps a section of that title is provided in this
rule only as a clarification or to provide greater specificity
needed for the administration of the provisions of this rule.

(3)  In addition to this rule, additional regulation is
provided in R657-40.  Where a more specific provision has been
adopted, that provision shall control.

(4)  Specific dates, species, areas, number of pre-authorized
certificates of registration, limits and other administrative details
which may change annually are published in the proclamation
of the Wildlife Board for amphibians and reptiles.

(5)  Amphibians and reptiles lawfully collected from wild
populations in Utah and thereafter possessed remain the
property of the state for the life of the animal pursuant to
Section 23-13-3.  The state does not assert ownership interest in
lawfully possessed, captive-bred amphibians and reptiles, but
does retain jurisdiction to regulate the importation, possession,
propagation and use of such animals pursuant to Title 23 of the
Utah Code and this rule.

(6)  This rule does not apply to division employees acting
within the scope of their assigned duties.

R657-53-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and Subsection (2) through Subsection (29).
(2)  "Amphibian" means animals from the Class of

Amphibia, including hybrid species or subspecies of amphibians
and viable embryos or gametes of species or subspecies of
amphibians.

(3)  "Captive-bred" means any legally-obtained amphibian
or reptile, for which fertilization and birth occurred in captivity,
has spent its entire life in captivity, and is the offspring of
legally obtained progenitors.

(4)  "Certificate of registration" means a document issued
under the Wildlife Resources Code, or any other rule or
proclamation of the Wildlife Board granting authority to engage
in activities not covered by a license, permit or tag.

(5)  "Certificate of veterinary inspection" means an official
health authorization issued by an accredited veterinarian
required for the importation of an amphibian or reptile, as
provided in Rule R58-1.

(6)  "Collect" means to take, catch, capture, salvage, or kill
any free-roaming amphibian or reptile within Utah.

(7)  "Commercial use" means any activity through which a
person in possession of an amphibian or reptile:

(a)  receives any consideration for the amphibian or reptile
or for a use of the amphibian or reptile, including nuisance
control; or

(b)  expects to recover all or any part of the cost of keeping
the amphibian or reptile through selling, bartering, trading,
exchanging, breeding, or other use, including displaying the
amphibian or reptile for entertainment, advertisement, or
business promotion.

(8)  "Controlled species" means a species or subspecies of
amphibian or reptile that if taken from the wild, introduced into
the wild, or held in captivity, poses a possible significant
detrimental impact to wild populations, the environment, or
human health or safety, and for which a certificate of registration
is required.

(9)  "Den" means any place where reptiles congregate for

winter hibernation or brumation.
(10)  "Educational use" means the possession and use of an

amphibian or reptile for conducting educational activities
concerning wildlife and wildlife-related activities.

(11)  "Entry permit number" means a number issued by the
state veterinarian's office to a veterinarian signing a certificate
of veterinary inspection authorizing the importation of an
amphibian or reptile into Utah.

(12)  "Export" means to move or cause to move any
amphibian or reptile from Utah by any means.

(13)  "Import" means to bring or cause an amphibian or
reptile to be brought into Utah by any means.

(14)  "Legally obtained" means to acquire through
collection, trade, barter, propagation or purchase with
supporting written documentation, such as applicable certificate
of registration, collection permit, license, or sales receipt in
accordance with applicable laws.  Documentation must include
the date of the transaction; the name, address and phone number
of the person or organization relinquishing the animal; the
name, address and phone number of the person or organization
obtaining the animal; the scientific name of the animal acquired;
and a description of the animal.

(15)  "Native species" means any species or subspecies of
amphibian or reptile that historically occurred in Utah and has
not been introduced by humans or migrated into Utah as a result
of human activity.

(16)  "Naturalized species" means any species or
subspecies of amphibian or reptile that is not native to Utah but
has established a wild, self-sustaining population in Utah.

(17)  "Noncontrolled species" means a species or
subspecies of amphibian or reptile that if taken from the wild,
introduced into the wild, or held in captivity, poses no
significant detrimental impact to wild populations, the
environment, or human health or safety, and for which a
certificate of registration is not required, unless otherwise
specified.

(18)  "Nonnative species" means a species or subspecies of
amphibian or reptile that is not native to Utah and has not
established a wild, self-sustaining population in Utah.

(19)  "Personal use" means the possession and use of an
amphibian or reptile for a hobby or for its intrinsic pleasure and
where no consideration for the possession or use of the animal
is received by selling, bartering, trading, exchanging, breeding,
or any other use.

(20)  "Possession" means to physically retain or to exercise
dominion or control over an amphibian or reptile.

(21)  "Pre-authorized certificate of registration" means a
certificate of registration that:

(a)  meets the criteria established in Subsection R657-53-
11(1)

(b)  has been approved by the division; and
(c)  is available for issuance.
(22)  "Prohibited species" means a species or subspecies of

amphibian or reptile that if taken from the wild, introduced into
the wild, or held in captivity, poses a significant detrimental
impact to wild populations, the environment, or human health
or safety, and for which a certificate of registration shall only be
issued in accordance with Sections R657-53-23(1)(a) or R657-
53-19.

(23)  "Propagation" means the mating of a male and female
amphibian or reptile in captivity.

(24)  "Reptile" means animals from the Class of Reptilia,
including hybrid species or subspecies of reptiles and viable
embryos or gametes of species or subspecies of reptiles.

(25)  "Scientific use" means the possession and use of an
amphibian or reptile for conducting bona fide scientific research
that is directly or indirectly beneficial to wildlife or the general
public.

(26)  "Transport" means to be moved or cause to be moved,
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any amphibian or reptile within Utah by any means.
(27)  "Turtle" means all animals commonly known as

turtles, tortoises and terrapins, and all other animals of the Order
Testidunata, Class Reptilia.

(28)  "Wild population" means native or naturalized
amphibians or reptiles living in nature including progeny from
a gravid female where fertilization occurred in the wild and birth
occurred within six months of collection.

(29)  "Wildlife Registration Office" means the division
office in Salt Lake City responsible for processing applications
and issuing certificates of registration.

R657-53-3.  Liability.
(1)(a)  Any person who accepts a certificate of registration

assumes all liability and responsibility for the collection,
importation, transportation, and possession of the authorized
amphibian or reptile and for any other activity authorized by the
certificate of registration.

(b)  To the extent provided under the Utah Governmental
Immunity Act, the division shall not be liable in any civil action
for:

(i)  any injury, disease, or damage caused by or to any
animal, person, or property as a result of any activity authorized
under this rule or a certificate of registration; or

(ii)  the issuance, denial, suspension, or revocation of or by
the failure or refusal to issue, deny, suspend, or revoke any
certificate of registration or similar authorization.

(2)  It is the responsibility of any person who obtains a
certificate of registration to read, understand and comply with
this rule and all other applicable federal, state, county, city, or
other municipality laws, regulations, and ordinances governing
amphibians or reptiles.

R657-53-4.  Animal Welfare.
(1)  Any amphibian or reptile held in possession under the

authority of a certificate of registration shall be maintained
under humane and healthy conditions, including humane
handling, care, confinement, transportation, and feeding of the
amphibian or reptile.

(2)  Adequate measures must be taken for the protection of
the public when handling, confining, or transporting any
amphibian or reptile.

R657-53-5.  Collection, Importation, and Possession of
Threatened and Endangered Species.

(1)  Any amphibian or reptile listed by the U.S. Fish and
Wildlife Service as endangered or threatened pursuant to the
federal Endangered Species Act is prohibited from collection,
importation, possession, or propagation except:

(a)  The division may authorize the collection, importation,
possession, or propagation of a threatened or endangered species
under the criteria set forth in this rule for controlled species
where the U.S Fish and Wildlife Service has issued a permit or
otherwise authorized the particular activity; or

(b)  A person may import, possess, transfer, or propagate
captive-bred eastern indigo snakes (Drymarchon couperi)
without a certificate of registration where the U.S. Fish and
Wildlife Service has issued a permit or otherwise authorized the
particular activity.

R657-53-6.  Release of an Amphibian or Reptile to the Wild
-- Capture or Disposal of Escaped Wildlife.

(1)  Pursuant to Section 23-13-14, a person may not release
from captivity any amphibian or reptile without first obtaining
authorization from the division.

(2)(a)  Any peace officer, division representative, or
authorized animal control officer may seize or dispose of any
live amphibian or reptile that escapes from captivity.

(b)  The division may retain custody of any recaptured

amphibian or reptile until the costs of recapture or care have
been paid by its owner or keeper.

R657-53-7.  Inspection of Documentation.
A conservation officer or any other peace officer may

require any person engaged in activities covered by this rule to
exhibit any documentation related to activities covered by this
rule, including certificates of registration, permits, certificates
of veterinary inspection, certification, bills of sale, or proof of
ownership or legal possession.

R657-53-8.  Certificate of Registration Required.
(1)(a)  A person shall obtain a certificate of registration

before collecting, importing, transporting, possessing, or
propagating any amphibian or reptile or their parts as provided
in rule and the proclamations of the Wildlife Board for
amphibians and reptiles, except as otherwise provided by the
Wildlife Board or rules of the Wildlife Board.

(b)  A certificate of registration is not required:
(i)  to collect, import, transport, or possess any amphibian

or reptile classified as noncontrolled, except as provided in
Subsections R657-53-26(1)(c), R657-53-27(5) and R657-53-
28(7); or

(ii)  to export any species or subspecies of amphibian or
reptile from Utah, provided that the amphibian or reptile is held
in legal possession and importation into the destination state is
lawful.

(c)  An application for an amphibian or reptile classified as
prohibited shall not be accepted by the division without
providing written justification describing how the applicant's
proposed collection, importation, or possession of the
amphibian or reptile meets the criteria provided in Subsections
R657-53-23(1)(a), R657-53-24(c)(i) or R657-53-19.

(d)  Pre-authorized certificates of registration may be
issued for collection and the resulting possession of amphibians
and reptiles classified as controlled for collection pursuant to
R657-53-13.

(2)(a)  Certificates of registration expire as designated on
the certificate of registration.

(b)  Certificates of registration are not transferable.
(c)  If the holder of a certificate of registration is a

representative of an institution, organization, business, or
agency, the certificate of registration shall end upon the
representative's discontinuation of association with that entity.

(d)  Certificates of registration do not provide the holder
with any rights of succession and any certificate of registration
issued to a business or organization shall be void upon the
termination of the business or organization or upon bankruptcy
or transfer.

(3)  The issuance of a certificate of registration
automatically incorporates within its terms the conditions and
requirements of this rule specifically governing the activity for
which the certificate of registration is issued.

(4)  In addition to this rule, the division may impose
specific requirements on the holder of the certificate of
registration necessary for the safe and humane handling and care
of the amphibian or reptile.

(5)(a)  Upon or before the expiration date of a certificate of
registration, the holder must renew an existing or apply for a
new certificate of registration to continue the activity.

(b)  The division shall use the criteria provided in Section
R657-53-11 in determining whether to issue a certificate of
registration.

(c)  If an application is not made by the expiration date, a
live or dead amphibian or reptile held in possession under the
expired certificate of registration shall be considered unlawfully
held.

(d)  If an application for a new certificate of registration is
submitted before the expiration date, the existing certificate of
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registration shall remain valid while the application is pending.
(6)  Failure to submit timely, accurate, or valid reports as

required under this rule or the certificate of registration may
disqualify a person from obtaining a new certificate of
registration.

(7)  A certificate of registration may be suspended as
provided in Section 23-19-9 and Rule R657-26.

R657-53-9.  Application Procedures -- Fees.
(1)(a)  Applications for certificates of registration are

available from, and must be submitted to, the Wildlife
Registration Office in Salt Lake City or any regional division
office.

(b)  The application may require up to 45 days for review
and processing.

(c)  Applications that are incomplete, completed
incorrectly, or submitted without the appropriate fee or other
required information may be returned to the applicant.

(2)(a)  Legal tender in the correct amount must accompany
the application.

(b)  The certificate of registration fee includes a
nonrefundable handling fee.

(c)  Fees may be waived for wildlife rehabilitation,
educational or scientific activities, or for state or federal
agencies upon request if, in the opinion of the division, the
activity is significantly beneficial to the division, wildlife, or
wildlife management.

R657-53-10.  Retroactive Effect on Possession.
(1)  A person lawfully possessing an amphibian or reptile

prior to the effective date of any species reclassification may
receive a certificate of registration from the division for the
continued possession of that amphibian or reptile where the
amphibian or reptile's classification has changed hereunder from
noncontrolled to controlled or prohibited, or from controlled to
prohibited.

(2)  The certificate of registration shall be obtained within
six months of the reclassification, or possession of the
amphibian or reptile thereafter shall be unlawful.

(3)  The certificate of registration for a species where the
classification has changed from noncontrolled to controlled shall
be issued for the life of the animal.

(4)  The certificate of registration for a species where the
classification has changed from noncontrolled or controlled to
prohibited shall be renewed annually for the life of the animal.

(5)  The division may require annual reporting.

R657-53-11.  Issuance Criteria.
(1)  The following factors shall be considered before the

division may issue a certificate of registration:
(a)  the health, welfare, and safety of the public;
(b)  the health, welfare, safety, and genetic integrity of

wildlife and other animals; and
(c)  ecological and environmental impacts.
(2)  In addition to the criteria provided in Subsection (1),

the division shall use the following criteria for the issuance of a
certificate of registration for a scientific use of an amphibian or
reptile:

(a)  the validity of the objectives and design;
(b)  the likelihood the project will fulfill the stated

objectives;
(c)  the applicant's qualifications to conduct the research,

including the requisite education or experience;
(d)  the adequacy of the applicant's resources to conduct the

study; and
(e)  whether the scientific use is in the best interest of the

amphibian or reptile, wildlife management, education, or the
advancement of science without unnecessarily duplicating
previously documented scientific research.

(3)  In addition to the criteria provided in Subsection (1),
the division may use the following criteria for the issuance of a
certificate of registration for an educational use of an amphibian
or reptile:

(a)  the objectives and structure of the educational
program; and

(b)  whether the applicant has written approval from the
appropriate official if the activity is conducted in a school or
other educational facility.

(4)  The division may deny issuing or reissuing a certificate
of registration to any applicant, if:

(a)  the applicant has violated any provision of Title 23,
Utah Wildlife Resources Code, Administrative Code R657, a
certificate of registration, an order of the Wildlife Board or any
other law that, when considered with the functions and
responsibilities of collecting, importing, possessing or
propagating an amphibian or reptile, bears a reasonable
relationship to the applicant's ability to safely and responsibly
carry out such activities;

(b)  the applicant has previously been issued a certificate
of registration and failed to submit any report or information
required by this rule, the division, or the Wildlife Board; or

(c)  the applicant misrepresented or failed to disclose
material information required in connection with the
application.

(d)  The division may deny issuing or renewing a certificate
of registration to an applicant where holding the amphibian or
reptile at the proposed location violates federal, state or local
laws.

(5)  If an application is denied, the division shall provide
the applicant with written notice of the reasons for denial.

(6)  An appeal of the denial of an application may be made
as provided in Section R657-53-20.

R657-53-12.  Amendment to Certificate of Registration.
(1)(a)  If material circumstances change, requiring a

modification of the terms of the certificate of registration, the
holder may request an amendment by submitting written
justification and supporting information.

(b)  The division may amend the certificate of registration
or deny the request based on the criteria for initial applications
provided in Section R657-53-11, and, if the request for an
amendment is denied, shall provide the applicant with written
notice of the reasons for denial.

(c)  The division may charge a fee for amending the
certificate of registration.

(d)  An appeal of a request for an amendment may be made
as provided in Section R657-53-20.

(2)  The division reserves the right to amend any certificate
of registration for good cause upon notification to the holder
and written findings of necessity.

(3)(a)  Each holder of a certificate of registration shall
notify the division within 30 days of any change in mailing
address.

(b)  An amphibian or reptile or activities authorized by a
certificate of registration may not be held at any location not
specified on the certificate of registration without prior written
permission from the division.

R657-53-13.  Pre-authorized Certificates of Registration for
Personal Use.

(1)  Pre-authorized certificates of registration may only be
issued for collection and the resulting possession for personal
use of amphibians and reptiles classified as controlled for
collection, as provided in this rule and the proclamation of the
Wildlife Board.

(2)  Pre-authorized certificates of registration shall be held
to all conditions established in R657-53-8.

(3)(a)  The criteria established in R657-53-11(1) shall be
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utilized to determine if pre-authorized certificates of registration
shall be approved and issued.

(b)  The criteria shall be applied to all amphibians and
reptiles classified as controlled for collection.

(c)  Pre-authorized certificates of registration shall be
approved and issued only when the R657-53-11(1) criteria have
been evaluated by the division and issuance found consistent
with the criteria.

(4)(a)  Applications for pre-authorized certificates of
registration are available from, and must be submitted to, the
Wildlife Registration Office in Salt Lake City.

(i)  Applications for pre-authorized certificates of
registration shall be accepted during the second full week of
January and must be received by the Salt Lake Office by 5 p.m.
Friday of that week.

(ii)  Applications received before the second full week in
January will not be accepted.

(iii)  If necessary, a drawing will be held for those species
that have more applications than available pre-authorized
certificates of registration.

(iv)  Remaining pre-authorized certificates of registration
will be available after the second full week of January on a first-
come, first-served basis.

(v)  A person may not apply for or obtain more than one
pre-authorized certificate of registration for each available
species in a calendar year.

(vi)  If available, pre-authorized certificates of registration
shall be issued within five business days beginning the Monday
after the second full week in January.

(vii)  Applications that are incomplete, completed
incorrectly, or submitted without the appropriate fee or other
required information may be rejected.

(b)(i)  Legal tender in the correct amount must accompany
the application.

(ii)  The pre-authorized certificate of registration fee
includes a nonrefundable handling fee.

(c)  Applications for pre-authorized certificates of
registration may be denied as provided in R657-53-11(4).

(5)(a)  Pre-authorized certificates of registration are not
transferable, nor may they be amended to change collection area,
species, bag limits, or dates.

(b)  A holder of a pre-authorized certificate of registration
shall notify the division within 30 days of any change in mailing
address.

(c)  An amphibian or reptile, or activities authorized by a
certificate of registration may not be held or conducted at any
location not specified on the certificate of registration without
prior written permission from the division.

(6)  Specific dates, species, areas, number of pre-authorized
certificates of registration approved, and bag limits shall be
published in the proclamation of the Wildlife Board for
amphibians and reptiles.

(7)(a)  Holders of a pre-authorized certificate of registration
must report collection success or lack thereof to the division
before the expiration date of the pre-authorized certificate of
registration.

(b)  The division shall issue a possession certificate of
registration for the amphibian or reptile collected under the pre-
authorized certification of registration for the life of the animal.

(c)  Annual reporting to the division on the status of the
animal is required or the possession certificate of registration
becomes invalid.

R657-53-14.  Records and Reports.
(1)(a)  From the date of issuance of the certificate of

registration, the holder shall maintain complete and accurate
records of any taking, possession, transportation, propagation,
sale, purchase, barter, or importation pursuant to applicable
sections of this rule or the certificate of registration.

(b)  Records must be kept current and shall include the
names, phone numbers, and addresses of persons with whom
any amphibian or reptile has been sold, bartered, or otherwise
transferred or received, and the dates of the transactions.

(c)  The records required under this section must be
maintained for five years from the expiration date of the
certificate of registration.

(2)  Reports of activity must be submitted to the Wildlife
Registration Office as specified on the certificate of registration.

R657-53-15.  Transfer of Possession.
(1)  Any person who lawfully possesses an amphibian or

reptile classified as prohibited or controlled may transfer
possession of that amphibian or reptile only to a person who has
first applied for and obtained a certificate of registration for that
amphibian or reptile from the division, except as provided in
Subsection (3).

(2)  The division may issue a certificate of registration
granting the transfer and possession of an amphibian or reptile
only if the applicant/transferee meets the issuance criteria
provided in Section R657-53-11.

(3)  Upon the death of a certificate of registration holder,
a legally-obtained and possessed amphibian or reptile may pass
to a successor, and a certificate of registration will be issued to
the successor provided the amphibian or reptile poses no
detrimental impact to community safety and the successor is
qualified to handle the amphibian or reptile.

R657-53-16.  Violations.
(1)  Any violation of this rule is a class C misdemeanor, as

provided in Section 23-13-11.
(2)  Nothing in this rule shall be construed to supersede

any provision of Title 23, Wildlife Resources Code of Utah
which establishes a penalty greater than a class C misdemeanor. 
Any provision of this rule which overlaps a provision of that
title is intended only as a clarification or to provide greater
specificity needed for the administration of the provisions of
this rule.

R657-53-17.  Division Responsibilities.
(1)  The division, in consultation with the Department of

Agriculture and Food and the Department of Health, will be
responsible for:

(a)  reviewing:
(i)  petitions to reclassify species and subspecies of

amphibians or reptiles; and
(ii)  requests for variances to this rule; and
(b)  making recommendations to the Wildlife Board.
(2)  The division shall require a fee for the submission of

a request provided in Section R657-53-18 and R657-53-19.

R657-53-18.  Request for Species Reclassification.
(1)  A person may make a request to change the

classification of a species or subspecies of amphibian or reptile
provided in this rule.

(2)  A request for reclassification must be made to the
division by submitting an application for reclassification.

(3)(a)  The application shall include:
(i)  the petitioner's name, address, and phone number;
(ii)  the species or subspecies for which the application is

made;
(iii)  the name of all interested parties known by the

petitioner;
(iv)  the current classification of the species or subspecies;
(v)  a statement of the facts and reasons forming the basis

for the reclassification; and
(vi)  copies of scientific literature or other evidence

supporting the change in classification.
(b)  In addition to the information required under
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Subsection (a), the petitioner must provide any information
requested by the division necessary to formulate a
recommendation to the Wildlife Board.

(4)(a)  The division shall, within a reasonable time,
consider the request for reclassification and shall submit its
recommendation to the Wildlife Board.

(b)  The division shall send a copy of its recommendation
to the petitioner and other interested parties specified on the
application.

(5)(a)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(i)  consider the division recommendation; and
(ii)  any information provided by the petitioner or other

interested parties.
(b)  The Wildlife Board shall approve or deny the request

for reclassification based on the issuance criteria provided in
Section R657-53-11(1).

(6)  A change in species classification shall be made in
accordance with Title 63G, Chapter 4, Administrative
Rulemaking Act.

(7)  A request for species reclassification shall be
considered a request for agency action as provided in Subsection
63G-4-201(3) and Rule R657-2.

R657-53-19.  Request for Variance.
(1)  A person may make a request for a variance to this rule

for the collection, importation, propagation, or possession of an
amphibian or reptile classified as prohibited under this rule by
submitting a request for variance to the division.

(2)(a)  A request for variance shall include the following:
(i)  the name, address, and phone number of the person

making the request;
(ii)  the species or subspecies of the amphibian or reptile

and associated activities for which the request is made; and
(iii)  a statement of the facts and reasons forming the basis

for the variance.
(b)  In addition to the information required under

Subsection (a), the person making the request must provide any
information requested by the division necessary to formulate a
recommendation to the Wildlife Board.

(3)  The division shall, within a reasonable time, consider
the request and shall submit its recommendation to the Wildlife
Board.

(4)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(a)  consider the division recommendation; and
(b)  any information provided by the person making the

request.
(5)(a)  The Wildlife Board shall approve or deny the

request based on the issuance criteria provided in Section R657-
53-11.

(b)  If the request applies to a broad class of persons and
not to unique circumstances of the applicant, the Wildlife Board
shall consider changing the species classification before issuing
a variance to this rule.

(6)(a)  If the request is approved, the Wildlife Board may
impose any restrictions on the person making the request
considered necessary for that person to maintain the standards
upon which the variance is made.

(b)  Any restrictions imposed on the person making the
request shall be included in writing on the certificate of
registration which shall be signed by the person making the
request.

(7)  A request for variance shall be considered a request for
agency action as provided in Subsection 63G-4-201(3) and Rule
R657-2.

R657-53-20.  Appeal of Certificate of Registration Denial.
(1)  A person may appeal the division's denial of a

certificate of registration by submitting an appeal request to the
consistent with R657-2.

(2)  The request must be made within 30 days after the date
of the denial.

R657-53-21.  Prohibited Collection Methods.
(1)  Amphibians and reptiles may not be collected using

any method prohibited in this rule and the proclamations of the
Wildlife Board except as provided by a certificate of registration
or the Wildlife Board.

(a)  Lethal methods of collection are prohibited except as
provided in Subsections R657-53-27(6) and R657-53-28(6),
(8),and (9).

(b)  The destruction of habitats such as breaking apart of
rocks, logs or other shelters in or under which amphibians or
reptiles may be found is prohibited.

(c)  The use of winches, auto jacks, hydraulic jacks,
crowbars and pry bars are prohibited.

(d)  The use of gasoline or other potentially toxic substance
is prohibited.

(e)  The use of firearms, airguns or explosives is
prohibited.

(f)  The use of electrical or mechanical devices, or smokers
is prohibited except as provided in Subsection (2)(b).

(g)  The use of traps including pit fall traps, can traps, or
funnel traps is prohibited.

(h)  The use of fykes, seines, weirs, or nets of any
description are prohibited except as provided in Subsection
(2)(b).

(2)(a)  Any logs, rocks, or other objects turned over or
moved must be replaced in their original position.

(b)  Dip nets less than 24 inches in diameter, snake sticks,
and lizard nooses may be used.

R657-53-22.  Personal Use:  Collection and Possession or
Importation and Possession of a Live or Dead Amphibian or
Reptile.

(1)  A person may collect and possess a live amphibian or
reptile for personal use only as provided in Subsection (a), (b)
or (c).

(a)  Certificates of registration are not issued for the
collection and possession of any live amphibian or reptile
classified as prohibited for collection and possession, except as
provided in R657-53-19.

(b)  A certificate of registration is required for collection
and possession of any live amphibian or reptile classified as
controlled for collection and possession, except as otherwise
provided by the Wildlife Board.

(c)  A certificate of registration is not required for
collection and possession of any live amphibian or reptile
classified as noncontrolled for collection and possession, except
as provided in Subsections R657-53-27(5) and (6) and R657-
53-28(7) and (8).

(2)  A person may collect and possess a dead amphibian or
reptile or its parts for personal use only as provided in
Subsections (a), (b) or (c).

(a)  A person may collect and possess a dead amphibian or
reptile or its parts classified as controlled for collection and
possession without a certificate of registration as provided in
Subsections (i) and (ii).

(i)  The specimen must be frozen and submitted to the
division by appointment within 30 days of collection; and

(ii)  The specimen must be labeled with the species name,
salvage date, salvage location, Universal Transverse Mercator
(UTM) location coordinates and name of person collecting the
dead amphibian or reptile.

(b)  A certificate of registration is required for collection
and possession of a dead amphibian or reptile or its parts
classified as controlled for collection and possession where the
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dead amphibian or reptile or its parts remains in personal
possession, except as otherwise provided by the Wildlife Board.

(i)  A certificate of registration is not required for collection
and possession of any dead amphibian or reptile classified as
noncontrolled for collection and possession, except as provided
in Subsections R657-53-27(5) and (6) and R657-53-28(7) and
(8).

(ii)  Collection and possession of any dead amphibian or
reptile or its parts classified as noncontrolled for collection and
possession, which remain in personal possession will count
against collection and possession limits.

(c)  A dead amphibian or reptile or its parts classified as
prohibited for collection and possession may not be collected
and possessed without a certificate of registration issued by the
division for collection and possession of the specimen.

(3)  A person may temporarily handle for personal use live
amphibians or reptiles classified as noncontrolled and controlled
for collection and possession without a certificate of registration
only as provided in Subsections (a) through (d).

(a)  An amphibian or reptile may be held for up to 15
minutes in a non-harmful way for the purpose of photography,
noninvasive data collection and moving out of harm's way;

(i)  For the purposes of this Subsection, noninvasive data
collection means the collection of external measurements,
specimen weights, external meristics, and sex determination
which does not involve the use of probes or other instruments
which enter the body of the animal;

(b)  The amphibian or reptile cannot be moved more than
60 feet from the location found;

(c)  The amphibian or reptile can be placed in any
container, bag or device which confines the animal so it may be
transported; and

(d)  The amphibian or reptile must be released immediately
when directed to do so by a division employee.

(4)  A certificate of registration is required for a person to
handle live amphibians or reptiles classified as prohibited for
collection and possession.

(5)  A person may import and possess a live or dead
amphibian or reptile or its parts for personal use only as
provided in subsection (b), (c) and (d).

(a)  Certificates of registration are not issued for the
importation and possession of any live or dead amphibian or
reptile or its parts classified as prohibited for importation and
possession, except as provided in Subsection (d) and R657-53-
19.

(b)  A certificate of registration is required for importation
and possession of any live or dead amphibian or reptile or its
parts classified as controlled for importation and possession,
except as otherwise provided by the Wildlife Board and
subsection (i).

(i)  Prior to importation, a certificate of registration shall be
issued for the importation and the resulting possession of any
live amphibian or reptile for personal use that is legally obtained
from outside the state of Utah, is a species native to Utah, and
is classified as controlled for importation and possession.

(ii)  Legal documentation of the acquisition of the
amphibian or reptile shall be maintained as determined in the
certificate of registration.

(iii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iv)  Imported native and naturalized species shall not
count toward the possession limit.

(c)  A certificate of registration is not required for
importation and possession of any live or dead amphibian or
reptile or its parts classified as noncontrolled for importation
and possession.

(i)  Legal documentation of the acquisition of the

amphibian or reptile shall be maintained for the life of the
animal or the time the animal is in possession.

(ii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iii)  Imported native and naturalized species shall not
count toward the possession limit.

(d)  Notwithstanding subsection (5)(a) or (b), a person may
import and possess any dead amphibian or reptile or its parts
classified as prohibited or controlled, except as provided in
Section R657-53-5, for personal use without obtaining a
certificate of registration, provided the animal was legally taken,
is held in legal possession, and a valid license, permit, tag,
certificate of registration, bill of sale, or invoice is available for
inspection upon request.

R657-53-23.  Scientific, or Educational Use:  Collection and
Possession or Importation and Possession of a Live or Dead
Amphibian or Reptile.

(1)  A person may collect and possess or import and
possess a live or dead amphibian or reptile or its parts for
scientific or educational use only as provided in Subsections (a),
(b) and (c) and R657-53-19.

(a)  The division may issue a certificate of registration to a
university, college, governmental agency, bona fide nonprofit
educational or scientific institution, or a person involved in
wildlife research through an eligible institution to collect and
possess or import and possess a live or dead amphibian or
reptile classified as prohibited for collection and possession or
importation and possession if, in the opinion of the division, the
scientific or educational use is beneficial to wildlife and
significantly benefits the general public without material
detriment to wildlife.

(b)  A certificate of registration is required for the
collection and possession or importation and possession of any
live or dead amphibian or reptile or its parts classified as
controlled for collection and possession or importation and
possession for scientific or educational use, except as otherwise
provided by the Wildlife Board.

(i)  Prior to importation, a certificate of registration shall be
issued for the importation and resulting possession of any live
amphibian or reptile for scientific or educational use that is
legally obtained from outside the state of Utah, is a species
native to Utah, and is classified as controlled for importation
and possession.

(ii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iii)  Imported native and naturalized species shall not
count toward the possession limit.

(c)(i)  A certificate of registration is not required for the
collection and possession or importation and possession of any
live or dead amphibian or reptile or its parts classified as
noncontrolled for collection and possession or importation and
possession for scientific or educational use, except as provided
in Subsections R657-53-27(5) and (6) and R657-53-28(7) and
(8).

(ii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iii)  Imported native and naturalized species shall not
count toward the possession limit.

R657-53-24.  Commercial Use:  Collection and Possession or
Importation and Possession of a Live or Dead Amphibian or
Reptile.
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(1)  Pursuant to Sections 23-13-13 and 23-20-3, a person
may not collect and possess a live amphibian or reptile for a
commercial use or commercial venture for pecuniary gain,
unless otherwise provided in this rule or a certificate of
registration.

(2)  A person may collect and possess or import and
possess a live or dead amphibian or reptile or its parts for
commercial use only as provided in Subsections (a), (b) and (c)
and R657-53-19.

(a)(i)  A person may import and possess a live amphibian
or reptile classified as non-controlled for importation and
possession for a commercial use or a commercial venture, except
as provided in subsection (ii)

(ii)  A native or naturalized species or subspecies of
amphibian or reptile may not be sold or traded unless it
originated from a captive-bred population.

(iii)  Complete and accurate records for native or
naturalized species must be maintained and available for
inspection for five years from the date of the transaction,
documenting the date, name, address, and telephone number of
the person from whom the amphibian or reptile has been
obtained.

(iv)  Complete and accurate records must be maintained
and available for inspection for five years from the date of the
transfer, documenting the date, name, address and certificate of
registration number if applicable of the person receiving the
amphibian or reptile.

(b)(i)  A person may not import and possess a live
amphibian or reptile classified as controlled for importation and
possession for a commercial use or commercial venture without
first obtaining a certificate of registration.

(ii)  A certificate of registration will not be issued to sell or
trade a native or naturalized species of amphibian or reptile
unless it originates from a captive-bred population.

(iii)  It is unlawful to transfer a live amphibian or reptile
classified as controlled for collection and possession or
importation and possession to a person who does not have a
certificate of registration to possess the amphibian or reptile,
except as follows:

(A)  the amphibian or reptile is captive-bred;
(B)  the transferee is not domiciled in Utah;
(C)  the transferee is exporting the amphibian or reptile out

of Utah; and
(D)  the transferee follows the transport provisions in

Section R657-53-25.
(iv)  Complete and accurate records must be maintained by

the buyer and the seller for five years from the date of the
transaction or transfer, documenting the date, and the name,
address, and telephone number of the person from whom the
amphibian or reptile has been obtained and the person receiving
the amphibian or reptile.

(v)  The records indicated in Subsection (iv) must be made
available for inspection upon request of the division.

(c)(i)  A certificate of registration will not be issued for
importation and possession of a live amphibian or reptile,
classified as prohibited for importation and possession for a
commercial use or commercial venture, except as provided in
Subsection (ii) or R657-53-19.

(ii)  The division may issue a certificate of registration to
a zoo, circus, amusement park, aviary, or film company to
import and possess a live amphibian or reptile classified as
prohibited for importation and possession if, in the opinion of
the division, the importation and possession for a commercial
use is beneficial to wildlife or significantly benefits the general
public without material detriment to wildlife.

(iii)  The division's authority to issue a certificate of
registration to a zoo, circus, amusement park, or aviary under
this Subsection is restricted to those facilities that keep the
prohibited amphibian or reptile in a park, building, cage,

enclosure or other structure for the primary purpose of public
exhibition or viewing.

(3)  It is unlawful to sell or trade any turtle, including
tortoises, less than 4" in carapace length (Referenced Federal
Register 21 CFR 1240.62).

(4)(a)  Pursuant to Sections 23-13-13 and 23-20-3, a
person may not collect and possess or import and possess any
dead amphibian or reptile or its parts for a commercial use or
commercial venture for pecuniary gain, unless otherwise
provided in the rules and proclamations of the Wildlife Board,
or a memorandum of understanding with the division.

(b)  The restrictions in Subsection (a) do not apply to
importation and possession of a dead amphibian or reptile sold
or traded for educational use.

R657-53-25.  Transporting a Live Amphibian or Reptile
Through Utah.

A certificate of veterinary inspection is required from the
state of origin as provided in Utah Department of Agriculture
Rule R58-1 and proof of legal possession must accompany the
zoological animal

(1)  Any controlled or prohibited amphibian or reptile may
be transported through Utah without a certificate of registration
if:

(a)  the amphibian or reptile remains in Utah no more than
72 hours; and

(b)  the amphibian or reptile is not sold, transferred,
exhibited, displayed, or used for a commercial venture while in
Utah.

(2)  Proof of legal possession must accompany the
amphibian or reptile.

(3)  If delays in transportation arise, an extension of the 72
hours may be requested by contacting the Wildlife Registration
Office in Salt Lake City.

R657-53-26.  Propagation of Amphibians or Reptiles.
(1)  A person may propagate native amphibians or reptiles

that are legally collected in Utah and possessed only as provided
in Subsection (a) through (c).

(a)  Certificates of registration are not issued for the
propagation of any native amphibian or reptile collected in Utah
and classified as prohibited for propagation except as provided
in R657-53-19.

(b)  A certificate of registration is required for propagating
any native amphibian or reptile collected in Utah and classified
as controlled for propagation, except as otherwise provided by
the Wildlife Board.

(i)  All progeny shall be marked as determined in the
certificate of registration;

(ii)  A report shall be submitted yearly as specified in the
certificate of registration;

(iii)  Records of the progeny as determined in the
certificate of registration shall be kept for the life of the animal
or time in possession; and

(iv)  Progeny shall not count toward possession limits.
(c)  A certificate of registration is required for propagating

native amphibians or reptiles collected in Utah and classified as
noncontrolled for propagation.

(i)  A report shall be submitted yearly as specified in the
certificate of registration;

(ii)  Records of the progeny as determined in the certificate
of registration shall be kept for the life of the animal or time in
possession; and

(iii)  Progeny shall not count toward possession limits.
(2)  A person may propagate naturalized amphibians or

reptiles that are legally collected in Utah and possessed only as
provided in Subsection (a) through (d).

(a)  Certificates of registration are not issued for the
propagation of any naturalized amphibian or reptile collected in
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Utah and classified as prohibited for propagation except as
provided in R657-53-19.

(b)  A certificate of registration is required for propagating
any naturalized amphibian or reptile legally collected in Utah
and classified as controlled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession.

(c)  A certificate of registration is not required for
propagating any naturalized amphibian or reptile collected in
Utah and classified as controlled for possession but classified as
noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(d)  A certificate of registration is not required for

propagating naturalized amphibians or reptiles collected in Utah
and classified as noncontrolled for propagation.

(i)  Progeny shall not count toward possession limits.
(3)  A person may propagate native amphibians or reptiles

that are legally obtained from an instate captive source or
imported into Utah and possessed only as provided in
Subsection (a) through (d).

(a)  Certificates of registration are not issued for the
propagation of any native amphibian or reptile imported into
Utah and classified as prohibited for propagation except as
provided in R657-53-19.

(b)  A certificate of registration is required for propagating
any native amphibian or reptile legally obtained from an instate
captive source or imported into Utah and classified as controlled
for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession.

(c)  A certificate of registration is not required for
propagating any native amphibian or reptile imported into Utah
and classified as controlled for possession but classified as
noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(d)  A certificate of registration is not required for

propagating native amphibians or reptiles imported into Utah
and classified as noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(4)  A person may propagate nonnative or naturalized

amphibians or reptiles that are legally obtained from an instate
captive source or imported into Utah and possessed only as
provided in Subsections (a) through (d).

(a)  Certificates of registration are not issued for the
propagation of any nonnative or naturalized amphibian or reptile
imported into Utah and classified as prohibited for propagation
except as provided in R657-53-19.

(b)  A certificate of registration is required for propagating
any nonnative or naturalized amphibian or reptile legally
obtained from an instate captive source or imported into Utah
and classified as controlled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession.

(c)  A certificate of registration is not required for
propagating nonnative or naturalized amphibian or reptile
imported into Utah and classified as controlled for possession
but classified as noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(d)  A certificate of registration is not required for

propagating nonnative or naturalized amphibians or reptiles
imported into Utah and classified as noncontrolled for

propagation.
(i)  Progeny shall not count toward possession limits.
(5)  Certificates of registration may be denied to an

applicant who:
(a)  is a non-resident of Utah;
(b)  fails to provide and maintain suitable, disease-free

facilities and to humanely hold and maintain amphibians or
reptiles in good condition;

(c)  has been judicially or administratively found guilty of
violating the provisions of this rule;

(d)  has been convicted of, pleaded no contest to, or
entered into a plea in abeyance to any criminal offense that
bears a reasonable relationship to the applicant's ability to safely
and responsibly collect, import, transport or possess amphibians
or reptiles; or

(e)  fails to maintain the propagation records and file the
annual reports required in this section.

(6)  Legally-obtained amphibians or reptiles and their
progeny and descendants born in captivity, which are held in
possession under the authority of a certificate of registration,
remain property of the holder, but are subject to regulation by
the division in accordance with the needs for public health,
welfare, and safety, and impacts on wildlife.

R657-53-27.  Classification and Specific Rules for
Amphibians.

(1)  Common and scientific nomenclature recognized and
adopted by the Society for the Study of Amphibians and
Reptiles (2003) will be utilized in Subsection (2).

(2)  Amphibians are classified as follows:
(a)  Frogs are classified as follows:
(i)  American bullfrog, Ranidae Family (Rana catesbeiana)

is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as
provided in Subsection (6);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ii)  Canyon treefrog, Hylidae Family (Hyla arenicolor) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iii)  Clawed frog, Pipidae Family (Xenopus) (All species)
is

(A)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iv)  Columbia spotted frog, Ranidae Family (Rana
luteiventris) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(v)  Green frog, Ranidae Family (Rana clamitans) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as
provided in Subsection (7);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(vi)  Lowland leopard frog, Ranidae Family (Rana
yavapaiensis) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(vii)  Northern leopard frog, Ranidae Family (Rana
pipiens) is

(A)  controlled for collection, possession and propagation
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of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(viii)  Pacific treefrog, Hylidae Family (Pseudacris regilla)

is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ix)  Relict leopard frog, Ranidae Family (Rana onca) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(x)  Western chorus frog, Hylidae Family (Psedacris

triseriata) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(b)  Spadefoots are classified as follows:
(i)  Great basin spadefoot, Pelobatidae Family (Spea

intermontana) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ii)  Mexican spadefoot, Pelobatidae Family (Spea
multiplicata) is

(A)  noncontrolled for collection and possession and
controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iii)  Plains spadefoot, Pelobatidae Family (Spea
bombifrons) is

(A)  noncontrolled for collection and possession and
controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(c)  Salamanders are classified as follows:
(i)  Tiger salamander, Ambystomatidae Family

(Ambystoma tigrinum) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah.

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(d)  Toads are classified as follows:
(i)  Arizona toad, Bufonidae Family (Bufo microscaphus)

is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Cane (marine) toad, Bufonidae Family (Bufo marinus)

is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iii)  Great Plains toad, Bufonidae Family (Bufo cognatus)

is
(A)  controlled for collection and possession and controlled

for propagation of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iv)  Red-spotted toad, Bufonidae Family (Bufo punctatus)

is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(v)  Western toad, Bufonidae Family (Bufo boreas) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(t)  Woodhouse's toad, Bufonidae Family (Bufo

woodhousii) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah.

(3)(a)  Amphibians classified at the genus or family
taxonomic level include all species and subspecies.

(b)  Amphibians classified at the species taxonomic level
include all subspecies.

(c)  Amphibians classified at the subspecies taxonomic
level do not include any other related subspecies.

(4)  All species or subspecies of amphibians not listed in
Subsection (2) are classified as noncontrolled for collection,
importation, possession and propagation.

(5)(a)  A person must obtain a certificate of registration to
collect and possess more than three amphibians of each species
or subspecies classified as noncontrolled for collection and
possession within a calendar year, except as provided in
Subsection (6).

(b)  A person must obtain a certificate of registration to
possess more than nine amphibians in aggregate classified as
noncontrolled for collection and possession and collected within
Utah, except as provided in Subsection (6).

(6)  A person may collect and possess any number of
American bullfrogs (Rana catesbeiana) or Green frogs (Rana
clamitans) without a certificate of registration provided they are
either killed or released immediately.  A person may not
transport a live bullfrog or green frog from the point of capture
without first obtaining a certificate of registration.

R657-53-28.  Classification and Specific Rules for Reptiles.
(1)(i)  Common and scientific nomenclature recognized

and adopted by the Society for the Study of Amphibians and
Reptiles (2003) shall be utilized in Subsection (2) for North
American species found north of Mexico.

(ii)  Common and scientific nomenclature recognized and
adopted by C. Mattison in The Encyclopedia of Snakes (1999)
shall be utilized for all other snakes found in Subsection (2).

(iii)  Common and scientific nomenclature recognized and
adopted by O'Shea and Halliday in Smithsonian Handbooks: 
Reptiles and Amphibians (2002) shall be utilized for the Gharial
found in subsection (2).

(2)  Reptiles are classified as follows:
(a)  Crocodiles are classified as follows:
(i)  Alligators and caimans, Alligatoridae Family (All

species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Crocodiles, Crocdylidae Family (All species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah; and
(iii)  Gharial, Gavialidae Family (Gavialis gangeticus) is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah.
(b)  Lizards are classified as follows:
(i)  Beaded lizard, Helodermatidae Family, (Heloderma



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 278

horridum) is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Chuckwalla, Iguanidae Family (Sauromalus) (All

species) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation and possession and

prohibited for propagation of individuals legally obtained
outside of Utah;

(iii)  Common lesser earless lizard, Phrynosomatidae
Family (Holbrookia maculata) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(iv)  Common side-blotched lizard, Phrynosomatidae
Family (Uta stansburiana) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah,
except as provided in Subsection (8);

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(v)  Desert horned lizard, Phrynosomatidae Family
(Phrynosoma platyrhinos) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(vi)  Desert iguana, Iguanidae Family (Dipsosaurus
dorsalis) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation and possession, and
prohibited for propagation of individuals legally obtained
outside of Utah;

(vii)  Desert spiny lizard, Phrynosomatidae Family
(Sceloporus magister) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(viii)  Eastern collared lizard, Crotaphytidae Family
(Crotaphytus collaris) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(ix)  Gila monster, Helodermatidae Family (Heloderma
suspectum) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(x)  Great Basin collared lizard, Crotaphytidae Family
(Crotaphytus bicinctores) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xi)  Great Basin fence lizard, Phrynosomatidae Family
(Sceloporus occidentalis longipes) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xii)  Great Basin skink, Scincidae Family (Eumeces
skiltonianus utahensis) is

(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xiii)  Great Basin Whiptail, Teiidae Family (Aspidoscelis

tigris tigris) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xiv)  Greater short-horned lizard, Phrynosomatidae Family

(Phrynosoma hernandesi) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xv)  Long-nosed leopard lizard, Crotaphytidae Family

(Gambelia wislizenii) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xvi)  Northern plateau lizard, Phrynosomatidae Family

(Sceloporus undulatus elongatus) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xvii)  Northern sagebrush lizard, Phrynosomatidae Family

(Sceloporus graciosus graciosus) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah,
except as provided in Subsection (5);

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xviii)  Ornate tree lizard, Phrynosomatidae Family
(Urosaurus ornatus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xix)  Plateau striped whiptail, Teiidae Family
(Aspidoscelis velox) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xx)  Plateau tiger whiptail, Teiidae Family (Aspidoscelis
tigris septentrionalis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxi)  Southern plateau lizard, Phrynosomatidae Family
(Sceloporus undulatus tristichus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxii)  Utah banded gecko, Gekkonidae Family (Coleonyx
variegatus utahensis) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xxiii)  Utah night lizard, Xantusiidae Family (Xantusia
vigilis utahensis) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
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of individuals legally obtained outside of Utah;
(xxiv)  Variable (many-lined) skink, Scincidae Family

(Eumeces multivirgatus epipleurotus)
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxv)  Western zebra-tailed lizard, Phrynosomatidae Family

(Callisaurus draconoides rhodostictus) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah; and
(xxvi)  Yucca night lizard, Xantusiidae Family (Xantusia

vigilis vigilis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah.
(c)  Snakes are classified as follows:
(i)  Bird Snake, Colubridae Family (Thelotornis) (All

species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Boomslang, Colubridae Family (Dispholidus typus) is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iii)  Burrowing asps, Atractaspidae Family (All species)

are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iv)  California kingsnake, Colubridae Family

(Lampropeltis getula californiae) is
(A)  controlled for collection, possession and noncontrolled

for propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(v)  Desert glossy snake, Colubridae Family (Arizona

elegans eburnata) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(vi)  Desert nightsnake, Colubridae Family (Hypsiglena

torquata deserticola) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(vii)  Desert striped whipsnake, Colubridae Family

(Masticophis taeniatus taeniatus) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(viii)  Desert gophersnake, Colubridae Family (Pituophis

catenifer deserticola) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(ix)  Great Basin rattlesnake, Viperidae Family (Crotalus

oreganus lutosus) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as provided
in Subsection (6);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(x)  Great Plains ratsnake, Colubridae Family (Elaphe

emoryi) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xi)  Groundsnake, Colubridae Family (Sonora

semiannulata) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xii)  Keelback, Colubridae Family (Rhabdophis) (All

species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xiii)  Midget faded rattlesnake, Viperidae Family

(Crotalus oreganus concolor) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xiv)  Mojave rattlesnake, Viperidae Family (Crotalus

scutulatus) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xv)  Mojave patch-nosed snake, Colubridae Family

(Salvadora hexalepis mojavensis) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xvi)  Painted desert glossy snake, Colubridae Family

(Arizona elegans philipi) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xvii)  Pit vipers, Viperidae Family (All species) are
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xviii)  Prairie rattlesnake, Viperidae Family (Crotalus

viridis) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xix)  Proteroglyphous snakes, Australian spp., cobras,

coral snakes, kraits, and their allies, Elapidae Family (All
species) are

(A)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xx)  Red racer (Coachwhip), Colubridae Family
(Masticophis flagellum piceus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxi)  Regal ring-necked snake, Colubridae Family
(Diadophis punctatus regalis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxii)  Rubber boa, Boidae Family (Charina bottae) is
(A)  noncontrolled for collection, possession and
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propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxiii)  Sidewinder, Viperidae Family (Crotalus cerastes)

is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxiv)  Smith's black-headed snake, Colubridae Family

(Tantilla hobartsmithi) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxv)  Smooth greensnake, Colubridae Family (Opheodrys

vernalis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxvi)  Sonoran lyresnake, Colubridae Family

(Trimorphodon biscutatus lambda) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxvii)  Speckled rattlesnake, Viperidae Family (Crotalus

mitchellii) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxviii)  Spotted leaf-nosed snake, Colubridae Family

(Phyllorhynchus decurtatus) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxix)  Utah milksnake, Colubridae Family (Lampropeltis

triangulum taylori) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxx)  Utah mountain kingsnake, Colubridae Family

(Lampropeltis pyromelana infralabialis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxxi)  Utah threadsnake, Leptotyphlopidae Family

(Leptotyphlops humilis utahensis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxxii)  Valley gartersnake, Colubridae Family

(Thamnophis sirtalis fitchi) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxxiii)  Wandering gartersnake, Colubridae Family

(Thamnophis elegans vagrans) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah,
except as provided in Subsection (8);

(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxxiv)  Western black-necked gartersnake, Colubridae

Family (Thamnophis cyrtopsis cyrtopsis) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxxv)  Western long-nosed snake, Colubridae Family

(Rhinocheilus lecontei lecontei) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah; and
(xxxvi)  Western yellow-bellied racer, Colubridae Family

(Coluber constrictor mormon) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah.
(d)  Turtles are classified as follows:
(i)  Alligator snapping turtle, Chelydridae Family

(Macrochelys temminckii) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as
provided in Subsection (9);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ii)  Common snapping turtle, Chelydridae Family
(Chelydra serpentine) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah, except as
provided in Subsection (9);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iii)  Desert tortoise, Testudinidae Family (Gopherus
agassizii) is

(A)  prohibited for collection, and propagation and
controlled for possession of individuals from wild populations
in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iv)  Painted turtle, Emydidae Family (Chrysemys picta) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah.
(v)  Red-eared slider, Emydidae Family (Trachemys scripta

elegans) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah.
(vi)  Spiny softshell, Trionychidae Family (Apalone

spinifera) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as
provided in Subsection (9);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(3)(a)  Reptiles classified at the genus or family taxonomic
level include all species and subspecies.

(b)  Reptiles classified at the species taxonomic level
include all subspecies.

(c)  Reptiles classified at the subspecies taxonomic level do
not include any other related subspecies.

(4)  All species or subspecies of reptiles not listed in
Subsection (2) are classified as noncontrolled for collection,
importation, possession and propagation.

(5)  A person may not:
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(a)  knowingly disturb the den of any reptile or kill,
capture, or harass any reptile within 100 yards of a reptile den
without first obtaining a certificate of registration from the
division; or

(b)  indiscriminately kill any reptile.
(6)(a)  Great Basin rattlesnakes, Crotalus oreganus lutosus,

may be killed without a certificate of registration only for
reasons of human safety.

(b)  The carcass or its parts of a Great Basin rattlesnake
killed pursuant to Subsection (a) may be retained for personal
use or possessed.

(7)(a)  A person must obtain a certificate of registration to
collect more than three reptiles of each species or subspecies
classified as noncontrolled for collection and possession within
a calendar year, except as provided in Subsection (8).

(b)  A person must obtain a certificate of registration to
possess more than nine reptiles of each species or more than 56
in aggregate which are classified as noncontrolled for collection
and possession and collected within Utah, except as provided in
Subsection (8).

(8)  In a calendar year, a person may collect and possess for
personal use 25 common side-botched lizards (Uta
stansburiana), 25 northern sagebrush lizards (Sceloporus
graciosus graciosus), and 25 wandering gartersnakes
(Thamnophis elegans vagrans), without obtaining a certificate
of registration or counting against the aggregate possession
limit.

(9)(a)  A person may collect and possess any number of
common snapping turtles (Chelydra serpentina), alligator turtles
(Macrochelys temminckii) or spiny softshell (Apalone spinifera)
turtles without a certificate of registration provided they are
either killed or released immediately upon removing them from
the point of capture.

(b)  A person may not transport a live common snapping
turtle, alligator turtle or spiny softshell turtle from the point of
capture from which it was collected without first obtaining a
certificate of registration.

KEY:  wildlife, import restrictions, amphibians, reptiles
August 9, 2018 23-14-18
Notice of Continuation April 12, 2018 23-14-19

23-20-3
23-13-14
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R657.  Natural Resources, Wildlife Resources.
R657-54.  Taking Wild Turkey.
R657-54-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19
and in accordance with 50 CFR 20, 2003 edition, which is
incorporated by reference, the Wildlife Board has established
this rule for taking wild turkey.

(2)  Specific season dates, bag and possession limits, areas
open, number of permits and other administrative details that
may change annually are published in the guidebook of the
Wildlife Board for taking upland game and wild turkey.

R657-54-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Bait" means shelled, shucked or unshucked corn,

wheat or other grain, salt or other feed that lures, attracts or
entices wild turkey.

(b)  "Baiting" means the direct or indirect placing,
exposing, depositing, distributing, or scattering of salt, grain, or
other feed that could serve as a lure or attraction for upland
game to, on, or over any areas where hunters are attempting to
take them.

(c)  "CFR" means the Code of Federal Regulations.
(d)  "Falconry" means the sport of taking quarry by means

of a trained raptor.
(e)  "Fall season permit" means any turkey hunting permit

having season dates on or between August 1 to March 14,
excluding turkey permits issued pursuant to R657-41 and turkey
control permits issued pursuant to R657-69-6.

(f)  "Spring season permit" means any turkey hunting
permit having season dates on or between March 15 to July 31,
excluding turkey permits issued pursuant to R657-41 and turkey
control permits issued pursuant to R657-69-6.

(g)  "Wild Turkey" as used in this rule means a wild, free-
ranging turkey and does not include a privately-owned wild
turkey, domestic turkey, or wild-domestic hybrids.

R657-54-3.  Obtaining Permits for Wild Turkey.
(1)  A person must possess or obtain a valid hunting or

combination license in order to apply for or obtain a wild turkey
permit.

(2)  General season wild turkey permits are issued over-the-
counter consistent with this rule and the guidebook of the
Wildlife Board for taking upland game and wild turkey.

(3)  Limited entry permits for wild turkey are issued
pursuant to R657-62-25.

(4)  Wild turkey control permits and turkey control permit
vouchers are issued pursuant to R657-69.

(5)  Wild turkey conservation and sportsman's permits are
issued pursuant to R657-41.

(6)  Wild turkey permits available through the Expo are
issued pursuant to R657-55.

(7)  Wild turkey poaching-reported reward permits are
issued pursuant to R657-51.

R657-54-4.  Authorized Weapons.
Wild turkey may be taken only with:
(a)  Archery equipment, including a draw-lock, or a

crossbow using broadhead tipped arrows or bolts;
(b)  a shotgun, firing shot sizes BB and smaller diameter;

or
(c)  a rimfire firearm during any fall season permit.

R657-54-5.  Shooting Hours.
(1)  Wild turkey may be taken only between one-half hour

before official sunrise through one-half hour after official
sunset.

(2)  A person must add to or subtract from the official

sunrise and sunset depending on the geographic location of the
state.  Specific times are provided in a time zone map in the
guidebook of the Wildlife Board for taking upland game and
wild turkey.

R657-54-6.  State Parks.
(1)  Hunting of any wildlife is prohibited within the

boundaries of all state park areas, except those areas designated
open to hunting by the Division of Parks and Recreation in Rule
R651-614-4.

(2)  Hunting with rifles and handguns in park areas
designated open is prohibited within one mile of all park
facilities including buildings, camp or picnic sites, overlooks,
golf courses, boat ramps, and developed beaches.

(3)  Hunting with shotguns, crossbows or archery tackle is
prohibited within one quarter mile of the above stated areas.

R657-54-7.  Falconry.
Falconers may not release a raptor on wild turkeys during

the spring seasons.  Falconers may release a raptor on wild
turkeys during the fall season, as published in the guidebook of
the Wildlife Board for taking upland game and wild turkey.

R657-54-8.  Live Decoys and Electronic Calls.
A person may not take a wild turkey by the use or aid of

live decoys, recorded turkey calls or sounds, or electronically
amplified imitations of turkey calls.

R657-54-9.  Baiting.
A person may not hunt turkey using bait, or on or over any

baited area where a person knows or reasonably should know
that the area is or has been baited.  An area is considered baited
for 10 days after bait is removed, or 10 days after bait in an area
is eaten.

R657-54-10.  Sitting or Roosting Turkeys.
A person may not take or attempt to take any turkey sitting

or roosting in a tree.

R657-54-11.  Tagging Requirements.
(1)  The carcass of a turkey must be tagged before the

carcass is moved from, or the hunter leaves, the site of kill.
(2)  To tag a carcass, a person shall:
(a)  completely detach the tag from the license or permit;
(b)  completely remove the appropriate notches to

correspond with:
(i)  the date the animal was taken;
(ii)  the sex of the animal; and
(c)  attach the tag to the carcass so that the tag remains

securely fastened and visible.
(3)  A person may not:
(a)  remove more than one notch indicating date or sex; or
(b)  tag more than one carcass using the same tag.
(4)  A person may not hunt or pursue turkey after any of

the notches have been removed from the tag or the tag has been
detached from the permit.

R657-54-12.  Identification of Species and Sex.
(1)  During the spring seasons the head and beard must

remain attached to the carcass of wild turkey while being
transported.

(2)  During the fall season only the head must remain
attached to the carcass of wild turkey while being transported.

R657-54-13.  Use of Dogs.
(1)  An individual may not use or permit a dog to harass,

pursue, or take protected wildlife unless otherwise allowed for
in the Wildlife Code, administrative rules issued under Wildlife
Code, or a guidebook of the Wildlife Board.
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(2)  Dogs may be used to locate and retrieve turkey during
open turkey hunting seasons.

(3)  Dogs are generally allowed on state wildlife
management and waterfowl management areas, subject to the
following conditions.

(a)  dogs are not allowed on the following state wildlife
management areas and waterfowl management areas between
March 10 and August 31 annually or as posted by the Division:

(i)  Annabella;
(ii)  Bear River Trenton Property Parcel;
(iii)  Bicknell Bottoms;
(iv)  Blue Lake;
(v)  Browns Park;
(vi)  Bud Phelps;
(vii)  Clear Lake;
(viii)  Desert Lake;
(ix)  Farmington Bay;
(x)  Harold S. Crane;
(xi)  Hatt's Ranch
(xii)  Howard Slough;
(xiii)  Huntington;
(xiv)  James Walter Fitzgerald;
(xv)  Kevin Conway;
(xvi)  Locomotive Springs;
(xvii)  Manti Meadows;
(xviii)  Mills Meadows;
(xix)  Montes Creek;
(xx)  Nephi;
(xxi)  Ogden Bay;
(xxii)  Pahvant;
(xxiv)  Public Shooting Grounds;
(xxv)  Redmond Marsh;
(xxvi)  Richfield;
(xxvii)  Roosevelt;
(xxviii)  Salt Creek;
(xxix)  Scott M. Matheson Wetland Preserve;
(xxx)  Steward Lake;
(xxxi)  Timpie Springs;
(xxxii)  Topaz Slough;
(xxxiii)  Vernal; and
(xxxiv)  Willard Bay.
(b)  The Division may establish special restrictions for

Division-managed properties, such as on-leash requirements and
temporary or locational closures for dogs, and post them at
specific Division properties and at Regional offices;

(c)  Organized events or group gatherings of twenty-five
(25) or more individuals that involve the use of dogs, such as
dog training or trials, that occur on Division properties may
require a special use permit as described in R657-28; and

(d)  Dog training may be allowed in designated areas on
Lee Kay Center and Willard Bay WMA by the Division without
a special use permit.

R657-54-14.  Closed Areas.
A person may not hunt wild turkey in any area posted

closed by the Division or any of the following areas:
(1)  Salt Lake Airport boundaries as posted.
(2)  Incorporated municipalities: Many incorporated

municipalities prohibit the discharge of firearms and other
weapons.  Check with the respective city officials for specific
boundaries and limitations.

(3)  All State Waterfowl Management Areas except Browns
Park and Stewart Lake

(4)  All National Wildlife Refuges unless declared open by
the managing authority.

(5)  Military installations, including Camp Williams, are
closed to hunting and trespassing.

R657-54-15.  Possession of Live Protected Wildlife.

It is unlawful for any person to hold in captivity at any time
any protected wildlife, except as provided by Title 23, Wildlife
Resources Code or any rules and regulations of the Wildlife
Board.  Protected wildlife that is wounded must be immediately
killed and shall be included in the hunter's bag limit.

R657-54-16.  Spotlighting.
(1)  Except as provided in Section 23-13-17:
(a)  a person may not use or cast the rays of any spotlight,

headlight or other artificial light to locate protected wildlife
while having in possession a firearm or other weapon or device
that could be used to take or injure protected wildlife; and

(b)  the use of a spotlight or other artificial light in a field,
woodland or forest where protected wildlife are generally found
is probable cause of attempting to locate protected wildlife.

(2)  The provisions of this section do not apply to:
(a)  the use of the headlights of a motor vehicle or other

artificial light in a usual manner where there is no attempt or
intent to locate protected wildlife; or

(b)  a person licensed to carry a concealed weapon in
accordance with Title 53, Chapter 5, Part 7 of the Utah Code,
provided the person is not utilizing the concealed firearm to
hunt or take wildlife.

R657-54-17.  Exporting Wild Turkey from Utah.
A person may export wild turkey or their parts from Utah

only if:
(1)  the person who harvested the turkey accompanies it

and possess a valid permit corresponding to the tag; or
(2)  the person exporting the turkey or its parts, if it is not

the person who harvested the turkey, has obtained a shipping
permit from the Division.

R657-54-18.  Waste of Game.
(1)  A person may not waste or permit to be wasted or

spoiled any protected wildlife or their parts.
(2)  A person shall not kill or cripple any wild turkey

without making a reasonable effort to retrieve the turkey.

R657-54-19.  Wild Turkey Poaching -Reported Reward
Permits.

Wild turkey poaching-reported reward permits are issued
pursuant to R657-51.

R657-54-20.  Season Dates, Bag and Possession Limits, and
Areas Open.

(1)  Season dates, bag and possession limits, areas open,
and number of permits for taking wild turkey are provided in the
guidebook of the Wildlife Board for taking upland game and
wild turkey.

(2)  A person may not obtain or possess more than:
(a)  one permit during the spring season annually; or
(b)  three permits during the fall season annually.

KEY:  wildlife, wild turkey, game laws
August 9, 2018 23-14-18
Notice of Continuation August 18, 2014 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-55.  Wildlife Expo Permits.
R657-55-1.  Purpose and Authority.

(1)  Under the authority of Sections 23-14-18 and 23-14-19
of the Utah Code, this rule provides the standards and
requirements for issuing wildlife expo permits.

(2)  Wildlife expo permits are authorized by the Wildlife
Board and issued by the division to a qualified conservation
organization for purposes of generating revenue to fund wildlife
conservation activities in Utah and attracting and supporting a
regional or national wildlife exposition in Utah.

(3)  The selected conservation organization will conduct a
random drawing at an exposition held in Utah to distribute the
opportunity to receive wildlife expo permits.

(4)  This rule is intended as authorization to issue one
series of wildlife expo permits per year to a qualified
conservation organization.

R657-55-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Conservation organization" means a 26 U.S.C.

501(c)(3) tax exempt, nonprofit chartered institution,
corporation, foundation, or association founded for the purpose
of promoting wildlife conservation.

(b)  "Special nonresident expo permit" means one wildlife
expo permit for each once-in-a-lifetime species that is only
available to a nonresident hunter legally eligible to hunt in Utah.

(c)  "Wildlife exposition" means a multi-day event held
within the state of Utah that is sponsored by one or more
wildlife conservation organizations, acting through a single
conservation organization, as their national or regional
convention or event that is open to the general public and
designed to draw nationwide attendance of more than 10,000
individuals.  The wildlife exposition may include wildlife
conservation fund raising activities, outdoor exhibits, retail
marketing of outdoor products and services, public awareness
programs, and other similar activities.

(d)  "Wildlife exposition audit" means an annual review by
the division of the conservation organization's processes used to
handle applications for expo permits and conduct the drawing,
the protocols associated with collecting and using client data,
the revenue generated from expo permit application handling
fees, and the expenditure of designated expo permit application
handling fee revenue on division-approved projects.

(e)  "Wildlife expo permit" means a permit which:
(i)  is authorized by the Wildlife Board to be issued to

successful applicants through a drawing or random selection
process conducted at a Utah wildlife exposition; and

(ii)  allows the permittee to hunt the designated species on
the designated unit during the respective season for each species
as authorized by the Wildlife Board.

(f)  "Wildlife expo permit series" means a single package
of permits to be determined by the Wildlife Board for:

(i)  deer;
(ii)  elk;
(iii)  pronghorn;
(iv)  moose;
(v)  bison;
(vi)  mountain goat;
(vii)  desert bighorn sheep;
(viii)  rocky mountain bighorn sheep;
(ix)  wild turkey;
(x)  cougar; or
(xi)  black bear.
(g)  "Secured opportunity" means the opportunity to

receive a specified wildlife expo permit that is secured by an
eligible applicant through the exposition drawing process.

(h)  "Successful applicant" means an individual selected to

receive a wildlife expo permit through the drawing process.

R657-55-3.  Wildlife Expo Permit Allocation.
(1)  The Wildlife Board may allocate wildlife expo permits

after May 1 of the year preceding the wildlife exposition.
(2)  Wildlife expo permits shall be issued as a single series

to one conservation organization.
(3)  The number of wildlife expo permits authorized by the

Wildlife Board shall be based on:
(a)  the species population trend, size, distribution, and

long-term health;
(b)  the hunting and viewing opportunity for the general

public, both short and long term; and
(c)  a percentage of the permits available to nonresidents in

the annual big game drawings matched by a proportionate
number of resident permits.

(4)  Wildlife expo permits, including special nonresident
expo permits, shall not exceed 200 total permits.

(5)  Wildlife expo permits designated for the exposition
each year shall be deducted from the number of public drawing
permits.

R657-55-4.  Obtaining Authority to Distribute Wildlife Expo
Permit Series.

(1)(a)  Except as provided in Subsection (b), the wildlife
expo permit series is issued for a period of five years.

(b)  The original five-year term may be renewed for an
additional period not to exceed five years, provided:

(i)  the conservation organization, Division of Purchasing
and General Services procurement officer, Wildlife Board, and
division mutually agree in writing to the renewal term; and

(ii)  the procurement officer determines in writing pursuant
to Section 63G-6a-1204(7) that the renewal term is in the
division's best interest and places the writing in the conservation
organization's procurement file.

(2)(a)  The wildlife expo permit series is available to
eligible conservation organizations for distribution through a
drawing or other random selection process held at a wildlife
exposition in Utah open to the public.

(b)  The division may unilaterally discontinue or suspend
issuing the wildlife expo permit series at:

(i)  the conclusion of the original five-year contract term or
renewal term described in Subsection (1) and prior to issuance
of a contract under this rule; or

(ii)  any time during the term of a contract when in the
interest of wildlife conservation, management, or compliance
with law.

(3)  Prior to expiration of a current wildlife exposition term
or renewal term, the division may issue through the Division of
Purchasing and General Services a request for proposal
consistent with the Procurement Code in Title 63G, Chapter 6a
of the Utah Code to solicit bids from conservation organizations
desiring to distribute the wildlife expo permit series at a wildlife
exposition.

(4)  The request for proposal will solicit information
relevant to successfully conducting a wildlife exposition,
competently distributing the expo permit series, protecting
confidential personal information acquired in distributing
permits, and generating revenue for wildlife conservation in
Utah, including:

(a)  the name, address and telephone number of the
conservation organization;

(b)  a description of the conservation organization's
mission statement;

(c)  documentation establishing the conservation
organization meets the definitional criteria in R657-55-2(2)(a)
and is eligible to submit a proposal;

(d)  the name of the president or other individual
responsible for the administrative operations of the conservation
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organization;
(e)  a detailed business plan describing how the:
(i)  proposed wildlife exposition will take place;
(ii)  proposed wildlife exposition will satisfy the

definitional criteria in R657-55-2(2)(c);
(iii)  wildlife expo permit drawing procedures will be

carried out; and
(iv)  confidential personal information acquired in the

drawing process will be safeguarded;
(f)  the conservation organization and any partnering

entities' ability, including past performance in marketing
conservation permits under R657-41, to effectively plan and
complete the wildlife exposition;

(g)  the conservation organization's commitment to use
expo permit handling fee revenue to benefit protected wildlife
in Utah; and

(h)  historical contributions of the conservation
organization and any partnering entities to the conservation of
wildlife in Utah.

(5)  Proposals submitted in response to a request for
proposal under Subsection (4) will be processed, evaluated, and
acted upon consistent with the procurement requirements set
forth in Title 63G, Chapter 6a of the Utah Code.

(6)  The conservation organization receiving the wildlife
expo permit series must:

(a)  require each wildlife expo permit applicant to possess
a current Utah hunting or combination license before applying
for a wildlife expo permit;

(b)  select successful applicants for wildlife expo permits
by drawing or other random selection process in accordance
with law, provisions of this rule, and orders of the Wildlife
Board;

(c)  allow applicants to apply for wildlife expo permits
without purchasing admission to the wildlife exposition;

(d)  notify the division of the successful applicant of each
wildlife expo permit within 10 days of the applicant's selection;

(e)  maintain records demonstrating that the drawing was
conducted fairly; and

(f)  submit to an annual wildlife exposition audit by a
division appointed auditor.

(7)  The division shall issue the appropriate wildlife expo
permit to the designated successful applicant after:

(a)  completion of the random selection process;
(b)  verification of the recipient being eligible for the

permit; and
(c)  payment of the appropriate permit fee is received by the

division.
(8)  The division and the conservation organization

receiving the wildlife expo permit series will enter into a
contract with terms that include the relevant provisions in this
rule, the request for proposal, and the conservation
organization's proposal.

(9)  If the conservation organization awarded the wildlife
expo permit series withdraws before the end of the 5-year period
or any extension period under R657-55-4(1)(b), any remaining
co-participant with the conservation organization may assume
the contract and distribute the expo permit series consistent with
the contract and this rule for the remaining years in the
applicable period, provided:

(a)  The original contracted conservation organization
submits a certified letter to the head of the procurement unit, as
defined in Section 63G-6a-103, and the division identifying that
it will no longer be participating in the exposition;

(b)  The co-participant conservation organization submits
a request with the head of the procurement unit and the division
for authorization to assume the remaining term of the contract
; and

(c)  the head of the procurement unit, in consultation with
the division and Wildlife Board, approves the application.

(10)  The division may suspend or terminate the
conservation organization's authority to distribute wildlife expo
permits at any time during the original five -year award term or
any renewal period for:

(a)  violating any of the requirements set forth in this rule
or the contract; or

(b)  failing to bring or organize a wildlife exposition in
Utah, as described in the business plan under R657-55-4(4)(e),
in any given year.

R657-55-5.  Wildlife Expo Permit Application Procedures.
(1)  Any person legally eligible to hunt in Utah may apply

for a wildlife expo permit, except that only a nonresident of
Utah may apply for a special nonresident expo permit.

(2)  The handling fee assessed by the conservation
organization to process applications shall be $5 per application
submitted.

(3)(a)  Except as provided in Subsection (3)(b), applicants
must validate their application in person at the wildlife
exposition to be eligible to participate in the wildlife expo
permit drawing.

(i)  No person may submit an application in behalf of
another.

(ii)  A person may validate their wildlife expo permit
application at the exposition without having to enter the
exposition and pay the admission charge.

(b)  An applicant that is a member of the United States
Armed Forces and unable to attend the wildlife exposition as a
result of being deployed or mobilized in the interest of national
defense or a national emergency is not required to validate their
application in person; provided exposition administrators are
furnished a copy of the written deployment or mobilization
orders and the orders identify:

(i)  the branch of the United States Armed forces from
which the applicant is deployed or mobilized;

(ii)  the location where the applicant is deployed or
mobilized;

(iii)  the date the applicant is required to report to duty; and
(iv)  the nature and length of the applicant's deployment or

mobilization.
(c)  The conservation organization shall maintain a record,

including copies of military orders, of all applicants that are not
required to validate their applications in person pursuant to
Subsection (3)(b), and submit to a division audit of these
records as part of its annual audit under R657-55-4(8)(f), when
requested by the division.

(4)  Applicants may apply for each individual hunt for
which they are eligible.

(5)  Applicants may apply only once for each hunt,
regardless of the number of permits for that hunt.

(6)  Applicants must submit an application for each desired
hunt.

(7)  Applicants must possess a current Utah hunting or
combination license in order to apply for a wildlife expo permit.

(8)  The conservation organization shall advertise, accept,
and process applications for wildlife expo permits and conduct
the drawing in compliance with this rule and all other applicable
laws.

R657-55-6.  Drawing Procedures.
(1)  A random drawing or selection process must be

conducted for each wildlife expo permit.
(2)  Preference and bonus points are neither awarded nor

applied in the drawings.
(3)  Waiting periods do not apply, except any person who

obtains a wildlife expo permit for a once-in-a-lifetime species is
subject to the once-in-a-lifetime restrictions applicable to
obtaining a subsequent permit for the same species through a
division application and drawing process, as provided in R657-
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62 and the guide books of the Wildlife Board for taking big
game.

(4)  No predetermined quotas or restrictions shall be
imposed in the application or selection process for wildlife expo
permits between resident and nonresident applicants, except that
special nonresident expo permits may only be awarded to a
nonresident of Utah.

(5)  Drawings will be conducted within five days of the
close of the exposition.

(6)  Applicants do not have to be present at the drawing to
be awarded a wildlife expo permit.

(7)  The conservation organization shall identify all eligible
alternates for each wildlife expo permit and provide the division
with a finalized list.  This list will be maintained by the
conservation organization until all permits are issued.

(8)  The division shall contact successful applicants, and
the conservation organization shall post the name of all
successful applicants on a designated website.

R657-55-7.  Issuance of Permits.
(1)  The division shall provide a wildlife expo permit to the

successful applicant, as designated by the conservation
organization.

(2)  The division must provide a wildlife expo permit to
each successful applicant, except as otherwise provided in this
rule.

(3)  The division shall provide each successful applicant a
letter indicating the permit secured in the drawing, the
appropriate fee owed the division, and the date the fee is due.

(4)(a)  Successful applicants must submit the permit fee
payment in full to the division before receiving the permit.

(b)  Subject to the limitation in Subsection (8), the division
will issue the designated wildlife expo permit to the successful
applicant.

(5)  Residents will pay resident permit fees and
nonresidents will pay nonresident permit fees.

(6)  Beginning in 2019, applicants are eligible to obtain
only one expo permit each year, regardless of species.

(7)  If an applicant is selected for more than one expo
permit, the division will contact the applicant to determine
which permit the applicant selects.

(a)  The applicant must select the permit of choice within
2 days of receiving notification.

(b)  If the division is unable to contact the applicant within
2 days, the division will issue to the applicant the permit with
the most difficult drawing odds based on drawing results from
the division's big game drawing for the preceding year.

(c)  Permits not issued to the applicant will go to the next
person on the alternate drawing list for that permit, provided the
person is legally eligible to receive the permit and does not have
a secured opportunity for any other expo permit.

(8)  Any successful applicant who fails to satisfy the
following requirements will be ineligible to receive the wildlife
expo permit and the next drawing alternate for that permit will
be selected:

(a)  The applicant fails to remit the appropriate permit fee
in full to the division by the date provided in Subsection (3);

(b)  The applicant does not possess a valid Utah hunting or
combination license at the time the expo permit application was
submitted; or

(c)  The applicant is legally ineligible to possess the permit.

R657-55-8.  Surrender or Transfer of Wildlife Expo Permits.
(1)(a)  A person selected to receive a wildlife expo permit

that is also successful in obtaining a Utah once-in-a-lifetime or
limited entry permit for the same species in the same year or
successful in obtaining a general permit for a male animal of the
same species in the same year, may not possess both permits and
must select the permit of choice.

(b)  In the event a secured opportunity is surrendered
before the permit is issued, the next eligible applicant on the
alternate drawing list for that permit will be selected to receive
the permit, provided the person is legally eligible to receive the
permit and does not:

(i)  have a secured opportunity for any other expo permit;
or

(ii)  possess any other expo permit valid in the same year.
(c)  In the event the wildlife expo permit is surrendered, the

next eligible applicant on the alternate drawing list for that
permit will be selected to receive it, provided the person
satisfies the eligibility requirements in Subsection (b).

(d)  The permit fee on a surrendered expo permit may be
refunded, as provided in Sections 23-19-38, 23-19-38.2, and
R657-42-5.

(2)  A person selected by a conservation organization to
receive a wildlife expo permit, may not sell or transfer the
permit, or any rights thereunder to another person in accordance
with Section 23-19-1.

(3)  If a person is successful in obtaining a wildlife expo
permit but is legally ineligible to hunt in Utah, the next eligible
applicant on the alternate drawing list for that permit will be
selected to receive it, provided the person satisfies the eligibility
requirements in Subsection (1)(b).

R657-55-9.  Using a Wildlife Expo Permit.
(1)  A wildlife expo permit allows the recipient to:
(a)  take only the species and sex printed on the permit;
(b)  take the species only in the area and during the season

specified on the permit; and
(c)  take the species only with the weapon type specified on

the permit.
(2)  The recipient of a wildlife expo permit is subject to all

the provisions of Title 23, Wildlife Resources Code, and the
rules and guidebooks of the Wildlife Board for taking and
pursuing wildlife.

R657-55-10.  Wildlife Expo Permit -- Application Handling
Fee Revenue.

(1)(a)  All wildlife expo permit application handling fee
revenue generated by the conservation organization under
R657-55-5(2) will be deposited in a separate, federally insured
account to prevent commingling with any other funds.

(b)  Interest earned on the portion of application handling
fee revenue retained by the conservation organization for
administrative expenses under Subsection (2) may be retained
and used by the conservation organization.

(c)  Interest earned on the portion of application handling
fee revenue committed to fund wildlife conservation projects
under Subsection (3) shall be used by the conservation
organization to fund approved wildlife conservation projects.

(2)  The conservation organization may retain up to $3.50
of each $5.00 application handling fee for administrative
expenses, unless the conservation organization pledges a greater
percentage of the application handling fee to wildlife
conservation in:

(a)  its response to the request for proposal; or
(b)  the expo contract with the division.
(3)  The remaining balance of each $5.00 application

handling fee and accrued interest, less standard banking fees
assessed on the account where the funding is deposited, will be
used by the conservation organization to fund projects
advancing wildlife interests in the state, subject to the following:

(a)  project funding will not be committed to or expended
on any project without first obtaining the division director's
written approval;

(b)  cash donations to the Wildlife Habitat Account created
under Section 23-19-43 or Division Species Enhancement
Funds are authorized projects that do not require the division
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director's approval; and
(c)  application handling fee revenue dedicated to funding

projects must be completely expended on approved projects or
transferred to the division by August 1st, two years following
the year in which the application handling fee revenue is
collected.

(4)  Application handling fee revenue committed to
division-approved projects will be transferred by the
conservation organization to the division within 60 days of
being invoiced by the division.

(a)  If the division-approved project to which funds are
committed is completed under projected budget or canceled,
funds committed to the project that are not used will be kept by
the division and credited back to the conservation organization
and made available for the group to use on other approved
projects during the current or subsequent year.

(5)  All records and receipts for projects under Subsection
(3) must be retained by the conservation organization for a
period not less than five years, and shall be produced to the
division for inspection upon request.

(6)  The conservation organization shall submit a report to
the division and Wildlife Board each year by August 1st that
accounts for and documents the following:

(a)  gross revenue generated from collecting $5 wildlife
expo permit application handling fees;

(b)  total amount of application handling fee revenue
retained for administrative expenses; and

(c)  total amount of application handling fee revenue set
aside and dedicated to funding projects, including bank
statements showing account balances.

(7)  A partner organization that individually receives
application handling fee revenue from the expo permit drawing
pursuant to a co-participant contract with the conservation
organization, is subject to the provisions in Subsections (1)
through (6).

KEY:  wildlife, wildlife permits
August 9,  2018 23-14-18
Notice of Continuation May 5, 2015 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-56.  Recreational Lease of Private Lands for Free
Public Walk-in Access.
R657-56-1.  Purpose and Authority.

Under the authority of Sections 23-14-3(2), 23-14-18, and
23-14-19, this rule provides the procedures, standards, and
requirements to administer a Walk-In Access program in the
State of Utah designed to compensate private landowners for
leasing private property for the purpose of allowing free public
access for wildlife dependent recreation.

R657-56-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Base rate fee" is the minimum payment that a

landowner is eligible for excluding all bonus payments.
(b)  "Contiguous" means parcels of real property that share

a common property line and are otherwise connected as a single
mass, excluding parcels that adjoin only at corners.

(c)  "Landowner association" means a landowner or group
of landowners of private land organized as a single entity for the
purpose of applying for and becoming a WIA property.

(d)  "Landowner association chair" means an individual
designated by a landowner association as their representative.

(e)  "Landowner association member" means an individual
landowner participating in the landowner association.

(f)  "Private landowner" means any individual, partnership,
corporation, or association that possesses the legal right on
private property to grant a recreational lease.

(g)  "Recreational lease activities" mean wildlife dependent
recreation limited to fishing, hunting or trapping as provided in
the wildlife dependent recreational lease agreement.

(h)  "WIA" means walk-in access.

R657-56-3.  Walk-In Access Landowner Enrollment
Procedures.

(1)  A private landowner with eligible property may
participate in the WIA program provided they submit an
application to the appropriate division office by June 30, with
the following information:

(a)  evidence of property ownership, or if leasing the
private property a copy of the lease agreement; and

(b)  county recorder plat maps or equivalent maps, dated by
receipt of purchase within 30 days of the initial or renewal
enrollment deadline, depicting boundaries and ownership of all
property enrolled in the WIA.

(c)  the private landowner's signature.
(3)  two or more landowners with contiguous properties

may join together to form a landowner association provided the
combined properties meet the minimum requirements in R657-
56-5.

(4)  Application forms are available at the appropriate
division office.

R657-56-4.  Walk-In Access Recreational Lease Agreement.
(1)  The division and private landowner shall prepare and

agree to the terms in a WIA recreational lease agreement by July
1.

(2)  Terms in the WIA recreational lease agreement shall
include private landowner and division responsibilities,
including the provisions in Sections R657-56-8 and R657-56-9,
and compensation necessary to provide free public access for
wildlife dependent recreational activities on private property.

(3)  The amount of compensation paid to the private
landowner participating in the WIA program shall be
determined by:

(a)  the type of wildlife dependent recreational lease
activity allowed on the private property;

(b)  the duration of the recreational lease agreement; and

(c)  the number of acres of private land or pond, or miles
of stream or river available for free public walk-in access.

(4)  Upon mutual agreement, the division may provide
habitat improvement, materials, or labor on the WIA property
in lieu of all or part of the monetary compensation otherwise
due for free public walk-in access.

(a)  If habitat improvement, materials, and/or labor are
provided by the division then the duration of the agreement
shall be determined upon mutual agreement and based on the
divisions cost estimate for the project.

R657-56-5.  Walk-In Access Program Requirements.
(1)  Private property enrolled in the WIA program must

provide suitable habitat that can support the wildlife dependent
recreational lease activity described in the WIA recreational
lease agreement, and:

(a)  contain no less than an 80 acre contiguous block of
land for hunting or trapping;

(b)  contain no less than a 40 acre contiguous block of
wetland or riparian land for hunting or trapping;

(c)  contain a minimum of .25 miles of stream or river;
(d)  contain a minimum 5 acres of pond;
(e)  the property provides an access corridor to comparable

tracts of isolated public land or fishing waters open to free
wildlife dependent recreational activities.

(2)  If two or more landowners are joining private property
to form a landowner association for the WIA program the
property must:

(a)  contain no less than a 320 acre contiguous block of
land for hunting or trapping;

(b)  contain no less than a 160 acre contiguous block of
wetland or riparian land for hunting or trapping;

(c)  contain a minimum of 1 mile of stream or river.
(3)  No land parcel may be included in more than one

WIA.
(4)(a)  Division personnel shall evaluate proposed WIA

property to determine if the property provides suitable wildlife
or fish populations and habitat for the designated recreational
lease activity.

(b)  The property must be capable of independently
maintaining the respective species and harboring them during
the period of the designated recreational lease.

(c)  If the property is approved for the designated wildlife
dependent recreational lease activity, the division and private
landowner may enter into the WIA recreational lease agreement
as provided in Section R657-56-4.

R657-56-7.  Walk-In Access Compensation.
(1)  The amount of compensation payment to a landowner

is determined by the acreage or miles of stream used for the
WIA program and the type of recreational activity allowed on
the private property.

(a)  Payments to a landowner association will be issued to
the WIA landowner chair who will be responsible for
disbursement of funds to other participating landowners.

(b)  The landowner association will receive a base rate fee
for the qualifying property and activity in addition to a bonus of
25% of the base rate.

(2)  A bonus fee will be added to the base rate fee when a
private landowner enrolls private property in the recreational
lease agreement for additional consecutive years as follows:

(a)  five percent will be added for two years; or
(b)  ten percent will be added for three years; or
(c)  fifteen percent will be added for four years; or
(d)  twenty percent will be added for five years.
(3)  Upon mutual agreement, the division may provide

habitat improvement, materials, or labor on the WIA property
in lieu of all or part of the monetary compensation otherwise
due for free public walk-in access.
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(a)  Employees of the division will provide evaluation of
the property for habitat improvement.

(b)  A habitat project proposal must be completed,
reviewed, and approved through the divisions Habitat Council,
Blue Ribbon Fisheries Council, or the Watershed Restoration
Initiative.

(c)  The division and the private landowner will agree to
the duration of the agreement based on the estimated value of
the habitat project as determined by the division.

R657-56-8.  Walk-In Access Program Landowner
Responsibilities.

(1)  Each private landowner enrolled in the WIA program
must provide:

(a)  free public walk-in access for wildlife dependent
recreational lease activities as provided in the recreational lease
agreement; and

(b)  private land with suitable habitat that can support the
recreational lease activity; or

(c)  an access corridor to comparable tracts of isolated
public land open to free public access for wildlife dependent
recreational activities.

(2)  Each private landowner must indicate the type of
landowner authorization required for the public to use the WIA
for wildlife dependent recreational activities as follows:

(a)  WIA authorization is the only requirement to access the
property;

(b)  registration at a WIA site is required prior to accessing
the property; or

(c)  contacting the landowner is required prior to accessing
the property.

(3)  The private landowner must transfer to the division, the
recreational lease of their property for the wildlife dependent
recreational lease activities designated in the WIA recreational
lease agreement.

R657-56-9.  Walk-In Access Program Division
Responsibilities.

The division shall provide:
(1)  evaluations of habitat, wildlife or fish on the proposed

WIA property as provided in Section R657-56-5;
(2)  WIA recreational lease agreement forms;
(3)  WIA authorization program;
(4)  WIA registration forms and boxes when applicable;
(5)  maps, requirements, and signs for enrolled WIA

property as provided in the recreational lease agreement; and
(6)  law enforcement during applicable wildlife dependent

recreational activites; and
(7)  compensation payments to landowners following

successful completion of the terms of the WIA recreational lease
agreement.

R657-56-10.  Termination of Walk-In Access Recreational
Lease Agreement.

(1)  The WIA recreational lease agreement may be:
(a)  terminated for any reason by either party upon 30 days

written notice; or
(b)  amended at any time upon written agreement by the

landowner and the division.
(2)  If a WIA recreational lease agreement is terminated as

provided in Subsection (1)(a), prior to the ending date specified
in the recreational lease agreement, the compensation fee shall
be prorated based upon the recreational lease activity provided
and the number of days that access was provided.

(3)  Restriction of public use by the landowner of the
private property enrolled in the WIA program in violation of the
recreational lease agreement may void all or a portion of the
WIA recreational lease agreement.

(4)  Any change in private land ownership of enrolled WIA

property may terminate the WIA recreational lease agreement.
(5)  Misrepresentation of enrolled private property in the

WIA program shall terminate the WIA recreational lease
agreement.

(6)  If a habitat project is provided by the division and the
landowner terminates the contract prior to the agreed term, the
landowner will be required to reimburse the division the value
of the project, which shall be prorated based on termination
date.

R657-56-11.  Liability Protection for Walk-In Access Private
Landowner.

Landowner liability may be limited when free public access
is allowed on private property enrolled in the WIA program for
the purpose of any recreational lease activities as provided in
Title 57, Chapter 14 of the Utah Code.

R657-56-12.  Licenses, Permits and Seasons.
(1) Any person accessing WIA private lands for wildlife

dependent recreational activities must obtain and possess the
required valid license or permit for the recreational lease
activity, and must adhere to the respective rules and
proclamations established by the Wildlife Board.

(2)(a)  If enrolled WIA property requires prior private
landowner authorization or any other requirement as provided
in the recreational lease agreement, any person entering enrolled
WIA private lands for wildlife dependent recreation must
comply with said requirements.

(b)  The division shall provide to the public maps of
approved and enrolled WIA locations and requirements as
determined in the recreational lease agreement.

R657-56-13.  Walk-in Access Authorization Program
(WIAA).

(1)  Any person 14 years of age and older must obtain an
annual Walk-in Access Authorization registration number to
access properties enrolled in the Walk-in Access Program and
may be required, while in the field, to prove they have
registered.

(2)  WIA authorization numbers will be valid from January
1 to December 31 for the year that they are obtained.

(3)  To obtain an WIA authorization number, a person must
call the telephone number published on-line or on signs
available at WIA access points and provide the following
information:

(a)  combination, fishing, or hunting license number;
(b)  license code or type;
(c)  name;
(d)  address;
(e)  phone number;
(f)  birth date; and
(g)  information about their use of Walk-in Access areas.

R657-56-14.  Right to Deny Access.
The division or the private landowner reserves the right to

deny a person access to the WIA property described in the
recreational lease agreement for causes related to, but not
limited to, intoxication, damage to WIA property, violations of
conditions provided in the recreational lease agreement, failure
to obtain a WIA authorization number, or any wildlife violation
committed on WIA property.

R657-56-15.  Prohibited Activities.
(1)  It is unlawful for any person to access WIA property

in violation of the recreational lease agreement, or refuse to
leave WIA property when requested by the landowner, a
division representative, or a peace officer.

(2)  Any person accessing WIA property in violation of
Subsection (1) may further be subject to criminal trespass
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prosecution as provided in Sections 23-20-14 and 76-6-206.

KEY:  wildlife, private landowners, public access
August 9, 2018 23-14-18
Notice of Continuation October 5, 2015 23-14-19

57-14-1
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R657.  Natural Resources, Wildlife Resources.
R657-57.  Division Variance Rule.
R657-57-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19
this rule is established to provide authority, standards and
procedures for granting remedial relief to persons precluded
from obtaining or using a wildlife document because of an event
or condition beyond their control.

R657-57-2.  Definitions.
(1)  The terms used in this rule are defined in Section 23-

13-2.
(2)  In addition:
(a)  "CWMU" means cooperative wildlife management

unit, as defined in Section 23-23-2;
(b)  "Event or condition" means a circumstance in a

person's life beyond their control that precludes or substantially
limits their ability to obtain or use a wildlife document;

(c)  "Harvesting" means, for purposes of this rule, killing
an animal;

(d)  "Hunt day" means spending any time in the field
hunting the permitted animal species in a single day, during
lawful hunting hours, and within the prescribed season;

(e)  "Immediate family member" means a person's spouse,
child, stepchild, grandchild, brother, sister, parent, stepparent,
grandparent, mother-in-law, or father-in-law;

(f)(i)  "Limited entry hunt" means any hunt identified in the
proclamations and guidebooks of the Wildlife Board as:

(A)  a premium limited entry or limited entry hunt; and
(B)  that awards a bonus point to unsuccessful permit

applicants pursuant to R657-62-8.
(ii)  "Limited entry hunt" further includes antlerless moose

hunts and CWMU hunts available to the public through a
Division administered drawing.

(g)  "Once-in-a-lifetime hunt" means any hunt for which a
wildlife document is issued to take a bull moose, bighorn sheep,
bison, or mountain goat.

(h)  "Substantially precluded" means participating in no
more than one hunt day during the prescribed hunting season
because of a qualifying event or condition set forth in R657-57-
6.

(i)  "Variance" means remedial relief granted by the
Division or Wildlife Board to restore a person's opportunity to
obtain or use a wildlife document which is completely lost or
substantially impaired because of an intervening event or
condition; and

(j)  "Wildlife document" means any license, permit, tag,
certificate of registration, or wildlife permit voucher issued by
the Division.

R657-57-3.  Division Variance Authority.
(1)  The Division may issue variances to qualified

individuals, subject to the standards, limitations, requirements,
and procedures in this rule.

R657-57-4.  Division Variance Authority Scope.
(1)(a)  The Division may grant a season extension variance

extending the hunting season on an applicant's wildlife
document to the same or substantially similar hunt in the
following year, provided:

(i)  the variance request involves a wildlife document for a:
(A)  once-in-a-lifetime hunt under R657-5;
(B)  conservation permit hunt under R657-41;
(C)  limited entry landowner permit hunt under R657-43;
(D)  poaching-reported reward permit hunt under R657-5;

or
(E)  CWMU hunt obtained through the operator or

landowner under R657-37-9.
(ii)  the applicant was substantially precluded during the

prescribed hunting season from using a wildlife document
because of a qualifying event or condition set forth in R657-57-
6; and

(A)  the qualifying event or condition was not the result of
the applicant's willful misconduct or gross negligent acts or
omissions; and

(B)  the applicant was unsuccessful in harvesting an animal
for which the wildlife document was issued; and

(iii)  the season extension occurs the following year and is
restricted to the same species, gender, unit, weapon type, and
season as the original wildlife document;

(iv)  any changes in unit descriptions and season dates in
the extension year are applied; and

(v)  the variance is otherwise requested and issued in
compliance with the standards, requirements and procedures set
forth in this rule.

(b)  Any waiting period associated with a wildlife
document for which a season extension variance is granted
begins on the date the original wildlife document is obtained.

(2)(a)  The Division may grant a variance by restoring
forfeited bonus points and waiving an incurred waiting period,
provided:

(i)  the variance request involves a wildlife document for
a:

(A)  limited entry hunt or once-in-a-lifetime hunt; or
(B)  any other hunt that triggers a waiting period to

participate in a Division administered drawing;
(ii)  the applicant was substantially precluded during the

prescribed hunting season from using a wildlife document
because of a qualifying event or condition set forth in R657-57-
6; and

(A)  the qualifying event or condition was not the result of
the applicant's willful misconduct or gross negligent acts or
omissions; and

(B)  the applicant was unsuccessful in harvesting an animal
for which the wildlife document was issued; and

(iii)  the variance is otherwise requested and issued in
compliance with the standards, requirements and procedures set
forth in this rule.

(b)  The Division may not restore a bonus point on a
wildlife document that did not cause a bonus point forfeiture.

(3)(a)  The Division may grant a variance by restoring
forfeited preference points, provided:

(i)  the variance request involves a wildlife document
obtained through a Division administered drawing and for
which preference points are awarded to unsuccessful applicants
and forfeited by successful applicants;

(ii)  the applicant was substantially precluded during the
prescribed hunting season from using a wildlife document
because of a qualifying event or condition set forth in R657-57-
6; and

(A)  the qualifying event or condition was not the result of
the applicant's willful misconduct or gross negligent acts or
omissions; and

(B)  the applicant was unsuccessful in harvesting an animal
for which the wildlife document was issued; and

(iii)  the variance is otherwise requested and issued in
compliance with the standards, requirements and procedures set
forth in this rule.

(4)(a)  The Division may grant a variance by awarding a
bonus or preference point to a person who filed an untimely
wildlife document application in a Division administered
drawing, provided:

(i)  the variance request involves a wildlife document for
any hunt identified in Subsections (2)(a)(i) or (3)(a)(i);

(ii)  the applicant was significantly impaired from filing a
timely application in a Division administered drawing because
of a qualifying event or condition set forth in R657-57-6;

(iii)  the untimely application was rejected and a bonus or
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preference point was not awarded for the selected species;
(iv)  the applicant would have been eligible to receive the

bonus or preference point had the application been timely filed;
and

(v)  the variance is otherwise requested and issued in
compliance with the standards, requirements and procedures set
forth in this rule.

(5)  A Division administered drawing for purposes of
subsection (2) does not include a drawing conducted at a
wildlife exposition pursuant to R657-55.

(6)  The Division may not refund wildlife document fees,
except as authorized in Sections 23-19-38, 23-19-38.2 and
R657-42-5.

R657-57-5.  Group Applications.
(1)  Except as provided in Subsection (2), all members of

a group successful in obtaining a wildlife document pursuant to
R657-62-7 are eligible to receive the same variance relief
granted by the Division to any single member of the group under
R657-57-4(2) or (3).

(2)  Group members are not eligible to receive a refund of
the wildlife document fee unless otherwise authorized by
Sections 23-19-38, 23-19-38.2, and R657-42-5.

R657-57-6.  Qualifying Events and Conditions.
(1)  The Division's authority to grant a variance consistent

with the requirements of this rule is limited to persons that are
completely or substantially precluded during the prescribed
season from participating in the hunting activity authorized by
an eligible wildlife document, or precluded or substantially
impaired from filing a timely wildlife document application in
a Division administered drawing because of:

(a)  personal illness or injury;
(b)  the death, or significant injury or illness of an

immediate family member; or
(c)  mobilization or deployment under orders of the United

States Armed forces, a public health organization, or public
safety organization in the interest of national defense or a
national emergency.

R657-57-7.  Variance Application.
(1)  A person may request a variance pursuant to the

requirements of this rule by filing an application with the
Division within 120 days of the:

(a)  last day of the hunting season for which a season
extension variance is requested; or

(b)  drawing application deadline for which a bonus or
preference point variance is sought.

(2)  The Division may not grant a variance under this rule
when the application is received beyond the 120 days limitation
period set forth in Subsection (1).

(3)  An application for a season extension variance under
R657-57-4(1), a bonus point restoration and waiting period
waiver variance under R657-57-4(2), or a preference point
restoration variance under R657-57-4(3) shall contain the
following information and documentation:

(a)  name, address and telephone number of the applicant;
(b)  a brief statement of the variance relief sought;
(c)  the original wildlife document for which a season

extension variance is sought with an undetached and unnotched
tag;

(d)  a statement verifying the applicant was substantially
precluded from participating in a qualified hunt because of:

(i)  personal illness or injury;
(ii)  the death, or significant injury or illness of an

immediate family member; or
(iii)  mobilization or deployment under orders of the United

States Armed Forces, or a public health or public safety
organization in the interest of national defense or a national

emergency.
(e)  corroborating documentation of the qualifying event or

condition listed in Subsection (2)(d), in the form of:
(i)  a physician's written statement describing and

confirming the qualifying injury or illness of the applicant or an
immediate family member;

(ii)  a photocopy of the deceased immediate family
member's certified death certificate; or

(iii)  a photocopy of the military orders, or a letter from an
employment supervisor on official public health or public safety
organization letterhead stating:

(A)  the branch of the United States Armed Forces, or
name of the public health organization or public safety
organization from which the applicant is deployed or mobilized;
and

(B)  the nature and length of duty while deployed or
mobilized.

(4)  An application for a bonus or preference point variance
under R657-57-4(4) shall contain the following information and
documentation:

(a)  name, address and telephone number of the applicant;
(b)  a brief statement of the variance relief sought;
(c)  a description of the wildlife document application and

permit type for which a bonus or preference point variance is
sought, including the wildlife species and sex, season dates, and
weapon type;

(d)  a statement verifying the applicant was precluded or
substantially impaired from submitting a wildlife document
application because of:

(i)  personal illness or injury;
(ii)  the death, or significant injury or illness of an

immediate family member; or
(iii)  mobilization or deployment under orders of the

United States Armed Forces, or a public health or public safety
organization in the interest of national defense or a national
emergency.

(e)  corroborating documentation of the qualifying event or
condition listed in Subsection (3)(d), in the form of:

(i)  a physician's written statement describing and
confirming the qualifying injury or illness of the applicant or an
immediate family member;

(ii)  a photocopy of the deceased immediate family
member's certified death certificate; or

(iii)  a photocopy of the military orders, or a letter from an
employment supervisor on official public health or public safety
organization letterhead stating:

(A)  the branch of the United States Armed Forces, or
name of the public health organization or public safety
organization from which the applicant is deployed or mobilized;
and

(B)  the nature and length of their duty while deployed or
mobilized.

(5)  The Division may reject an application that is
incomplete or that contains false or misleading information.

(6)  The Division may require the applicant to provide
additional information, documentation, or clarification in
conjunction with an application to determine eligibility for a
variance.

(7)  The Division should make its written decision within
30 days of receiving an application for variance and mail a copy
of the decision to the applicant.

R657-57-8.  Division.
(1)  The Division will:
(a)  review variance applications submitted pursuant to this

rule;
(b)  determine facts relative to variance requests;
(c)  apply the provisions of this rule to relevant facts; and
(d)  grant or deny variance requests in accordance with this
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rule.
(2)  Any variance request granted or denied shall be

reviewed and approved by the Division director/designee before
notice of decision is provided to the variance request applicant.

R657-57-9.  Variance Denial.
(1)  The Division shall deny a variance request where the

applicant:
(a)  fails to satisfy the variance criteria set forth in this rule;
(b)  is under a judicial or administrative order suspending

his/her Utah hunting privileges for the species at the time:
(i)  the variance request is filed or at any time during an

extension season; or
(ii)  the wildlife document application period expired for a

bonus or preference point variance;
(c)  was legally ineligible to receive or use the wildlife

document for which a season extension variance is sought;
(d)  is legally ineligible to hunt during the extension

season;
(e)  is legally ineligible to use the weapon type authorized

by the wildlife document during the original hunting season or
the extension season;

(f)  provides false or misleading information on a material
fact in the variance request application; or

(g)  provides false or misleading information on a material
fact in a previous variance request application.

(2)  The Division may deny a variance request when it is
contrary to sound public policy, wildlife management
objectives, Division policies and interests, or the interests
sought to be served by this rule.

R657-57-10.  Wildlife Board Appeals.
(1)  A person may appeal the Division's decision on a

variance application to the Wildlife Board pursuant to the
requirements of this rule.  The appeal request must be in writing
and received by the Division within 30 calendar days of the
issuance date on the Division's decision.

(2)  The appeal shall contain the following information and
documentation:

(a)  name, address and telephone number of the petitioner;
(b)  a statement of the variance relief sought and

justification for the relief;
(c)  a description of the wildlife document application for

which the variance is sought, including the document number,
species and sex, season dates, and weapon type;

(d)  the original wildlife document for which the variance
is sought;

(e)  a statement describing the degree of lost opportunity
because of an event or condition; and

(f)  corroborating documentation of the event or condition
listed in R657-57-7(3)(d) and (4)(d), which may include:

(i)  a physician's written statement;
(ii)  a certified death certificate photocopy;
(iii)  a photocopy of the military orders;
(iv)  a letter from an employment supervisor on official

letterhead; or
(v)  court documentation.
(3)  The Wildlife Board may reject a variance appeal that

is incomplete or that contains false or misleading information.
(4)  The Wildlife Board may require the petitioner to

provide additional information, documentation, or clarification
in conjunction with the variance appeal.

(5)  The Wildlife Board may set a time and date for a
hearing on the variance appeal where the petitioner may be
given an opportunity to address the Wildlife Board concerning
the appeal.

(a)  The Wildlife Board will provide the petitioner notice
of the date, time, and location of the hearing.

(b)  Failure to participate in the hearing may result in

dismissal of the variance appeal.
(6)  The Wildlife Board may sustain, overturn, or modify

the Division's decision which is the subject of the variance
appeal, provided the relief granted is consistent with the
standards, limitations, requirements, and procedures in R657-
57-11 through R657-57-13.

(7)  The Wildlife Board will prepare a written decision on
the variance appeal and mail a copy to the petitioner.

R657-57-11.  Wildlife Board Variance Authority.
(1)  Except as provided otherwise in this rule, the Wildlife

Board may grant a variance to any regulation promulgated in
Title R657 of the Administrative Code or in proclamation
concerning the acquisition or use of a wildlife document,
provided the event or condition justifying the variance:

(a)  is not the result of the applicant's willful misconduct or
gross negligent acts or omissions;

(b)  substantially precludes the applicant from participating
in the activity authorized by the wildlife document; or

(c)  completely or significantly impairs the applicant from
filing a timely application in a Division administered drawing;
and

(d)  is of a nature that it deprives opportunity from the
applicant in a substantially more severe manner than other
similarly situated individuals.

(2)  The Wildlife Board is limited to considering only those
variance applications on which the Division has issued a letter
indicating the variance relief sought is beyond its legal authority
to grant.

(3)  The Wildlife Board shall consider the Division's
recommendation on a variance request.

(4)  The Wildlife Board may grant a variance that extends
a wildlife document season no more than one year into the
future.

(5)  The Wildlife Board may award a bonus or preference
point pursuant to a variance request only when the applicant
would have received such a point had the event or condition not
intervened.

(6)  The Wildlife Board may not grant a variance:
(a)  where the request is filed with the Division beyond the

120 day deadline established in R657-57-7(1);
(b)  where the applicant is not substantially precluded from

participating in the prescribed wildlife activity;
(c)  for a season extension on any hunt not identified in

R657-57-4(1)(a)(i) as eligible for a season extension;
(d)  where the applicant was successful in harvesting an

animal for which the wildlife document was issued; or
(e)  in direct conflict with any provision of the Wildlife

Code or elsewhere in statute.
(7)  The Wildlife Board may not refund wildlife document

fees, except as authorized in Sections 23-19-38 and 23-19-38.2.

R657-57-12.  Variance Guidelines.
(1)  The Wildlife Board may use the following guidelines

in considering and deciding variance appeals and requests
submitted pursuant to this rule:

(a)  monetary cost of the wildlife document;
(b)  degree of difficulty in obtaining the original wildlife

document;
(c)  future opportunity to obtain the same or similar

wildlife document;
(d)  extent of lost opportunity;
(e)  time actually engaged in the activity authorized by the

wildlife document relative to the overall season length;
(f)  time available to engage in the activity authorized by

the wildlife document prior to the event or condition precluding
further activity;

(g)  impact on wildlife management objectives;
(h)  degree of difficulty in tracking and monitoring season
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extensions into the future;
(i)  applicant's fault or contribution in failing to mitigate the

degree of lost opportunity;
(j)  nature of the event or condition contrasted against the

advisability of attempting to insure optimal opportunity;
(k)  objective of a variance is to restore lost opportunity,

not provide increased opportunity; and
(l)  consistency with previous variance request decisions.
(2)  Nothing herein shall be construed as limiting or

prohibiting the Wildlife Board from considering additional
factors in its discussions and deliberations concerning variance
appeals and requests.

R657-57-13.  Wildlife Board Variance Denial.
(1)  The Wildlife Board shall deny a variance appeal or

request where the applicant:
(a)  fails to satisfy the variance criteria set forth in this rule;
(b)  is under a judicial or administrative order suspending

his/her wildlife document privileges at the time the variance
request is filed or at any time while the variance would be in
effect;

(c)  was legally ineligible to apply for, obtain, or use the
original wildlife document for which a variance is sought;

(d)  is legally ineligible to engage in the activity proposed
for authorization in a variance;

(e)  is legally ineligible to use the weapon type or
implement authorized by a wildlife document during the original
season or the proposed substitute season;

(f)  provides false or misleading information on a material
fact in the variance request application or the appeal; or

(g)  provides false or misleading information on a material
fact in a previous variance request application or appeal.

(2)  The Wildlife Board may deny a variance appeal or
request when it is contrary to sound public policy, wildlife
management objectives, Division policies and interests, or the
interests sought to be served by this rule.

R657-57-14.  Fraud, Deceit, or Misrepresentation.
Any variance obtained under this rule by fraud, deceit or

misrepresentation is void.

R657-57-15.  Finality of Decision.
(1)  The decision of the Wildlife Board on any variance

appeal or request under this rule constitutes final agency action
and is not subject to:

(a)  further administrative review; or
(b)  judicial review under Title 63G, Chapter 4 of the Utah

Code, Utah Administrative Procedures Act.
(2)  The variance relief authorized in this rule is

discretionary and neither a right nor entitlement in form or
substance.  The Division and Wildlife Board shall exercise sole
discretion in determining whether relief will be granted and to
what extent.

KEY:  wildlife, permits
August 9, 2018 23-14-18
Notice of Continuation July 19, 2018 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-62.  Drawing Application Procedures.
R657-62-1.  Purpose and Authority.

(1)  Under authority of Sections 23-14-18 and 23-14-19,
the Wildlife Board has established this rule for drawing
applications and procedures.

(2)  Specific season dates, bag and possession limits, areas
open, number of permits and other administrative details that
may change annually are published in the respective guidebooks
of the Wildlife Board.

R657-62-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2.
(2)  In addition:
(a)  "Application" means a form required by the Division

which must be completed by a person and submitted to the
Division in order to apply for a hunting permit.

(b)  "Landowner" means any individual, family or
corporation who owns property in Utah and whose name
appears on the deed as the owner of eligible property or whose
name appears as the purchaser on an executed contract for sale
of eligible property.

(c)  "Limited entry hunt" means any hunt listed in the hunt
tables published by the Wildlife Board and is identified as a
premium limited entry hunt or limited entry hunt.  "Limited
entry hunt" does not include cougar pursuit or bear pursuit.

(d)  "Limited entry permit" means any permit obtained for
a limited entry hunt,

including conservation permits, expo permits and
sportsman permits.

(e)(i)  "Valid application" means an application:
(A)  for a permit to take a species for which the applicant

is eligible to possess;
(B)  for a permit to take a species regardless of estimated

permit numbers;
(C)  for a certificate of registration; and
(D)  containing sufficient information, as determined by the

division, to process the application, including personal
information, hunt information, and sufficient payment.

(ii)  Applications missing any of the items in Subsection (i)
may be considered valid if the application is timely corrected
through the application correction process.

(f)  "Waiting period" means a specified period of time that
a person who has obtained a permit must wait before applying
for the same permit type.

(g)  "Once-in-a-lifetime hunt" means any hunt listed in the
hunt tables published by the Wildlife Board and is identified as
once-in-a-lifetime, and does not include general or limited entry
hunts.

(h)  "Once-in-a-lifetime permit" means any permit obtained
for a once-in-a-lifetime hunt by any means, including
conservation permits, sportsman permits, cooperative wildlife
management unit permits and limited entry landowner permits.

R657-62-3.  Scope of Rule.
(1)  This rule sets forth the procedures and requirements for

completing and filing applications to receive the following
hunting permits and/or certificates of registrations:

(a)  Dedicated Hunter certificate of registrations;
(b)  limited-entry deer;
(c)  limited-entry elk;
(d)  limited-entry pronghorn;
(e)  once-in-a-lifetime;
(f)  public cooperative wildlife management unit;
(g)  general season deer and youth elk;
(h)  limited entry bear;
(i)  bear pursuit;
(j)  antlerless big game;
(k)  sandhill crane;

(l)  sharp-tail and greater sage grouse;
(m)  swan
(n)  cougar;
(o)  sportsman; and
(p)  turkey.

R657-62-4.  Residency Restrictions.
(1)  Only a resident may apply for or obtain a resident

permit or resident certificate of registration and only a
nonresident may apply for or obtain a nonresident permit or
nonresident certificate of registration.

(2)(a)  To apply for a resident permit or certificate of
registration, a person must be a resident at the time of purchase.

(b)  The posting date of the drawing shall be considered the
purchase date of a permit or certificate of registration issued
through a drawing.

R657-62-5.  Hunting on Private Lands.
(1)  Any person who applies for a hunt that occurs on

private land is responsible for obtaining written permission from
the landowner to access the property.  The division does not
guarantee access and cannot restore lost opportunity, bonus
points, or permit fees when access is denied.  Hunters should
contact private landowners for permission to access their land
prior to applying for a permit.  The Division does not have the
names of landowners where hunts occur.

R657-62-6.  Applications.
(1)(a)  Applications are available at the division's internet

address, and must be completed and submitted online by the
date prescribed in the respective guidebook of the Wildlife
Board.

(b)  The permit fees and handling fees must be paid with a
valid debit or credit card.

(c)  Any license, permit or certificate of registration issued
to a person is invalid where full payment is not remitted to and
received by the division.

(d)  A person who applies for or obtains a permit or
certificate of registration must notify the division of any change
in mailing address, residency, telephone number, email address,
and physical description.

R657-62-7.  Group Applications.
(1)  When applying as a group all applicants in the group

with valid applications and who are eligible to possess the
permit or certificate of registration applied for shall receive a
permit or certificate of registration where the group is successful
in the drawing.

(2)  Group members must apply for the same hunt choices.
(3)  When applying as a group, if the available permit or

certificate of registration quota is not large enough to
accommodate the group size, the group application will not be
considered.

R657-62-8.  Bonus Points.
(1)  Bonus points are used to improve odds for drawing

permits.
(2)(a)  A bonus point is awarded for:
(i)  each valid unsuccessful application when applying for

limited-entry permits; or
(ii)  each valid application when applying for bonus points.
(b)  Bonus points are awarded by species for;
(i)  limited-entry deer including cooperative wildlife

management unit buck deer and management buck deer;
(ii)  limited-entry elk including cooperative wildlife

management unit bull elk and management bull elk;
(iii)  limited-entry pronghorn including cooperative

wildlife management unit buck pronghorn;
(iv)  once-in-a-lifetime species including cooperative
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wildlife management units;
(v)  limited entry bear;
(vi)  restricted bear pursuit;
(vii)  antlerless moose;
(viii)  ewe Rocky Mountain bighorn sheep;
(xi)  ewe desert bighorn sheep;
(x)  cougar; and
(xi)  turkey.
(3)(a)  A person may not apply in the drawing for both a

permit and a bonus point for the same species.
(b)  A person may not apply for a bonus point if that person

is ineligible to apply for a permit for the respective species.
(c)  Group applications will not be accepted when applying

for bonus points.
(d)  A person may apply for bonus points only during the

applicable drawing application for each species.
(4)(a)  Fifty percent of the permits for each hunt unit will

be reserved for applicants with the greatest number of bonus
points.

(b)  Based on the applicant's first choice, the reserved
permits will be designated by a random drawing number to
eligible applicants with the greatest number of bonus points for
each species.

(c)  If reserved permits remain, the reserved permits will be
designated by a random number to eligible applicants with the
next greatest number of bonus points for each species.

(d)  The procedure in Subsection (c) will continue until all
reserved permits are issued or no applications for that species
remain.

(e)  Any reserved permits remaining and any applicants
who are not selected for reserved permits will be returned to the
applicable drawing.

(5)(a)  Each applicant receives a random drawing number
for:

(i)  each species applied for; and
(ii)  each bonus point for that species.
(6)  Bonus points are forfeited if a person obtains a permit

through the drawing for that bonus point species including any
permit obtained after the drawing.

(7)  Bonus points are not forfeited if:
(a)  a person is successful in obtaining a conservation

permit, expo permit, sportsman permit, or harvest objective bear
permit;

(b)  a person obtains a landowner or a cooperative wildlife
management unit permit from a landowner; or

(c)  a person obtains a poaching-reported reward permit.
(8)  Bonus points are not transferable.
(9)  Bonus points are averaged and rounded down when

two or more applicants apply together on a group application.
(10)(a)  Bonus points are tracked using social security

numbers or division-issued customer identification numbers.
(b)  The division shall retain electronic copies of

applications from 1996 to the current drawings for the purpose
of researching bonus point records.

(c)  Any requests for researching an applicant's bonus point
records must be submitted within the time frames provided in
Subsection (b).

(d)  Any bonus points on the division's records shall not be
researched beyond the time frames provided in Subsection (b).

(e)  The division may void or otherwise eliminate any
bonus point obtained by fraud, deceit, misrepresentation, or in
violation of law.

R657-62-9.  Preference Points.
(1)  Preference points are used in the applicable drawings

to ensure that applicants who are unsuccessful in the drawing
will have first preference in the next year's drawing.

(2)(a)  A preference point is awarded for:
(i)  each valid, unsuccessful application applying for a

general buck deer, antlerless deer, antlerless elk, doe pronghorn,
Sandhill Crane, Sharp-tailed grouse, Greater sage grouse or
Swan permit; or

(ii)  each valid application when applying only for a
preference point in the applicable drawings.

(b)  Preference points are awarded by species for:
(i)  general buck deer;
(ii)  antlerless deer;
(iii)  antlerless elk;
(iv)  doe pronghorn;
(v)  Sandhill Crane;
(vi)  Sharp-tailed Grouse;
(vii)  Greater sage grouse; and
(viii)  Swan.
(3)(a)  A person may not apply in the drawing for both a

preference point and a permit for the species listed in (2)(b).
(b)  A person may not apply for a preference point if that

person is ineligible to apply for a permit.
(c)  Preference points shall not be used when obtaining

remaining permits.
(4)  Preference points for the applicable species are

forfeited if a person obtains a general buck deer, antlerless deer,
antlerless elk, doe pronghorn, Sandhill Crane, Sharp-tailed
grouse, Greater sage grouse or Swan permit through the
drawing.

(5)  Preference points are not transferable.
(6)  Preference points are averaged and rounded down

when two or more applicants apply together on a group
application.

(7)(a)  Preference points are tracked using social security
numbers or division-issued customer identification numbers.

(b)  The division shall retain copies of electronic
applications from 2000 to the current applicable drawings for
the purpose of researching preference point records.

(c)  Any requests for researching an applicant's preference
point records must be submitted within the time frames provided
in Subsection (b).

(d)  Any preference points on the division's records shall
not be researched beyond the time frames provided in
Subsection (b).

(e)  The division may eliminate any preference point
obtained by fraud, deceit, misrepresentation, or in violation of
law.

R657-62-10.  Dedicated Hunter Preference Points.
(1)  Preference points are used in the dedicated hunter

certificate of registration drawing to ensure that applicants who
are unsuccessful in the drawing will have first preference in the
next year's drawing.

(2)  A preference point is awarded for:
(a)  each valid unsuccessful application;
(b)  each valid application when applying only for a

preference point in the dedicated hunter drawing.
(3)(a)  A person may not apply in the drawing for both a

preference point and a certificate of registration.
(b)  A person may not apply for a preference point if that

person is ineligible to apply for a certificate of registration.
(4)  Preference points are forfeited if a person obtains a

certificate of registration through the drawing.
(5)(a)  Preference points are not transferable.
(b)  Preference points shall only be applied to the

Dedicated Hunter drawing.
(6)  Preference points are averaged and rounded down to

the nearest whole point when two or more applicants apply
together on a group application.

(7)(a)  Preference points are tracked using social security
numbers or division-issued customer identification numbers.

(b)  The division shall retain copies of electronic
applications from 2011 to the current applicable drawing for the
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purpose of researching preference point records.
(c)  Any requests for researching an applicant's preference

point records must be requested within the time frames provided
in Subsection (b).

(d)  Any preference points on the division's records shall
not be researched beyond the time frames provided in
Subsection (b).

(e)  The division may eliminate any preference points
earned that are obtained by fraud, deceit or misrepresentation.

R657-62-11.  Corrections, Withdrawals and Resubmitting
Applications.

(1)(a)  If an error is found on the application, the applicant
may be contacted for correction.

(b)  The division reserves the right to correct or reject
applications.

(2)(a)  An applicant may withdraw their application from
the permit or certificate of registration drawing by the date
published in the respective guidebook of the Wildlife Board.

(b)  An applicant may resubmit their application, after
withdrawing a previous application, for the permit or certificate
of registration drawing by the date published in the respective
guidebook of the Wildlife Board.

(c)  Handling fees, hunting or combination license fees and
donations will not be refunded.  Resubmitted applications will
incur a handling fee.

(3)  To withdraw an entire group application, all applicants
must withdraw their individual applications.

R657-62-12.  Drawing Results.
Drawing results will be made available by the date

prescribed in the respective guidebook of the Wildlife Board.

R657-62-13.  License, Permit, Certificate of Registration and
Handling Fees.

(1)  Unsuccessful applicants will not be charged for a
permit or certificate of registration.

(2)  The handling fees and hunting or combination license
fees are nonrefundable.

(3)  All license, permit, certificate of registration and
handling fees must be paid with a valid debit or credit card.

R657-62-14.  Permits Remaining After the Drawing.
(1)  Any permits remaining after the drawing are available

on the date published in the respective guidebook of the
Wildlife Board on a first-come, first-served basis from division
offices, participating license agents and through the division's
internet site.

R657-62-15.  Waiting Periods for Permits Obtained After the
Drawing.

(1)  Waiting periods do not apply to the purchase of
remaining permits sold over the counter except as provided in
Section 2.

(2)  Waiting periods are incurred as a result of purchasing
remaining permits after the drawing.  If a remaining permit is
purchased in the current year, waiting periods will be in effect
when applying in the drawing in following years.

R657-62-16.  Dedicated Hunter Certificates of Registration.
(1)(a)  Applicants for a dedicated hunter certificate of

registration must meet all age requirements, proof of hunter
education requirements and youth restrictions as provided in
Rule R657-38.

(b)  Each prospective participant must complete Dedicated
Hunter program orientation course annually before submitting
an application.

(2)  Group applications are accepted.  Up to four applicants
may apply as a group.

R657-62-17.  Lifetime License Permits.
(1)  Lifetime License permits shall be issued pursuant to

rule R657-17.

R657-62-18.  Big Game.
(1)  Permit Applications
(a)  Limited entry, Cooperative Wildlife Management Unit,

Once-in-a-Lifetime, Management Bull Elk, Management Buck
Deer, General Buck Deer, and Youth General Any Bull Elk
permit applications.

(i)  A person must possess or obtain a valid hunting or
combination license to apply for or obtain a big game permit.

(ii)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in rule R657-5.

(iii)  A person may obtain only one permit per species of
big game, including limited entry, cooperative wildlife
management unit, once-in-a-lifetime, conservation, landowner
and general permits, except antlerless permits as provided in the
Antlerless Addendum and permits as provided in Rule R657-42.

(b)  A resident may apply in the big game drawing for the
following permits:

(i)  only one of the following:
(A)  buck deer - limited entry and cooperative wildlife

management unit;
(B)  bull elk - limited entry and cooperative wildlife

management unit; or
(C)  buck pronghorn - limited entry and cooperative

wildlife management unit; and
(ii)  only one once-in-a-lifetime permit, including once-in-

a-lifetime cooperative wildlife management unit permits.
(c)  A nonresident may apply in the big game drawing for

the following permits:
(i)  all of the following:
(A)  buck deer -limited entry;
(B)  bull elk - limited entry;
(C)  buck pronghorn - limited entry; and
(D)  all once-in-a-lifetime species.
(ii)  Nonresidents may not apply for cooperative

management units through the big game drawing.
(d)  A resident or nonresident may apply in the big game

drawing by unit for:
(i)  a statewide general archery buck deer permit; or
(ii)  for general any weapon buck deer; or
(iii)  for general muzzleloader buck deer; or
(iv)  a dedicated hunter certificate of registration.
(2)  Youth
(a)  For purposes of this section "youth" means any person

17 years of age or younger on July 31.
(b)  Youth applicants who apply for a general buck deer

permit
(i)  will automatically be considered in the youth drawing

based upon their birth date.
(ii)  20% of general buck deer permits in each unit are

reserved for youth hunters.
(iii)  Up to four youth may apply together for youth general

deer permits.
(iv)  Preference points shall be used when applying.
(v)  Any reserved permits remaining and any youth

applicants who were not selected for reserved permits shall be
returned to the general buck deer drawing.

(c)  Youth applicants who apply for a management buck
deer permit

(i)  will automatically be considered in the youth drawing
based upon their birth date.

(ii)  30% of management buck deer permits in each unit are
reserved for youth hunters.

(iii)  Bonus points shall be used when applying
(iv)  Any reserved permits remaining and any youth
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applicants who were not selected for reserved permits shall be
returned to the management buck deer drawing.

(3)  Senior
(a)  For purposes of this section "senior" means any person

65 years of age or older on the opening day of the management
buck deer archery season published in the guidebook of the
Wildlife Board for taking big game.

(b)  Senior applicants who apply for a management buck
deer permit

(i)  will automatically be considered in the senior drawing
based upon their birth date.

(ii)  30% of management buck deer permits in each unit are
reserved for senior hunters.

(iii)  Bonus points shall be used when applying.
(c)  Any reserved permits remaining and any senior

applicants who were not selected for reserved permits shall be
returned to the management buck deer drawing.

(4)  Drawing Order
(a)  Permits for the big game drawing shall be drawn in the

following order:
(i)  limited entry, cooperative wildlife management unit and

management buck deer;
(ii)  limited entry, cooperative wildlife management unit

and management bull elk;
(iii)  limited entry and cooperative wildlife management

unit buck pronghorn;
(iv)  once-in-a-lifetime;
(v)  general buck deer -- lifetime license;
(vi)  general buck deer -- dedicated hunter;
(vii)  general buck deer - youth;
(viii)  general buck deer; and
(ix)  youth general any bull elk.
(b)  Any person who draws one of the following permits is

not eligible to draw a once-in-a-lifetime permit:
(i)  limited entry, Cooperative Wildlife Management unit

or management buck deer;
(ii)  limited entry, Cooperative Wildlife Management unit

or management bull elk; or
(iii)  a limited entry or Cooperative Wildlife Management

unit buck pronghorn.
(c)  If any permits listed in Subsection (a)(i) through (a)(iii)

remain after the big game drawing after all choices have been
evaluated separately for residents and nonresidents, a second
evaluation will be done allowing cross-over usage of remaining
resident and nonresident permit quotas.

(5)  Groups
(a)  Limited Entry
(i)  Up to four people may apply together for limited entry

deer, elk or pronghorn; or resident cooperative wildlife
management unit permits.

(b)  Group applications are not accepted for management
buck deer or bull elk permits.

(c)  Group applications are not accepted for Once-in-a-
lifetime permits.

(d)  General season
(i)  Up to four people may apply together for general deer

permits
(ii)  Up to two youth may apply together for youth general

any bull elk permits.
(iii)  Up to four youth may apply together for youth general

deer permits.
(6)  Waiting Periods
(a)  Deer waiting period.
(i)  Any person who draws or obtains a limited entry,

premium limited entry, management, or cooperative wildlife
management unit buck deer permit through the big game
drawing process may not apply for or receive any of these
permits again for a period of two seasons.

(ii)  A waiting period does not apply to:

(A)  general archery, general any weapon, general
muzzleloader, conservation, sportsman, poaching-reported
reward permits;

(B)  cooperative wildlife management unit, limited entry,
premium limited entry, or landowner buck deer permits obtained
through the landowner; or

(C)  buck deer wildlife expo permits, as provided in R657-
55-6.

(b)  Elk waiting period.
(i)  Any person who draws or obtains a limited entry,

management or cooperative wildlife management unit bull elk
permit through the big game drawing process may not apply for
or receive any of these permits for a period of five seasons.

(ii)  A waiting period does not apply to:
(A)  general archery, general any weapon, general

muzzleloader, conservation, sportsman, poaching-reported
reward permits;

(B)  cooperative wildlife management unit or limited entry
landowner bull elk permits obtained through the landowner; or

(C)  bull elk wildlife expo permits, as provided in R657-
55-6.

(c)  Pronghorn waiting period.
(i)  Any person who draws or obtains a buck pronghorn or

cooperative wildlife management unit buck pronghorn permit
through the big game drawing may not apply for or receive any
of these permits thereafter for a period of two seasons.

(ii)  A waiting period does not apply to:
(A)  conservation, sportsman, poaching-reported reward

permits; or
(B)  cooperative wildlife management unit or limited entry

landowner buck pronghorn permits obtained through the
landowner; or

(C)  buck pronghorn wildlife expo permits, as provided in
R657-55-6.

(d)  Once-in-a-lifetime species waiting period.
(i)  Any person who draws or obtains a permit for any bull

moose, bison, Rocky Mountain bighorn sheep, desert bighorn
sheep or mountain goat may not apply for or receive an once-in-
a-lifetime permit for the same species in the big game drawing
or sportsman permit drawing.

(ii)  Except as provided in Subsection (iii), once-in-a-
lifetime restrictions do not apply to obtaining wildlife expo
permits for once-in-a-lifetime species in the wildlife expo
drawing, as provided in R657-55.

(iii)  Any person who obtains a wildlife expo permit for a
once-in-a-lifetime species is subject to the once-in-a-lifetime
restrictions applicable to obtaining a subsequent permit for the
same species through a division application and drawing
process, as provided in R657-62 and the guide books of the
Wildlife Board for taking big game.

(iv)  A person who has been convicted of unlawfully taking
a once-in-a-lifetime species may not apply for or obtain a permit
for that species.

(e)  Cooperative Wildlife Management Unit and landowner
permits.

(i)  Waiting periods and once-in-a-lifetime restrictions do
not apply to purchasing limited entry landowner or cooperative
wildlife management unit permits obtained through a
landowner, except as provided in Subsection (ii).

(ii)  Waiting periods are incurred and applied for the
purpose of applying in the big game drawing as a result of
obtaining a cooperative wildlife management unit bull moose
permit through a landowner.

R657-62-19.  Black Bear.
(1)  Permit and Pursuit Applications.
(a)  For the purposes of this section, "restricted bear pursuit

permit" means a limited entry permit issued in a division
drawing that authorizes an individual to pursue bear using
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trained dogs, consistent with the restrictions found in Utah
Admin. Code R657-33.

(b)  A person must possess or obtain a valid hunting or
combination license in order to apply for or obtain a limited
entry bear permit or restricted bear pursuit permit.

(c)  A person may not apply for or obtain more than one
bear permit and restricted bear pursuit permit distributed
pursuant to this rule within the same calendar year.

(d)  A person may simultaneously possess both a limited
entry bear permit and a restricted pursuit permit.

(e)  Limited entry bear permits and restricted pursuit
permits are valid only for the hunt unit and for the specified
season designated on the permit.

(f)(i)  Applicants may select up to three hunt unit choices
when applying for limited entry bear or restricted bear pursuit
permits.  Hunt unit choices must be listed in order of preference.

(ii)  Applicants must specify in the application a specific
season for their limited entry or restricted bear pursuit permit.

(g)  Any person intending to use bait during their bear hunt
must obtain a certificate of registration as provided in Sections
R657-33-13 and 14.

(h)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Sections 23-19-22.5, 23-19-11 and 23-20-20.

(2)  Group applications are not accepted.
(3)  Waiting periods.
(a)  Any person who obtains a limited entry bear permit

through the division drawing, may not apply for a permit
thereafter for a period of two years.

(b)  Any person who obtains a limited entry restricted bear
pursuit permit through the division drawing, may not apply for
a permit thereafter for a period of two years.

(c)  Waiting periods do not apply to bear wildlife expo
permits, as provided in R657-55-6.

(4)  A person must complete a mandatory orientation
course prior to applying for any bear permit offered through a
division drawing or obtaining bear permits as described in
R657-33-3(5).

R657-62-20.  Antlerless Species.
(1)  Permit Applications.
(a)  A person must possess or obtain a valid hunting or

combination license in order to apply for or obtain an antlerless
permit.

(b)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in rule R657-5.

(c)  A person may apply in the drawing for and draw the
following permits, except as provided in Subsection (d):

(i)  antlerless deer;
(ii)  antlerless elk;
(iii)  doe pronghorn;
(iv)  antlerless moose, if available;
(v)  ewe Rocky Mountain bighorn sheep, if available; and
(vi)  ewe desert bighorn sheep, if available.
(d)(i)  Any person who has obtained a buck pronghorn

permit, bull moose permit, ram Rocky Mountain bighorn sheep
permit, or a ram desert bighorn sheep permit may not apply in
the same year for a doe pronghorn permit, antlerless moose
permit, ewe Rocky Mountain bighorn sheep permit, or a ewe
desert bighorn sheep permit, respectively, except for permits
remaining after the drawing as provided in R657-62-15.

(ii)  A resident may apply for an antlerless moose, ewe
Rocky Mountain bighorn sheep, or ewe desert bighorn sheep in
the antlerless drawing, but may not apply for more than one of
those permits in a given year.

(iii)  A nonresident may apply for all antlerless species in
a given year.

(e)  Applicants may select up to five hunt choices when

applying for antlerless deer, antlerless elk and antlerless
pronghorn.

(f)  Applicants may select up to two hunt choices when
applying for antlerless moose.

(g)  Applicants may select up to two hunt choices when
applying for ewe bighorn sheep permits.

(h)  Hunt unit choices must be listed in order of preference.
(i)  A person may not submit more than one application in

the antlerless drawing per species. (2)  Youth applications.
(a)  For purposes of this section, "youth" means any person

17 years of age or younger on July 31.
(b)  Twenty percent of the antlerless deer, elk and doe

pronghorn permits are reserved for youth hunters.
(c)  Youth applicants who apply for an antlerless deer, elk,

or doe pronghorn permit as provided in this Subsection, will
automatically be considered in the youth drawing based upon
their birth date.

(3)  Drawing Order
(a)  Permits are drawn in the order listed in the guidebook

of the Wildlife Board for taking big game.
(b)  Any reserved permits remaining and any youth

applicants who were not selected for reserved permits shall be
returned to the antlerless drawing.

(c)  If permits remain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
will be done allowing cross-over usage of remaining resident
and nonresident permit quotas.

(4)  Group Applications
(a)  Up to four hunters can apply together for antlerless

deer, antlerless elk and doe pronghorn
(b)  Group applications are not accepted for antlerless

moose or ewe bighorn sheep permits.
(c)  Youth hunters who wish to participate in the youth

drawing must not apply as a group.
(5)  Waiting Periods
(a)  Antlerless moose waiting period.
(i)  Any person who draws or obtains an antlerless moose

permit or a cooperative wildlife management unit antlerless
moose permit through the antlerless drawing process, may not
apply for or receive an antlerless moose permit thereafter for a
period of five seasons.

(ii)  A waiting period does not apply to:
(A)  cooperative wildlife management unit antlerless moose

permits obtained through the landowner; or
(B)  antlerless moose wildlife expo permits, as provided in

R657-55-6.
(b)  Ewe bighorn sheep waiting period.
(i)  Any person who draws or obtains a ewe bighorn sheep

permit through the antlerless drawing process may not apply for
or receive a permit for the same species of ewe bighorn sheep
for a period of five seasons.

(ii)  A waiting period does not apply to ewe bighorn sheep
wildlife expo permits, as provided in R657-55-6.

R657-62-21.  Sandhill Crane, Sharp-Tailed and Greater
Sage Grouse.

(1) Permit applications.
(a)  A person may obtain only one Sandhill Crane permit

each year.
(b) A person must possess or obtain a valid hunting or

combination license in order to apply for or obtain Sandhill
Crane, Sharp-Tailed and Greater Sage Grouse permit.

(c)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Utah Code 23-19-24, 23-19-11 and 23-20-20.

(d) Applicants may select up to four hunt choices. Hunt
unit choices must be listed in order of preference.

(2)  Youth applications.
(a)  For purposes of this section, "youth" means any person
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17 years of age or younger on July 31for the purpose of
obtaining Sandhill Crane, Sharp-tailed grouse and Greater Sage
grouse permits.

(b)  Fifteen percent of the Sandhill Crane, Sharp-tailed
grouse and Greater sage grouse permits are reserved for youth
hunters.

(c)  Youth applicants who apply for a Sandhill Crane,
Sharp-tailed grouse or Greater sage grouse permit as provided
in this Subsection, will automatically be considered in the youth
drawing based upon their birth date.

(3)  Group Applications
(a)  Up to four people may apply together.
(b)  Up to four youth may apply together in a Group

Application.
(4)  Waiting Periods do not apply.

R657-62-22.  Swan.
(1)  Permit applications.
(a)  A person may obtain only one swan permit each year.
(i)  A person may not apply more than once annually.
(b)  A person must possess or obtain a valid hunting or

combination license in order to apply for or obtain a Swan
permit.

(c)  The division shall issue no more than the number of
swan permits authorized by the U.S. Fish and Wildlife Service
each year.

(d)  A person must complete a one-time orientation course
before applying for a swan permit, except as provided under
Subsection R657-9-6 (3) (b).

(i)  Remaining swan permits available for sale shall be
issued only to persons having previously completed the
orientation course.

(e)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Utah Code 23-19-24, 23-19-11 and 23-20-20.

(2)  Youth applications.
(a)  For purposes of this section, "youth" means any person

17 years of age or younger on July 31st of the year in which the
youth hunting day is held, as provided in the guidebook of the
Wildlife Board for taking waterfowl, Wilson's snipe and coot.

(b)  Fifteen percent of the Swan permits are reserved for
youth hunters.

(c)  Youth who apply for a swan permit will automatically
be considered in the youth permit drawing based on their birth
date.

(3) Group applications.
(a)  Up to four people may apply together in a Group

Application.
(b)  Up to four youth may apply together in a Group

Application.
(4)  Waiting period does not apply.

R657-62-23.  Cougar.
(1)  Permit Applications
(a)  A person must possess or obtain a valid hunting or

combination license to apply for or obtain a cougar limited entry
permit.

(b)  A person may not apply for or obtain more than one
cougar permit for the same year.

(c)  Limited entry cougar permits are valid only for the
limited entry management unit and for the specified season
provided in the hunt tables of the guidebook of the Wildlife
Board for taking cougar.

(d)  Applicants may select up to three management unit
choices when applying for limited entry cougar permits. 
Management unit choices must be listed in order of preference.

(e)  If permits remain after all choices have been evaluated
separately for residents and nonresidents, a second evaluation
shall be done allowing cross-over usage of remaining resident

and nonresident permit quotas.
(f)  Any limited entry cougar permit purchased after the

season opens is not valid until seven days after the date of
purchase.

(g)  Applicants must meet all age requirements, proof of
hunter education requirements and youth restrictions as
provided in Utah Code 23-19-22.5, 23-19-11 and 23-20-20.

(2)  Group applications are not accepted.
(3)  Waiting periods.
(a)  Any person who draws or purchases a limited entry

cougar permit valid for the current season may not apply for a
permit thereafter for a period of three seasons.

(b)  Waiting periods are not incurred as a result of:
(i)  purchasing cougar harvest objective permits; or
(ii)  obtaining a cougar wildlife expo permit, as provided

in R657-55-6.

R657-62-24.  Sportsman.
(1)  Permit applications.
(a)  One sportsman permit is offered to residents for each

of the following species:
(i)  desert bighorn (ram);
(ii)  bison (hunter's choice);
(iii)  buck deer;
(iv)  bull elk;
(v)  Rocky Mountain bighorn (ram);
(vi)  mountain goat (hunter's choice);
(vii)  bull moose;
(viii)  buck pronghorn;
(ix)  black bear;
(x)  cougar; and
(xi)  wild turkey.
(b)  Bonus points shall not be awarded or utilized when

applying for or obtaining sportsman permits.
(2)  Group applications are not accepted.
(3)  Waiting Periods
(a)  Any person who applies for or obtains a Sportsman

Permit is subject to all waiting periods and exceptions as
applicable to the species pursuant to rule R657-41.

(b)  Once-in-lifetime waiting periods
(i)  If you have obtained a once-in-a-lifetime permit

through the sportsman drawing you are ineligible to apply for
that once-in-a-lifetime species through the big game drawing.

(ii)  If you have obtained a once-in-a-lifetime permit
through the big game drawing you are ineligible to apply for
that once-in-a-lifetime species through the sportsman drawing.

(c)  Limited Entry waiting periods
(i)  Waiting periods do not apply to Sportsman deer, elk,

pronghorn, bear or cougar.
(ii)  Waiting period will not be incurred for receipt of a

Sportsman deer, elk, pronghorn, bear or cougar.

R657-62-25.  Turkey.
(1)  Permit applications.
(a)  A person must possess a valid hunting or combination

license in order to apply for or obtain a wild turkey permit.
(b)  Permit possession limitations are identified in R657-

54.  A person may obtain only one spring season and up to three
fall season wild turkey permits, subject to the exceptions
identified in R657-54.

(c)  Applicants may select up to five hunt choices when
applying for limited entry turkey permits.  Hunt unit choices
must be listed in order of preference.

(d)  A turkey permit allows a person, using any legal
weapon as provided in Section R657-54-7, to take one wild
turkey within the area, sex and season specified on the permit.

(2)  Group applications.
(a)  Up to four people may apply together in a Group

Application.
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(b)  Up to four youth may apply together in a Group
Application.

(3)  Waiting period does not apply.
(4)  Youth permits
(a)  Up to 15 percent of the limited entry permits and fall

general season permits are available to youth hunters.
(b)  For purposes of this section "youth" means any person

who is 17 years of age or younger on July 31.
(c)  Youth who apply for a turkey permit will automatically

be considered in the youth permit drawing based on their birth
date.

(d)  Bonus points shall be used when applying for youth
turkey permits.

(e)  Youth who are successful in obtaining a limited entry
turkey permit but unsuccessful in harvesting a bird during the
limited entry hunt season, may use the limited entry turkey
permit to participate in the youth 3-day turkey hunt and the
spring general season turkey hunt provided no more than one
bird is harvested.

KEY:  wildlife, permits
August 9, 2018 23-14-18
Notice of Continuation April 14, 2014 23-14-19
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R657.  Natural Resources, Wildlife Resources.
R657-64.  Predator Control Incentives.
R657-64-1.  Purpose and Authority.

(1)  This rule is promulgated under authority of Section 23-
30-104 to establish procedures for:

(a)  targeted predator control and general predator control
programs administered by the division for the benefit of mule
deer; and

(b)  creation and distribution of educational and training
materials related to mule deer protection.

R657-64-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-30-

102 and 23-13-2.
(2)  In addition:
(a)  "Division" means the Utah Division of Wildlife

Resources.
(b)  "Fiscal year" means July 1st through June 30th of the

following calendar year.
(c)  "General predator control" means a predatory animal

removal effort by the division, which uses the public to remove
predators for the benefit of mule deer.

(d)  "GPS" means Global Positioning System location in
either the form of Latitude-Longitude coordinate or Universal
Transverse Mercator (UTM) coordinate.

(e)  "Marked" means the permanent clipping or punching
of ears on the predatory animal carcass or pelt.

(f)  "Predatory animal" means a coyote.
(g)  "Preserved" means drying, freezing, or chemically

treating the pelt or scalp with ears attached and the lower jaw of
a coyote so it is not decomposed or spoiled when presented to
the division for reimbursement under R657-64-4.3.

(h)  "Targeted area" means an area within the State of Utah
specifically identified for predatory animal removal during a
specified season.

(i)  "Targeted predator control" means a predatory animal
removal effort by the division or its contractors:

(i)  to remove predatory animals in an area where high
predation on mule deer occurs; and

(ii)  that focuses on specific locations and certain times.
(j)  "State" means State of Utah.

R657-64-3.  Predatory Animal Control Programs.
(1)  Two predatory animal control programs are created

within the division to provide financial incentive to participants
for the removal of coyotes detrimental to mule deer production.

(a)  The General Predator Control Program provides a
financial incentive to any participant with a predator control
certificate of registration to remove coyotes within the State.

(i)  The financial incentive to participate in the program
and remove coyotes under the conditions prescribed in this rule
and by the division is $50 compensation per animal, unless
otherwise reduced by the division pursuant to Subsections (ii)
and (iii).

(ii)  Compensation for coyotes in any given fiscal year is
limited to the annual legislative appropriation for the program,
and no further compensation will be paid once the funding
allocation is exhausted.

(iii)  Beginning July 1, 2019, compensation amounts may
be adjusted by the division as follow.

(A)  When annual compensation claims exceed the program
funding allocation appropriated by the Legislature in a fiscal
year, the compensation amount for each animal in the coming
year will be reduced by $5 from that paid in the previous year.

(B)  When annual compensation claims are less than the
program funding allocation appropriated by the Legislature in
a fiscal year, the compensation amount for each animal in the
coming year will be increased by $5 from that paid in the
previous year, provided compensation never exceeds $50 per

animal.
(b)  The Targeted Predator Control Program focuses coyote

removal efforts within prescribed areas of the State and during
specified times of the year where predation on deer is most
prevalent by:

(i)  using personnel hired and employed by the division to
undertake targeted removal efforts; or

(ii)  contracting with vendors to undertake targeted removal
efforts.

(2)  Participants in either program are not granted special
authority to take coyotes beyond that available to non-
participants, and each shall comply with all applicable federal,
state, and local laws.

(3)(a)  Except as provided in Subsection (3)(b),
participants in both programs are required to follow all relevant
rules and regulations related to trapping and firearm use, as
detailed in state code and rule R657-11, "Taking Furbearers."

(b)  The division may exempt a participant in the Targeted
Predator Control Program from specified provisions of R657-11
which the division determines necessary to effectively control
coyotes in a targeted area that are detrimental to mule deer
production.

R657-64-4.  General Predator Control Program --
Certificate of Registration Required.

(1)  A person must possess a valid predator control
certificate of registration issued by the division to participate in
the General Predator Control Program.

(2)  To receive a predator control certificate of registration,
a person must;

(a)  complete an online application, including the
applicant's:

(i)  full name;
(ii)  mailing address;
(iii)  phone number;
(iv)  e-mail address;
(v)  date of birth; and
(vi)  social security number;
(b)  pay any required application and certificate of

registration fees;
(c)  complete an annual online orientation and training

course;
(d)  agree to the requirements of this rule and any

additional terms and conditions specified by the division for
program participation on its webpage;

(e)  acknowledge and agree to the division submitting an
Internal Revenue Service Form 1099 each calendar year where
compensation totals require reporting under federal law;

(f)  acknowledge and agree to verify that all coyotes
submitted for compensation are killed by the applicant within
the State.

(g)  acknowledge and agree to collect and submit accurate
GPS data documenting the precise location where each coyote
is killed; and

(h)  acknowledge and agree to not interfere with USDA
Wildlife Services employees conducting similar coyote removal
efforts in the area.

(3)  The division may deny an application for a predator
control certificate of registration for any of the following
reasons:

(a)  the application is incomplete or filled out incorrectly;
(b)  the application contains false or misleading

information;
(c)  the applicant fails to complete or otherwise comply

with any of the requirements in Subsection (2);
(d)  the applicant has previously violated any of the terms

of this rule or participation requirements imposed by the
division;

(e)  the applicant's hunting or trapping privileges are



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 303

suspended in Utah or any other state ;
(f)  the applicant has been convicted of or entered a plea in

abeyance to any crime of dishonesty in the previous five years;
or

(g)  the applicant has committed any other crime, or
violation of law or contract that bears a reasonable relationship
to their reliability in accurately reporting the locations and times
that predatory animals are killed.

(4)(a)  Upon approval of the application, the division will
issue a predator control certificate of registration to the applicant
authorizing their participation in the program.

(b)  The certificate of registration will remain valid for 365
days from the date of issuance, unless earlier suspended
pursuant to R657-64-11.

(c)  Upon expiration of a predator control certificate of
registration, a new certificate of registration must be obtained
under the criteria and conditions set forth in Subsections (2) and
(3) to participate in the program.

R657-64-4.3.  General Predator Control Program --
Compensation.

(1)(a)  Program participants with a valid predator control
certificate of registration will be eligible to receive from the
division $50 for each qualifying coyote presented, unless
otherwise reduced by the division pursuant to R657-64-3(1)(a).

(b)  Requests for payment shall be made only on the
designated check-in dates and at the locations identified by the
division.

(2)  Receipt of compensation is further subject to the
following conditions:

(a)  The claimant seeking compensation for a coyote must:
(i)  personally kill the animal presented for payment;
(ii)  possess a valid predator control certification of

registration at the time the animal is killed and at the time it is
presented to the division for payment;

(iii)  complete and submit a signed division-approved
compensation form in electronic or written format containing
the following information:

(A)  the claimant's name and certificate of registration
number;

(B)  the date and exact GPS location where each coyote
was killed; and

(C)  verification that the claimant personally killed the
coyotes, the information provided is accurate, and all program
terms and conditions have been complied with;

(iv)  present to the division at a designated check-in event
the fresh or preserved:

(A)  full pelt or scalp of each coyote with both ears
attached; and

(B)  entire lower jaw of each coyote--removed from the
carcass with canine and molar teeth intact; and

(v)  link or associate the pelt, scalp, and jaw of each coyote
presented for reimbursement to the corresponding entry for that
coyote on the division-approved compensation form.

(b)  Except as provided in Subsection (3), a claimant may
not seek or obtain an incentive payment under this rule for any
coyote that is:

(i)  killed by someone or something other than the
claimant;

(ii)  killed outside the State of Utah;
(iii)  presented to the division for payment more than 365

days from the date it was killed;
(iv)  marked as previously redeemed for payment; or
(v)  presented to the division in a condition where the pelt,

scalp or lower jaw:
(A)  is spoiled or rotten;
(B)  has maggots or other carrion organisms;
(C)  is in a frozen state; or
(D)  is damaged or otherwise in a condition where the

species cannot be reliably verified, or the absence or presence
of markings cannot be ascertained.

(3)  Program participants may designate a third party to
check-in their coyotes with the division at the designated times
and locations, provided:

(a)  the compensation form referred to in Subsection
(2)(a)(iii) is completed and signed by the program participant
that killed the coyotes;

(b)  the lower jaw and either the full pelt or the scalp (with
both ears attached) of each coyote is presented to the division,
as required in Subsections (2)(a)(iv) and (2)(b), with the
compensation form; and

(c)  the compensation form identifies and authorizes the
person that will present it to the division for compensation.

(4)  Program participants are not authorized to trespass or
take coyotes on tribal trust lands without written tribal
authorization.

(5)  Employees and contractors of USDA Wildlife Services
are ineligible to receive compensation for coyotes taken within
the scope of their employment or contractual responsibilities.

(6)  Compensation for qualified coyotes will be
documented by written receipt at the time of submission to the
division and payment by check will be mailed at a later date.

(7)  Participants shall be responsible for disposing of
coyote pelts and ears presented to the division for
compensation, but the division may retain the lower jaw.

(8)  The division will mark each coyote redeemed for
payment to ensure compensation is paid only once for each
animal.

R657-64-4.7.  General Predator Control Program --
Electronic Certification.

(1)  Beginning on July 1, 2019, program participants
seeking compensation for coyotes under R657-64-4.3 must
comply with the following electronic certification requirements:

(a)(i)  Download the division's electronic certification
application to a personal electronic device with photograph and
location services capabilities.

(ii)  The application will automatically record the date and
GPS location of each photograph and link that data to the
photograph.

(b)  Using the electronic certification application, claimants
must enable the location services on their electronic device and
photograph each coyote at the exact location it is trapped or
killed.

(c)  The photographic image must:
(i)  show the entire coyote carcass so it fills the frame of

the image;
(ii)  be uploaded to the division's designated database; and
(iii)  be sufficiently clear and detailed to match a pelt or

scalp presented to the division for compensation with the coyote
carcass in the photographic image.

(2)  Compensation will not be paid for any coyote
presented to the division that has not been electronically
certified by the claimant consistent with the requirements of
Subsection (1).

R657-64-5.  Targeted Predator Control Program.
(1)  The division may hire employees or award contracts to

vendors for targeted coyote removal services.
(2)  Targeted predator control contracts will be solicited

and awarded through the Division of Purchasing and General
Services consistent with the procurement requirements in Title
63G, Chapter 6a of the Utah Code.

R657-64-6.  Trap and Hunting Locations.
(1)  Program participants and contract vendors are required

to provide GPS data documenting the precise location where
each coyote is taken.
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(2)  To the extent GPS data discloses the location of trap
lines or hunting areas, and public disclosure of that data exposes
the traps to the possibility of theft and damage or the hunting
area to exploitation by others, the data may be classified as
"protected" under Section 63G-2-305(2) and restricted from
public disclosure pursuant to Title 63G, Chapter 2, Government
Records Access and Management Act, provided the
requirements of Subsection (3) are satisfied.

(3)  Any person desiring to protect GPS data from public
disclosure that locates trap lines or hunting areas must submit to
the division a written claim of confidentiality explaining:

(a)  the financial and commercial harm reasonably expected
to occur if the data is subject to public disclosure; and

(b)  why the person submitting the data has a greater
interest in prohibiting access than the public in obtaining access.

R657-64-7.  Coordination.
(1)  The division will coordinate with the Department of

Agriculture and Food and the Agricultural and Wildlife Damage
Prevention Board created in Section 4-23-4 to:

(a)  minimize unnecessary duplication of predatory animal
control efforts;

(b)  prevent interference between predatory animal control
programs administered under Title 4, Chapter 23, Agricultural
and Wildlife Damage Prevention Act and this rule; and

(c)  enhance the effectiveness of predatory animal control
efforts and maximize the benefit to both mule deer and
livestock.

R657-64-8.  Education and Training.
The division may conduct and administer training,

education, and outreach activities related to mule deer protection
and predator control.

R657-64-9.  Appropriation of Funds.
(1)  Funding for the predatory animal control programs in

this rule is appropriated annually by the Legislature.
(2)  Should appropriated funding be reduced or eliminated,

funds available for compensation in the two predatory animal
control programs may be ended without prior public notice.

(3)  Once the annual funding allocation for coyote removal
is expended for the general or targeted control programs in a
given year, no further payments will be made for that year,
regardless of pelts or ears that may be held by program
participants.

R657-64-10.  Liability.
(1)(a)  Any person who participates in either predatory

animal control program under this rule assumes full and
complete liability and responsibility for their acts and omissions
while engaged in removing coyotes or redeeming them for
compensation.

(b)  To the extent provided under the Utah Governmental
Immunity Act and the liability limitations in this rule, the
division shall not be liable in any civil action for any act or
omission of a program participant while removing coyotes or
redeeming them for compensation.

(2)  It is the responsibility of program participants to read,
understand and comply with this rule and all other applicable
federal, state, county, and municipal laws, regulations, and
ordinances.

R657-64-11.  Violations.
(1)(a)  The division may suspend, terminate, or deny any

certificate of registration or other authorization issued under this
rule to participate in either or both predatory animal control
programs for any of the violations listed in R657-64-4(3) or
R657-64-5(3)(b).

(b)  Suspension proceedings involving predator control

certificates of registration will be initiated and adjudicated
consistent with the procedures set forth in R657-26.

(2)  Providing false information to the division or
otherwise violating the provisions of this rule may be criminally
prosecuted under applicable offenses defined in the Utah Code.

KEY:  wildlife, predators, game laws, wildlife laws
August 9, 2018 23-30-102
Notice of Continuation July 31, 2017 23-30-104

23-13-17
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R657.  Natural Resources, Wildlife Resources.
R657-69.  Turkey Depredation.
R657-69-1.  Purpose and Authority.

(1)  Under authority of Section 23-17-5.1, 23-17-5.2, this
rule provides:

(a)  the procedures for responding to and verifying reports
of material damage caused by turkey;

(b)  the procedures, standards, requirements, and limits for
addressing instances of material damage caused by turkeys; and

(c)  a description of the various hunts that may be held to
minimize future instances of material damage caused by turkeys.

R657-69-2.  Definitions.
(1)  As used in this rule, "turkey" means a wild, free-

ranging turkey and does not include a privately-owned wild
turkey, domestic turkey, or wild-domestic hybrids.

(2)  "Alternate limited entry drawing list" means a
chronological list, based upon the permit drawing procedures
described in the Upland Game and Turkey Guidebook, of those
persons who were unsuccessful in drawing a limited entry turkey
hunting permit and would have been successful were additional
permits available.

(3)  "Control permit" means a nontransferable turkey
hunting permit issued by the division under R657-69-6 or R657-
69-7 that authorizes the holder to take a turkey for personal use
within the described permit boundaries and described dates.

(4)  "Control permit voucher" means a document issued to
a landowner or lessee that may be retained for personal use or
transferred to a third party, and which allows the holder to
purchase a turkey control permit from the division.

(5)  "Depredation Hunt" means a turkey hunt organized
pursuant to R657-69-5, the Wildlife Code, and proclamations of
the Wildlife Board.

(6)  "Employee" means an individual regularly employed
by the landowner or lessee for purposes unassociated with
hunting on the private property owned or managed by the
landowner or lessee.

(7)  "Immediate family member" means the landowner's or
lessee's spouse, child, son-in-law, daughter-in-law, father,
mother, father-in-law, mother-in-law, brother, sister, brother-in-
law, sister-in-law, stepchild, and grandchild.

(8)  "Landowner" means any person, partnership, or
corporation who owns private property in Utah and whose name
appears on a deed as the owner or whose name appears as the
purchaser on a contract for sale of private property.

(9)  "Lessee" means any person, partnership, or corporation
whose name appears as the lessee on a written lease, for at least
a one-year period, of private property, and who is in actual
physical control of the private property.

(10)  "Material damage" means physical impacts to private
property caused by turkeys that are visible, persistent, and
detrimental to the landowner or lessee's use of the private
property.

(11)  "Personal property" means any moveable and tangible
thing owned by the landowner or lessee.

(12)  "Private property" means land in private fee
ownership, structures located thereon, and personal property of
the landowner or lessee on or adjacent to the land of the
landowner or lessee, but not including tribal trust lands.

R657-69-3.  Responding to Reports of Material Damage by
Turkeys.

(1)  Upon discovering material damage to private property
attributable to turkeys, a landowner or lessee may request that
the division take action to mitigate that damage.

(2)  A request for action shall be delivered to a division
representative in the appropriate regional office.

(3)  A request for action may be made:
(a)  orally to expedite a field investigation; or

(b)  in writing.
(4)(a)  The division will investigate a request for action

within 72 hours after receiving the request.
(b)  If after completing its investigation the division

confirms that material damage did occur and it appears that
material damage may continue, the division shall:

(i)  remove or drive off turkeys causing material damage;
or

(ii)  with the written approval of the landowner or lessee,
implement a damage mitigation and prevention plan in
accordance with R657-69-4.

(5)  A landowner or lessee may not harass, hunt, or
otherwise take a turkey on private property unless:

(a)(i)  they possess a valid turkey hunting permit
authorizing them to hunt turkeys; or

(ii)  a damage mitigation and prevention plan authorizes
them to undertake such actions; and

(b)  the landowner or lessee's actions are otherwise
consistent with the Wildlife Code, its implementing regulations,
and proclamations of the Wildlife Board.

R657-69-4.  Turkey Damage Mitigation and Prevention
Plans.

(1)  A damage mitigation and prevention plan may
authorize the division to undertake any or all of the following
actions:

(a)  provide educational materials regarding turkeys and
turkey damage to the landowner or lessee, including strategies
on how to alleviate damage;

(b)  use, or allow the landowner or lessee to use, nonlethal
methods to haze turkeys on private property experiencing
material damage and, if necessary, provide the landowner or
lessee equipment and supplies necessary to carry out hazing;

(c)  exclude turkeys from areas in which material damage
has occurred and is expected to continue to occur, using
fencing, tarpaulins, or other similar materials;

(d)  capture and relocate any turkeys causing, or reasonably
likely to cause, material damage to the property to a location on
the Wildlife Board approved turkey transplant list;

(e)  allow expanded harvest of turkeys by:
(i)  increasing permit numbers during limited entry or

general season hunts;
(ii)  expanding or increasing the areas for turkey hunts;
(iii)  enrolling the property in the division's Walk-In

Access Program in accordance with R657-56;
(iv)  enrolling the property in the division's Cooperative

Wildlife Management Unit Program in accordance with R657-
37;

(v)  schedule and hold a depredation hunt pursuant to
R657-69-5;

(vi)  issue control permits pursuant to R657-69-6; or
(vii)  issue control permit vouchers pursuant to R657-69-7;
(f)  allow landowners or lessees to capture and relocate

turkeys causing, or reasonably likely to cause, material damage
to the property to a location on the Wildlife Board approved
turkey transplant list;

(g)  allow landowners or lessees to use weapons or
methods otherwise prohibited to take a turkey if traditional
weapons are unsuitable for the location of the property; and

(h)  other reasonable measures aimed at reducing instances
of material damage to the private property in question.

(2)  Damage mitigation and prevention plans shall have:
(a)  a description of the private property covered by the

plan;
(b)  a specific effective date and effective term for the plan;
(c)  a description of the verified instances of material

damage and the dates of occurrence; and
(d)  an assurance by the landowner or lessee that members

of the public holding a control permit or a turkey depredation
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permit may access the private property at no charge during the
hunts for which they hold a permit.

(3)  Damage mitigation and prevention plans may be
amended or renewed with written consent of the division and the
landowner or lessee during their effective term.

(4)(a)  The landowner or lessee may unilaterally revoke and
withdraw from a damage mitigation and prevention plan by
providing the division 30 days prior written notice.

(b)  A landowner or lessee's revocation of approval of a
damage mitigation and prevention plan eliminates the division's
obligations described in the plan.

(c)  A landowner or lessee may not revoke approval of a
damage mitigation and prevention plan after a depredation hunt
has been scheduled on their private property until after the
depredation hunt has taken place.

(4)  The division may unilaterally revoke and withdraw
from a damage mitigation and prevention plan if:

(a)  the landowner or lessee fails to exercise reasonable care
and diligence to avoid loss or minimize the damage caused by
turkeys;

(b)  the landowner or lessee fails to comply with the terms
of the damage mitigation and prevention plan; or

(c)  in the division's discretion, the damage mitigation and
prevention plan is not necessary.

(5)  The expiration or revocation of a damage mitigation
and prevention plan does not preclude the landowner or lessee
from making future requests for action.

(6)  The division shall not be financially liable for damage
to private property caused by:

(a)  turkeys;
(b)  its efforts to remove or drive off turkeys in response to

a request for action; or
(c)  actions taken or authorized by a damage mitigation and

prevention plan.
(7)  A landowner or lessee shall have a copy of the damage

prevention and mitigation plan in their possession while
undertaking any action authorized in the plan that otherwise
violates the Wildlife Code, including, but not limited to, the
hazing, capturing, and transplanting of turkeys.

R657-69-5.  Depredation Hunts for Turkey.
(1)  Turkey depredation hunts are intended to:
(a)  mitigate verified reports of material damage by turkeys

and prevent future instances of material damage in the vicinity
of the hunt area;

(b)  be a focused response to verified reports of material
damage;

(c)  be a rapid response mechanism to verified reports of
material damage; and

(d)  have limited permit numbers.
(2)  Turkey depredation hunts shall operate consistent with

the following guidelines:
(a)  turkey depredation hunts may be held August 1 through

March 14;
(b)  parameters for a turkey depredation hunt must comply

with the provisions established in the current Wild Turkey
Management Plan approved by the Wildlife Board; and

(c)  the boundaries of the hunts, specific season dates, bag
limits, sex of birds that may be taken, and allowable weapon
types will be further defined in a depredation hunt plan by the
division Regional Supervisor.

(3)  Hunters will be selected to receive a depredation
permit in the following order, based on permit availability:

(a)  randomly selected individuals in the depredation hunter
pool; and

(b)  individuals on the alternate limited entry drawing list,
in chronological order.

(4)(a)  The turkey hunter depredation pool provides hunters
an opportunity to be placed on a wait-list and become eligible

to receive a depredation permit as the availability for
depredation permits allows.

(b)  Applications for the turkey hunter depredation pool
must be submitted pursuant to instructions in the current year's
Upland Game and Turkey Guidebook of the Wildlife Board for
wild turkey.

(c)  Applications must be received by the date published in
the Upland Game and Turkey Guidebook of the Wildlife Board
for wild turkey.

(d)  Applications received after the date published in the
proclamation Upland Game and Turkey Guidebook of the
Wildlife Board for wild turkey may be used after the list of
individuals within the depredation hunter pool and the alternate
limited entry drawing list has been exhausted.

(5)  If a hunter is successful in the depredation permit
drawing and possesses a valid unfilled turkey permit for a hunt
in the same calendar year as the depredation hunt, that hunter
may receive a depredation permit at no cost.

(6)  Hunters selected to receive a depredation permit who
do not possess a valid unfilled turkey permit must purchase the
appropriate permit prior to participating in the depredation hunt.

(7)  Hunters selected to receive a depredation permit will
not lose bonus points associated with the limited entry
application process.

(8)  Wild turkey depredation permits qualify towards
permit possession limits identified in R657-54.

(9)  Depredation permits may be withheld from persons
who have violated this rule, any other wildlife rule, the Wildlife
Resources Code, or who are otherwise ineligible to receive a
permit.

R657-69-6.  Control Permits for Turkey.
(1)(a)  As part of a damage mitigation and prevention plan,

the division may issue a turkey control permit at no cost directly
to the affected landowner or lessee, or to their immediate family
member or employee.

(b)  No more than two control permits may collectively be
issued per calendar year under each damage prevention and
mitigation plan.

(2)  A control permit allows the permit holder to take a
single turkey of either sex within the boundaries designated in
the damage mitigation and prevention plan.

(3)  Control permit turkey hunts may be held August 1
through March 14.

(4)(a)  In the event that the landowner or lessee, or the
landowner or lessee's immediate family member or employee,
who receives the control permit does not possess a valid hunting
or combination license, the division may issue a special turkey
control license at no cost to the designated permit holder for the
purposes of obtaining a control permit.

(b)  A special turkey control license does not authorize the
license holder to take any other protected wildlife or to obtain
any other permit other than a turkey control permit.

(5)  Hunters who receive a control permit will not lose any
bonus points accrued as part of the limited entry turkey
application process.

(6)  Control permits may be withheld from persons who
have violated this rule, any other wildlife rule, the Wildlife
Resources Code, or who are otherwise ineligible to receive a
permit.

(7)  Control permits issued under this section do not count
towards permit possession limits identified in R657-54.

(8)  Rimfire firearms may be used as a legal weapon for
wild turkey permits issued pursuant to this section.

R657-69-7.  Control Permit Vouchers for Turkey.
(1)(a)  As part of the damage mitigation and prevention

plan, the division may issue turkey control permit vouchers to
the landowner or lessee.
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(b)  The number of control permit vouchers shall not
exceed 10% of the documented turkeys on the private property
or fifteen vouchers per calendar year, whichever is less.

(2)(a)  Control permit vouchers do not allow turkey hunting
and must be redeemed for a control permit prior to going afield.

(b)  Control permit vouchers may be redeemed for a turkey
control permit at a division office prior to the closing date of the
control permit turkey hunt for which the voucher was issued.

(c)  Individuals shall pay the required fee in order to
redeem a control permit voucher for a turkey control permit.

(3)(a)  A landowner or lessee transferring control permit
vouchers to another individual may not receive any form of
compensation or remuneration for the transfer or for allowing
access to the private land for turkey hunting under a control
permit on the landowner or lessee's private property.

(b)  Turkey control permit vouchers are only transferable
between the landowner or lessee and an individual redeeming
that voucher for a turkey control permit.

(c)  Redeemed turkey control permit vouchers qualify
towards permit possession limits identified in R657-54.

(4)  Individuals redeeming a control permit voucher for a
control permit will not lose accrued bonus points for limited
entry turkey hunting as a result of redeeming the voucher.

R657-69-8.  Hunt Areas for Depredation and Control Permit
Hunts.

(1)  The hunt area for depredation hunts and control permit
hunts may include a buffer zone of up to 2 miles around the
parcels of private property experiencing material damage.

(2)  Buffer zones, if any, will be defined in the damage
mitigation and prevention plan.

(3)  Buffer zones may partially encompass or be adjacent
to lands experiencing material damage.

(4)  If a buffer zone includes the private land of multiple
landowners, each affected landowner must be a signatory to the
damage mitigation and prevention plan.

R657-69-9.  Appeal Procedures.
(1)  Upon the petition of an aggrieved party to a final

division action relative to material damage caused by turkeys
and this rule, a qualified hearing examiner shall take evidence
and make recommendations to the Wildlife Board, who shall
resolve the grievance in accordance with Rule R657-2.

R657-69-10.  Hunting or Combination License Required.
(1)(a)  A person must possess or obtain a valid Utah

hunting or combination license, or a special turkey control
license, to receive a turkey control permit pursuant to R657-69-
6.

(b)  A person must possess or obtain a valid Utah hunting
or combination license to:

(i)  receive a turkey depredation permit; or
(ii)  or redeem a control permit voucher for the

corresponding permit.
(2)(a)  Special turkey control licenses are only issued to

landowners or lessees, immediate family members, and
employees that are designated to receive a turkey control permit
under R657-69-6 and do not possess a valid Utah hunting or
combination license.

(b)  Special turkey control licenses may not be used in lieu
of a hunting or combination license to obtain a depredation
permit or a control permit under a control permit voucher.

KEY:  wildlife, turkey, depredation
August 9, 2018 23-17-5.1

23-17-5.2
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R710.  Public Safety, Fire Marshal.
R710-13.  Reduced Cigarette Ignition Propensity and
Firefighter Protection Act.
R710-13-1.  Purpose.

The purpose of this rule is to establish minimum rules for
the enactment of the Reduced Cigarette Ignition Propensity and
Firefighter Protection Act.

R710-13-2.  Authority.
This rule is authorized by Section 53-7-407.

R710-13-3.  Definitions.
(1)  "AG" means Attorney General
(2)  "Board" means Utah Fire Prevention Board.
(3)  "NFPA" means National Fire Protection Association.
(4)  "SFM" means State Fire Marshal or authorized deputy.
(5)  "Tax Commission" means the Utah State Tax

Commission.

R710-13-4.  Certification and Product Change.
(1)  If the SFM intends to remove a brand from the certified

list, it will send a notice of intent to deny to the manufacturer. 
The notice of intent shall include the following:

(a)  the factual and legal deficiencies upon with the SFM
intended action rests;

(b)  the actions the manufacturer must take to satisfy the
factual or legal deficiencies upon with the intended action is
based; and

(c)  the notification that the manufacturer shall have 15
working days to cure the deficiencies and submit documentation
or other information to correct the deficiencies.  The SFM may
extend the time period for a manufacturer to cure the
deficiencies.

R710-13-5.  Adjudicative Proceedings.
(1)  Adjudicative proceedings performed by the agency

shall proceed informally as authorized by Sections 63G-4-202
and 63G-4-203.

KEY:  fire safe cigarettes
August 23, 2016 53-7-407
Notice of Continuation August 28, 2018
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R765.  Regents (Board of), Administration.
R765-611.  Veterans Tuition Gap Program.
R765-611-1.  Purpose.

To provide Board of Regents ("the Board") policy and
procedures for implementing the Veterans Tuition Gap Program,
Utah Code Title 53B, Chapter 13b, enacted in S.B. 16 by the
2014 General Session of the Utah Legislature and amended by
S.B. 35 of the 2017 General Session of the Utah Legislature.

R765-611-2. References.
2.1.  Utah Code Section 68-3-12.5 (Definition of Veteran)
2.2.  Utah Code Section 53B-8-106 (Resident tuition -

Requirements - Rules)
2.3.  Utah Code Section 53B-8-102 (Definition of Resident

Student)
2.4.  Utah Code Section 53B-13b-101 to 104 (Veterans

Tuition Gap Program Act)
2.5.  Policy and Procedures R512, Determination of

Resident Status

R765-611-3.  Effective Date.
These policies and procedures are effective July 1, 2017.

R765-611-4.  Policy.
4.1.  Program Description:  The Veterans Tuition Gap

Program (VeT Gap) is a State supplement grant to provide
tuition assistance for veterans who are attending institutions of
higher education in Utah and whose benefits under the Federal
program have been exhausted or are not available.  This
program is only available to higher education institutions that
grant baccalaureate degrees.

4.2.  Award Year:  The award year for VeT Gap is the
twelve-month period coinciding with the State fiscal year
beginning July 1 and ending June 30.

4.3.  Institutions Eligible to Participate: Eligible
institutions include those located within the State of Utah which
are accredited by a regional or national accrediting organization
recognized by the Board.

4.4.  Students Eligible to Participate: To be eligible for
assistance from VeT Gap funds, a student must:

4.4.1.  be a resident student of the State of Utah under Utah
Code Section 53B-8-102 and Board Policy R512 or exempt
from paying the nonresident portion of total tuition under Utah
Code Section 53B-8-106; and

4.4.2.  be a veteran as defined by Utah Code Section 68-3-
12.5; and

4.4.3.  be unconditionally admitted and currently enrolled
in an eligible program leading to a bachelor's degree at an
eligible institution; and

4.4.4.  be maintaining satisfactory academic progress, as
defined by the institution, toward the degree in which enrolled;
and

4.4.5.  has exhausted the Federal benefit under any veterans
educational assistance program or such benefits are unavailable;
and

4.4.6.  has not completed a bachelor's degree; and
4.4.7.  be in the final year of his or her academic

baccalaureate program.
4.5.  Length of Award Period. A qualifying military veteran

may receive a program grant until the earlier of the following
occurs:

4.5.1.  the qualifying military veteran completes the
requirements for a bachelor's degree; or

4.5.2.  12 months from the beginning of the initial
academic term for which the qualifying military veteran receives
an initial program grant.

4.6.  Program Administrator: The program administrator
for the VeT Gap is the Associate Commissioner for Student
Financial Aid, or a person designated in a formal delegation of

authority by the Associate Commissioner, under executive
direction of the Commissioner of Higher Education.

4.7.  Availability of Funds for the Program: Funds
available for VeT Gap allocations to institutions may come from
specifically earmarked State appropriations, or from other
sources such as private contributions. Amounts available for
allocations each year shall be allocated as follows:

4.8.  Allocation of Program Funds to Institutions
4.8.1.  Annually, the participating institution will provide

the following required data, for the most recently completed
academic year, by March 1st. The director of financial aid of an
eligible institution, in consultation with the institution's veterans
affairs officer, will demonstrate intention to continue
participation in VeT Gap by submitting to the program
administrator a certification, subject to audit, of the total number
of veterans who were resident students of the State of Utah
under Utah Code Section 53B-8-102 and Board Policy R512
who have graduated from the institution with a baccalaureate
degree in the most recently completed academic year.

4.8.2.  Failure to submit the certification required in 4.8.1
by the requested date constitutes an automatic decision by an
eligible institution not to participate in the program for the next
fiscal year.

4.8.3.  Allocation of program funds to participating
institutions will be based on the total number of an institution's
Utah resident students who are veterans who graduated with a
baccalaureate degree in the most recently completed academic
year and the proportion of each participating institution's
number of those students to the total population of such
students.  For example:

4.8.3.1.  A participating institution's number of Utah
resident students who are veterans and graduated with a
baccalaureate degree during the most recently completed
academic year / Total number of Utah resident students who are
veterans and graduated from all participating institutions with
a baccalaureate degree during the most recently completed
academic year = % of VeT Gap funds allocated to the
participating institution

4.8.4.  The program administrator will send official
notification of each participating institution's allocation to the
director of financial aid each fiscal year.

4.8.5.  The program administrator will send a blank copy
of the format for the institutional VeT Gap performance report,
to be submitted within 30 days of the end of the applicable fiscal
year, to the director of financial aid of each participating
institution each fiscal year.

4.9.  Institutional Participation Agreement: Each
participating institution will enter into a written agreement with
the program administrator or assigned designee agreeing to
abide by the program policies, accept and disburse funds per
program rules, provide the required report each year and retain
documentation for the program to support the awards and
actions taken. By accepting the funds, the participating
institution agrees to the following terms and conditions:

4.9.1.  Use of Program Funds Received by the Institution
4.9.1.1.  The institution may at its discretion place up to,

but in no case more than, 3.0% of the total amount of program
funds allocated to it for the award year in a budget for student
financial aid administrative expenses of the institution.

4.9.1.2.  The institution may not carry forward or carry
back from one fiscal year to another any of its VeT Gap
allocation for a fiscal year. Any unused funds will be returned
to the program administrator as directed. Returned funds will be
re-distributed to eligible institutions as regular VeT Gap
allocations for disbursement the next award year.

4.9.1.3.  The institution may establish processes to
determine the distribution of funds to students so long as it does
so in accordance with provisions established in this policy.

4.9.2.  Determination of Awards to Eligible Students
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4.9.2.1.  Student cost of attendance budgets will be
established by the institution, in accordance with 20 U.S.C
108711 (2010), for specific student categories authorized in the
Federal regulations, and providing for the total of costs payable
to the institution plus other direct educational expenses,
transportation and living expenses.

4.9.2.2.  The total amount of any VeT Gap funds awarded
to an eligible student in an academic year will not exceed the
amount of tuition (not fees) for that academic year and may be
impacted by the following:

(a)  An eligible student whose period of enrollment is less
than the normally-expected period of enrollment within the
award year (such as two semesters, three quarters, nine months,
or 900 clock hours) will be awarded an amount in proportion to
the normally-expected period of enrollment represented by the
term, or terms, e.g. semester or quarter) for which the student is
enrolled; or

(b)  The minimum student award amount may be the
balance of funds remaining in the institution's allocation for the
award year in the case that the previous eligible student
receiving a VeT Gap award for the year reduced the total
available funds to an amount less than that for which an
individual qualified.

4.9.2.3.  VeT Gap funds will be awarded and packaged on
an annual award year basis unless the remaining period of
enrollment until completion of the academic program is less
than one award year. Funds will be paid one quarter or semester
at a time (or in thirds, if applicable to some other enrollment
basis such as total months or total clock hours), contingent upon
the student's maintaining satisfactory progress as defined by the
institution in published policies or rules.

4.9.2.4.  All awards under the program will be made in
accordance with the non-discrimination requirements of 34
C.F.R. Part 100 (2000).

4.9.2.5.  Students receiving financial aid under the program
will be required to agree in writing to use the funds received for
expenses covered in the student's cost of attendance budget.

(a)  The student's signature on the Free Application for
Federal Student Aid satisfies this requirement.

(b)  If the institution determines, after opportunity for a
hearing on appeal according to established institutional
procedures, that a student used VeT Gap funds for other
purposes, the institution will disqualify the student from VeT
Gap eligibility beginning with the quarter, semester or other
defined enrollment period after the one in which the
determination is made.

4.9.2.6.  In no case will the institution initially award
program funds in amounts which, with Federal Direct, Federal
Direct PLUS and/or Perkins Loans and other financial aid from
any source, both need and merit-based, and with expected
family contributions, exceed the cost of attendance for the
student at the institution for the award year.

4.9.2.7.  If, after the student's aid has been packaged and
awarded, the student later receives other financial assistance (for
example, merit or program-based scholarship aid) or the
student's cost of attendance budget changes, resulting in a later
over-award of more than $300, the institution will appropriately
reduce the amount of financial aid disbursed to the student so
that the total does not exceed the cost of attendance.

4.9.3.  Reports: The institution will submit an annual report
within 30 days after completion of the award year, providing
information on individual awards and such other program-
relevant information as the Board may reasonably require.

4.9.4.  Records Retention and Cooperation in Program
Reviews: The institution will cooperate with the program
administrator in providing records and information requested for
any scheduled audits or program reviews, and will maintain
records substantiating its compliance with all terms of the
participation agreement for three years after the end of the award

year, or until a program review has been completed and any
exceptions raised in the review have been resolved, whichever
occurs first. If at the end of the three-year retention period, an
audit or program review exception is pending resolution, the
institution will retain records for the award year involved until
the exception has been resolved.

KEY:  financial aid, higher education, veterans benefits
August 31, 2018 53B-13b

53B-8-102
53B-8-106

Pub. L. No. 110-252
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R850.  School and Institutional Trust Lands, Administration.
R850-6.  Government Records Access and Management.
R850-6-100.  Purposes and Authority.

1.  This rule provides procedures for appropriate access to
agency records.

2.  This rule is authorized by Sections 6, 8, 10, and 12 of
the Utah Enabling Act; Articles X and XX of the Utah
Constitution; and Sections 63A-12-104, 63G-2-204, 63G-2-603,
53C-1-201(3)(a)(i)(A), and 53C-2-102.

R850-6-200.  Definitions.
1.  Terms used in this rule are defined in Section 63G-2-

103.
2.  In addition:
(a)  Records coordinators: individuals designated by the

agency director to coordinate records access requests and to
assist the public in gaining access to records maintained by the
agency.  Records coordinators are located in the Salt Lake
Office, 675 East 500 South, Suite 500, Salt Lake City, UT
84102.

R850-6-300.  Allocation of Responsibility Within the Agency.
The agency is considered a governmental entity and the

director of the agency is considered the head of the government
entity.

R850-6-400.  Requests for Access.
1.  Request for access to records shall be on a form

provided by the agency or in another legible written document
which contains the following information: the requester's name,
mailing address, daytime telephone, a description of the records
requested that identifies the record with reasonable specificity,
and if the record is not public, information regarding requester's
status.

2.  The request shall be submitted to the records officer or
coordinator.  The response to the request may be delayed if not
properly directed.

3.  The agency shall deny a request for private, controlled,
protected or limited access records if the request is not made in
writing and does not contain information required in this
section.

4.  Notwithstanding the provision of subsection 63G-2-
204(1), the agency may, at its discretion, waive the requirement
for a written request if the records requested are public, the
records are readily accessible and the request is filled promptly
by providing access or copying at the time the request is made.

R850-6-500.  Other Requests.
1.  For research purposes:
Access requests for private or controlled records for

research purposes pursuant to Section 63G-2-202(8), shall be
made in writing and directed only to the records officer.

2.  To amend a record:
An individual may contest the accuracy or completeness of

a document pertaining to him as maintained by the agency
pursuant to Section 63G-2-603.

(a)  The request to amend shall be made in writing to the
records officer.

(b)  Appeals of requests to amend a record shall be handled
as informal hearings under the Utah Administrative Procedures
Act.

3.  To claim business confidentiality:
A request for protected records status based on a claim of

business confidentiality may be made pursuant to Section 63G-
2-309.  Such a request shall be submitted in writing to the
director or his designee.  The request shall contain the claim of
business confidentiality and a concise statement of reasons
supporting the claim of business confidentiality.

4.  To claim limited records status:

A lessee may claim that mineral information provided to
the agency should be protected under Section 53C-2-102.

(a)  Such a request shall be submitted in writing to the
director or his designee.  The request shall contain a claim that
the information provided the agency is of a proprietary nature
and a concise statement of reasons supporting the claim.

(b) If the agency agrees the information is of a proprietary
nature, the request shall be granted and the information shall
receive limited records status until:

i) the lease is terminated and the agency believes the
release of the information is not detrimental to the trust; or

ii) the lessee or its successor in interest ceases to exist as an
entity and the agency believes the release of the information is
not detrimental to the trust.

(c)  A record granted limited records status under this
section shall not be released to another party without written
permission from the lessee providing the information during the
period the limited records status is in effect.

(d)  The agency may make information provided limited
records status under this section available for inspection, but not
for copying, by the Utah Geological Survey or the Division of
Oil, Gas and Mining if consultation is requested by the agency,
provided further that the confidentiality of such information is
safeguarded.

R850-6-600.  Denials.
1.  If any access or status request is denied in whole or in

part, a notice of denial shall be given to the requester in person
or sent to the requester's address.

2.  The notice of denial shall contain the information
required in subsection 63G-2-205(2).

R850-6-700.  Appeal of Determination.
1.  Any person aggrieved by an access or status request

determination including a person not a party to the agency
proceeding may, within 30 days after the determination, appeal
the determination to the director by submitting a notice of
appeal either on a form provided by the agency or another
legible written document which contains the following
information: the petitioner's name, mailing address and daytime
telephone number (if available); and the relief sought.

2.  Upon receiving the notice of appeal and review of
relevant information including that submitted with the appeal
and criteria prescribed in Sections 63G-2-204, 63G-2-603, and
53C-2-102, the director may:

(a)  uphold the original classification or status request
determination; or,

(b) reclassify the record if he believes the original
classification was incorrect; or,

(c) release the record regardless of its classification if the
director believes that the interest of the public in obtaining
access to the record outweighs the interest of the agency in
prohibiting access to the record.

R850-6-800.  Fees.
1.  A fee schedule for the direct and indirect costs of

duplicating or compiling a record may be obtained from the
records officer or any records coordinator located at the
addresses provided in R850-6-200, Definitions.

KEY:  GRAMA, government documents, public records
August 7, 2018 53C-1-201(3)(a)(i)(A)
Notice of Continuation June 27, 2017 53C-2-102
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R907.  Transportation, Administration.
R907-64.  Longitudinal and Wireless Access to Interstate
System Rights-of-Way for Installation of Telecommunication
Facilities.
R907-64-1.  Purpose.

The purpose of this rule is to implement a program for
facilitating longitudinal access and wireless access to interstate
system rights-of-way to provide for the installation, operation
and maintenance of cable and wireless telecommunication
facilities in the rights-of-way. This rule recognizes the
importance of quality infrastructure on the interstate system and
that the safety and convenience of users of the interstate system
must be preserved to the greatest extent possible.  Compatible
with this principle, the rule also permits the use of the rights-of-
way of the interstate system for telecommunication facilities that
support Federal and State laws that encourage competition in
telecommunication services and the deployment of advanced
telecommunication technologies.  The department, through
designated personnel, may facilitate such installations and
maintenance of such facilities, which comply with the criteria
established by this rule.

R907-64-2.  Authority.
Subsection 72-7-108(2)(a) states that, except as provided

in Subsection (4), the department may allow a
telecommunication facility provider longitudinal access to the
right-of-way of a highway on the interstate system for the
installation, operation, and maintenance of a telecommunication
facility.

R907-64-3.  Definitions.
(1)  "Department" means the Utah Department of

Transportation,
(2)  "Clear zone" means the total roadside border area,

starting at the edge of the traveled way, available for safe use by
errant vehicles. This area may consist of a shoulder, a
recoverable slope, a non-recoverable slope, and a clear run-out
area.  The desired width is dependent upon the traffic volumes,
speeds, and roadside geometry.

(3)  "Interstate system" means the Dwight D. Eisenhower
National System of Interstate and Defense Highways as defined
in the Federal-aid Highway Act of 1956 and any supplemental
acts or amendments.

(4)  "Longitudinal access" means access to or use of any
part of a right-of-way of a highway on the interstate system that
extends generally parallel to the right-of-way for a total of 30 or
more linear meters.

(5)  "Permit" means encroachment permit, a document that
specifies the requirements and conditions for performing work
on the highway right-of-way.

(6)  "Right-of-way" means a general term denoting land,
property, or interest therein, usually in a strip, acquired for or
devoted to transportation purposes.

(7) "Telecommunication Advisory Council" means the
Telecommunication Advisory Council created by Section 72-7-
109.

(8)  "Telecommunication facility" means any
telecommunication cable, line, fiber, wire, conduit, innerduct,
access manhole, hand hole, tower, pedestal, pole, box,
transmitting equipment, receiving equipment, power equipment
or other equipment, system and device used to transmit, receive,
produce or distribute via wireless, wire line, electronic, or
optical signal for communication purposes.

(9)  "Telecommunication facility provider" means any
owner or operator of a telecommunication facility.

(10)  "Utility" means privately, publicly, cooperatively, or
municipally owned pipelines, facilities, or systems for
producing, transmitting, or distributing communications, power,
electricity, light, heat, gas, oil, petroleum products, cable

television, water, sewer, steam, waste, storm water not
connected with highway drainage, and other similar
commodities, which directly or indirectly service the public, or
any part thereof.

(11)  "Wireless access" means access to and use of any part
of a right-of-way or rights-of-way on, any highway of the
interstate system for the purpose of constructing, installing,
maintaining, using and operating telecommunication facilities
for wireless telecommunications.

R907-64-4.  Access Policy.
(1)  The department acknowledges that Federal and State

Legislation, primarily the Telecommunications Act of 1996,
Pub. L. No. 104-104, 110 Stat. 70 (Feb. 8, 1996) and Utah Code
Section 54-8b-1, encourage competition in the provision of
telecommunication services, and the development and
deployment of advanced telecommunication technologies,
infrastructure, and networks.  These legislative initiatives in turn
have increased demand for rights-of-way, including highway
rights-of-way, for the installation of telecommunication facilities
necessary to support increased competition and deployment of
an advanced telecommunication infrastructure.

(2)  The department also recognizes that longitudinal
access and wireless access for telecommunication facilities may
be provided without compromising interstate system integrity,
safety, normal interstate system operation or maintenance
activities, while contributing to the deployment and efficient
operation of intelligent transportation systems.

(3)  Therefore, effective on or after August 17, 1999, the
department may allow longitudinal access and wireless access
on highways of the interstate system for placement,
construction, installation, maintenance, repair, use, operation,
replacement and removal of telecommunication facilities, as
authorized by Section 72-7-108 and subject to compliance with
this rule.  This rule applies only to longitudinal access and
wireless access for telecommunication facilities on rights-of-
way within the interstate system and does not alter the existing
policy concerning other utilities on system rights-of-way, or for
accommodating utilities on other facilities under the jurisdiction
of the department.

R907-64-5.  Limitations and Conditions.
(1)  Longitudinal and wireless access of telecommunication

facilities shall be permitted only as approved by the department
in accordance with the criteria and procedures set forth in this
rule.

(2)  In the interest of safety and preservation of the
highway facility and pavement structure, the placement,
installation, maintenance, repair, use, operation, replacement
and removal of telecommunication facilities with longitudinal
access or wireless access to the right-of-way of the interstate
system shall be accommodated only when in compliance with
Rule 930-7 Utility Accommodation.

(3)  The department may consider financial and technical
qualifications of telecommunication facility providers, and
specify insurance requirements for contractors authorized to
enter interstate system rights-of-way to construct, install,
inspect, test, maintain or repair telecommunication facilities
with longitudinal access or wireless access.  When the
department authorizes longitudinal access or wireless access for
construction and installation, the department may require
approved telecommunication facility providers to install
telecommunication facilities into the same general location on
the interstate system, coordinate their planning and work, install
in a joint trench, and equitably share costs.

(4)  Access to rights-of-way of the interstate system shall
be administered in compliance with 47 U.S.C. 253 2005.

R907-64-6.  Compensation.
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The department shall require compensation from a
telecommunication facility provider under the provisions of
Section 72-7-108 for longitudinal access or other use within the
right-of-way of the interstate system consistent with R907-65-
10, R907-65-12 and R907-65-13.

R907-64-7.  Permits and Agreements.
In addition to the requirements of R930-7, a

telecommunication facility provider shall be required to
complete and sign an agreement with the department prior to
obtaining a permit for construction or installation of
telecommunication facilities in the right-of-way.

R907-64-8.  Public Involvement.
The department will advertise the Telecommunication

Advisory Council public meeting whenever a permit for
longitudinal access has been submitted to the department to
access highway segments in the interstate system. This will
allow other telecommunication providers opportunity to share
joint placement of telecommunication facilities.  Any interested
parties may attend the public meeting to voice opinions to the
Telecommunication Advisory Council as authorized by Section
72-7-108.  The Telecommunication Advisory Council will assist
the department in valuing in-kind compensation in accordance
with 72-7-108(3)(c).

R907-64-9.  Removal and Relocation.
Pursuant to Subsection 72-7-108(7)(c) the department shall

require the removal or relocation of telecommunication facilities
located on the interstate system to accommodate operations and
highway projects at the telecommunication facility provider's
expense.  The department may require removal or relocation of
such telecommunication facilities upon expiration or earlier
termination of the permit or other agreements at the
telecommunication facility provider's expense, in accordance
with applicable law.

KEY:  right-of-way, interstate highway system,
telecommunications, longitudinal access
February 7, 2013 72-1-201
Notice of Continuation August 27, 2018 72-7-108

72-7-109
54-8b-1
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R907.  Transportation, Administration.
R907-65.  Compensation Schedule for Longitudinal Access
to Interstate Highway Rights-of-Way for Installation of
Telecommunications Facilities.
R907-65-1.  Purpose.

The purpose of this rule is to implement a compensation
schedule for longitudinal access to the rights-of-way of the
interstate system for installation and operation of
telecommunications facilities.  This Rule establishes the
methodology and schedules for charging compensation in
accordance with Subsection 72-7-108(3)(b).  Subsection 72-7-
108(3)(b) requires that the compensation be:

fair and reasonable;
competitively neutral;
nondiscriminatory;
open to public inspection;
established to promote access by multiple

telecommunication facility providers;
established for zones of the state, with zones determined

based upon factors that include population density, distance,
numbers of telecommunication subscribers, and the impact upon
private right-of-way users;

established to encourage the deployment of digital
infrastructure within the state.

R907-65-2.  Authority.
Subsection 72-7-108(3)(c) states that the department shall

establish a schedule of rates of compensation for longitudinal
access granted under that section, and shall do so beginning
October 1, 1999, and in accordance with Title 63G, Chapter 3,
Utah Administrative Rulemaking Act.

R907-65-3.  Background.
The department has conducted an analysis of right-of-way

values for the interstate system using current market data on (1)
Utah real property values differentiated by location (northern
Utah (Salt Lake City/surrounding counties), central Utah
(Provo/surrounding counties), and southern Utah (Cedar
City/St. George/surrounding counties), population density
(urban, rural) and land use (residential, commercial, industrial,
agriculture) and (2) appraisal values from department land
acquisitions.  These data were applied to fifteen right-of-way
segments of the interstate system that the department defined
based on various factors, including but not limited to location,
similarity of land use, population density and number of
telecommunications subscribers.  Segment land values were then
calculated based on the relevant "across-the-fence" property
values and the following core assumptions:

Land needed for longitudinal installations of
telecommunications facilities, including a buffer zone, will
generally be 6 feet in width.

Values for preassembled right-of-way for longitudinal
access are 200% of values for non-assembled right-of-way.

Values for underground use of right-of-way for
longitudinal access are 50% of values for ground level and
aboveground use.

Upper and lower bound real property values establish a
valuation range for each segment.  Point estimates of segment
land values are calculated at the 30th percentile within this
range.

Segment land values (reported in $/ft2) are converted to
$/mile using the following formula:

Segment land value ($/mile) = Segment land value ($/ft2)
x 5,280 ft/mile x easement width (6 ft).

The fifteen segments were then grouped into five zones
based on similarities in segment attributes and values. For
example, the rural segments of I-15, I-70 and I-84 were grouped
to create zone 1, while the urban segment of I-15 traversing Salt
Lake City was grouped with I-215 to create zone 5. Similar

groupings make up zones 2, 3 and 4. Through this process, the
department defined five zones with a weighted average land
value for each zone.

The department then determined annual lease valuation, as
a rate of return on the land values for each zone, using current
market data.  The department determined that a 10% annual rate
of return on investment represents a fair and reasonable
compensation rate in current market conditions.

The department also received and considered
recommendations on rates of compensation from the Utility in
Highway Rights-of-Way Task Force pursuant to Section 6(2)(a)
of S. B. 150.

R907-65-4.  Definitions.
The definitions of terms in R907-64-3 apply to the same

terms used in this Rule.  This Rule uses the following additional
defined terms:

(1)  "Land value" means the fair market value of land
within the right-of-way of the interstate system as determined by
the department under the core assumptions set forth in R907-65-
3 and established for compensation purposes under R907-65-6.

(2)  "Rate of return" means the annual rate of return on
investment, using land value, as determined by the department
and established for compensation purposes under R907-65-7.

(3)  "Zone" means a group of right-of-way segments of the
interstate system as determined by the department and
established for compensation purposes under R907-65-5.

R907-65-5.  Compensation Zones.
(1)  Five zones of the State are established for purposes of

determining land values and compensation rates for longitudinal
access to the right-of-way of the interstate system.

(2)  The five zones are:
Zone 1 - Segments traversing primarily rural, agricultural

areas with low population density.  The two primary segments
in this zone are located south of Provo, extending to Arizona
along I-15 and to Colorado along I-70.  This zone also includes
shorter segments of I-80 and I-84 bounded by the Wyoming and
Nevada State lines respectively.  Approximately 90% of this
zone borders agricultural land.

Zone 2 - Segments traversing primarily sub-rural areas with
low population density.  Segments in this zone are located in the
north-central, north-eastern and north-western regions of the
State.  Land usage is primarily agricultural (approximately
75%), with light pockets of industrial, commercial, and
residential land usage.

Zone 3 - Segments traversing sub-rural/suburban land
around the State's metropolitan areas with medium population
density. Segments in this zone are located outside the Salt Lake
City metropolitan area.  Land usage is mixed; while agriculture
still makes up the largest proportion of land usage, about one-
third of the land is residential, and slightly less than one-third is
commercial and industrial.

Zone 4 - Segments traversing suburban/urban areas with
medium/high population density.  Segments in this zone run on
a north-south route on I-15 through the Salt Lake City
metropolitan area.  Land usage in this zone is mixed, with the
greatest proportion categorized as industrial, followed by
residential, then commercial, and small pockets of agricultural
usage.

Zone 5 - Segments traversing the densely populated urban
areas.  Segments in this zone are located in and around Salt
Lake City.  Nearly half is categorized as residential, and the rest
is split between industrial and commercial usage, with very
small pockets of agricultural usage.

(3)  The existing right-of-way of the interstate system is
placed into the five zones as set forth in Table 1.  Whenever
new right-of-way is added to the interstate system, the
department shall modify Table 1 to classify the new right-of-
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way into the applicable zone or zones and publish the modified
Table 1.

(4)  At least once every five years the department shall
conduct an analysis to determine changes, if any, in the
boundaries of zones based on demographic and market data,
including but not limited to data on similarity of surrounding
land uses, population density, distances and number of
telecommunications subscribers.  The department shall publish
a modification to Table 1 whenever zone boundaries are
changed.

TABLE 1
Compensation Zones

                                    Reference Post
Zone/Segment                        (from -- to)      Mileage

Zone 1                                                575
I-15: Payson South Int. to Arizona  252 -- 0          252
I-84: Tremonton to Idaho             43 -- 0           43
I-80: Wyoming to Silver Creek Int.  198 -- 148         50
I-70: Entire Route                    0 -- 230        230

Zone 2                                                212
I-15: Idaho to Weber-Box Elder Co.
Line                                404 -- 354         50
I-15: Springville Int. to Payson
South Int.                          263 -- 252         11
I-84: Echo to SR-89                 120 -- 88          32
I-84: SR-89 to I-15                  88 -- 81           7
I-80: Magna Int. to Nevada          112 -- 0          112

Zone 3                                                 50
I-15: Weber-Box Elder Co. Line to
Parish Lane Int.                    354 -- 323         31
I-80: Silver Creek Int. to Mouth
of Parley's Canyon                  148 -- 129         19

Zone 4                                                 60
I-15: Parish Lane Int. to Salt
Lake-Utah Co. Line                  323 -- 288         35
I-15: Salt Lake-Utah Co. Line to
Springville Int.                    288 -- 263         25

Zone 5                                                 47
I-80: Mouth of Parley's Canyon to
Magna Int.                          129 -- 112         17
I-215: Entire Route                   0 -- 30          30

R907-65-6.  Land Values.
(1)  Land values for longitudinal access for

telecommunications facilities are established, by zone, as set
forth in Table 2.  Whenever new right-of-way is added to the
interstate system and a zone or zones are established for such
new right-of-way under R907-65-5(3), the land value for such
zone or zones set forth in Table 2 shall apply to such new right-
of-way.

(2)  At least once every five years, the department shall
conduct a market analysis to determine the fair and reasonable
values of the right-of-way of the interstate system for
longitudinal access for telecommunications facilities.  The
department shall determine this value for each zone.  The
department shall publish a modification to Table 2 whenever the
department completes a market analysis and determines that
values of the right-of-way have changed.

(3)  In determining land values, the department shall
disregard any circumstance in which the department's interstate
right-of-way is the only viable alternative for installing and
operating telecommunications facilities between relevant
geographic markets.  The department shall adjust such values to
those which would exist if another viable alternative existed for
installing and operating comparable telecommunications
facilities such that the department would not possess
monopolistic market power in the subject location.

TABLE 2

Land Values ($/mile)

Zone       Miles in Zone    Weighted Average Land Value

Zone 1           575                    $8,000
Zone 2           212                   $22,000
Zone 3            50                   $48,000
Zone 4            60                   $80,000
Zone 5            47                  $124,000

R907-65-7.  Rate of Return.
(1)  An annual rate of return on land value of 10% is

established for purposes of determining annual compensation
rates for longitudinal access to the right-of-way of the interstate
system.

(2)  At least once every five years the department shall
conduct an analysis to determine changes, if any, in the rate of
return based on market data.  The department shall publish a
modification to the rate of return whenever the department
completes a market analysis and determines that market rate of
return has changed.

R907-65-8.  Base Compensation Schedule.
(1)  The department shall charge compensation for

longitudinal access for telecommunications facilities so that the
department receives, on an annual basis, the rate of return on the
value of land in each zone established under this Rule which is
utilized for overhead, surface or underground installations of
telecommunications facilities, subject to adjustment under
R907-65-10 and potential discount under R907-65-11.

(2)  The compensation charged shall be set forth in the
agreement between the department and the telecommunications
facility provider pursuant to R907-64.

(3)  The annual compensation to be paid by each
telecommunications facility provider which enters into an
agreement with the department for longitudinal access shall be
determined under the following formulas:

Land values by zone are translated into annual
compensation rates ($/mile) using the following formula:

Annual compensation rate per zone ($/mile) = zonal land
value ($/mile)(from Table 2) x rate of return (currently 10%)

Total annual compensation shall then be calculated as
follows:

Total annual compensation per zone = annual
compensation rate per zone ($/mile) x # of miles accessed.

For telecommunications facility providers seeking a route
that accesses multiple zones, the above calculations shall be
made for each zone then summed to calculate total annual
compensation for the requested access route.

R907-65-9.  Compensation for Use of Department Conduit.
(1)  The land values set forth in Table 2 (and therefore the

annual base compensation amounts) do not include the value of
any spare conduit which the department owns.  The department
is authorized to offer use of and access to its spare conduit to
telecommunications facility providers, provided the department
determines the spare conduit is not and will not be needed for
highway purposes and the department receives additional
compensation for the use of and access to the spare conduit.

(2)  Such additional compensation shall be fair and
reasonable to the department and the telecommunications
facility provider and shall be charged in a competitively neutral
and nondiscriminatory manner to all similarly situated
telecommunications facility providers.  The department shall
establish the amount of compensation for use of and access to
the department's spare conduit by zone.

(3)  Such additional compensation shall be subject to
adjustment annually in the same manner as provided in R907-
65-10.

(4)  At least once every five years the department shall
conduct an analysis to determine changes, if any, in the value of
its spare conduit.  Whenever the department completes a market
analysis and determines that value of its spare conduit has
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changed, the department shall apply its new values to each
agreement thereafter executed by the department.

R907-65-10.  Adjustments to Base Compensation Schedule
for Annual Payments.

(1)  The base compensation schedule for each calendar year
after a year in which the department determines land values
under R907-65-6 shall be adjusted effective January 1 of each
such calendar year (each an "adjustment date").  The adjustment
shall be calculated by multiplying the base compensation
amount for the immediately preceding calendar year by a
fraction.  The numerator of the fraction shall be the "All Items,
Consumer Price Index for All Urban Consumers (CPI-U) for the
West (1982-84=100)," reported by the U.S. Department of
Labor, Bureau of Labor and Statistics (BLS), published for the
month of September immediately preceding the adjustment date
in question.  The denominator of the fraction shall be such index
published for the next preceding month of September.  The
adjustment may result in an increase or decrease in the base
compensation schedule.

(2)  If the methodology for determining the index is
changed by the issuer of the index, the department shall convert
the index in accordance with the conversion factor published by
the issuer of the index.  If the index is discontinued or changed
so that it is not practical to obtain a continuous measurement of
price changes, the department shall replace the index with a
comparable governmental index and apply the index chosen to
all agreements which require annual adjustment to the base
compensation.

(3)  Except as provided in R907-65-11, each agreement for
longitudinal access to the right-of-way of the interstate system
with telecommunications facilities providers shall require that
the rates of compensation during the first calendar year of the
term of the agreement equal the base compensation schedule
determined for that calendar year under this Rule (prorated if the
term begins after January 1), taking into account any
adjustments under R907-65-10(1).

(4)  Except as provided in R907-65-11, each agreement for
longitudinal access to the right-of-way of the interstate system
with telecommunications facilities providers shall require an
adjustment in the annual base compensation effective January 1
of each subsequent calendar year of the term (prorated for the
last year of the term if it ends before December 31).  The
adjustment shall be calculated by multiplying the base
compensation amount for the immediately preceding calendar
year (annualized for partial calendar years during the term) by
the fraction described in R907-65-10(1).

(5)  It is the intent of this Rule that revisions to the base
compensation schedule resulting from re-analysis of market
conditions by the department pursuant to R907-65-5(4), R907-
65-6(3), R907-65-7(2) and R907-65-9(4) shall apply only to
agreements executed after the department completes and issues
its revisions, and shall not apply to agreements executed prior to
the revision.  It also is the intent of this Rule that annual
adjustments to the base compensation schedule due to inflation
or deflation pursuant to R907-65-10(1) shall apply to every
agreement under which annual compensation payments are
required.

R907-65-11.  Compensation Prior to Construction of
Telecommunications Facilities.

(1)  The department may charge compensation for the
period of time between execution of the agreement and
completion of construction at rates which are discounted from
the full annual compensation rates determined under R907-65-8,
R907-65-9 and R907-65-10 including no compensation prior to
commencement of construction.  The department also may agree
to the phasing of projects into clearly identified phases, with the
compensation schedule structured based on the construction

commencement and/or completion dates for each phase.
(2)  If the department elects to discount compensation

rates, it shall do so in a competitively neutral and
nondiscriminatory manner for all similarly situated
telecommunication facility providers.

R907-65-12.  Lump Sum Monetary Compensation.
(1)  The department is authorized to enter into agreements

for longitudinal access to the right-of-way of the interstate
system with telecommunications facility providers which offer,
in lieu of annual compensation, one or more lump sum
payments of monetary compensation.  The agreement shall set
forth the lump sum payment or payments due.

(2)  Lump sum payments shall be calculated to be
equivalent, on a present value basis, to annual compensation
payments which would be required under R907-65-8, R907-65-
9, R-907-65-10 and R907-65-11 over the same time period as
that covered by each lump sum payment.

(3)  For purposes of determining lump sum monetary
compensation for longitudinal access to the right-of-way of the
interstate system, the department shall use a discount rate equal
to the yield (in percent per annum) on Moody's seasoned Aaa
Corporate Bonds, as reported by the Federal Reserve Board
through the Federal Reserve Statistical Release.  The yield on
Moody's Aaa Corporate Bonds reported for the first full month
immediately prior to the date an agreement for lump sum
monetary compensation is executed by the department shall be
the discount rate applied for purposes of determining the
amount of such lump sum monetary compensation.

(4)  Each telecommunications facility provider which is to
pay monetary compensation shall have the right to choose
whether to pay it in one lump sum determined according to this
Rule R907-65-12 or to pay it in annual installments.  Unless the
department otherwise agrees in writing, this choice shall be
made before the agreement is signed, and the agreement shall set
forth the choice made.

R907-65-13.  In-Kind Compensation.
(1)  The department is authorized to enter into agreements

for longitudinal access to the right-of-way of the interstate
system with telecommunications facility providers which offer,
in lieu of or in addition to monetary compensation, in-kind
compensation.  In-kind compensation may include, without
limitation, delivery to the department for its own uses and
purposes of conduit, innerduct, dark fiber, access points,
telecommunications equipment, telecommunications services,
bandwidth and other telecommunications facilities.  The
agreement shall set forth the in-kind compensation.

(2)  The department shall determine the present value of
the in-kind compensation according to the methods set forth in
R907-65-12.  The department shall prepare an analysis setting
forth its valuation at or before the time it executes the
agreement.  The valuation analysis need not be included in the
agreement.

(3)  The department shall value the in-kind compensation
as follows:

(a)  Facilities for Department Use Only.  Electronic
equipment, conduit, fiber and other telecommunications
hardware and software contributed to the department shall be
valued on a present value basis at the estimated, reasonable cost
to the telecommunications facility provider of procuring and
installing the same.

(b)  Joint Trenching.  The present value of the estimated,
reasonable cost to the telecommunications facility provider of
joint trenching for placing conduit, fiber and other facilities of
both the provider (and its customers) and the department shall
be proportionately allocated to the department as a component
of the present value of the in-kind compensation.  The
proportion allocated to the department shall equal the total
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estimated, reasonable cost of the trenching work multiplied by
a fraction.  The numerator of the fraction shall equal the amount
of conduit and innerduct space to be contributed to the
department under the agreement.  The denominator of the
fraction shall equal the total amount of conduit space the
telecommunications facility provider is authorized to install
under the agreement.  Single duct conduit space shall be
measured using the planned diameter of the conduit.  Multi-duct
conduit space shall be measured by summing the planned
diameters of each innerduct in the conduit.

(c)  Other Jointly Used Facilities.  The present value of the
estimated, reasonable cost to the telecommunications facility
provider of providing any other telecommunications facility
which is shared jointly by the provider and the department shall
be proportionately allocated to the department as a component
of the present value of the in-kind compensation.  The
department shall determine the proportion to be allocated to the
department based on the percentage of use or benefit to which
each party will be entitled under the agreement.

(d)  Warranties; Maintenance and Operating Covenants. 
The department shall determine the present value of equipment
warranties, warranties of conduit, fiber or other components,
software warranties, maintenance covenants and operating
covenants based on the reasonable, estimated cost of purchasing
such warranties, maintenance and operating contracts from
manufacturers or other third parties (if not already included in
the cost to purchase the equipment, conduit, fiber, other
components or software).

(e)  Summation of In-Kind Values.  The total present value
of the in-kind compensation shall be the sum of the present
values determined under subsections (a) through (d) above.

(4) The department shall require annual or lump sum
monetary compensation (determined according to the methods
set forth in R907-65-12), in addition to the in-kind
compensation, if the present value of the in-kind compensation
is less than the present value of the annual monetary
compensation the department would require over the term of the
agreement under R907-65-8, R907-65-9, R907-65-10 and
R907-65-11.  The amount of the annual or lump sum monetary
compensation shall be the difference in such present values.

(5)  The department may accept in-kind compensation with
a present value in excess of the present value of annual
monetary compensation payments which would be required
under R907-65-8, R907-65-9, R907-65-10 and R907-65-11 if
the telecommunications facility provider consents in writing and
gives a written waiver and release of all claims and protections
arising under federal or Utah law by reason of such excess
value.  The waiver and release shall be in form approved by the
director.

(6)  Before entering into an in-kind compensation
agreement, the department shall obtain from the
telecommunications facility provider its valuations of the in-
kind compensation.  The telecommunications facility provider
may provide the department information on its costs in order to
assist the department in determining in-kind compensation
value.  The department shall reasonably consider such valuation
and cost information in making its determination, but is not
bound by the valuation or cost information submitted.

R907-65-14.  Multiple Providers in Same Trench.
(1)  If the department enters into an agreement with two or

more telecommunications facility providers, or with a
consortium or other entity whose members, partners, venturers
or other participants are two or more telecommunications
facility providers, or if the department requires two or more
telecommunications facility providers to share a single trench,
then the agreement(s) shall require that the telecommunications
facility providers share the burden of the compensation owing
to the department under the agreement(s) on a fair, reasonable

and equitable basis, taking into consideration the proportionate
uses and benefits to be derived by each telecommunications
facility provider from the trench, conduits and other
telecommunications facilities to be installed under the
agreement(s).

(2)  The foregoing does not limit the right of the
department to require all the participating telecommunications
facility providers to bear joint and several liability for the
obligations owing to the department under the agreement(s).

(3)  Any agreement which requires sharing of the burden
of compensation owing to the department shall provide the
department the right to review and audit the books, records and
contracts of or among the participating telecommunications
facility providers to determine compliance or lack of compliance
with R907-65-14(1).

KEY:  right-of-way, interstate highway system
November 16, 1999 72-7-108
Notice of Continuation August 27, 2018
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R907.  Transportation, Administration.
R907-67.  Debarment of Contractors from Work on
Department Projects -- Reasons.
R907-67-1.  Debarment of Contractors from Work on
Department Projects -- Reasons.

Debarment prevents the contractor from performing work
on any department projects, either as a prime contractor or
subcontractor.  The department may debar a contractor, which,
for purposes of this rule includes Consultants and owners,
directors, managers, officers or fiscal agents of the Contractor or
Consultant), from performing any work on projects that it
administers if, by substantial evidence, the department
concludes that one of the following factors is present;

(1)  The Contractor has been convicted of or entered a plea
of guilty or nolo contendere to a crime that is related to a bid or
contract-related crime in any court in the United States;

(2)  The Contractor has publicly admitted to conduct
constituting a crime that is related to a bid or contract;

(3)  The Contractor has falsified information or submitted
deceptive or fraudulent statements in connection with
prequalification, bidding, or performance of a contract;

(4)  The Contractor has violated federal or state antitrust
laws;

(5)  The Contractor has demonstrated willful wrongdoing
that reflects a lack of integrity in bidding or performing a public
project;

(6)  The Contractor, including a joint venture, stockholder
of more than five (5) percent of the available stock, or any
immediate relatives of the aforementioned has been debarred or
suspended or is affiliated with any debarred or suspended person
in any state or by the federal government;

(7)  The deputy director or designee concludes that the
Contractor has acted in collusion with others to perform work
on a project that supposedly satisfied disadvantaged business
enterprise (DBE) goals or requirements through other than bona
fide disadvantaged business enterprises in any combination of
individuals, firms, or corporations;

(8)  The Contractor has defaulted under previous contracts;
(9)  The Contractor has performed previous or current work

in an unsatisfactory manner, as determined by either the Project
Manager or Resident Engineer.  Among the items that can be the
subject of unsatisfactory performance are the following, though
there may be others that are similar in importance and require a
determination of unsatisfactory performance:

(a)  noncompliance with the contract;
(b)  failure to complete work on time;
(c)  instances of substantial corrective work being needed

before acceptance of the work;
(d)  instances of completed work that requires acceptance

at reduced pay;
(e)  production of non-specification work or materials, and

when applicable, required price reductions or corrective work;
(f)  failure to provide adequate safety measures and

appropriate traffic control that endangered the safety of the work
force or the public.

(10)  The Contractor has questionable moral integrity as
determined by the department, the United States Attorney
General, the Utah Attorney General, or any other state;

(11)  Failure to reimburse the state for monies owned on
any previously awarded contract including those where the
prospective bidder is a party to a joint venture and the joint
venture has failed to reimburse the state for monies owed.

(12)  The deputy director or designee reasonably believes
and finds that the public health, welfare, or safety require
suspension.

R907-67-2.  Procedures for Debarment.
If the Engineer for Construction or designee believes a

Contractor should be debarred, he or she will follow the

procedures listed in R907-1-2, Commencement by Department -
Notice of Agency Action - Procedures.  The proceeding shall be
handled as an informal administrative proceeding unless the
deputy director's designee grants a request for conversion to a
formal proceeding.  The Notice of Agency Action shall also set
forth the amount of time being sought as a debarment period.

R907-67-3.  Status Pending Debarment.
(1)  If the contract between the department and the

Contractor allows for the period of debarment to begin
immediately upon service of the Notice of Agency Action or
within 15 days of service, debarment begins on the date
provided for by the contract.  If the contract is silent, debarment
begins thirty (30) days after service of the Notice of Agency
Action unless the deputy director or designee believes
emergency action is necessary, in which case debarment begins
upon service.  If the Contractor files a Request for Review
pursuant to Utah Admin. Code R907-1, debarment is stayed
pending completion of the appeal.

R907-67-4.  Suspension from Consideration for Award of
Contracts - Indictments.

(1)  If the deputy director believes there is probable cause
that a Contractor has engaged in activity that would, if true, lead
to debarment under Utah Admin. Code R907-67-1, he or she
may suspend the Contractor from consideration for award of
contracts.  A contractor who is suspended may not bid on any
department contracts.  Suspension may last for no more than
three (3) months unless an indictment has been issued, or
information filed, alleging that the Contractor has engaged in
criminal activity that would, if true, lead to debarment under
Utah Admin. Code R907-67-1.  If an indictment has been issued
or information filed, suspension shall last until completion of
the Contractor's trial or the dismissal of charges.

(2)  A conviction or plea of guilt to any offense related to
an activity listed in Utah Admin. Code R907-67-1 is sufficient
to support debarment without any additional evidence being
offered.  However, neither an acquittal nor dismissal of charges
entitles the Contractor to a dismissal of the debarment notice.

R907-67-5.  Length of Debarment.
(1)  A person found to have committed an act listed in

R907-67-1 shall be debarred for a term of not less than six
months nor more than three years.

(2)  To determine the specific period of time, the
department will evaluate the following:

(a)  degree of culpability;
(b)  restitution to the state;
(c)  cooperation in the investigation of bidding or contract-

related crimes;
(d)  disassociation with those involved in the crimes and

active cooperation in prosecuting others who are involved in the
crimes.

(3)  Neither suspension nor debarment absolve the
Contractor of his or her responsibility to perform existing
contracts, even if the Contractor needs to find other companies,
firms, or individuals who can perform in his or her place.

(4)  The department also retains the right to declare a
suspended or debarred Contractor in default on any existing
contract if allowed by the contract.

(5)  If a basis for debarment is an alleged criminal
occurrence or conviction and the Contractor has, as part of a
sentence or plea agreement, agreed not to bid on public works
for more than three years, then the department may extend the
debarment to fit the terms of the sentence or plea agreement.

R907-67-6.  Right to Appeal.
The Contractor may appeal the debarment under the

provisions of Utah Admin. Code R907-1.  The deputy director
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or designee may name a board of engineers experienced in the
type of work for which the Contractor is being debarred to hear
the appeal.

KEY:  highways, transportation, contractors, suspension
December 24, 2008 72-1-201
Notice of Continuation August 27, 2018
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R926.  Transportation, Program Development.
R926-10.  Tollway Development Agreements.
R926-10-1.  Purpose.

(1)  This rule is created for the planning, acquisition,
design, financing, management, development, construction,
reconstruction, replacement, improvement, maintenance,
preservation, repair, enforcement, and operation of
transportation projects utilizing public-private partnerships for
development of tollways.

(2)  The Department's objective in using public-private
partnerships is to expand its ability to use innovative, non-
traditional procurement, planning, funding, contracting,
financing, delivery, and service methods to deliver
transportation infrastructure in order to better meet the
transportation needs of the state by utilizing resources more
readily available in the private sector.

R926-10-2.  Authority.
(1)  The provisions of this rule are authorized by the

following grants of rulemaking authority and provisions of Utah
Codes:  Title 63G, Chapter 3; Title 63G, Chapter 6; Title 72,
Chapter 2, Section 120; Title 72, Chapter 6, Section 118; and
the Public-Private Partnerships for Tollways Act, Utah Code
Sections 72-6-201 et seq.

(2)  When the Executive Director or designee determines
it appropriate and upon approval by the Commission, the
Department may enter into tollway development agreements.

R926-10-3.  Definitions.
Except as otherwise stated in this rule, terms used in this

rule are defined in the applicable Statutes.  The following
additional terms are defined for this rule:

(1)  "Commission" means the Utah Transportation
Commission, which is created in Utah Code Ann. Section 72-1-
301.

(2)  "Department" means the Utah Department of
Transportation, which is created in Utah Code Ann. Section 72-
1-101.

(3)  "Executive Director" means the executive director of
the Department.

(4)  "Proposer" means private entities that submit letters of
interest, qualifications, or proposals under these rules for the
purposes of entering into a tollway development agreement with
the Department, and may include a person or persons, firms,
partnerships or companies or any combination or consortium
thereof.

(5)  "Public-Private Partnership" means an agreement,
including but not limited to tollway development agreements,
between the Department and one or more public or private
entities where there is private sector involvement in
predevelopment activities, design, construction, reconstruction,
financing, acquisition, maintenance or operations.  Public
private partnership agreements may include reallocations of the
traditional risk assignments between the parties to the
agreement.

(6)  "State" means the State of Utah.

R926-10-4.  Public Notice.
(1)  Public notice regarding solicitations issued under this

rule shall be posted on the Department's website and may also
be published as described in Subsection (2).  Notice of a
solicitation shall indicate where, when, and how to obtain the
solicitation documents, when responses are due and will
generally describe the project scope or service desired, and may
contain other information such as the desired schedule or
financial model.  Where appropriate, the Department may
require payment of a fee or a deposit for the supplying of the
solicitation package.

(2)  The notice may be published in any or all of the

following in addition to the Department website:
(a)  in a newspaper of general circulation;
(b)  in a newspaper of local circulation in the region(s)

where all or a portion of the intended project will be located;
and/or

(c)  in industry media.
(3)  A copy of the solicitation documents shall be made

available for public inspection at the Department Region
Office(s) located in the region(s) where all or a portion of the
intended project may be located.

R926-10-5.  Unsolicited Proposals.
(1)  The Department may accept delivery of unsolicited

tollway development agreement proposals.  An unsolicited
proposal shall, at a minimum, provide the information required
for tollway development agreement proposals set forth in Utah
Code Section 72-6-204.  The Department may determine that
additional information or other requirements be provided in an
unsolicited proposal.  Any such additional requirements, along
with contact information, will be posted on the Department's
website.

(a)  Any proposer submitting an unsolicited proposal must
provide a minimum of 20 copies or the proposal will not be
reviewed.

(b)  The unsolicited proposal must state the period during
which the proposal will remain valid, which shall be not less
than 12 months following delivery.

(2)  The Department may appoint an individual or a
screening committee, as it deems appropriate, to screen and
evaluate unsolicited proposals to determine whether to request
competing proposals and qualifications or reject the unsolicited
proposal.  The review shall be in two stages:

(a)  The initial screening shall be a summary review to
determine whether the unsolicited proposal generally meets the
minimum statutory and regulatory requirements and merits
further review.  Proposals that do not generally meet the
minimum requirements established under statute and these rules
or that the Department otherwise determines do not merit further
review may be summarily rejected.

(b)  The second stage of review shall be a more thorough
review and evaluation of the unsolicited proposal for the
purpose of allowing the Department to determine whether to
issue a request for competing proposals and qualifications.

(3)  The Department will consider an unsolicited proposal
only if the proposed project is not substantially duplicative of
transportation system projects that have been fully funded by the
State, the Department, or any other public entity as of the date
the proposal is submitted.

(4)  The Department shall give priority to unsolicited
proposals that address projects identified on the Statewide
Transportation Improvement Program or Long-Range Plan and
encourages submittal of proposals that would materially
advance or accelerate their implementation.

(5)  The Department may, in its sole discretion, reject any
unsolicited proposal.  If the Department elects to issue a request
for competing proposals and qualifications, it may modify the
project described in the unsolicited proposal.  If the Department
issues a request for competing proposals, the proposer that
submitted the unsolicited proposal will be offered the
opportunity to participate in the competition.

(6)  The process for soliciting competing proposals and
qualifications shall meet all requirements of Utah Code Section
63-56-502.5.  The Department may issue a request for
qualifications to prequalify potential proposers interested in
responding to the solicitation separate from the request for
competing proposals, or it may issue a solicitation package that
combines the request for proposals and qualifications.  The
solicitation package shall include the information required under
Utah Code Sections 72-6-205(3)(b) and any other information
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deemed advisable by the Department.  The solicitation may
request competing proposals, either at a conceptual or detailed
level, or it may request proposals for alternative concepts, in
which case the Department would review the concepts and
determine whether to reject the proposals.  Solicitation, whether
conceptual or detailed, must address the technical and financial
portions of the proposed project.

(7)  If the Department elects to issue a request for
competing proposals, the Department shall provide public notice
of the proposed project according to Section R926-10-4.  Any
entity that intends to submit a competing proposal shall provide
a written letter of intent to the Department not later than 45
calendar days after the Department's publication of notice for
competing proposals.  Any letters of intent received by the
Department after the expiration of the 45-day period shall not be
valid and any competing proposal issued by an entity that did
not comply with these letter of intent requirements shall not be
considered.  An entity that submits a letter of intent must submit
its competing proposal in the manner specified in the request for
competing proposals.

(8)  If the Department elects not to issue a request for
competing proposals in response to an unsolicited proposal, or
if the Department issues a request for competing proposals that
make significant modifications to the concepts in the original
unsolicited proposal, the Department will notify the proposer
that submitted the unsolicited proposal of the rejection or
modification and reasons for the rejection or modification.  The
Department may also post information on the Department
website regarding the reasons for rejection or modification.

(9)  The Department will assess a screening fee for every
unsolicited proposal received and an evaluation fee for every
unsolicited proposal that is evaluated.  The fees have been set
with the intent of substantially covering the costs to the
Department for review of the proposal.  The unsolicited
proposal shall be accompanied by a separate check for each fee,
which must be a cashier's, certified, or official check drawn by
a federally insured financial institution as follows:

(a)  A check in the amount of $10,000 for the initial
screening; and

(b)  A check for the evaluation fee equal to the lesser of (i)
the sum of $20,000 plus .01% of the total estimated cost of
design and construction of the project or (ii) $200,000.  This
check will be returned to the proposer if the proposal is rejected
after the initial screening and prior to the more thorough
evaluation.

(10)  The Department may waive the fee for an unsolicited
proposal, in whole or in part, if it determines that its costs have
been substantially covered by a portion of the fee or if it is
otherwise determined to be reasonable and in the best interests
of the State.

(11)  If the Department decides to solicit competing
proposals, the Department may require each proposer that
submits a competing proposal to submit a fee.  The amount of
the fee will be identified in the solicitation documents and will
not exceed the amount of the evaluation fee for the original
unsolicited proposal.  The proposer that submitted the original
unsolicited proposal will be exempt from this fee.

R926-10-6.  Predevelopment Agreements.
(1)  A Predevelopment Agreement may be used on a

tollway development project.  The first phase may include, but
is not limited to, planning, traffic and revenue analysis,
feasibility studies, design, value engineering, cost estimating,
conceptual estimating, financial evaluation and comparisons,
constructability reviews, scheduling, or other services as
specified by the Department.

(2)  The subsequent phase or phases may be for all or a
portion of the remaining services contemplated in the proposed
project and may include, but not be limited to, design services,

construction services, operation or maintenance services, traffic
and revenue estimates, financing and toll or user fee collection
services.  Each subsequent phase will commence after the
preceding phase has been completed.

(3)  Award of the first phase shall be based on the
Departments evaluation of proposer qualifications and may also
be based on other factors, including, but not limited to, the
Department's evaluation of proposals.

(4)  The entity awarded the first phase may have the first
opportunity to submit a proposal for the subsequent phase or
phases, as set forth in the Predevelopment Agreement.  The
entity awarded the first phase shall provide all supporting
documentation used to determine the scope, schedule. and cost
in its proposal for each subsequent phase to the Department for
review, along with any other information and requirements set
forth in the Predevelopment Agreement.  The Department may
accept or reject the proposal.  If the Department rejects the
proposal, the Department may provide a counteroffer and/or
negotiate with the entity awarded the first or prior phase, or in
lieu of providing a counteroffer or if the negotiations are
unsuccessful, choose to solicit competitive proposals for the
subsequent phase or phases.

R926-10-7.  Request for Qualifications (RFQ).
(1)  The Department may issue a Request for Qualifications

(RFQ) in order to solicit qualification statements from entities
wishing to submit proposals for a tollway development
agreement project.  The RFQ may be required to be submitted
prior to or with a conceptual proposal or detailed proposal.

(2)  Any RFQ shall require that potential proposers provide
the information described in Utah Code Section 63G-6-
502(4)(c); and any other information the Department, in its sole
discretion, required as stated in the RFQ.

(3)  The selection committee shall narrow the field of
proposers by short-listing the most qualified proposers, not to
exceed the maximum number designated in the RFQ.

(4)  If only one entity responds to the RFQ or if only one
proposer meets the minimum qualification requirements in the
RFQ, the Department may negotiate with that single proposer in
accordance with section R926-10-10(2).

(5)  Engineering and consultant firms who participated in
preparation of specifications or other solicitation documents
used by the Department for the procurement of a portion, but
not all, of the project may participate as proposers or as a
member of the proposing entities, upon approval of the
Department.

R926-10-8.  Request for Proposals (RFP).
(1)  If the procurement process includes short-listing, the

Department will issue the RFP to all of the short-listed
proposers.  If the procurement process does not include short-
listing, the Department will issue the RFP in accordance with
Section R926-10-4.  The Department may elect to request draft
proposals, or proposals followed by discussions, which may
include best and final offers, or may elect to award the contract
without discussions or best and final offers.

(2)  The Department may issue draft RFPs to proposers for
comments in order to better manage the procurement process.

(3)  The RFP shall identify information required to be
submitted by proposers, which shall in all events include the
information required for tollway development agreement
proposals in Utah Code Section 72-6-204.  The Department may
require proposers to provide separate technical and price
proposals and other elements in their proposals.  The RFP may
include a request for alternative proposals or for any other
information the Department, in its sole discretion, deems
appropriate.

(4)  The Department may require a proposer to submit
additional information following the submission of a proposal,
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to the extent that the Department deems it necessary or advisable
to review such additional information to evaluate the expertise,
experience, financing capacity, integrity, ownership, or any
other aspect of any proposer.

(5)  The Department reserves the right to require or to
permit proposers to submit revisions, clarifications to, or
supplements of their previously submitted proposals.  The
Department may require proposers to add or to delete features,
concepts, elements, information or explanations that were not
included in their initial proposals.  A proposer will not be
legally bound to accept a request to add to or delete from a
proposal any feature, concept, element or information, but its
refusal to do so in response to a request by the Department shall
constitute sufficient grounds for the Department to reject the
proposal.

(6)  If only one entity responds to the RFP or if only one
proposer meets the minimum qualification requirements in the
RFP, the Department may negotiate with that single proposer in
accordance with section R926-10-3).

(7)  The Department may, at any time and in its sole
discretion, reject any or all proposals submitted in response to
a request for qualifications or a request for proposals or
competing proposals.

(8)  Technical solutions/design concepts contained in
proposals shall be considered proprietary information unless a
stipulated fee is paid.

R926-10-9.  Evaluation and Ranking of Proposals;
Discussions with Proposers; Revised Proposals.

(1)  The Department shall conduct proposal evaluations
and rank the proposals according to the criteria and relative
weightings set forth in the RFP.  The Department may adopt
either of the following approaches in evaluation of proposals
and selection of a proposer for negotiations or award:

(a)  A cost-based approach, with the proposals evaluated
first to determine whether the proposers meet qualification
requirements and have submitted responsive proposals, in which
case the qualifying proposal that offers the lowest cost to the
state would be ranked the highest.  If this approach is used, the
RFP shall specify minimum requirements for responsiveness.

(b)  A best value approach, whereby the Department
evaluates proposals received and determines which proposal is
the most advantageous to the State.

(2)  The Department may request clarifications and
additional information from proposers prior to selection, with or
without requesting revised proposals.

(3)  If the Department wishes to request revised proposals
prior to selection, it may enter into discussions with the
proposers or may issue the request for revised proposals without
discussions.  Discussions may be oral or in writing and may be
conducted individually or in a group.  If discussions are held
with one proposer, they must be held with all short-listed
proposers that submitted responsive proposals.  If revised
proposals are requested they will be the basis for selection and
will be evaluated as stated in the request for revised proposals. 
If a proposer fails to submit a response to a request for revised
proposals, its original proposal shall remain in full force and
effect.

R926-10-10.  Selection Decision.
(1)  Following completion of proposal evaluations, the

Executive Director shall review the results of the evaluations
and rankings and determine whether to proceed with
negotiations with the highest ranked proposer, recommend
award to the highest ranked proposer, or take other action.

(2)  If the Department has issued an RFQ, received one or
more responses, and determined that only one proposer is pre-
qualified, the Executive Director may authorize the Department
to enter into negotiations with such proposer directly, without

issuing an RFP, or take other action.
(3)  If the Department issues a request for competing

proposals and receives no response or receives a response only
from the proposer that submitted the original unsolicited
proposal, the Executive Director may authorize the Department
to enter into negotiations with such proposer, may recommend
award to such proposer, or take other action.

(4)  If a decision is made to proceed with negotiations, a
notice of selection for negotiations will be delivered to all
proposers and posted on the Department's website.  If a decision
is made to recommend award, a notice of intent to award will be
delivered to all proposers and posted on the Department's
website, and the Department shall provide information to the
Commission as required by Utah Code Section 72-6-206.

R926-10-11.  Negotiations.
(1)  Negotiations may commence immediately following

issuance of the notice of selection.  During the negotiation
period, the selected proposer shall provide such information as
may be reasonably requested by the Department.

(2)  If negotiations with the first ranked firm are not
successful, the Executive Director may direct the Department to
commence negotiations with the second ranked firm.  This
process will be followed until negotiations are successfully
concluded or the Department determines that it will not be able
to reach agreement with any of the proposers.  The Department
reserves the right, in its sole discretion, to terminate negotiations
with a proposer at any time and for any reason.

(3)  Upon conclusion of negotiations, the Executive
Director shall determine whether to recommend award.  No
determination to recommend award shall be made unless the
Executive Director is satisfied that the proposer's cost proposal
is reasonable and that the proposal provides sufficient value for
money.

(4)  The Department may deliver the proposed agreement
at any time to the Utah Attorney General's office for review and
comment.

(5)  If a decision is made to recommend award, a notice of
intent to award will be delivered to all proposers and posted on
the Department's website, and the Department shall provide
information to the Commission as required by Utah Code
Section 72-6-206.

R926-10-12.  Award.
(1)  There is no requirement that a tollway development

agreement be awarded.  If the Commission approves award, a
contract shall be executed and notice given to the successful
proposer to proceed with the work.

(2)  The Department reserves the right to cancel the award
of any tollway development agreement at any time prior to
execution of the agreement by all parties, with no liability
against the Department, the Commission, their agents, or the
State.

R926-10-13.  Amendments to Tollway Development
Agreements.

(1)  The Department shall not enter into any substantial
modification or amendment to a tollway development agreement
without first obtaining Commission approval of the
modification or amendment, as specified in Section R941-1.

R926-10-14.  Protests.
(1)  Protests prior to notice of intent to award shall be

governed by the Utah Code Sections 63G-6-801 and 802 and
63G-6-811.

(2)  Upon notice of intent to award, a proposer who would
be adversely affected by the selection announced may, within
ten calendar days after the date of such notice, submit to the
Department a written protest of the selection of the apparent
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successful proposer.
(3)  For purposes of this rule, a protesting proposer is

adversely affected by a selection only if the proposer has
submitted a responsive competing proposal and is next-in-line
for selection.  In other words the protesting proposer must
demonstrate that all higher-ranked proposers are ineligible for
selection because either:

(a)  The higher-scoring proposals were not responsive to
the requirements stated in the Department's solicitation
documents; or

(b)  The protesting proposer would have been ranked
higher than the other proposers but for Departments (i) material
failure to follow the procedures set forth in the RFP and other
solicitation documents, (ii) material failure to conform to
requirements set forth in these rules or in applicable state
statutes, or (iii) abuse of discretion in evaluating and ranking the
revised proposals.

(4)  A proposer's written protest must state facts and
arguments that demonstrate how the selection process was
flawed or how selection of the apparent successful proposer
constituted an abuse of Department's discretion.  If the
Department receives no written protest within the ten-day
period, then any protesting proposer shall lose any rights or
opportunity to advance any claim against the department or state
relating to the proposed project.

(5)  In response to a proposer's timely filed protest that
complies with this rule, the Department will issue a written
decision that resolves the issues raised in the protest.  In
considering a timely protest, the Department may request further
information from the protesting proposer and from the apparent
successful proposer identified in the Department's notice issued
under subsection (2) of this section.  The Department will make
its written determination available, by mail or by electronic
means, to the protesting proposer and to the apparent successful
proposer.

(6)  The Department shall have the authority, prior to the
commencement of an action in court concerning the
controversy, to settle and resolve the protest.

R926-10-15.  Objection to Contractors.
(1)  Prior to the execution of any tollway development

agreement with a proposer, the proposer must provide the
Department with a list of all entities who provide services under
the proposed tollway development agreement, including but not
limited to, the planning, design, construction, finance, operation
or maintenance of the project.  All entities on a proposer's team
that will perform work under the tollway development
agreement must be legally eligible to perform or work on public
contracts under applicable federal and state law and regulations. 
No entity will be accepted who is ineligible to receive public
works contracts in the state of Utah.

(2)  If the Department has reasonable objection to any
entities who are part of the proposal team or will contribute or
otherwise provide services under the proposed tollway
development agreement, the Department may require, before the
execution of the tollway development agreement, the selected
proposer submit an acceptable substitute entity.  In such case,
the selected proposer must submit an acceptable substitute, and
the agreement may, at the Department's discretion, be modified
to equitably account for any difference in cost necessitated by
the substitution.  The Department will set a maximum time
period from the date of the written demand for substitution
within which to make an acceptable substitution.  A proposer's
failure to make an acceptable substitution at the end of the time
period will constitute sufficient grounds for the Department to
refuse to execute the agreement, without incurring any liability
for the refusal.  Following identification of an acceptable
substitute, the proposer shall be granted an additional maximum
time period as determined by the Department to conclude

negotiations of acceptable terms and conditions with that
substitute.

(3)  The department may not require any proposer to
engage any contractor, subcontractor, supplier, other person or
organization against whom the proposer has reasonable
objection.

R926-10-16.  Rights Related to Proposals; Release of Rights
and Indemnification.

(1)  A proposer, whether unsolicited or solicited, shall not
obtain any claim, or have any right or expectation to use any
route, corridor, rights of way, public property or public facility
by virtue of having submitted a proposal that proposes to use
such route, corridor, rights of way, public property or public
facility or otherwise, involves or affects such.  By submitting a
proposal, a proposer thereby waives and relinquishes any claim,
right, or expectation to occupy, use, profit from, or otherwise
exercise any prerogative with respect to any route, corridor,
rights of way, public property or public facility identified in the
proposal as being necessary for or part of the proposed project.

(2)  By submitting such a proposal, a proposer thereby
waives and relinquishes any right, claim, copyright, proprietary
interest or other right in any proposed location, site, route,
corridor, rights of way, alignment, or transportation mode or
configuration identified in the proposal as being involved in or
related to the proposed project, and proposer shall include in the
proposal an indemnity that shall hold the state harmless against
any such claim made by any entity that is a member of the
proposer's proposal team, including their agents, employees and
assigns.

(3)  The waiver and release of rights in this section do not
apply to a proposer's rights in any documents, designs and other
information and records that are otherwise classified as
protected records under GRAMA.

R926-10-17.  Right to Assert a Moratorium on Unsolicited
Proposals.

(1)  The Department may elect, at any time and in its sole
discretion, to establish a moratorium on acceptance or action
taken by the Department on any unsolicited proposals.

(2)  The moratorium may be asserted for all unsolicited
proposals or for unsolicited proposals of a certain type, in a
certain region, or for other factors as determined by the
Department.

(3)  Announcement of a moratorium shall be posted on the
Department's website and shall include the start date of the
moratorium and either the anticipated ending date, or a date
upon which the ending date will be announced.

(4)  Any unsolicited proposal received during a moratorium
shall not be reviewed or acted upon by the Department.

R926-10-18.  Participation of Public Entities.
(1)  Notwithstanding the requirements set forth in other

sections of this rule, the Department may directly negotiate and
enter into tollway development agreements with public entities
without a public solicitation.

(2)  In order to ensure that the procurement process for
tollway development agreements remains fair and competitive,
public entities will not be permitted to submit proposals or to
participate as a member of proposer teams with respect to
solicitations issued by the Department under this Section R926-
10-18.  Furthermore, so long as an active solicitation is
outstanding for a tollway development agreement, the
Department shall not separately negotiate with a public entity
for the project that is the subject of that solicitation.

KEY:  transportation, highways, public-private
partnerships, tolls
February 19, 2009 72-1-201
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R940.  Transportation Commission, Administration.
R940-2.  Approval of Tollway Development Agreements.
R940-2-1.  Authority.

(1)  The provisions of this rule are authorized by the
following grants of rulemaking authority and provions of Utah
Codes: Title 63G, Chapter 3; Title 63G, Chapter 6; Title 72,
Chapter 2, Section 120; Title 72, Chapter 6, Section 118; and
the Public-Private Partnerships for Tollways Act, Utah Code
Sections 72-6-201 et seq.

R940-2-2.  Definitions.
(1)  "Commission" means the Transportation Commission,

which is created in Utah Code Ann. Section 72-1-301;
(2)  "Department" means the Utah Department of

Transportation, which is created in Utah Code Ann. Section 72-
1-101;

(3)  "Executive Director" means the Executive Director of
the Utah Department of Transportation;

(4)  "Tollway Development Agreement" has the meaning
described in Utah Code Ann. Section 72-6-202.

R940-2-3.  Proposals for Tollway Development Agreements.
(1)  The Department shall report to the Commission

regarding any unsolicited proposals received and any
solicitations issued for tollway development agreements, and
shall provide regular status updates to the Commission
regarding any such matters.

(2)  The Department shall have authority to act on its own
behalf and on behalf of the Commission in using solicitation and
procurement documents for tollway development agreements
and in reviewing and evaluating submissions received from
proposers.

R940-2-4.  Award of Tollway Development Agreements.
(1)  Following receipt of a recommendation from the

Director for award of a tollway development agreement
accompanied by the information regarding the proposed
agreement required under Utah Code Ann. Section 72-6-206,
the Commission shall take one of the following actions:

(a)  Award the tollway development agreement in
accordance with the Director's recommendation;

(b)  Reject the Director's recommendation and request that
the Department take specified action; or

(c)  Reject the Department's recommendation and direct the
Department to terminate the procurement.

R940-2-5.  Amendments to Tollway Development
Agreements.

(1)  Following receipt of a request from the Department for
approval of any substantial modification or amendment to a
tollway development agreement, accompanied by information
regarding the modification and specifically identifying any
changes in the information required to be provided to the
Commission in connection with award of the agreement under
Utah Code Ann. Section 72-6-206, the Commission shall
determine whether to approve the modification or amend.

KEY:  agreements, tollway development, tollways
October 16, 2008 63G-3
Notice of Continuation August 30, 2018 63G-6

72-2-120
72-6-118

72-6-201 et seq.
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R940.  Transportation Commission, Administration.
R940-4.  Airports of Regional Significance.
R940-4-1.  Purpose and Authority.

Utah Code Ann. Section 59-12-602 authorizes the
Commission to establish this rule.  The purpose of this rule is to
define airports of regional significance.

R940-4-2.  Definitions.
"Commission" means the Transportation Commission,

which is created in Utah Code Ann. Section 72-1-301.

R940-4-3.  Designation of Airports of Regional Significance.
Only for the purposes authorized in Utah Code Title 59

Chapter 12 Part 6, Tourism, Recreation, Cultural, Convention,
and Airport Facilities Tax Act, and Title 59 Chapter 12 Part 17,
County Option Sales and Use Tax for Transportation Act, all
airports identified by the Federal Aviation Administration on the
National Plan of Integrated Airport Systems (NPIAS) are
defined by the Commission as airports of regional significance.

R940-4-4.  Definition of Airports of Regional Significance.
Definition of airports of regional significance are only for

the purposes stated within this rule and should not be construed
to apply to similar definitions for federal purposes or for any
other purpose under Utah Code.  A current list of airports
included on the NPIAS may be obtained through the Federal
Aviation Administration's website www.faa.gov or by contacting
the Utah Department of Transportation Division of Aeronautics.

KEY:  airports of regional significance
October 22, 2008 59-12-602
Notice of Continuation August 30, 2018 59-12-1702
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R986.  Workforce Services, Employment Development.
R986-200.  Family Employment Program.
R986-200-201.  Authority for Family Employment Program
(FEP) and Family Employment Program Two Parent
(FEPTP) and Other Applicable Rules.

(1)  The Department provides services to eligible families
under FEP and FEPTP under the authority granted in the
Employment Support Act, UCA 35A-3-301 et seq.  Funding is
provided by the federal government through Temporary Aid to
Needy Families (TANF) as authorized by PRWORA.

(2)  Rule R986-100 applies to FEP and FEPTP unless
expressly noted otherwise.

R986-200-202.  Family Employment Program (FEP).
(1)  The goal of FEP is to increase family income through

employment, and where appropriate, child support and/or
disability payments.

(2)  FEP is for families with no more than one able bodied
parent in the household.  If the family has two able bodied
parents in the household, the family is not eligible for FEP but
may be eligible for FEPTP.  Able bodied means capable of
earning at least $500 per month in the Utah labor market.

(3)  If a household has at least one incapacitated parent, the
parent claiming incapacity must verify that incapacity in one of
the following ways:

(a)  receipt of disability benefits from SSA;
(b)  100% disabled by VA; or
(c)  by submitting a written statement from:
(i)  a licensed medical doctor;
(ii)  a doctor of osteopathy;
(iii)  a licensed Mental Health Therapist as defined in UCA

58-60-102;
(iv)  a licensed Advanced Practice Registered Nurse; or
(v)  a licensed Physician's Assistant.
(d)  the written statement in paragraph (c) of this subsection

must be based on a current physical examination of the parent,
not just a review of parent's medical records.

(4)  Incapacity means not capable of earning $500 per
month.  The incapacity must be expected to last 30 days or
longer.

(5)  An applicant or parent must cooperate in the obtaining
of a second opinion regarding incapacity if requested by the
Department.  Only the costs associated with a second opinion
requested by the Department will be paid for by the Department. 
The Department will not pay the costs associated with obtaining
a second opinion if the parent requests the second opinion.

(6)  An incapacitated parent is included in the FEP
household assistance unit and the parent's income and assets are
counted toward establishing eligibility unless the parent is a SSI
recipient.  If the parent is a SSI recipient, that parent is not
included in the household and none of the income or assets of
the SSI recipient is counted.

(7)  An incapacitated parent who is included in the
household must still negotiate, sign and agree to participate in
an employment plan.  If the incapacity is such that employment
is not feasible now or in the future, participation may be limited
to cooperating with ORS and filing for any assistance or benefits
to which the parent may be entitled.  If it is believed the
incapacity might not be permanent, the parent will also be
required to seek assistance in overcoming the incapacity.

R986-200-203.  Citizenship and Alienage Requirements.
(1)  All persons in the household assistance unit who are

included in the financial assistance payment, including children,
must be a citizen of the United States or meet alienage criteria.

(2)  An alien is not eligible for financial assistance unless
the alien meets the definition of qualified alien.  A qualified
alien is an alien:

(a)  who is paroled into the United States under section

212(d)(5) of the INA for at least one year;
(b)  who is admitted as a refugee under section 207 of the

INA;
(c)  who is granted asylum under section 208 of the INA;
(d)  who is a Cuban or Haitian entrant in accordance with

the requirements of 45 CFR Part 401;
(e)  who is an Amerasian from Vietnam and was admitted

to the United States as an immigrant pursuant to Public Law
100-202 and Public Law 100-461;

(f)  whose deportation is being withheld under sections
243(h) or 241(b)(3) of the INA;

(g)  who is lawfully admitted for permanent residence
under the INA,

(h)  who is granted conditional entry pursuant to section
203(a)(7) of the INA;

(i)  who meets the definition of certain battered aliens
under Section 8 U.S.C. 1641(c); or

(j)  who is a certified victim of trafficking.
(3)  All aliens granted lawful temporary or permanent

resident status under Sections 210, 302, or 303 of the
Immigration Reform and Control Act of 1986, are disqualified
from receiving financial assistance for a period of five years
from the date lawful temporary resident status is granted.

(4)  Aliens are required to provide proof, in the form of
documentation issued by the United States Citizenship and
Immigration Services (USCIS), of immigration status.  Victims
of trafficking can provide proof from the Office of Refugee
Resettlement.

R986-200-204.  Eligibility Requirements.
(1)  To be eligible for financial assistance under the FEP or

FEPTP a household assistance unit must include:
(a)  a pregnant woman when it has been medically verified

that she is in the third calendar month prior to the expected
month of delivery, or later, and who, if the child were born and
living with her in the month of payment, would be eligible. The
unborn child is not included in the financial assistance payment;
or

(b)  at least one minor dependent child who is a citizen or
meets the alienage criteria. All minor children age 6 to 16 must
attend school, or be exempt under 53A-11-102, to be included
in the household assistance unit for a financial assistance
payment for that child.

(i)  A minor child is defined as being under the age of 18
years and not emancipated by marriage or by court order; or

(ii)  an unemancipated child, at least 18 years old but under
19 years old, with no high school diploma or its equivalent, who
is a full-time student in a secondary school, or in the equivalent
level of vocational or technical training, and the school has
verified a reasonable expectation the 18 year old will complete
the program before reaching age 19.

(2)  Households must meet other eligibility requirements of
income, assets, and participation in addition to the eligibility
requirements found in R986-100.

(3)  Persons who are fleeing to avoid prosecution of a
felony, or who are violating parole or probation for a felony or
a misdemeanor, are ineligible for financial assistance.

(4)  All clients who are required to complete a negotiated
employment plan as provided in R986-200-206 must attend a
FEP orientation meeting, sign a FEP Agreement, and negotiate
and sign an employment plan within 30 days of submitting his
or her application for assistance.  Attendance at the orientation
meeting can only be excused for reasonable cause as defined in
R986-200-212(8).  The application for assistance will not be
complete until the client has attended the meeting.

(5)  If a parent in the financial assistance household
received TANF funded financial assistance benefits from
another state or from a tribe, the entire household is ineligible
to receive TANF funded financial assistance in Utah the same
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month.  This is true even if household composition has changed. 
If a child in the household has received TANF funded financial
assistance in another household, in this or any other state, the
child will be excluded from the household determination in the
same month according to the provisions of R986-200-205(2)(d). 
TANF funded financial assistance in Utah is FEP, FEP-TP,
Emergency Assistance and AA.

R986-200-205.  How to Determine Who Is Included in the
Household Assistance Unit.

The amount of financial assistance for an eligible
household is based on the size of the household assistance unit
and the income and assets of all people in the household
assistance unit.

(1)  The income and assets of the following individuals
living in the same household must be counted in determining
eligibility of the household assistance unit:

(a) all natural parents, adoptive parents, parents listed on
the birth certificate and stepparents, unless expressly excluded
in this section, who are related to and residing in the same
household as an eligible dependent child.  Natural parentage is
determined as follows:

(i)  A woman is the natural parent if her name appears on
the birth record of the child.

(ii)  For a man to be determined to be the natural parent,
that relationship must be established or acknowledged or his
name must appear on the birth record.  If the parents have a
solemnized marriage at the time of birth, relationship is
established and can only be rebutted by a DNA test;

(b)  household members who would otherwise be included
but who are absent solely by reason of employment, school or
training, or who will return home to live within 30 days;

(c)  all minor siblings, half-siblings, and adopted siblings
living in the same household as an eligible dependent child; and

(d)  all spouses living in the household.
(2)  The following individuals in the household are not

counted in determining the household size for determining
payment amount nor are the assets or income of the individuals
counted in determining household eligibility:

(a)  a recipient of SSI benefits.  If the SSI recipient is the
parent and is receiving FEP assistance for the child(ren) residing
in the household, the SSI parent must cooperate with
establishing paternity and child support enforcement for the
household to be eligible.  If the only dependent child is a SSI
recipient, the parent or specified relative may receive a FEP
assistance payment which does not include that child, provided
the parent or specified relative is not on SSI and can meet all
other requirements;

(b)  a child during any month in which a foster care
maintenance payment is being provided to meet the child's
needs.  If the only dependent child in the household is receiving
a foster care maintenance payment, the parent or specified
relative may still receive a FEP assistance payment which does
not include the child, provided all other eligibility, income and
asset requirements are met;

(c)  an absent household member who is expected to be
gone from the household for 180 days or more unless the
absence is due to employment, school or training.  If the absence
is due to employment, school or training the household member
must be included.

(d)  a child who was counted as a dependent in a household
that received TANF funded financial assistance or in a specified
relative household in the same month.  A child cannot be
counted as a dependent in two households that receive TANF
funded financial assistance or specific relative assistance in the
same month.

(3)  The household assistance unit can choose whether to
include or exclude the following individuals living in the
household.  If included, all income and assets of that person are

counted:
(a)  all absent household members who are not required to

participate in an employment plan under R986-200-210 and
who are expected to be temporarily absent from the home for
more than 30 but not more than 180 consecutive days unless the
absence is due to employment, school or training.  If the
absence is due to employment, school or training the household
member must be included.  If the household member is required
to participate in an employment plan, the household member
must be included.

(b)  Native American children, or deaf or blind children,
who are temporarily absent while in boarding school, even if the
temporary absence is expected to last more than 180 days;

(c)  an adopted child who receives a federal, state or local
government special needs adoption payment.  If the adopted
child receiving this type of payment is the only dependent child
in the household and excluded, the parent(s) or specified
relative may still receive a FEP or FEPTP assistance payment
which does not include the child, provided all other eligibility
requirements are met.  If the household chooses to include the
adopted child in the household assistance unit under this
paragraph, the special needs adoption payment is counted as
income;

(d)  former stepchildren who have no blood relationship to
a dependent child in the household;

(e)  a specified relative.  If a household requests that a
specified relative be included in the household assistance unit,
only one specified relative can be included in the financial
assistance payment regardless of how many specified relatives
are living in the household.  The income and assets of all
household members are counted according to the provisions of
R986-200-241.

(f)  if the only adult in the household is temporarily absent,
the dependent child or children must be left under the care of an
adult or benefits will be denied;

(4)  In situations where there are children in the home for
which there is court order regarding custody of the children, the
Department will determine if the children should be included in
the household assistance unit based on the actual living
arrangements of the children and not on the custody order.  If
the child lives in the home 50% or more of the time, the child
must be included in the household assistance unit and duty of
support completed.  It is not an option to exclude the child. 
This is true even if the court awarded custody to the other parent
or the court ordered joint custody.  If the child lives in the
household less than 50% of the time, the child cannot be
included in the household.  It is not an option to include the
child.  This is true even if the parent applying for financial
assistance has been awarded custody by the court or the court
ordered joint custody.  If financial assistance is allowed, a joint
custody order might be modified by the court under the
provisions of 30-3-10.2(4) and 30-3-10.4.

(5)  The income and assets of the following individuals are
counted in determining eligibility even though the individual is
not included in the assistance payment:

(a)  a household member who has been disqualified from
the receipt of assistance because of an IPV, (fraud
determination);

(b)  a household member who does not meet the citizenship
and alienage requirements; or

(c)  a minor child who is not in school full time or
participating in self sufficiency activities.

R986-200-206.  Participation Requirements.
(1)  Payment of any and all financial assistance is

contingent upon all parents in the household, including adoptive
and stepparents, participating, to the maximum extent possible,
in:

(a)  assessment and evaluation;
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(b)  the completion of a negotiated employment plan; and
(c)  assisting ORS in good faith to:
(i)  establish the paternity of all minor children; and
(ii)  establish and enforce child support obligations.
(d)  obtaining any and all other sources of income. If any

household member is or appears to be eligible for
unemployment, SSA, Workers Compensation, VA, or any other
benefits or forms of assistance, the Department will refer the
individual to the appropriate agency and the individual must
apply for and pursue obtaining those benefits. If an individual
refuses to apply for and pursue these benefits or assistance, the
individual is ineligible for financial assistance.  Pursuing these
benefits includes cooperating fully and providing all the
necessary documentation to insure receipt of benefits.  If the
individual is already receiving assistance from the Department
and it is found he or she is not cooperating fully to obtain
benefits from another source, the individual will be considered
to not be participating in his or her employment plan.  If the
individual is otherwise eligible for FEP or FEPTP, financial
assistance will be provided until eligibility for other benefits or
assistance has been determined.  If an individual's application
for SSA benefits is denied, the individual must fully cooperate
in prosecuting an appeal of that SSA denial at least to the Social
Security ALJ level.

(2)  Parents who have been determined to be ineligible to
be included in the financial assistance payment are still required
to participate.

(3)  Children at least 16 years old but under 18 years old,
unless they are in school full-time or in school part-time and
working less than 100 hours per month are required to
participate.

R986-200-207.  Participation in Child Support Enforcement.
(1)  Receipt of child support is an important element in

increasing a family's income.
(2)  Every natural, legal or adoptive parent has a duty to

support his or her children and stepchildren even if the children
do not live in the parental home.

(3)  A parent's duty to support continues until the child:
(a)  reaches age 18;
(b)  is 18 years old and enrolled in high school during the

normal and expected year of graduation;
(c)  is emancipated by marriage or court order;
(d)  is a member of the armed forces of the United States;

or
(e)  is self supporting.
(4)  A client receiving financial assistance automatically

assigns to the state any and all rights to child support for all
children who are included in the household assistance unit while
receiving financial assistance.  The assignment of rights occurs
even if the client claims or establishes "good cause or other
exception" for refusal to cooperate.  The assignment of rights to
support, cooperation in establishing paternity, and establishing
and enforcing child support is a condition of eligibility for the
receipt of financial assistance.

(5)  For each child included in the financial assistance
payment, the client must also assign any and all rights to
alimony or spousal support from the noncustodial parent while
the client receives public assistance.

(6)  The client must cooperate with the Department and
ORS in establishing and enforcing the spousal and child support
obligation from any and all natural, legal, or adoptive non-
custodial parents.

(7)  If a parent is absent from the home, the client must
identify and help locate the non-custodial parent.

(8)  If a child is conceived or born during a marriage, the
husband is considered the legal father, even if the wife states he
is not the natural father.

(9)  If the child is born out of wedlock, the client must also

cooperate in the establishment of paternity.
(10)  ORS is solely responsible for determining if the client

is cooperating in identifying the noncustodial parent and with
child support establishment and enforcement efforts for the
purposes of receipt of financial assistance.  The Department
cannot review, modify, or reject a decision made by ORS.

(11)  Unless good cause is shown, financial assistance will
terminate if a parent or specified relative does not cooperate
with ORS in establishing paternity or enforcing child support
obligations.

(12)  Upon notification from ORS that the client is not
cooperating, the Department will commence reconciliation
procedures as outlined in R986-200-212.  If the client continues
to refuse to cooperate with ORS at the end of the reconciliation
process, financial assistance will be terminated.

(13)  Termination of financial assistance for non
cooperation is immediate, without a reduction period outlined
in R986-200-212, if:

(a)  the client is a specified relative who is not included in
the household assistance unit;

(b)  the client is a parent receiving SSI benefits;
(c)  the client is participating in FEPTP; or
(d)  the client is an undocumented alien parent.
(14)  Once the financial assistance has been terminated due

to the client's failure to cooperate with child support
enforcement, the client must then reapply for financial
assistance.  This time, the client must cooperate with child
support collection prior to receiving any financial assistance.

(15)  A specified relative, undocumented alien parent, SSI
recipient, or disqualified parent in a household receiving FEP
assistance must assign rights to support of any kind and
cooperate with all establishment and enforcement efforts even
if the parent or relative is not included in the financial assistance
payment.

R986-200-208.  Good Cause for Not Cooperating With ORS.
(1)  The Department is responsible for determining if the

client has good cause or other exception for not cooperating
with ORS.

(2)  To establish good cause for not cooperating, the client
must file a request for a good cause determination and provide
proof of good cause within 20 days of the request.

(3)  A client has the right to request a good cause
determination at any time, even if ORS or court proceedings
have begun.

(4)  Good cause for not cooperating with ORS can be
shown if one of following circumstances exists:

(a)  The child, for whom support is sought, was conceived
as a result of incest or rape.  To prove good cause under this
paragraph, the client must provide:

(i)  birth certificates;
(ii)  medical records;
(iii)  Department records;
(iv)  records from another state or federal agency;
(v)  court records; or
(vi)  law enforcement records.
(b)  Legal proceedings for the adoption of the child are

pending before a court.  Proof is established if the client
provides copies of documents filed in a court of competent
jurisdiction.

(c)  A public or licensed private social agency is helping
the client resolve the issue of whether to keep or relinquish the
child for adoption and the discussions between the agency and
client have not gone on for more than three months.  The client
is required to provide written notice from the agency concerned.

(d)  The client's cooperation in establishing paternity or
securing support is reasonably expected to result in physical or
emotional harm to the child or to the parent or specified relative. 
If harm to the parent or specified relative is claimed, it must be
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significant enough to reduce that individual's capacity to
adequately care for the child.

(i)  Physical or emotional harm is considered to exist when
it results in, or is likely to result in, an impairment that has a
substantial effect on the individual's ability to perform daily life
activities.

(ii)  The source of physical or emotional harm may be from
individuals other than the noncustodial parent.

(iii)  The client must provide proof that the individual is
likely to inflict such harm or has done so in the past.  Proof must
be from an independent source such as:

(A)  medical records or written statements from a mental
health professional evidencing a history of abuse or current
health concern.  The record or statement must contain a
diagnosis and prognosis where appropriate;

(B)  court records;
(C)  records from the Department or other state or federal

agency; or
(D)  law enforcement records.
(5)  If a claim of good cause is denied because the client is

unable to provide proof as required under Subsection (4) (a) or
(d)  the client can request a hearing and present other evidence
of good cause at the hearing.  If the ALJ finds that evidence
credible and convincing, the ALJ can make a finding of good
cause under Subsections (4) (a) or (d) based on the evidence
presented by the client at the hearing.  A finding of good cause
by the ALJ can be based solely on the sworn testimony of the
client.

(6)  When the claim of good cause for not cooperating is
based in whole or in part on anticipated physical or emotional
harm, the Department must consider:

(a)  the client's present emotional health and history;
(b)  the intensity and probable duration of the resulting

impairment;
(c)  the degree of cooperation required; and
(d)  the extent of involvement of the child in the action to

be taken by ORS.
(7)  The Department recognizes no other exceptions, apart

from those recognized by ORS, to the requirement that a client
cooperate in good faith with ORS in the establishment of
paternity and establishment and enforcement of child support.

(8)  If the client has exercised his or her right to an agency
review or adjudicative proceeding under Utah Administrative
Procedures Act on the question of non-cooperation as
determined by ORS, the Department will not review, modify, or
reverse the decision of ORS on the question of non-cooperation. 
If the client did not have an opportunity for a review with ORS,
the Department will refer the request for review to ORS for
determination.

(9)  Once a request for a good cause determination has
been made, all collection efforts by ORS will be suspended until
the Department has made a decision on good cause.

(10)  A client has the right to appeal a Department decision
on good cause to an ALJ by following the procedures for appeal
found in R986-100.

(11)  If a parent requests a hearing on the basis of good
cause for not cooperating, the resulting decision cannot change
or modify the determination made by ORS on the question of
good faith.

(12)  Even if the client establishes good cause not to
cooperate with ORS, if the Department supervisor determines
that support enforcement can safely proceed without the client's
cooperation, ORS may elect to do so.  Before proceeding
without the client's cooperation, ORS will give the client
advance notice that it intends to commence enforcement
proceedings and give the client an opportunity to object.  The
client must file his or her objections with ORS within 10 days.

(13)  A determination that a client has good cause for non-
cooperation may be reviewed and reversed by the Department

upon a finding of new, or newly discovered evidence, or a
change in circumstances.

R986-200-209.  Participation in Obtaining an Assessment.
(1)  Within 30 business days of the date the application for

financial assistance has been completed and approved, the client
will be assigned to an employment counselor and must complete
an assessment.

(2)  The assessment evaluates a client's needs and is used
to develop an employment plan.

(3)  Completion of the assessment requires that the client
provide information about:

(a)  family circumstances including health, needs of the
children, support systems, and relationships;

(b)  personal needs or potential barriers to employment;
(c)  education;
(d)  work history;
(e)  skills;
(f)  financial resources and needs; and
(g)  any other information relevant to the client's ability to

become self-sufficient.
(4)  The client may be required to participate in testing or

completion of other assessment tools and may be referred to
another person within the Department, another agency, or to a
company or individual under contract with the Department to
complete testing, assessment, and evaluation.

R986-200-210.  Requirements of an Employment Plan.
(1)  Within 15 business days of completion of the

assessment, the following individuals in the household
assistance unit are required to sign and make a good faith effort
to participate to the maximum extent possible in a negotiated
employment plan:

(a)  All parents, including parents whose income and assets
are included in determining eligibility of the household but have
been determined to be ineligible or disqualified from being
included in the financial assistance payment.

(b)  Dependent minor children who are at least 16 years
old, who are not parents, unless they are full-time students or
are employed an average of 30 hours a week or more.

(2)  The goal of the employment plan is obtaining
marketable employment and it must contain the soonest possible
target date for entry into employment consistent with the
employability of the individual.

(3)  An employment plan consists of activities designed to
help an individual become employed. For each activity there
will be:

(a)  an expected outcome;
(b)  an anticipated completion date;
(c)  the number of participation hours agreed upon per

week; and
(d)  a definition of what will constitute satisfactory

progress for the activity.
(4)  Each activity must be directed toward the goal of

increasing the household's income.
(5)  Activities may require that the client:
(a)  obtain immediate employment. If so, the parent client

shall:
(i)  promptly register for work and commence a search for

employment for a specified number of hours each week; and
(ii)  regularly submit a report to the Department on:
(A)  how much time was spent in job search activities;
(B)  the number of job applications completed;
(C)  the interviews attended;
(D)  the offers of employment extended; and
(E)  other related information required by the Department.
(b)  participate in an educational program to obtain a high

school diploma or its equivalent, if the parent client does not
have a high school diploma;
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(c)  obtain education or training necessary to obtain
employment;

(d)  obtain medical, mental health, or substance abuse
treatment;

(e)  resolve transportation and child care needs;
(f)  relocate from a rural area which would require a round

trip commute in excess of two hours in order to find
employment;

(g)  resolve any other barriers identified as preventing or
limiting the ability of the client to obtain employment, and/or

(h)  participate in rehabilitative services as prescribed by
the State Office of Rehabilitation.

(6)  The client must meet the performance expectations of,
and provide verification for, each eligible activity in the
employment plan in order to stay eligible for financial
assistance.  A list of what will be considered acceptable
documentation is available at each employment center.

(7)  The client must cooperate with the Department's efforts
to monitor and evaluate the client's activities and progress under
the employment plan, which includes providing the Department
with a release of information, if necessary to facilitate the
Department's monitoring of compliance.

(8)  Where available, supportive services will be provided
as needed for each activity.

(9)  The client agrees, as part of the employment plan, to
cooperate with other agencies, or with individuals or companies
under contract with the Department, as outlined in the
employment plan.

(10)  An employment plan may, at the discretion of the
Department, be amended to reflect new information or changed
circumstances.

(11)  The number of hours of participation in subsection
(3)(c) of this section will not be lower than 30 hours per week.
All 30 hours must be in eligible activities. 20 of those 30 hours
must be in priority activities. A list of approved priority and
eligible activities is available at each employment center.  If the
client has a child in the household under the age of six, the
number of hours of participation in subsection (3)(c) of this
section is a minimum of 20 hours per week and all of those 20
hours must be in priority activities.

(12)  In the event a client has barriers which prevent the
client from 30 hours of participation per week, or 20 hours in
priority activities, a lower number of hours of participation can
be approved if:

(a)  the Department identifies and documents the barriers
which prevent the client from full participation; and

(b)  the client agrees to participate to the maximum extent
possible to resolve the barriers which prevent the client from
participating.

R986-200-211.  Education and Training As Part of an
Employment Plan.

(1)  A parent client's participation in education or training
beyond that required to obtain a high school diploma or its
equivalent will only be approved if all of the following are met:

(a)  The client can demonstrate that the education or
training would substantially increase the income level that the
client would be able to achieve without the education and
training, and would offset the loss of income the household
incurs while the education or training is being completed.

(b)  The client does not already have a degree or skills
training certificate in a currently marketable occupation.

(c)  An assessment specific to the client's education and
training aptitude has been completed showing the client has the
ability to be successful in the education or training.

(d)  The mental and physical health of the client indicates
the education or training could be completed successfully and
the client could perform the job once the schooling is
completed.

(e)  The specific employment goal that requires the
education or training is marketable in the area where the client
resides or the client has agreed to relocate for the purpose of
employment once the education/training is completed.

(f)  The client, when determined appropriate, is willing to
complete the education/training as quickly as possible, such as
attending school full time which may include attending school
during the summer.

(2)  Graduate work can never be approved or supported as
part of an employment plan.

R986-200-212.  Reconciling Disputes and Termination of
Financial Assistance for Failure to Comply.

If a client who is required to participate in an employment
plan consistently fails, without reasonable cause, to show good
faith in complying with the employment plan, the Department
will terminate all or part of the financial assistance. This will
apply if the Department is notified that the client has failed to
cooperate with ORS as provided in R986-200-207. A
termination for the reasons mentioned in this paragraph will
occur only after the Department attempts reconciliation through
the following process:

(1)  When an employment counselor discovers that a client
is not complying with his or her employment plan, the
employment counselor will attempt to discuss compliance with
the client and explore solutions.  The employment counselor
will also send written notice of the failure to comply to the
client.  The notice will specify a date certain by which the client
must comply and the consequences of not complying by that
date.

(2)  If compliance is not resolved by the date specified in
the notice sent under subsection (1) of this section, the
employment counselor will send a second written notice and
initiate termination of the household financial assistance.  This
second notice will advise the client that the financial assistance
will terminate at the end of that month unless the client resolves
the problem, as provided in paragraph (2)(a) of this section. 
This second notice will also provide a date certain by which the
compliance problems must be resolved for benefits to continue.

(a)  If the client establishes reasonable cause for not
complying with the employment plan or provides required
documentation by the date specified in the first or second notice,
financial assistance will continue or be restored.

(b)  If the compliance problem is not resolved as provided
in subparagraph (a) of this subsection, the household will be
ineligible for financial assistance for one full month.  The client
must then reapply for financial benefits and successfully
complete a two week trial participation period before financial
assistance will be approved.

(3)  A client must demonstrate a genuine willingness to
comply with the employment plan during the two week trial
period.

(4)  The two week trial period may be waived only if the
client has cured all previous compliance issues prior to re-
application.

(5)  The provisions of this section apply to clients who are
eligible for and receiving financial assistance during an
extension period as provided in R986-200-218.

(6)  A child age 16-18 who is not a parent and who is not
participating will be removed from the financial assistance
grant. The financial assistance will continue for other household
members provided they are participating. If the child
successfully completes a two week trial period, the child will be
added back on to the financial assistance grant.

(7)  Reasonable cause under this section means the client
was prevented from participating through no fault of his or her
own or failed to participate for reasons that are reasonable and
compelling.

(8)  Reasonable cause can also be established, as provided
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in 45 CFR 261.56, by a client who is a single custodial parent
caring for a child under age six who refuses to engage in
required work because he or she is unable to obtain needed child
care because appropriate and affordable child care arrangements
are not available within a reasonable distance from the home or
work site.

(9)  If a client is also receiving SNAP and the client is
disqualified for non-participation under this section, the client
will also be subject to the SNAP sanctions found in 7CFR
273.7(f)(2) unless the client meets an exemption under SNAP
regulations.

R986-200-213.  Financial Assistance for a Minor Parent.
(1)  Financial assistance may be provided to a single minor

parent who resides in a place of residence maintained by a
parent, legal guardian, or other adult relative of the single minor
parent, unless the minor parent is exempt.

(2)  The single minor parent may be exempt when:
(a)  The minor parent has no living parent or legal guardian

whose whereabouts is known;
(b)  No living parent or legal guardian of the minor parent

allows the minor parent to live in his or her home;
(c)  The minor parent lived apart from his or her own

parent or legal guardian for a period of at least one year before
either the birth of the dependent child or the parent's having
made application for FEP and the minor parent was self
supporting during this same period of time; or

(d)  The physical or emotional health or safety of the minor
parent or dependent child would be jeopardized if they resided
in the same residence with the minor parent's parent or legal
guardian.  A referral will be made to DCFS if allegations are
made under this paragraph.

(3)  Prior to authorizing financial assistance, the
Department must approve the living arrangement of all single
minor parents exempt under section (2) above.  Approval of the
living arrangement is not a certification or guarantee of the
safety, quality, or condition of the living arrangements of the
single minor parent.

(4)  All minor parents regardless of the living arrangement
must participate in education for parenting and life skills in
infant and child wellness programs operated by the Department
of Health and, for not less than 20 hours per week:

(a)  attend high school or an alternative to high school, if
the minor parent does not have a high school diploma;

(b)  participate in education and training; and/or
(c)  participate in employment.
(5)  If a single minor parent resides with a parent, the

Department shall include the income of the parent of the single
minor parent in determining the single minor parent's eligibility
for financial assistance.

(6)  If a single minor parent resides with a parent who is
receiving financial assistance, the single minor parent is
included in the parent's household assistance unit.

(7)  If a single minor parent receives financial assistance
but does not reside with a parent, the Department shall seek an
order requiring that the parent of the single minor parent
financially support the single minor parent.

R986-200-214.  Assistance for Specified Relatives.
(1)  Specified relatives include:
(a)  grandparents;
(b)  brothers and sisters;
(c)  stepbrothers and stepsisters;
(d)  aunts and uncles;
(e)  first cousins;
(f)  first cousins once removed;
(g)  nephews and nieces;
(h)  people of prior generations as designated by the prefix

grand, great, great-great, or great- great-great;

(i)  brothers and sisters by legal adoption;
(j)  the spouse of any person listed above;
(k)  the former spouse of any person listed above;
(l)  individuals who can prove they met one of the above

mentioned relationships via a blood relationship even though
the legal relationship has been terminated;

(m)  former stepparents
(n)  a Native American adult who has a Native American

child placed in, or living in that adult's home, and both the child
and the adult are members of, or eligible for membership in, a
federally recognized tribe; and

(o)  an adult of the same ethnicity, culture, country of
origin, religion, language and/or nationality as the
refugee/asylee child in his or her care.

(2)  The specified relative must provide proof of
relationship to the child.  If the specified relative is unable to
provide proof, but DCFS has determined that one of the
relationships in subparagraph (1) of this section exists, the
Department will accept the DCFS determination.  DCFS will
not be liable for any potential overpayment resulting from a
determination made regarding relationship.

(3)  The Department shall require compliance with Section
30-1-4.5

(4)  A specified relative may apply for financial assistance
for the child. If the child is otherwise eligible, FEP rules apply.

(5) The child must have a blood or a legal relationship to
the specified relative even if the legal relationship has been
terminated, or have a blood relationship to a dependent child
who is in the home and who is included in the household for
assistance purposes.  This does not apply to specified relatives
who are eligible under subsection (1)(n) and (o) of this section;

(6)  Both parents must be absent from the home where the
child lives.  This is true even for a parent who has had his or her
parental rights terminated;

(7)  The child must be currently living with, and not just
visiting, the specified relative;

(8)  The parents' obligation to financially support their
child will be enforced and the specified relative must cooperate
with child support enforcement; and

(9)  If the parent(s) state they are willing to support the
child if the child would return to live with the parent(s), the
child is ineligible unless there is a court order removing the
child from the parent(s)' home.

(10)  If the specified relative is currently receiving FEP or
FEPTP, the child must be included in that household assistance
unit.

(11)  The income and resources of the specified relative are
not counted unless the specified relative requests inclusion in
the household assistance unit.

(12)  If the specified relative is not currently receiving FEP
or FEPTP, and the specified relative does not want to be
included in the financial assistance payment, the specified
relative shall be paid, on behalf of the child, the full standard
financial assistance payment for one person.  The size of the
financial assistance payment shall be increased accordingly for
each additional eligible child in the household assistance unit
excluding the dependent child(ren) of the specified relative. 
Since the specified relative is not included in the household
assistance unit, the income and assets of the specified relative,
or the relative's spouse, are not counted.

(13)  The specified relative may request to be included in
the household assistance unit. If the specified relative is
included in the household assistance unit, the household must
meet all FEP eligibility requirements including participation
requirements and asset limits.

(14)  Income eligibility for a specified relative who wants
to be included in the household assistance unit is calculated
according to R986-200-241.
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R986-200-215.  Family Employment Program Two Parent
Household (FEPTP).

(1)  FEPTP is for households otherwise eligible for FEP
but with two able-bodied parents in the household.  Eligible
refugee households with two able-bodied parents and at least
one dependent child, must first exhaust RRP benefits before
considering eligibility for FEPTP.

(2)  Families may only participate in this program for seven
months out of any 13-month period. Months of participation
count toward the 36-month time limit in Sections 35A-3-306
and R986-200-217.

(3)  Both parents must participate in eligible activities for
a combined total of 60 hours per week, as defined in the
employment plan. At least 50 of those hours must be in priority
activities. A list of approved priority and eligible activities is
available at each employment center.  Refugee families may
participate in any combination of eligible and priority activities
for a combined total of 60 hours per week, as provided in the
employment plan.

(4)  Both parents are required to participate every week as
defined in the employment plan, unless the parent can establish
reasonable cause for not participating. Reasonable cause is
defined in rule R986-200-212(8),

(5)  Payment is made twice per month and only after proof
of participation. Payment is based on the number of hours of
participation by both parents. The amount of assistance is equal
to the FEP payment for the household size prorated based on the
number of hours which the parents participated up to a
maximum of 60 hours of participation per week. In no event can
the financial assistance payment per month for a FEPTP
household be more than for the same size household
participating in FEP.

(6)  If it is determinated by the employment counselor that
either one of the parents has failed to participate to the
maximum extent possible assistance for the entire household
unit will terminate immediately.

(7)  Because payment is made after performance, advance
notice is not required to terminate or reduce assistance payments
for households participating in FEPTP.

(8)  The parents must meet all other requirements of FEP
including but not limited to, income and asset limits,
cooperation with ORS if there are legally responsible persons
outside of the household assistance unit, signing a participation
agreement and employment plan and applying for all other
assistance or benefits to which they might be entitled.

R986-200-216.  Diversion.
(1)  Diversion is a one-time financial assistance payment

provided to help a client avoid receiving extended cash
assistance.

(2)  In determining whether a client should receive
diversion assistance, the Department will consider the
following:

(a)  the applicant's employment history;
(b)  the likelihood that the applicant will obtain immediate

full-time employment;
(c)  the applicant's housing stability; and
(d)  the applicant's child care needs, if applicable.
(3)  To be eligible for diversion the applicant must;
(a)  have a need for financial assistance to pay for housing

or substantial and unforseen expenses or work related expenses
which cannot be met with current or anticipated resources;

(b)  show that within the diversion period, the applicant
will be employed or have other specific means of self support,
and

(c)  meet all eligibility criteria for a FEP financial
assistance payment except the applicant does not need to
cooperate with ORS in obtaining support.  If the client is
applying for other assistance such as medical or child care, the

client will have to follow the eligibility rules for that type of
assistance which may require cooperation with ORS.

(4)  If the Department and the client agree diversion is
appropriate, the client must sign a diversion agreement listing
conditions, expectations and participation requirements.

(5)  The diversion payment will equal three times the
monthly financial assistance payment for the household size. 
All income expected to be received during the three-month
period including wages and child support must be considered
when negotiating diversion.

(6)  Child support will belong to the client during the three-
month period, whether received by the client directly or
collected by ORS.  ORS will not use the child support to offset
or reimburse the diversion payment.

(7)  The client must agree to have the financial assistance
portion of the application for assistance denied.

(8)  If a diversion payment is made, the client is ineligible
for FEP for the three months covered by the diversion payment
and must reapply at the end of the three month period.

(9)  Diversion assistance is not available to clients
participating in FEPTP.  This is because FEPTP is based on
performance and payment can only be made after performance.

(10)  A household can only receive one diversion
assistance payment in a 12 month period.

R986-200-217.  Time Limits.
(1)  Except as provided in R986-200-218 and in Section

35A-3-306, a family cannot receive financial assistance under
the FEP or FEPTP for more than 36 months.

(2)  The following months count toward the 36-month time
limit regardless of whether the financial assistance payment was
made in this or any other state:

(a)  each month when a parent client received financial
assistance beginning with the month of January, 1997;

(b)  each month beginning with January, 1997, where a
parent resided in the household, the parent's income and assets
were counted in determining the household's eligibility, but the
parent was disqualified from being included in the financial
payment.  Disqualification occurs when a parent has been
determined to have committed fraud in the receipt of public
assistance or when the parent is an ineligible alien; and

(c)  each month when financial assistance was reduced or
a partial financial assistance payment was received beginning
with the month of January, 1997.

(3)  Months which do not count toward the 36 month time
limit are:

(a)  months where both parents were absent from the home
and dependent children were cared for by a specified relative
who elected to be excluded from the household unit;

(b)  months where the client received financial assistance
as a minor child and was not the head of a household or married
to the head of a household;

(c)  months during which the parent lived in Indian
country, as defined in Title 18, Section 1151, United States
Code 1999, or an Alaskan Native village, if the most reliable
data available with respect to the month, or a period including
the month, indicate that at least 50% of the adults living in
Indian country or in the village were not employed;

(d)  months when a parent resided in the home but were
excluded from the household assistance unit. A parent is
excluded when they receive SSI benefits;

(e)  diversion assistance does not count toward the 36
month time limit.  If a client has already used 36 months of
financial assistance, the client is not eligible for diversion
assistance unless the client meets one of the extension criteria in
R986-200-218 in addition to all other eligibility criteria of
diversion assistance; or

(f)  months when a parent client received transitional
assistance.
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R986-200-218.  Exceptions to the Time Limit.
Exceptions to the time limit may be allowed for up to 20%

of the average monthly number of families receiving financial
assistance from FEP and FEPTP during the previous Federal
fiscal year for the following reasons:

(1)  A hardship under Section 35A-3-306 is determined to
exist when a parent:

(a)  is determined to be medically unable to work.  The
client must provide proof of inability to work in one of the
following ways:

(i)  receipt of disability benefits from SSA;
(ii)  receipt of VA Disability benefits based on the parent

being 100% disabled;
(iii)  placement on the Division of Services to People with

Disabilities' waiting list. Being on the waiting list indicates the
person has met the criteria for a disability; or

(iv)  is currently receiving Temporary Total or Permanent
Total disability Workers' Compensation benefits;

(v)  a medical statement completed by a medical doctor, a
licensed Advanced Practice Registered Nurse, a licensed
Physician's Assistant, or a doctor of osteopathy, stating the
parent has a medical condition supported by medical evidence,
which prevents the parent from engaging in work activities
capable of generating income of at least $500 a month. The
statement must be completed by a professional skilled in both
the diagnosis and treatment of the condition; or

(vi)  a statement completed by a licensed clinical social
worker, licensed psychologist, licensed Mental Health Therapist
as defined in UCA Section 58-60-102, or psychiatrist stating
that the parent has been diagnosed with a mental health
condition that prevents the parent from engaging in work
activities capable of generating income of at least $500 a month.
Substance abuse is considered the same as mental health
condition;

(b)  is under age 19 through the month of their nineteenth
birthday;

(c)  is currently engaged in an approved full-time job
preparation activity which the parent was expected to complete
within the 36 month time limit but completion within the 36
months was not possible through no fault of the parent;

(d)  was without fault and a delay in the delivery of services
provided by the Department occurred. The delay must have had
an adverse effect on the parent causing a hardship and
preventing the parent from obtaining employment. An extension
under this section cannot be granted for more than the length of
the delay;

(e)  moved to Utah after exhausting 36 months of assistance
in another state or states and the parent did not receive
supportive services in that state or states as required under the
provisions of PRWORA. To be eligible for an exception under
this section, the failure to receive supportive services must have
occurred through no fault of the parent and must contribute to
the parent's inability to work.  An exception under this section
can never be for longer than the delay in services;

(f)  completed an educational or training program at the
36th month and needs additional time to obtain employment;

(g)  is unable to work because the parent is required in the
home to meet the medical needs of a dependent. Dependent for
the purposes of this paragraph means a person who the parent
claims as a dependent on his or her income tax filing. Proof,
consisting of a medical statement from a health care professional
listed in subparagraph (1)(a)(v) or (vi) of this section is required
unless the dependent is on the Travis C medicaid waiver
program.  The medical statement must include all of the
following:

(i)  the diagnosis of the dependent's condition,
(ii)  the recommended treatment needed or being received

for the condition,
(iii)  the length of time the parent will be required in the

home to care for the dependent, and
(iv)  whether the parent is required to be in the home full-

time or part-time; or
(h)  is currently receiving assistance under one of the

exceptions in this section and needs additional time to obtain
employment.  A client can only receive assistance for one month
under this subparagraph.  If the Department determines that
granting an exception under this subparagraph adversely
impacts its federally mandated participation rate requirements
or might otherwise jeopardize its funding, the one month
exception will not be granted;

(i)  the client is currently participating in the
Intergenerational Welfare Dependency Poverty Pilot Program,
"Next Generation Kids" and needs additional time to obtain job
training and preparation to decrease the risk of his/her children
being part of intergenerational welfare dependency.  This
exception will not be available if the Pilot Program is to end; or

(j)  parents who volunteer to fully participate in a
Department-approved employment and training activity. 
Department approval will only be granted if all the requirements
of Department rule 986-200-211(1)(a) through (f) are met.

(2)  Additional months of financial assistance may be
provided if the family includes an individual who has been
battered or subjected to extreme cruelty which is a barrier to
employment and the implementation of the time limit would
make it more difficult to escape the situation.  Battered or
subjected to extreme cruelty means:

(a)  physical acts which resulted in, or threatened to result
in, physical injury to the individual;

(b)  sexual abuse;
(c)  sexual activity involving a dependent child;
(d)  threats of, or attempts at, physical or sexual abuse;
(e)  mental abuse which includes stalking and harassment;

or
(f)  neglect or deprivation of medical care.
(3)  Employment extension.  An extension to the time limit

can be granted for a maximum of an additional 24 months if
during the previous two months, the parent client was employed
for no less than 20 hours per week. The employment can consist
of self-employment if the parent's net income from that self-
employment is at or above minimum wage.

(a)  If, at the end of the 24-month extension, the parent
client qualifies for an exception under subsections (1) or (2) of
this section, an exception can be granted under the provisions of
those sections.

(b)  A family cannot receive financial assistance for more
than a total of 60 months unless an exception can be granted
under subsections (1) and (2) of this section.

(4)  All clients receiving an extension or an exception must
continue to participate, to the maximum extent possible, in an
employment plan. This includes cooperating with ORS in the
collection, establishment, and enforcement of child support and
the establishment of paternity, if necessary.

(5)  If a household filing unit contains more than one
parent, and one parent has received at least 36 months of
assistance as a parent, then the entire filing unit is ineligible
unless both parents meet one of the exceptions or extension
listed above. Both parents need not meet the same exception or
extension.

(6)  A family in which the only parent or both parents are
ineligible aliens cannot be granted an extension under Section
(3) above or for any of the reasons for an exception in
Subsections (1)(c), (d), (e) or (f). This is because ineligible
aliens are not legally able to work and supportive services for
work, education and training purposes are inappropriate.

(7)  A client who is no longer eligible for financial
assistance may be eligible for other kinds of public assistance
including SNAP, Child Care Assistance and medical coverage.
The client must follow the appropriate application process to



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 335

determine eligibility for assistance from those other programs.
(8)  Exceptions and extensions are subject to a review at

least once every six months.

R986-200-219.  Emergency Assistance (EA) for Needy
Families With Dependent Children.

(1)  EA is provided in an effort to prevent homelessness. It
is a payment which is limited to use for utilities and rent or
mortgage.

(2)  To be eligible for EA the family must meet all other
FEP requirements except:

(a)  the client need only meet the "gross income" test. Gross
income which is available to the client must be equal to or less
than 185% of the standard needs budget for the client's filing
unit; and

(b)  the client is not required to enter into an employment
plan or cooperate with ORS in obtaining support.

(3)  The client must be homeless, in danger of becoming
homeless or having the utilities at the home cut off due to a
crisis situation beyond the client's control. The client must show
that:

(a)  The family is facing eviction or foreclosure because of
past due rent or mortgage payments or unpaid utility bills which
result from the crisis;

(b)  A one-time EA payment will enable the family to
obtain or maintain housing or prevent the utility shut off while
they overcome the temporary crisis;

(c)  Assistance with one month's rent or mortgage payment
is enough to prevent the eviction, foreclosure or termination of
utilities;

(d)  The client has the ability to resolve past due payments
and pay future months' rent or mortgage payments and utility
bills after resolution of the crisis; and

(e)  The client has exhausted all other resources.
(4)  Emergency assistance is available for only 30

consecutive days during a year to any client or that client's
household. If, for example, a client receives an EA payment of
$450 for rent on April 1 and requests an additional EA payment
of $300 for utilities on or before April 30 of that same year, the
request for an EA payment for utilities will be considered. If the
request for an additional payment for utilities is made after April
30, it cannot be considered for payment.  The client will not be
eligible for another EA payment until April 1 of the following
year.  A year is defined as 365 days following the initial date of
payment of EA.

(5)  Payments will not exceed $450 per family for one
month's rent payment or $700 per family for one month's
mortgage payment, and $300 for one month's utilities payment.

R986-200-220.  Mentors.
(1)  The Department will recruit and train volunteers to

serve as mentors for parent clients.  The Department may elect
to contract for the recruitment and training of the volunteers.

(2)  A mentor may advocate on behalf of a parent client and
help a parent client:

(a)  develop life skills;
(b)  implement an employment plan; or
(c)  obtain services and support from:
(i)  the volunteer mentor;
(ii)  the Department; or
(iii)  civic organizations.

R986-200-221.  Drug Testing Requirements.
(1)  A parent client or specified relative who is counted in

the household assistance unit under R986-200-205  must
complete a substance abuse questionnaire.  A substance abuse
questionnaire is defined as a written screening questionnaire
designed to accurately determine the reasonable likelihood of
the client having a substance use disorder involving the misuse

of a controlled substance.  Individuals in the household who
have been disqualified from the receipt of assistance because of
an IPV are also required to complete a substance abuse
questionnaire and otherwise comply with this section.

(2)  If the results of the substance abuse questionnaire
indicate a reasonable likelihood of a substance use disorder
involving the misuse of a controlled substance, a drug test is
required within a period of time as specified by the Department. 
The test will be administered with due regard to the privacy and
dignity of the person being tested.  Before or after taking the
drug test, the client may advise the person administering the test
of any prescription or any over the counter medication the client
is taking.

(3)  If the client tests positive for the unlawful use of a
controlled substance on the drug test required under subsection
(2), benefits may continue but only if the client agrees to receive
treatment from a Department approved provider.  The treatment
will be for a minimum of 60 days and the client must also
submit to drug tests during, and at the conclusion of, treatment. 
Each test must be negative.  The length of treatment, if over 60
days, will be determined by the treatment provider and the
Department.  The client cannot change treatment providers
unless the treatment provider and the Department agree to the
change.

(4)  The entire household unit will be denied financial
assistance for a period of three months for the first occurrence
and 12 months for any subsequence occurrence within a 12
month period if a client identified in subsection (1):

(a)  refuses to complete a substance abuse questionnaire;
(b)  refuses to meet with a licensed clinical therapist if

required by the Department;
(c)  refuses to take a drug test as required in subsection (2)

or (3) of this section,
(d)  fails to enter and successfully complete treatment as

required in subsection (3) of this section, or
(e)  tests positive for the unlawful use of a controlled

substance, on any subsequent drug test required by the
Department, while in treatment or at the completion of
treatment.

(5)  A client can be excused from complying with the
requirements of this section if the necessary resources are not
available through no fault of the client.

(6)  A client can be excused from complying with the
requirements of this section in a timely manner if the client can
show reasonable cause.  Reasonable cause under this section
means the client was prevented from complying in a timely
manner through no fault of his or her own or failed to comply in
a timely manner for reasons that are reasonable and compelling.

(7)  If a client disagrees with the results of a drug test
performed under subsections (2) or (3) of this section, the client
can provide the Department with the results of a second drug
test.  This second drug test will be performed:

(i)  at the client's expense,
(ii)  at a testing facility approved by the Department,
(iii)  in accordance with requirements of Utah Code Ann.

Section 34-38-6, and
(iv)  within seven days of the Department sending notice of

the results of the original drug test.
(c)  If the results of the second drug test are negative, the

Department will reimburse the client the actual and reasonable
verified costs incurred in obtaining the second test.

R986-200-230.  Assets Counted in Determining Eligibility.
(1)  All available assets, unless exempt, are counted in

determining eligibility.  An asset is available when the applicant
or client owns it and has the ability and the legal right to sell it
or dispose of it.  An item is never counted as both income and
an asset in the same month.

(2)  The value of an asset is determined by its equity value. 
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Equity value is the current market value less any debts still
owing on the asset.  Current market value is the asset's selling
price on the open market as set by current standards of appraisal.

(3)  Both real and personal property are considered assets. 
Real property is an item that is fixed, permanent, or immovable. 
This includes land, houses, buildings, mobile homes and trailer
homes.  Personal property is any item other than real property.

(4)  If an asset is potentially available, but a legal
impediment to making it available exists, it is exempt until it can
be made available.  The applicant or client must take appropriate
steps to make the asset available unless:

(a)  Reasonable action would not be successful in making
the asset available; or

(b)  The probable cost of making the asset available
exceeds its value.

(5)  The value of countable real and personal property
cannot exceed $2,000.

(6)  If the household assets are below the limits on the first
day of the month the household is eligible for the remainder of
the month.

R986-200-231.  Assets That Are Not Counted (Exempt) for
Eligibility Purposes.

The following are not counted as an asset when
determining eligibility for financial assistance:

(1)  the home in which the family lives, and its contents,
unless any single item of personal property has a value over
$1,000, then only that item is counted toward the $2,000 limit. 
If the family owns more than one home, only the primary
residence is exempt and the equity value of the other home is
counted;

(2)  the value of the lot on which the home stands is exempt
if it does not exceed the average size of residential lots for the
community in which it is located.  The value of the property in
excess of an average size lot is counted if marketable;

(3)  water rights attached to the home property are exempt;
(4)  motorized vehicles;
(5)  with the exception of real property, the value of income

producing property necessary for employment;
(6)  the value of any reasonable assistance received for

post-secondary education;
(7)  bona fide loans, including reverse equity loans;
(8)  per capita payments or any asset purchased with per

capita payments made to tribal members by the Secretary of the
Interior or the tribe.  Any asset purchased with profit
distributions or income to tribal members derived from tribal
owned casinos and privately owned land is countable;

(9)  maintenance items essential to day-to-day living;
(10)  life estates;
(11)  an irrevocable trust where neither the corpus nor

income can be used for basic living expenses;
(12)  for refugees, as defined under R986-300-303(1),

assets that remain in the refugee's country of origin are not
counted;

(13)  one burial plot per member of the household.  A
burial plot is a burial space and any item related to repositories
used for the remains of the deceased.  This includes caskets,
concrete vaults, urns, crypts, grave markers, etc.  If the
individual owns a grave site, the value of which includes
opening and closing, the opening and closing is also exempt;

(14)  a burial/funeral fund up to a maximum of $1,500 per
member of the household;

(a)  The value of any irrevocable burial trust is subtracted
from the $1,500 burial/funeral fund exemption.  If the
irrevocable burial trust is valued at $1,500 or more, it reduces
the burial/funeral fund exemption to zero.

(b)  After deducting any irrevocable burial trust, if there is
still a balance in the burial/funeral fund exemption amount, the
remaining exemption is reduced by the cash value of any burial

contract, funeral plan, or funds set aside for burial up to a
maximum of $1,500.  Any amount over $1,500 is considered an
asset;

(15)  any interest which is accrued on an exempt burial
contract, funeral plan, or funds set aside for burial is exempt as
income or assets.  If an individual removes the principal or
interest and uses the money for a purpose other than the
individual's burial expenses, the amount withdrawn is countable
income; and

(16)  any other property exempt under federal law.

R986-200-232.  Considerations in Evaluating Real Property.
(1)  Any nonexempt real property that an applicant or client

is making a bona fide effort to sell is exempt for a nine-month
period provided the applicant or client agrees to repay, from the
proceeds of the sale, the amount of financial and/or child care
assistance received.  Bona fide effort to sell means placing the
property up for sale at a price no greater than the current market
value.  Additionally, to qualify for this exemption, the applicant
or client must assign, to the state of Utah, a lien against the real
property under consideration.  If the property is not sold during
the period of time the client was receiving financial and/or child
care assistance or if the client loses eligibility for any reason
during the nine-month period, the lien will not be released until
repayment of all financial and/or child care assistance is made.

(2)  Payments received on a sales contract for the sale of an
exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days of
receipt and the purchase is completed within 90 days.  If more
than 90 days is needed to complete the actual purchase, one 90-
day extension may be granted.  Proceeds are defined as all
payments made on the principal of the contract.  Proceeds do
not include interest earned on the principal which is counted as
income.

R986-200-233.  Considerations in Evaluating Household
Assets.

(1)  The assets of a disqualified household member are
counted.

(2)  The assets of a ward that are controlled by a legal
guardian are considered available to the ward.

(3)  The assets of an ineligible child are exempt.
(4)  When an ineligible alien is a parent, the assets of that

alien parent are counted in determining eligibility for other
family members.

(5)  Certain aliens who have been legally admitted to the
United States for permanent residence must have the income
and assets of their sponsors considered in determining eligibility
for financial assistance under applicable federal authority in
accordance with R986-200-243.

R986-200-234.  Income Counted in Determining Eligibility.
(1)  The amount of financial assistance is based on the

household's monthly income and size.
(2)  Household income means the payment or receipt of

countable income from any source to any member counted in
the household assistance unit including:

(a)  children; and
(b)  people who are disqualified from being counted

because of a prior determination of fraud (IPV) or because they
are an ineligible alien.

(3)  The income of SSI recipients is not counted.
(4)  Countable income is gross income, whether earned or

unearned, less allowable exclusions listed in section R986-200-
239.

(5)  Money is not counted as income and an asset in the
same month.

(6)  If an individual has elected to have a voluntary
reduction or deduction taken from an entitlement to earned or
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unearned income, the voluntary reduction or deduction is
counted as gross income.  Voluntary reductions include
insurance premiums, savings, and garnishments to pay an owed
obligation.

R986-200-235.  Unearned Income.
(1)  Unearned income is income received by an individual

for which the individual performs no service.
(2)  Countable unearned income includes:
(a)  pensions and annuities such as Railroad Retirement,

Social Security, VA, Civil Service;
(b)  disability benefits such as sick pay and workers'

compensation payments unless considered as earned income;
(c)  unemployment insurance, except, starting March 1,

2009 and continuing as long as it is authorized by Congress and
not counted for SNAP, the $25 supplemental weekly
Unemployment Compensation payment authorized by the
American Recovery and Reinvestment Act of 2009 (ARRA) will
not be countable unearned income;

(d)  strike or union benefits;
(e)  VA allotment;
(f)  income from the GI Bill;
(g)  assigned support retained in violation of statute is

counted when a request to do so has been generated by ORS;
(h)  payments received from trusts made for basic living

expenses;
(i)  payments of interest from stocks, bonds, savings, loans,

insurance, a sales contract, or mortgage.  This applies even if the
payments are from the sale of an exempt home. Payments made
for the down payment or principal are counted as assets;

(j)  inheritances;
(k)  life insurance benefits;
(l)  payments from an insurance company or other source

for personal injury, interest, or destroyed, lost or stolen property
unless the money is used to replace that property;

(m)  cash contributions from any source including family,
a church or other charitable organization;

(n)  rental income if the rental property is managed by
another individual or company for the owner. Income from
rental property managed by someone in the household assistance
unit is considered earned income;

(o)  financial assistance payments received from another
state or the Department from another type of financial assistance
program including a diversion payment; and

(p)  payments from Job Corps and Americorps living
allowances.

(3)  Unearned income which is not counted (exempt):
(a)  cash gifts for special occasions which do not exceed

$30 per quarter for each person in the household assistance unit.
The gift can be divided equally among all members of the
household assistance unit;

(b)  bona fide loans, including reverse equity loans on an
exempt property. A bona fide loan means a loan which has been
contracted in good faith without fraud or deceit and genuinely
endorsed in writing for repayment;

(c)  the value of SNAP, food donated from any source, and
the value of vouchers issued under the Women Infants and
Children program;

(d)  any per capita payments made to individual tribal
members by either the secretary of interior or the tribe are
excluded.  Profit distributions or income to tribal members
derived from tribal owned casinos and privately owned land are
countable income;

(e)  any payments made to household members that are
declared exempt under federal law;

(f)  the value of governmental rent and housing subsidies,
federal relocation assistance, or EA issued by the Department;

(g)  money from a trust fund to provide for or reimburse the
household for a specific item NOT related to basic living

expenses. This includes medical expenses and educational
expenses. Money from a trust fund to provide for or reimburse
a household member for basic living expenses is counted;

(h)  travel and training allowances and reimbursements if
they are directly related to training, education, work, or
volunteer activities;

(i)  all unearned income in-kind. In-kind means something,
such as goods or commodities, other than money;

(j)  thirty dollars of the income received from rental income
unless greater expenses can be proven. Expenses in excess of
$30 can be allowed for:

(i)  taxes;
(ii)  attorney fees expended to make the rental income

available;
(iii)  upkeep and repair costs necessary to maintain the

current value of the property; and
(iv)  interest paid on a loan or mortgage made for upkeep

or repair. Payment on the principal of the loan or mortgage
cannot be excluded;

(k)  if meals are provided to a roomer/boarder, the value of
a one-person SNAP allotment for each roomer/boarder;

(l)  payments for energy assistance including H.E.A.T
payments, assistance given by a supplier of home energy, and
in-kind assistance given by a private non-profit agency;

(m)  federal and state income tax refunds and earned
income tax credit payments;

(n)  payments made by the Department to reimburse the
client for education or work expenses, or a CC subsidy;

(o)  income of an SSI recipient. Neither the payment from
SSI nor any other income, including earned income, of an SSI
recipient is included;

(p)  payments from a person living in the household who
is not included in the household assistance unit, as defined in
R986-200-205, when the payment is intended and used for that
person's share of the living expenses;

(q)  educational assistance and college work study except
Veterans Education Assistance intended for family members of
the student, living stipends and money earned from an
assistantship program is counted as income; and

(r)  for a refugee, as defined in R986-300-303(1), any grant
or assistance, whether cash or in-kind, received directly or
indirectly under the Reception and Placement Programs of
Department of State or Department of Justice.

R986-200-236.  Earned Income.
(1)  All earned income is counted when it is received even

if it is an advance on wages, salaries or commissions.
(2)  Countable earned income includes:
(a)  wages, except Americorps*Vista living allowances are

not counted;
(b)  salaries;
(c)  commissions;
(d)  tips;
(e)  sick pay which is paid by the employer;
(f)  temporary disability insurance or temporary workers'

compensation payments which are employer funded and made
to an individual who remains employed during recuperation
from a temporary illness or injury pending the employee's return
to the job;

(g)  rental income only if managerial duties are performed
by the owner to receive the income. The number of hours spent
performing those duties is not a factor. If the property is
managed by someone other than the individual, the income is
counted as unearned income;

(h)  net income from self-employment less allowable
expenses, including income over a period of time for which
settlement is made at one given time. The periodic payment is
annualized prospectively. Examples include the sale of farm
crops, livestock, and poultry.  A client may deduct actual,
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allowable expenses, or may opt to deduct 40% of the gross
income from self-employment to determine net income;

(i)  training incentive payments and work allowances; and
(j)  earned income of dependent children, unless the child

is participating in required employment or training activities.
(3)  Income that is not counted as earned income:
(a)  income for an SSI recipient;
(b)  reimbursements from an employer for any bona fide

work expense;
(c)  allowances from an employer for travel and training if

the allowance is directly related to the travel or training and
identifiable and separate from other countable income; or

(d)  Earned Income Tax Credit (EITC) payments.

R986-200-237.  Lump Sum Payments.
(1)  Lump sum payments are one-time windfalls or

retroactive payments of earned or unearned income.  Lump sums
include but are not limited to, inheritances, insurance
settlements, awards, winnings, gifts, and severance pay,
including when a client cashes out vacation, holiday, and sick
pay.  They also include lump sum payments from Social
Security, VA, UI, Worker's Compensation, and other one-time
payments.  Payments from SSA that are paid out in installments
are not considered lump sum payments but as income, even if
paid less often than monthly.

(2)  The following lump sum payments are not counted as
income or assets:

(a)  any kind of lump sum payment of excluded earned or
unearned income.  If the income would have been excluded, the
lump sum payment is also excluded.  This includes SSI
payments and any EITC; and

(b)  insurance settlements for destroyed exempt property
when used to replace that property.

(3)  The net lump sum payment is counted as income for
the month it is received. Any amount remaining after the end of
that month is considered an asset.

(4)  The net lump sum is the portion of the lump sum that
is remaining after deducting:

(a)  legal fees expended in the effort to make the lump sum
available;

(b)  payments for past medical bills if the lump sum was
intended to cover those expenses; and

(c)  funeral or burial expenses, if the lump sum was
intended to cover funeral or burial expenses.

(5)  A lump sum paid to an SSI recipient is not counted as
income or an asset except for those recipients receiving financial
assistance from GA or WTE.

R986-200-238.  How to Calculate Income.
(1)  To determine if a client is eligible for, and the amount

of, a financial assistance payment, the Department estimates the
anticipated income, assets and household size for each month in
the certification period.

(2)  The methods used for estimating income are:
(a)  income averaging or annualizing which means using a

history of past income that is representative of future income
and averaging it to determine anticipated future monthly
income.  It may be necessary to evaluate the history of past
income for a full year or more; and

(b)  income anticipating which means using current facts
such as rate of pay and hourly wage to anticipate future monthly
income when no reliable history is available.

(3)  Monthly income is calculated by multiplying the
average weekly income by 4.3 weeks.  If a client is paid every
two weeks, the income for those two weeks is multiplied by 2.15
weeks to determine monthly income.

(4)  The Department's estimate of income, when based on
the best available information at the time it was made, will be
determined to be an accurate reflection of the client's income. 

If it is later determined the actual income was different than the
estimate, no adjustment will be made.  If the client notifies the
Department of a change in circumstances affecting income, the
estimated income can be adjusted prospectively but not
retrospectively.

R986-200-239.  How to Determine the Amount of the
Financial Assistance Payment.

(1)  Once the household's size and income have been
determined, the gross countable income must be less than or
equal to 185% of the Standard Needs Budget (SNB) for the size
of the household.  This is referred to as the "gross test".

(2)  If the gross countable income is less than or equal to
185% of the SNB, the following deductions are allowed:

(a)  a work expense allowance of $100 for each person in
the household unit who is employed;

(b)  fifty percent of the remaining earned income after
deducting the work expense allowance as provided in paragraph
(a) of this subsection, if the individual has received a financial
assistance payment from the Department for one or more of the
immediately preceding four months; and

(c)  after deducting the amounts in paragraphs (a) and (b)
of this subsection, if appropriate, the following deductions can
be made:

(i)  a dependent care deduction as described in subsection
(3) of this section; and

(ii)  child support paid by a household member if legally
owed to someone not included in the household.

(3)  The amount of the dependant care deduction is set by
the Department and based on the number of hours worked by
the parent and the age of the dependant needing care.  It can
only be deducted if the dependant care:

(a)  is paid for the care of a child or adult member of the
household assistance unit, or a child or adult who would be a
member of the household assistance unit except that this person
receives SSI.  An adult's need for care must be verified by a
doctor; and

(b)  is not subsidized, in whole or in part, by a CC payment
from the Department; and

(c)  is not paid to an individual who is in the household
assistance unit.

(4)  After deducting the amounts allowed under paragraph
(2) above, the resulting net income must be less than 100% of
SNB for size of the household assistance unit.  If the net income
is equal to or greater than the SNB, the household is not
eligible.

(5)  If the net income is less than 100% of the SNB the
following amounts are deducted:

(a)  Fifty percent of earned countable income for all
employed household assistance unit members if the household
was not eligible for the 50% deduction under paragraph (2)(b)
above; and/or

(b)  All of the earned income of all children in the
household assistance unit, if not previously deducted, who are:

(i)  in school or training full-time, or
(ii)  in part-time education or training if they are employed

less than 100 hours per month.  "Part-time education or
training" means enrolled for at least one-half the number of
hours or periods considered by the institution to be customary
to complete the course of study within the minimum time
period.  If no schedule is set by the school, the course of study
must be no less than an average of two class periods or two
hours per day, whichever is less.

(6)  The resulting net countable income is compared to the
full financial assistance payment for the household size.  If the
net countable income is more than the financial assistance
payment, the household is not eligible.  If it is less, the net
countable income is deducted from the financial assistance
payment and the household is paid the difference.
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(7)  The amount of the standard financial assistance
payment is set by the Department.  The current amount is in the
table that follows:

TABLE

Household Size               Payment Amount

         1                       $288
         2                       $399
         3                       $498
         4                       $583
         5                       $663
         6                       $731
         7                       $765
         8                       $801

Amounts for household sizes larger than 8 are available at
all Department offices.

R986-200-240.  Additional Payments Available Under
Certain Circumstances.

(1)  Each parent eligible for financial assistance in the FEP
or FEPTP programs who takes part in at least one enhanced
participation activity may be eligible to receive a payment to
help defray the costs of that activity in addition to the standard
financial assistance payment.  Approved enhanced participation
activities and the payment amount are listed in Department
policy.

(2)  An additional payment of $15 per month for a pregnant
woman in the third month prior to the expected month of
delivery.  Eligibility for the allowance begins in the month the
woman provides medical proof that she is in the third month
prior to the expected month of delivery.  The pregnancy
allowance ends at the end of the month the pregnancy ends.

(3)  A limited number of funds are available to individuals
for work and training expenses.  The funds can only be used to
alleviate circumstances which impede the individual's ability to
begin or continue employment, job search, training, or
education.  The payment of these funds is completely
discretionary by the Department.  The individual does not need
to meet any eligibility requirements to request or receive these
funds.

(4)  Limited funds are available, up to a maximum of $300,
to pay for burial costs if the individual is not entitled to a burial
paid for by the county.

(5)  A Department Regional Director or designee may
approve assistance, as funding allows, for the emergency needs
of a non-resident who is transient, temporarily stranded in Utah,
and who does not intend to stay in Utah.

(6)  A limited number of funds are available for enhanced
payments to parents who are eligible for financial assistance in
the FEP program or who are eligible for TANF non-FEP
training under R986-200-245 and who participate in the
HS/GED Pilot Program.  The payment of these funds is
completely discretionary by the Department and may differ from
region to region.  The payments may continue until the client
completes the HS/GED Pilot Program even if the client is no
longer receiving FEP.

R986-200-241.  Income Eligibility Calculation for a Specified
Relative Who Wants to be Included in the Assistance
Payment.

(1)  The income calculation for a specified relative who
wants to be included in the financial assistance payment is as
follows:

(a)  All earned and unearned countable income is counted,
as determined by FEP rules, for the specified relative and his or
her spouse, less the following allowable deductions:

(i)  one hundred dollars for each employed person in the
household.  This deduction is only allowed for the specified
relative and/or spouse and not anyone else in the household

even if working; and
(ii)  the child care expenses paid by the specified relative

and necessary for employment up to the maximum allowable
deduction as set by the Department.

(2)  The household size is determined by counting the
specified relative, his or her spouse if living in the home, and
their dependent children living in the home who are not in the
household assistance unit.

(3)  If the income less deductions exceeds 100% of the
SNB for a household of that size, the specified relative cannot
be included in the financial assistance payment.  If the income
is less than 100% of the SNB, the total household income is
divided by the household size calculated under subsection (2) of
this section.  This amount is deemed available to the specified
relative as countable unearned income.  If that amount is less
than the maximum financial assistance payment for the
household assistance unit size, the specified relative may be
included in the financial assistance payment.

R986-200-242.  Income Calculation for a Minor Parent
Living with His or Her Parent or Stepparent.

(1)  All earned and unearned countable income of all
parents, including stepparents living in the home, is counted
when determining the eligibility of a minor parent residing in
the home of the parent(s).

(2)  From that income, the following deductions are
allowed:

(a)  one hundred dollars from income earned by each
parent or stepparent living in the home, and

(b)  an amount equal to 100% of the SNB for a group with
the following members:

(i)  the parents or stepparents living in the home;
(ii)  any other person in the home who is not included in

the financial assistance payment of the minor parent and who is
a dependent of the parents or stepparents;

(c)  amounts paid by the parents or stepparents living in the
home to individuals not living at home but who could be
claimed as dependents for Federal income tax purposes; and

(d)  alimony and child support paid to someone outside the
home by the parents or stepparents living in the home.

(3)  The resulting amount is counted as unearned income
to the minor parent.

(4)  If a minor parent lives in a household already receiving
financial assistance, the child of the minor parent is included in
the larger household assistance unit.

R986-200-243.  Counting the Income of Sponsors of Eligible
Aliens.

(1)  Certain aliens who have been legally admitted into the
United States for permanent residence must have a portion of
the earned and unearned countable income of their sponsors
counted as unearned income in determining eligibility and
financial assistance payment amounts for the alien.

(2)  The following aliens are not subject to having the
income of their sponsor counted:

(a)  paroled or admitted into the United States as a refugee
or asylee;

(b)  granted political asylum;
(c)  admitted as a Cuban or Haitian entrant;
(d)  other conditional or paroled entrants;
(e)  not sponsored or who have sponsors that are

organizations or institutions;
(f)  sponsored by persons who receive public assistance or

SSI;
(g)  permanent resident aliens who were admitted as

refugees and have been in the United States for eight months or
less.

(3)  Except as provided in subsection (7) of this section, the
income of the sponsor of an alien who applies for financial



UAC (As of September 1, 2018) Printed:  October 4, 2018 Page 340

assistance after April 1, 1983 and who has been legally admitted
into the United States for permanent residence must be counted
for five years after the entry date into the United States.  The
entry date is the date the alien was admitted for permanent
residence.  The time spent, if any, in the United States other than
as a permanent resident is not considered as part of the five year
period.

(4)  The amount of income deemed available for the alien
is calculated by:

(a)  deducting 20% from the total earned income of the
sponsor and the sponsor's spouse up to a maximum of $175 per
month; then,

(b)  adding to that figure all of the monthly unearned
countable income of the sponsor and the sponsor's spouse; then
the following deductions are allowed:

(i)  an amount equal to 100% of the SNB amount for the
number of people living in the sponsor's household who are or
could be claimed as dependents under federal income tax policy;
then,

(ii)  actual payments made to people not living in the
sponsor's household whom the sponsor claims or could claim as
dependents under federal income tax policy; then,

(iii)  actual payments of alimony and/or child support the
sponsor makes to individuals not living in the sponsor's
household.

(c)  The remaining amount is counted as unearned income
against the alien whether or not the income is actually made
available to the alien.

(5)  Actual payments by the sponsor to aliens will be
counted as income only to the extent that the payment amount
exceeds the amount of the sponsor's income already determined
as countable.

(6)  A sponsor can be held liable for an overpayment made
to a sponsored alien if the sponsor was responsible for, or signed
the documents which contained, the misinformation that resulted
in the overpayment.  The sponsor is not held liable for an
overpayment if the alien fails to give accurate information to the
Department or the sponsor is deceased, in prison, or can prove
the request for information was incomplete or vague.

(7) In the case where the alien entered the United States
after December 19, 1997, the sponsor's income does not count
if:

(a) the alien becomes a United States citizen through
naturalization;

(b) the alien has worked 40 qualifying quarters as
determined by Social Security Administration; or

(c) the alien or the sponsor dies.

R986-200-244.  TANF Needy Family (TNF).
(1)  TNF is not a program but describes a population that

can be served using TANF Surplus Funds.
(2)  Eligible families must have a dependent child under the

age of 18 residing in the home, and the total household income
must not exceed 300% of the Federal poverty level. Income is
determined as gross income without allowance for disregards.

(3)  Services available vary throughout the state.
Information on what is available in each region is available at
each Employment Center.  The Department may elect to contract
out services.

(4)  If TANF funded payments are made for basic needs
such as housing, food, clothing, shelter, or utilities, each month
a payment is received under TNF, counts as one month of
assistance toward the 36 month lifetime limit.  Basic needs also
include transportation and child care if all adults in the
household are unemployed and will count toward the 36 month
lifetime limit.

(5)  If a member of the household has used all 36 months
of FEP assistance the household is not eligible for basic needs
assistance under TNF but may be eligible for other TANF

funded services.
(6)  Assets are not counted when determining eligibility for

TNF services.

R986-200-245.  TANF Non-FEP Training (TNT).
(1)  TNT is to provide skills and training to parents to help

them become suitably employed and self-sufficient.
(2)  The client must be unable to achieve self-sufficiency

without training.
(3)  Eligible families must have a dependent child under

the age of 18 residing in the home and the total household
income must not exceed 200% of the Federal poverty level.  If
the only dependent child is 18 and expected to graduate from
High School before their 19th birthday the family is eligible up
through the month of graduation.  Income is counted and
calculated the same as for WIOA as found in rule R986-600.

(4)  Assets are not counted when determining eligibility for
TNT services.

(5)  The client must show need and appropriateness of
training.

(6)  The client must negotiate an employment plan with the
Department and participate to the maximum extent possible.

(7)  The Department will not pay for supportive services
such as child care, transportation or living expenses under TNT. 
The Department can pay for books, tools, work clothes and
other needs associated with training.

R986-200-246.  Transitional Cash Assistance.
(1)  Transitional Cash Assistance, (TCA) is offered to help

FEP and FEPTP customers stabilize employment and reduce
recidivism.

(2)  To be eligible for TCA a client must;
(a)  have been eligible for and have received FEP or

FEPTP during the month immediately preceding the month
during which TCA is requested or granted.  The FEP or FEPTP
assistance must have been terminated due to earned or earned
and unearned income and not for nonparticipation under R986-
200-212.  If the immediately preceding month was during a
diversion period, or the client has a termination pending due to
non participation as provided in R986-200-212, the client is not
eligible for TCA,

(b)  be employed and
(i)  have income greater than the FEP or FEP TP income

guideline
(ii)  the FEP or FEP TP assistance was terminated because

of that income, and
(iii)  the earned income exceeds the unearned income at the

time the FEP or FEP TP was terminated, and
(c)  continue to cooperate with the Office of Recovery

Services, Child Support Enforcement.
(3)  TCA is only available if the customer verifies income

at the minimum required in subparagraph (2)(b) of this section.
(4) The TCA benefit is available for a maximum of three

months in a 12 month period.  The three months do not need to
be consecutive.

(a)  The assistance payment for the first two months of
TCA is based on household size. All household income, earned
and unearned, is disregarded.

(b)  Payment for the third month is one half of the payment
available in (4)(a) of this section.

(5) To receive the second and third month of the TCA
benefit, the client must remain employed or have had an open
FEP case that closed during the prior month due to income
described in (2)(b) of this section.

(6)  If initial verification is provided and a client is paid
one month of TCA but the client is unable to provide
documentation to support that initial verification, no further
payments will be made under TCA but the one month payment
will not result in an overpayment.
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(7)  TCA does not count toward the 36 month time limit
found in R986-200-217.

R986-200-248.  Wasatch Front North Service Area Pilot: 
FEP Subsidized Employment (FEP SE).

(1)  FEP SE is a voluntary program providing short term
subsidized employment for a maximum of three months to an
eligible FEP recipient.  FEP SE is a pilot program for Wasatch
Front North Service Area but may be expanded to other service
areas if funding permits.  To be eligible, a FEP recipient must:

(a)  be currently receiving FEP benefits and have received
at least one FEP payment;

(b)  have a current employment plan.  If the client is
working less than 30 hours per week, the employment plan must
provide additional activities,

(c)  be legally eligible to work in the U.S. and be a U.S.
citizen or meet the alienage requirements of R986-200-203;

(d)  have not worked for the employer where the client is
to be hired under this program more than 40 hours in the 60
days immediately preceding the date of hire under the FEP SE
program; and

(e)  have not previously participated in the FEP SE
program.

(2)  An employer eligible for a subsidy under this section
is an employer that:

(a)  is registered with the Department's UI division as an
active employer in "good standing". For the purposes of this
section, "good standing" means the employer has no delinquent
UI contributions or reports;

(b)  is a "qualified employer" which is defined as any
employer other than the United States, any State, or any political
subdivision or instrumentality thereof.  A public institution of
higher education is considered a "qualified employer" for
purposes of this section.  The employer cannot be a Temporary
Help Company as defined in R994-202-102 or a Professional
Employer Organization as defined in R994-202-106;

(c)  pays a wage of at least $8 per hour. Commission only
jobs may qualify if the employer guarantees $8 per hour or
more;

(d)  has not displaced or partially displaced existing
workers by participating in this program;

(e)  has at least one other employee;
(f)  will provide the client with at least 20 hours work per

week; and
(g)  does not hire the client for temporary or seasonal work.
(3)  Once it has been verified that a FEP recipient has been

hired, a qualified employer will be paid a $500 subsidy and an
additional $1,500 subsidy at the conclusion of the third month
of employment provided the required DWS invoices have been
provided.

(4)  FEP SE will continue for as long as funding is
available.

R986-200-249.  Access to Assistance.
Financial assistance for FEP and FEPTP is provided

through an electronic benefit transfer (EBT) card.  The card,
instructions on its use, and applicable fees will be provided to
all clients.  A method for obtaining assistance without a fee will
be made available.  In other circumstances, minimal fees or/or
surcharges will apply.  Information about obtaining assistance
without a fee or surcharge, when fees or surcharges apply, and
the amount of the fee or surcharge is available on the
Department's website: jobs.utah.gov.

KEY:  family employment program, SNAP
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