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NOTICES OF
PROPOSED RULES

A state agency may file a PROPOSED RULE when it determines the need for a substantive change to an existing rule.
With a NOTICE OF PROPOSED RULE, an agency may create a new rule, amend an existing rule, repeal an existing rule,
or repeal an existing rule and reenact a new rule. Filings received between January 04, 2023, 12:00 a.m., and
January 17, 2023, 11:59 p.m. are included in this, the February 01, 2023, issue of the Utah State Bulletin.

In this publication, each PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides summary
information about the PROPOSED RULE including the name of a contact person, anticipated cost impact of the rule,
and legal cross-references.

Following the RULE ANALYSIS, the text of the PROPOSED RULE is usually printed. New rules or additions made to
existing rules are underlined (example). Deletions made to existing rules are struck out with brackets surrounding
them ([example]). Rules being repealed are completely struck out. A row of dots in the text between paragraphs
(cevnnnn ) indicates that unaffected text from within a section was removed to conserve space. Unaffected sections
are not usually printed. If a PROPOSED RULE is too long to print, the Office of Administrative Rules may include only
the RULE ANALYSIS. A copy of each rule that is too long to print is available from the filing agency or from the Office
of Administrative Rules.

The law requires that an agency accept public comment on PROPOSED RULES published in this issue of the Utah State
Bulletin until at least March 03, 2023. The agency may accept comment beyond this date and will indicate the last
day the agency will accept comment in the RULE ANALYSIS. The agency may also hold public hearings. Additionally,
citizens or organizations may request the agency hold a hearing on a specific PROPOSED RULE. Section 63G-3-302
requires that a hearing request be received by the agency proposing the rule "in writing not more than 15 days after
the publication date of the proposed rule.”

From the end of the public comment period through June 01, 2023, the agency may notify the Office of Administrative
Rules that it wants to make the PROPOSED RULE effective. The agency sets the effective date. The date may be no
fewer than seven calendar days after the close of the public comment period nor more than 120 days after the
publication date of this issue of the Utah State Bulletin. Alternatively, the agency may file a CHANGE IN PROPOSED
RULE in response to comments received. If the Office of Administrative Rules does not receive a NOTICE OF EFFECTIVE
DATE or a CHANGE IN PROPOSED RULE, the PROPOSED RULE lapses.

The public, interest groups, and governmental agencies are invited to review and comment on PROPOSED RULES.
Comment may be directed to the contact person identified on the RULE ANALYSIS for each rule.

PROPOSED RULES are governed by Section 63G-3-301, Rule R15-2, and Sections R15-4-3, R15-4-4, R15-4-5a, R15-
4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page
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NOTICE OF PROPOSED RULE
TYPE OF RULE: Amendment

Rule or Section R277-100 Filing ID:
Number: 55199

Agency Information

1. Department: |Education
Agency: Administration
Building: Board of Education
Street address: 250 E 500 S

City, state and|Salt Lake City, UT 84111

zip:

Mailing address: PO Box 144200

City, state and |Salt Lake City, UT 84114-4200
zip:

Contact persons:

Name: Phone: Email:

Angie Stallings  |801- angie.stallings@schools.utah.
538- gov
7830

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:

R277-100. Definitions for Utah State Board of Education
(Board) Rules

3. Purpose of the new rule or reason for the change
(Why is the agency submitting this filing?):

This rule is being amended in order to update several
definitions.

4. Summary of the new rule or change (What does this
filing do? If this is a repeal and reenact, explain the
substantive differences between the repealed rule and the
reenacted rule):

These amendments make revisions to the specific
definitions of "Evaluate" or "Review and "Monitor,"
removing references to "receiving state of federal
education funding”. In addition, one amendment is to
make a technical correction to a subsection reference
included in the definition of "Program.”

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

This rule change is not expected to have fiscal impact on
state government revenues or expenditures. It simply
provides clarity on definitions or monitoring.

NOTICES OF PROPOSED RULE

B) Local governments:

This rule change is not expected to have fiscal impact on
local governments' revenues or expenditures. The
language clarifies monitoring and that monitoring includes
all sources of funding, including local revenue such as
school fees. Collection of school fees is already being
monitored by the Utah State Board of Education (USBE)
and there are no anticipated fiscal impacts.

C) Small businesses ("small business" means a
business employing 1-49 persons):

This rule change is not expected to have fiscal impact on
small businesses' revenues or expenditures. This only
affects local education agencies (LEAs) and USBE.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

There are no non-small businesses in the industry in
question, Elementary and Secondary Schools (North
American Industry Classification System (NAICS) 611110).
Because there are no non-small businesses, they do not
account for any service delivery for Elementary and
Secondary Schools. Therefore, non-small businesses are
not expected to receive increased or decreased revenues
per year. This proposed rule change is not expected to
have any fiscal impact on non-small businesses' revenues
or expenditures because there are no applicable non-
small businesses, and it does not require any expenditures
of, or generate revenue for non-small businesses.

E) Persons other than small businesses, non-small
businesses, state, or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

This rule change is not expected to have fiscal impact on
revenues or expenditures for persons other than small
businesses, businesses, or local government entities.
This only affects LEAs and USBE.

F) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

There are no compliance costs for affected persons.
USBE does not estimate measurable compliance costs for
LEAs.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost |[FY2023 FY2024 FY2025
State $0 $0 $0
Government
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Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal |$0 $0 $0
Benefits

Net Fiscal |$0 $0 $0
Benefits

H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The State Superintendent of the Utah State Board of
Education, Sydnee Dickson, has reviewed and approved
this fiscal analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Article X,
Section 3

Subsection
53E-3-401(4)

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY 03/10/2023
become effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.

UTAH STATE BULLETIN, February 01, 2023, Vol. 2023, No. 03

NOTICES OF PROPOSED RULES

Agency Authorization Information

Agency head |Angie Stallings, |Date: |01/17/2023
or designee |Deputy
and title: Superintendent of

Policy

R277. Education, Administration.
R277-100. Definitions for Utah State Board of Education
(Board) Rules.
R277-100-1. Authority and Purpose.

(1) This rule is authorized by:

(a) Utah Constitution Article X, Section 3, which vests
general control and supervision of public education in the Board; and

(b) Subsection 53E-3-401(4), which allows the Board to
make rules to execute the Board's duties and responsibilities under
the Utah Constitution and state law.

(2) The purpose of this rule is to provide definitions that
are used in the Board rules beginning with R277.

R277-100-2. Definitions.

(1) "Accreditation" means the formal process for internal
and external review and approval under the standards of an
accrediting entity adopted by the Board.

(2) "Agency" means:

(a) an entity governed by the Board;

(b) an LEA; or

(c) a grant sub-recipient.

(3) "Board" means the State Board of Education.

(4) "Charter school" means a school established as a
charter school by a charter school authorizer under Title 53G, Chapter
5, Charter Schools, and Board rule.

(5) "Comprehensive dropout intervention and prevention
program" means a program that:

(a) addresses needs of students who are not succeeding in
a traditional school environment;

(b) provides targeted instruction that increases student
credit-earning rates toward graduation; and

(¢) partners with community entities to provide a
continuum of services with the focus of preparing students for life
after high school.

(6)(a) "Cumulative file" or "cumulative folder" means a
physical or digital record maintained by an LEA for each student
containing, at a minimum, the following information:

(1) evidence of the student's legal name and date of birth;

(i) student demographic data, including race, ethnicity,
and gender;

(iii) name and contact information for the student's parents;

(iv) arecord of the student's courses, teachers, and grades
or progress;

(v) a record of the student's performance on statewide
assessments;

(vi) documentation concerning a student's eligibility for
IDEA or 504 services;

(vii) arecord of suspensions and expulsions, in accordance
with Subsection 53G-8-208(4)(a);

(viii) known allergies;

(ix) arecord of vision and health screening results; and

(x) arecord of required student immunizations; and

(xi) pertinent legal documents, including protective orders,
custody orders, and parenting or education plans.

(b) "Cumulative file" may include additional student
information in accordance with an LEA's policies.



(7) "District school" means a public school under the
control of a local school board elected under Title 20A, Chapter 14,
Nomination and Election of State and Local School Boards.

(8) "Dual enrollment student" means a student who:

(a) is enrolled simultaneously in:

(i) a private school or home school; and

(i1) a public school; and

(b) is counted by an LEA in membership for purposes of
generating state or federal funding for only those courses or subjects
for which the LEA provides instruction.

(9) "Educator" means an individual licensed under Section
53E-6-201 and who meets the requirements of Board rule.

(10) "ESSA" or the "Every Student Succeeds Act" means
the [€]congressional act, which reauthorized the Elementary and
Secondary Education Act of 1965, which is found at 20 U.S.C. 6301,
et seq.

(11)(a) "Evaluate" or "review" means to observe and assess
a program[-reeeivingstate—or—federalfunds] with an objective of
making recommendations, if appropriate, for necessary changes or
improvement.

(b) An "evaluation" or "review" may include providing
training and technical assistance on program-related matters and
performing on-site reviews of program operations.

(12)(a) "External audit" means an appraisal activity
established under the direction of an individual or entity outside of
the subject agency to examine and evaluate the adequacy and
effectiveness of:

(i) agency control systems;

(i) compliance;

(iii) performance; and

(iv) financial position.

(b) An external audit is conducted in accordance with
current professional and industry technical standards, as applicable,
for external audits.

(13)(a) "Home school student”" means a student who:

(a) attends a home school pursuant to Section 53G-6-204;
and

(b) is not counted by an LEA in membership for purposes
of generating state or federal funding.

(14) "Individualized education program" or "IEP" means a
written statement for a student with a disability that is developed,
reviewed, and revised in accordance with Part B of the Individuals
with Disabilities Education Act (IDEA), 20 U.S.C. Section 1400
(2004), and rule.

(15) "Individuals with Disabilities Education Act" or
"IDEA," 20 U.S.C. Section 1400 et seq. (2004), is a four part (A-D)
piece of federal legislation that ensures a student with a disability is
provided with a Free Appropriate Public Education (FAPE) that is
tailored to the student's individual needs.

(16)(a) "Internal audit" means an independent appraisal
activity established within an agency as a control system to examine
and objectively evaluate the adequacy and effectiveness of other
internal control systems within the agency.

(b) An "internal audit" is conducted in accordance with the
current:

(i) International Standards for the Professional Practice of
Internal Auditing; or

(i) Government Auditing Standards, issued by the
Comptroller General of the United States.

(17)(a) "LEA" or "local education agency" means a school
district or charter school.

(b) For purposes of certain rules, "LEA" or "local
education agency" may include the Utah Schools for the Deaf and the
Blind (USDB) if indicated in the specific rule.

(18)(a) "LEA governing board" means:

(i) for a school district, a local school board; and

(ii) for a charter school, a charter school governing board.

(b) For purposes of certain rules, "LEA governing board"
may include the State Board of Education as the governing board for
the Utah Schools for the Deaf and the Blind if indicated in the specific
rule.

(19)(a) "Monitor" or "oversee" means to formally
supervise, inspect, or examine the compliance, performance, or
finances of a program|[-reeeiving state-or federal-educationfunding|.

(b) A monitoring or oversight program may include:

(i) review of financial and performance reports required of
the subject program;

(i) follow-up to ensure the subject program takes timely
and appropriate actions to correct identified deficiencies;

(iii) supervising remedial action recommended by audit or
monitoring findings or required by Board rule; and

(iv) any function performed in an evaluation or review.

(20)(a) "Multi-disciplinary team" means a group of
individuals from multiple disciplines who meet to:

(i) pursue the common goal of evaluating and triaging the
academic, social, emotional, physical, and behavioral needs of a
student or group of students; and

(ii) create individualized strategies and interventions to
address identified needs.

(b) An LEA's multi-disciplinary school team as described
in Subsection (20)(a) may include:

(i) administrative personnel;

(i) a local law enforcement officer or school resource
officer;

(iii) a mental health professional;

(iv) a general education or special education teacher; and

(v) other community members as determined by the LEA.

(21) "Parent" means a parent or guardian who has
established residency of a child under Sections 53G-6-302, 53G-6-
303, or 53G-6-402, or another applicable Utah guardianship
provision.

(22) "Plan for College and Career Readiness" or "SEOP"
means a student education occupation plan for college and career
readiness that is a developmentally organized intervention process
that includes:

(a) a written plan, updated annually, for a secondary
student's (grades 7-12) education and occupational preparation;

(b) all Board, local board and local charter board
graduation requirements;

(c) evidence of parent or guardian, student, and school
representative involvement annually;

(d) attainment of approved workplace skill competencies,
including job placement when appropriate; and

(e) identification of post secondary goals and approved
sequence of courses.

(23) "Preschool" means a school in which all the students
enrolled are pre-kindergarten.

(24)(a) "Private school student" means a student who:

(a) attends a private school; and

(b) is not counted by an LEA in membership for purposes
of generating state or federal funding.
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(25) "Program" means an instructional environment that
does not meet the criteria to be classified a school, as described in
Subsection (2[6]7).

(26) "Public school student" means a student who:

(a) attends an LEA governed public school; and

(b) is counted by an LEA in membership for purposes of
generating state or federal funding.

(27) "School" means an instructional environment that:

(a) is governed by an LEA board;

(b) has an assigned administrator;

(c) has enrolled students that generate average daily
membership hours during the school year;

(d) has assigned instructional staff;

(e) provides instruction in the Utah core standards;

(f) has one or more grade groups in the range from
kindergarten through grade 12; and

(g) is not a program for students enrolled in another public
school.

(28) "Social emotional learning" or "SEL" means the
process through which students acquire and effectively apply the
knowledge, attitude, and skills necessary to:

(a) understand and manage emotions;

(b) set and achieve positive goals;

(c) feel and show empathy for others;

(d) establish and maintain positive relationships;

(e) make responsible decisions; and

(f) self-advocate.

(29) "Split enrollment student" means a student who is:

(a) regularly enrolled at two schools within two LEAs at
the same time;

(b) eligible for graduation and other services at both
schools; and

(c) subject to the split enrollment provisions of Rule R277-
419, counted by each LEA in membership for purposes of generating
state or federal funding for only those courses or subjects for which
each LEA provides instruction.

(30) "State Charter School Board" or "SCSB" means the
State Charter School Board created in Section 53G-5-201.

(31) "Student Threat assessment” means a prevention
strategy that involves: (a) identifying student threats including to
commit a violent act, (b) determining the seriousness of the threat,
and (c) developing intervention plans that protect potential victims
and address the underlying problem or conflict that stimulated the
threatening behavior.

(32) "Superintendent" means the State Superintendent of
Public Instruction or the Superintendent's designee.

(33) "Suspension" means:

(a) an in-school suspension that is a temporary removal of
a student from the student's regular classroom for disciplinary
reasons for at least half a school day but remains under the direct
supervision of school personnel; or

(b) an out-of-school suspension that is the removal of a
student from school grounds for disciplinary reasons unless the
student removed is:

(i) served solely under a Section 504 plan, where an out-
of-school suspension is the excluding of the student from school for
disciplinary purposes for one day or longer; or

(i) a student with disabilities under IDEA, where an out-
of-school suspension is the temporary removal of the student from
the student's regular school for disciplinary reasons to another setting.
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(34) "Threat" means an expression of intent to harm
someone that is direct, indirect, or implied and may be spoken,
written, or expressed in some other way.

(35) "USDB" means the Utah Schools for the Deaf and the
Blind.

KEY: Board of Education, rules, definitions

Date of Last Change: 2023 [January-8;2021|
Notice of Continuation: July 14, 2020

Authorizing, and Implemented or Interpreted Law: Art X Sec 3;
53E-3-401(4)

NOTICE OF PROPOSED RULE
TYPE OF RULE: Repeal

Rule or Section R277-518 Filing ID:
Number: 55200
Agency Information

1. Department: |Education

Agency: Administration

Board of Education

Street address: |250 E 500 S

City, state and Salt Lake City, UT 84111

zip:

Mailing address: PO Box 144200

City, state and |Salt Lake City, UT 84114-4200
zip:

Contact persons:

Building:

Name: Phone: |[Email:

Angie Stallings  |801- angie.stallings@schools.utah.
538- gov
7830

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:
R277-518. Career and Technical Education Programs

3. Purpose of the new rule or reason for the change
(Why is the agency submitting this filing?):

This rule is being repealed because the provisions of this
rule have been superseded by new provisions in the Utah
State Board of Education's (USBE) licensing rules.

4. Summary of the new rule or change (What does this
filing do? If this is a repeal and reenact, explain the
substantive differences between the repealed rule and the
reenacted rule):

The provisions repealed are either found in other current
USBE administrative rules, or they are no longer
necessary because they reference the old licensing
program which sunset on 06/30/2020, or they reference



the old Alternative Routes to Licensure (ARL) program that
sunset 06/30/2022.

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

This repeal is not expected to have fiscal impact on state
government revenues or expenditures. Any fiscal impacts
were already captured in separate licensing rules.

B) Local governments:

This repeal is not expected to have fiscal impact on local
governments' revenues or expenditures. Local education
agencies (LEAs) are already following the new licensing
rules set forth in a separate administrative rule.

C) Small businesses ("small business" means a
business employing 1-49 persons):

This rule change is not expected to have fiscal impact on
small businesses' revenues or expenditures. This only
affects LEAs and USBE.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

There are no non-small businesses in the industry in
question, Elementary and Secondary Schools (North
American Industry Classification System (NAICS) 611110).
Because there are no non-small businesses, they do not
account for any service delivery for Elementary and
Secondary Schools. Therefore, non-small businesses are
not expected to receive increased or decreased revenues
per year. This proposed rule change is not expected to
have any fiscal impact on non-small businesses' revenues
or expenditures because there are no applicable non-
small businesses, and it does not require any expenditures
of, or generate revenue for non-small businesses.

E) Persons other than small businesses, non-small
businesses, state, or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

This rule change is not expected to have fiscal impact on
revenues or expenditures for persons other than small
businesses, businesses, or local government entities.
This only affects LEAs and USBE.

F) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

There are no compliance costs for affected persons. LEAs
and USBE have already made changes to licensing
processes based on separate licensing rules.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost (FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal|$0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small  [$0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal|$0 $0 $0
Benefits

Net Fiscal [$0 $0 $0
Benefits

H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The State Superintendent of the Utah State Board of
Education, Sydnee Dickson, has reviewed and approved
this fiscal analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Article X, Section 53E-6-201
Section 3

Subsection
53E-3-401(3)

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
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NOTICES OF PROPOSED RULES

agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY 03/10/2023
become effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.

Agency Authorization Information

Agency head |Angie Stallings, |Date: |01/17/2023
or designee  |Deputy
and title: Superintendent of

Policy

R277. Education, Administration.
[R277-518—Career-and Technical Eduecation Licenses:

UTAH STATE BULLETIN, February 01, 2023, Vol. 2023, No. 03 7



NOTICE OF PROPOSED RULE
TYPE OF RULE: Amendment

Rule or Section R432-103 Filing ID:
Number: 55196

Agency Information
1. Department: |Health and Human Services

Agency: Family Health and Preparedness,
Licensing

Room number: |1st Floor

Building: Multi-Agency State Office Bldg
Street address: |[195 N 1950 W

City, state and Salt Lake City, UT 84116

zip:

Mailing address: PO Box 144103

City, state and |Salt Lake City, UT 84114-4103
zip:
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Contact persons:
Name: Phone: Email:

Erica Pryor 801- ericapryor@utah.gov
273-
2994

Kristi Grimes 385- kristigrimes@utah.gov
214-
9187

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:
R432-103. Specialty Hospital — Rehabilitation

3. Purpose of the new rule or reason for the change
(Why is the agency submitting this filing?):

The purpose of this amendment is to modify and replace
outdated language with the Utah Rulewriting Manual
standards.

4. Summary of the new rule or change (What does this
filing do? If this is a repeal and reenact, explain the
substantive differences between the repealed rule and the
reenacted rule):

The revisions include more specific language consistent
with the Utah Rulewriting Manual.

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

State government process was thoroughly reviewed. This
change will not impact the current process for licensure
and re-licensure surveys. No change to the state budget
is expected because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impact of this rule.

B) Local governments:

Local government city business licensing requirements
were considered. This proposed rule amendment should
not impact local governments' revenues or expenditures
because this amendment modifies and replaces outdated
language with the Utah Rulewriting Manual standards.
The Rehabilitation Specialty Hospital Standards are
regulated by the Department of Health and Human
Services and not local governments. There will be no
change in local business licensing or any other item(s) with
which local government is involved. There are no
substantive changes being made regarding the fiscal
impacts of this rule.
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C) Small businesses ("small business" means a
business employing 1-49 persons):

After conducting a thorough analysis, it was determined
that this rule amendment should not impact costs for small
businesses because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

After conducting a thorough analysis, it was determined
that this rule amendment should not impact costs for non-
small businesses because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

E) Persons other than small businesses, non-small
businesses, state, or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

After conducting a thorough analysis, it was determined
that this rule amendment will not result in a fiscal impact to
affected persons because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

F) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

After conducting a thorough analysis, it was determined
that this rule amendment will not result in a fiscal impact to
compliance costs for affected persons because this
amendment modifies and replaces outdated language with
the Utah Rulewriting Manual standards. There are no
substantive changes being made regarding the fiscal
impacts of this rule.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost (FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses



Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal |$0 $0 $0
Benefits

Net Fiscal |$0 $0 $0
Benefits

H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The Executive Director of the Department of Health and
Human Services, Tracy Gruber, has reviewed and
approved this regulatory impact analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Title 26,

Chapter 21

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023

until:

9. This rule change MAY 03/10/2023
become effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.

Agency Authorization Information

Agency head |Tracy Gruber, Date: |01/12/2023
or designee |Executive Director
and title:
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R432. Health_and Human Services, Family Health and
Preparedness, Licensing.
R432-103. Specialty Hospital - Rehabilitation.
R432-103-1. [Eegal]Authority.

This rule is adopted pursuant to Title 26, Chapter 21, Health
Care Facility Licensing and Inspection Act.

R432-103-2. Purpose.

The purpose of this rule is to promote[-the] public health
and welfare through the establishment and enforcement of program
standards for the operation of rehabilitation hospitals.

R432-103-3. Compliance.
[AH]Any facility[ies] governed by this rule shall be in full
compliance at the time of licensure.

R432-103-4. Definitions.

(1) [Refer-to-CommenDefinitions—in]Terms used in this
rule are defined in Section R432-1-3.

@I it S
Hospital" is defined in Subsection R432-101-4(2).

"-1"Specialty

R432-103-5. Licensure.
[Eieenserequired—Referto-R432-2-]In accordance with

Rule R432-2, a license is required for the operation of a rehabilitation
hospital.

R432-103-6. General Construction Rules.
[Refer-toR432-9, Rehabilitation-ConstruetionRule:]Any

facility subject to the rule shall comply with the requirements related
to physical construction of a facility in Rule R432-9.

R432-103-7. Organization and Staff.

(1) The license shall ensure that the hospital [shal-be]is
staffed, organized, and operated to coordinate [aH]any services
offered.[-serviees-of the-hospital:]

(a) [Fheresponsibility foradministrative directionshallbe
" . Litats . o I Lol

eare—professional -with—experience—or—training aceeptableto—the
governing-beard:]A trained rehabilitation counselor or other licensed
health care professional with board-approved training or experience
shall be responsible for the overall administrative direction of the
hospital.

(b) A trained rehabilitation counselor or other
professionally licensed staff member, as permitted by law and
hospital policy, shall serve as the primary therapist.

(c) The[ze] licensee shall ensure that there is a[shall-be] a
multi-disciplinary team that includes a physician, registered nurse,
and rehabilitation counselor [thatis]to be responsible for program
and treatment services.

(2) The licensee shall develop[Fhere—shall-be—written]
policies and procedures that are approved by the board and reviewed
annually that address at least the following:

(a) staff and their responsibilities;

(b) program services;

(c) patient assessment;_and

(d) treatment and discharge.

(3) The licensee shall organize. staff, and support the
rehabilitation services of the hospital according to the nature, scope,
and extent of the services provided. Each professional staff member
shall be licensed, registered; or certified by the Utah Department of
Commerce for their respective disciplines.
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(4) The governing body shall appoint a licensed physician
who is a member of the medical staff to be responsible for the medical
direction of the rehabilitation care and services of the hospital.

R432-103-[10]8. Other Policies and Procedures.

[For—the—foHowing]|(1) The following policy[ies] and
procedure[s;]_requirements of Rule R432-100[-shalt]_additionally
apply_to Specialty Hospital Rehabilitation licensees:

([#]a) [The-]Governing Body, Section R432-100-5[-];

([2]b) Administrator, Section R432-100-6[:]; and

([3]c) Nursing Care Services, Section R432-100-[42]13

412 [Fer—@he—feﬂew&g—peheles—m&d—pfeeedufes%%
10+-shall-apply:]The following policy and procedure requirements of
Rule R432-101 additionally apply to Specialty Hospital
Rehabilitation licensees:

(a) Volunteers, Subsection R432-101-10(5)[=];

(b) Quality Assurance, Section R432-101-11[-];

(c) Patient Rights, Section R432-101-15[-];

(d) Emergency and Disaster, Section R432-101-16[-];

(e) Admission and Discharge, Section R432-101-17[-];

(f) Transfer Agreements, Section R432-101-18[-]; and

(g) Pets In Hospitals, Section R432-101-19.

R432-103-[11]9. Rehabilitation Services.
(1) [Meéeal—staﬁf—pa{ﬂe}pa&eﬂ—m—th&deﬁ-vel&eﬁphys&ea}

NOTICES OF PROPOSED RULES

(Ible)

established for
achievement[-];
([e]d) [Fhe-]patient['s] progress and the results of treatment
[shallbe]is assessed at least monthly for outpatients and at least every
two weeks for inpatients[-]; and
([d]e) [Fhe-Jpatient['s] progress and response to treatment
[shall-be]is documented in the medical record.

[M]measurable functional or behavioral goals[;
: . - : ] are
time frames for

the patient, and include

R432-103-[42]10. Occupational Therapy.

(1) The licensee shall ensure that o[©]ccupational therapy
services [shall-|include[-the foeHowing] the assessment and treatment
of occupational performance to include:

(a) independent living skills[5];

(b) prevocational or work skills[;];

(c) educational skills[;];

(d) leisure abilities[5]; and

(e) social skills;

(2) The licensee shall ensure that occupational therapy

services include the assessment and treatment of performance
components, [inelading|to include:

(a) neuromuscular[;];

(b) sensori-integrativel[s];

(c) cognitive[s];[-and]

(d) psychosocial skills;

([3]e) therapeutic interventions, adaptations, and
prevention; and
([41D individualized evaluations of past and current

performance, based on observations of individual or group tasks,
standardized tests, record review, interviews, [andf]or activity
histories.

[5](2) The licensee shall ensure that staff who provide
o[©]ccupational therapy services [staffshall-[document and monitor
the extent to which goals are met [relative-to]regarding assessing and
increasing [the—]patient['s] functional abilities in daily living and
[relative-to-]preventing further disability.

patients:|The licensee shall ensure that the delivery of physical

rehabilitation services is provided by a qualified physician on the
medical staff who is knowledgeable, experienced, and trained in

R432-103-[#4]11. Clinical Services.
[Where]When the following services are [used;]provided
by the licensee, the applicable subsections of Rule R432-100

rehabilitative medicine.

(2)  Qualified, competent professional and support
personnel shall be provided by the licensee and available to meet the
objectives of the service and the needs of the patients

([2]13) The licensee shall ensure that:[A—equalified

cessional_for_nhvsical_rehabilitat ; T |
funetional-assessmentand-evaluation:|

(a) a qualified professional for providing physical
rehabilitation services completes a functional assessment and
evaluation for each patient;

([2]b) [A]a treatment plan [shaltbe-]is developed based on
an evaluation that includes an assessment of functional ability
appropriate to the patient[-];
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[shal]additionally apply:
(1) Critical Care Unit, Section R432-100-13.
(2) Surg[esy]ical Services, Section R432-100-[+4]15[-];
(3) Outpatient Services, Section R432-100-[28]29]-];
(4) Pediatric Services, Section R432-100-[48]19]=];
(5) Inpatient Hospice, Rule R432-750[-]; and
(6) Physical Therapy, Section R432-100-20.

R432-103-[15]12. Ancillary Services.

with|When the following services are provided by the licensee, the
applicable subsections of Rule R432-100 [as—feHews]additionally
apply:

11



(1) Central supply, Section R432-100-[34]35]-];

(2) Dietary, Section R432-100-[34]32]-];

(3) Laundry, Section R432-100-[35]36]-];

(4) Maintenance Services, Section R432-100-[37]38]-]:

and
(5) Housekeeping Services, Section R432-100-[36]37.

R432-103-[1#6]13. Emergency Services.

(1) [Each-speetaltyhospital|The licensee shall have the
ability to provide emergency first aid treatment to patients, staff,
visitors, and to [persens|people who may be unaware of or unable to
immediately reach services in other facilities.[(an-equivalent-of the

. L ice)]
(2) The licensee shall provide:[Previsions-shalinecludea

(a) a treatment room;

(b) storage for supplies and equipment;

(c) provisions for reception and control of patients;

(d) convenient patient toilet room;

(e) communication hookup: and

(f) access to a poison control center.

(3) The licensee shall comply with appropriate sections of
Rule R432-100 if providing any[A#y] additional or expanded
emergency services.[-offered-must-comply-with-the-provisions-of the
appropriate-sections-of R432-100-16-]

(4) The licensee shall provide[Previsienfor] protocols for
contacting local emergency medical services.

R432-103-[17]14. Penalties.

Any person who violates[-any-previsien-of] this rule may
be subject to the penalties enumerated in Sections 26-21-11 and
R432-3-6 and be [punishedfor|charged with violation of a class A
misdemeanor as [previded]authorized in Section 26-21-16.

KEY: health care facilities

Date of Last Change: 2023[Mareh-3;1995]

Notice of Continuation: September 2, 2020

Authorizing, and Implemented or Interpreted Law: 26-21-5; 26-
21-2.1; 26-21-20

NOTICE OF PROPOSED RULE
TYPE OF RULE: Amendment

Rule or Section R432-104

Number:

Filing ID:
55194

Agency Information
1. Department: |Health and Human Services

Agency: Family Health and Preparedness,
Licensing

Room number: |1st Floor

Building: Multi-Agency State Office Bldg

Street address: |195 N 1950 W

City, state and|Salt Lake City, UT 84116
zip:
Mailing address: PO Box 144103
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City, state and Salt Lake City, UT 84114-4103
zip:

Contact persons:

Phone: |[Email:

801-
273-
2994

385-
321-
5586

Please address questions regarding information on
this notice to the agency.

Name:

Erica Pryor ericapryor@utah.gov

Janice Weinman jweinman@utah.gov

General Information
2. Rule or section catchline:
R432-104. Specialty Hospital Long-Term Acute Care

3. Purpose of the new rule or reason for the change
(Why is the agency submitting this filing?):

The purpose of this amendment is to modify and replace
outdated language with the Utah Rulewriting Manual
standards.

4. Summary of the new rule or change (What does this
filing do? If this is a repeal and reenact, explain the
substantive differences between the repealed rule and the
reenacted rule):

The revisions include more specific language consistent
with the Utah Rulewriting Manual.

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

State government process was thoroughly reviewed. This
change will not impact the current process for licensure
and re-licensure surveys. No change to the state budget
is expected because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

B) Local governments:

Local government city business licensing requirements
were considered. This proposed rule amendment should
not impact local governments' revenues or expenditures
because this amendment modifies and replaces outdated
language with the Utah Rulewriting Manual standards.
The Long-Term Acute Care Specialty Hospital Standards
are regulated by the Department of Health and Human
Services and not local governments. There will be no
change in local business licensing or any other item(s) with
which local government is involved. There are no
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substantive changes being made regarding the fiscal
impacts of this rule.

C) Small businesses ("small business" means a
business employing 1-49 persons):

After conducting a thorough analysis, it was determined
that this rule amendment should not impact costs for small
businesses because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

After conducting a thorough analysis, it was determined
that this rule amendment should not impact costs for non-
small businesses because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

E) Persons other than small businesses, non-small
businesses, state, or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

After conducting a thorough analysis, it was determined
that this rule amendment will not result in a fiscal impact to
affected persons because this amendment modifies and
replaces outdated language with the Utah Rulewriting
Manual standards. There are no substantive changes
being made regarding the fiscal impacts of this rule.

F) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

After conducting a thorough analysis, it was determined
that this rule amendment will not result in a fiscal impact to
compliance costs for affected persons because this
amendment modifies and replaces outdated language with
the Utah Rulewriting Manual standards. There are no
substantive changes being made regarding the fiscal
impacts of this rule.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost |FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments
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Small $0 $0 $0
Businesses

Non-Small  [$0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal|$0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Benefits

Net Fiscal $0 $0 $0
Benefits

H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The Executive Director of the Department of Health and
Human Services, Tracy Gruber, has reviewed and
approved this regulatory impact analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Title 26,
Chapter 21

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY 03/10/2023
become effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.



Agency Authorization Information

Agency head |Tracy Gruber, Date: |01/12/2023

or designee  Executive Director
and title:
R432. Health_and Human Services, Family Health and

Preparedness, Licensing.
R432-104. Specialty Hospital - Long-Term Acute Care.
R432-104-1. Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21, Health
Care Facility Licensing and Inspection Act.

R432-104-2. Purpose.

The purpose of this rule is to promote the public health and
welfare through the establishment and enforcement of program
standards for the operation of long-term acute care (LTAC) hospitals.

R432-104-3. License.

(1) To be licensed as an LTAC hospital, the facility shall:

(a) [Havelhave a [duly]constituted governing body with
overall administrative and professional responsibility;

(b) [Havelhave an organized medical staff [whieh]that
provides 24-hour inpatient care;

(c) [Hawvelhave a chief executive officer to whom the
governing body delegates [the-]responsibility for [the-]operation of
the hospital;_and and

(d) [Maintain)maintain at least one nursing unit containing
patient rooms, patient care spaces, and service spaces defined in
construction [reles|Rule R432-10[-4:].

[€e)](2) Each nursing unit shall contain at least six patient
beds[:]_in rooms and spaces that are organized in a contiguous
arrangement.

[ : . . it shall
be-organized-in-a-contighous-arrangement:|

(3) The LTAC licensee shall provide onsite basic services
required of a general hospital that are needed for the diagnosis,
therapy, and treatment offered or required by any patient admitted to
the hospital, and the following:

[(](a) [Maintain—|current and complete medical
records[];

[](b) [Previde-]continuous registered nurse and nursing
services supervision[-and-ethernursing-serviees|;
[——6)Provide-inhouse-the following basieserviees:]

([tle) [P]pharmacy services;

([#]d) [E]laboratory services;

([#t]e) [N]nursing services;

([#¥]f) [O©]occupational, [R]physical, [R]respiratory and
[S]speech therapies;

([¥lg) [P]dietary services;

([#]h) [S]social [S]services; and

([wi]i)  [Slspecialized [B]diagnosis and therapeutic

services.

R432-104-4. Definition.

"

'Ostomy" is a medical term meaning a semi-permanent
opening leading from the outside to the inside of the body.
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R432-104-[4]5. General Design Requirements.

(1) [See]Rule R432-10, Long-Term Acute Care Hospital
Construction Rules_additionally apply to a LTAC.

(2) The LTAC hospital may be located within an existing
licensed health care facility or be freestanding.

R432-104-[5]6. Hospital [}]Located [w]Within an Acute Care
Hospital.

[(H—]If an LTAC is located within a licensed acute care
hospital, [#tmust]|the licensee shall:

([2]1) have a separate governing body, chief executive
officer, chief medical officer, and medical staff from the co-located
hospital,

([6]2) perform basic functions independently from the host
hospital,

([e]3) incur not more than 15[-per—eent]% of its total
inpatient operating costs for items and services supplied by the host
hospital,

([d]4) admit 75[—per—eent]% of patients from [ether
]sources other than the host hospital;

([e]5) maintain admission and discharge records separately
from those of the hospital [in-whieh]where it is co-located,

([£]6) not commingle beds with host hospital beds[—in
which-itisloeated]; and

([g]7) be serviced by the same Medicare fiscal
intermediary as the host hospital[-ef-whieh-it-is-apart].

R432-104-[6]7. Organization and Staff.

[(5—]The LTAC licensee shall ensure that services and
policies comply with the following [services—andpelicies—shall
eomply-with-]sections of Rule R432-100[-]:

([2]1) Governing Body[;R432-160-5-];

([b]2) Administrator[;R432-100-6-];

([e]3) Medical and Professional Staff[;R432100-7];

([d]4) Nursing Care Services[;R432-100-12:];

([e]5) Personnel Management Services[;-R432-100-8-];

([£]6) Infection Control[;R432100-10-];

([g]7) Quality Improvement Plan[;R432-100-9-]; and

([k]8) Patient Rights[; R432-100-11].

[aarif i, iy ad

R432-104-[7]8. Admission and Discharge Policy.

(1) [Ar]The LTAC_licensee shall implement [as—an
admisston-peliey-]an average inpatient length of stay greater than 25
days, in the admission policy of the hospital.[-and-which-complies
with R432-104-72)].

(2) Patients who have one or more of the following
conditions may be admitted to an LTAC:

(a) [the-patient-is—medicallyunstable-dueto-chronic—or
long-term—illness—and—requires—a—weekly—physieian—visit|medical

instability due to chronic illness requiring weekly physician visits;[
of]

(b) a requirement of continuous drug therapy monitoring
by a licensed healthcare professional;

([blc) [thepatient]a condition that requires dangerous drug
therapy, continuous use of a respirator or ventilator, or suctioning or
nasopharyngeal aspiration at least once per nursing shift[:]; or

([e]d) [thepatient]a condition that requires skilled nursing
services and care [whiehk]that requires a registered nurse present for
care 24 hours [per—day]a day for at least three of the following
treatments at the specified frequency([;]:
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(1) daily extensive dressings for deep decubiti, surgical
wounds, or vascular ulcers[-daily];

(1) [isolationtor-infectious-discase 24-hours-per-day]24-
hour isolation for infectious disease;

(iii) suctioning three days per week;

(iv) occupational therapy, physical therapy, or speech
therapy five days [a]per week;

(v) respiratory therapy;

(vi) daily special ostomy care[-daily];

(vii) daily oxygen[-daHy];

(viii) traction; or

(ix) daily catheter or wound irrigation[-daily].

(3) Within 24 hours of admission, the attending physician
shall document:

([#]a) [The]the patient's current medical and respiratory
status, including pertinent clinical parameters;

([#]b) [Freatment]|treatment plan and goals;

([#t]c) [Estimated]estimated length of stay; and

([#v]d) [Antieipated]anticipated discharge plan.

(4) The LTAC licensee shall discharge the patient from the
facility if:

(a) the physician documents that the patient:

(i) requires additional [intense]intensive services in an
acute hospital;

(i1) exhibits no evidence of progress toward[s] current,
documented goals over an eight-week period and a medically
appropriate alternative for discharge exists; or

(iii) has met documented goals established at or modified
following admission and medically appropriate alternatives for
discharge exist; or

(b) the patient or [eare-giver]caregiver exhibits the ability
to care for the patient's physical needs.

R432-104-[8]9. Clinical Services.

(1) _The licensee shall provide the following onsite clinical
services, as outlined by the hospital govermng body and medical
staff, in compliance with [
with-|the following sections of Rule R432-100[-]:

(a) Pharmacy Service[;R432-106-25-];

(b) Laboratory Service[; R432-166-23-];

(c) Rehabilitation Therapy Services[;R432-160-21-];

(d) Dietary Service[; R432-1+060-32-]; and

(e) Social Services[;R432-100-26].

(2) The licensee shall ensure that o[©]ccupational
[Fltherapy [S]services [shall-belare available for [all]any patient[s]
who requires the service.

(a) An_occupational therapist with administrative
responsibility for the occupational therapy department shall direct

t[F]he occupational therapy services[-shal-be-directed-by—alicensed
onal 4 ‘st who_shall 1 ministrat il

(b) The licensee shall ensure that s[S]taff occupational
therapists [shall—belare licensed by the Utah Department of
Commerce.[-Fitle-58-Chapter42-]

(i) A licensed therapist shall supervise any occupational
therapy assistants that provide patient services.[HOeeupationat
Therapy-Assistants—arc-cmployed-to-provide patient-scrvices—they
shall-be-supervised-by-alicensed-therapist:|

(i1) The licensee shall ensure that p[P]atient services [shall
be—]are provided commensurate with each person's documented
training and experience.
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(c) Medical staff shall initiate occupational
therapy[Oeeupational- Therapy| services [shall-be-initiated-by-|with

an order.[-from-the-medieal-staff|

(d) The governing body shall develop and approve
written[Weitter] policies and procedures, [shall-be-developed—and
appreved-|in conjunction with the medical staff, to include:

(i) [Metheds]methods of referral for services;

(ii) [Seepe]scope of services to be provided;

(iii)  [Respensibilities]responsibilities of professional
therapists;

(iv) [Admissien|admission and discharge criteria for
treatment;

(v) infection control;

(vi) safety;

(vii)  individual treatment plans,
documentation, and assessment;

(viii) incident reporting system; and

(ix) emergency procedures.

(e) The licensee shall ensure that e[E]quipment [shall-be]is
calibrated to manufacturer's specifications.

(f) There licensee shall ensure there is[be] a written
individual treatment plan for each patient appropriate to the
diagnoses and condition.

(g) The [O]occupational [F]therapy department staff shall
organize and participate in continuing education programs.

3) The licensee shall make speech therapy
services[Speech—Therapy—services—shall-be]| available for [alt]any
[patients-whe-require-the-serviee]patient requiring the service.

(a) A licensed speech pathologist or audiologist with
administrative responsibility for the speech-audiology therapy
department shall direct the speech pathology[The-Speech-Pathology]
language services, [—shal-l—be—d-x-reeted—by—a—l-}eeﬂsed—Speeeh—

objectives, clinical

(b) The llcensee shall ensure that stafﬂS@a—f—‘ﬂ speech

therapists and audiologists [shall—belare licensed by the Utah
Department of Commerce[—seﬁ}t—k%%—@hap{er—%]

(i) A licensed therapist shall supervise any [H-S]speech-
language pathology aides or audiology aides [are-employed-to]that
provide patient services.[-they—shall-be—supervisedby—alicensed
therapist:]

(ii) The licensee shall ensure that p[P]atient services [shat
belare commensurate with each person's documented training and
experience.

(c) Medical staff shall initiate speech and
audiology[Speech-and-Audiology]| services [shall-beinitiated- by |with
an order.[-frem-the-medicalstaff]

(d) The licensee shall develop and approve
written[Wsitten] policies and procedures [shall-be-developed-and
appreved-|in conjunction with the medical staff to include:

(i) [Metheds]methods of referral for services;

(ii) [Seepe]scope of services to be provided;

(iii)  [Respensibilities]responsibilities of professional
therapists;

(iv) [Admissien]admission and discharge criteria for
treatment;

(v) [Infeetion]infection control;

(vi) [AssistiveTechnology]assistive technology;

(vii) [Individual]individual treatment plans, objectives,
clinical documentation, and assessment;

(viii) [Ineident]incident reporting system; and
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(ix) [Emergeney|emergency procedures.

(e) The licensee shall calibrate equipment[Equipmentshall
be-ealibrated| to manufacturer's specifications.

(f) The licensee shall ensure that there is [There-shattbe-]a
written individual treatment plan for each patient appropriate to the
diagnoses and condition.

(g) The speech-language [B]department staff shall
organize and participate in continuing education programs.

(4) The licensee shall ensure that respiratory care

services[Respiratory-Care-Servieesshall] comply with the respiratory
care services section of Rule R432-100[39].

R432-104-[9]10. Emergency Services.

(1) Each specialty hospital_licensee shall have the ability
to provide emergency first aid treatment to patients, staff, and visitors
and to [persens|those who may be unaware of or unable to
immediately reach services in other facilities.

(2) Provisions for emergency services shall include:

(a) [Freatment]treatment room;

(b) [Sterage]storage for supplies;

(c) reception area and control of walk-in traffic;

(d) [Patient]patient toilet room;

(e) [Felephene]telephone service [in—erder—|to call the
poison control center;_and

(f) [Staff]staff available in the facility to respond in case of
an emergency.

(3) Each hospital shall have available an automated
external defibrillator unit and at least one staff on duty who is
competent on its use.

R432-104-[18]11. Complementary Services.

[(H—]If the following services are provided [#-heuse]on
site, the[y]_licensee shall comply with the following applicable
sections of Rule R432-100[=]:

([2]1) Radiology Services[;R432-100-22-];

([b]2) Outpatient Services[;R432-1+06-29-];

([e]3) Pediatric Services[; R432-106-19:]; or

([¢]4) Surgical Services[; R432100-15].

R432-104-[H]12. Ancillary Services.

[(HD—]The licensee shall provide the following services
[shal-be-previded-in-heuse]on site [and-shall-eemply]in compliance
with the applicable sections of [with-]Rule R432-100[-]:

([2]1) Central Supply[;R432-100-35-];

([6]2) Laundry[;R432-166-36:].
([¢]3) Medical Records[;R432-100-34-];

([¢]4) Maintenance[;R432-100-38-];

([e]l5) Housekeeping[;R432-100-37]; and

([f16) Emergency and Disaster Plans[;R432-100-39].

R432-104-[12]13. Penalties.

Any person who violates any provision of this rule may be
subject to the penalties [enumerated-|in Sections 26-21-11,26-21-16,
and R432-3-7.[—and—be—punished—for —violation—of a—class—A

. ided in 2621 16.]

KEY: health care facilities

Date of Last Change: 2023 [August3;2016]

Notice of Continuation: September 2, 2020

Authorizing, and Implemented or Interpreted Law: 26-21-5; 26-
21-2.1; 26-21-20
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NOTICE OF PROPOSED RULE
TYPE OF RULE: Amendment

Rule or Section R657-19

Number:

Filing ID:
55189

Agency Information

1. Department: |Natural Resources

Wildlife Resources

Suite 2110

Department of Natural Resources
Street address: (1594 W North Temple

City, state and Salt Lake City, UT 84116

zip:

Mailing address: PO Box 146301

City, state and |Salt Lake City, UT 84114-6301
zip:

Contact persons:

Agency:
Room number:
Building:

Name: Phone: |[Email:

Staci Coons 801- stacicoons@utah.gov
450-
3093

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:
R657-19. Taking Nongame Mammals

3. Purpose of the new rule or reason for the change
(Why is the agency submitting this filing?):

This rule is being amended pursuant to Regional Advisory
Council and Wildlife Board meetings conducted annually
for taking public input and reviewing the Division of Wildlife
Resources' (DWR) rule pursuant to taking Nongame
Mammals.

4. Summary of the new rule or change (What does this
filing do? If this is a repeal and reenact, explain the
substantive differences between the repealed rule and the
reenacted rule):

The proposed amendments to this rule allows for authority
to be delegated to the State if Utah prairie dogs are
delisted by the U.S. Fish and Wildlife Service.

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

The proposed rule amendments allows for the delegation
of authority to be placed on the state if delisted by the
Federal Government, the DWR has determined that these
changes can be initiated within the current workload and
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resources of the DWR, therefore, the DWR does not
believe that these amendments would create a cost or
savings impact to the state budget or the DWR's budget
since the changes will not increase workload and can be
carried out with existing budget.

B) Local governments:

Since the proposed amendments are delegating authority
of a protected species this filing does not create any direct
cost or savings impact to local governments. Nor are local
governments indirectly impacted because this rule does
not create a situation requiring services from local
governments.

C) Small businesses ("small business" means a
business employing 1-49 persons):

The proposed rule amendments do not have the potential
to impact small businesses nor is a service required of
them to implement the rule amendments.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

The proposed rule amendments do not have the potential
to impact non-small businesses nor is a service required
of them to implement the rule amendments.

E) Persons other than small businesses, non-small
businesses, state, or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

The proposed rule amendments do not have the potential
to impact other persons, nor is a service required of them.
The amendments are changes to authority of a protected
species and do not result in a fiscal impact.

F) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

The DWR has determined that this amendment may not
create additional costs for those affected by Utah Prairie
Dogs or the delegation of authority to regulate them.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost |FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments
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Small $0 $0 $0
Businesses

Non-Small  [$0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal|$0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Benefits

Net Fiscal $0 $0 $0
Benefits

H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

After conducting a thorough analysis, it was determined
that this proposed rule amendment will not result in a
measurable fiscal impact to businesses. The Executive
Director of the Department of Natural Resources, Joel
Ferry, has reviewed and approved this fiscal analysis.

Citation Information
6. Provide citations to the statutory authority for the

rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Section 23-13-3  |Section 23-14-18 |Section 23-14-19

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY 03/10/2023
become effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.



Agency Authorization Information

Agency head |J. Shirley, Division |Date: |01/11/2023
or designee Director
and title:

R657. Natural Resources, Wildlife Resources.
R657-19. Taking Nongame Mammals.
R657-19-1. Purpose and Authority.

(1) Under authority of Sections 23-13-3,23-14-18, and 23-
14-19, this rule provides the standards and requirements for taking
and possessing nongame mammals.

(2) A person capturing any live nongame mammal for a
personal, scientific, educational, or commercial use must comply
with Rule R657-3 Collection, Importation, Transportation and
Subsequent Possession of Zoological Animals.

R657-19-7. Areas Open to Taking Utah Prairie Dogs -- Dates
Open --Limits on Number of Utah Prairie Dogs Taken.

(1) A person who obtains a valid certificate of registration
may take Utah prairie dogs only on private lands within the following
counties:

(a) Beaver;

(b) Garfield;

(c) Iron;

(d) Kane;

(e) Millard;

(f) Piute;

(g) Sanpete;

(h) Sevier;

(1) Washington; and

(j) Wayne.

(2) Taking of a Utah prairie dog on any land or by any
method, other than as provided in the valid certificate of registration,
including any public land, is a violation of state and federal law.

(3) Any person, who is specifically named on a valid
certificate of registration, may remove Utah prairie dogs, as provided
in the certificate of registration.

(4) The taking of any Utah prairie dog outside the areas
provided in this section is prohibited, except by division employees
while acting in the performance of their assigned duties.

(5) The taking of Utah prairie dogs is limited to the dates
designated on the certificate of registration. All dates are confined to
June 15 through December 31, except as provided in Subsection
R657-19-6(1)(b)(iii).

(6)(a) A person may take only the total number of Utah
prairie dogs designated in the certificate of registration, except as
provided in Subsection R657-19-6(1)(b)(iii).

(b) The total annual range-wide take of Utah prairie dogs
and the total annual take of Utah Prairie dogs on agricultural lands is
governed by federal law.

(c) If'the division determines that taking Utah prairie dogs
has an adverse effect on conservation of the species, taking shall be
further restricted or prohibited.

(7) _If Utah prairie dogs are delisted by the U.S. Fish and
Wildlife Service from the endangered or threatened species list or
authority over Utah prairie dogs is delegated to the state in certain
areas see Rule R657-70 for the division's regulations.

KEY: wildlife, game laws

Date of Last Change: 2023 [February7;2018]
Notice of Continuation: July 19, 2018
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Authorizing, and Implemented or Interpreted Law: 23-13-3; 23-
14-18; 23-14-19

NOTICE OF PROPOSED RULE
TYPE OF RULE: Repeal and Reenact

Rule or Section R926-3

Number:

Filing ID:
55191

Agency Information
1. Department: Transportation

Agency: Program Development
Room no.: Administrative Suite, 1st Floor
Building: Calvin Rampton Bldg

Street address: 4501 S 2700 W

City, state and |Taylorsville, UT 84129

zip:

Mailing address: PO Box 148455

City, state and Salt Lake City, UT 84114-8455
zip:

Contact person(s):

Name: Phone: [Email:

Leif Elder 801-
580-
8296

Becky Lewis 801-
965-
4026

James Palmer 801-
965-
4197

Lori Edwards 801-
965-
4048

Please address questions regarding information on this
notice to the agency.

lelder@utah.gov

blewis@utah.gov

jimpalmer@agutah.gov

loriedwards@agutah.gov

General Information
2. Rule or section catchline:
R926-3. Class B and Class C Road Funds

3. Purpose of the new rule or reason for the change
(Why is the agency submitting this filing?):

The current rule incorporates by reference the latest
Department of Transportation (Department) publication
"Regulations Governing Class B and Class C Road Funds'
dated September 11, 2015," and provides an Internet
address where the Regulations Governing Class B and
Class C Road Funds are found. The purpose of this
proposed change is to repeal the current rule, then reenact
the rule stating the regulations governing Class B and
Class C road funds within the rule and eliminates the need
for readers to refer to a document outside the rule.
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4. Summary of the new rule or change (What does this
filing do? If this is a repeal and reenact, explain the
substantive differences between the repealed rule and the
reenacted rule):

This repealed and reenacted rule (the proposed change)
creates an administrative structure that supports uniform
accounting of funds the Department distributes to counties
and municipalities to build and maintain Class B or Class
C roads or maintain Class D roads under the requirements
of Title 23, United States Code, relating to federal aid for
highway purposes. The Department cooperated with the
county governing bodies and the governing officials of the
cities and towns when drafting this rule.

This proposed change includes much of the substantive
controls the text contained in the Regulations Governing
Class B and Class C Road Funds, September 11, 2015
(the Regulations)," it differs from the Regulations in
several ways:

1) The primary focus of the proposed change is to allow
local highway authorities more control over how they
comply with state and federal requirements for receiving
Class B and Class C road funds and reduce the
Department's responsibility for enforcing those legal
requirements.

2) The proposed change also provides the local highway
authorities more detailed instruction on what they must do
to comply with state and federal requirements.

3) The regulations prohibit using Class B and Class C
road funds for building and maintaining alleys. The
proposed change adds a definition for "circulator alley”
taken from Section 72-1-102. Sections 72-3-104 and 72-
3-108 authorize using Class B and Class C road funds to
build or maintain circulator alleys effective May 12, 2020.
This proposed change authorizes using Class B and Class
C road funds to build or maintain circulator alleys.

4) The regulations make no reference to Class D roads.
The proposed change recognizes that local highway
authorities have authority to use Class B and Class C road
funds to maintain Class D roads.

5) The regulations require local highway authorities to
submit to the Department copies of numerous written
reports and spatial data files required by various statutes.
The proposed change authorizes local highway authorities
to make written reports, spatial data files and annual audits
available to the Department by such means as posting
these materials on an Internet webpage.

6) The regulations allow a local highway authority to install
gates or other restrictions on a Class B or Class C road,
but do not allow funding for the portion of a road that is
restricted by a locked gate or otherwise. This change
allows a local highway authority to restrict use of a road
temporarily or seasonally still be eligible to receive funding
for the gated or obstructed road.
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7) The proposed change allows local highway authorities
to self-certify that they spend Class B and C road funds
following applicable law, that they maintain a current map
that shows all the Class B and Class C roads within their
jurisdiction, and they make their funding credit requests
according to the road milage shown on the current road
maps.

8) While the proposed change looks to shift from
enforcement responsibility by the Department to self-
certification and compliance by the local highway
authorities, it still authorizes the Department to perform
spot audits under applicable law.

9) The regulations address a governing body of counties
and municipalities as the local authority. This proposed
change addresses these governing bodies as the local
highway authority.

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

The Department does not anticipate this repealed and
reenacted rule will cause a fiscal impact on the state's
budget. The Department already allocates Class B and
Class C road funds to local highway authorities following
the same regulatory framework outlined in this reenacted
rule. This rule moves the regulations included in the
Department publication Regulations Governing Class B
and Class C Road Funds dated September 11, 2015, to
this rule.

B) Local governments:

The Department does not anticipate this repealed and
reenacted rule will cause a fiscal impact on the budgets of
local governments. The Department already allocates
Class B and Class C road funds to local governments,
which this reenacted rule refers to as local highway
authorities following the same regulatory framework
outlined in this reenacted rule. This rule moves the
regulations included in the Department publication
Regulations Governing Class B and Class C Road Funds
dated September 11, 2015, to this rule.

C) Small businesses ("small business" means a
business employing 1-49 persons):

The Department does not anticipate this repealed and
reenacted rule will cause a fiscal impact on the budgets of
small businesses because it does not apply to them.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

The Department does not anticipate this repealed and
reenacted rule will cause a fiscal impact on the budgets of
non-small businesses because it does not apply to them.
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E) Persons other than small businesses, non-small
businesses, state, or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

The Department does not anticipate this repealed and
reenacted rule will cause a fiscal impact on the budgets of
persons other than small businesses, non-small
businesses, or state or local government entities because
it does not apply to them.

F) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

This proposed change does not affect persons. This
proposed repealed and reenacted rule applies only public
entities and public entities are not persons.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost |FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal |$0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small  |$0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Benefits

Net Fiscal |$0 $0 $0
Benefits
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H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The Executive Director of the Department of
Transportation, Carlos M. Braceras, PE, has reviewed and
approved this fiscal analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Section 72-2-109

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY 03/10/2023
become effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.

Agency Authorization Information

Agency head |[Carlos M. Date: |01/05/2023
or designee Braceras, PE,
and title: Executive Director

R926. Transportation, Program Development.
[R926-3—ClassB-and-Class-C Road Funds.
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R926-3. Class B or Class C Road Funds.
R926-3-1. Authority and Purpose.
(1) Authority.  Section 72-2-109 directs the Utah

NOTICES OF PROPOSED RULES

(b) Local highway authorities may use class B or class C
road funds to purchase equipment and machinery to construct and
maintain class B or class C roads and related facilities.

Department of Transportation, in cooperation with the governing
bodies of Utah's counties and municipalities, to make administrative

rules providing for uniform accounting of funds to be expended upon
class B or class C roads as required by the federal government under

United States Code, Title 23, relating to federal aid for highway

(c) Local highway authorities may allow class B or class
C road funds to accumulate until sufficient funds are available for
more extensive road projects by investing the funds in accordance

with Title 51, Chapter 7, State Money Management Act. Local
highway authorities shall credit interest earned on their invested class

purposes.
(a) Section 72-3-103 authorizes Utah counties to spend

B or class C road funds to their class B or class C road fund accounts.
(d) When Local highway authorities accept an allocation

funds allocated from the Transportation Fund under rules made by

of class B or class C road funds, they agree to use the funds according

the Department to construct and maintain class B roads in each

to applicable law. If a local highway authority fails to comply with

county.
(b) Section 72-3-104 authorizes Utah municipalities to

spend funds allocated to them from the Transportation Fund under

applicable law regarding using class B or class C road funds, the local
highway authority has breached the agreement and has violated Rule
R926-3.

rules made by the Department to construct and maintain class C roads

(e) If a local highway authority fails to comply with

within the corporate limits of each municipality.
() Subsection 72-2-110(2) allows counties and

applicable law regarding the use of class B or class C road funds, the
Department has the authority to withhold future allocations of class

municipalities to use some class B and class C road funds to maintain
class D roads.

(2) Purpose. This rule creates an administrative structure
that provides uniform accounting of funds the Department allocates

to counties and municipalities to build and maintain class B or class
C roads or maintain class D roads.

R926-3-2. Definitions.
(1)  "Alley" means a publicly owned passageway,

B or class C funds until the local highway authority demonstrates that
it has complied with applicable law, including Rule R926-3.

(2) Accounting, Annual Audits, and Reports.

(a) Local highway authorities shall follow the
requirements of Title 51. Chapter 2a, Accounting Reports from

Political Subdivisions, Interlocal Organizations, and Other Local
Entities Act.

(b) Local highway authorities that receive class B or class
C road funds shall cause an audit, review, compilation, or fiscal report

regardless of width, established more as a necessary convenience for

to be made by a competent certified public accountant of their

adjoining property owners than for use as a public highway, road, or

accounts through which class B or class C road funds are received

street regularly traveled by motor vehicles. Alleys are typically used
for garbage collection, access to residential garages, and rear
entrances to commercial establishments.

(2) "Circulator Alley" means the same as that term is

and spent at least once annually.
(c) Local highway authorities shall provide access to

reports generated by annual audits, reviews, compilations, or fiscal
reports required by Subsection R926-3-3(2)(a) to the Department

defined in Section 72-1-102.
(3) "Class B roads" means roads as described by Section

within six months of the close of their fiscal year.
(d) Local highway authorities shall annually provide the

72-3-103.

(4) "Class C roads" means roads as described by Section
72-3-104.

(5) "Class D roads" means roads as described by Section

Department with access to sufficiently detailed information to show

which projects and roads are utilizing class B or class C road funds.
(e) If a local authority performs work by force account as

authorized in Section 72-6-109, the local highway authority shall

72-3-105.
(6) "Funds," "funding," or "class B or class C road funds"
means money the Legislature allocates to counties and municipalities

account for the costs of the project following Section 72-6-109.

R926-3-4. Uses for Funding.

to use for building, designing, or maintaining class B or class C roads
and maintaining class D roads.

(7) _"Local highway authority" means the legislative,
executive, or governing body of a county, municipality, or other local
board or body having jurisdictional authority under Title 72, Chapter
3, Highway Jurisdiction and Classification Act.

(8) "Other roads" means roads with a surface-type other

1) Determination of Authorized Uses. The Department
shall determine how local highway authorities may spend class B or

class C road funds as the Legislature directs and consistent with
applicable law. A local highway authority may not violate applicable

state or federal law when expending class B or class C road funds.
(2) Local highway authorities may only spend class B or
class C road funds for the following purposes:

than paved or gravel, usually dirt.

R926-3-3. Requirements and Procedures for Expenditure of

(a) to construct and maintain eligible class B or class C
roads and to maintain class D roads;
(b) to install and maintain traffic and pedestrian safety

Funds.
(1) Expenditure of Funds, Generally. Local highway

devices, including:
(i) sidewalks;

authorities may only spend class B or class C road funds in

(ii) curb and gutter on eligible class B or class C roads and

accordance with the requirements of applicable state law, federal law,
and Rule R926-3.

(a) Local highway authorities may spend class B or C road

state highways:
(iii) traffic signals, including necessary control devices,

enclosures, electrical service equipment, and support structures;

funds to design, construct, or maintain eligible class B or class C

(iv) traffic signs, including associated lighting, electrical

roads and related facilities and to maintain class D roads.
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(v) street lighting, including necessary electrical service

(3) Distributions. The Department shall distribute class B

equipment and support structures;

(vi) bicycle facilities in the highway right-of-way;

(c) to procure, lease, or rent equipment used to construct
and maintain class B or class C roads or to maintain class D roads;

(d) for design, engineering, or administration work directly
related to road maintenance and construction of class B or C roads or
to maintain class D roads;

(e) for future reimbursement of other funds for class B or

or class C road funds to local highway authorities based on their
centerline mileage totals included in the most recent map and mileage

report submitted to the Department. By accepting class B and C road
funds from the Department, a local highway authority certifies that

its most recent map and mileage report is accurate.

R926-3-7. Funding Eligibility Requirements for Class B Roads
and Class C Roads.

class C road construction projects;

(f) _to acquire highway rights of way:;

(g) to build fencing and cattle guards associated with class
B or class C roads;

(h) to meet match requirements for federal match funding;

or

(i) to appropriate investment to gain value, provided net

(1) Jurisdiction and Control. Roads that are eligible for
class B or class C road funding shall be under the jurisdiction and
control of a county or municipality. In addition, a road that is located
on property under the jurisdiction and control of a federal agency is
eligible for class B and C road fund expenditures if the road is:

(a) constructed or maintained by a local highway authority
under an agreement with the appropriate federal agency as described

gains remain in the fund and are spent for authorized use.
(3) Leasing Equipment. Equipment purchased with class

in Section 72-3-103 for a class B road, or Section 72-3-104 for a class
C road; or

B or class C road funds may be leased from a local highway authority

(b) maintained by a local highway authority and meets the

to another public entity using the schedule of equipment rates posted

on the Federal Emergency Management Agency, or FEMA website
at, https://www.fema.gov/schedule-equipment-rates.

(4) Emergency Use. A local highway authority may use
equipment purchased with class B or class C road funds for purposes

R.S. 2477 right-of-way requirements described in Section 72-5-302.
(2) Maintenance. Local highway authorities shall maintain
roads for which they receive class B or class C road funds to a

minimum standard or higher for public travel by conventional two-
wheel drive passenger vehicles under normal conditions. The

not otherwise authorized by Rule R926-3 in an emergency to make

repairs and prevent further damage.
(5) Multiple-Use Facilities. Local highway authorities

minimum standard shall include keeping the traveled way free from
obstructions _including excessive high centers, overgrowth

vegetation, and washouts. Roads classified as a surface-type of

may construct multiple-use facilities by mixing funds on a

"other" shall be graded as necessary to meet this requirement.

proportional basis, including constructing road maintenance
buildings, storage sheds, and yards.

(6) R.S. 2477 Issues. Class B or class C road funds may
be used to pay the costs of asserting, defending, or litigating R.S.

(3) Gates and Obstructions. Unlocked gates are permitted

on eligible roads only if approved by the governing body for a county

or a municipal road. However, a governing body may gate or obstruct
a road temporarily or seasonally, and the local highway authority

24717 issues as authorized by Section 72-2-110.
(7) Non-Permissible Uses. Non-Permissible uses of class

shall still be eligible to receive funding for the gated or obstructed
road. Local highway authorities shall submit to the Department

B and class C road funds include the following:

(a) non-road uses;

(b) police costs;

(c) to pay for the rental of equipment of a type that the local
highway authority previously purchased with class B and class C

information regarding gated roads drivers shall pay a toll or fee to use
for approval, so the Department can determine whether such roads
qualify for class B or class C road funds. The restricted portion of

roads that local highway authorities eliminate the public from using
by placing a permanent obstruction, such as a locked gate, are

road funds; or
d) except for circulator alleys in municipalities as
authorized by Section 72-3-104, to build or maintain alleys.

R926-3-5. Oversight and Accountability.
Audits. The Department may conduct audits to ensure

ineligible for class B or class C funding.

4) Restrictive Signing. A local highway authority may not
use class B or class C funding for a road or portion of a road that
includes signage intended to restrict public use, including:

(a) a sign that implies that the road is private or that it may
be used only by authorized personnel; or

local highway authorities claim or use class B or class C road funds

(b) a sign posted on an unlocked gate across a public road

in accordance with this Rule R926-3 as authorized by Section 72-3-

or posted on a gatepost on either side of the gate that reads "NO

104 and other applicable laws.

R926-3-6. Self-Certification.
(1) Funds. By accepting class B and C road funds from

TRESPASSING," "PRIVATE PROPERTY," "KEEP OUT," or uses
any language or symbol that implies public travel beyond that point
is prohibited. These signs may be posted on fences that run parallel
to a public road.

the Department, a local highway authority certifies and agrees that it

(5) Public or Municipal Park and Cemetery Roads.

shall spend class B and class C road funds according to Rule R926-

A local highway authority may use class B or class C

3. Title 72, Chapter 2, the Transportation Finances Act; and any other

funding for roads leading to a public park or cemetery. However, a

applicable state and federal law.

(2) Maps. A local highway authority shall maintain a

current map of roads within its jurisdiction, regardless of
classification. A local highway authority shall update this map when

local highway authority may not use class B or class C funding for a
road inside of the park or cemetery unless the road serves as a

thoroughfare that carries traffic to other destinations.
(6) Addition of New Mileage.

it adds or abandons a road within its jurisdiction. This map shall be

New roads shall be accepted for maintenance by the local

in a publicly accessible format and made available to anyone upon

highway authority and open to traffic before they can be included as

request.
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(7) Temporary Closure.
Eligible roads shall always remain open to public travel.

NOTICES OF PROPOSED RULES

municipality. For a road that has been designated by a county as a
county road in accordance with Section 17-50-305, a county does not

Exceptions for construction, temporarily unsafe conditions, seasonal

need municipal approval to claim funding credit for an eligible class

closure, or curfew restrictions are allowed.

(8) Funding Credit.

(1) Taking into consideration funding credits as outlined in
Subsection R926-3-7(8), the Department shall allocate class B or
class C road funds to local highway authorities for the eligible county
and municipal roads they maintain.

(2) Subiject to the following provisions, a county may claim
funding credit for eligible roads that the county maintains in an
adjoining county:

(a) because a county has the authority to determine which

roads within its boundary are designated as class B roads, a county
does not have the authority to designate a road outside its boundary

B road that is inside a municipality.
(4) Each local highway authority shall take the necessary

measures to disclose eligible centerline mileage and ensure that the
mileage the local highway authority claims for funding credit does
not overlap with a bordering entity claiming funds for the same
mileage.

R926-3-8. Formula for Apportioning Funds Available for Use on
Class B or Class C Roads.

The Department shall calculate the portion of class B and
class C road funds each county and municipality shall receive in
accordance with Section 72-2-107 using the formula available on the

as a class B road;

b) by default, a county shall receive funding credit for
eligible class B road mileage within its boundaries;

(c) a county may only receive class B funding credit for an

Department's website here, https://www.udot.utah.gov/connect/
business/public-entities/local-government-program-assistance/, and
that amount shall be electronically transferred into individual local
authority accounts in the Public Treasurer's Investment Fund.

eligible class B road or road segment it maintains in an adjoining
county if the adjoining county approves; and

(d) a county retains jurisdiction and control of class B
roads within its boundaries, regardless of any funding credit being

received for roads by adjoining counties that maintain the roads.
3) Subject to the approval of a municipality, a county ma

claim funding credit for an eligible road maintained by the county
that is inside a municipality designated as a class C road by the

KEY: transportation policy, highway finances, highway, roads
Date of Last Change: 2023[October12;2016]

Notice of Continuation: August 14,2021

Authorizing, and Implemented or Interpreted Law:

109[72-2-107-through-72-2-10]

72-2-

End of the Notices of Proposed Rules Section
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NOTICES OF
CHANGES IN PROPOSED RULES

After an agency has published a PROPOSED RULE in the Utah State Bulletin, it may receive comment that requires the
PROPOSED RULE to be altered before it goes into effect. A CHANGE IN PROPOSED RULE allows an agency to respond
to comments it receives.

As with a PROPOSED RULE, a CHANGE IN PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides
summary information about the CHANGE IN PROPOSED RULE including the name of a contact person, anticipated cost
impact of the rule, and legal cross-references.

While the law does not designate a comment period for a CHANGE IN PROPOSED RULE, it does provide for a 30-day
waiting period. An agency may accept additional comments during this period and, at its option, may designate a
comment period or may hold a public hearing. The 30-day waiting period for CHANGES IN PROPOSED RULES published
in this issue of the Utah State Bulletin ends March 03, 2023.

Following the RULE ANALYSIS, the text of the CHANGE IN PROPOSED RULE is usually printed. The text shows only those
changes made since the PROPOSED RULE was published in an earlier edition of the Utah State Bulletin. Additions
made to the rule appear underlined (example). Deletions made to the rule appear struck out with brackets
surrounding them ([example]). Arow of dots in the text between paragraphs (....... ) indicates that unaffected text,
either whole sections or subsections, was removed to conserve space. If a CHANGE IN PROPOSED RULE is too long to
print, the Office of Administrative Rules may include only the RULE ANALYSIS. A copy of rules that are too long to print
is available from the agency or from the Office of Administrative Rules.

From the end of the 30-day waiting period through June 01, 2023, an agency may notify the Office of Administrative
Rules that it wants to make the CHANGE IN PROPOSED RULE effective. When an agency submits a NOTICE OF EFFECTIVE
DATE for a CHANGE IN PROPOSED RULE, the PROPOSED RULE as amended by the CHANGE IN PROPOSED RULE becomes
the effective rule. The agency sets the effective date. The date may be no fewer than 30 days nor more than 120
days after the publication date of the CHANGE IN PROPOSED RULE. If the agency designates a public comment period,
the effective date may be no fewer than seven calendar days after the close of the public comment period nor more
than 120 days after the publication date. Alternatively, the agency may file another CHANGE IN PROPOSED RULE in
response to additional comments received. If the Office of Administrative Rules does not receive a NOTICE OF
EFFECTIVE DATE or another CHANGE IN PROPOSED RULE by the end of the 120-day period after publication, the CHANGE
IN PROPOSED RULE filing, along with its associated PROPOSED RULE, lapses.

CHANGES IN PROPOSED RULES are governed by Section 63G-3-303, Rule R15-2, and Sections R15-4-3, R15-4-4,
R15-4-5b, R15-4-7, R15-4-9, and R15-4-10.

The Changes in Proposed Rules Begin on the Following Page
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NOTICE OF CHANGE IN PROPOSED RULE

Rule or Section R315-101 Filing ID: 54864
Number:

Date of Previous |10/01/2022

Publication:

Agency Information
1. Department: |Environmental Quality

Agency: Waste Management and Radiation

Control, Waste Management
Building: MASOB
Street address: (195 N 1950 W

City, state and Salt Lake City, UT 84116

zip:

Mailing address: |[PO Box 144880

City, state and Salt Lake City, UT 84114-4880
zip:

Contact persons:

Name: Phone: |[Email:

Tom Ball 801- tball@utah.gov
536-
0251

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:

R315-101. Cleanup Action and Risk-Based Closure
Standards

3. Reason for this change (Why is the agency submitting
this filing?):

Rule R315-101 is being amended to include the most up-
to-date methods and procedures being used by industry to
conduct cleanups of contaminated sites and risk
assessments based on EPA guidance. Based on
comments received during the comment period for the
amendment, the changes discussed in Box 4 below are
being made to the proposed rule.

4. Summary of this change (What does this filing do?):

To allow flexibility in determining the exposure point
concentration, Subsection R315-101-5(f)(4)(iii) has been
amended to provide additional clarity.

The word "inhalation" has been removed from Subsection
R315-101-5(j)(10)(ii)(B).

The definition of "Adverse Effect" found in Subsection

R315-101-13(e) has been revised to add "or humans," and
reference contaminants of concern.
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Subsection R315-101-7(j) has been amended to include
"vapor barriers" in the list of example engineering controls.

The definition of "Cleanup" found in Subsection R315-101-
13(l) has been revised to include monitored natural
attenuation.

In addition to the changes listed above formatting,
typographical, and grammatical errors have been
corrected.

(EDITOR'S NOTE: The original proposed amendment
upon which this change in proposed rule (CPR) was based
was published in the October 1, 2022, issue of the Utah
State Bulletin, on page 84. Underlining in the rule below
indicates text that has been added since the publication of
the proposed rule mentioned above; strike-out indicates
text that has been deleted. You must view the CPR and
the proposed amendment together to understand all of the
changes that will be enforceable should the agency make
this rule effective.)

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

It is not anticipated that there will be any cost or savings to
the state budget due to this rule amendment. There will
be no change to the procedures and manpower used by
the state to review risk assessments and cleanup plans
that are based on the amended rule. Any state agencies
that may be or may need to perform cleanups or risk
assessments would be required to do so under the existing
rule. This amendment does not add any requirements to
this rule that would increase costs, nor does it remove any
requirements that would decrease costs.

B) Local government:

It is not anticipated that there will be any cost or savings to
local governments due to this rule amendment. Any local
governments that may be or may need to perform
cleanups or risk assessments would be required to do so
under the existing rule. This amendment does not add any
requirements to this rule that would increase costs, nor
does it remove any requirements that would decrease
costs.

C) Small businesses ("small business" means a
business employing 1-49 persons):

It is not anticipated that there will be any cost or savings to
small businesses due to this rule amendment. Any small
businesses that may be or may need to perform cleanups
or risk assessments would be required to do so under the
existing rule. This amendment does not add any
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requirements to this rule that would increase costs, nor
does it remove any requirements that would decrease
costs.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

It is not anticipated that there will be any cost or savings to
non-small businesses due to this rule amendment. Any
non-small businesses that may be or may need to perform
cleanups or risk assessments would be required to do so
under the existing rule. This amendment does not add any
requirements to this rule that would increase costs, nor
does it remove any requirements that would decrease
costs.

E) Persons other than small businesses, non-small
businesses, or state or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

It is not anticipated that there will be any cost or savings to
persons other than small businesses, non-small
businesses, state, or local government entities due to this
rule amendment. Any persons other than small
businesses, non-small businesses, state, or local
government entities that may be or may need to perform
cleanups or risk assessments would be required to do so
under the existing rule. This amendment does not add any
requirements to this rule that would increase costs, nor
does it remove any requirements that would decrease
costs.

F) Compliance costs for affected persons:

Because this is an amendment to an existing rule and the
changes to this rule do not significantly change how
cleanups and risk assessments are conducted under this
rule it is not anticipated that the compliance costs for
affected persons will change due to the rule amendments.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small  |$0 $0 $0
Businesses
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Other $0 $0 $0
Persons

Total Fiscal |$0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Benefits

Net Fiscal[$0 $0 $0
Benefits

H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The Executive Director of the Department of

Environmental Quality, Kimberly D. Shelley, has reviewed
and approved this fiscal analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Section 19-6-105 |Section 19-6-106

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY become 03/13/2023
effective on:

NOTE: The date above is the date the agency anticipates
making the rule or its changes effective. It is NOT the
effective date.

Agency Authorization Information

Agency head |Douglas J. Date: 01/12/2023
or designee Hansen, Division
and title: Director
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R315. Environmental Quality, Waste Management and
Radiation Control, Waste Management.

R315-101. Cleanup Action and Risk-Based Closure Standards.
R315-101-1. Purpose, Applicability.

(a) Purpose. Rule R315-101 establishes information
requirements to support risk-based cleanup and closure standards at
sites for which remediation, including removal of hazardous
constituents to background levels is not the remediation objective.
The procedures in Rule R315-101 also provide for continued
management of sites for which risk-based clean closure standards are
not met.

(b) Applicability.

(1) Rule R315-101 applies to any responsible party, or
other interested party on a voluntary basis, such as a prospective
purchaser, a lending institution, or land developer, involved in
management of a site contaminated with hazardous waste, hazardous
constituents, or other contaminants, as determined by the director.
Rule R315-101 does not apply to a site that has been or will be
cleaned to background levels of constituents.

(2) In the event of a release of hazardous waste or material
that, when released, becomes a hazardous waste, the requirements of
Rule R315-101 apply if the responsible party fails to clean up the
released material and any residue or contaminated soil, water, or
other material resulting from the release, as required by Section
R315-263-31. The requirements of Section R315-263-31 shall be
considered met if:

(1) the level of cumulative risk present at the site is less
than or equal to 1 x 1076 for carcinogens and the hazard index is less
than or equal to one for non-carcinogens based on a risk assessment
conducted assuming the land use exposure scenario defined in
Subsection R315-101-5(g)(1);

(i) the director determines that ecological effects are
insignificant based on the approved assessment conducted in
accordance with Subsection R315-101-5(j); and

(iii) the director determines that current and potential
future impacts to groundwater are insignificant in accordance with
Subsection R315-101-5(f)(8).

(3) The responsible party of a hazardous waste
management site shall meet the requirements of Sections R315-265-
110 through R315-265-120 or Sections R315-264-110 through R315-
264-120, as applicable, before implementation of any activities
described in Rule R315-101.

(4) The requirements of Subsections R315-270-1(c)(5) and
R315-270-1(c)(6) shall be considered met for a hazardous waste
management unit or solid waste management unit if:

(1) the level of risk, cumulative, present at the site is less
than or equal to 1 x 10 for carcinogens and a hazard index of less
than or equal to one for non-carcinogens, based on the risk
assessment conducted, assuming the land use exposure scenario
defined in Subsection R315-101-5(g)(1);

(i) the director determines that ecological effects are
insignificant based on the approved assessment conducted in
accordance with Subsection R315-101-5(j); and

(iii) the director determines that current and potential
future impacts to groundwater are insignificant in accordance with
Subsection R315-101-5(f)(8).

(5) If these risk criteria are met, a request for a risk-based
clean closure in accordance with Subsection R315-101-7(a) may be
submitted to the director for review and approval.
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(6) If the level of risk, cumulative, present at the site is
greater than the limits defined in Subsection R315-101-1(b)(2) or
R315-101-1(b)(4) or the director determines that ecological effects
may be significant in accordance with Subsection R315-101-5()), or
current and potential future impact to groundwater is significant in
accordance with Subsection R315-101-5(f)(8), then a risk-based
clean closure shall not be granted. Either corrective action, as
determined in accordance with Section R315-101-6 and as defined in
Subsection R315-101-13(u), appropriate site management as defined
in Subsection R315-101-13(f) and as determined in Subsections
R315-101-7(b) and R315-101-7(c), or both, shall be required.

(c) For determination of appropriate corrective action at a
site, the following criteria shall be considered in order of importance:

(1) the impact or potential impact of the contamination on
human health;

(2) the impact or potential impact of the contamination on
the environment;

(3) the technologies available for use in cleanup; and

(4) economic considerations and cost-effectiveness of
cleanup options.

(d) The responsible party shall follow applicable guidance
documents, including Utah and federal risk assessment guidance and
methods approved by the director, as set forth in Rule R315-101.

R315-101-2. Stabilization of Releases.

(a) The responsible party shall immediately take
appropriate action to stabilize the site either through source removal
or source control. If the director determines that the action taken is
insufficient to meet the requirements of Section R315-263-30, the
responsible party shall submit a work plan, pursuant to Subsection
R315-101-2(b), to the director for approval within 60 days of
receiving notice from the director.

(b) The work plan shall:

(1) define the scope of work to be performed;

(2) include a description of the interim measures and other
corrective actions to be taken; and

(3) include a description of how the plan shall meet the
criteria of source removal or source control.

(c) The responsible party shall implement the work plan in
accordance with the schedule contained in the approved plan. The
responsible party shall implement interim measures or other
corrective actions as approved. If the responsible party fails to take
the measures required for stabilizing the site, the director may request
the executive director of the Department of Environmental Quality to
take abatement and cost recovery actions as provided in Sections 19-
6-301 through 19-6-326 of the Utah Hazardous Substances
Mitigation Act.

R315-101-3. Principle of Non-degradation.

(a) When closing or managing a contaminated site that has
been stabilized in accordance with Section R315-101-2, the
responsible party shall, to the extent practicable in accordance with
Subsection R315-101-1(c), not allow the mass of contaminants in the
source area to increase. Levels of contamination in groundwater,
regardless of quality, shall not increase beyond the existing levels of
contamination at a site when the responsible party has defined the
nature and extent of contamination pursuant to Section R315-101-4.
Consideration will be given to naturally occurring variations in
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groundwater contaminant concentrations, natural groundwater flow,
and dispersion.

(b) The responsible party shall demonstrate compliance
with Subsection R315-101-3(a) by submitting appropriate sampling
or other data as may be required by the director.

(c) If at any time the level of contamination increases to a
significant level, as determined by the director on a case-by-case
basis, the responsible party shall take action, as determined by the
director, such as source removal or source control, to prevent further
degradation of groundwater. A work plan addressing interim action
or other corrective action to mitigate the situation shall be submitted
to the director for review and approval.

R315-101-4.
Documentation.

(a) Purpose. The intent of a site investigation or
characterization is to define the nature and extent of all impacted
environmental media, whether on-site or off-site. A phased approach
to site characterization may be conducted as applicable on a case-by-
case basis. These data shall be collected as part of an initial site
investigation to define the nature and extent of potential
contamination. The known or suspected history of past or current
operations at the facility, in any environmental media shall be
considered. Site characterization may also include data collected to
demonstrate efficacy of a corrective action remedy pursuant to
Section R315-101-6. Before the collection of any data that shall be
used in a site characterization, corrective action, or post-remedial
corrective action risk assessment, the responsible party shall develop
and submit a work plan to the director for review and approval. The
work plan shall include the following:

(1) Sampling and analysis plan specifying methods and
procedures to be used for data collection and analysis as outlined in
Section R315-261-1090, Appendix I, and in "Test Methods for
Evaluating Solid Waste, Physical/Chemical Methods" EPA
Publication SW-846, available at the US EPA Hazardous Waste Test
Methods/SW-846 website:

(i) samples shall be analyzed by a Utah certified laboratory
using procedures and methods in accordance with "Test Methods for
Evaluating Solid Waste, Physical/Chemical Methods" EPA
Publication SW-846, available at the US EPA Hazardous Waste Test
Methods/SW-846 website;

(i1) analysis not available in Utah or methods not contained
in Subsection R315-101-4(a)(1)(i) may be reviewed and approved by
the director; and

(iii) documentation for laboratory work shall include the
data accompanied by quality assurance and quality control measures
taken in accordance with current environmental laboratory standards
for a level III data package, or other QA/QC data level as determined
by the director on a site-specific basis.

(2) Representative proposed media sample locations with
depths, sample analytes and justification that the proposed sampling
is sufficient to define the nature and extent of contamination:

(i) surface soil is defined as surface or zero to a maximum
of six inches below ground surface, or as determined on a case-by-
case basis; and

(i1) subsurface soil[s] is defined as greater than six inches
below ground surface, or as determined on a case-by-case basis.

3) Conceptual site model for a site-specific
characterization, identifying and showing potential primary source

Site Characterization, Data Collection and
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areas, media of concern, contaminant release mechanism, receptors
of interest, exposure pathways and possible contaminant migration
pathways, including the following media as applicable based on
current site conditions:

(i) sediments;

(ii) soil;

(iii) biota;

(iv) groundwater;

(v) surface water; and

(vi) air.

(4) Data quality objective process steps related to the
implementation of the sampling and analysis plan in accordance with
"Guidance on Systematic Planning Using the Data Quality
Objectives  Process,"” EPA QA/G-4, EPA/240/B-06/001, as
incorporated by reference in Section R315-101-12.

(5) Quality assurance project plan for field procedures,
chain-of-custody and laboratory analytical methods to be used for the
sampled media.

(6) Field quality assurance and quality control procedures
to characterize and dispose of any site investigation derived waste in
an appropriate manner, including a plan for decontamination
procedures, field instrument calibration procedures, any standard
operating procedures and other relevant documentation.

(b) Background levels. Based on the site characterization
sampling results, the responsible party may determine or propose
background levels of suspected hazardous constituents and may
follow or consider procedures in the Soil Background and Risk
Guidance document available on the Interstate Technology
Regulatory Council website. The constituent list may be based on
the inventory as determined in Subsection R315-101-4(c)(5) in media
of concern, including[3]: sediments, soil, groundwater, surface water,
and air that are representative of the site.

(c) Additional information. The following additional
information shall be collected to characterize the site and to define
site boundaries and areas of contamination:

(1) adescription of the site, including legal boundaries;

(2) historical land use and ownership of the site, including
existing aerial photos of the site through time if requested by the
director;

(3) topographical and other relevant maps of sufficient
detail, scale, and accuracy to depict and locate each past and current
physical structure including any buildings and waste activities at the
site;

(4) information and maps of sufficient detail, scale, and
accuracy to describe regional, local, and site geology, surface water,
groundwater and groundwater quality, drainage features and other
hydrogeological conditions;

(5) an inventory of each current and past waste stream
managed at the site, hazardous waste management units, areas of
concern and solid waste management units at the site, including
process descriptions, amounts and types of waste generated and
disposed and suspected contamination source information;

(6) location and boundaries of areas of concern including
any hazardous waste management units and solid waste management
units;

(7) any past sampling results, and an inventory of any
releases, discharges and spills;

(8) available information such as reports and data on any
previous corrective actions; and
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(9) alist of all off-site property owners whose property has
been or may have been affected by the release of contaminants for
which the responsible party is responsible. This list shall include the
name and address of each property owner and shall identify the
current land use of each property.

(d) Petroleum wastes and total petroleum hydrocarbon.

At sites where petroleum wastes may be present, the media
samples shall be analyzed for volatile organic compounds, semi-
volatile organic compounds including Poly[—A]aromatic
Hydrocarbons (PAHs), and total metals.

(e) The responsible party may propose other analytical
suites for the impacted media for review and approval by the director.
This shall include Polychlorinated Biphenyls (PCBs), dioxins and
furans, and any other emerging contaminant of concern, as
determined on a case-by-case basis, based on the history of the site
and activities.

(f) Relevant information gathered in Subsections R315-
101-4(a) through R315-101-4(e) shall be submitted in a site
characterization report to the director for review and approval. In
addition, the site characterization report shall include:

(1) site location, legal description and objectives of the site
investigation;

(2) methodology and field activities completed, including
the handling of any site investigation derived wastes;

(3) maps of sufficient detail and accuracy to depict waste
management units, areas of contamination, nature and extent of
contamination, topography, geology, groundwater quality, and
potentiometric surface;

(4) site and regional geological, hydrogeological, and
hydrological descriptions;

(5) a detailed discussion of any areas of contamination
found during the site characterization field work;

(6) listing and concentrations of any historic and current
hazardous constituents identified in Section R315-101-4;

(7) background levels of hazardous constituents, including
details of statistical methods used to analyze the data gathered, if
applicable;

(8) the hazardous constituents identified in accordance
with Subsections R315-101-4(f)(6) and R315-101-4(f)(7) shall be
known as contaminants of interest;

(9) descriptions of historic and current releases of
hazardous constituents and expected extent of migration from the
areas of contamination;

(10) deviations from the approved site characterization
work plan and the sampling and analysis plan;

(11) discussion of the evaluated potential exposure
pathways including groundwater, surface water, sediments, surface
and subsurface soils and air;

(12) a summary outlining the completion of data quality
objectives, completed analytical request forms for each analysis
performed reported on dry-weight basis, actual sampling locations
and depths with justification for variations to the approved sampling
and analysis plan, any statistical analysis performed if completed,
and quality assurance and quality control results and analytical data
validation report in accordance with current environmental
laboratory standards for a level II data package, or other QA/QC data
level, as determined by the director on a site-specific basis;
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(13) revised conceptual site model identified in Subsection
R315-101-4(a)(3) based on the information presented in the final site
characterization report; and

(14) conclusions and recommendations for additional site
work and applicable supporting documentation, including figures,
tables, and appendices.

(15) Groundwater, on-site or off-site, shall be considered
impacted if contaminant levels are above screening levels as defined
in Subsection R315-101-5(f)(1)(vii) or maximum contaminant
levels.

(g) Additional site characterization data shall be collected
after corrective action or other remedial actions. The confirmation
data shall be used to support a closure risk assessment.

R315-101-5. Human Health and Ecological Risk Evaluation
Criteria and Risk Assessment.

(a) When conducting the risk assessment, the responsible
party shall use the conceptual site model, as defined in Subsection
R315-101-13(0) and as described in Subsection R315-101-4(a)(3) or
R315-101-4(f)(13), as applicable, and shall use applicable site
characterization or confirmation data. For the areas of contamination
as defined in Subsection R315-101-13(g), the following shall be
included when conducting the risk assessment:

(1) identification, concentration, and distribution of any
suspected hazardous constituents identified in Section R315-101-4
and defined as contaminants of interest in Subsection R315-101-
4(f)(8);

(2) fate of contaminants of interest and any pathways and
transport of contaminants of interest;

(3) any potential exposure routes;

(4) human receptors; and

(5) ecological receptors.

(b) General Human Health Risk Assessment Methodology.

(1) A risk assessment shall be conducted once the nature
and extent of contamination has been adequately defined or
corrective action completed. The risk assessment may be performed
for impacted media by choosing either a Tier 1 approach in
accordance with Subsection R315-101-5(f) or a Tier 2 risk
assessment process in accordance with Subsection R315-101-5(g).
Tier 1 shall be a screening risk assessment and Tier 2 shall be a
refined risk assessment that may include site-specific exposure
assumptions and allowance [fer]of alternative approaches, such as a
Monte Carlo exposure risk analysis, probabilistic risk assessment. If
excess risks are noted for the Tier 1 assessment, a Tier 2 assessment
is required.

(2) The concentration term for each medium and for each
contaminant of interest identified in Section R315-101-4 and
Subsection R315-101-4(f)(8) and determined to be a contaminant of
potential concern following comparison to background shall be
evaluated using either the maximum detected concentration or an
upper confidence limit as derived using the US EPA ProUCL
program.

(3) The fate, pathways, and transport of contaminants of
interest identified in Section R315-101-4, defined in Subsection
R315-101-4(f)(8), and determined to be a contaminant of potential
concern following comparison to background, shall be evaluated
using the conceptual site model developed pursuant to Subsection
R315-101-4(a)(3) or R315-101-4()(13), as applicable and approved
by the director.
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(c) The exposure scenarios identified in the conceptual site
model shall be estimated using reasonable maximum exposure
parameters and shall be based on both current and potential future
anticipated land use and receptors defined in Subsections R315-101-
5(g)(1) and R315-101-5(g)(2).

(d) The conceptual site model shall include a determination
as to whether or not each of the following pathways is complete under
both current and anticipated future conditions. Risks shall be
quantified for those receptors where exposure pathways have a
reasonable potential for being complete unless it may be
demonstrated that the risk is less significant when compared to other
quantified receptor risks.

(1) Potential exposure pathways for surficial soils include:

(i) leaching to groundwater;

(i) migration to a surface water body; and

(i) human exposure through ingestion of soil, dermal
contact with soil, inhalation of vapors and particulates emitted by
surficial soils.

(2) Potential exposure pathways for subsurface soils
include:

(i) leaching or vapor migration, including sinking vapors,
to groundwater;

(i) migration to a surface water body;

(iii) volatilization and upward migration of vapors from
subsurface soil and potential indoor or outdoor inhalation of these
emissions; and

(iv) human exposure through ingestion of soil, dermal
contact, inhalation of vapors and particulates.

(3) The soil exposure interval applicable to residents is
defined as surface down to ten feet below ground surface. The soil
exposure interval applicable to the industrial or commercial worker
is defined as surface to one foot below ground surface. The soil
exposure interval applicable to the construction worker is defined as
surface down to depth of construction of ten feet below ground
surface. Alternative soil exposure intervals shall be determined on a
case-by-case basis as approved by the director.

(4) Soil exposure pathways applicable to all receptors
where the conceptual site model, in accordance with Subsection
R315-101-4(a)(3) or R315-101-4(f)(13), identifies soil[s] as a
complete or potentially complete exposure pathway, shall include:

(i) ingestion;

(i1) dermal contact with soil;

(iii) inhalation of vapor emissions; and

(iv) inhalation of particulates from soil.

(5) Groundwater exposure pathways applicable to all
receptors where the conceptual site model, in accordance with
Subsection R315-101-4(a)(3) or R315-101-4(f)(13), identifies
ground[—]water as a complete or potentially complete exposure
pathway, shall include:

(i) ingestion;

(i1) dermal contact with groundwater; and

(iii) inhalation of vapor emissions.

(6)  Additional exposure to groundwater shall be
considered on a site-specific basis which may include:

(i) volatilization and upward migration of vapors from
groundwater and potential indoor inhalation of vapor emissions;

(i1) volatilization and upward migration of vapors from
groundwater and potential outdoor inhalation of vapor emissions;
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(iii) potable use of groundwater, including ingestion of
groundwater, dermal contact with groundwater during showering or
bathing, and inhalation of vapors from domestic use of groundwater
if pathway is complete; and

(iv) migration to surface water body and potential impacts
to surface water and potential exposures to surface water.

(7) Other exposure pathways that may need to be
considered on a site-specific basis may include the following:

(i) contact with soils and ingestion of soils, sediments,
inhalation of vapors and particulates, surface water and groundwater
for any other anticipated human contacts, such as recreational and
trespasser activities;

(i1) ingestion of produce grown in impacted soils;

(iii) use of groundwater for irrigation purposes;

(iv) use of groundwater for industrial purposes;

(v) ingestion of livestock or fish or other aquatic organisms
that, as a result of media contamination, have bioaccumulated
constituents of potential concern through the food chain; and

(vi) ingestion, dermal contact, and inhalation of vapors
from surface water such as from recreational activities, including
swimming.

(e) The responsible party shall develop a risk assessment
work plan for review and approval by the director before the risk
evaluation.

(f) Tier 1 screening risk assessment. The Tier 1 evaluation
shall assume no institutional or engineering controls in place, such as
security, signage, pavements, personal protective equipment, fences,
or remediation. The Tier 1 risk assessment evaluation may not be
appropriate under circumstances when every complete exposure
pathway is not covered by the screening values. The Tier 2 refined
risk assessment approach may be more appropriate for evaluation in
this circumstance.

(1) Screening levels. The Tier 1 evaluation shall use one
or more of the following screening levels:

(i) US EPA Regional Screening Levels available at the US
EPA Risk Assessment, Regional Screening Levels (RSLs) website;

(ii) site-specific background 95% upper tolerance limit
levels developed in accordance with the US EPA ProUCL model;

(iii) vapor intrusion screening levels calculated using US
EPA Vapor Intrusion Screening Level Calculator, as incorporated by
reference in Section R315-101-12, available at the US EPA Vapor
Intrusion Screening Levels Calculator website;

(iv)  petroleum vapor intrusion screening guidelines
developed in accordance with "Technical Guide for Addressing
Petroleum Vapor Intrusion at Leaking Underground Storage Tank
Sites," US EPA, as incorporated by reference in Section R315-101-
12;

(v)  site-specific confidence limits for groundwater
background established for the site in accordance with "Statistical
Analysis of Groundwater Monitoring Data at RCRA Facilities,
Unified Guidance," US EPA, as incorporated by reference in Section
R315-101-12; or

(vi) in instances where a US EPA Regional Screening
Level is not available, a responsible party, with the approval of the
director, may develop and calculate a site-specific screening value.

(2)(1) The US EPA Regional Screening Levels, confidence
limits, site-specific background levels, calculated site-specific
screening values, and vapor intrusion screening levels shall be known
collectively as screening values.
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(i) Documents referenced in Subsections R315-101-
5()(1)(1) through R315-101-5(f)(1)(vi) and other director approved
sources shall be used as sources for obtaining screening values.

(3) Determination of constituents of potential concern.

(i) For inorganic contaminants of interest, the following
steps shall be followed for determination of constituents of potential
concern that shall be included in the risk evaluation.

(A) The maximum detected concentration of each
contaminant of interest for soil, sediment, and groundwater, or other
site-specific media such as surface water, may be compared to the
site-specific background reference level, defined as the 95% upper
tolerance limit or a confidence limit[-as-defined-forgroundwater|. If
the maximum detected site concentration is greater than the
background reference level, the inorganic contaminants of interest
shall be considered a constituent of potential concern. If site-specific
background reference levels are not available, the detected inorganic
contaminant shall be retained as a contaminant of potential concern.

(B) For those inorganic contaminants of interest whose
maximum concentrations are greater than the background reference,
a test of means hypothesis shall be used to determine if inorganic
contaminants of interest are present at elevated levels over
background levels.

(C) If the results of the test of means hypothesis indicate
the detected inorganic contaminant of interest is elevated over
background level, it will be retained as a constituent of potential
concern.

(D) Ifatest of means hypothesis cannot be performed due
to sample size or if there is no established site-specific background
reference level, the inorganic contaminant of interest shall be retained
as a constituent of potential concern.

(i) For organic contaminants of interest, all contaminants
with a minimum of one detection shall be retained as constituents of
potential concern. If site-specific background reference levels are
available for organics, additional refinement of organic contaminants
of potential concern may be conducted in accordance with Subsection
R315-101-5(H(3)(1).

(4) Exposure point concentration.

(i) The initial exposure point concentration for all
inorganic and organic constituents of potential concern shall be the
maximum detected concentration for each medium evaluated in the
Tier 1 assessment.

(i) If the maximum detected concentration results in a
cancer risk greater than 1x107° or a hazard quotient greater than one,
a refined exposure point concentration based on a 95% upper
confidence limit on the mean may be calculated using the [US]EPA
ProUCL program. The lesser of the maximum concentration and the
95% upper confidence limit concentration shall be selected as the
exposure point concentration.

(iii) If the minimum required sample size of eight or more
for calculating the 95% upper confidence limit cannot be met or there
are insufficient numbers of detection, the maximum detected
concentration, or an alternative concentration as approved by the
director, shall be the exposure point concentration.

(5) Cumulative risk shall be determined for all
carcinogenic constituents of potential concern and a hazard index
shall be determined for all noncarcinogenic contaminants of potential
concern.

(1) The cumulative effects screening cancer risk estimate is
calculated as the sum of the ratios of exposure point concentrations
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and screening values for the combined land use exposure pathways,
identified under the conceptual site model developed in accordance
with  Subsection R315-101-4(a)(3) or R315-101-4(f)(13) as
applicable for [seil-and-greundwater]impacted media, multiplied by
1x10°.

(ii) The hazard index is calculated as the sum of the ratios
of exposure point concentrations and screening values for the
combined residential land use exposure pathways identified under the
conceptual site model in accordance with Subsection R315-101-
4(a)(3) or R315-101-4(f)(13) as applicable for [sei—and
groundwater|impacted media.

(iii) If a contaminant of potential concern has both
carcinogenic and non-carcinogenic toxicity, both toxicities shall be
evaluated using both the carcinogenic and non-carcinogenic based
US EPA Regional Screening Level or other screening levels.

(iv) If the cumulative effects screening cancer risk is less
than or equal to 1x10 and hazard index is less than or equal to one,
then the cumulative effects screening risks posed by detected
carcinogenic contaminants of interest at the site meet acceptable risk
levels and additional evaluation for the receptor and scenario is not
required.

(v) Ifthe cumulative effects screening cancer risk is greater
than 1x10°¢ or the hazard index is greater than one, then a Tier 2 risk
assessment or further evaluation may be required.

(6) Residential land use.

(i) Risks to residents from ingestion of livestock grazing
on a contaminated site shall be [determined]evaluated and added to
the cumulative effects risk equation if it is determined to be a
plausible and complete exposure pathway.

(ii) Vapor intrusion pathway if complete, shall be evaluated
and added to the cumulative effects screening risk equation.

(iii) Any other relevant exposure pathway consistent with
the residential exposure pathway shall be evaluated and added to the
cumulative risk.

(iv) If it is determined that the residential land use
cumulative effects screening cancer risk posed by constituents of
potential concern is less than or equal to the target cancer risk of
1x10° and the hazard index is less than or equal to one for each
combined residential land use exposure pathways, and it is
determined that there are no current and potential future impacts to
groundwater as determined by site-specific attenuation factors
derived using "Supplemental Guidance For Developing Soil
Screening Levels," US EPA, as incorporated by reference in Section
R315-101-12, Subsections R315-101-4(f)(15), R315-101-5(f)(8) and
R315-101-5(f)(1)(vii), and ecological impacts are insignificant in
accordance with Subsection R315-101-5(j), then the site meets the
risk-based clean closure criteria for no further action or unrestricted
land use as identified in Subsection R315-101-7(a).

(v) If it is determined that the residential land use
cumulative effects screening cancer risk posed by constituents of
potential concern is greater than the target risk of 1x10 or the hazard
index is greater than one for each combined residential land use
exposure pathway, then further evaluation of the site may be
conducted using either the Tier 2 refined risk assessment evaluation
approach for a residential land use exposure scenario as identified in
Subsection R315-101-5(g)(1) or a non-residential land use exposure
scenario as identified in Subsection R315-101-5(g)(2), and site
management as identified in Section R315-101-7, or the responsible
party may choose to conduct corrective action as identified in Section
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R315-101-6 to mitigate risks at the site to residential acceptable
levels.

(vi) An ecological evaluation shall also be completed as
part of the screening residential land use risk evaluation as described
in Subsection R315-101-5(j).

(vii) A groundwater impact evaluation shall also be
completed as part of the screening residential land use risk evaluation
as identified in Subsection R315-101-5(f)(8).

(7) Industrial or commercial land use or construction
worker.

(1) If the cumulative effects screening risk is less than or
equal to a cancer risk of 1x10°¢ and the hazard index is less than or
equal to one, then the cumulative effects screening risks posed by
detected contaminants of potential concern at the site meets the
industrial or commercial land use [erbeth-]Jor construction worker
risk, or both, and the site meets the criteria for restricted land use as
identified in the Subsection R315-101-7(b).

(i1) If the cumulative effects screening risk is greater than
a cancer [industrial-Jrisk of 1x10 or the hazard index is greater than
one, then the cumulative effects screening risks posed by the detected
contaminants of potential concern at the site do not meet the
industrial or commercial land use or [beth]construction worker, or
both, and a Tier 2 assessment or further evaluation is required.

(iii) If the cumulative effects screening risk is greater than
cancer [industrial-Jrisk of 1x10° but less than 1x10* and the hazard
index is less than or equal to one, then restricted land use closure with
land use controls may be used in accordance with Subsections R315-
101-7(b)(1) and R315-101-7(c).

(iv) Exposure scenarios not covered in the screening values
shall be evaluated separately and added to the cumulative effects
risks. Evaluations may include the vapor intrusion pathway if it is
determined to be complete using the vapor intrusion screening levels.

(v) Other receptors relevant to the industrial or commercial
land use or both scenario, such as a trespasser or recreational user,
shall be evaluated.

(vi) An ecological evaluation, as identified in Subsection
R315-101-5(j), shall also be completed as part of the screening
industrial or commercial land use or construction worker, or both,
risk evaluation.

(vii) A groundwater impact evaluation, as identified in
Subsections R315-101-5(f)(8) and R315-101-4(f)(15), shall also be
completed as part of the screening industrial or commercial land use
or both risk evaluation.

(8) For evaluation of potential future impacts to
groundwater one or more of the following steps shall be used:

(i) Step 1. Compare the maximum detected concentration
for constituents of potential concern in soil to the US EPA Regional
Screening Levels, groundwater protection soil screening level based
on a dilution attenuation factor of 20, unless it may be demonstrated
that background levels for the contaminants of concern at the site
exceed the applicable soil screening levels. If the maximum detected
concentrations exceed the US EPA Soil Screening Levels for
groundwater protection, the potential exists for future impacts to
groundwater. The groundwater protection soil screening level value
shall be the greater of either the maximum contaminant level or the
risk-based groundwater protection soil screening level value for
evaluation. If the potential for future groundwater contamination
exists, the responsible party may provide additional lines of evidence
and a re-evaluation using a refined exposure point concentration of
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the 95% upper confidence limit. If sufficient data are not available
to calculate a 95% upper confidence limit, the maximum constituent
of potential concern concentration value shall be used for evaluation,
or the director may approve an alternate value; or

(ii)) Step 2. Derive a site-specific dilution attenuation
factor and a site-specific groundwater protection soil screening level
value. The development of the site-specific dilution attenuation
factor shall follow "Supplemental Guidance for Developing Soil
Screening Levels," US EPA, as incorporated by reference in Section
R315-101-12. If the 95% upper confidence limit concentration
exceeds the calculated groundwater protection soil screening level,
the potential exists for future impacts to groundwater. The
groundwater protection soil screening level value shall be the greater
of either the maximum contaminant level or the risk-based
groundwater protection soil screening level value for evaluation. If
the potential for future groundwater contamination exists, the
responsible party may choose to submit a work plan for approval by
the director describing actions that will be taken to protect
groundwater from future impacts due to soil contamination. In
addition, the work plan shall include a proposal for collection of
sufficient monitoring data to evaluate both current and future
groundwater conditions; or

(iii) Step 3. The responsible party shall propose an
alternate method for evaluating potential future impacts to
groundwater due to soil contamination to the director for approval.
If it is determined that the potential for future groundwater
contamination exists, the responsible party shall submit a work plan
for approval by the director describing actions that will be taken to
protect groundwater from future impacts due to soil contamination.
In addition, the work plan shall include a proposal for collection of
sufficient monitoring data to evaluate both current and future
groundwater conditions.

(g) Tier 2 refined risk assessment. A Tier 2 refined risk
assessment shall be conducted using the methodologies described in
the "US EPA Risk Assessment Guidance for Superfund Sites," Parts
A to F, as incorporated by reference in Section R315-101-12, and
following standard land use exposure assumption scenarios listed in
Subsections R315-101-5(g)(1) and R315-101-5(g)(2):

(1) Residential Land Use.

(i) child receptor; and

(ii) adult receptor

(2) Non-residential Land Use.

(i) commercial or industrial or both;

(ii) construction worker; and

(iii) trespasser or recreationalist as applicable.

(3)(1)) The Tier 2 risk assessment shall assume no
institutional or engineering controls in place, such as security,
signage, pavements, personal protective equipment, fences or
remediation.

(ii) The risk assessment shall use US EPA standard default
exposure parameters, variables and equations based on reasonable
maximum exposure in the evaluation, unless scientific evidence
suggests otherwise. If a US EPA standard default exposure parameter
or variable is not available, the responsible party shall use the
"Exposure Factors Handbook," US EPA, as incorporated by reference
in Section R315-101-12, for default values, or other sources as
approved by the director.
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(iii) Arefined risk assessment may be conducted using site-
specific exposure parameters and a Monte Carlo simulation in a
probabilistic risk analysis with the approval of the director.

(4) Evaluations shall be conducted in accordance with US
EPA approved standards and methodologies and other methodologies
as approved by the director. This may include the following
guidance:

(1) "Guidelines for the Health Risk Assessment of
Chemical Mixtures," Risk Assessment Forum, EPA/630/R-98/002, as
incorporated by reference in Section R315-101-12;

(i) "Risk Assessment Guidance for Superfund Volume 1:
Human Health Evaluation Manual (Parts A-F)," Office of Emergency
and Remedial Response EPA/504/1-89/002, Interim Final, as
incorporated by reference in Section R315-101-12;

(iii)) "Human Health Evaluation Manual, Supplemental
Guidance: Update of Standard Default Exposure Factors," US EPA
OSWER Directive 9200.1-20, as incorporated by reference in
Section R315-101-12;

(iv) "Supplementary Guidance for Conducting Health Risk
Assessment of Chemical Mixtures," US EPA, as incorporated by
reference in Section R315-101-12;

(v)  "Soil Screening Guidance Technical Background
Document," US EPA and "Supplemental Guidance for Developing
Soil Screening Levels for Superfund Sites," US EPA, as incorporated
by reference in Section R315-101-12;

(vi)  "Guidelines for Carcinogen Risk Assessment,"
EPA/630/P-03/001F, as incorporated by reference in Section R315-
101-12;

(vii) "Supplemental Guidance for Assessing Susceptibility
from Early-Life Exposure to Carcinogens," EPA/630/R-03/00F, as
incorporated by reference in Section R315-101-12;

(viii) "OSWER Technical Guidance for Assessing and
Mitigating the Vapor Intrusion Pathway [E]from Subsurface Vapor
Sources to Indoor Air,” US EPA OSWER 9200.2-154, as
incorporated by reference in Section R315-101-12;

(ix) "Technical Guide [E]for Addressing Petroleum Vapor
Intrusion At Leaking Underground Storage Tank Sites," US EPA, as
incorporated by reference in Section R315-101-12; and

(x) "Risk Assessment Guidance for Superfund, Part A,
Volume III, Process for Conducting Probabilistic Risk Assessment,"
US EPA 540-0R-02-002 OSWER 9285.7-45 PB 2002 963302, as
incorporated by reference in Section R315-101-12.

(5) In performing the Tier 2 risk assessment, the
responsible party shall use toxicity information for carcinogenic and
non-carcinogenic effects in accordance with Subsections R315-101-
5(i) and R315-101-5G)(8).

(6) Risk characterization shall identify carcinogenic risks
and non-carcinogenic risks for the constituents of potential concern.

(7) The age dependent adjustment factors shall be applied
to carcinogens with a mutagenic mode of action.

(8) Risk characterization shall be based on cumulative risk
effects and assumption of additivity in the absence of adequate
evidence of toxicological interactions as follows.

(i) For non-carcinogenic toxicants acting by similar modes
of action or affecting common organs, dose addition shall be
followed.

(i1) For carcinogenic risks or toxicants
independently, response addition shall be followed.

acting
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(9) Carcinogenic cumulative risk may also be [be
]calculated as the sum of the probabilities of each chemical across the
exposure pathways for cumulative risks less than 0.01. For
cumulative risks greater than 0.01, the One-Hit Model, as specified
in "Risk Assessment Guidance for Super Fund Volume 1: Human
Health Evaluation Manual," Part A, US EPA, Office of Emergency
and Remedial Response EPA/504/1-89/002, Interim Final, as
incorporated by reference in Section R315-101-12, shall be used.

(10) Non-carcinogenic hazard indices shall be calculated
as the sum of the non-carcinogenic effects for each chemical across
the exposure pathways. However, if the hazard index is greater than
one, the hazard quotients should be summed separately by target
organ or mode of action.

(11) If total petroleum hydrocarbons are present, the risk
assessment shall be evaluated using indicator compounds, and shall
be conducted in accordance with Subsections R315-101-5(f), R315-
101-5(f)(8), R315-101-5(g), R315-101-5(), "Supplementary
Guidance for Conducting Health Risk Assessment of Chemical
Mixtures," EPA/630/R-00/002, as incorporated by reference in
Section R315-101-12, and the US DOE Risk Assessment Information
System website, and in accordance with other procedures approved
by the director.

(1) The cumulative risk of the petroleum mixture shall
assume additivity, dose addition or response addition, unless there is
data suggesting toxicological interaction.

(i) The risk assessment shall be based on the conceptual
site model identified in Subsection R315-101-4(a)(3) or R315-101-
4(f)(13) as applicable.

(12) Current and future anticipated land use scenarios
evaluation.

(1) The evaluation shall be based on current and reasonably
anticipated future uses of the property. Sources of information on
land uses may include:

(A) current zoning and comprehensive plan maps and
applicable regulations provided by the local jurisdiction for the
properties within the locality of the site;

(B) inquiries made and responses as to whether there are
regional trends that are relevant to land uses and activities in the
locality of the site;

(C) inquiries made of any environmental protection zones
or regulations; and

(D)(I) the property owner's planned use of land.

(II) An inactive or vacant, fenced or non-fenced, property
with no proposed land use in an area zoned for industrial or
commercial land use or both shall be assumed to be reasonably used
for industrial or commercial use or both in the future.

(IIT) An inactive or vacant, fenced or non-fenced, property
in an area zoned for residential land use shall be assumed to be
reasonably used for residential land use in the future.

(IV)  For the protection of human health and the
environment, if future anticipated land use conditions offer a more
protective exposure scenario than the current land use scenario, the
more protective future anticipated land use shall be evaluated.

(V) A summary of the results and conclusions along with
supporting documentation as to what the current and reasonably
anticipated future land uses are for parcels within the locality of the
site shall be submitted with the Tier 2 refined risk assessment for
approval.
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(h) Data and results presentation.

(1) A risk assessment report shall be submitted to the
director for review and approval. The report may be a stand-alone
document or included in a site characterization or closure report. The
risk assessment, whether submitted by itself or included in a larger
report, shall include, at a minimum, the following:

(i) an executive summary;

(i1) an overview of the site;

(iii) a detailed discussion of areas of contamination;

(iv) an exposure assessment identifying exposure levels for
the exposure pathways identified in Subsections R315-101-5(c) and
R315-101-5(G)(4)(1);

(v) if fate and transport models are used, the user's manual,
model theory, computer software for the model, installation
verification data set for the model and input files for the model runs
shall be provided upon request[-] by the director;

(vi) the output results of the model runs;

(vii) background levels of identified hazardous
constituents including any statistical methods used in evaluation of
background data;

(viii) identification and concentration of the contaminants
of interest identified in Subsection R315-101-4(f)(8);

(ix) a list of constituents of potential concern,
contaminants of concern, and contaminants with mutagenic mode of
action for human health and constituents of potential ecological
concern;

(x) US EPA Regional Screening Levels or, when US EPA
Regional Screening Levels are not used, the toxicity information of
identified constituents of potential concern, specifically listing
mutagenic constituents of potential concern, including slope factors,
inhalation unit risks, weight-of-evidence classification, non-
carcinogenic chronic reference doses, age dependent adjustment
factors, chronic deference concentrations and critical effects
associated with reference doses and reference concentrations,
toxicity reference values and any other ecological benchmarks used
in the risk assessment;

(xi) a list of identified ecological receptors;

(xii) a list of identified ecological habitats;

(xiii) risk characterization calculations including data
used; and

(xiv) the risk characterization identifying carcinogenic risk
and non-carcinogenic risk for the constituents of potential concern,[
] ecological hazard indices as determined in accordance with
Subsection R315-101-5(j), uncertainties analysis, and a tabulation of
the risk characterization data presented in a format approved by the
director.

(2) If the risk assessment report does not contain the
required information of sufficient quality and detail, the director will
notify the responsible party in writing of deficiencies and shall
require resubmittal of the report in a designated time frame.

(3) If the risk assessment report contains the required
information of sufficient quality and detail, the director will approve,
the risk assessment report in writing.

(i) Identification of sources of toxicity information.

(1) Sources of toxicity information gathered for identified
hazardous constituents, weight-of-evidence classification and critical
effects associated with reference doses and reference concentrations
shall be in order of preference based on the US EPA hierarchy of
human health toxicity values tiered system, "Human Health Toxicity
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Values in Superfund Risk Assessment," US EPA OSWER Directive
9285.7-53, as incorporated by reference in Section R315-101-12.
The approved hierarchy, in order of acceptance is as follows:

(i) US EPA Integrated Risk Information System.

(ii) US EPA Provisional Peer Reviewed Toxicity Values.

(iii) Additional sources may include US EPA and non-US
EPA sources of toxicity information with priority given to sources
that have been peer reviewed including the following:

(A) California Environmental Protection Agency toxicity
values;

(B) Agency for Toxic Substances and Disease Registry
Minimal Risk Levels;

(C) US EPA additional sources; or

(D) US EPA Health Effects Assessment Summary toxicity
data.

(2) US EPA Regional Screening Levels; and

(3) US DOE Risk Assessment Information System
website.

(j) Ecological risk assessment.

(1) Before conducting the risk assessment, the responsible
party shall submit a work plan for approval.

(2) An ecological risk assessment for the site shall include
terrestrial and aquatic processes as appropriate using toxicity
information for the constituents and biological processes relevant to
the ecological evaluation.  This shall include plants, soil
invertebrates, benthic invertebrates, wildlife species and other
ecological receptors as approved by the director. A list of all
ecological receptors of interest shall also be included.

(3) A waiver of Subsection R315-101-5(j) may be granted
by the director if the responsible party demonstrates that ecological
receptors will not be affected by any contamination using any of the
following criteria:

(i) environmental conditions at the site may be used to
eliminate the need for ecological risk assessment;

(ii) the affected property is not a viable habitat and the site
cannot be used by potential ecological receptors as a habitat;

(iii)) complete or potentially complete exposure pathways
do not exist due to prevailing conditions or property setting; or

(iv) detected chemicals at the site are below the ecological
screening bench[-]mark levels.

(4) An ecological risk assessment for a site shall be
conducted to include the following information:

(i) aproblem formulation, identification of constituents of
potential ecological concern, identification of habitats, media
sampled, potential ecological effects, relevant ecological receptors,
relevant exposure pathways, initial definition of assessment and
measurement endpoints, with respect to current and reasonably
anticipated future land and water uses as described in a conceptual
site model;

(i) the data quality objectives for the ecological risk
assessment shall be based on the conceptual site model, with
emphasis on analytical detection limits appropriate for ecological
receptors;

(iii) an exposure analysis to include identification and
selection of constituents of potential ecological concern,
identification and selection of target or representative ecological
receptors, an exposure pathway model relating target or
representative receptors, exposure routes and measurement endpoints
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for both current and reasonably anticipated future land and water use
scenarios;

(iv) an ecological response analysis including a summary
of current information regarding the toxicological effects, ecological
effects, bioconcentration potential, bioaccumulation potential,
biomagnification potential, persistence of the identified constituents
of potential ecological concern and ecological benchmark values;

(v) a risk characterization presenting the quantitative
ecological risks potentially associated with the site, a discussion of
any available site-specific ecological studies, a detailed discussion of
risks associated with the bioconcentration potential, bioaccumulation
potential, biomagnification potential, and persistence of each
contaminant, and consideration of any other available, published and
peer reviewed scientific information on other sources of adverse
ecological conditions as appropriate;

(vi) an evaluation of the potential for significant adverse
effects on the health or viability of individual ecological receptors or
local populations, including a weight-of-evidence analysis or
population viability analysis. These evaluations may include field
studies, laboratory investigations, appropriate population models, or
any combination of these or other methods of evaluation as approved
by the director; and

(vii) a quantitative and qualitative uncertainty analysis as
appropriate for each element of the risk assessment.

(5)  Ecological risk assessment estimates shall be
conducted:

(i) at the individual level for species present in the locality
of the site if the species is listed as threatened or endangered, or is a
state sensitive species; and

(i1) at the population level for any other species of plants
or animals in the locality of the site.

(6) Cumulative hazard from multiple hazardous substances
shall be assessed by summing the hazards posed separately by
individual hazardous substances in the locality of the site, unless it is
demonstrated that the summation assumption is not appropriate.

(7) Ecological risk assessment shall be conducted in
accordance with the following:

(i)  "Framework for Ecological Risk Assessment,"
EPA/630/R-92/001, as incorporated by reference in Section R315-
101-12;

(i1) "Ecological Risk Assessment Guidance for Superfund:
Process for Designing and Conducting Ecological Risk Assessments
Interim Final," EPA 540-R.97-006, OSWER 9285.7-25. PB97-
963211, as incorporated by reference in Section R315-101-12;

(iii) "Guidelines for Ecological Risk Assessment," US
EPA, as incorporated by reference in Section R315-101-12;

(iv) US EPA "Guidance for Developing Ecological
Screening Levels," US EPA, as incorporated by reference in Section
R315-101-12; and

(v) any other sources as approved by the director.

(8) Appropriate sources of exposure factor information and
toxicological parameters may include the following:

(1) "Wildlife Exposure Factors Handbook," US EPA, as
incorporated by reference in Section R315-101-12;

(i) "Toxicological Benchmarks for Wildlife," Oak Ridge
National Laboratory (ORNL), as incorporated by reference in
Section R315-101-12;

(iii) Los Alamos National Laboratory (LANL) ECORisk
Database;
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(iv) US EPA Ecological Soil Screening Levels;

(v) "Guidance for Developing Ecological Soil Screening
Levels," US EPA, as incorporated by reference in Section R315-101-
12; and

(vi) any other sources as approved by the director.

(9) In the absence of available and acceptable toxicity
information, the director may require the development of site-
specific toxicity information.

(10) An ecological risk assessment shall be conducted
using a tiered evaluation approach as described in Subsections R315-
101-5(G)(10)(i) through R315-101-5(G)(10)(x).

(i) ATier 1 ecological screening risk assessment shall use
conservative assumptions and shall include:

(A) a conceptual site model;

(B) an evaluation of fate and transport mechanisms;

(C) an identification of constituents of potential ecological
concern;

(D) a characterization of the ecological setting; and

(E) a selection of toxicity endpoints and receptors of
ecological significance.

(ii) Tier 1 ecological screening risk assessment - exposure
pathways:

(A) each ecological receptor is considered to be exposed
to constituents of potential ecological concern in soil in the zero to
two feet below ground surface interval. In addition, burrowing
animals and deep[-]-rooted plants may be considered to be exposed
to constituents of potential ecological concern in soils deeper than
two feet; and

(B) exposure pathways may include ingestion, [inhalation;
]direct contact[-ferburrewing reeeptors], exposure through uptake of
biota exposed to constituents of potential ecological concern, and
plant uptake of constituents of potential ecological concern.

(iii) The exposure assessment for the Tier 1 ecological
screening risk assessment shall be conducted by assuming:

(A) the maximum detected concentrations as the exposure
point concentration for calculating exposure doses;

(B) the area use factor is equal to one indicating that the
home range of the receptor is the entire contaminated area;

(C) the bioavailability of contaminants is equal to 100%;

(D) the maximum reported ingestion rate from literature;

(E) the dietary composition consists of direct ingestion of
100% of the constituents of potential ecological concern levels in
soil;

(F) each calculation is performed on a dry-weight basis;
and

(G) minimum receptor body weight.

(iv) The toxicity assessment for the Tier 1 ecological
screening risk assessment shall be conducted by assuming:

(A) for wildlife, the dose-based toxicity reference values,
which are receptor, media, and chemical specific, shall be the
applicable protective standards available in peer reviewed literature
sources;

(B) the toxicity reference values selected shall be those
based on no observed adverse effects levels for evaluation;

(C) the responsible party may use a literature search to
determine availability of data for derivation of a toxicity reference
value if detected constituents of potential ecological concern have no
published toxicity reference values, and shall provide the following:
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(I) the responsible party shall provide supporting data to
the director for approval of the newly derived toxicity reference
value; and

(II) if the responsible party cannot derive a toxicity
reference value based on literature, the detected constituents of
potential ecological concern shall be addressed qualitatively in the
uncertainty analysis of the ecological risk assessment report;

(D) for plants and other invertebrate receptors, such as soil
organisms, benthic organisms and aquatic organisms, concentration-
based effects benchmarks shall be used:

(I) concentration levels identified in peer reviewed
literature sources shall be used as measurement endpoints for
evaluation of chemical effects on receptors;

(E) the effects concentration levels shall be the no observed
effects concentrations; and

(F) the responsible party may use a literature search to
determine availability of data for derivation of effects concentration
levels if detected constituents of potential ecological concern have no
published effects concentration levels:

(D) the responsible party shall provide supporting data to
the director for approval of the newly derived effects concentration
levels; and

(I) if the responsible party cannot derive effects
concentration levels based on literature, the detected constituents of
potential ecological concern shall be addressed qualitatively in the
uncertainty analysis of the ecological risk assessment report.

(v) The risk characterization of the Tier 1 ecological
screening risk assessment.

(A) For plants and other invertebrate receptors, a screening
hazard quotient, shall be calculated as the maximum detected
exposure concentration of constituents of potential ecological
concern divided by the no observed effects concentration.

(B) For wildlife, a screening hazard quotient shall be
calculated as the estimated exposure dose or contaminant intake
divided by the no observed adverse effects level-based toxicity
reference value.

(C) Tier 1 screening results.

(I) If the calculated screening hazard quotient or hazard
index is less than or equal to one, no further evaluation is required.

(IT) If the calculated screening hazard quotient or hazard
index is greater than one, then there may be the potential for adverse
ecological risk from the detected constituents of potential ecological
concern at the site. The responsible party shall either conduct
corrective action or conduct further evaluation in a Tier 2 refined
ecological risk assessment.

(vi) A Tier 2 refined ecological risk assessment shall:

(A) use constituents of potential ecological concern with
screening hazard quotients or hazard indices greater than one for a
refined problem formulation; and

(B) use site-specific exposure assumptions in Subsections
R315-101-5@G)(10)(ii)) and R315-101-5(j)(10)(iii) for the refined
evaluation.

(vii) The exposure assessment in the Tier 2 refined
ecological risk assessment shall include exposure dose calculated
utilizing site-specific exposure assumptions as follows:

(A) exposure point concentration:

(I) calculate exposure point concentration as the 95%
upper confidence limit if sufficient data are available in accordance
with US EPA ProUCL software; and
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(IT) if sufficient data are not available to calculate the 95%
upper confidence limit, an alternate value, as approved by the
director, shall be used as the exposure point concentration;

(B) estimate the site-specific area use factor for each
representative receptor by dividing the receptor's average home range
by the area of contamination or area of the solid waste management
units:

(I) this estimate shall have a value between zero and one;

(C) the bioavailability of constituents of potential
ecological concern shall be assumed to be other than 100% based on
available literature or other sources as approved by the director;

(D) the ingestion rate for each representative receptor shall
be assumed to be the average reported ingestion rate in reported
literature or estimated from average body weight using allometric
equations;

(E) the dietary composition shall be based on receptor
specific percentages of plant, animal, and soil matter:

(i) the non-dietary ingestion of soil shall be assumed to be
in addition to the dietary intake rate to add up to 100%, soil and
dietary items;

(F) the concentrations of constituents of potential
ecological concern in receptor dietary elements, plant and animal
matter, shall be predicted by using bio uptake and bioaccumulation
models;

(G) each calculation shall be performed on a dry-weight
basis;

(H) if a bioaccumulation model is not available, 100%
uptake factor shall be assumed;

(I) each equation and variables used to estimate
constituents of potential ecological concern in plants shall be listed;

J) the methodologies for determination of
bioaccumulation factors for the constituents of potential ecological
concern shall be documented; and

(K) exposure doses for wildlife receptors shall be assessed
using bio uptake and bioaccumulation modeling to predict the
concentration of constituents of potential ecological concern in
animal matter that may be ingested by wildlife receptors.

(viii) The toxicity assessment for a Tier 2 refined
ecological risk assessment shall be based on:

(A) the lowest observed adverse effects levels for wildlife
receptors and lowest observed effects concentrations for plants and
invertebrate receptors; and

(B) the toxicity reference values shall be based on the
lowest observed adverse effects levels for each wildlife receptor and
shall be based on lowest observed effects concentrations for any other
receptors including invertebrates, with the exception of endangered,
threatened and sensitive species for which a no observed adverse
effects level applies.

(ix) The risk characterization of the Tier 2 refined
ecological risk assessment.

(A) For wildlife vertebrate receptors, a hazard quotient
shall be calculated as the ratio of the estimated receptor-specific
contaminant intake or dose to the lowest observed adverse effects
level-based toxicity reference value.

(B) For plants and other invertebrate receptors, a
qualitative discussion of the potential for adverse effects shall be
provided in the assessment. The assessment shall be based on plant
hazard quotients or hazard indices as well as site observations that
were made during a habitat survey.
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(C) Hazard quotients shall be summed for the constituents
of potential ecological concern with similar receptor-specific modes
of toxicity.

(D) Tier 2 assessment results.

(I) If the hazard quotient or the hazard index is less than or
equal to one, adverse ecological effects are not expected and no
further action is needed.

(II) Ifthe hazard index is greater than one, there is potential
for adverse ecological effects to occur at the site and the responsible
party shall either conduct corrective action or conduct further
evaluation in a Tier 3 refined ecological risk assessment as outlined
in Subsection R315-101-5G)(10)(x).

(x) A Tier 3 refined ecological risk assessment shall be
conducted based on:

(A) asite-specific ecological evaluation;

B) uptake  factors, bioaccumulation factors,
bioavailability factors, and plant uptake factors determined from the
analysis of animal and plant tissue collected at the site;

(C) the evaluation of unique exposure pathways and effects
of exposure to various life stages or other assessment endpoints as
determined by the director;

(D) the evaluation of habitat suitability including habitat
quality; and

(E) the calculation of refined hazard quotients and hazard
indices for the constituents of potential ecological concern shall take
into account information from Subsections R315-101-5()(10)(i)
through R315-101-5(G)(10)(x).

(xi) Tier 3 refined ecological risk assessment results and
possible outcomes.

(A) Ifthe Tier 3 refined evaluation results in a hazard index
greater than one, the responsible party, shall, in conjunction with the
results of a Tier 2 refined evaluation, use several lines of evidence
and a weight-of-evidence approach to facilitate a final determination
regarding the need for corrective action.

(B) Site remediation shall be required if unacceptable or
potential significant adverse ecological effects are documented by the
risk assessment results.

(C) The director has the discretion to require corrective
action at the site based on data and ecological significance as
reported.

(11) Results presentation.

An ecological risk assessment report shall be prepared and
submitted to the director in accordance with the requirements in
Subsection R315-101-5(h).

R315-101-6. Corrective Action.

(a) Corrective action is required at a site when:

(1) the level of risk present at the site is greater than 1x10°
4 for carcinogens [and]or a hazard index greater than one for non-
carcinogens for the risk assessment conducted assuming the land use
exposure scenario defined in Subsection R315-101-5(g)(1) or R315-
101-5(g)(2);

(2) the director determines that ecological effects are
significant based on the approved assessment conducted in
accordance with Subsection R315-101-5(j); or

(3)(i) groundwater contamination is exceeded, on-site or
off-site, in accordance with Subsection R315-101-4(f)(15) or
groundwater contaminant concentrations have been shown to be
above a corrective action level using a statistical corrective action test
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in accordance with "Statistical Analysis of Groundwater Monitoring
Data at RCRA Facilities" US EPA Unified Guidance, as incorporated
by reference in Section R315-101-12, or the "Groundwater Statistics
and Monitoring Compliance Guidance Document," Interstate
Technology Regulatory Council (ITRC), as incorporated by
reference in Section R315-101-12; or

(i1) residual contamination present at the site poses a
potential threat to groundwater in accordance with Subsection R315-
101-5(f)(8) and "Supplemental Guidance for Developing Soil
Screening Levels for Superfund Sites," US EPA, as incorporated by
reference in Section R315-101-12, and "Soil Screening Guidance
Technical Background Document," US EPA, as incorporated by
reference in Section R315-101-12.

(b) The responsible party shall submit a corrective action
work plan that includes the responsible party's proposed remedial
option for cleanup of the site for review and approval before
implementation of the corrective action activities at the site.
Determination of appropriate corrective action measures shall be
made in accordance with criteria identified in Subsection R315-101-
1(c). Any proposed modifications to the approved plan shall be
reviewed and approved by the director before implementation of the
proposed modification.

(¢) Any corrective action levels proposed shall be
protective of the complete exposure pathways or potentially complete
exposure pathways for all receptors.

(d) The responsible party shall submit a corrective action
report after completion of corrective action activities at the site to the
director for review and approval.

(e) The corrective action report shall include a request for
a corrective action completeness determination from the director.

R315-101-7. Risk Management: Site Management Plan and
Closure Equivalency.

(a) Adetermination of no further action or corrective action
complete without controls or unrestricted land use or risk-based clean
closure and no site management shall be approved when:

(1) the level of risk present at the site is [equalto-or-]less
than_or equal to 1x10¢ as the point of departure for carcinogens and
the hazard index is less than or equal to one for non-carcinogens
based on the approved risk assessment conducted assuming the land
use exposure scenario defined in Subsection R315-101-5(g)(1);

(2) the director determines that ecological effects as the
site are insignificant based on the approved assessment conducted in
accordance with Subsection R315-101-5(j); and

(3) current impacts to groundwater are insignificant in
accordance with Subsection R315-101-4(f)(15) and residual
contamination present at the site possess no future threat to
groundwater in accordance with Subsection R315-101-5(f)(8) and
"Soil Screening Guidance Technical Background Document," US
EPA, as incorporated by reference in Section R315-101-12, or
groundwater contaminant concentrations have been shown to be
below a corrective action level using statistical corrective action test
in accordance with "Statistical Analysis of Groundwater Monitoring
Data at RCRA Facilities," US EPA Unified Guidance, as incorporated
by reference in Section R315-101-12 or the "Groundwater Statistics
and Monitoring Compliance Guidance Document," Interstate
Technology Regulatory Council (ITRC) as incorporated by reference
in Section R315-101-12, as applicable.
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(b) A determination of either corrective action complete
with controls or restricted land use, along with a [er—ne—further
investigationand-]site management plan shall be approved when:

(1) the level of risk present as the site is greater than 1x10°
%but less than 1x10* for carcinogens and the hazard index is less than
or equal to one for non-carcinogens based on the approved risk
assessment conducted assuming the land use exposure scenario
defined in Subsection R315-101-5(g)(1) or R315-101-5(g)(2); and

(2) clean closure is not supported by conclusions of either
the site investigation or corrective action risk assessment.

(c) The site management plan shall:

(1) be submitted within 60 days of approval of the risk
assessment report and include a schedule for implementation;

(2) be supported by the findings in the approved risk
assessment report and contain appropriate site management
activities;

(3) encompass any activities, controls and conditions
necessary to manage the risk to human health and the environment so
that acceptable risk levels are not exceeded under current or
reasonably anticipated future land use conditions;

(4) ensure that the assumptions made in the estimation of
risk and applicable target risk levels are being met; and

(5) ensure that adverse ecological effects are controlled
and managed so that documented hazard quotients and indices are
less than or equal to one.

(d) Appropriate site management activities shall be
measures and controls taken to manage and reduce risks greater than
1 x 10 but less than 1x10* under both current and reasonably
anticipated future land use conditions, through land use controls,
such as institutional controls and engineering controls, groundwater
monitoring, post-closure care, or corrective action as determined by
the director on a case-by-case basis as defined in Subsection R315-
101-13(%).

(e) The site management plan shall be reviewed and
approved by the director before implementation of the plan. Before
approval, the site management plan shall be subject to the public
notice requirements of Section R315-101-10.

(H)(1) If the director finds that the site management plan is
not adequate for protection of human health and the environment, the
responsible party shall resubmit a revised site management plan
addressing the comments of the director within an appropriate time
frame as specified by the director. The director shall review and
approve or reject the revised site management plan. The responsible
party shall resubmit the site management plan addressing the
deficiencies in a time frame specified by the director.

(2) The site management plan shall be implemented in
accordance with the approved schedule.

(g)(1) Upon completion of the requirements in Subsection
R315-101-7(a), corrective action shall be considered complete
without controls and the land is acceptable for unrestricted use.

(2) The requirements of Subsections R315-270-1(c)(5) and
(6) shall be deemed met if Subsection R315-101-7(a) is met.

(h) The site management plan shall include a land use
control plan that specifies allowable and prohibited use of the site.

(i) Land use controls shall guarantee that pathways of
exposure to contaminants of concern remain incomplete for as long
as there are hazardous wastes or hazardous waste constituents
remaining that could pose an unacceptable risk to human health and
the environment.

UTAH STATE BULLETIN, February 01, 2023, Vol. 2023, No. 03

NOTICES OF CHANGES IN PROPOSED RULES

(j) Land use controls shall be reliable, enforceable, and
consistent with the risk posed by the contaminants of concern as
documented in the approved risk assessment report. Land use
controls may include engineering controls such as capping, paving,
vapor barriers, fencing, signage, site security, and institutional
controls, such as post-closure care and land use restrictions, as
determined on a case-by-case basis and approved by the director.

k) In instances where contamination, including
groundwater, has migrated off-site, and the director determines that
the contaminant concentration poses a potential risk exceeding the
acceptable risk level for residential land use exposure scenario
defined in Subsection R315-101-5(g)(1), the responsible party shall:

(1) Submit a proposed written notice of contamination to
the director for approval before its distribution to the off-site property
owners affected or potentially affected by the contamination.

(i) The written notice shall at a minimum, include the
following:

(A) names of the contaminants detected above applicable
screening levels;

(B) the corresponding screening levels;

(C) the respective detected contaminant concentrations;
and

(D) adverse effects on human health and the environment.

(2) Notify the off-site property owners, in writing, within
30 days of director approval of written notice.

(3) Provide the director with a certified mail return receipt,
or any other form of delivery that provides confirmation of receipt.

(4) With the property owner's consent, and with the
director's approval, conduct corrective action in accordance with
Section R315-101-6 to reduce concentrations of constituents of
concern on the property to or below residential land use exposure
scenario defined in Subsection R315-101-5(g)(1) or R315-101-
4(f)(15) as applicable, if it is determined by the director that the
action is necessary for protection of human health and the
environment, or that groundwater use is designated as a drinking
water source or is potentially a drinking water source; or

(5) If groundwater contamination has migrated off-site but
Subsections R315-101-7(k)(1) through R315-101-7(k)(4) are not
applicable, the responsible party shall inform the off-site property
owner in writing of the contamination, as required by Subsection
R315-101-7(k)(1), and with the property owner's consent, and with
the director's approval, conduct corrective action in accordance with
Section R315-101-6 to reduce concentrations of contaminants of
concern on the off-site property to non-residential land use exposure
levels consistent with the requirements of Subsection R315-101-
5(g)(2) and the designated groundwater use, and develop a site
management plan in accordance with Section R315-101-7. The
responsible party shall prepare and obtain the director's approval for
an environmental covenant concerning the property. The responsible
party shall request the property owner to record the environmental
covenant and document to the director its efforts to have the
environmental covenant recorded.

(1) If the responsible party cannot gain access to further
characterize the off-site property, or to assess and manage risks, or to
conduct corrective action on the off-site property, the responsible
party shall:

(1) document each attempt to gain access to the off-site
property, and obtain concurrence from the director that the attempts
made were reasonable and that no further attempts need to be made;
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(2) meet the applicable target risk levels or some approved
groundwater protection standards at the boundary of the site; and

(3) with a site management plan approved by the director,
take the necessary actions to prevent further migration of
contaminants of concern beyond the site boundary.

(m) For impacts to off-site groundwater, surface water
bodies and sediments, and other media, the corrective action levels
shall be protective of each receptor, human and ecological, for each
current and potential future exposure pathway.

(n) The site management plan in Subsections R315-101-
7(k)(5) and R315-101-7(1)(3) addressing off-site and site
groundwater contamination respectively, shall include the activities
and conditions necessary to address current and potential future
impacts to groundwater. The proposed controls and measures shall
be consistent with Section R315-101-3 and prevent further ground
water degradation at the site or off-site property so that risks are
controlled, reduced or maintained at levels within the acceptable risk
range as defined in Subsection R315-101-13(c).

(o) Once the site management plan as specified in
Subsection R315-101-7(b), R315-101-7(k)(5) or R315-101-7(1)(3) as
applicable has been approved by the director, the contamination level
shall not be allowed to exceed the level of risk specified in the plan.
The responsible party has the burden to demonstrate that future levels
of contamination at either the site or off-site property or both are
either below or within the range of risk levels specified in the site
management plan.

(p) If the responsible party cannot demonstrate that the
level of contamination at either the site or off-site property or both is
either below or within the range of risk levels specified in the site
management plan, then further corrective action may be required as
determined by the director to bring the risk levels to within the
acceptable risk range as specified in the site management plan. A
revised site management plan may be required by the director.

(q) Ininstances where contaminated groundwater has been
determined by the director as having no complete exposure pathways
and there is no migration of the contaminated plume off-site, or when
the director has approved a claim of technical impracticability for
corrective action, then, instead of meeting specific cleanup levels, the
acceptable management goals and remedy, shall be the following:

(1) source control of releases of contaminants that may
pose a threat to human health and the environment;

(2) protection of human health and the environment from
any potential exposure pathways to contaminated groundwater;

(3) long-term plume containment system for protection of
human health and the environment;

(4) perpetual care obligation of the responsible party;

(5) periodic groundwater monitoring, unless terminated by
the director after an evaluation of the site-specific conditions and risk
characteristics, to demonstrate that contaminant levels are not
increasing and the groundwater plume is stationary; and[;]

(6) periodic re-evaluation of the technical impracticability
decision as part of routine performance monitoring to ensure long-
term protection of human health and the environment.
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R315-101-8. Contents of a Site Management Plan, Land Use
Controls, Environmental Covenants, Restrictions, Controls and
Conditions.

(a) The content of the site management plan. The site
management plan to be approved by the director shall contain at a
minimum:

(1) alegal description of the site including a legal plat map,
a copy of the recorded deed showing ownership, and documents
showing all liens;

(2) asummary of the media investigations conducted at the
site including the characterization, delineation and listing of
identified constituents of potential concern and contaminants of
concern;

(3) a summary of the completed human health risk
assessment and ecological risk assessment performed in accordance
with Section R315-101-5;

(4) an implementation schedule of the site management
plan within the site;

(5) a description of the groundwater conditions under the
site and within the impacted aquifer, as defined in a site
characterization report and including activity and use limitations for
potable, culinary, domestic, process, irrigation or any other
groundwater uses;

(6) acomplete list of the persons or entities that have rights
of reasonable access to the site at any time after the effective date of
the site management plan for activities such as monitoring and
compliance with the site management plan, along with any other
terms and conditions of the site management plan;

(i) the site management plan shall also indicate that
persons with legal interest in land and those subject to the site
management plan are required to allow compliance with the site
management plan;

(7) provisions that the director, and the director's
authorized officers, employees, or representatives may at any
reasonable time and upon presentation of appropriate credentials,
have access to the site to monitor, sample or determine compliance
with the site management plan or environmental covenant;

(8) a list of the contact names and information for site
management plan inquiries; and

(9) a general description of any site-specific groundwater
monitoring including:

(i) a general overview of the proposal;

(i) a summary of site groundwater conditions; and

(iii) the current and potential uses of groundwater and the
contaminants of concern.

(b) Activities related to monitoring potential
contamination of the groundwater at the site shall be conducted under
an approved groundwater monitoring plan. The responsible party
shall submit a draft plan to the director and shall not proceed with
any portion of the plan until the director has given written approval.

(1) Based on the results of the groundwater monitoring, the
potential need for additional site management activities shall be
evaluated and implemented, if necessary, to protect human health and
the environment. Groundwater monitoring shall be the responsibility
of the property owner and its assignees.
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(c) If an existing groundwater monitoring well is lost,
abandoned, destroyed, or needs to be relocated for development
purpose, the owner shall replace the wells in an area that provides the
groundwater data required by the site management plan. Any
proposal to replace groundwater monitoring wells requires review
and approval by the director. If drinking water wells are proposed,
the responsible party shall provide prior notice to the director after
obtaining either any necessary permits approval or both for the
installation of the proposed drinking water wells by the appropriate
state, local or other regulatory agencies.

(d) Site management plan modification and termination.
The site management plan shall be subject to review and may be
terminated or modified as follows.

(1) If groundwater sampling data within the site or off-site
property indicates that approved groundwater corrective action levels
found in Subsections R315-101-4(f)(15), R315-101-6(a)(3)(i), and
R315-101-7(k)(4), as applicable, have been met for the site or
impacted off-site property, the responsible party may request
modification or termination of the groundwater monitoring program,
as follows:

(i) groundwater data shall be evaluated using a statistical
corrective action test in accordance with the "Statistical Analysis of
Groundwater Monitoring Data at RCRA Facilities, Unified
Guidance," US EPA, or the "Groundwater Statistics and Monitoring
Compliance Guidance Document," Interstate Technology Regulatory
Council (ITRC), as incorporated by reference in Section R315-101-
12;

(i1) a demonstration that future levels of contamination will
not exceed the approved groundwater corrective action levels; and

(iii) land use controls, either engineering or institutional or
both, shall be relied upon to ensure protection of human health and
the environment if the approved corrective action levels are more
than the drinking water standards, maximum contaminant levels.

(2) If soil sampling data, including soil vapor, within the
site or off-site indicate corrective action levels as found in Section
R315-101-6 have been met for the soil portion of the site, the owner
may request a modification or termination of the section of the site
management plan addressing soil management at the site or at an
impacted off-site property.

(3) If the owner or responsible party satisfies Subsections
R315-101-8(d)(1) and R315-101-8(d)(2) and, in addition, meets the
requirements defined in Subsection R315-101-7(a), the owner may
request a corrective action complete without controls determination
or a no further action determination.

(4) If Subsection R315-101-8(d)(3) is satisfied, a request
for termination of the site management plan and the environmental
covenant may be submitted to the director for approval.

(5) The director may require public comment on any
modifications or termination of the approved site management plan
and environmental covenant in accordance with Section R315-101-
10.

(6) The director may require a re-evaluation of the
approved risk assessment, the site management plan and the
environmental covenant upon receipt of new information or data that
brings into question the protectiveness of the existing site
management plan.

(e) Land use controls.
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(1) The site management plan shall identify land use
limitations for the site, such as residential, industrial, commercial,
recreational, agricultural or any other comparable use with a similar
level of human occupancy and exposure. The site management plan
shall also identify the land use controls to be placed upon the site.
Any subsequent plans for development of the site shall demonstrate
to the director that the level of risk present for the proposed use shall
not exceed the applicable risk levels specified in the site management
plan.

(2) The site management plan shall contain as many land
use controls, institutional and engineering, as is deemed necessary to
protect human health and the environment. Controls may include
maintaining pavement, capping, soil excavation restrictions, and
groundwater use limitations. Each control shall be approved by the
director.

(3) The proposed land use controls shall be developed and
included in the site management plan.

(4) Land use controls shall be used at any site where
cumulative carcinogenic risk exceeds a level of 1x107° but is less than
1x10* after cleanup or as indicated by the approved risk assessment
report.

(5) Land use controls shall ensure that pathways of
exposure to contaminants of concern remain incomplete for as long
as there are contaminants of concern remaining that could pose an
unacceptable risk to human health or the environment.

(6) Land use controls shall be enforceable pursuant to
Section 57-25-111 and consistent with the risks posed by the
contaminants of concern reported in the approved risk assessment
report. The responsible party, or a subsequent land[-]Jowner who
assumes the responsibility of maintaining land use controls, shall be
responsible for reimbursing the agency for any costs associated with
periodic administrative oversight to ensure that land use controls are
maintained and are in compliance with the site management plan.
Costs shall not exceed the authorized statutory rate for technical
oversight by the agency at the time of service.

(f) An environmental covenant. An environmental
covenant pursuant to Sections 57-25-101 through 57-25-114 shall be
required for each site unless it has been documented that any
contaminants of interest at the site are at or below background levels
or the following requirements have been met:

(1) the level of risk is less than or equal to 1x10° for
carcinogens and the hazard index is less than or equal to one for non-
carcinogens pursuant to the risk assessment conducted assuming the
land use exposure scenario defined in Subsection R315-101-5(g)(1);

(2) the ecological effects have been determined to be
insignificant; and

(3) there are no current or potential future impacts to
groundwater.

(g) The content of the environmental covenant. The
environmental covenant shall contain at a minimum:

(1) a brief narrative description of the contamination and
remedy;

(2) a list of the constituents of potential concern and
contaminants of concern;

(3) alist of the exposure pathways;

(4) the limits of exposure;
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(5) the locations and extent of the contamination;

(6) a brief narrative description of land use limitations for
the site;

(7) any groundwater use limitations;

(8) any ground surface use limitations; and

(9) any worker safety limitations.

(h) For all legal interests in the subject property created
after the recording of the environmental covenant and for all interests
voluntarily subordinated to the environmental covenant the
environmental covenant shall indicate that persons with legal interest
in land and those subject to the site management plan are required to
maintain compliance with the site management plan.

(i) The environmental covenant shall include provisions
that the director, and the director's authorized officers, employees, or
representatives may at any reasonable time and upon presentation of
appropriate credentials, have access to the site to monitor, sample or
determine compliance with the site management plan or the
environmental covenant.

(j) The terms and conditions of the land use controls
established on the property shall be consistent with the environmental
covenant recorded for the site.

(k)  Within 30 days of the director signing the
environmental covenant, the owner shall record the approved
environmental covenant with the county recorder's office, and within
30 days of recording shall submit a copy of the recorded document
to the director.

(1) Restrictions, controls and conditions. Restrictions,
controls and conditions specified in the environmental covenant and
the site management plan shall be enforceable by the director under
Section 57-25-111 and Rule R315-101.

R315-101-9. Owner Responsibilities.

(a) The owner or responsible party shall ensure compliance
with the environmental covenant and the land use restrictions such as
groundwater use restrictions, soil removal restrictions, hazard
notifications, implementation of the groundwater monitoring
program and any other restrictions or conditions cited in the site
management plan. Documentation of compliance with the site
management plan requirements shall be submitted to the director
upon request.

(b) The owner or responsible party shall notify present and
future workers at the site of the residual risk at the site and the
existence of the site management plan. This includes site workers
present for a typical work week and construction workers who may
be temporary. If the site management plan specifies controls to
prevent workers from exposure, the owner or responsible party shall
provide those controls.

(c) Within 48 hours of becoming aware of a deviation from
the site management plan the owner or responsible party shall notify
the director of the deviation. The owner or responsible party shall
submit to the director a written report within 30 days detailing the
nature of the deviation and an evaluation of whether the situation and
existing site management practices compromise the level of
protection afforded by the original site management plan
requirements and whether an alternate site management plan is
needed to provide a comparable level of protection. Any proposed
modification to the site management plan requirements shall require
director approval.
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(d) The environmental covenant shall run with the land and
shall be binding on the current and all subsequent owners. The site
management plan requirements shall be imposed and enforced on the
current owner through an environmental covenant. Additionally,
after the environmental covenant is recorded in the appropriate
county recorder's office, each deed, title or other instrument
conveying an interest in the property executed by the owner or the
owner's successors in title to the property shall include a notice
stating that the property is subject to the site management plan and
environmental covenant, and shall reference the recorded location of
the site management plan and environmental covenant and the
restrictions applicable to the property in the site management plan.

(e) In instances where groundwater contamination has
migrated off-site, and the director determines that the contaminant
concentration poses a potential risk, the responsible party shall notify
the impacted off-site property owners in accordance with Subsections
R315-101-7(k) and R315-101-7(1).

(f) The responsible party, with the approval of the director,
shall comply with Subsection R315-101-7(k)(4), R315-101-7(k)(5)
or R315-101-7(1) as applicable.

R315-101-10. Public Participation.

(a) The director may provide for public participation in
each phase of the cleanup action process, as defined in Sections
R315-101-4 through R315-101-7.

(b) Before approving the site management plan, the
director shall provide public notice for public comment periods and
public hearings for the site management plan in accordance with
Sections R315-124-10 through R315-124-12 and R315-124-17.

R315-101-11. Administrative Oversight.

(a) The director or the director's representatives shall have
access to the site as described in Section R315-260-5 and at any time
when activity pursuant to Rule R315-101 is taking place. The
director or the director's representatives may collect environmental
samples or document any visit to the site by photographic, or
videographic or some other reasonable means.

(b) The director shall send an invoice to the responsible
party for review of plans, reports or other technical documents
submitted, contractor costs, laboratory costs and time spent on
correspondence, telephone calls, meetings, field work, and any
associated activities to meet the requirements of Rule R315-101.

(c) The owner shall pay any invoices it receives from the
director in accordance with the instructions on the invoice.

(d) The responsible party shall notify the director at least
seven days before any field work such as a sampling event or
remediation activity.

(e) Information submitted to the director shall be signed by
the responsible party.

R315-101-12. Documents Incorporated by Reference.

For purposes of Rule R315-101 regarding cleanup action
and Risk-Based Closure Standards, the following documents are
incorporated by reference.

(a) Interstate Technology Regulatory Council (ITRC),
December 2013, "Groundwater Statistics and Monitoring
Compliance" Guidance Document.
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(b) Los Alamos National Laboratory (LANL), 2011,
"ECORisk Database."

(c)  Oakridge National Laboratory (ORNL), 1996,
"Toxicological Benchmarks for Wildlife: 1996 Revision."
ES/ER/TM-86/R3.

(d) Oakridge National Laboratory (ORNL), May 1998, "A
Guide to the ORNL Ecotoxicological Screening Benchmarks:
Background, Development, and Application," ORNL/TM-13615.

(e) United States Environmental Protection Agency (US
EPA), 1986, "Guidelines for the Health Risk Assessment of Chemical
Mixtures," Risk Assessment Forum, EPA/630/R-98/002.

(f) United States Environmental Protection Agency (US
EPA), 1989, "Risk Assessment Guidance for Super Fund Volume 1:
Human Health Evaluation Manual (Part A)", Office of Emergency
and Remedial Response EPA/504/1-89/002, Interim Final.

(g) United States Environmental Protection Agency (US
EPA), March 25, 1991, "Risk Assessment Guidance for Super Fund
Volume 1: Human Health Evaluation Manual Supplemental
Guidance Standard Default Exposure Factors." Interim Final.
OSWER Directive 9285.6-03.

(h) United States Environmental Protection Agency (US
EPA), December 1991, "Risk Assessment Guidance for Super Fund
Volume 1: Human Health Evaluation Manual (Part B, Development
of Risk-based Preliminary Remediation Goals)," Office of
Emergency and Remedial Response EPA/504/1-89/003, Interim
Final.

(i) United States Environmental Protection Agency (US
EPA), December 1993, "Wildlife Exposure Factors Handbook,
Volume I of II," EPA/600/R-93/187.

(§) United States Environmental Protection Agency (US
EPA), May 1992, "Supplemental Guidance to RAGS: Calculating the
Concentration Term," Office of Solid Waste and Emergency
Response, Washington, D.C. OSWER Directive 9285.7-081.

(k) United States Environmental Protection Agency (US
EPA), February 1992, "Framework for Ecological Risk Assessment,"
EPA/630/R-92/001.

(I) United States Environmental Protection Agency (US
EPA), December 1993, "Wildlife Exposure Factors Handbook,
Appendix: Literature Review Database, Volume II of II" EPA/600/
R-93/187.

(m) United States Environmental Protection Agency (US
EPA), May 1996, "Soil Screening Guidance Technical Background
Document," EPA/540/R95/128.

(n) United States Environmental Protection Agency (US
EPA), June 1997, "Ecological Risk Assessment Guidance for
Superfund: Process for Designing and Conducting Ecological Risk
Assessments," Interim Final, EPA 540-R.97-006, OSWER 9285.7-
25, PB97-963211.

(o) United States Environmental Protection Agency (US
EPA), April 1998, "Guidelines for Ecological Risk Assessment."

(p) United States Environmental Protection Agency (US
EPA), August 2000, "Supplementary Guidance for Conducting
Health Risk Assessment of Chemical Mixtures," EPA/630/R-00/002,
August Risk Assessment Forum Technical Panel.

(@) United States Environmental Protection Agency (US
EPA), December 2001, "Risk Assessment Guidance for Superfund:
Volume 1 Human Health Evaluation Manual (Part D, Standardized
Planning, Reporting, and Review of Superfund Risk Assessments),"
Final, OSWER 9285.7-47.

UTAH STATE BULLETIN, February 01, 2023, Vol. 2023, No. 03

NOTICES OF CHANGES IN PROPOSED RULES

(r) United States Environmental Protection Agency (US
EPA), March 2001, "EPA Requirements for Quality Management
Plans," EPA QA/R-2, EPA/240/B-01/002.

(s) United States Environmental Protection Agency (US
EPA), December 2001, "Risk Assessment Guidance for Superfund:
Volume III - Part A, Process for Conducting Probabilistic Risk
Assessment," EPA 540-0R-02-002 OSWER 9285.7-45 PB 2002
963302.

(t) United States Environmental Protection Agency (US
EPA), December 2002, "Supplemental Guidance for Developing Soil
Screening Levels for Superfund Sites," OSWER 9355.4-24.

(u) United States Environmental Protection Agency (US
EPA), December 2002, "Guidance for Quality Assurance Project
Plans," EPA QA/G-5, EPA/240/R-02/009[-], OSWER 2002.

(v) United States Environmental Protection Agency (US
EPA), December 2002(a), "Calculating Upper Confidence Limits for
Exposure Point Concentrations at Hazardous Waste Sites."

(w) United States Environmental Protection Agency (US
EPA), February 2005, "Guidance for Developing Ecological Soil
Screening Levels," Office of Solid Waste and Emergency Response
OSWER Directive 9285.7-55.

(x) United States Environmental Protection Agency (US
EPA), December 2003, "Human Health Toxicity Values in Superfund
Risk Assessment," Office of Solid Waste and Emergency Response,
OSWER Directive 9285.7-53.

(y) United States Environmental Protection Agency (US
EPA), February 2004, "User's Guide for Evaluating Subsurface Vapor
Intrusion into Buildings."

(z) United States Environmental Protection Agency (US
EPA), July 2004, "Risk Assessment Guidance for Superfund Volume
1: Human Health Evaluation Manual (Part E, Supplemental
Guidance for Dermal Risk Assessment)," EPA/540/R/99/005, Final.

(aa) United States Environmental Protection Agency (US
EPA), March 2005(b), "Guidelines for Carcinogen Risk
Assessment," EPA/630/P-03/001F.

(bb) United States Environmental Protection Agency (US
EPA), March 2005(c), "Supplemental Guidance for Assessing
Susceptibility from Early-Life Exposure to Carcinogens,"
EPA/630/R-03/003F.

(cc) United States Environmental Protection Agency (US
EPA), February 2006, "Guidance on Systematic Planning Using the
Data Quality Objectives Process," EPA/240/B-06/001.

(dd) United States Environmental Protection Agency (US
EPA), January 2009, "Risk Assessment Guidance for Superfund
Volume 1: Human Health Evaluation Manual (Part F, Supplemental
Guidance for Inhalation Risk Assessment)," EPA/540/R/070/002,
OSWER 9285.7-82.

(ee) United States Environmental Protection Agency (US
EPA), March 2009, "Statistical Analysis of Groundwater Monitoring
Data at RCRA Facilities, Unified Guidance," Final, EPA 530/R-09-
007.

(ff) United States Environmental Protection Agency (US
EPA), December 1991, "Risk Assessment Guidance for Super Fund
Volume 1: Human Health Evaluation Manual (Part C, Risk
Evaluation of Remedial Alternatives)," Office of Emergency and
Remedial Response EPA/540/R-92/004, Interim.

(gg) United States Environmental Protection Agency (US
EPA), September 2011, "Exposure Factors Handbook: 2011 Edition,"
Office of Research and Development, EPA/600/R-090/052F.
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(hh) United States Environmental Protection Agency (US
EPA), February 2012, "Superfund Vapor Intrusion FAQs."

(i) United States Environmental Protection Agency (US
EPA), October 2015, "ProUCL Version 5.1 Technical Guide
Statistical Software for Environmental Applications for Data Sets
with and without Nondetect Observations," EPA/600/R-07/041.

(j) United States Environmental Protection Agency (US
EPA), February 2014, "Human Health Evaluation Manual,
Supplemental Guidance: Update of Standard Default Exposure
Factors," OSWER Directive 9200.1-20.

(kk) United States Environmental Protection Agency (US
EPA), May 2014, "Vapor Intrusion Screening Level (VISL)
Calculator User's Guide."

(1) United States Environmental Protection Agency (US
EPA), June 2015, "OSWER Technical Guide for Assessing and
Mitigating the Vapor Intrusion Pathway from Subsurface Vapor
Sources to Indoor Air," OSWER 9200.2-154.

(mm) United States Environmental Protection Agency (US
EPA), June 2015, "Technical Guide for Addressing Petroleum Vapor
Intrusion at Leaking Underground Storage Tank Sites."

(nn) United States Environmental Protection Agency (US
EPA), March 2005, "Update of Ecological Soil Screening Level
(Eco-SSL) Guidance and Contaminant Specific Documents."

(00) United States Environmental Protection Agency (US
EPA), September 1986, "Guidelines for Mutagenicity Risk
Assessment", EPA/630/R-98/003.

(pp) United States Environmental Protection Agency (US
EPA), September 1995, "Establishing Background Levels," OSWER
Directive 9285.7-19FS, EPA/540/F-94/030.

R315-101-13. Definitions.

Terms used in Rule R315-101 regarding cleanup action and
Risk-Based Closure Standards are defined as follows:

(a) "95% Upper Confidence Limit or 95% UCL" means an
estimate of the arithmetic average concentration for a contaminant
and it provides reasonable confidence that the true site average will
not be underestimated.

(b) "95% Upper Tolerance Limit or 95% UTL" means a
value not to be exceeded of possible background concentration values
and so provides a reasonable upper limit on what is likely to be
observed in the background with 95% confidence.

(c) "Acceptable Risk Range" means cancer risk greater
than_or equal to 1 x 10[-6]2 but less than or equal 1 x 10[-4]* or a
hazard index less than or equal to one with justifiable, reasonable and
practicable measures in place to reduce and control risk within the
range.

(d) "Action Level" means the existence of a contaminant
concentration in the environment that is high enough to warrant an
action or trigger a response action under the National Oil and
Hazardous Substances Contingency Plan.

(e) "Adverse Effect" means any effect that causes harm to
the normal functioning of plants, [er—]animals, or humans due to
exposure to [a-chemieal]any contaminants of concern.

(f) "Appropriate Site Management Activities" means
measures that are reasonable and practical that will be taken to
control and reduce risks greater than 1 x 10°¢ and less than 1 x 10*
for carcinogen and hazard index equal to or less than one for non-
carcinogens under both current and reasonably anticipated future
land use conditions, for example, institutional controls, engineering
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controls, groundwater monitoring, post-closure care, or corrective
action and ensuring that assumptions made in the estimation of
cancer risk and non-cancer hazard in the risk assessment report are
not violated.

(g) "Area of Contamination" means a hazardous waste
management unit or a solid waste management unit or an area where
a release has occurred.

(h) "Assessment Endpoints" means an explicit expression
of environmental value that is to be protected. It is the part of the
ecosystem that should be protected at a superfund site and it is
generally some characteristic of a species of plant or animal, for
example, reproduction, growth, that may be described numerically.

(i) "Background" means substances or locations that are
not influenced by releases from a site and are naturally occurring in
the environment in forms that have not been influenced by human
activity or are natural and human-made substances present in the
environment as a result of anthropogenic activities and not related to
the site.

(j) "The boundary" means the furthest extent where
contamination from a defined source has migrated in any medium
when the release is first identified.

(k) "Cancer Risk" means the probability that an individual
with contract cancer after lifetime exposure to a carcinogen.

(1) "Cleanup" means the range of corrective action
activities that occur in the context of addressing environmental
contamination at RCRA sites to lower contaminant concentration or
decrease chemical toxicity. Activities may include waste removal,
contaminated media removal or source reduction, such as excavation
or pumping, in-place treatment of waste or contaminated media, such
as bioremediation, monitored natural attenuation, containment of
waste or contaminated media, such as barrier walls, low permeability
covers, liners or capping, or various combination of these
approaches.

(m) "Concentration Term - 95% Upper Confidence Limit"
means the intake variable and it is an estimate of the arithmetic
average concentration for a contaminant based on a set of site
sampling results. Because of the uncertainty associated with
estimating the true average concentration at a site, the 95% Upper
Confidence Limit of the arithmetic mean is used to represent this
variable and provides reasonable confidence that the true site average
will not be underestimated.

(n)  "Complete Exposure Pathway" means how a
contaminant may be traced or expected to travel from a source to a
plant or animal that may be affected by that chemical and shall meet
the following:

(1) the presence of a source and transport;

(2) exposure point or contact (receptor); and

(3) exposure route. Otherwise exposure is incomplete.

(o) "Conceptual Site Model" means a written, illustrative,
or both, representation of a site that documents the physical, chemical
and biological processes that control the transport, migration, actual
or potential, or both impacts of contamination in soil, air, ground
water, surface water, sediments, to human or ecological receptors, or
both, exposure pathways, at a site or at a reasonably anticipated site
under both current and potential future land use scenarios.

(p) "Contaminate" means to make a medium polluted
through the introduction of hazardous waste or hazardous
constituents as identified in Section R315-261-1092, which
incorporates by reference 40 CFR 261, Appendix VIII.
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(q) "Contaminants of Concern" means Constituents of
Potential Concern that significantly contribute to a pathway in a land
use scenario for a receptor that either exceeds a cumulative cancer
risk of 1x10** or exceeds a non-cancer hazard index of one.

(r) "Contaminants of Interest" means chemicals detected at
the site during the site characterization process that may pose threat
to human health or the environment.

(s) "Constituents of Potential Concern" means constituents
detected in a medium that are selected to be addressed in the risk
assessment process because contact with humans may result in
adverse effects.

(t) "Constituents of Potential Ecological Concern" means
any constituent that is shown to pose possible ecological risk at a site.
It is generally a constituent that may or may not be causing risk or
adverse effects to plants and animals at a site.

(u) "Corrective Action" means the cleaning up of
environmental problems caused by the mismanagement of wastes, or
the cleanup process or program under RCRA and any activities
related to the investigation, characterization, and cleanup of release
of hazardous waste or hazardous constituents from solid waste
management units or hazardous waste management units at a
permitted or interim status treatment storage or disposal facilities or
voluntary cleanup sites or brownfield sites.

(v) "Corrective Action Complete With Controls" means a
condition of a solid waste management unit, a hazardous waste
management unit, an area of contamination or a contaminated site
where site characterization or risk assessment indicate corrective
action is required and completed and the results of the risk assessment
meet the closure standards and requirements specified in Subsection
R315-101-7(b), or a condition of a solid waste management unit, a
hazardous waste management unit, area of contamination or a
contaminated site where site characterization or risk assessment
indicate corrective action is not required but also meets the closure
standards and requirements specified in Subsection R315-101-7(b).

(w) "Corrective Action Complete Without Controls"
means a condition of a solid waste management unit, a hazardous
waste management unit, area of contamination or a contaminated site
where site characterization or risk assessment indicate corrective
action is required and completed and the results of the risk assessment
meet the closure standards and requirements equivalent to a no
further action or meeting the requirements of Subsection R315-101-
7(a) or a condition of a solid waste management unit, a hazardous
waste management unit, area of contamination or a contaminated site
when site characterization or risk assessment indicate corrective
action is not required but also meets the closure standards and
requirements equivalent to a no further action or meeting the
requirements of Subsection R315-101-7(a).

(x) "Corrective Action Level" means the concentration of
a contaminant in a medium after cleanup of a site that is protective of
human health and the environment.

(y) "Data Quality Objectives" means qualitative and
quantitative statements of the quality of data needed to support
specific decisions or regulatory actions.

(z) "Dilution Attenuation Factor" means the ratio of the
contaminant concentration in soil leachate to the concentration in
groundwater at the receptor point.

(aa) "Environment" means the surroundings or conditions
in which a person, animal, or plant lives or operates.
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(bb) "Exposure" means contact of an organism with a
chemical or physical agent and it is the amount of the agent available
at the exchange boundaries of the organism.

(cc) "Exposure Pathway" means the course a chemical or
physical agent takes from a source to an exposed organism.

(dd) "Exposure Point Concentration" means either a
statistical derivation of measured data or modeled data that represents
an estimate of the chemical concentration available from a particular
medium or route of exposure. The exposure point concentration
value is used to quantify potential cancer risks and non-cancer
hazards.

(ee) "Groundwater Cleanup Levels" means site-specific
groundwater chemical concentration levels based on groundwater
use designation and exposure pathway established to ensure the
protection of human health and the environment when defining
groundwater cleanup objectives.

(ff) "Groundwater Use" means the current or reasonably
expected maximum beneficial use of groundwater that warrants the
most stringent cleanup levels, including drinking or other uses.

(gg) "Hazard Index" means the sum of hazard quotients.

(hh) "Hazard Quotient" means the ratio of exposed dose to
some reference dose or reference concentration.

(i) "Lowest Observed Adverse Effects Level or Lowest
Observed Adverse Effects Concentration" means the lowest level of
a chemical stressor evaluated in a toxicity test that shows harmful
effects on a plant or animal. A Lowest Observed Adverse Effects
Level is based on dose of a chemical ingested while Lowest Observed
Adverse Effects Concentration refers to direct exposure to a chemical
such as through the skin.

(Gj) "Maximum Contaminant Level" means the highest
level of a contaminant that is allowed in drinking water and is set as
close to the "Maximum Contaminant Level Goal" as feasible using
the best available treatment technology and taking cost into
consideration. Maximum Contaminant Levels are enforceable
standards.

(kk) "Maximum Contaminant Level Goal" means the level
of'a contaminant in drinking water below which there is no known or
expected risk to health. Maximum Contaminant Level Goals allow
for a margin of safety and are non-enforceable public health goals.

(000 "Measures of Effects" means quantitative
measurements of effects expressed as statistical or numerical
assessment endpoint summaries of the observations that make up the
measurement.

(mm) "Measurement End Point" means a measurable
ecological characteristic that is related to the valued characteristic
chosen as the assessment endpoint and it is a measure of biological
effects such as death, reproduction, or growth, of a particular species.

(nn) "Natural Resources" means land, fish, wildlife, biota,
air, water, ground water, drinking water supplies, and other similar
resources.

(00) "No Further Action" means the state of a solid waste
management unit, a hazardous waste management unit, or a
contaminated site at closure meeting the requirements in Subsection
R315-101-7(a) and it is equivalent to corrective action complete
without controls if the site was under corrective action activities. No
further action is equivalent to unrestricted land use.
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(pp) "No Observed Adverse Effects Level or No Observed
Adverse Effects Concentration" means the highest level of a
chemical stressor in a toxicity test that did not cause a harmful effect
in a plant or animal. A No Observed Adverse Effects Level refers to
a dose of chemical that is ingested, while a No Observed Adverse
Effects Concentration refers to direct exposure to a chemical such as
through the skin.

(qq) "Point of Departure" means the target risk level that
risk to an individual is considered insignificant.

(rr) "Potentially Complete Exposure Pathway" means a
pathway that, due to current site conditions is incomplete, but could
become complete at a future time because of changing site practices.
For example, the ingestion pathway of groundwater from a
residential well in a high total dissolved solids aquifer. This pathway
could be complete if treatment technologies like reverse osmosis
become economically feasible and are observed to be employed
successfully in that aquifer.

(ss) "Reasonable Maximum Exposure" means the highest
exposure that is reasonably expected to occur at a site. Reasonable
Maximum Exposure combines upper-bound and mid-range exposure
factors so that the result represents an exposure scenario that is both
protective and reasonable; not the worst possible case.

(tt)  "Regional Screening Levels" means risk-based
chemical concentrations derived from standardized equations
combing exposure assumptions with US EPA chemical-specific
toxicity values and target risk levels that are used for site screening
and initial cleanup goals.

(uu) "Release" means spill or discharge of hazardous
waste, hazardous constituents, or material that becomes hazardous
waste when released to the environment.

(vv) "Responsible Party" means the owner or operator of a
site, or any other person responsible for the release of hazardous
waste or hazardous constituents.

(ww) "Risk-Based Clean Closure" means closure of a site
where hazardous waste was managed or any medium that has been
contaminated by a release of hazardous waste or hazardous
constituents, and where hazardous waste or hazardous constituents
remain at the site in any medium at concentrations determined, in
Rule R315-101, to cause minimal levels of risk to human health and
the environment so as to require no further action or monitoring by
the responsible party nor any notice of hazardous waste management
on the record of title to the property.

(xx) "Risk-Based Concentration" means the concentration
of a contaminant the values of which are derived from equations
combining toxicity factors with standard exposure scenarios to
calculate chemical concentrations corresponding to some fixed levels
of risks in any medium, such as water, air, fish tissue, sediment, and
soil.

(yy) "Robust Statistic" means a statistic that is resistant to
errors in the results, produced by deviations from assumptions, such
as, normality. This means that the limits are not susceptible to
outliers, or distributional assumptions. For example, if the limits are
centered on the median, instead of on the mean, or on a modified,
"robust mean," and constructed with suitable weighting, or influence,
or function, they could be considered "robust."

(zz) "Site" means the area of contamination and any other
area that could be impacted by the released contaminants, or could
influence the migration of those contaminants, regardless of whether
the site is owned by the responsible party.
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(aaa) "Site Specific Screening Value" means contaminant
screening values derived for media, such as soil, sediment, water, at
a site based on relevant site assumptions and factors.

(bbb) "Source Control" means a range of actions, for
example, removal, treatment in place, and containment, designed to
protect human health and the environment by eliminating or
minimizing migration of or exposure to significant contamination.

(ccc) "Target Risk" means any acceptable specified risk
level. The preferred target risk is 1x10° which is at the protective end
of the acceptable risk range for screening of contaminants in risk
assessment_and considered to be the point of departure.

KEY: hazardous waste

Date of Last Change: 2023

Notice of Continuation: January 14, 2021

Authorizing, and Implemented or Interpreted Law: 19-6-105;
19-6-106

NOTICE OF CHANGE IN PROPOSED RULE

Rule or Section R590-225 Filing ID: 55044
Number:

Date of Previous (12/01/2022

Publication:

Agency Information

1. Department: |Insurance

Administration

Suite 2300

Taylorsville State Office Building
Street address: (4315S 2700 W

City, state and Taylorsville, UT 84129

zip:

Mailing address: |PO Box 146901

City, state and Salt Lake City, UT 84114-6901
zip:

Contact persons:

Agency:
Room number:
Building:

Name: Phone: Email:

Steve Gooch 801- sgooch@utah.gov
957-
9322

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:

R590-225. Submission of Property and Casualty Rate and
Form Filings

3. Reason for this change (Why is the agency submitting
this filing?):
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There was some concern in the industry that the definition
of "Compliant" would require all property and casualty
licensees to comply with the title insurance rules set forth
in Title R592. The Department of Insurance determined
that a slight change to the definition would fix the issue.

4. Summary of this change (What does this filing do?):

The change makes it clear that only a title insurance
licensee must comply with Title R592.

(EDITOR'S NOTE: The original proposed amendment
upon which this change in proposed rule (CPR) was based
was published in the December 1, 2022, issue of the Utah
State Bulletin, on page 152. Underlining in the rule below
indicates text that has been added since the publication of
the proposed rule mentioned above; strike-out indicates
text that has been deleted. You must view the CPR and
the proposed amendment together to understand all of the
changes that will be enforceable should the agency make
this rule effective.)

Fiscal Information

5. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

There is no anticipated cost or savings to the state budget.
The change merely clarifies that only certain property and
casualty licensees must comply with Title R592, which is
aligned with current practice.

B) Local government:

There is no anticipated cost or savings to local
governments. The change merely clarifies that only
certain property and casualty licensees must comply with
Title R592, which is aligned with current practice.

C) Small businesses ("small business" means a
business employing 1-49 persons):

There is no anticipated cost or savings to small
businesses. The change merely clarifies that only certain
property and casualty licensees must comply with Title
R592, which is aligned with current practice.

D) Non-small businesses ("non-small business" means
a business employing 50 or more persons):

There is no anticipated cost or savings to non-small
businesses. The change merely clarifies that only certain
property and casualty licensees must comply with Title
R592, which is aligned with current practice.
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E) Persons other than small businesses, non-small
businesses, or state or local government entities
("person" means any individual, partnership, corporation,
association, governmental entity, or public or private
organization of any character other than an agency):

There is no anticipated cost or savings to any other
persons. The change merely clarifies that only certain
property and casualty licensees must comply with Title
R592, which is aligned with current practice.

F) Compliance costs for affected persons:

There are no compliance costs for any affected persons.
The change merely clarifies that only certain property and
casualty licensees must comply with Title R592, which is
aligned with current practice.

G) Regulatory Impact Summary Table (This table only
includes fiscal impacts that could be measured. If there
are inestimable fiscal impacts, they will not be included in
this table. Inestimable impacts will be included in
narratives above.)

Regulatory Impact Table

Fiscal Cost FY2023 FY2024 FY2025
State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small  |$0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal $0 $0 $0
Cost

Fiscal FY2023 FY2024 FY2025
Benefits

State $0 $0 $0
Government

Local $0 $0 $0
Governments

Small $0 $0 $0
Businesses

Non-Small $0 $0 $0
Businesses

Other $0 $0 $0
Persons

Total Fiscal |$0 $0 $0
Benefits

Net Fiscal [$0 $0 $0
Benefits
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H) Department head comments on fiscal impact and
approval of regulatory impact analysis:

The Commissioner of the Department of Insurance,
Jonathan T. Pike, has reviewed and approved this
regulatory impact analysis.

Citation Information

6. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Section 31A-2-201 |Section Section 31A-2-202
31A-2-201.1

Section
31A-19a-203

Public Notice Information

8. The public may submit written or oral comments to
the agency identified in box 1. (The public may also
request a hearing by submitting a written request to the
agency. See Section 63G-3-302 and Rule R15-1 for more
information.)

A) Comments will be accepted 03/03/2023
until:

9. This rule change MAY become 03/10/2023
effective on:

NOTE: The date above is the date the agency anticipates

making the rule or its changes effective. It is NOT the
effective date.

Agency Authorization Information

Agency head |Steve Gooch, Date: |01/06/2023

Public Information
Officer

or designee
and title:

R590. Insurance, Administration.
R590-225. Submission of Property and Casualty Rate and Form
Filings.
R590-225-1. Authority.

This rule is promulgated by the commissioner pursuant to
Sections 31A-2-201, 31A-2-201.1, 31A-2-202, and 31A-19a-203.

R590-225-2. Purpose and Scope.

(1) The purpose of this rule is to set forth procedures for
submitting:

(a) property and casualty and title form filings under
Section 31A-21-201;

(b) property and casualty and title rates, and supplementary
information under Section 31A-19a-203;

(c) service contract form filings under Subsection 31A-6a-
103(2);

(d) bail bond form filings under Section 31A-35-607 and
Rule R590-196; and
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(e) guaranteed asset protection waiver filings under
Sections 31A-6b-202 and 31A-6b-203.

(2) This rule applies to each line of property and casualty
insurance, including;

(a) title insurance;

(b) bail bonds;

(c) service contracts; and

(d) guaranteed asset protection waivers.

R590-225-3. Definitions.

Terms used in this rule are defined in Sections 31A-1-301
and 31A-19a-102. Additional terms are defined as follows:

(1) "Certification" means a statement that the filing being
submitted is compliant.

(2)(a) "Compliant" means a filing complies with:

[€0](1) Title 31A, Utah Insurance Code; and

[65)](ii) Title R590, Administration[;and].

[€e)—](b) In addition to Subsection (2)(a), a title insurer,
agency title insurance producer, or individual title insurance producer
shall comply with Title R592, Title and Escrow Commission.

(3) "Electronic filing" means a:

(a) filing submitted using the System for Electronic Rate
and Form Filings, SERFF; or

(b) filing submitted using an email system.

(4) "File and use" means a filing is used, sold, or offered
for sale after it is filed with the department.

(5) "File before use" means a filing is used, sold, or offered
for sale after it is filed with the department and a stated period has
elapsed from the date filed.

(6) "Filer" means a person who submits a filing.

(7) '"Filing objection letter" means a letter issued by the
commissioner when a review determines the filing is not compliant
and may require:

(a) correction of non-compliant items;

(b) clarification; or

(c) additional information pertaining to the filing.

(8) "Letter of authorization" means a letter signed by an
officer of the licensee giving authority to the filer to submit a filing
on behalf of the licensee.

(9) "Licensee" means an insurer, a bail bond agency, a
service contract provider, or a guaranteed asset protection provider.

(10) "Order to prohibit use" means an order issued by the
commissioner prohibiting the use of a filing.

(11) "RSO" means rate service organization.

(12) "Rejected" means a filing is:

(a) not compliant;

(b) returned to the filer stating the reason for rejection; and

(c) not considered filed with the department.

(13) "Type of insurance" or "TOI" means a specific line of
property and casualty insurance including:

(a) general liability;

(b) commercial property;

(c) workers compensation;

(d) automobile;

(e) homeowners;

() title;

(g) bail bonds;

(h) service contracts; and

(i) guaranteed asset protection waivers.
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(14) "Use and file" means a filing is used, sold, or offered
for sale if it is filed within a stated period after its initial use.

(15) "Utah filed date" means the date provided to a filer by
the department indicating a filing is accepted.

R590-225-4. Forms Used in a Filing.

(1) The documents identified in this section shall be used
for each filing.

(a) An actual copy or a created version may be used.

(b) If created, the content, size, font, and format shall be
similar to the actual copy.

(2) The following filing forms shall be used and are
available on the department's website, https:// insurance.utah.gov:

(a) NAIC Uniform Property and Casualty Transmittal
Document, dated January 1, 2020;

(b) NAIC Uniform Property and Casualty Coding Matrix,
dated January 1, 2021;

(¢) Utah Insurer Loss Cost Multiplier and Expense
Constant Supplement Filing Forms, dated April 2017; and

(d) Utah Workers Compensation Insurer Loss Cost
Multiplier Filing Form, dated April 2017.

(3) 1If the dated version of a form in Subsection (2) is
unavailable, a more recent version is acceptable.

R590-225-5. General Filing Information.

(1)(a) A filing shall be accurate, consistent, complete, and
contain all required documents for the filing to be processed in a
timely and efficient manner.

(b) The commissioner may request additional information
as necessary.

(2) Alicensee and a filer are responsible for assuring that
a filing is compliant.

(3) A rate filing, a form filing, and supplementary
information applying to a specific program or product may be
submitted as one filing.

(4) A filing that is not compliant will be rejected and
returned to the filer.

(5) Arejected filing:

(a) is not considered filed;

(b) shall be submitted as a new filing; and

(c) may not be reopened for purposes of resubmission.

(6) A prior filing will not be researched to determine the
purpose of the current filing.

(7) The department does not review every filing.

(a) A filing may be reviewed:

(i) when submitted;

(i1) when a complaint is received;

(iii) during a regulatory examination or investigation; or

(iv) when the department considers a review necessary.

(b) If a filing is reviewed and is not compliant, a filing
objection letter or an order to prohibit use shall be issued to the filer.

(¢) The commissioner may require the licensee to disclose
deficiencies in forms or rating practices to affected consumers.

(8) Correcting a Filing.

(a) A correction to a filing in an open status may be made
at any time.

(b) A correction to a filing in a closed status:

(i) may not be made;

(ii) requires a new filing; and
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(iii)  shall reference the original filing in the filing
description of the new filing.

(9) A filer shall notify the department when withdrawing a
previously filed form, rate, or supplementary information.

(10) A filing that is withdrawn may not be used.

R590-225-6. Filing Submission Requirements.

(1) All filings shall be submitted electronically.

(a) All filers shall use SERFF to submit a filing.

(b) A bail bond agency, a service contract provider, and a
guaranteed asset protection waiver provider may use email instead of
SERFF to submit a filing.

(2) A rate filing for private passenger auto, homeowners,
or workers compensation TOI shall include a certification signed by
a qualified actuary stating that the rates are not inadequate, excessive,
or unfairly discriminatory under Subsection 31A-19a-201(1).

(3)(a) A filing shall be submitted by market type and TOI.

(b) The annual statement line number may not be used.

(4)(a) A filing may not include more than one TOI unless
the filing is a commercial or personal inter-line form filing.

(b) The inter-line use of a form must be explained in the
filing description.

(5) A filer may submit a filing for more than one insurer if
each insurer is listed in the filing.

(6) A cover letter may not be submitted with a filing.

(7) SERFF Filing.

(a) Filing Description. The filing description contained on
the general information tab shall contain the following information
in the order shown below.

(i) A filer shall certify that a filing is complete and
compliant.

(A) The following statement shall be included in the filing
description: "BY SUBMITTING THIS FILING I CERTIFY THAT
THE ATTACHED FILING HAS BEEN COMPLETED IN
ACCORDANCE WITH UTAH ADMINISTRATIVE RULE R590-
225 AND IS IN COMPLIANCE WITH APPLICABLE UTAH
LAWS AND RULES".

(B) A filing shall be rejected if the certification is false,
missing, or incomplete.

(C) A certification that is false may subject the licensee to
administrative action.

(i1) The filing description shall include:

(A) the intent of the filing; and

(B) the purpose of each document submitted with the
filing.

(iii) The filing shall indicate if the filing:

(A) is new;

(B) is replacing or modifying a previous filing, describing
the changes made, the reasons for the previous rejection, and the
previous filing's Utah filed date;

(C) includes forms for informational purposes, providing
the Utah filed date; or

(D) does not include the policy; if so, provide the Utah
filed date of the base policy and describe the effect on the base policy.

(iv) The filing shall identify if a provision is unusual,
controversial, or has been previously objected to or prohibited, and
explain why the provision is included in the filing.

(b) Letter of Authorization.
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(i) When the filer is not the licensee, a letter of
authorization from the licensee shall be attached to the supporting
documentation tab.

(ii) The licensee is responsible for a filing being compliant.

(c¢) Items Submitted for Filing.

(i) All forms shall be attached to the form schedule tab.

(i) All rates and supplementary rating information shall be
attached to the rate/rule schedule tab.

(iii) The actuarial certification under Subsection (2) shall
be attached to the supporting documentation tab.

(d) The filer shall refer to each applicable section of this
rule for additional procedures on how to submit a form, rate, or
supplementary information.

(8) Email Filing.

(a) The title of the email shall include the licensee's name
only.

(b) Transmittal. The NAIC Uniform Property and
Casualty Transmittal Document shall be properly completed.

(i) Complete the transmittal by referencing the following:

(A) NAIC Coding Matrix; and

(B) Utah Property and Casualty Content Standards.

(i1) Do not submit the documents described in Subsections
(8)(b)(1)(A) and (8)(b)(i)(B) with the filing.

(c) Filing Description. In section 21 of the NAIC Uniform
Property and Casualty Transmittal Document, complete the filing
description with the following information, in the order shown below.

(1) The filer shall certify that a filing is complete and
compliant.

(A) The following statement shall be included in the filing
description: "BY SUBMITTING THIS FILING I CERTIFY THAT
THE ATTACHED FILING HAS BEEN COMPLETED IN
ACCORDANCE WITH UTAH ADMINISTRATIVE RULE R590-
225 AND IS IN COMPLIANCE WITH APPLICABLE UTAH
LAWS AND RULES".

(B) A filing shall be rejected if the certification is false,
missing, or incomplete.

(C) A certification that is false may subject the licensee to
administrative action.

(i) The filing description shall include:

(A) the intent of the filing; and

(B) the purpose of each document submitted with the
filing.

(iii) The filing shall indicate if the filing:

(A) is new;

(B) is replacing or modifying a previous filing, describing
the changes made, the reasons for the previous rejection, and the
previous filing's Utah filed date; or

(C) includes forms for informational purposes, providing
the Utah filed date.

(iv) The filing shall identify provisions that are unusual,
controversial, or have been previously objected to or prohibited, and
explain why the provision is included in the filing.

(d) Letter of Authorization.

(i) When the filer is not the licensee, a letter of
authorization from the licensee shall be attached to the supplementary
documentation tab.

(i) The licensee is responsible for the filing being
compliant.
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(e) The filer shall refer to each applicable section of this
rule for additional procedures on how to submit a form, rate, or
supplementary information.

(f) An item submitted for filing shall be in PDF format.

R590-225-7. Procedures for Form Filings.

(1) Forms in General.

(a) Forms are file and use filings.

(b) Service contracts, bail bonds, and guaranteed asset
protection waivers are file before use filings.

(c) Each form shall be identified by a unique form number
that may not be variable.

(d) A form shall be in final printed form; a draft may not
be submitted.

(2) Filings by RSO.

(a) An RSO is authorized to make a form filing on behalf
of an insurer.

(b) Ifthe effective date is delayed, the filing is not adopted,
or the filing is altered, a filing is required.

(c) A filing shall be received by the department before the
RSO effective date.

(d) Copies of the RSO's forms are not required to be
attached to a filing when the forms are referenced in a filing.

(e) If an RSO is not authorized to file forms on behalf of
an insurer, the insurer shall include a letter stating that the insurer
adopts RSO forms for the insurer's use.

(f) Copies of the RSO forms are not required to be filed.

(g) A filing shall include a complete list of the RSO forms
the insurer adopts by form number, title, name, and filing
identification number of the RSO.

(4) A "Me Too" filing, referencing a filing submitted by
another licensee is not permitted.

(5) If a previously filed Utah amendatory endorsement is
used in connection with the form being filed, explain this in the filing
description section of the transmittal and include a copy of the
amendatory endorsement with the filing.

(6) If a filing is for more than one insurer, only one copy
of each form is required.

(7) A separate filing is required for each company, insurer,
or unique insurer logo used on a form.

8) A form is not required to be re-filed if the
implementation date of the original filing changes.

R590-225-8. Procedures
Information Filings.

(1) Rates and supplementary information are use and file
filings.

(a) Title and workers compensation rates and
supplementary information are file before use filings.

(b) A service contract provider, a bail bond agency, or a
guaranteed asset protection waiver provider is exempt from this
section.

(c) A rate filing for private passenger auto, homeowners,
or workers compensation TOI shall include a certification signed by
a qualified actuary stating that the rates are not inadequate, excessive,
or unfairly discriminatory under Subsection 31A-19a-201(1).

(2) Filings by an RSO authorized by an insurer to make a
prospective loss cost, supplementary information filing, or both, are

for Rate and Supplementary
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not required if the insurer implements the filing submitted by the
RSO.

(a) Ifthe effective date is delayed, the filing is not adopted,
or the filing is altered, a filing is required.

(b) A filing shall be received by the department within 30
days of the effective date established by the RSO.

(c) Copies of an RSO's manual pages are not required to
be filed when referenced in an RSO filing.

(3)(a) If an RSO is not authorized to file the prospective
loss cost, supplementary rating information, or both, on an insurer's
behalf, the insurer:

(a) shall include a letter stating that the insurer adopts the
RSO prospective loss cost, supplementary rating information filing,
or both, for the insurer's use.

(b) A filer shall file copies of any RSO manual pages as if
they are the insurer's own and provide the insurer's actuarial
justification.

(4) A "Me Too" filing, referencing a filing submitted by
another licensee, is not permitted.

(5) 1If a filing is for more than one insurer and the
supporting data and manual pages are identical for each insurer
included in the filing, only one copy of the supporting data and
manual pages shall be submitted.

(a) Rate and supplementary information filings shall be
supported and justified by each insurer.

(b) A justification shall include:

(1) a submission of each factor used in determining the
initial supplementary information and rates or changes in existing
supplementary information and rates; and

(ii) a complete explanation of each factor and how it is
used.

(¢) Underwriting criteria are not required unless they
directly affect the rating of the policy.

(d) Underwriting criteria used to differentiate between
rating tiers is required.

(6)(a) When submitting a filing for a rating plan, a rating
modification plan, or a credit and debit plan, an insurer shall include:

(i) a statement identifying the arithmetic process used and
whether factors will be added or multiplied when applying them to
base rates; and

(ii) a justification for the method used.

(b) A filing shall be rejected as incomplete if it does not
provide the information in Subsection (6).

(7) Utah and countrywide statistical data for the latest three
years available shall be submitted with each filing.

(a) The data shall include:

(i) earned premiums;

(i1) incurred losses;

(iii) loss ratios;

(iv) establishment of expense factors; and

(v) expected loss ratios.

(b) Calculations used in establishing rates from loss
experience shall be shown, including the establishment of trend
factors and loss development factors.

(c) If the information in Subsection (7) is not available, a
detailed explanation of the reason the information is not available
shall be provided with the filing.

(8) Prospective loss cost and loss cost multiplier.
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(@) An individual insurer adjustment to the RSO
prospective loss cost must be made as part of the calculation of the
loss cost multiplier and must be included in the Utah Insurer Loss
Cost Multiplier Filing Forms.

(b) This form allows for the inclusion of an individual
insurer modification of the RSO prospective loss cost.

(9)  Procedures for Reference Filings to Advisory
Prospective Loss Cost.

(a) An RSO develops and files a reference filing containing
advisory prospective loss cost and supporting actuarial and statistical
data.

(b) Each insurer must individually determine the rates it
will file and the effective date of any rate changes.

(c) If an insurer that is a member, subscriber, or service
purchaser of an RSO that uses the prospective loss cost in an RSO
reference filing in support of its own filing, the insurer shall make a
filing using the Utah Insurer Loss Cost Multiplier Filing Forms.

(d) The insurer's filed rates are a combination of the RSO's
prospective loss cost and the loss cost multiplier contained in the
Utah Insurer Loss Cost Multiplier Filing Forms.

(e) An insurer may file a modification of the prospective
loss cost in the RSO reference filing based on its own anticipated
experience.

(f) An actuarial justification is required for a modification,
upward or downward, of the prospective loss cost in the reference
filing.

(g) An insurer may request to have its loss cost adjustments
remain on file and reference all subsequent RSO prospective loss cost
reference filings.

(1) Upon receipt of a subsequent RSO reference filing, the
insurer's filed rates are a combination of the RSO's prospective loss
cost and the loss cost adjustments contained in the Utah Insurer Loss
Cost Multiplier Filing Forms on file and are effective on the effective
date of the prospective loss cost.

(i) The insurer need not file any further filings.

(h) If a filer wants to have its filed loss cost adjustments
remain on file, but intends to delay, modify, or not adopt a particular
RSO's reference filing, the filer shall make an appropriate filing.

(i) An insurer's filed loss cost adjustments shall remain in
effect until the filer withdraws the filing or files a revised Utah
Insurer Loss Cost Multiplier Filing Form.

(j) A filer may file other relevant information.

(k) If an insurer proposes to use minimum premiums, it
must file those minimum premiums.

(10) Supplementary Rate Information.

(a) An RSO filing containing a revision of rules,
relativities, and supplementary rate information shall include:

(i) policy-writing rules;

(ii) rating plans;

(i) classification codes and descriptions; and

(iv) territory codes, descriptions, and rules, including
increased limits factors, classification relativities, or similar factors.

(b) A supplementary rate information filing is made by an
RSO on behalf of an insurer that authorizes the RSO to file rules,
relativities, and supplementary rating information on its behalf.

(¢) An RSO may print and distribute a manual of rules,
relativities, and supplementary rating information.
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(d) If an insurer authorizes an RSO to file on its behalf and
the insurer decides to use the revisions and the RSO's effective date,
the insurer need not file any further filings.

(e) Ifan insurer authorizes an RSO to file on its behalf and
the insurer decides to use the revisions as filed, and with a different
effective date, the insurer shall notify the commissioner of the
insurer's effective date within 30 days of the RSO's effective date.

(f) If an insurer authorizes an RSO to file on its behalf, and
the insurer decides not to use the revision, the insurer shall notify the
commissioner within 30 days of the RSO's effective date.

(g) Ifan insurer authorizes an RSO to file on its behalf, and
the insurer decides to use the revision with modification, the insurer
must file the modification specifying the basis for the modification
and the insurer's effective date within 30 days of the RSO's effective
date.

(11) Consent-to-Rate Filing. The filing description shall:

(a) indicate that the filing is a consent-to-rate filing;

(b) show the filed rate;

(c) show the proposed rate; and

(d) set forth the reasons for the difference.

(12) Individual Risk Filing.

(a) Rule R590-127 sets forth when an individual risk filing
is permitted.

(b) An individual risk filing shall be filed with the
commissioner.

(1) The filing shall consist of a copy of the declarations
page, a copy of any pertinent coverage form or rating schedule, and
premium development.

(ii)) The filing description shall indicate that it is an
individual risk filing, and contain the underwriter's explanation for
the filing.

(13) Tiered rating plans are permitted by a single insurer
or insurer group with common ownership.

(a) A filing shall show that the tiers are based on mutually
exclusive underwriting rules, based on clear, objective criteria that
lead to a logical distinguishing of potential risk.

(b) A filing shall provide supporting information that
shows a clear distinction between the expected losses and expenses
for each tier.

(c) If an insurer group uses a tiered rating structure, the
group of insurers may not all file the same loss cost multiplier and
then file standard percentage deviations.

(i) A difference shall be demonstrated in the loss cost
multiplier formula, either as a modification of the RSO prospective
loss cost or in the insurer expense factor.

(i) An individual insurer adjustment or modification shall
be supported by actuarial data that establishes a reasonable standard
for measuring probable insurer variations in historical or prospective
experience, underwriting standards, expense and profit factors.

R590-225-9. Additional Procedures for Workers Compensation
Rate Filings.

(1) A rate filing for workers compensation shall include a
certification signed by a qualified actuary stating that the rates are not
inadequate, excessive, or unfairly discriminatory under Subsection
31A-192a-201(1).

(2) A rate filing and supplementary information shall be
filed 30 days before they are used.
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(3)(a) Each insurer shall individually determine the rates it
will file.

(b) Filed rates.

(i) An insurer's workers compensation filed rates are the
combination of the most current prospective loss cost filed by the
designated rate service organization and the insurer's loss cost
adjustment, known as the loss cost multiplier (LCM), as calculated,
and filed using the Utah Worker's Compensation Insurer Loss Cost
Multiplier Filing Form.

(i1)) An insurer shall implement the designated RSO's
current prospective loss cost on the effective date assigned by the
designated RSO, and may not defer nor delay adoption of the lost
cost multiplier.

(iii) An insurer's filed loss cost multiplier shall remain in
effect until the insurer withdraws it or files a new loss cost multiplier.

(iv) Upon receiving a subsequent designated RSO
reference filing, an insurer's filed rates are the combination of the
designated RSO's prospective loss cost and the loss cost multiplier
contained in the insurer's most current Utah Loss Cost Multiplier
Filing Form on file with the department.

(4)(a) An insurer may file a modification to the designated
RSO prospective loss cost in the subject reference filing based on its
own anticipated experience.

(b)  Supporting documentation is required for any
modification, upward or downward, of the designated RSO
prospective loss cost.

(5)(a) An insurer may vary expense loads by individual
classification or grouping.

(b) An insurer may use variable or fixed expense loads or
a combination of these to establish its expense loadings.

(¢) An insurer shall file data in accordance with the
uniform statistical plan filed by the designated RSO.

(6) A filing for a workers compensation rating plan, a
rating modification plan, or a credit and debit plan shall include:

(a) a statement identifying the arithmetic process used and
whether factors will be added or multiplied when applying them to
base rates; and

(b) ajustification for the method used.

(7)(@) If an insurer's rates are determined solely by
applying its loss cost multiplier, as presented in the Utah Worker's
Compensation Insurer Loss Cost Multiplier Filing Forms to the
prospective loss cost contained in a designated RSO reference filing
and contained in the designated RSO's rating manual, the insurer
need not develop or file its rate pages.

(b) Ifan insurer chooses to distribute rate pages for its own
use, based solely upon the application of its filed loss cost multiplier,
the insurer need not file those pages.

R590-225-10. Additional Procedures for Title Rate Filings.

(1) Atitle rate and a supplementary information filing are
file before use filings and shall be filed 30 days before use.

(2)(a) A change or amendment to a schedule of rates shall
state the effective date of the change or amendment, which may not
be less than 30 days after the date of filing.

(b) A change or amendment remains in force for a period
of at least 90 days from its effective date.

(3)(a) Supplementary information and rate filings shall be
supported and justified by each insurer.

UTAH STATE BULLETIN, February 01, 2023, Vol. 2023, No. 03



(b) A justification shall include:

(1) submission of all factors used in determining initial
supplementary information and rates or changes in existing
supplementary information and rates; and

(i) a complete explanation of each factor and how it is
used.

(4) Rates that vary by risk classification, such as extended
coverage or standard coverage, and discount factors, such as
refinance, subdivision, or construction for purpose of resale
discounts, shall be supported by differences in expected losses or
expenses.

(5) A rate may not be filed or used that requires a title
insurer, an agency title insurance producer, or an individual title
insurance producer to operate at less than the cost of doing business
or inadequately underwrite a title insurance policy.

R590-225-11. Classification of Documents.

(1) A record submitted under this rule is subject to Title
63G, Chapter 2, Government Records and Access Management Act
(GRAMA).

(2) Notwithstanding Subsection (1), a record filed under
Section 31A-19a-204 is classified as public.

(3) Notwithstanding Subsections (1) and (2), a record may
bem classified as protected if requested under Section 63G-2-309.

(4) A filing may not be reopened to reclassify a previously
filed document.

(5) A pattern of requesting that non-qualifying documents
be protected, including putting both protected and public information
in one document, may violate this rule.

R590-225-12. Correspondence and Status Checks.

(1) When corresponding with the department, provide
sufficient information to identify the original filing including:

(a) the TOI,

(b) the date of filing; and

(c) the submission method, SERFF or email; and

(d) the tracking number.

(2) Status Checks.

(a) A filer may request the status of its filing 60 days after
the date of submission.

NOTICES OF CHANGES IN PROPOSED RULES

(b) A response will not be provided to a status request
before 60 days.

R590-225-13. Filing Objection Letter and Order to Prohibit Use.

(1) When responding to a filing objection letter, a filer
shall:

(a) provide an explanation identifying each change made;

(b) include an underline and strikeout version for each
revised document;

(c) include a final version of the revised document
incorporating all changes; and

(d) for a filing submitted in SERFF, attach the documents
described in Subsections (1)(b) and (1)(c) to the appropriate form
schedule or rate/rule schedule tabs.

(2) Order to Prohibit Use.

(a) An order to prohibit use is final 15 days after the date
of the order.

(b) Use of the filing shall be discontinued no later than the
date specified in the order.

(c) To contest an order to prohibit use, a written request for
a hearing shall be filed no later than 15 days after the date of the order.

(d) A new filing is required if the licensee chooses to make
the requested changes addressed in the filing objection letter and
must reference the previously prohibited filing.

R590-225-14. Severability.

If any provision of this rule, Rule R590-225, or its
application to any person or situation is held invalid, such invalidity
does not affect any other provision or application of this rule that can
be given effect without the invalid provision or application. The
remainder of this rule shall be given effect without the invalid
provision or application.

KEY: property casualty insurance filing

Date of Last Change: 2023

Notice of Continuation: February 13,2019

Authorizing, and Implemented or Interpreted Law: 31A-2-201;
31A-2-201.1; 31A-2-202; 31A-19a-203

End of the Notices of Changes in Proposed Rules Section
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NOTICES OF
120-DAY (EMERGENCY) RULES

An agency may file a 120-DAY (EMERGENCY) RULE when it finds that regular rulemaking procedures would:

(a) cause an imminent peril to the public health, safety, or welfare;
(b) cause an imminent budget reduction because of budget restraints or federal requirements; or
(c) place the agency in violation of federal or state law (Subsection 63G-3-304(1)).

As with a PROPOSED RULE, a 120-DAY RULE is preceded by a RULE ANALYSIS. This analysis provides summary
information about the 120-DAY RULE including the name of a contact person, justification for filing a 120-DAY RULE,
anticipated cost impact of the rule, and legal cross-references.

Following the RULE ANALYSIS, the text of the 120-DAY RULE is printed. New text is underlined (example) and text to
be deleted is struck out with brackets surrounding the deleted text ([example]). An emergency rule that is new is
entirely underlined. Likewise, an emergency rule that repeals an existing rule shows the text completely struck out.
Arow of dotsinthetext (.. ..... ) indicates that unaffected text was removed to conserve space.

A 120-DAy RULE is effective when filed with the Office of Administrative Rules, or on a later date designated by the
agency. A 120-DAy RULE is effective for 120 days or until it is superseded by a permanent rule. Because of its
temporary nature, a 120-DAY RULE is not codified as part of the Utah Administrative Code.

The law does not require a public comment period for 120-DAY RULES. However, when an agency files a 120-DAY
RULE, it may file a PROPOSED RULE at the same time, to make the requirements permanent.

Emergency or 120-DAY RULES are governed by Section 63G-3-304, and Section R15-4-8.

NOTICE OF EMERGENCY (120-DAY) RULE 3. Purpose of the new rule or reason for the change

(Why is the agency submitting this filing?):

Rule or Section R270-1-23 Filing ID: 55186
Number: The purpose of this emergency filing is to increase the
Effective Date: 01/05/2023 payment rate paid to forensic nurse examiners for

collecting evidence and providing medical care to victims
of rape and sexual assault. A standard amendment will

Agency Information also be filed to make this permanent.

1. Department: |Crime Victim Reparations
Administration

Agency:
Street address: (350 E 500 S

City, state and Salt Lake City, UT 84111
zip:
Contact persons:

4. Summary of the new rule or change (What does this
filing do?):

This filing increases the payment rate for identified
services from $750 to $1,250 per exam.

5A) The agency finds that regular rulemaking would:

Name: Phone: Email: — - -
X |\cause an imminent peril to the public health, safety, or
Gary Scheller 801- garys@utah.gov welfare:
227- ‘
9375 cause an imminent budget reduction because of budget

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule or section catchline:
R270-1-23. Sexual Assault Forensic Examinations
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restraints or federal requirements; or
place the agency in violation of federal or state law.
B) Specific reasons and justifications for this finding:

In 2021, sexual assault nurse examiners responded to
1,251 sexual assault patients in the state of Utah. There
are seven independently operated programs that provide
care to all adult and adolescent hospitals in the following
counties: Utah, Salt Lake, Weber, Morgan, Davis, Box
Elder, Washington, Iron, Summit, and Wasatch. The
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NOTICES OF 120-DAY (EMERGENCY) RULES

independent programs rely on the examination
reimbursement from the Utah Office for Victims of Crime
(UOVC) to run their programs and compensate their
nurses. The independent programs provided 1,131 out of
the 1,251 examinations in 2021. The culmination of
inflation, industry fatigue, competitive nursing market post
COVID, and other factors have caused significant
instability among and closure of some of the non-profit
independently operated programs providing these critical
services. The remaining programs are unable to recruit,
train, and retain adequate staff to cover the increasing
vacancies. The services already lost and those struggling
to remain cause an imminent peril to the public health and
safety in our most populated counites in that the physical
evidence in serious crimes is at risk of not being collected
and medical services to prevent the spread of unplanned
pregnancy and sexually transmitted infections is not being
provided.

Fiscal Information

6. Provide an estimate and written explanation of the
aggregate anticipated cost or savings to:

A) State budget:

Increasing the per exam cost to the UOVC by $500 per
exam, could have resulted in $625,500 in additional costs
for those services in 2021. That is the estimated increased
costs, per year to the program. The funds are available in
the Crime Victim Reparations Trust account, the balance
of which is currently more than $9,000,000. The costs for
these exams, when paid through the Reparations
Program, are reimbursed from the federal Victims of Crime
Act (VOCA) funds at a rate of 75%, thus reducing the cost
to the state in this example, from $625,500 to $156,375.

B) Local governments:

This will not have a cost to local governments; however, if
these nurse examiner programs fail, the costs of collecting
the evidence in these cases would most certainly be
considered the responsibility of local governments (law
enforcement and prosecution entities).

C) Small businesses ("small business" means a business
employing 1-49 persons):

This rule change is intended to sustain the small
businesses which are providing the services and upon
which the state and local government rely for the services
so that they do not have to hire, train, and retain the staff,
equipment, and expertise to provide them themselves.

D) Persons other than small businesses, state, or local
government entities ("person" means any individual,
partnership, corporation, association, governmental entity,
or public or private organization of any character other
than an agency):

This group would receive positive benefit from this rule
change as well, as explained in 6C, above.
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E) Compliance costs for affected persons (How much
will it cost an impacted entity to adhere to this rule or its
changes?):

There will not be a compliance cost or impact upon any
entity other than the agency. Those impacts will be
minimal and only in the form of processing the payments
at the increased rates.

F) Comments by the department head on the fiscal
impact this rule may have on businesses (Include the
name and title of the department head):

Gary Scheller, Director, UOVC, has supported this and
requested the change be authorized by the Crime Victim
Reparation and Assistance Board of Directors. The
director has taken this action in the interest of the small
business described and more importantly in effort to
eliminate the imminent peril to the public health and safety.

Citation Information

7. Provide citations to the statutory authority for the
rule. If there is also a federal requirement for the rule,
provide a citation to that requirement:

Subsection 34 U.S.C. Sec.
63M-7-506(1)(c) 10449

Agency Authorization Information

Agency head |Gary Scheller, Date: |01/05/2023
or designee |Director
and title:

R270. Crime Victim Reparations, Administration.
R270-1. Award and Reparation Standards.
R270-1-23. Sexual Assault Forensic Examinations.

(1) The office may pay a medical service provider who
performs a medical forensic sexual assault examination;

(a) up to [$750:]$1.250 for a complete medical forensic
sexual assault examination with photo documentation; and

(b) the full cost of any medications the medical service
provider gives directly to a victim during a medical forensic sexual
assault examination such as;

(1) the morning after pill or high dose oral contraceptives
for the prevention of pregnancy; and

(1) medication for the treatment and prevention of sexually
transmitted diseases.

(2) The office may pay a medical facility where a medical
forensic sexual assault examination is performed:

(a) 50% of the fee for the use of an examination room to
perform a medical forensic sexual assault examination up to a
maximum payment of $350. and

(b) the PEHP rate if one has been established or 50% of
the fee for:

(1) a history and physical;

(i1) the collection of specimens and wet mount for sperm;

(iii) testing for gonorrhea, chlamydia, trichomonas, and
other sexually transmitted disease;

(iv) a serum blood test for pregnancy; and

(v) the testing and treatment of sexually transmitted
diseases.
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(3) To be eligible for reimbursement of a medical forensic
sexual assault examination the medical service provider who
performed the sexual assault forensic examination shall:

(a) report the medical forensic sexual assault examination
to law enforcement; and

(b) only collect evidence with the permission of the victim
or the legal guardian of the victim.

(4) Arequest for reimbursement of medical forensic sexual
assault examination shall include:

(a) the victim's name, date of birth, or facility patient
number;

(b) a description of what services were provided; and

(c) an itemization of the services provided; and

(d) either:

(i) the signature of a law enforcement officer, victim
advocate or service provider; or

(i1) the law enforcement case number; and

(5) The request for reimbursement shall be submitted to
the office within one year form the date the medical forensic sexual
assault examination was performed.

NOTICES OF 120-DAY (EMERGENCY) RULES

(6) A victim may not be:

(a) charged for a medical forensic sexual assault
examination; or

(b) required to participate in the criminal justice system or
cooperate with law enforcement or prosecuting attorneys as a
condition of being provided a medical forensic sexual assault
examination.

(7)(a) The office may not provide any reimbursement for
any costs associated with an over-the counter sexual assault evidence
kit which is made available to the public for at home collection of
evidence.

(b) This subsection prohibits reimbursement for the cost of
the kit and the cost of any testing performed on the kit.

KEY: victim compensation, victims of crimes

Date of Last Change: 2023[December22;2021|

Notice of Continuation: March 16, 2021

Authorizing, and Implemented or Interpreted Law: Title 63M,
Chapter 7, Part 5

End of the Notices of 120-Day (Emergency) Rules Section
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FIVE-YEAR NOTICES OF REVIEW
AND STATEMENTS OF CONTINUATION

Within five years of an administrative rule's original enactment or last five-year review, the agency is required to
review the rule. This review is intended to help the agency determine, and to notify the public, that the administrative
rule in force is still authorized by statute and necessary. Upon reviewing a rule, an agency may: repeal the rule by
filing a PROPOSED RULE; continue the rule as it is by filing a FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION (REVIEW); or amend the rule by filing a PROPOSED RULE and by filing a REVIEW. By filing a REVIEW, the
agency indicates that the rule is still necessary.

A REVIEW is not followed by the rule text. The rule text that is being continued may be found in the online edition of
the Utah Administrative Code available at adminrules.utah.gov. The rule text may also be inspected at the agency
or the Office of Administrative Rules. REVIEWS are effective upon filing.

REVIEWS are governed by Section 63G-3-305.

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF 3. A concise explanation of the particular statutory
CONTINUATION provisions under which the rule is enacted and how
Rule Number: R51-6 Filing ID: 54442 these provisions authorize or require this rule:

Effective Date: 01/10/2023 Section 52-4-207 requires this rule to be in place and this

rule establishes procedures for online meetings for the
. Agricultural Advisory Board.
Agency Information

1. Department: |Agriculture and Food 4. A summary of written comments received during

Agency: Administration and since the last five-year review of this rule from
Building: TSOB South Bldg, Floor 2 interested persons supporting or opposing this rule:
Street address: 4315 S 2700 W No comments have been received about this rule.

City, state, and |Taylorsville, UT 84129-2128 ————— = : :
zip: 5. A reasoned justification for continuation of this

— - rule, including reasons why the agency disagrees with
Mailing address: |PO Box 146500 comments in opposition to this rule, if any:

C_ity, state, and Salt Lake City, UT 84114-6500 The Department of Agriculture and Food (Department) has

Zip: determined that this rule is necessary because of the
Contact persons: procedures that are outlined for online meetings and the
Name: Phone: |[Email: statutory obligation for this rule. The Agricultural Advisory
Board meets quarterly and some of the board members
Kelly Pehrson 801-  |kwpehrson@utah.gov can only attend an online meeting. The Department
982- references this rule often to comply with state law.
2200 Therefore, this rule should be continued.
Amber Brown 385- amberbrown@utah.gov
245-
5222 Agency Authorization Information
Please address questions regarding information on Agency head |Craig Buttars, Date: |01/10/2023
this notice to the agency. or designee  |Commissioner
and title:

General Information
2. Rule catchline:
R51-6. Agricultural Advisory Board Electronic Meetings
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FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R277-518
01/17/2023

Filing ID: 50471

Agency Information

1. Department: |Education
Agency: Administration

Building: Board of Education

Street address: (250 E 500 S

City, state and Salt Lake City, UT 84111

zip:

Mailing address: |PO Box 144200

City, state and |Salt Lake City, UT 84114-4200
zip:

Contact persons:

Name: Phone: Email:

Angie Stallings 801-538-  |angie.stallings@schools.
7830 utah.gov

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R277-518. Career and Technical Education Licenses

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

This rule is authorized by the Utah Constitution, Article X,
Section 3, which vests general control and supervision over
public education in the Board; Subsection 53E-3-401(4) and
Section 53E-6-201 which permits the Board to issue licenses
for educators; and Subsection 53E-3-401(3) which allows
the Board to adopt rules in accordance with its
responsibilities.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

There were no public comments received.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

This rule is necessary because it specifies standards for a
Career and Technical Education (CTE) license area and
endorsements. Therefore, this rule should be continued.
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Agency Authorization Information

Agency head |Angie Stallings, |Date: |01/17/2023
or designee |Deputy
and title: Superintendent of

Policy

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R277-610
01/17/2023

Filing ID: 50504

Agency Information

1. Department: |Education

Agency: Administration

Building: Board of Education

Street address: |250 E 500 S

City, state and Salt Lake City, UT 84111

zip:

Mailing address: |PO Box 144200

City, state and Salt Lake City, UT 84114-4200
zip:

Contact persons:

Name: Phone: Email:

Angie Stallings 801-538- |angie.stallings@schools.

7830 utah.gov

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R277-610. Released-Time Classes and Public Schools

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

This rule is authorized by the Utah Constitution, Article X,
Section 3, which vests general control and supervision over
public education in the Board; Section 53E-3-501 which
directs the Board to adopt minimum standards for public
schools; and Subsection 53E-3-401(4) which permits the
Board to make rules to execute the Board's duties and
responsibilities under the Utah Constitution and state law.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

There were no public comments received.
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5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

This rule is necessary because this rule specifies standards
and procedures for public schools regarding released-time
classes. Therefore, this rule should be continued.

Agency Authorization Information

Agency head |Angie Stallings, |Date: |01/17/2023
or designee  |Deputy
and title: Superintendent of

Policy

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R277-719
01/17/2023

Filing ID: 54086

Agency Information

1. Department: |Education
Agency: Administration
Building: Board of Education
Street address: (250 E 500 S

City, state and Salt Lake City, UT 84111

zip:

Mailing address: |PO Box 144200

City, state and Salt Lake City, UT 84114-4200
zip:

Contact persons:

Name: Phone: Email:

Angie Stallings 801- angie.stallings@schools.uta
538- h.gov
7830

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:

R277-719. Standards for Selling Foods Outside of the
Reimbursable Meal in Schools

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

This rule is authorized by the Utah Constitution, Article X,
Section 3, which vests general control and supervision over
public education in the Board; Subsection 53E-3-401(4),
which allows the Board to make rules to execute the Board's
duties and responsibilities under the Utah Constitution and
state law; Section 53E-3-510, which allows the Board to set
standards relating to the use of school lunch revenues; and
Subsection 53E-3-501(1)(e), which requires the Board to
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establish rules concerning school productivity and cost
effectiveness measures and federal programs.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

There were no public comments received.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

This rule is necessary because this rule outlines
requirements for LEA policies regarding foods sold outside
of the reimbursable meal service. Therefore, this rule
should be continued.

Agency Authorization Information

Agency head |Angie Stallings, |Date: |01/17/2023
or designee |Deputy
and title: Superintendent of

Policy

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number: R364-1
Effective Date: 01/13/2023

Filing ID: 50875

Agency Information
1. Department: |Governor

Agency: Criminal and Juvenile Justice (State
Commission on), Indigent Defense
Commission

Building: Suite 500

Street address: |370 E South Temple
City, state and Salt Lake City, UT 84111
zip:

Contact persons:

Name: Phone: Email:
Matthew Barraza |801- idc@utah.gov
707-

4440

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:

R364-1. Conflicts of Interest for Indigent Defense
Commission Members

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:
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Subsection 78B-22-404(2)(a) allows the Indigent Defense
Commission (IDC) to create rules regarding the IDC's
duties. Subsection 78B-22-404(1)(e) states that the IDC
shall oversee individuals and entities involved in providing
indigent defense services, which this rule covers.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

No comments were received in opposition or support of
this rule since its creation.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

Rule R364-1 is necessary because Subsection 78B-22-
404(1) requires the IDC to oversee IDC members and
other individuals involved in the IDC process. ltis possible
that a IDC member might be part of an organization that
receives funds through the IDC's grant program, therefore
they would need to abstain from votes related to funding
for their organization. Therefore, this rule should be
continued.

Agency Authorization Information

Agency head Matthew Barraza, Date: |01/13/2023
or designee Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R392-700
01/17/2023

Filing ID: 54173

Agency Information
1. Department: |Health and Human Services

Disease Control and Prevention,
Environmental Services

Agency:

Room number: Second Floor
Building: Cannon Health Building
Street address: 288 N 1460 W

City, state and |Salt Lake City, UT 84116

zip:

Mailing address: |PO Box 142102

City, state and Salt Lake City, UT 84114-2102
zip:

Contact persons:

Name: Phone: Email:

Karl Hartman 801- khartman@utah.gov
538-
6191

62

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R392-700. Indoor Tanning Facility Sanitation

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

This rule is authorized by Sections 26-15-2, 26B-1-202, and
26-15-13. Specifically, Subsections 26-15-13(6) and 26-15-
2(3) order the Department of Heath and Human Services
(Department) to establish and adopt this rule.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department has not received comments supporting or
opposing this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

In addition to being required by statute, this rule
establishes minimum standards for the sanitation,
operation, and maintenance of an indoor tanning facility,
as defined by this rule, and provides for the prevention and
control of hazards associated with indoor tanning that are
likely to adversely affect public health and wellness
including risk factors to injury, sickness, death, disability,
and the spread of disease. Therefore, this rule should be
continued.

Agency Authorization Information

Agency head |Tracy Gruber, Date: |01/17/2022
or designee |Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-301
01/06/2023

Filing ID: 50981

Agency Information

1. Department: |Health and Human Services
Agency: Health Care Financing, Coverage and
Reimbursement Policy

Building: Cannon Health Building

Street address: |288 N 1460 W

City, state and Salt Lake City, UT 84116
zip:
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Mailing address: |PO Box 143102

City, state and Salt Lake City, UT 84114-3102
zip:
Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R414-301. Medicaid General Provisions

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Section 26-18-3 requires the Department of Health and
Human Services (Department) to implement the Medicaid
program through administrative rules. In addition, 42 CFR
431.220 through 431.246 requires the Department to
implement agency procedures for fair hearings and
hearing rights for Medicaid members.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it defines Medicaid programs, groups and
eligibility, spells out member rights and responsibilities in
regard to application and enrollment, implements
provisions to safeguard member information, allows
members to request agency conferences and fair hearings
to resolve problems, and implements agency contract
provisions to do eligibility determinations and provide fair
hearings. Therefore, this rule should be continued.

The Department will soon file an amendment to this rule to
update entity names and roles in relation to its contracts.

Agency Authorization Information

Agency head |Tracy S. Gruber, Date: |01/06/2023
or designee  |Executive
and title: Director
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FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-302
01/06/2023

Filing ID: 52280

Agency Information
1. Department: |Health and Human Services

Agency: Health Care Financing, Coverage and
Reimbursement Policy
Building: Cannon Health Building

Street address: 288 N 1460 W

City, state and Salt Lake City, UT 84116

zip:

Mailing address: |PO Box 143102

City, state and Salt Lake City, UT 84114-3102
zip:

Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R414-302. Eligibility Requirements

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

42 CFR 435 Subpart E sets forth requirements for
determining Medicaid eligibility, and Section 26-18-3
requires the Department of Health and Human Services
(Department) to implement these requirements through its
administrative rules.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it sets forth eligibility requirements for Medicaid
members and applicants that relate to citizenship,
residence, child support, institutionalization, identification,
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applying for other benefits, third-party liability, assignment
of rights, enforcement of medical support, and financial
responsibility. Therefore, this rule should be continued.

Agency Authorization Information

Agency head |Tracy S. Gruber, |Date: |01/06/2023
or designee Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-303
01/06/2023

Filing ID: 53307

Agency Information
1. Department: |Health and Human Services

Agency: Health Care Financing, Coverage and
Reimbursement Policy
Building: Cannon Health Building

Street address: |288 N 1460 W

City, state and |Salt Lake City, UT 84116

zip:

Mailing address: |PO Box 143102

City, state and |Salt Lake City, UT 84114-3102
zip:

Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R414-303. Coverage Groups

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Subparts B, C and D of 42 CFR 435 set forth requirements
and options for mandatory and optional coverage of
groups within the Medicaid program. In addition, Section
26-18-3 requires the Department of Health and Human
Services (Department) to implement coverage for these
individuals by administrative rule.
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4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it establishes eligibility and coverage for
categorically and medically needy individuals, including
groups covered under the modified adjustment gross
income (MAGI)-based methodology, foster care, adoption,
Refugee Medicaid, presumptive eligibility, and the
Medicaid Cancer Program. This rule is also needed to
continue eligibility and coverage for coronavirus testing
during the public health emergency period. Therefore, this
rule should be continued.

Agency Authorization Information

Agency head |Tracy S. Gruber, |Date: |01/05/2023
or designee |Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-304
01/06/2023

Filing ID: 52940

Agency Information
1. Department: |Health and Human Services

Agency: Health Care Financing, Coverage and
Reimbursement Policy
Building: Cannon Health Building

Street address: |288 N 1460 W

City, state and Salt Lake City, UT 84116

zip:

Mailing address: |PO Box 143102

City, state and Salt Lake City, UT 84114-3102
zip:

Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.
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General Information
2. Rule catchline:
R414-304. Income and Budgeting

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Subpart G of 42 CFR 435 sets forth general financial
eligibility requirements and options for eligibility
determinations. In addition, Section 26-18-3 requires the
Department of Health and Human Services (Department)
to implement these requirements and options by
administrative rule.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it establishes income-based requirements for
categorically and medically needy individuals, including
groups covered under the Medicaid Work Incentive
Program and the modified adjustment gross income
(MAGI)-based methodology. This rule is also needed to
continue provisions for income determination during the
public health emergency period. Therefore, this rule should
be continued.

Agency Authorization Information

Agency head |Tracy S. Gruber, |Date: |01/05/2023
or designee |Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-305
01/06/2023

Filing ID: 54770

Agency Information
1. Department: |Health and Human Services

Agency: Health Care Financing, Coverage and
Reimbursement Policy
Building: Cannon Health Building

Street address: 288 N 1460 W

City, state and |Salt Lake City, UT 84116
zip:
Mailing address: |PO Box 143102

UTAH STATE BULLETIN, February 01, 2023, Vol. 2023, No. 03

City, state and Salt Lake City, UT 84114-3102
zip:
Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R414-305. Resources

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Section 26-18-3 requires the Department of Health and
Human Services (Department) to implement the Medicaid
program through administrative rules, and 42 CFR
435.840 requires the Department to implement a single
resource standard for each medically needy group.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it establishes resource provisions for categorically
and medically needy individuals that include transfers,
disregards, trusts and annuities, and how to apply modified
adjusted gross income (MAGI)-based methodology.
Therefore, this rule should be continued.

Agency Authorization Information

Agency head |Tracy S. Gruber, |Date: |01/06/2023
or designee |Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-306
01/06/2023

Filing ID: 50977
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Agency Information
1. Department: |Health and Human Services

Agency: Health Care Financing, Coverage and
Reimbursement Policy
Building: Cannon Health Building

Street address: |288 N 1460 W

City, state and |Salt Lake City, UT 84116

zip:

Mailing address: |PO Box 143102

City, state and |Salt Lake City, UT 84114-3102
zip:

Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R414-306. Program Benefits and Date of Eligibility

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

42 U.S.C. 1396d(p) specifies required services for
qualified Medicare beneficiaries, specified low-income
beneficiaries, and qualifying individuals, and Section 26-
18-3 requires the Department of Health and Human
Services (Department) to implement program benefits by
administrative rule.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it establishes effective dates of eligibility and
benefits available to qualified Medicare beneficiaries,
specified low-income Medicare beneficiaries, and
qualifying individuals. It will also continue this rule
because it requires program coordination to inform
members of available benefits, refers members to
available transportation services, and spells out criteria for
supplemental payments to institutionalized individuals.
Therefore, this rule should be continued.
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Agency Authorization Information

Agency head |Tracy S. Gruber, |Date: |01/05/2023
or designee |Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R414-308
01/06/2023

Filing ID: 54413

Agency Information
1. Department: |Health and Human Services

Agency: Health Care Financing, Coverage and
Reimbursement Policy
Building: Cannon Health Building

Street address: |288 N 1460 W

City, state and Salt Lake City, UT 84116
zip:

Mailing address: |PO Box 143102

City, state and Salt Lake City, UT 84114-3102
zip:
Contact persons:

Name: Phone: Email:
Craig 801- cdevashrayee@utah.gov
Devashrayee 538-
6641
Jonah Shaw 385- jshaw@utah.gov
310-
2389

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:

R414-308. Application, Eligibility Determinations, Improper
Medical Assistance, and Suspension of Benefits

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Section 26-18-3 requires the Department of Health and
Human Services (Department) to implement the Medicaid
program through administrative rules, and 42 CFR
435.952 sets forth agency procedures for uses and
requests of additional information when making eligibility
determinations.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department did not receive any written comments
regarding this rule.
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5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is necessary
because it implements procedures for application,
establishes protocol for verifications and exchanges,
specifies procedures for eligibility decisions and periods of
review, sets forth requirements for change reporting, spells
out protocols for case closures and redeterminations,
outlines member and agency responsibilities in cases of
improper medical coverage, and assures continued
coverage through the duration of the public health
emergency for individuals who are eligible. Therefore, this
rule should be continued.

Agency Authorization Information

Agency head |Tracy S. Gruber, |Date: |01/05/2023
or designee |Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R510-105
01/06/2023

Filing ID: 54293

Agency Information

1. Department: |Health and Human Services
Agency: Aging and Adult Services
Building: Cannon Building

Street address: |288 N 1460 W

City, state and |Salt Lake City, UT 84116
zip:

Contact persons:

Name: Phone: Email:

Jean Boyack 801-
538-
4263

Jonah Shaw 385-
310-
2389

Jacob Murakami  |385-
222-
1755

Please address questions regarding information on
this notice to the agency.

jboyack@utah.gov

jshaw@utah.gov

jmurakami@utah.gov

General Information
2. Rule catchline:

R510-105. "Out and About" Homebound Transportation
Assistance Fund
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3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

This rule is authorized by Subsection 62A-3-104(9)(j) and
Section 62A-3-110.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

No written comments were received.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The purpose of the rule is to facilitate the "Out and About
Transportation funds required by Section 62A-3-110.
Therefore, this rule should be continued.

Agency Authorization Information

Agency (Tracy Gruber, Date: |01/06/2023
head or Executive

designe Director

e and

title:

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number: R525-6
Effective Date: 01/15/2023

Filing ID: 53935

Agency Information
1. Department: |Health and Human Services

Agency: Substance Abuse and Mental Health,
State Hospital
Building: Cannon Health Building

Street address: 288 N 1460 W, 3rd Floor
City, state and Salt Lake City, UT 84116
zip:

Contact persons:

Name: Phone: Email:

Thom Dunford 801- tdunford@utah.gov

819-
4280

Jonah Shaw 385
310-
2389

Please address questions regarding information on
this notice to the agency.

jshaw@utah.gov
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General Information
2. Rule catchline:
R525-6. Prohibited Items and Devices

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

This rule is adopted under Sections 62A-15-105 and 62A-
15-603, and Subsections 76-8-311.1(2)(a) and 76-8-
311.3(2)

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

No comments have been received over the past five years.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Office of Substance Use and Mental Health has
strived to maintain a safe and therapeutic environment at
the Utah State Hospital. Mitigation of safety concerns is
crucial to ensure that the hospital's physical environments,
and its mandated purpose are used to the maximum
benefit to the patients and tax payers.

The state hospital has had significant issues around guns
on campus, and this rule has served as clarification for
expectations on campus. This rule was part of the
Governor's mandated review in 2020, and considerable
discussion was held within the hospital leadership team at
that time, and this rule was kept for the stated reasons.
Therefore, this rule should be continued.

Nonsubstantive changes have been made to bring this
rule into alignment with the Utah Rulewriting Manual, and
to correctly identify changes to the organizational structure
of this agency that were made by the creation of the
Department of Health and Human services. Those
changes are being submitted in a nonsubstantive change
along with this five-year review.

Agency Authorization Information

Agency head |Tracy Gruber, Date: |01/15/2023
or designee Executive
and title: Director

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number: R634-3
Effective Date: 01/10/2023

Filing ID: 54116
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Agency Information

1. Department: |Natural Resources
Agency: Administration

Room number: |Suite 3000

Street address: |1594 W North Temple

City, state and Salt Lake City, UT 84116

zip:

Mailing address: |PO Box 146301

City, state and Salt Lake City, UT 84114-6301
zip:

Contact persons:

Name: Phone: Email:

Kaelyn Anfinsen  |801- kaelynanfinsen@utah.gov
538-
7201

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:
R634-3. Compensatory Mitigation Program

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Section 79-2-501 With Administration outlined in Sections
79-2-504 and 79-2-505. Includes procedures for
implementing the programs that mitigate permanent
disturbances to the greater sage-grouse. These would
include the Sage-grouse management plan.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

The Department of Natural Resources (Department) has
not received written comments in the last five-year period.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

The Department has determined that this rule is still
necessary. The state sage grouse management plan is
utilized to facilitate management practices between
multiple jurisdictions. Plan coordination takes place at the
city, county, and state level. The plan is written with the
federal management plan and guidelines in mind.
Therefore, this rule should be continued.

Agency Authorization Information

Agency head |Joel Ferry, Date: |01/10/2023
or designee |Executive
and title: Director
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FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

FIVE-YEAR NOTICE OF REVIEW AND STATEMENT OF
CONTINUATION

Rule Number:
Effective Date:

R657-71
01/11/2023

Filing ID: 51797

Agency Information
1. Department: |Natural Resources

Wildlife Resources

Suite 2110

Department of Natural Resources
Street address: 1594 W North Temple

City, state and|Salt Lake City, UT 84114-6301
zip:

Mailing address: |PO Box 146301

City, state and |SaltLake City, UT 84114-6301
zip:
Contact persons:

Agency:
Room number:
Building:

Name: Phone: Email:

Staci Coons 801- stacicoons@utah.gov
450-
3093

Please address questions regarding information on
this notice to the agency.

General Information
2. Rule catchline:

R657-71. Removal of Wild Deer from Domesticated Elk
Facilities

3. A concise explanation of the particular statutory
provisions under which the rule is enacted and how
these provisions authorize or require this rule:

Under Sections 23-14-1, 23-14-3, 23-14-18, 23-14-19, and
23-19-1, the Wildlife Board is authorized to provide
standards and procedures for the lethal removal of wild
deer that are found within the enclosures of domesticated
elk facilities.

4. A summary of written comments received during
and since the last five-year review of this rule from
interested persons supporting or opposing this rule:

No written comments supporting or opposing Rule R657-
71 were received since February 2018, when this rule was
established.

5. A reasoned justification for continuation of this
rule, including reasons why the agency disagrees with
comments in opposition to this rule, if any:

Rule R657-71 provides the procedures, standards, and
requirements for issuing or obtaining a certificate of
registration for the lethal removal of wild deer that are
found within the enclosures of domesticated elk facilities.
This rule is necessary for continued success for protecting
both wild deer and domesticated elk facilities. Therefore,
this rule should be continued.

Agency Authorization Information

Agency head |J. Shirley, Division Date: 01/11/2023
or designee |Director
and title:

End of the Five-Year Notices of Review and Statements of Continuation Section
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NOTICES OF
RULE EFFECTIVE DATES

State law provides for agencies to make their administrative rules effective and enforceable after publication in the
Utah State Bulletin. In the case of PROPOSED RULES or CHANGES IN PROPOSED RULES with a designated comment
period, the law permits an agency to make a rule effective no fewer than seven calendar days after the close of the
public comment period, nor more than 120 days after the publication date. In the case of CHANGES IN PROPOSED
RULES with no designated comment period, the law permits an agency to make a rule effective on any date including
or after the thirtieth day after the rule's publication date, but not more than 120 days after the publication date. If an
agency fails to file a NOTICE OF EFFECTIVE DATE within 120 days from the publication of a PROPOSED RULE or a related

CHANGE IN PROPOSED RULE the rule lapses.

Agencies have notified the Office of Administrative Rules that the rules listed below have been made effective.

NOTICES OF EFFECTIVE DATE are governed by Subsection 63G-3-301(12), Section 63G-3-303, and Sections R15-4-

5a and R15-4-5b.

Agriculture and Food

Plant Industry

No. 55031 (Amendment) R68-29: Quality Assurance
Testing on Cannabis

Published: 12/01/2022

Effective: 01/10/2023

Regulatory Services

No. 55041 (Amendment) R70-370: Butter
Published: 12/01/2022

Effective: 01/12/2023

No. 55034 (Amendment) R70-380: Grade A Condensed
and Dry Milk Products and Condensed and Dry Whey
Published: 12/01/2022

Effective: 01/12/2023

No. 55038 (Amendment) R70-560: Inspection and
Regulation of Cottage Food Production Operations
Published: 12/01/2022

Effective: 01/12/2023

No. 55035 (Amendment) R70-570: Direct-to-Sale Farmers
Market Signage

Published: 12/01/2022

Effective: 01/12/2023

No. 55054 (Amendment) R70-920: Packaging and
Labeling of Commodities

Published: 12/01/2022

Effective: 01/12/2023

Commerce

Professional Licensing

No. 55001 (Amendment) R156-17b: Pharmacy Practice Act
Rule

Published: 11/15/2022

Effective: 01/05/2023
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No. 55111 (Amendment) R156-31b: Nurse Practice Act
Rule

Published: 12/15/2022

Effective: 01/24/2023

No. 55007 (Amendment) R156-37: Utah Controlled
Substances Act Rule

Published: 11/15/2022

Effective: 01/05/2023

No. 55002 (Amendment) R156-55a: Utah Construction
Trades Licensing Act Rule

Published: 11/15/2022

Effective: 01/03/2023

No. 55006 (Amendment) R156-60a: Social Worker
Licensing Act Rule

Published: 11/15/2022

Effective: 01/03/2023

No. 55081 (Amendment) R156-60b: Marriage and Family
Therapist Licensing Act Rule

Published: 12/01/2022

Effective: 01/10/2023

No. 55082 (Amendment) R156-60c: Clinical Mental Health
Counselor Licensing Act Rule

Published: 12/01/2022

Effective: 01/12/2023

No. 55059 (Amendment) R156-67: Utah Medical Practice
Act Rule

Published: 12/01/2022

Effective: 01/12/2023

No. 55058 (Amendment) R156-68: Utah Osteopathic
Medical Practice Act Rule

Published: 12/01/2022

Effective: 01/12/2023
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No. 55023 (New Rule) R156-70b: Anesthesiologist
Assistant Practice Act Rule

Published: 11/15/2022

Effective: 01/05/2023

No. 55074 (New Rule) R156-88a: Dispensing Practice
Rule

Published: 12/01/2022

Effective: 01/10/2023

Corrections

Administration

No. 54907 (Repeal) R251-704: North Gate
Published: 10/15/2022

Effective: 01/11/2023

Education

Administration

No. 55095 (Repeal) R277-412: State Capitol Visit Program
Published: 12/01/2022

Effective: 01/11/2023

No. 55096 (Amendment) R277-471: School Construction
Oversight, Inspections, Training and Reporting

Published: 12/01/2022

Effective: 01/11/2023

No. 55097 (Amendment) R277-479: Funding for Charter
School Students With Disabilities on an IEP

Published: 12/01/2022

Effective: 01/11/2023

No. 55098 (Amendment) R277-705: Secondary School
Completion and Diplomas

Published: 12/01/2022

Effective: 01/11/2023

No. 55099 (Amendment) R277-750: Education Programs
for Students with Disabilities

Published: 12/01/2022

Effective: 01/11/2023

Environmental Quality

Waste Management and Radiation Control, Radiation
No. 55060 (Amendment) R313-15-501: Surveys and
Monitoring - General

Published: 12/01/2022

Effective: 01/17/2023

No. 55065 (Amendment) R313-28-31: General and
Administrative Requirements

Published: 12/01/2022

Effective: 01/17/2023

No. 55061 (Amendment) R313-34-3: Clarifications or
Exemptions

Published: 12/01/2022

Effective: 01/17/2023
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No. 55062 (Amendment) R313-35-120: X-Ray Systems
Less than 1 MeV used for Non-Destructive Testing
Published: 12/01/2022

Effective: 01/17/2023

No. 55063 (Amendment) R313-36-3: Clarifications or
Exceptions

Published: 12/01/2022

Effective: 01/17/2023

No. 55064 (Amendment) R313-38-3: Clarifications or
Exceptions

Published: 12/01/2022

Effective: 01/17/2023

Waste Management and Radiation Control, Waste
Management

No. 55066 (Amendment) R315-15-5: Standards for Used
Qil Processors and Re-Refiners

Published: 12/01/2022

Effective: 01/17/2023

No. 55067 (Amendment) R315-260-10: Definitions
Published: 12/01/2022
Effective: 01/17/2023

No. 55068 (Amendment) R315-261: General Requirements
-- Identification and Listing of Hazardous Waste

Published: 12/01/2022

Effective: 01/17/2023

No. 55069 (Amendment) R315-262-24: Manifest
Requirements Applicable to Small and Large Quantity
Generators -- Use of the Electronic Manifest
Published: 12/01/2022

Effective: 01/17/2023

No. 55070 (Amendment) R315-263: Standards Applicable
to Transporters of Hazardous Waste and Standards
Applicable to Emergency Control of Spills for All Hazardous
Waste Handlers

Published: 12/01/2022

Effective: 01/17/2023

No. 55071 (Amendment) R315-264-71: Manifest System,
Recordkeeping, and Reporting -- Use of Manifest System
Published: 12/01/2022

Effective: 01/17/2023

No. 55072 (Amendment) R315-265: Interim Status
Standards for Owners and Operators of Hazardous Waste
Treatment, Storage, and Disposal Facilities

Published: 12/01/2022

Effective: 01/17/2023

Water Quality

No. 54987 (Amendment) R317-2: Standards of Quality for
Waters of the State

Published: 11/01/2022

Effective: 01/25/2023
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Government Operations

Finance

No. 55028 (Amendment) R25-5: Payment of Meeting
Compensation (Per Diem) to Boards

Published: 12/01/2022

Effective: 01/13/2023

No. 55005 (Repeal) R25-8: Overtime Meal Allowance
Published: 11/15/2022
Effective: 01/26/2023

Human Resource Management

No. 55115 (Amendment) R477-7-3: Annual Leave
Published: 12/15/2022

Effective: 01/24/2023

Health and Human Services

Family Health and Preparedness, Emergency Medical
Services

No. 55026 (Amendment) R426-3: Licensure
Published: 11/15/2022

Effective: 01/17/2023

Administration, Administrative Services, Licensing
No. 55057 (Repeal) R501-16: Intermediate Secure
Treatment Programs for Minors

Published: 12/01/2022

Effective: 01/18/2023

Insurance

Administration

No. 55109 (Amendment) R590-177: Life Insurance
Illustrations Rule

Published: 12/15/2022

Effective: 01/24/2023

No. 55089 (Repeal and Reenact) R590-194: Coverage of
Dietary Products for Inborn Errors of Amino Acid or Urea
Cycle Metabolism

Published: 12/01/2022

Effective: 01/10/2023

No. 55110 (Amendment) R590-197: Treatment of Guaranty
Association Assessments as Qualified Assets

Published: 12/15/2022

Effective: 01/24/2023

No. 55045 (Amendment) R590-239: Exemption of Student
Health Centers From Insurance Code

Published: 12/01/2022

Effective: 01/10/2023

No. 55090 (Repeal) R590-246: Professional Employer
Organization (PEO) License Application Rule

Published: 12/01/2022

Effective: 01/10/2023
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No. 55091 (Repeal and Reenact) R590-250: Professional
Employer Organization License Procedure and Assurance
Organization Designation

Published: 12/01/2022

Effective: 01/10/2023

No. 55092 (Amendment) R590-254: Annual Financial
Reporting Rule

Published: 12/01/2022

Effective: 01/10/2023

No. 55046 (Amendment) R590-258: Email Address
Requirement

Published: 12/01/2022

Effective: 01/10/2023

No. 55093 (Amendment) R590-265: Hazardous Financial
Condition Rule

Published: 12/01/2022

Effective: 01/10/2023

No. 55047 (Amendment) R590-269: Individual Open
Enroliment Period

Published: 12/01/2022

Effective: 01/10/2023

No. 55094 (Amendment) R590-272: Commission
Compensation Reporting

Published: 12/01/2022

Effective: 01/10/2023

No. 55048 (Amendment) R590-276: Record Retention for
Foreign Insurers, Alien Insurers, Commercially Domiciled
Insurers, Foreign Title Insurers, and Foreign Fraternals
Published: 12/01/2022

Effective: 01/10/2023

No. 55049 (Amendment) R590-279: Rule Designating
Fraud Division Offices as a Secured Area

Published: 12/01/2022

Effective: 01/10/2023

No. 55050 (Amendment) R590-280: Counting Short-Term
Funds

Published: 12/01/2022

Effective: 01/10/2023

No. 55051 (Amendment) R590-282: Pharmacy Benefit
Managers

Published: 12/01/2022

Effective: 01/10/2023

Lieutenant Governor

Elections

No. 54985 (New Rule) R623-7: Vote Tabulation Software
Validation Rule

Published: 11/01/2022

Effective: 01/24/2023
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Money Management Council

Administration

No. 55116 (Amendment) R628-12: Certification of Qualified
Depositories for Public Funds

Published: 12/15/2022

Effective: 01/24/2023

Natural Resources

State Parks

No. 55084 (Amendment) R651-103: Electronic Meetings
Published: 12/01/2022

Effective: 01/11/2023

No. 55088 (Amendment) R651-601: Definitions as Used in
These Rules

Published: 12/01/2022

Effective: 01/11/2023

No. 55085 (Amendment) R651-619: Possession of
Alcoholic Beverages or Controlled Substances
Published: 12/01/2022

Effective: 01/11/2023

No. 55086 (Amendment) R651-629: Unattended Property
Published: 12/01/2022
Effective: 01/11/2023

No. 55087 (Amendment) R651-632: Enforcement
Published: 12/01/2022
Effective: 01/11/2023

Tax Commission

Administration

No. 55075 (Amendment) R861-1A-12: Policies and
Procedures Regarding Public Disclosure Pursuant to Utah
Code Ann. Sections 41-3-209, 59-1-210, 59-1-403, and 59-1-
405

Published: 12/01/2022

Effective: 01/12/2023

No. 55076 (Amendment) R861-1A-46: Procedures for
Purchaser Refund Requests Pursuant to Utah Code Ann.
Sections 59-1-1410 and 59-12-110

Published: 12/01/2022

Effective: 01/12/2023

No. 55077 (Amendment) R861-1A-16: Utah State Tax
Commission Management Plan Pursuant to Utah Code Ann.
Section 59-1-207

Published: 12/01/2022

Effective: 01/12/2023

Auditing

No. 55078 (Amendment) R865-14W-1: Mineral Production
Tax Withholding Pursuant to Utah Code Ann. Sections 59-6-
101 through 59-6-104

Published: 12/01/2022

Effective: 01/12/2023

No. 55079 (Amendment) R865-19S-102: Calculation of
Qualifying Exempt Electricity Sales to Ski Resorts Pursuant to
Utah Code Ann. Section 59-12-104

Published: 12/01/2022

Effective: 01/12/2023

Transportation
Administration

No. 55101 (Amendment) R907-1-3: Appointment of the
Presiding Officer and Hearing Record

Published: 12/15/2022

Effective: 01/24/2023

Motor Carrier

No. 54997 (Amendment) R909-2: Utah Size and Weight
Rule

Published: 12/01/2022

Effective: 01/10/2023

Program Development

No. 55114 (Amendment) R926-17: Road Usage Charge
Program

Published: 12/15/2022

Effective: 01/24/2023

Transportation Commission

Administration

No. 55102 (Repeal) R940-8: Establishment of Road Usage
Charge (RUC) Rates

Published: 12/15/2022

Effective: 01/24/2023

Workforce Services

Employment Development

No. 55113 (Amendment) R986-600: Workforce Innovation
and Opportunity Act

Published: 12/15/2022

Effective: 01/24/2023

End of the Notices of Rule Effective Dates Section
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